
OFFICE OF THE UNDER SECRETARY OF DEFENSE 

WASHINGTON, DC 20301-3000 

ACQUISITION 
March 3, 1993 

DP(DAR) 

MEMORANDUM.FOR SHIRLEY CURRY, OASD(PA) (DFOI &·SR) 

SUBJECT: DAR·case 91~054, Joint Ventures 

PubliG comments received on the subject proposed rule 
are attached for the public's review or request for copies. 
The rule ·involve~ revisions to DFARS Parts 219 and 252.219, 
and was published in the Federal Registe.r on December 1, 1992 · 
( 57 FR 5 6 8 9 5 ) ~ 

Our case manag~r is Mrs. Alyce Sullivan, (703) ·697-7266. 

Attachments 
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/b~4 
~ugle. ·. 
Deputy. Director, 
Defense Acquisition 

·Regulations Council 



91-054, Joint Ventures, Public Comment 
Letters 
Received in response to December 1, 1992 proposed rule (57 FR 56895) 
Comment period was extended to January 31, 1993 (57 FR 60503) 

1. DoDIG 
2. AGE marketing Co. 
3. Boise Cascade 
4. Haas & Najarian 
5. Phoenix Petroleum Co. 
6 .. Howell Petroleum Products Inc. 
7. Alexander-Allen, Inc 
8. Allied Petro Inc. 
9. Doyle & Bachman 
10. Steptoe & Johnson 
11. Las Energy Co~poration (January 29, 1993) 
12. Las Energy Corporation. (December 29, 1992) 
13. Reid & Priest 
14. Congress of th~ United States 
15. The Navajo Nation 
16. Defense Logistics Agency, Defense Fuel Supply Center 
17. Aerospace Industries Association 



Audit Policy 
and OVersight 

INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 
· •oo ARMY NAVY DRIVE 

ARLINGTON, VIRGINIA 22202·2884 

fi-S~-1 

DEC 17192 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 

SUBJECT: Defense Acquisition Regulation Case 91-54 

The Office of the Inspector General, Department of 

Defense, does not wish to comment on.Defense Acquisition 

Regulatory Case 91-54, Joint Ventures. We appreciate the 

opportunity to review the case.M ~ 
,J fV ! ~ 

. . ~ 

Donald E. Davis 
Deputy Assistant Inspector General 

for Audit Policy and Oversight 



AGE MARKETING CO. 

December 17, 1992 

The Defense Acquisition Regulations Council 
.ATTN: IMD 3D139 
OUSD(A) 
3062 Defense Pentagon 
Washington, D. c. 20301-3062 

RE: DAR Case 91-54 

Gentlemen: 

SUO HARVEST HILL, 1250 
DALLAS, TEXAS 75230 

(214) 458-7333 
FAX: (214) 458-7122 

We have a recently published issu~ of ~he Federal.Reqister, 
Vol . 57, No.· ·231, dated Tuesday, December 1, 1992. In this 
issue under "Proposed Rules" we see that the Department of 
Defense, Defense Acquisition Regulations Council, is pro
posing changes to the ·Defense PAR Supplement 48 CFR, to. amend 
Parts 219 and 252 to incorporate DoD policy on eligibility of· 
joint ventures· including small disadvantaged businesses for 
small di$advantaged business evaluation and award prefer
ences. 

As a small disadvantaged business owner, we oppose this· 
proposed amendment/change. 

Historically there are enough lawsuits to reference to prove 
that this proposed change has already been tried by various 
other governmental agencies both on the national and local 
level and it simply opens the bidding and awarding process 
up to fraudulent representations. The end result is more 
harm than good to minority small disadvantaged firms who are 
trying to work within the guidelines of the system that are 
already in place. 

By allowing a joint venture between a "small" business and a 
small disadvantaged business rou ~ dilutina the empowerment 
of the very businesses the reaulations were originallY 
established to assist, i.e.,~ small disadvantaaed 
business. The proposed change would create another category 
and even more competition for the average small disadvantaged 
business. The majority of small disadvantaged businesses 
will not be able to find a legitmate joint venture partner 
and finally the competition becomes so overwhelming and 
cumbersome that the "small disadvantaged business" is 
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literally· "sque~zed out". If this proposed change is allowed 
to happen what we wind up with is small businesses fronting 
as "small disadvantaged" businesses. Historically this bas 
already happened and.the instances have been exposed in local 
newspapers and on national ~V by 60 Minutes. Additionally, I 
am sure there are many legal cases still pending investi;a-. 
tion. 

AG:rae 

cc: The Director 

change as it allows more.fraud and 
the small disadvantaged business in 

Offic~ S~cretary of Defense 
Small & Small Disadvantaged 

Business Utilization Office 
Pentagon - Room 2A340 
Washington D.C. 20301-3061 

The Director 
Small Business Administration 
Dir. of Program Certification & 
Eligibility 

409- Third StreetS. W., 8th Floor 
Washington D.C. 20416 

The Honorable Dick Chaney 
Secretary of Defense 
1000 Defense Pentagon 
Washington, D. c. 20301-1000 

National Hispanic Chamber of Commerce 
2000 "M" Street, N. W., ·Suite 1860 
Washington, D.C. 20036 
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President-Elect Bill Clinton 
The White House 
Washington, D.C. 
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Office Products 

800 West Bryn Mawr Avenue· 
Itasca, Illinois 60143 
708/773-5000 

December 23, 1992 

Defense Acquisitions Regulations Council 
Attn: IMD-3D139 
OUSD{A). 
3062 Defense Pentagon 
Washington, DC 20301-3062 

{1)''-r¥-3 
Boise Cascade 

Subject: D.O.D. Regulatory Amendment-Joint Ventures of Small Business 
Enterprises with M.B.E.s - DAR Case 91-54 

Dear Sirs: 

We have reviewed DAR Case 91-54 from the December 1, 1992 Federal Register. 
We appreciate the opportunity to give feedback to the D.O.D. about the 
administration of .M.B.E credits. 

Boise Cascade wholeheartedly supports minority business, both in spirit and in 
practice. Enclosed you'll find the "Opportunity" catalog, our program to foster the 
economic growth of minorities. Of particular interest are the mission statement and 
the supplier biographies. As a distributor of office products, Boise Cascade is fully 
committed to fostering the highest possible attainment of economic growth for 
minorities. Consequently, we are deeply concerned about the inadvertent 
encumbrance to growth created by administrative regulations at both the D.O.D. and 
other government agencies. 

The issue limiting growth of M.B.E.s is the regulation which only allows end-users to 
claim credit for goods bought directly from M.B.E. manufacturers or distributors. 
This regulation effectively leaves large national distnbutors out of the procurement 
process, which causes an unfair inefficiency of scale for the M.B.E. The M.B.E. 
manufacturer is forced to either sell his goods direct to end user corporations, 
thereby incurring very high individual transaction costs, or to sell through M.B.E. 
dealer I distributors, who are normally very small, under-capitalized, local in scope 
and lacking in scale. In either case, the M.B.E. never gets a chance to get to 
economies of scale, therefore a cycle is perpetuated that brings him less profits and 
less ability to grow and be competitive than his non-minority competitors. 
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Most major corporations today would never have gotten to their current size and 
profit structure without the ability to go through efficient distributors (i.e., Xerox, 
Polaroid, Georgia Pacific, 3M,. etc.) and therefore gain in economies of scale.· In 
fact, most corporate giants, including the above companies, continue to use 
distribution on an ongoing basis even after achieving economies of scale. 

The benefits of gaining scale by dealing through distnbutors are as follows: 

• Larger production runs. 

• Steadier more forecastable business with less fluctuations. 

• Less accounts to carry and faster cash flow. 

• The distributor carries "on the shelf' inventory which allows the manufacturer to 
"make to order" eliminating inventory carrying costs. 

• Lower packaging and distribution costs result from selling in larger lots. 

• SaJes and marketing activities are provided for the manufacturers by the 
distributor. 

• The distributor already knows bow to navigate through the infrastructures of 
corporate America. 

• Procurement costs for end users go down by buying from a full line distributor 
due to amalgamation of lines. 

• The computer systems and delivery systems needed for corporate America,s 
demanded services gets spread over a huge number of customers when provided 
by the distributor. The manufacturer cannot afford to individually tailor their 
systems and services to end users. 

• It allows the M.B.E. to focus on his core business, not being burdened with 
additional distribution concerns. 

• Economic growth equals more jobs for minorities; growth requires scale; there is 
no scale without the ability to reach broad markets geographically. 
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The slow economy of the '90s necessitates that corporate America take dramatic 
cost-saving steps to survive. One such step is to downsize their supplier base, to 
both cut procurement .costs and increase negotiating power through volume. 
M.B.E.s are the unfortunate casualty in this downsizing mode. The M.B.E. is 
typically small, relatively narrow in product mix, and often not as competitive as 
larger companies. Corporate America is struggling. with doing business with · 
minorities just because it's "the right thing ·to do." To survive, minority business must 
make long term economic sense. That's where Boise CaScade's program prqvides 
the critical link between the end user's needs and expectations and the minority 
supplier's needs and abilities in a relationship that makes ·economic.sense for all 
members of the distribution chain. The N.M.S.D.C., as well as other noteworthy 
advocates for Minority Business development, have acknowledged both the need for 
M.B.E.'s to gain scale and to be able to compete in an age of supplier base 
downsizing; they have, therefore, changed their position from disallowing second-tfer 
purchases to wholeheartedly endorsing and promoting it. · 

The key elements of Boise. Cascade's M.B.E. program are: 

• We bring together the products of many historically disadvantaged suppliers to 
provide "one stop shopping" for the end user, as he place's one purchase order for 
all of his office product needs. 

• We developed a computerized tracking system to report to the end user his 
M.B.E. purchases separate from other purchas.es for reporting M.B.E. credits. 

• Boise Cascade. does IlQ1. claim M.B.E. credits for any products purchased for 
resale and can substantiate that there is no "double dipping." 

• We provide next day delivery throughout the U.S. on M.B.E. goods (we hold the 
inventories: no wait for the customer; no inventory for the supplier). 

• All M.B.E. suppliers are certified with the N.M.S.D.C. as well as with many other · 
credible certifying agencies. 

• We provide special 10-day payment terms to M.B.E.s. 

• We mentor the M.B.E. supplier in all aspects of his business. 

Further advantages of utilizing our second tier purchase program are detailed on the 
enclosed presentation entitled "The Critical Link." You'll notice that the economic 
advantages are realized by all three parties in this chain. While we're very willing to 
waive any M.B.E. credit claims for M.B.E. purchases and act strictly as the middle 
man, we feel the end user should be allowed to count these credits toward their 
fulfillment of M.B.E. credit goals. 

II 
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We apprecia~e your consideration in amending D.O.D. regulations to allow credits 
earned through second tier distribution to count for M.B.E. credit fnlfiJJment. 

Sincerely, 

t~a-~ Jennifer A Ruth 
Minority Supplier Coordinator 

Enclosure 

cc: Horace J. Crouch,· Director 
Harriet Michef- ·Executive Director of N.M.S~D.C. 
Maye Foster-Thompson- Executive Director of C.R.P.C. 
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THE CRITICAL LINK 

BOISE 
CASCADE 

OFFICE 
PRODUCTS 

CORPORATE 
AMERICA 

·MINORITY 
SUPPLIERS 

• I 
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Traditionally, There Has Been A High Failure Rate 
And Level Of Frustration Experienced When Large· 
Corporations Have Tried To Buy Office Products 
Directly From Minority Suppliers. 

Boise Cascade Offers To Provide The Critical Link 
To Match The Needs And Abiliti.es Of Both Your 
Company And Minority Suppliers. 
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CORPORATE AMERICA 

YOUR NEEDS & EXPECTATIONS: ABILITY. TO MEET NEEDS: 

Minority Suppliers Boise Cascade 

• Cost Center Accounting No Yes 
• Muhlple Site Delivery (Including National Accounts) No YeS·· 
• Wrap And Pack Maybe Yes 

c-1•EDI No Yes 
• Next Day Delivery No Yes 
• 98% Line Fill Rata In 24 Hours No Yes 
• Electronic Usage Reports No Yes 
• Local Salas Representation No Yes 
• Single Source For Office Products · No Yes 
• Special Labeling/Handling Of Goods No Yes 
• "No Haual" Retums Maybe Yes 
• Minority Made/Distributed Products Yes Yes 
• Quality Products At Competitive Prices Yes Yes 



MINORITY SUPPLIERS 

MINORITY SUPPLIER'S NEEDS & ·· ABILITY TO MEET NEEDS: 
EXPECTATIONS: 

Your Company ·Boise Cascade 

• Sales/Marketing Materials & Expertise No Yes· 
• Large National Office Products Sales Force No Yes 

-:i 1 • Large Order Size Quantities No Yes 
• Longer P. 0. Leadtlmes Maybe Yes 
• Prompt Payment Maybe Yes 
• Business Development Coaching Maybe Yes 
• Easy Navigation Through Customer Infrastructure No Yes . 
• Product Usage Forecasting Maybe Yes 
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® MBE DEVELOPMENT 

........ 

In Response To Increasing Customer 
Requests For Products Manufactured 
Or Supplied By Minority Businesses, 
Boise Cascade Office Products Is 
Escalating Its Commitment To The 
Development Of Minority Suppliers. 
To Maximize The Opportunity Of . 
Dealing With These Suppliers, A High 
Level Of Support And Coaching Is 
Being Provided To Those Who May 
Need It To Meet Boise's Supplier 
Performance Standards • 

.1' 

.. 



1. We VIsit Manufacturer Facilities Of Minority Firms. , 

2. Arrange For Minority Firms To VIsit Boise Cascade Operations To 
Increase Their Understanding. Of How We Do Business. 

3. Provide Each Supplier With A Couple Of Local Boise Managers For 
Coaching In All Aspects Of Their Business, As Desired. 

4. Conduct Monthly Business Reviews With Minority Suppliers. : 

t, 5. Print A Separate Catalog Featuring Minority Products, To Allow 
Suppliers To Grow At Their Own Pace With Boise. 

6. Provide Main Catalog Exposure Only After A Supplier Has Demonstrated · 
The Ability To Consistently Meet Boise's Service Requirements. 

' . 

7. Encourage Customers To Add MBE Products To Their Contracts And E·Z 
Order Forms. 

8. Provide A Usage Reporting System To Total & Detail 
MBEIWBE/Physlcally Challenged Purchases •. 

9. Help Qualified Suppliers Get Certified. 

10. Utilize MBE Suppliers For Internal Services • 

...... " 

• I 
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L.OUIS N. MAAS 0 

HAAS Be NAJARIAN 
A ~AR'TNERSHIP INCLUDING ~IONAL CORPORATIONS 

OF C:OUNSE:~ 
M E L. VI N K, N A ...I ARIA N ° 
OAVIO E. BUNIM 0 

ATTORNEYS AT l.AW 

SIXTEENTH FL.OOR 

TIMOTHY M. POWER 

ROBERT. C. NICHOLAS" 

AARON S. MILBERG 

LAWRENCE P. et.CK 

CHRISTOPHER e. INGRAM 

STEPHEN 0. FINESTONE 

ANOREW R. WIENER 

o41St5 MONTGOMERY STREET 

SAN FRANCISCO. CA.LIFOBNIA 94104 

TEL.EPMON£: 1<415) 788-6330 

FAX NO: (<415) 3ei•OIS51S 

NANCY MO 

0ANI£.L. e. MOVE 
OUR REF'ERENCE 

MICHAEL. ...J. L.EOERMAN 

OEAN M. KAYES 

LINA M. AL.TA 

0 A PROFESSIONAl. CORPORATION 

December 23, 1992 

VIA FAX (Originat'follows by mail) 

The Defense Acquisition Regulations Council 
ATTN: IMD 3D139, OUSD(A) 
3062 Defense Pentagon 
Washington, DC 20301-3062 

Re: Comment to Proposed Change to DFAR, Parts 219 and 252, 
DAR Case 91-54 

Gentlemen: 

Please consider the following comments to the proposed rule amending 48 CFR 
parts 219 and 252 (DAR Case 91-54) 

Based upon our experience representing minority· businesses, two of the 
proposed changes require either deletion or clarification. The proposed changes are 
contained in part 252, sections 252.219-7000(a)(2)(iii) and (iv)(E), sections 252.219-
7001(a)(6)(iii) and (iv)(E), sections 252.219-7002(a)(2)(iii) and (iv)(E), and sections 
252.219-7006(a)(4)(iii) and (iv)(E), which read as follows: 

• "The management and daily business operations are controlled by the 
SDB concerns in the venture." 

• "State that all accounting and other administrative records relating to the 
joint venture shall be maintained by an SDB concern in the joint 
venture." 

Most of the small disadvantaged businesses we represent are in the construction 
industry and are owned by individuals with particular trade-related skills and job-site-
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related managerial and supervisorial skills. Typically these businesses do not have the 
managerial, administrative and accounting facilities required to perform federal 
government contracts, which are "paperwork intensive" from an administrative and 
accounting standpoint. Moreover, these businesses typically have neither adequate 
fmancial track records nor sufficient net worth to support the surety relationships 
necessary to bid and perform federal government contracts (this is especially true in 

· light of the recent regulatory changes restricting the individual surety program). In 
order to perform federal government contracts, these small businesses form_joint 
ventures with other small businesses which have existing surety relationships (or the 
fmancial wherew"ithal to support same) and the "home office" capabilities to administer 
and account for federal government contracts, including whatever requirements are 
imposed by sureties. 

The proposed amendments set out above would have the. effect of depriving 
many technically well-qualified small business minority contractors from participating 
in the SDB program. The traditional model of the minority business having absolute 
job site responsibility (including management, hiring and frring, dealing with resident 
engineer types and inspectors, etc.) while the non-minority partner deals with home 
office administrative and accounting matters, would be eviscerated under the proposed 
amendment. This model works -- it should not be eliminated. 

Thank you for your consideration. 

Very truly yours, 

HAAS & NAJARIAN 

·~~ 
~UI~ N. HAAS . 

LNH:dls 



PHOENIX PETROLEUM CO. 
A·. Stephen Wang 
~ \'ice President 

28 December, 1992 

The Defense Acquisition Regulations Council 
Attn: IMD 3D 139, OUSD(A) 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 91-54 
Federal Register Notice concerning "Joint Venture" 
Agreements complying with SDB requirements. 

Gentlemen/Mesdames: 

Phoeni~~ Petroleum Co. ·is a SDB concern marketing refined 
petroleum products. We are writing to support the proposed 
rule changes that would allow joint ventures between SDB 
concerns and Small Business (but not SDB) concerns to ·be 
eligible to .be considered SDBs for evaluation and preference 
purpose . 

. The current attitude of the DFSC in implementing PL 99-661 
provisions requiring the the DFSC to give preference to SDB 
concerns is terrible--at least with respect to the purchase 
by the DFSC of refined petroleum products. Clearly, the 
DFSC is not interested in following the spirit of the legis
lation; the DFSC has done all it can to not give the preference 
to SDBs. 

Accordingly, any rule change that would allow for more 
participation opportunities forSDBs to take advantage of 
PL 99-661 provisions is good. For it would mean that the 
DFSC would have to work that much harder (and therefore perhaps 
have less success) in denying SDBs the opportunities mandated 
by PL 99-661. 

~~ 
1009 West Ninth Avenue, King of Prussia, PA 19406 (215) 337-9288 



H HOWELL PETROLEUM PRODUCTS INC. 
Jft BROOKLYN NAVY YARD #292 
f:. 207 FLUSHING AVENUE (718) 852-9660 p BROOKLYN. NEW YORK 11205 FAX (718) 852-9664 

December 30, 1992 

The Defense Acquisition Regulat~ons Counc1l 
Attn: IMD 3D 139, OUSDlA) 
3~~~ De±ense Pentagon 
wash1ngton, D.C. 20301-3062 

we; OAR Case 91-54 
federal F<eg1ater Not1c:e concerning ••Joint Venture" Agreements 
comply1ng with. SOB requireaent•· 

1o whom 1t may concern: 

howell Petroleum Products 1s a sm~ll disadvantage bua1nesa 
located 1n Brooklyn, NY wh1ch has been adversely affected by the 
~.G.G.JD.F.S.G. prov1s1on that 1nhib1ts the establishment oi a 
eupply relet1onah1p w1th s•ell bua1nesaes and/or a JOint venture 
unaer the·non-menu£ecturer rule. 

Howell Petroleum Products fully supports the proposed ru!e 
changes conte1nea 1n the Federal ~egister-~689~, uecemoer l, 
:LS~~, tJut. would also l1J.c.e to use th1s opport_un1~y to appeal. to 
tne uA~ Council and u.O.D to repeal the ex1st1ng u.u.Dtu.r.S.~ 
aev1et1ons that would 1nh1b1t the establishment of a supply 
relat1onsh1pe wlth smell bus1neaaee and/or a JOlnt venture, 1n 
~he iormet oe1ng proposed, zor S.D.B's who aay have aap~rat~ons 
to part1c1pa~e 1n the D.F.S.C. - Bulk Fuels Program. 

Thank you for your conslderat1on. 

B1ll Howell 
pres1dent 



ALEXANDER-ALLEN, INC. 

· December 31, 1892 

Defense Acquisitions Regulations Council 
ATTN: IMD 30139, OUSO(A) 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

YIA FAX NUMBE~ 700/697-9§45 

RE: DAR Case 91·54 

Gentlemen: 

1021 Llncaatlr Avenue 
8lyn MIWr, PA 18010 

Ttllphone: 211 SZO.OZ12 
Tttlflx: 21! 820-1184 

Enclosed please find Alexander-Allen, Inc.'s comments regarding the above proposed 
rule. 

If you should nave any questions or comments please do not hesitate to give me a call. 

Very truly yours, 
GAMXX ENERGY, INC. 

~· ~ ;:::::s--····-
. ERNEST B. HAROY 
President 

enclosure 
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;The Propo•e4 :rule•, Which &:'e chanp• to the DFA!ts, 41 erR Put• 
-311 and 2sa, •• pub11abe4 in the P•4•r•l ~!•t•r, ·vol •. 57, xo. 
· 13·1, date...s oecam!Mr 1, 1112, at pp. I IItie ••cz. , are propo•ed 
:with a r•que•t tor pUblio comment•· · · . 

iGAMXX ln~ty, Zno. (h~•a~ter "GAMXX") 1• an IDI retinar with a 
refinery located in Theodore, Ala~ama, vith a capacity ot 21,000 
,~p4. A• an IDB, GAKXX ha• ~id o~ variou• DFSC •olicitat1ona •ince 
·;111B and wa• a •ucceaatul bidder tor the April, lilt Gulf and la•t 
:Coa•t. aolicitation. 

oypy:rp 

~•r• are aeveral difticultias with the propo•ed r~lea, with the 
aajor.Qne bein; that·the prcpo••= rule• prov14e ·no ~•al incentive 
to minority bu•in•••, while ral1eving DoD· of· tba need to address, 
1n a meaningful way, the etriotures an4 ;oala of P.L. 19•661, whiCh 
••tacliahe<:l the IDB program and the St ;cal tor DoD rrurchaaea trom 
-mall diaac!vtnta;e~ Duain•••••· !n a441tion, th• propo1ec! rules 
1fl•raly pay lip aervice to the true purpo•• of the SDB proqram, 
~ ••• -, the t!evalepment of minority buin•••••· 

the h1•tory of the·ID! pro;ram, and betcre it the section l(a) 
pro;ram, revaal• that the intent· of the Con;reaa is oft•n loat if 
'ot thwarted ~Y the rule• and re;ulation• adop~e4 to implement the 
•xpre•aet! -Will of tha Con;r•••, Inc!ead, tha atatistic• of the 
ainority capital ancl l)\lain••• formation• un4ar th• variou• pro;ram• 
reacSs lilce a litany of mi•;u1c!e4 attupts to toetu hope an4 
proqreaa in the mincritf bu1iness communit~. 
i 

The pro~ose~ rulea •tmply p~p•tuate the i4ea that th•re will be 
prc;rama tc encoura;e minority b~•1ness, when, in ~•ality, there 
ls littl• or no way that th• rule• will achieve evan a modicum of 
.uceesa, let alene tcat.er • larv• numl)ar ot ainorit~ wainee•••· 

I 

~n·a44ition, the rules, a• ~ropoae4, ar• incon•i•tent and off•~ no 
-.anin;tul, ooncr•t• qu14anoe •• ~o how the p~o;raa will be run 

what criteria will ~ applied to the joint venturee. 
~ft·a~'~¥a, ~cau•• the rule• .. auae ~t ~· ~uain••••• to be 

coura;ed de not ~~1~• la~• aaounte or capital, they place 
li1tio limit• on tbe atructure of the joint vent.ur•a, t.b•reby 

..... ,.,....in; that 1\0he will be able to qual.fty Uftder the »Z'cpoaecl 
lea. · 

cause GAMXX is in the refinin; i!ulu•try, it• ooaenta will 
imarily be dire=ted to that indu•try. Howeve~, the~ apply with 
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equal force to .. Dr atber heavy aanutaatu~in; indu•~i•• and aoat 
1nduat~1•• that produoe a taa,i'ble product •• oppo•ed to a aarvice. 
When couple4 with tbe o•pital 1ta1tat1ona placed upon a 
cliaac!vanta;ed owner of an lOB, and tbe requi~ ... nt that the 
diaaclvant•9•d owner t'ece!ve a aa~or!ty of the •a~nin9• of the 
bu.ineas, the additional ~e;ui~a.ent• of tbe propole4 ~ule• make 
ooapliance an tmpo••ibility 1n ao1t aaaea, and an i~robability in 
all other•, aave only thoae where th• 'oint venturer• ••u aolaly 
to take advanta;a of tb• pra1wa prioe allowed in th• 81)1 provram, 
and wi~h little. or no intere1t in or hope of ~i14in9 a via~le 
•1nor1ty buline••· The real need 1• to~ aooe11 ta capital, Wbicb tb••• propo•ed rule• aake all th• •ore dittioult ~o aeb1eve. 

Undar 252.219-7000(&)(3), the definition of a small di•a4vantaqed 
bu•ineaa joint v•ntu~• include• the follovin; %'equirement, at 
S@aeeticn (ii): 

~· majority _ot the ~.ntur•'• earning• accrue 4irectly 
tc the •ocially and econoa1ca11y 4i•advantaqe~ 
indiviCiu•l• in the IDB concern in tbe joint ventura ••• 

This ~ule, in attect, ~equirea an 1~1 Which 1• in an indu1try Which 
require• capital, tc ... t oontlictin; requireaent• which make it 
imp~eaible to be ~n oompl~ance, and tbu•, etteotively, •••n• that 
an sos cannot avail it•elt ot the joint ventu~• pro;ram. ~ an 
illustration, •••wne that the in4\.tltry (e~ch •• th• refining 
!nduatry) requiras· the SDB concern to have eqUity in the plant and 
equipment, •• well ae in the inventory. Typicall!, a refinery will 
have a replaoemant coat ot in exo••• or $10~ a 11ion, an4 for a 
~•finery of a moda•t aia• (e.v., 1/3 of tb• •1•• •tandar4 to b• a 
•mall business), the inva~tcry ~o~king capital will be in the ran;• 
of $35-50 million at today'• c~u4e oil and re~1ne4 product »rioea.· 
Thu•, the capital requi~emant1 ot auch a ~erine~y; tiqurad at a 
modeat lOt, woul~ aaount to between $l3.1•15-mi111on. Thia n••d 
ie contraatecS wi~ the 111\i~ation ot the 801 pro;ram 'that the 
economically an4 •ocially di•adYanta;ad owner may not bave a net 
•orth in •xo••• of $25o,ooo (exclusive of hi• int•r••t in the 
~•ine•• and hi• hom•> an4 aakes it abun4ant~y clear that •uch a 

~.
aadvant&CJ•d owner auat have •om• buain••• pa:rtn•r• to provide the 
c••••~Y equity and who will, in retuzn, Z'eq\lil'e the owner to ;iv• 

a p~rtion of the int•~••t in the bulin•••. Iince the IDB 
;ulationa require thl diladvanta;e4 owne~ to hav. at lea•t a 51t 

.·~wnuehip ot tbe buain•••· it 1• :reaaonal)l• to •••um• that a 51• 
tt aplit will ftO~ be Uftoa.aon. 

hu•, the real need, ace••• to both 4abt and equity aapi~al, 1• 
ncon•iatent \tlith awner•bip by the •ociall~ and ~onomia.lly 
iaadvanta;ed in41viduala •ince, by det.in1tion, the c!iaac!vanta;e4 

.ncliviCSual oannct M tha aovoe ct th• equity or provide -the 
~ecurity for the dabt. 
i 

2 



I I 
I 
! coupled with t.be a:Dove •tnaotu.r•, ~· ra;ulation• tben zaeq\iizo• that 
jth• d1•advantate4 -owner al•o receive at 1ea1t 51t of the ea~ninv• 
! or the 1;int v•ntyre. It ~· diaadvantaved own*r onlf owna 11t of 
:the 8DB and the IDB only own• 51' of the ~oint ventUl'e, than, 
:absent •=• ana:tgemant whiCh •i;nif1aant1y alters the tra4itional 
:notion of aba~ing ot earning• in a joint vent~e, ~· i• no way 
·the diaadvantagad ower oan take 51t of th• ••~nin;• tna the joint 
ventur•. At be8t, hi• portion would _be Sit of S1t, or ae.o1•. 
Thia detinitional.aftoa&ly 1• ~epeated in al2.21t•7001(6)Cii). 
I . . . . 
1

1

%n the retinin; indu•try, it would al•o ~ n•o•••ary to d•£ine the 
accounting- •l'•tem to be employed to allooate the co•t• to the 
!vario~• product• of tbe refinery. Only a .. all portion of-the 

!
output ct a r•tinery i• t.nerally IUbject to aalicitation by Do~ • 
. tn4eed, 4•P•n4inq on the -id• •ubmitt•d, an4 tiven the 
\environmental re;ulation• and chan;•• in DoD epeeitic:ation&, in the 
::utura the peroenta;e.ot ;ovarnment ~~o~uots, a• oppcle4 to tho•• 
!aold into the commercial aa~k•t• aay be leas than 20t. However, 
!the coata •••oeiated with the ret1nin9 of a ~r~el of crud• oil may 
tb• allocated in a manner which allow• the owner- of the refinery to 
;recover his ce>•ts exc•••i\l'ely, to the detr1aent ct the IDI conc:un. 
)Thi• make• the propoaed ~lee • licanae to iner•••• tha oo•t to the 
;Do~ of procurin9 ~•ede4 •uppliea, with the majo~ity cf the-premium 
lever the market prioe to ~ pa1d tc the non•lga ~oint venturer •$ 
l•n increa••~ co•t· Thia will not only aiphon ott the protit• to 
~be earn•d by the SD!,. but alsc will not anooura;• OZ' facilitate the 
development ot • ••lt•au•tainin; bu•!nese by the SDB. IndeecS, this 
lcnly tore•• the 1~1 to ba at the mercy ot the non·SDB refinery. 
;· 

is inc::• the rule.s provicle for a •haring of earn in;• 1 the:-• i• nc 
~aaaon tor an SDI raf 1nery . to do a joint venture 1 eince ~h• 
contract with DoC will or4ina~i1y be tinancable. Thua, the ~ 
~oint ventures will ~· with non-BD~ refineries an4 likely SD8 fuel 
~il dealer• or other• with no expertise or refining experien=•· 
!bus, the net ettect will ~· to create one year joint ventures 
where a minimum of 41t ot the IDB ''praiua .. over the _market price 
!a paic! to the non-SDB ·as its ahaze of the profit•, JL1.M1 any 
~ncrea•ed coata- that can ~· •hitt•d to the ~oint VL~ture. 

~. rules alao prov14e that the SDI conc•rn lhall be in day to day 

;

ontrcl of the joint venture. 252.211-7000(&) (2) (iii} and 252.219-
001(5) (.ii). Wbe:'e tbe 'ioint vez~tur• ·oonai•t• of a refiner and an 
DB ••marlcetar", What 1• laana;uent and daily buain••• operation•" 

i
hich ar• to be controlled ~Y the SDB7 lint'e a barrel of c=rude may 

. ave only aot of vovernaent produota and onlr tho•• pro4uct• •~'• · 
ein; •cl4 to the ;overnment, th•n, do the rule• require tbe IDI 
o limply to control the •tora;• tank• wher• the tovarnment 
roducta are •tored and to achedule tbe deliv~i•• to the 

iovernmant. Anythin; furtha~ on the production aide would be to 
tequ!re the nan•IDB to ~ive up cont~ol of the rafin•ry and its nan-

i 
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,,cvarnaent ~•ine••· While the IDB could do the ~111in; tor the 
!'oint venture, the allocation ot co•t• would Dead ~o t~~• intc 
!account the coat• incurred by the non-IDI and would be •ubject to 
1 t~rce• b•yond th• control of the 81'1 ancS pa:rhapa not di•putule ~Y 
t.h• IDI, Iince th• non-IDI would ~ buyir.g the cnadea and •t~ikift; 
tbe arranqement1 tor •ucb puraba•es, tbere would be •iqnitieant 
opportunity to enter into arr•n;•••nt• which vera h.i;hly beneficial 
to the non-soB ancl q\11 te expenaive to the joint. ventuzoe,.. Policin; 
thia by the SDI, which, ·typically would not hav• the expert!•• oro 
clout to etteotiv•lY prove an ov•J:'char;e, would be cl1ft1oult if not 
i~po••ible, thereby requiring the DFSC to aigniticantly incraaae 

· its audit and review function for the joint venture•, •• well •• 

l·to triple the review proc••• to quality a joint ventu~• ~i4der, 
•inca it would ~e neoesaary to quality tbe IDI, the non•IDB, the 
!combination ot tha two, and·the le;ality and autficiency ot the 
ljo1nt ventura ap-eement1. 
I 
!%n additicn to tbe coat of the crude oil to be ~•f1nea, the 
:aceountin; aaaumption• to~ th• allocation of the ruel coate, power 
!u•~;e an~ Qhemicals would be critical to determ1n1n; the 
iprotita~ility of the joint venture and the ooat• a~• not knew in 
!ac!va:\ce with •uftioient pre~i•ion to allow the auditor• tc 
!determine it they bave ~an wei;hted in favor ot the non-SDB. 
l . 
,Pinally, the aclvantaqe to the non-1~1 in 1uch joint venture, 
~ithout •em• impr.oper enhancement or a type described al)ove, cr 
jOthenriae, is minimal anc!, undar the propoaed rulea ~e unlikely to 
;in4uca auch non-SDB to •mbark on such a jcint venture. ~hu• the 
rules woul~ either. fail to venerate joint venture•, or, 
!alternativ•ly, encoura;e non•SDI• to ••elt tc •nhance thai~ earn1n;s 
~y improper means. 

~inally, aasumin; that IUCh ~oint venture• would occur, with a Sl
~~• aplit, tha net ettect would be tc r~uce the 5t ;oal to a a.ss• 
;oal, by ;ivinq 4tt ct the benefit to the non•SDI partner• in the 
joint ventures, without any concomitant abitt or ~befit to IDB•. 
Furthermore, with the eKc•ption ot the financial gain trcm an 

t
n4ividual contract (for one y•ar), the SDB would not be building 

bu;1n•ss, •inca the non•IDI would be ule to end th• joint 
enture at the end of any contract, and the IDI would thereby be 
ut ct ~u•in•••· 

n thia re;ar4, it i1 i.,ortant to note that there ar• vary taw 
. mall zaatinazoi•• pre•ently oparatinv which would be oapa~1• of 

:-oc!ucin; the vovunment pzaoc!uctl. Ift addition, the nul\be:r of 
••• refinariea vi.l1 IDe •ubstantia11y reduced a• and wh•n the 

overnment nit.oh8• from n-4 to .71'•1 1 •inc• many ot the •ull 
etinar1e• cannot economically pz-o4uce .n»-1 and t.hu1 will be una~le 

~c l:>ict on the ;overnaent contract•· (Thil •o deapite the tact that 
~rsc ha• viven moZ'e than adequate notice an4 time tor •mall 
r•tiner• to determine if they will witCh tc :J'P•B. Moat •mall 
~efinere an4 IDle lack ace••• to tbe oapital re~1rec! to make tbe 

4 
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neceaaary chan;••.) 'l'hia will only ahriftk the nuabel' ot z-etifter1•• 
available to joint venture with ~h• IDBa and increase tha coat cf 
th• tuel• to orac. 
%n ad4itian, in. 312.21t•7000(a)92)(iii) r~irea the IDI to be in 
control, yet eUbaaation (iv) raqu1r•• the 'oint venture agreeaent 
to "d••itnate the parties to tba ~oint ventura •• oo•aana;•r•·" 
These rule• are cl•a~ly inoonai•tent and oannot be complied with 
at tha ••m• ttme. Tb1a aaae inoonaiatency ia repeated in 252.219-
7001 (a) ( 8) (iii) and (iv) (A) and 252. 211•7002 (a) (2) (iii) an4 
(iv) (A). tt £• alao re~at.ee! in 212.311-1001 (a) (6) (iii) and 

. (~V) (A). 

I 



ALLIED P_ETAO INC. 

January 27, 1993 

Defenee Acqui1ition Regulation• Council 
3062 Defen•• Pentagon 
Washington , DC 20301•3062 

fax Tranamis1ion: Fax Ho. (703) 697•9845 

Attn: IMD 3D139, OUSA(A) DAR Caee 81-541 

These comments are •ubmitted in respon•e to the DoD'• notice and 
request for comment• on the "Defenae Federal Aoqui•ition Regulation 
Supplement: Joint Venture•• DAR Ca•• 91•54 ( "Propoaec1 Rule" or 
"Rule"·) 1 publiahed· . in the Federal Regi8tar on December 1, 1992, 
Volume 57 No. 231. · · 

The intent of the Rule appear• to be one of increa•ing the 
opportunities for Small Di•advantaged Busine1aea tofarticipate in 
the Departrnent of Defen•• contracting program. I •uch i• the 
intent, the propoeed Rule provides a mechaniam for DoD• to comply 
with instructions. from Congr••• contained in the conference 
reports accompanying DoD legi1lation and •everal written 
communications· from Conqr••sional leaders to the effect that the 
DoD ahould ensure that a large n~er of SOB concerns can benefit 
from SDB program1. 

When Congress created the Small Di•advantagad Bulin••• Program in 
November of 1~86 1 it directed that the program include •• many SDBe 
as potaible. Section 1207 of the National I>efenae Authorization Act 
of 1987, Pub. L. No. 99-661, 100 •tat. 3816, 3973, instituted.& 
aet•aaide program for •mall diaadvantaged bu•in•••e• ("SDBa") and 
eetabli1hed a goal of awarding five percent of all DoD contract 
dollar• to SDBa. To meet the minority contracting ;oal, Congreaa 
in•tructed the Secretary of Defense to u1e "hi• utmoat authority, 
reaourcefulne•s, and diligence". Furthermore, 10 u.s.C.S2301 
instructed the DoD to. "maximize the Dumber of minority concerns 
participating in the program". Bowever, the DoD itaelf hal 
eetabliahed impl.menting regulation• which. have limited SDB 
participation. 'l'he propo•ed Rule appaara to .remove limitation• to 

·aoceee SDB program benefit• baaed on th• type of the SDB 1Dvolved 
and ie written in a manner whioh incr••••• SD• opportunities for 
participation in tho•• program•·· 

This 1traightforward interpretation of the Rule provide• a 
mech•niam for achieving th• objectiv• contained in the May 1992 
Bouse Armed Service• Committee propo•al for the PY93 Defenae 

1000 S~uthweat Freew1y, Suite 107 Houeton, T•u• 77074 
(71 3) 188·201 4 F8x (71 S) 888-47ta 
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Appropriation Bill which would have permitted vreater SDB dealer 
participation in one of the DoD' 1 major procurement prograJU, 
•pacifically the bulk fuels program. The propo•ed Bouae Comiittee 
wording waa not included in the Bational Defenae Authorisation Aat 
for Pi•cal Year 1113, but. ttle objective• of the worclinCJ were 
atrongly eupported by the Boule/Senate conference report which 
directed •the Secretary to oondu·ct a prompt review of DoD · ancl prime 
contractor effort• to increa•e •ubcontract award• to ..all· 
bueineaae• and •mall d.i•advantagec! bu•ine••e• and to propo•e 
additional •trategiea to increaee euch award·•. • 

~he propoeed Rule .a• written doe• not fully clarify that a joint 
venture entitl i• considered to be the ·equivalent of a SDB 
manufacturer n•ofar •• /reference aware!• are concerned. This 
intent should be clarifie by chan;in; the la1t word in paragraph 
219.001 from "concern•" to "manufacturer•n. Without that word 
change it it poaaible that the intent of the regulation could be 
misinterpreted and •u;ge•t that a joint vent.ure SDB ooncern is 
actually-a SOB regular dealer by v~rtue of the controlling joint 
venture partner being·an SDB deal•r, thereby under the provi•ione 
of 252.2l9-7002(Q) it would have to furniah product manufactured by 
an SOB manufacturer. 

The wording in the proposed Rule would al•o be improved by changing 
the wording in 2S2.219-7002(c)(2) to the following1 °A •mall 
diaadvantaged bueinesa joint venture offeror which •ubmit• an offer 
agrees to furni•h in performing thi• contract only end items 
manufactured or produoed by a •mall bu1ine•• manufacturer in the 
United States, ita territories and poeeeesiont, the Commonwealth of 
Puerto Rico, the u.s. Tru•t Territory of the Pacific Illand•, or 
the District of Columbia. Furthermore, the offeror, upon request by 
the Contracting officer, agrees to •ubmit a •igned SDB joint 
venture · agreement, a• deacribed in para;raph (a) ( 2) of thia 
c:lau•e•" 

When the proposed Rule i1 put into effeot there need• to be a 
change in 13C.F.R.Sl24.10g(e) whiah •tat••• "A concern which 1• 
owned in whole or in part by another bu1ine11 concern and relie1 on 
the dieadvantaged 1tatus of that concern to claim dieadvantaged 
•tat us ia ineligible fo: a (a) PrOCJram Partiaifation and for 
participation in the Defenae Department' • Smal Diaadvantaged 
Bueineae program •••. •" Thi• SDB regulation would have to be changed 
to permit the type of joint venture• contemplated by the propo•ed 
Rule. Thia problam could b• •olv•d by adding the following preface 
to 13C. F. a. S124 .109 (e) "Except for the caee of a IIJD&ll 
disadvantaged business joint venture •••• • 

With the changes propo1ed in thi• letter Allied Petro, 
atrongly support• the propos•d Rule •. 

Gerald Pratt 
Chairman & CEO 

Inc. 
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January 28, 1993 

Defense Acquisition Regulations Council 
ATTN: IMD 30139, OUSD(A) 
3062 Defense Pentagon 
Washington, D.C~ i0301~3062 

Re: Comments on DAR Case 91-054 

Dear Mrs. Sullivan: 

RON R. HUTCHINSON•• 

SCOTT A. FORO• • 

OANIE:.L S. KOCW• 

or COUNSEL 

0 A0MITTED. IN VI.GINIA 

00A0 .. 1TTI:D IN .. A.TUI-ND 

+NOT AO .. ITTED IN D.C. 

Barrett Refining Corporation ("Barrett"), through the 
undersigned counsel, hereby submits comments on DAR Case 91-054 
concerning the small- disadvantaged business ("SDB") joint venture 
rule proposed by the Department of Defense ("DoD"), which was 
published in the Federal Register.on December 1, 1992 at 57 Fed. 
Reg. 56895. 

Barrett is an SOB petroleum refiner that supplies jet fuel 
to the Defense Fuel Supply Center ("DFSC"). Barrett opposes the 
proposed SDB joint venture rule as written as contrary to the 
statute authorizing the DoD SOB Program and the existing SOB 
implementing regulations. 

Barrett's position is that the proposed SOB joint venture 
rule as written will permit non-SOB manufacturers to team with 
SDB regular dealers solely to take advantage of the SOB price 
premium available in the DoD SDB Program. This will be to the 
detriment of the SDB Proqram and to the development of SOB 
manufacturers. If the proposed SOB joint venture rule is to go 
forward, Barrett respectfully suggests that the role be amended 
in several key respects in order to overcome these problems. 
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~he Propoae4 SDB Joint Venture Rule 
Is Contrary To Copqreaaional Intent 

The intent of Congress when it passed the DoD SOB Proqram as 
part of the National Defense Authorization Act of 1987 (Section 
1207, P.L. 99-961, now codified at 10 o.s.c. 1 2323) was to fund 
minority business development through competitive procedures. 
The DoD SOB Program was specifically designed- to open America'&·· 
free enterprise system to small disadvantaged businesses, 
particularly manufacturers, by creating access to the lucrative 

·defense marketplace. 

The intent was not to foster a strata of companies dependent 
upon federal assistance in order to survive, such as SOB reqular 
dealers created solely as fronts for non-disadvantaged small 
business manufacturers. The DoD SOB Program clearly did not 
envision SOB. joint ventures comprised of SOB reqular dealers 
acting as fronts .for non-SOB manufacturers ~o as to permit the 
non-SOB manufac~urer to take advantage of the SOB Program. 

Rather, the intent was to give SOBs, primarily ~ 
manufacturers, the initial boost to take on profitable contracts, 
and, thereby, gain the valuable experience and resources 
necessary to compete and to eventually succeed. By providing 
these incentives to disadvantaged small business manufacturers, 
the DoD SOB Program is also vital to preserving America's 
domestic defense industrial base. 

The proposed rule as written appears to extend the benefits 
of the DoD SOB Program to non-disadvantaged small business 

·manufacturers who form joint ventures with SOB reqular dealers. 
Under the proposed rule as drafted, an SOB reqular dealer would 
appear free to form a joint venture with a non-disadvantaged 
small business manufacturer to supply the prod~ct of that non-SOB 
manufacturer. Even though the proposed rule requires that the 
majority of the joint venture's earnings must accrue to the SOB 
concern in the venture, the earnings of the joint venture could 
easily be manipulated by the non-SOB manufacturer through the use 
of an independ~nt supply agreement with the joint venture. In 

'this way, the non-SOB manufacturer in the joint venture can 
control (and reduce) the earnings of the joint venture by setting 
its own price to be charged to the joint venture for the product. 
The effect of this manipulation by the non-SOB manufacturer would 
be to create a shell· of a joint venture, with the SDB re.qular 
dealer operating as the front used solely to permit the non-SOB 
manufacturer to take advantage of the DoD SDB price premium. 

Barrett suggests that if the proposed SDB joint venture rule 
goes forward that it be amended to make clear that the SOB joint 
venture itself must still supply product of an SOB manufacturer 
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as consistent with the existing SOB regulations discussed.below. 
Further, the proposed rule should also be clarified to make clear 
·that if the SOB joint venture is comprised of an SOB regular 
dealer and a non-SOB manufacturer, then the $DB joint venture 
will DQt be considered as an •soB aanufacturer" for purposes of 
the SOB Program. 

In the most recent Defense Authorization Act·for Fiscal Year 
1993, Congress, in connection with its extension of the term of 

_the program through Fiscal Year 2000, specifically considered a 
similar proposal extending the DoD SOB Program to non
disadvantaged manufacturers under the guise of. a proposed "non
manufacturer" rule. congress specifically decided n2.t to adopt 
such a proposal. In the Joint Conference Report accompanying the 
Defense Authorization Act for FY 1993 ,· Congress instead directed 
DoD to publish a proposed regulation concerning DoD's version of 
the non-manufacturer rule which DoD had developed (DAR.Case No. 
91-055). A copy of the Joint Conference Report language 
accompanying the Defense Authorization Act is attached hereto as 
Tab A. DoD has yet to publish DAR Case No. 91-055. Barrett 
understands that the proposed non-manufacturer rule developed by 
DoD in DAR case No. 91-055 would preserve DoD's ability to 
require SOB regular dealers to provide product of SDB 
manufacturers. 

Therefore, the proposed SOB joint venture rule as set forth 
in DAR Case No. 91-054 is contrary not only to Congress' intent 
in establishing the DoD SDB Program but also is contrary to 
Congress' most recent request actions in extending the term of 
the program through Fiscal Year 2000. Barrett requests that the 
proposed SDB joint venture rule either not be pursued or if it is 
pursued that it be amended to clarify the requirement that SOB 
regular dealers obtain their product from SOB manufacturers even 
when they enter into SDB joint ventures, consistent with the 
existing DoD regulations applicable to the SOB Program which are 
discussed below • 

. The Proposed SDB Joint Venture Rule 
would Undermine Bxistinq SDB Regulations 

Under the current regulations, SOB regular dealers are 
required to provide product of SOB manufacturers. The current 
SDB regulations also sufficiently address those instances where 
no SOB manufacturers are available from which SOB regular dealers 
can obtain products and services. There is no legitimate reason 
for overturning this current regulatory scheme as contemplated in 
the proposed SOB joint·venture rule. 
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The issue of requiring SDB regular dealers to obtain product 
and services from SDB manufacturers has been carefully and 
thoroughly addressed by the current DoD SDB·regulations. Under 
the current regulations, SDB regular dealers are required to 
provide the product of SDB manufacturers in order to take 
advantage of the DoD SDB Proqram. There is no legitimate reason 
for establishing a different rule·for so-called SDB joint 
ventures. 

The proposed SOB ·joint venture rule appears to reflect a 
reversal of these existing SDB regulations which are well
established, carefully crafted and consistent with Congressional 
intent. The proposed SOB joint venture rule would appear to undo 
what the current SOB regulations were specifically meant to 
prohibit -- unintended and unfair advantages accorded SOB regular 
dealers who supply non-SOB product. 

The current· SOB regulations were· specifically amended in 
1988 to overcome the very thing that the ·proposed SOB joint . 
venture would now permit. 

The initial SOB regulations promulgated by DoD did permit 
SOB regular dealers to provide products of any business concern, 
including non-disadvantaged manufacturers. In December 1988, DoD 
proposed changes to its initial implementing regulations in order 
to require SOB re.gular dealers to obtain product from SOB 
manufacturers. DoD explained in making these changes in 1988 
that the initial implementing regulations had provided for 
unintended advantages to SOB regular dealers over SOB 
manufacturers and had not adequately fostered SOB manufacturers 
in DoD contracting. SOB regular dealers were free to provide 
product from non-disadvantaged manufacturers ·and still be 
eligible for the SOB price preference. In its Federal Register 
notice dated December 8, 1988 announcing the proposed revisions, 
DoD stated that: 

Some reservations were voiced that these policies 
[permitting SOB regular dealers to provide product from 
non-disadvantaged manufacturers] could result in SDB 
dealers having an advantage over SDB manufacturers. It 
does not appear from the legislative history of the 
underlying statutes that Congress intended this result. 
Accordingly. in light of tbe growing concern oyer the 
erosion of the domestic industrial base and the need to 
foster and encourage growth of u.s.-based industries, a 
decision was made to seek public comments on proposed 
revisions to certain aspects of the procedures outlined 
above. 

* * * * * * 
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••• It is intended tbat tbe foregoing would place all 
SOB concerns on an even footing. foster tbe qrgwth of 
SOB concerns, and assist in sypporting tbe qrowtb of a 
domestic industrial base. 

53 Fed. Reg. 49577-49578. A copy of the complete Federal 
Register notice dated December 8, 1988 is attached hereto as 
·Tab B. 

The 1988 revisions to the initial SOB regulations were 
ultimately finalized and are reflected in the current regulations 
set forth in DFARS Part 219. ~ 48 C.F.R. §§ 219.502-2-
7 o ( a ) ( 1 ) ( i i ) , · ·219 . 50 8 (d) : 219 • 50 8 -7 0 : 219 . 7 0 0 3 : 2 52 • 219-
7001(f) (2): 252.219-7002(c): 252.219-7006(d).(2). A copy of these 
regulations is attached hereto as Tab c. These existing 
regulatory provisions require that in order to take advantage of 
the SOB price preference, an SOB regular dealer must provide the 
product of an SDB manufacturer. These regulatory provisions also 
provide for waiver of this requirement in those instances in 
which the DoD contracting officer determines that DQ SOB 
manufacturer is available. In such instances, an SOB regular 
dealer will be permitted to provide the product of any domestic, 
non-disadvantaged small business manufacturer and still be 
eligible for the $DB price preference. 

The proposed SDB joint venture rule would, in effect, 
provide for the same type of unfair advantages afforded SOB 
regular dealers that existed prior to DoD's modification of the· 
initial regulations in 1988. 

These unfair advantages would be most egregious in the 
petroleum refining industry. Disadvantaged manufacturers, like 
Barrett, entered·the petroleum refining industry without the 
benefit of the huge profits generated during the allocations 
period (which permitted then-existing refineries to purchase 
their facilities and finance their own crude oil acquisitions). 
For such disadvantaged petroleum refiners, like Barrett, the cost 

. of operations, including debt servicing and crude oil purchasing, 
is staggering. Much of the SOB price preference paid to such SOB 
manufacturers is used just to compensate for this severe 
financial disadvantage. Further, any profit from operations 
resulting form the SOB price premium must be used by such 
manufacturers to re-invest in their business by acquiring the 
capital assets necessary to become more competitive. · 

In contrast, an.SDB regular dealer in the petroleum industry 
will have an unfair advantage over an SOB refiner under the 
proposed joint venture rule. Under.the applicable regulations 
defining the requirements of regular dealers in petroleum 
products, the cost of operations to be borne by such an SOB 

31 
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regular dealer are minimal in comparison to those of an SOB 
refiner. au 41 C.F.R. I 50-201.101(a)(2)(vi). The SOB regular 
dealer will be able to enter into a joint venture with a non
disadvantaged small refiner.in order to provide the product of 
that non-disadvantaged refiner. With little or no investment, an 
SOB regular dealer could form a joint venture under the proposed 
rule with a non-SOB refiner. The joint venture would then be . 

. permitted to supply the .product of the non-SOB refiner and still 
take advantage of the DoD SOB price premium. The non-SOB ref.iner 

.would be free to set its own price through.an independent supply 
agreement for the petroleum products to be suppl-ied to the joint 
venture and, thereby, control the earnings of the joint venture 
and retain at least a majority of the SOB price premium. 

The petroleum refining industry is an industry which has 
traditionally been dominated almost exclusively by the largest of 
the large businesses. By providing SOB regular dealers in the 
petroleum industry unfair advantages over SOB 
manufacturer/refiners, the petroleum industry will almost 
certainly remain cl·osed to further minority participation at the 
manufacturer/refiner level. What will be left, at best, will be 
nothing more _than SOB regular dealers acting as fronts for non
disadvantaged small and large refiners. 

Since th.e beginning of the DoD SOB Program, DFSC has arqued 
that, given the significant· dollar amounts involved in its bulk 
fuels procurements, permitting SOB regular dealers to provide 
product from non-SOB refiners would encourage non-SOB refiners to 
not offer directly to DoD but through a multitude of SOB regular 
dealers created solely for the purpose of obtaining the benefits 
of the SDB price premium. If the proposed SOB joint venture rule 
is adopted, the large percentage of contract awards currently 
made by DFSC to non-disadvantaged small refiners will be replaced 
by contract awards to SOB joint ventures with SOB regular dealers 
being supplied by those same non-disadvantaged small refiners. 
At the same time, the few existing SOB refiners will be driven 
out of business. 

In a recent letter to Congress in June 1992 in connection 
with the Defense Authorization Act for FY 1993, the Acting Deputy 
Commander of OFSC again explained the reason for the requirement 
that SOB regular dealers provide product of SOB manufacturers. 
He explained that: 

••• it would be inappropriate to pay the premium to SOB 
dealers who did not use SOB manufacturers as the source 
of product. This would result in greatly increased 
premiums, with the benefit not going to SOB 
manufacturers, but to small business manufacturers 
acting as subcontractors. This would diminish the 
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ability of the SOB program to develop SOB 
manufacturers. 

A copy of DFSC's June 1992 letter is attached hereto as Tab D. 

DFSC's June 1992 letter goes on to state that the statistics 
indicate that application of the DoD SDB Program in the petroleum 
refining industry has had D2 adverse impact on non-disadvantaged . 
small business refiners. DFSC states that the statistics for 
1991 indicate that approximately 37t of the contract awa~ds made 
by OFSC went to small business refiners, with approximately 9% of 

.those awards going to SOBs. 

Based on the above, there exists no legitimate policy reason 
why DoD should extend the benefits of the SOB Program to non
disadvantaged small business manufacturers through the use of the 
proposed SDB joint venture rule. Such an extension to such non
disadvantaged manufacturers would be contrary to the existing SOB 
regulations and detrimental to the ·development of SOB 
manufacturers. · 

If The Proposed SDB Joint Venture Rule 
Goes Forward It Should Be Amended To Be In 
Line With The Similar Rule In The 8Ca> Proqrp 

The proposed SOB joint venture rule appears to be patterned 
after a similar rule applicable to the Small Business 
Administration's S(a) Program. However, the proposed SOB joint 
venture rule omits key provisions contained in the S(a) joint 
venture rule that help safeguard against potential abuses. The 
S(a) joint venture rule is set forth in 13 C.F.R. § 124.321. A 
copy of the S(a) joint venture rule is attached hereto as Tab E. 

The S(a) joint venture rule sets forth criteria for when a 
joint venture is appropriate and requires that an S(a) concern 
must obtain the approval of SBA before entering into an S(a) 
joint venture with another small business concern whether or not 
that other concern is an S(a) participant. In 13 C.F.R. § 
124.321(a), the S(a) joint venture rule states that a joint 
venture: 

••• is permissible only when the B(a) concern lacks the 
necessary capacity to perform the contract on its own, 
and when the agreement is fair and equitable and will 
be of substantial benefit to the B(a) concern. 

13 C.F.R. § 124.321(a). (Emphasis supplied.) ~ Al§Q 13 C.F.R. 
§ 124.32l(d)(l) (which requires that the S(a) joint venture 
agreement "must be approved in advance of contract award" by 
SBA). (Emphasis supplied.) 



Mrs. Alyce Sullivan 
January 28, 1993 
Page 8 

No such similar provisions appear in the proposed SOB joint 
venture rule. No criteria is included in the proposed SOB joint 
venture rule concerning when an SOB joint venture is permissible. 
The proposed rule should contain criteria similar to that set 
forth in the B(a) joint venture rule regarding when such a joint 
venture is appropriate. Nor is there any provision in_the 
proposed SOB joint venture rule that even requires approval by 
DoD. The propose~ SOB joint venture rule provides only the · 
option of requesting a copy of the signed joint venture aqreement 

_if the DoD contracting officer decides to do so. However, even 
then, there is no requirement at all for any approval or 
disapproval by DoD of. the joint venture agreement prior to or 
after contract award. The proposed SOB joint venture should be
amended to reqUire both submission of and approval of any joint 
venture agreement prior to contract award based on criteria set 
forth in the rule as to the appropriateness of an SOB joint 
venture. 

Conclusion 

Barrett believes that the proposed SOB joint venture rule 
should not be further pursued since it is contrary to both 
Congressional intent and existing regulations applicable to the 
DoD SOB Program. If DoD decides to go forward with the proposed 
SDB joint venture rule, Barrett believes that, at a minimum, the 
proposed rule be amended to (1) require that the SOB joint 
ventures be required to provide product of SOB manufacturers 
consistent with the existing SOB requlations; (2) include 
criteria concerning when such joint ventures are permissible 
(similar to that set forth in the 8(a) joint venture rule); and 
(3) require.both the submission of and approval of any such joint 
venture agreement prior to contract award. · 

Barrett appreciates the opportunity to comment on the 
proposed SOB joint venture rule. Barrett would appreciate being 
notified of any further action that DoD might take regarding this 
proposed rule. 

Enclosures 
cc: Mr. John A. Barrett, Jr. 

s~ef.lt~ 
~on R. Hutchinson 
Attorney for Barrett Refining 

Corporation 

Honorable Sam Nunn, Chairman, Senate Armed Services 
Honorable Ron Dellums, Chairman, House Armed Services 
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siona~ are qualified to perform utilization review and managed 
care activities, and are licensed and competent in the area of care 
needed by the consumer. 

Such standards should include a requirement that neither the 
providers nor any reviewing professional or agent have any finan
cial incentive in the outcome of th~ prescribed treatment methodol-
ogy followed. · 

Partial hospitalization under CHAMPUS 
The conferees ·believe it is critical that a wide range of mental 

health options be available to CHAMPUS beneficiaries, so that 
services can be received in the most appropriate and cost-effective 
setting .. 

The conferees believe that partial hospitalization is an impor
tant ·benefit to bridge the transition from inpatient to outpatient 
care in order to ensure that there is no disruption in the continuity 
of care for beneficiaries. The conferees intend to continue to closely 
monitor the Department of Defense implementation of this pro
gram, including the determination of reasonable reimbursement 
rates. 

TITLE .VIII-ACQUISmON POLICY, ACQUISmON 
MANAGEMENT, AND RELATED MATrERS 

LEG ISLA TrVE PROVISIONS 

LEGISLATIVE PROVISIONS ADOPTED 

Codi(u:ation and amendments to section 1207 (sec. 801) 
The. House bill contained a provision (sec. 801) that would 

extend the five percent goal program for the award of DOD con
tracts and subcontracts to small disadvantaged businesses, histori-

. cally Black colleges and universities, and minority institutions 
through fiscal year 2000 (section 1207 of the National Defense Au
thorization Act for Fiscal Year 1987 (Public Law 99-661)). In addi- · 
tion, this provision of law would be codified as section 2323 of titie 
10, United States Code. 

The Senate amendment contained a provision (sec. 814) that 
would extend the program through flscal year 2000 and require the 
establishment of a process to review claims that the use of SDB set
asides has caused an industry category to bear a disproportionate 
share of the progress toward the goal. 

The Senate recedes with a technical amendment. 
The conferees agree to consolidate all section 1207 -related pro

visions into a single section. The additional codified provisions are: 
(1) section 806 of the National Defense Authorization Act for Fiscal 
Years 1988 and 1989 <Public Law 100-180); and (2) section 832 of 
the National Defense Authorization Act for Fiscal Years 1990 and 
1991 (Public Law 101-189). 

visions relating to small businesses and small disadvantaged 
businesses (sec. 802) 
The House bill contained a provision (sec. 802) that would: (1) 

apply the "non-manufacturer rule" to the program established by 
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section 1207 of the National Defense Authorization Act for Fiscal : 
Year 1987 (Public Law 99-661); and (2) require the Secretary of De
fense to issue regulations to ensure prime contractors comply with· · 
existing subcontracting requirements and make subcontracting 
plans a factor in the contract award process. 

The Senate amendment contained no similar provision. 
The Senate recedes with an amendment. · 
The Defense Department has advised the conferees that it baS 

developed a proposed regulation concerning the non-manufaCturer 
rule. However, OOD has delayed issuance of this rule at the re. 
quest of the Small Business Administration, which also intends to . 
publish a rule on this subject. The conferees direct the Secretary of 
Defense to immediately issue a proposed regulation for comment 
on the non-manufacturer rule. · 

. The conferees are concerned that subcontract awards by DOD 
prime contractors to small business ooncerns (including small dis
advantaged businesses) declined 5.3 percent in fJ.SCal year 1991 com
pared to the.preceding year. The regulations required by this provi
sion are intended to ensure that this decline does not become a 
trend and that the Department and its prime contractors enforce 
and comply with existing subcontracting plan. requirements. 

The conferees direct the Secretary to conduct a prompt review 
of DOD and prime contractor effortS to inc~ase subcontract 
awards to small businesses and small disadvantaged businesses and 
to propose additional strategies to increase such awards. The ·re
sults of this ·review should be reported to the Committees on 
Armed Services of the Senate and_ House of Representatives by 
April 1, 1993. . 

Under current law (section 806 of the National Defense 'Au
thorization Act of Fiscal Years 1988 and 1989 (Public Law 100-
180)), the Secretary is required to make the administration of small 

... · 

. business subcontracting plans a factor in the evaluation of the per- -
formance of contracting officials. The conferees direct the Secre-. 
tary to take the appropriate steps to ensure that this requirement 
is f enfi · -

Funding for defense research by historically Black colt.e/i!4e-S 

versities and minority institutions (HBCUIM[) (sec. 
The Senate amendment contained a provision (sec. 814) that 

would authorize $15.0 million for the HBCU/MI infrastructure as
sistance program established in section 832 of the National Defense 
Authorization Act for Fiscal Year 1991 (Public Law 101-510). 

The House bill contained no ajmi1ar provision. 
The House recedes. --.-"--. 

Small Business Administration certificate of competency progro.ln ;:7". 
(sec. 804) 'T ' 

The Senate amendment contained a provision (sec. 811) that 
would modify the Small Business Administration (SBA) certificate· 
of competency program as it affects the defense acquisition process. 

The House bill contained no simUar provision. • 
· The House recedes with an amendment that would require: Q) 

OOD contract solicitations to advise small businesses of their right 
to request the Small Business Administration to review a c::ont~ 
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"depreciation and noncurrent deferred 
federal income taxes attributable to 
total telecommunications plant as 
reported in §36.011(a)(7). 
(FR Doc. 88-28130 Filed lZ-7-88; 8:45am} 
M.LJHQ COO£ 1712.01~ 

DEPARTMENT OF DEFENSE 

41 CFR Parts219, 226, and 252 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Implementation of Section 1207 of 
Pub. L. 99-661 and Section 806 of Pub. 
L 1oo-110; Contracting With Small 
Disadvantaged Business Concerns 

AGENCY: Department of Defense (DoD). 
ACTION: Proposed rule and Request for 
Public Comments. 

SUMMARY: The Department of Defense is 
proposing changes to Parts 219, 2.26 and 
252 of the DoD FAR Supplement 
(OF ARS) implementing section 1207 o_f 
Pub. L. 99-661 and section 806 of Pub. L. 
1()0-180. Sections 219.001, 2.26.7003 and 
252.219-7007( d) areoemg amen"ded to . 
pro\~tliat. in unrestricted ·· 
pro.cW'ements, Historically Black 
Colleges and Universities (HBCUs) and 
Minority Institutions (Mls) wUl·be given 
the same evaluation preference as that 
accorded to ·small disadvantaged 
business (SOB) concerns. Sections 
219.7000 and 252~.19-7QQ7are being 
modified to provide that the evaluation 
preference will no_t be app1Ie~J~. 
acquisltions ·c;v-er· the" dollar ~~11~14. for 
th-e Trac!_e ~i.~ffi~n-!~ -~~~ OnJy_~h~.r~ 
tne-16\.\.- offeror is offering ari eligible end 
producrorwhere the application would 
otbc:·wise-violatEfBn-agreement Oi 
mej:f1orandum:of.understaridirig":With ~ 
~~-~i8!2 g~y~~~.!l!:. Sections 219.508, 
219.7002. 252.219-7007, and 252.219-701ll 
are being modified to provide that. in an 
unrestricted procurement. an SOB 
regular dealer. in order qualify for the 
·evaluation preference, must provide the 
product of an SOB concern· if available: 
.in a partial small business set-aside, in 
'order to be eligible for preferential 
consideration. an SOB dealer or 
manufacturer must provide the product 
of an SDB concern. if available. "Section 
219.oot:-2t9·.so2(s:-7o). 219~502-72. 
219.508. and 252.219-7012 are being 
amended to assist disadvantaged 
business coneems in transltionlng to 
large business status and in becoming 
viable business entities. " 
DATE.: Comments should be received on 
or before:Ja-nuary· 9~ 1989 to ensure their 
consideration in forin~· · a final rule. 
Please cite DAR Cas 88.009 i all 
correspondence relate o ts issue. 

ADDRESS: Interested parties ahould 
submit written comments to: Defense 
Acquisition Regulatory Council. A TIN: 
Mr. Charles W. Uoyd. Executive 
Secretary, DAR Council, 
ODASD(P)DARS, c/o OASD(P&L} 
(MARS). Room 30139, The Pentagon. 
Washington. DC 20301-3062. 
FOR FVR1'HER INFORMA110H CONTACT: 
Mr. O.arles W. Uoyd. Executive 
Secretary, DAR CounciL telephone (202\ 
'10'7-"-Af\. 

·SUPPI.EMENTARY BCFORMAnoN: 

A. Bac:klround 

On June e. 1988. DoD published a fmal 
and an interim rule with request for 
public comments (53 FR 20626) 
IUbstantially ~plementing the 
requirements of eection 1201 of Pub. L. 
99-661 and section 806 of Pub. L 1~180 

· that established an objective that five 
percent of total combined DoD 
obligations (i.e .. pt"'CUrement research, 
development. test and evaluation: · 
construction: and operation and 
maintenance} for contracts and 
subcontracts awarded during FY 1987 
through FY 1989 be entered into with 
SOB concerns, HBCUs and Mia. Section 
&44 of Pub. L. 10G-456. extended this · 
objective through FY 1990. 

During the development of the rmal 
rule implementing sections 1201 and 806. · 
as part of the public comment period. 
several issues were raised that were 
considered beyond the acope of the t 
rulemaking effort and were deferred for 
full public consideration and comment. 
FoW' of these issues have been 
consolidated into the present proposed 
rulemaking. · 

DF ARS coverage has been added to 
afford HBCUs and Mls the same 
evaluation preference as that accorded 
to SDBs tinder the pro~edW'es at OFARS 
219.7000. This change ia proposed in 
recognition that in certain procurements 
(e.g .. _ solicitations involving research 
and atudies) HBCUa and Mis may very_ 
well compete with SOBs and other 
business entities for award. Since SOBs. 
HBCUs and Mls are dermed equally as 
--uo7(a) entitiea" for the purposes of the 
preference procedures of section 1207 of 
Pub. L 99-an, the revisiona will ensure 
that they are treated equally for . 
evaluation pwposes consistent with that 
statute. (See revisions at 219.7001, 
!'.28.1003 and 252.21~7001(d).) 

Revised DF ARS coverage la proposed 
with respect to the application or the 
evaluation preference to acquisitions 
under the Trade Agreements Act which 
equal or exceed the dollar threshold 
referenced in FAR 25.402. Under the 
proposed revision. the evaluation 
preference will be applied unless there 

is an offer of an eligible product which 
is otherwise low (before application of 
the evaluation preference). !h..Y.s~~bere 
the solicitation equals or exceeds the 
tliresholcfor tile Trade Agreements Act 
anCI th·e low offer-ii an~Ife[ otan . -·-. 
eligible-p~uci:.tfic~. the. evaluation • 
prefe·~_nc;~ wiltn~t ~ applied. However. 
wben the offer of the elisible product is 
not low, even where the dollar amount 
of the solicitation equals or exceeds the 
threshold of the Trade Agreements Act. 
the evaluation preference will be 
applied to all non-SOB offers. 
Application of the evaluation pre~erence 
to the offer of an eligible product wben 
It is not the low offer does not operate to 
the detriment of that offeror. It does, 
however, enhance the opportunities for 
SOBs even when the acquisition equals 
or" exceeds the dollar threshold of the 
Trade Agreements Act and either there 
is no offer of an eligible product or the 
offer of the eligible product is not low. 
{See revision at 219.7000(a} and 252.219-
1007fb).]. 

Kevisec DF ARS coverage is proposed 
to require that. in order to be eligible for 
tbe evaluation preference under 
219.7000, an SOB dealer JU.ll§t provide 
Uie proauct of an ~~ maii'Ufacturer if 
one is available who can meefthe
requirementJ of the solicitation. Under 
the CWTent coverage, to be entitled to 
the evaluation preference described at 
2'19.1000. SDB concerns other than 
regular dealers must agree to the 
aubcontracting limitations identified at 
252.2.21s-7007(c). An SOB dealer. on the 
other hand, may provide the product of 
any business concern (i.e .. another SDB. 
a small business or a large business) 
and still be eligible for the evaluation 
preference. A similar situation exists 
under the preferential consideration 
given to SDBs under the partial small 
business set-aside proced~s at . ·-· 
·zs2.2i"S:..iolo~ Under. those procedures. 
an award to an SOB concern on the set
aside portion may exceed the award 
price on the non set-aside _portion by up 
to ten percent (lOCJL). An SOB 
manufactW'er or regular dealer need 
only provide the product of a small 
business concern in order to be granted 
this preferential consideration. 

Some reservations were voiced that 
these policies coUld result in SDI! 
dealen having an advantage over SOB 
aianwacturers. It does not appear from . 
·tJie lejisla.tive-history of the underlying 
atatutea that Congress intended this 
result Accordingly, in light of the 
growing concern over the erosion of the 
domestic industrial base and the need tc 
foster and encourage the growth of U.S.
bascd industries. a decision was made 
to seck public comments on proposed 
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revisions to certain aspecte of the 

)
rocedures outlined above. 
Section 2.52...219-7007 iarev1st=u to 

elate that m order to-be entitled to an 
cvalua'tio~ p~f~~c~ m_Bti"'iiiireitnCfed 
J!rocuremcn!- spa._4~~~~1"8 w~#JO:bav~ To 
P-r~y!~.~-~-prQ.d\,lt;.l_IDAA.l,W~!~cl.o.r. 
P-roduced by an SOB cancem However, 
in the event the contracting officer, in 
coordination with the activity am$U 
business specialist. determines that 
there are no SOB manufacturers 
available who can meet the 
requirements of the solicitation. then the 
dealer can provide the product of either 
a •m!P Cl! a ~arg~_business concern and 
still obtam the evaluation preference. 
Section 252.219-7010 is revised to state 
that. to be eligible lOr preferential 
consideration in a w..UalamallJ~.\!SUl_~s~ 
.set-aside, both an SOB manufacturer 
~~ SD_B.dealer_wowd .have .t~ 
2r2-.vide..an_~~d item manufactured or 
P.roducec! !>Y_~ _S]:?~..£0~~ tn t1le 
event there is a aetermination that there 
are no SOB manufacturers available 
who can meet the requirements of the 
solicitation. the SOB manufacturer or ·· 
dealer need only provide the product of 
a S,Bl_a.U._ltu~.i.foe~· to be entitled to 
preferential con31deration. It is intended 
that the foregoin¢ would place all SOB · 
concerns, dealers and manufacturen~, on 
\m even footing. foster the growth of 
oDB concerns. and assist in supporting 
the growth of a domestic industrial base. 
(See revisions at 219.508(d)(~72). 
219.7002. 2.52.21~7007{c).) 

DF ARS coverage is proposed with 
respect to follow-on procuremeDts in 
order to assist disadvantaged busine_!s 
~in transitioning to largeousiness 
status and in becoming viable business 
entities. Under the proposed revisions, 
follow-on requirements to those . 
procured by the contracting office under 
the existing contract on an unrestricted 
basis are to be procured under the 
successor contract on the basis of an 
unrestricted competition or by partial 
small business set-aside procedures, 
where the incumbent contractor certifies 
that it (i)( is·a .. disadvantaged business 
concern" as defmed in DF ARS 219.001, · 
(ii) derived contract revenues under the 
existing contract representing at least 
one-third of ita total revenue• during the 
performance period of that contract. and 
(iii) desires to participate in a follow-on 
acquisition. 

In addition. a new defmition in 
· DF ARS 219.001, in essence, will define a 
.. disadvantaged business concern'' as a 
minority-owned business enterprise 

1
whlch meets U.S. Small Business 
Administration criteria for social and 
economic disndvantaged business 

status. but which no longer qualifies as 
a ··emaU busineN ... Thu.a. by providins 
for an unrcatricted competition or 
partial small buaineas act-aside when 
the circumstance• iD (i) through (iii)· 
above exist. diaadvantaged businesses 
which do not qualify a• amaU 
busi~essea will aot be denied an 
opportunity to compete for requirements_ 

. which repreaent •larae portion or their 
businese base, •• would be the case if .. 
the auccessor requirement• were 
reserved for exduaive amall or small 
disadvantaged busineu participation. 
However, in keepin& with the 
requirement~ of aection 806(b)(7).of Pub. 
L 100-180 (which requires that DoD 
maintain the number and dollar value of · 
cont.racu set-aside for small business or 
reserved under the 8{a) Program), the 
coverage will not apply to situations 
where award of the predecessor 
contract was made u the result of total 
amaU business or amall disadvantaged 
business set-asides. or 8(a} Program 
reservations. (See revisi.oDJ at 219.001, 
219.502(~70). 219.502-72(b)~ 219.5o8(~ 
74). and 2.52.219-70:U)· 

B. Regulatory flexibility Act 

The proposed rule may have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
F1exibility Act of 1980. 5 U.S. C. 601, et 
seq. An Initial Regulatory Flexibility 
Analysis has therefore been deemed 
necessary and will be provided to the 
Chief Counsel for Advocacy of the U.S. 
Small Business Administration. 
Interested parties desiring to obtain a 
copy or the Analysis may contact the 
Executive Secretary of the DAR Council. 
Comments received from the public will 
be considered iD drafdni a final rule and 
in performing a F"mal Rep tory 
Flexibility Analyai~. 

Commenll from amaU entities 
concernini the affected OF AR Subparts 
will also be considered in accordance ·· 
with aection 810 of the Acl Such 
commentt must be aubmitted separately 
and cite DAR Case a&--e10D in 
correspondence. 

C. Paperwork Reduction Ad 

The proposed rule doea not impose 
information collection requirements 
within the meani.Qa of the Paperwork . . 
Reduction Act of 1980. 44 US. C. 3501. el 
seq .• and OMB approval of the proposed 
rule is not required pw-suant to 5 CFR 
Part 1320. 

List of Subjecta in 48 CFR Part• %19, %26 
aod %52 

Government p~curemcnt. 
Qarlea W. Uoyd. 
uecutive Sl!crctary. Defense Acquisition 
~ulatory Council. 

Therefore, 48 CFR Parts 219. 226 and 
Z52 are amended u follows: 

1. The authority dtation for 48 CFR 
Parts 219, Z28 and 2.52 continues to read 
•• follows: · 
. Authority: S US.C. 30'1, 10 U.S.C. 2202. DoD 

Directive 500.35 aDd DoD FAR Supple~ent 
201..301. 

PART 219-SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS . 

Z. Section 219.001 is amended by 
adding a definition of "Disadvantaged 
Business Concerns·· (DBC). 
alphabetically, as follows: 

211.001 Oeftnltlona. 

.. Disadvantaged business concern··, as 
used in this Part. means a business 
concern. including mass media, owned 
and controlled by individuals who are 
both socially and economically 
disadvantaged. as defined in regulations 
prescribed by the Small Business · 
Aciminist.ration (SBA) at 13 CFR Part 
124.. the majority of earnings o! wruch 
directly accrue to such individuals. and 
which concern is not also a small 
business concern. 

• • 
219.502-2 (Amended] 

3. Section 219.502-2 is amended by 
addins paragraph (S-70) to read as 
follows. 

• • 
(S-70) Total Set-Aside Exception 

Regardina Incumbent Disadvantaged 
Business Concerns. 

(1) Notwithstanding FAR 19.502-2. a 
follow-on procurement for supplies or 
services (except ·construction or A&.E). 
acquired by the contracting office under 
the existins contract on the basis of an 
unrestricted competition. shall not be 
totally set-aside for exclusive small 
busines• participation when the 
contracting officer determines based 
upon a written certification by the 
incumbent contractor, that the 
contractof'-

(i) 1s a disadvantaged business 
concem u defined in 219.001; 

(ii) Derived contract revenues under 
the existing contract which represent at 
least one-third of the contractor's total 
revenues derived dw-ing the 
perfonnance period of that contract; and 

(iii) Desires to submit an offer in 
response to a follow-on solicitation. 
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After learning of a follow-on ·• · 
l1in:~mt•nt. the contracting officer ahall 
fy the Incumbent contractor o£ the · 

requirement and pcnnlt the concern a 
period of ten (10) calendar daya. or euch 
longer period aa the contracting officer 
may ollow. to furnish a certification r 

under the clause at 252..219-7012 
tosether with any supporting . 
documentation which the contracting 
officer deems necessary to verify the 
concern's atatua. Notification to the .. 
Incumbent contractor need not be made 
when-

(i) A c\ecision has been made to 
procure the follow-on requirement on an 
unrestricted basis, or through use of· 

. partial emaU business set-aside . 
proceduret under 219.502-3(5-70) or · 
FAR 19.502-3: or· · 

(ii) The contracting officer has 
Information aufficient to conclude that 
the incumbent contractor is not a 
disadvantaged business concern as . 
defiDed in 219.001. · 

(ill) The contracting officer shall 
accept the contractor's self-certification 
of its status as a disadvantaged business 
concern unless the contracting officer . 
has reason to question that status. The. 
contracting officer or the SBA may 
challenge the contractor's status as a 

vantaged business concern in 
ce with the procedures at 

). . 

en the contracting officer 
. ~etennines that the circumstances in (S-

70)(1) above exist. the follow-on . 
procurement shall be conducted either 
on an unrestricted basis or by using 
partial small business set-aside 
procedures under 219.502-3(&-70) or 
FAR 19.502-3 in the order of precedence 
set forth in 219.504(b) (5) and (6). 

4. Section 219.502-72 is amended by 
adding paragraph (6) to paragraph (b). to 
read as follows: 

219.502-72 Total SOB aet-asldea. 

(b) ••• 
(6) A detennination has been made in 

accordance ·with 219.502-2(S-70)(a) to 
conduct the procurement either on an 
unrestricted basis or by using partial 
smnll business set-aside procedures; 

. 5. ·Section 219.508 is amended by 
redesignating the existing paragraph (S- · 
72) as (S-72)(1); by adding paragraph (S-
72)(2); and by adding paragraph (S-74) 
to read as follows: 

219.508 Solicitation provisions and 
contract clausea. 

2)(1) ••• 
2)(2J The contracting officer shall 

nsert the douse v.-ilh it! Alternate I 

~·hen the contracting officer. 
determines, In coordination with the 
C:ontracting actlvtty'a SADDUS. that 
'there are no SOB manufacturers 
available that can meet the. 
requirement• of the aoUcitation. .. . . 

(S-74) The contractias officer ahall 
insert the clause at %5U1.9-7012. 
Disadvantaged Bualnea Concems-
NotJce of Follow-On Procurement. ln all 
aolicitationa and contractJ when the 
procurement Ia c:Onducted on. an 
unrestricted basis. 

8. Section 219.7000 is reviaed to read 
as follows; 

211.7'000 Poncy • 
(a) In furtherance of the Department 

of Defense objectives and initiatives 
undertaken to award acquisitions in aU 
industrial categories in which amall 
disadvantaged businesses (SOBs) have 
not dominated and to meet the five 
percent goal for SOBs established by 
section 1201 of Pub. L. ~1 and 
section 806 of Pub. L. 100-180 (see 
19.201). offers from SOB concerns shall 
be given and evaluation preference in 

. accordance with the procedures of this 
eubpart. The evaluation preference shall 
only be used in competitive acquisitions 
(except as provided in (b) below) where 
award Is baaed on price and price 
related factors. However. in no event 
may award be made at a price which 
exceeds fair market price (see FAR 
19.80&-2) by more than 10 percent 

(1) The evaluation preference shall not 
apply when using-

(i) Small purchase procedures; 
(ii) Total SOB aet-asides; 
(iii) Partial set-asides for LSA 

concerns: 
(iv) Partial·small business set-asides; 

· (v) Totalamall business set-asides. 
(2) The evaluation preference shall: 

not be applied to-· 
(i) Otherwise low often of eligible 

products under the Trade Agreements 
Act as dermed in DFARS 25.401 when 
the acquisition equals or exceeds the r 
dollar threshold eta ted in FAR 25.402..jt)r 
qualifying country lnd products as 
defined in DF ARS 25.001: or 

(ii) Where the application would be 
inconsistent with a Memorandum of 
Understanding or any other 
international agreement with a foreign 
sovemment (see Appendix T). · 

(b) Subject to the exceptions in (a) 
above, the evaluation preference may 
also be used In other competitive 
acquisitions. at the discretion of the 
source selection authority, when (1) 
SOBs are expected to possess the 
requisite qualification. consistent with 
the demands of the acquisition (e.g .. see 
FAR 35.007 with regard to technical 

49Si9 

qunlificntion of aourcea) and. (2) award 
price with not exceed fair market price 

· by more than ~0 percent · 
7. SectJon 219.700111 amended by 

adding a acntcnce following the first · 
sentence to read as follows: 

211.7001 Procedure-. 

• • • '"Offen eubmitted by HBCUs/ 
Mls ahaU be evaluated aa through they 
were from SDB concerns (eee 2.52-219-
7007(d)).". • • . 

8. Section %19.7002 Ia amended by 
adding a sentence after the existing text 
as follows: 

219.7002 Contract clalee. 
• • • The contracting officer shall 

insert the clauae with ita Alternate I 
when the contracting officer, . . 
determines. in coordination with the 
contractin8 activity's SADBUS. that 
there are no SOB manufacturers 
available that can meet the 
requirements of the aolicitationJ. . 

PART 226-0THER SOCIOECONOMIC 
PROGRAMS 

9. Section 226.7003 is reVised to read 
·as follows: 

22e.7003 General polky. 

In furtherance of the Govemmen t 
policy of placing a fair proportion of its 
acquisitions with HBCUs, Mls, and 
SOBs, aection 1207 of Pub. L. ~1 and 
section 806 of Pub. L 100-180 
established an objective for the 
Department of Oenlense of awarding a 
combined total of five percent of its total 

. contract dollars during each of fiscal 
years 1987-89 to HBCUs, Mb and SOBs 
(see 219.201) and or maximizing the 
number of auch entities participating in · 
Defense prime contracts and 
subcontracts. Executive Order 12320 
also contains additional guidance 
concerning HBCUs. It is the policy of the 
Department of Defense to atrive to meet 
these objectives through the enhanced 
use of outreach efforts, technical 
assistance programs. and the special 
authoritiea conveyed by these laws (e.g .• 
through a totalaet-aside for HBCUs and 
Mls to acquire reaeardland atudies 
nonnally acquired from Higher 
Education lnatitutiona (HEls). With. 
regard to technical aaaiatance programs. 
it ia the Department'• policy to provide 
HBCUs and Mls, technical assistance, to 
include information about the' 
Department HBCU and Ml program. 
advice about acquisition procedures. 
inslnlctions on preparation of proposal. 
and such other assistance as is 
consistent with the Department's 
mission. In the event an HDCU or Ml 
submits an offer under an unrestricted 



' ( 
49580 Federal Register I Vol. 53, No. 236 I Thursday, December 8, 1988 / Proposed Rules 

acquisition that offers an evaluation 
preference for SOBs, the HDCU or Ml 
pffcr shall be evaluate~ as if it had been 
submitted by an son concern (see 
252.219-7007(d)). 

PART 252-SOUCITATION 
PROVISIONS AND CONTRACT. 
CLAUSES 

10. Section 252..219-7007 is revised to 
read as follows: 

252.219-7007 NoUce of evaluation 
preference for ama1l dlaadvantaged 
bualneu (SOB) eoneemef•~.~~Veatric~ed 

As prescribed in 219.7007la), msert the 
following clause: 

Notice Evaluation Preference for Small 
Diudvantaged Businna (SOB) Concema 
(Date) (Unrestricted). 

(a) Definition. (1) Tb_e term "small 
disadvantaged business (SOB) concern", 
as used in this clause, has the meaning 
set forth in the clause entitled Small 
Disadvantaged Business Concern 
Representation (DoD FAR Supplement 
Deviation). . 

(b) Evaluation. (2) After aU other 
evaluation factors described in this 
solicitation are applied. and except u aet 
forth i.e (b)(2) below, offera will be evaluated 
by adding a {actor or ten p_ercent (1~) to 
offers from concerna that are not SDB 
conceru~ and to offera from those SDB 
concerns wbic.h elect to waive the SDB 
\~valuation preference (see paragraph (c) 
below) by checking the box below. Howe.ver. 
in no event may award to made to an SOB 
concern at a price which exceeds fair market 
price (aa determined 'Iinder FAR 19.806-2) by 
more than ten percent (1~). · 

The SOB offeror requests that the. . 
evaluation preference in subparagraph (b)(l) 
above not be given to this offer. 

(3) The evaluation factor desirable in 
subparagraph (a)(1) above ahall not be 
applied to (i) otherwise. low offers of eligible 
product.a under the Trade Agreements Act aa 
defmed in DFARS 25.401 when the 
acquisition equals or exceeds the dollar 
threshold alated in FAR 25.402. or qualifying 
country end products u defined in OF ARS 
25.011~ or (ii) where the application would be 
inconsistent with a Memorandum of 
Understanding or any other international 
~greement with a foreign government (see 
Appendix T of the DoD FAR: Supplement). 

(c) Agreement.. (1) By auba'lisaion of an 
offer and execution of a contract. the SOB 
·offeror/Contractor (except a regular dealer) 
who did not waive the evaluation preference 
by checking the box in paragraph (b) above 
agree• that i.e performance or the contract in . 
the case of a contract for-

(i) Service6 (Except Construction). At leaat 
fifty(~) of the cost of contract performance 
inCUJTed for personnel shall be expended for 
employees or the concern. 

(ii) SupplieR. The concern abaU perform 
work for at least flfty percent(~) of the 
~ost or manufacturing the suppllea.. not 
Including the cost or materials .. 

(iii) General Construction. The concern .will 
per{onn at least fifteen percent (15~) or the 
COlt or the contract. DOt includ.ina the coat or 
materiala. with Ita own employees. 

(iv) Comtrvclion I» •pecial ttode . 
cont.rocton. The concern wUI perfonn at least 
twenty-five perc:eut (ZS~) or the coet of the 
coatract. DOt IDdDdins the cost of materia~ · 
with ita OWD employees. 

AsJ SOB resu1ar dealer aubmlttiDa an oaer 
iD Ita OWD IWile. wbo did DOt walwe the 
evaluation preference by c:hecld.as the box ill 
paragraph (b) above. asreea to famiab.ID 
perf0J'11lina 1hia CODtract. only eDd item1 
manufactured or procluc:ed by SDB C9ncema 
ill the United State&. ill territortea aod 
pouaesaiona. the Commonwealth of Puerto 
Rico, the U.S. Trull Territory or the Pacific 
lalanda. or the District of Columbia. However. 
this requirement doea not apply iD connection 
with construction or aervice contracts. · 

(d) HBCU/MI offer. ln the event an 
HBCU/Mia• dermed at ZZ8.700Z submits to 
the contractina officer, upon request. a 
certification u to ill HBCU/Ml status. 
(End or clauae) 

Altemate I (Date) 

U • determination hae been made in 
accordance with %19.7002 that there are not 
SDB manufacturen available who can meet 
the requirements or the aolicitation. delete 
paragraph (c)(Z) of the basic clause. 

11. Section 252.%1~7010 ia amended 
by eubstituting the word .. (Date)" in lieu 
of-the date ""(FEB 1988)": by adding · · · . 
paragraph (4) to paragraph (c) of the ·; . 
clause and by adding Alternate I to read 
as follows: · · · · · 

2SU1!f-7010 ... ouce of part1a.1 small 
. bualheaa aet-aalde with preferenUal 

conalderaUon for tmaiJ dlaadvantaged 
buslneaa (SOB) concernS. · · · 

As prescribed at 219.508tS-72), insert 
the following clause: · 

Notice or Partial Small Buainesa Set-Aside 
With Preferential Couideration for Small 
Diaadvet.azed BUilD.., (SOB) Coac:eru 
(FEB 1988) 

• • • .. 
(c) AgreemenL 

• • 
(4) ln order to be utitled to preferential 

CODJideration. an SDB manufactUr-er or · · 
regular dealer aubmlttiag u offer iD ill OWD . 
ume agrees to fumllh. lD perfol'lll.iQa the 
contract. only ead ltemtiiWlu.factured or · 
prodo..lced by SOB CGDCema lnalde the .United 
Statea. ita teniloriea and poueulona. the 
Commonwealth of Puerto Rico. the Trust 
Territory or the Pacific II1Mda. or the DiatriCt 
or Columbia. However, tbla requiremeDta 
does not apply iD C011De¢on with 
~tr,.,~tion nr ~ ~n~.~· 
l~d of dausej · 

Altemate I (Date) 

U a ·detenn.ioation baa been made in 
accordance with Z19.508(S-72) that the~ .are 

no SDD manufacturen available who can 
meet the requirementa or the aolicitation. 
luert the foUowins paragraph (c)(4) ln lieu of 
paragraph (c)(4) of the buic clause: 

(c)(4) In order to be entitled to preferential 
ccmaideration. an SOB manufacturer or 
~ar dealer aubmittina an offer in ita own 
~ qreea to fumllh. ill performina this 
cootract. only end itema ID8Du.factured or 
produced by amaU buai.DeM c:onc:ema In the 
UD.Itecl Statea.tlllenitoriea and pone .. ions. 
the CommoDwealth or~ Rico. the u.s. 
Tnaat Territory of the Pacific bluda, or the 
Diatrict or ColumbiL However thiJ 
requiremmt doea not apply ln connection 

. with construction or terric:e contracts. 

·12. Section 252.219-7012 is added to 
read as follows: 

252..219-7012 Dlsadvanged business 
concema-notlce of foUow-on 
~emen~ . 

~ prescribed in 219.508(~74), insert 
the following clalise: 

Diaadvantaged Bu.aine11 Concerm-Notice of 
FoUowiDz Proc:uremet (Date) · 

(a) Definition. M used in thia clause, this 
term .. disadvantaged bua~ess concern .. 
mearu ' buaineas concern. including mass 
media. owned ud controlled by incHviduals 
who are both aocially and economically 
diaadvantaged. a• defined in regulations 
preacribed by the Small Business 
AdminiJtra tion at 13 CFR Pan 124. the 
majority or earnings or which directly ~ccrue 
to aucb individuals. which concem iJ not also 
a small business concern. · 

(b) DoD FAR Supplement %19.502(S-7o)(a) 
provides that a follow~n procurement for 
.!.upplies or aervicea (except construction or 
AlE). acquired on the baais or an . 
UIU"eltncted competition. •hall not be totally 
·aet·aside for exclusive amall business · 
participation when the contracting officer 
determine•. bated upon a written. 
certification by the incumbent contractor, 
that contractor (1) ia • ditadvantaged 
buainess concem·(aa dermed in paragraph (a) 
above, (2) deiived contract revenue• under 
the existing. contract which represent at least 
oD~third or the contractor' a total revenues 
d~rtved during the performance-period of that 
contract. aod (3) deairea to aubmit an offer in 
raporue to a foUow~n 80licitation. 

(c) U the Contractor meell the criteria in 
paragraph (b) (1) and (Z) of thia clause and 
dealrea to participate i.D a follow~n 
procu.rement. the Contractor agree• that It 
ahal.L withln ten {10) calendar days (or auch 
Jonaer period ai the CoDtracting Officer shall 
aUow after receipt or notice by the 
CoDtrac:tins Officer of a foUow'-on 
requirement- · 

· (l) Certify in writins that it meets the 
criteria in paragraph (b) (1) and (2) above. 
aDd 

(Z) Provide such supporting docwnentation. 
•• the Contracting Officer may require to 
verity the contractor'• status. · 

(FR Doe- 88-28030 Filed 12-7~; 8:45 amj 
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219.502·2-70 Total set-asides for small 
' disadvantaged business concerns. 

(a) Except as pro_vided in paragraph (b), 
the contracting off1cer shall set astde a~ 
acquisition for small disadvantaged b~s•
nesses when there is a reasonable ~xpectauon 
·that-

(1) Offers will be r~ceived from at ~east 
two responsible small d1sadvantaged busmess 
(SOB) concerns who-

(i) Can comply with ~e FAR 52219-14 
limitations on subcontractmg; or 

(ii) In the case of SDB regular dealers, will 
provide the supplies of SOBs (except as pro
vided in Alternate I of the clause at 
252.219-7002, Notice of Small Disadvan
taged Business Set-Aside. 

(2) Award will be made at not more than 
ten percent above fair market price; and 

(3) Scientific and/or technological tal~n.t 
consistent with the demands of the acquiSI
tion will be offered. 

(b) Do not set aside acquisitions for SOBs 
when- · 

(I) The product or service has ~en suc
cessfully acquired as a small busmess set
aside (see F ~R 19.501 (g)); 

(2) The acquisition is for co~structior:t, 
including maintenance and repairs, and as 
under $2 million, or is for dredging under $1 
million; 

{3) The acquisition is. for ar~hitect~n?~
neer services or construction design for mili
tary construction projects, without regard to 
dollar value; 

(4) The acquisition is reserved for the 8(a) 
program; 

(5) The acquisition is processed under 
small purchase procedures; or 

(6) The acquisition is for commissary or 
exchange resale items. 

(c) See 205.207(d) for information on Com
merce Business Daily synopsis. 

( 
· 219.508 Solicitation provisions and 

contract clauses. 

(d) Use the clause at 252.219-7001, Notice 
of Partial Small Business Set-Aside with Pref
erential Consideration for Small Disadvan
taged Business (SDB) Concern~, instead .of 
the clause in FAR 52219-7, Nouce of Parttal 
Small Business Set-Aside. Use the clause with 
its Alternate I when the contracting officer 
determines that there are no small disadvan
taged business manufactu~e~ t~at can meet 
the requirements of the sohcatataon. 

(e) Use the clause at 52.219-14, Limita
tions on Subcontracting, also in small disad
vantaged business set-asides. 

219.508-70 Solicitation provisions and 
contract clauses. . 

Use the clause at 252.219-7002 Notice of 
Small Disadvantaged Business Set-Aside in 
solicitations and contracts for small di~d
vantaged· business set-asides. Use the clause 
with its Alternate I when the contracting 
officer determines that there are no small 
disadvantaged business manufacturers that 
can meet the requirements of the solicitation. 

219.7003 Solicitation provisions and 
contract clauses. 

Use the clause at 252.219-7006, Notice of 
Evaluation Preference for Small Disadvan
taged Business Concerns, in solicitations and 
contracts involving the. evaluation prefer
ence, except those which include the clause · 
at 252.219-7001, Notice of Partial SmaiJ Bus:. 
iness Set-Aside with Preferential Considera
tion for Small Disadvantaged Business 
Concerns. Use the clause with its Alternate I 
when the contracting officer determines that 
there are no small disadvantaged. business 
manufacturers that can meet the require
ments or the solicitation. 
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252.219-7001 Notice of partial small 
business set-aside with preferential 
consideration for small disadvantaged 
business concerns. 

As prescri~d in 219.500(d), use the follow
ing clause: 

NOTICE OF PARTIAL SMALL 
BUSINESS SET-ASIDE WITH 

PREFERENTIAL CONSIDERATION 
FOR SMALL DISADVANTAGED 

BUSINESS CONCERNS (DEC. 1991) 

(a) Definitions. 

Labor surplus area, as used in this clause, 
means a geographical area "identified. by the 
Department of Labor as an area of labor surplus. 

Labor surplus a.re4 concern, as used in this 
clause, means a concern that, together with its 
first tier subcontractors, will perform substan
tially in labor surplus areas. 

Perform substantially in labor surplus areas, ·as 
used in this clause, means that the costs incurred 
under the contract on account of manufacturing, 
production, and performance of services in labor 
surplus areas exceed 50 percent of the contract · 
price. 

Small business concern, as used in this cl~use, 
means a concern, inc1uding its affiliates, that is 
independently owned and operated, not do~inant 
in the field of operation in which it is bidding on 
Government contracts, and qualified as a small 
business under the size standards in this solicita
tion. 

Small disadvantaged business concern, as used 
in this clause, means a small business concern, 
owned and controiJed by individuals who are both 
socially and economically disadvantaged, as 
defined by the Small Business Adminisuation at 
13 CFR part 124, the majority of earnings of 
which directly accrue to such individuals. This 
term also means a small business concern owned 
and controlled by an economically disadvantaged 
Indian tribe or Native Hawaiian organization 
which meets the requirements of 13 CFR 124.112 
or 13 CFR 124.113, respectively. 

(b) General. A portion of this requirement, 
identified elsewhere in this solicitation, has been 
set aside for award to one or more small business 
concerns. After offers for the non-set-aside portion 
have been evaluated, negotiations will be con
ducted for the set-aside portion. 

.( 

(I) Offers on the non-set-aside portion will be 
evaluated and award made in accordance with the 
other provisions of this solicitation. · 

(2) The set-aside portion will be negotiated, in 
accordance with this clause, with small business 
concerns which submitted offers on the non-set
aside portion. 

(c) Award of the set-aside portion. (I) Small 
business offerors on the non-set-aside portion will 
be selected for-negotiation of the set-aside portion 
based on their standing-first in terms of group 
and then in terms of lowest responsive offer on the 
non-set-aside portion. · 

(i) Group I-Smail disadvantaged .business 
concerns which are also labor surplus area con
cerns. 

(ii) Group 2-Small business concerns which 
are also labor surplus area concerns. 

(iii) Group 3-0ther small disadvantaged busi
ness concerns. 

(iv) Group 4-0ther small business concerns. 

(2) The set-aside _port_ion· will be awarded at the 
highest unit price(s) in the contract(s) for the non
set-aside portion, adjusted to reflect transporta
tion and other costs appropriate for the selected 
contractor(s), except~ 

(i) Award of the set-aside portion to a small 
disadvantaged business concern will be at the 
lowerof-

(A) The price offered by the concern on the non-
set-aside portion; or · 

(B) A price that does not exceed the award 
·price on the non-set-aside portion by more than 
ten percent. 

(ii) When award under the set-aside portion is 
to a concern offering a nonqualifying country end 
product and the highest unit price in the con
tract(s) is for a domestic or qualifying country 
end product, the set-aside price will be the higher 
of-

- (A) The highest award price for a nonqualifying 
country end product under the nonset-aside; or 

(B) A price which, when adjusted by the Buy 
American Act evaluation factor, would equal the 
highest unit price in the contract(s). 

(iii) When award under .the set-aside portion is 
to a concern offering a domestic end product and 
the highest unit price in the contract(s) is for a 
nonqualifying country end product -which was 
evaluated using the Buy American Act evaluation 
factor, the set-aside price will be awarded at the 
evaluated price of the non-qualifying country. 

(iv) When award under the set-aside portion is 
to a concern offering a domestic end product and 
the highest. unit price in the contract(s) is for a 
nonqualifying country end product which was 
evaluated without the Buy American Act factor- · 



(A) And award was made to a domestic or 
qualifying country offer at a price lower than the 
high contract price, the set-aside price will be the 
highest unit price in the contract(s). 

(B) And a ward was not made to a domestic or 
qualifying country offer at a price lower than the 
high contract price, the set-aside price will be the 
lower of-

(1) The highest unit price under the con
tract(s) as adjusted by the Buy American Act 
evaluation factor; or 

. (2 ) The lowest offered price for a domestic or 
qualifying country end product which was not 
awarded under the nonset-aside. 

(v). Where the Trade Agreements Act applies to 
the nonset-aside portion, offers of eligible products 
wil1 be treated as if they were qualifying country 
end products. 

(vi) Discount terms used in evaluation of the 
highest non-set-aside award price will apply to the 
set-aside award price. 

(3) If negotiations are not successful for any 
part of the set-aside portion, the set-aside will be 
dissolved for that part and the requirement will 
be resolicited. 

(d) Token offers. ·The Government reserves the 
right to not consider token offers or offers 
designed to secure an unfair advantage over other 
offerors eligible for the set-aside portion. 

(e) Eligibility for preference as a labor surplus 
ar~ concern. Small business or small disadvan
taged business offerors which claim preference for 
the set-aside portion as a labor surplus area con
cern, must list the labor surplus area location(s) of 
offeror or first tier subcontractors, which account 
for more than 50 percent of the contract price .. 

Name of Company: 

Street Address: 

City /County: 

State: 

(f) Agreements. 

(I ) If awarded a con tract as a small disadvan
taged business-labor surplus area concern or as a 
small business-labor surplus area concern, the 
offeror-

(i) \Viii perform the contract, or cause it to be 
performed, substantially in areas classified as 
labor surplus areas. 

(ii) If the contract is in excess of $25,000, will 
submit a report to the Contracting Officer within 
30 davs after award that contains the following 
information-

(A) The dollar amount of the contract. 

( 

(B) Identification of each labor surplus area in 
which contract and subcontract performance is 
taking or will take place. 

(C) The total costs incurred and to be incurred 
under the contract in each of the labor surplus 
areas by the contractor and first tier subcontrac
tors. 

(D) The total dollar amount attributable to 
performance in labor surplus areas. 

(2) A manufacturer or regular dealer, which 
claims preference as a small disadvantaged busi
ness and submits an offer in its own name, agrees 
to furnish in performing this contract only end 
items manufactured or produced by small disad
vantaged business concerns in the United States, 
its territories and possessions, the Commonwealth 
of Puerto Rico, the U.S. Trust Territory of the 
Pacific Islands, or the District of Columbia. 

(End of clause) 

ALTERNATE I <D.EC. 1991) 

As prescribed in 219.508(d), substitute the fol
lowing paragraph (f)(2) for paragraph {f)(2) of the 
basic clause: . 

(f)(2) A regular dealer, which claims preference 
as a small disadvantaged business and submits an 
offer in its own name, agrees to furnish in per
forming this contract only end items manufac
tured or. produced by small business concerns in 
the United States, its territories and possessions, 
the Commonwealth of Puerto Rico, the· U.S. Trust 
Territory of the Pacific Islands, or the District of 
Columbia. · 

252.219-7002 Notice of small 
disadvantaged business let-aside. 

As prescribed in 219.5~70, use the fol-
lowing clause: · · 

NOTICE OF SMALL 
DISADVANTAGED BUSINESS SET

- ASIDE (DEC. 1991) 

(a) Definition. Small disadvantag~ business 
concern, as used in this clause means a small 
~ness concern, owned .and ~trolled hy mdi
~duals who are both socia.IJy ~ economically 
disadvantaged, as dermed by tbe Small Business 
Admini~tration a~ 13 ~R·P~ 124, the majority 
o~ earrungs ~f whach direct.ly .accrue to such indi:
VIduals. nus term also means a smaU business. 
~cern owned and controlled by an economically 
dasadvantaged Indian tribe or Native Hawaiian 
organization which meets the requirements of 13 
CFR 124.112 or 13 CFR 124.113, respectively. 

. (b) General. Off~rs are solicited ooly from small . 
disadvantaged busaness concerns. Offers received 
f ro'!l concerns that are not small disadvantaged 
busmesses are nonresponsive and will be rejected. 



(c) Agreement. A small disadvan~gcd bu~incss 
manufacturer or regular dcalcr,·whach submats an 
offer in its own name, agrees to furnish in per
forming this contract only end items manufac
tured or produced by s_mall disad_vanta~ed 
business concerns in the Unated Stales, ats ternto
ries and possessions, the Com.monwcalth of Puerto 
Rico the U.S. Trust Territory of the Pacific 
Isla~ds, or the District of Columbia. 

(End of clause) 

ALTERNATE I (DEC. 1991) 

As prescribed in 219.5<E-70, substitute the fol
lowing paragraph (c) for paragraph (c) of the 
basic clause: 

(c) Agreement. A small disadvanta«ed business 
regular dealer submitting an offer in its own name 
agrees to furnish in performing this contract only 
end items manufactured or produced by small 
business concerns in the United States, its territo
ries and possessions, the Commonwealth of Pue.r~o 
Rico, the U.S. Trust Territory of the Pac1f1c 
Islands, or the District of Columbia. 

252.219-7006 Notice of evaluation 
preference for small disadvantaged 
business concerns. 

As prescribed in 219.7003; usc the follow
ing clause: 

NOTICE OF·EVALUATION 
PREFERENCE FOR SMALL 

DISADVANTAGED BUSINESS 
CONCERNS (DEC. 1991) 

(a) Definitions. Historically black colleges and 
universities, as used in this clause, means institu· 
tions determined by the Secretary of Education to 
meet the requirements of 34 CFR 6082. 

Afinority institutions, as. used in this clause, 
means institutions meeting the requirements of 
paragraphs (3), (4), and (5) of section 312(b) of 
the Higher Education Act of 1965 (20 U.S.C. 
1058). The term also means any nonprofit 
research institution that was an integral part of a 
historically black college or university before Nov-
ember 14, 1986. · 

Small disadvancaged business concern, as used 
in this clause, means a small business concern, 
owned and controlled by indiyiduals who are both 
socially and economically disadvantaged, as 
defined by the Small Business Administration at 
13 CFR part 124, the majority of earnings of 
which directly accrue to such ~diyiduals. This 
term also means a small business Cc.lncem owned 
and controlled by an economically. disadVantaged 
Indian tribe or Native Hawaiian organization 
which meets the requirements of 13 CFR 124.112 
or 13 CFR 124.113, respectively. 

(b) Evaluation preference. (1) Offers will be 
evaluated by adding a factor of ten percent to the 
price of all offers, except-

(i) Offers from small disadvantaged .business 
concerns, which have not waived the preference; 

(iii) Otherwise succJ1 .... offers of-

(A) Eligible . products under the Trade Agree
ments Act when the dollar threshold for applica
tion of the Act is exceeded; 

(B) Qualifying country end products (as defined 
in the Defense Federal Acquisition Regulation 
Supplement clause at 252225-7001, Buy Ameri
can Act and Balance of Payments P~ogram); and 

(iv) Offers where application of the factor 
would be inconsistent with a Memorandum of 
Understanding or other international agreement 
with a foreign covernment. 

(2) The ten percent factor will be applied on a 
line item by line item basis or to any croup of 
items on which award may be made. Other evalu
ation factors described in the sOlicitation will be 
applied before application of the ten percent fac
tor. The ten percent factor will not be applied if 
using the preference would cause the contract 
award to be made at a price which exceeds the 
fair market price by more than ten percent. 

(c) Waiver of evaluation preference. A small 
disadvantaged business, historically black college 
or university, or minority institution offeror may 
elect to waive the preference, in which case. the 
ten percent factor will be added to its offer for 
evaluation purposes. The agreements in para
graph (d) do not apply to offers which waive the 
preference. 

----Offeror elects to waive the preference 

(d) Agreements. (I) A small.disadvantaged bus
iness concern, historically black college or univer
sity, or minority institution offeror, which did not 
waive the preference, agrees that in performance 
of the contract, in the case of a contract for-

(i) Services, except construction, at least 50 
percent of the cost of perSonnel for contract per
formance will be spent for employees of the con
cern. 

(ii) Supplies, at least 50 percent of the cost of 
manufacturing, excluding the cost of materials, 
will be performed by the concern. 

(iii) General construction, at least 15 percent of 
the cost of the contract, excluding the cost of 
materials, wilJ be performed by employees of the 
concern. 

(iv) Construction by special trade contractors, 
at least 25 percent of the cost of the contract, 
excluding the cost of materials, will be performed 
by employees of the concern. 

(ii) Offers from historically black ~eges and 
universities or minority institutions, which have l""a.t 
not v•aived the preference; ~ 



(2) A small disadvantaged business, historically 
black college or university, or minority institution 
regular dealer submitting an offer in its own name 
agrees to furnish in performing this contract only 
end items manufactured or produced by smaH 
disadvantaged business . concerns, historically 
black colleges or universities, or minority institu
tions in the United. States, its territories and pos
sessions, the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the 
District or Columbia. 

(3) Upon request, a historically black college or 
university or minority institution offeror will pro
vide the Contracting· Officer evidence that it .has 
been determined to be an HBCU or MI by the 
Secretary of Education. 

(End of clause) 

ALTERNATE l(DEC.1991) 

As prescribed in 219.7003, substitute the 
following paragraph (d)(2) for paragraph 
(d)(2) of the basic clause: . . 
(dX..tJ A small dl~dvant.aged business, histori

cally black college or university, or minority'insti
tution regular dealer submitting an offer in its 
own name agrees to furnish in performing this 
contract only end items manufactured or pro
duced by small business concerns, historically 
black colleges or universities, or minority institu
tions in the United States, its territories and pos
sessions, the Commonwealth of Puerto Rico, the · 
U.S. Trust Territory of the Pacific Islands, or the 
District of Columbia. 

( 
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DEFENSE: LOGISTICS AGENCY 
OE~£NSE FUEL SUP?LY CENTER 

CAMERON STATION 

ALEXANDRIA. VIRGINIA 22304-6160 

Honorable Lloyd Bentsen 
United States Senator 
961 Federal Building 
Austin, TX 7~701 

Dear senator BentSen: 

T'nis is in response to your letter of 29 May 1992 to Hr. G. c. 
Flessate, Staff Oirector,-Conqressional Affairs, Defe~e Logistics 
Agency, regarding- the DoD Small Disa~vantaged Business (SI;>B) 
prograi!l as it i_s ·applied in tlle bulk fuels purchases progrmn. 
Your constituent is concerned with the requirement that a company 
participating in the SOB program must have an SOB source_ of 
product. Your inquiry was fon.""arded to the Defense Fuel Supply 
Center (DFSC) for direct response. 

Section ~207 of_ PUblic Law 99-661 (1986) authorizes DoD to pay a 
price premitrm _ to SOBs not exeeedinq 10 percent of the fair market 
price. Under the regulations applicable to the bulk fuels proqram 
of DFSC, the. source of the product must be an SDB manufacturer. 
The reason for this restriction is that the bulk fuels program is 
primarily a manufacturer's proqram; less than one percent of the 
volmne is purchased from dealers. Since the bulk fuels proqrl!lll is 
primarily a manufacturer's proqram, it would be inappropriate to 
pay the premium to SOB dealer~ who did not use SOB manufacturers 
as the source of product. Th.is vou.ld result in qreat1y increased 
premiums, with the benefit not going to SDB manufactUrers, but to 
Slllall business manufacturers acting as subcontractors. This ~
would ciminish the ability of the SOB proqram to develop SOB 
manufacturers. 

The current SDB program in bulk fuels has been very effective in 
assisting SOB refineries in making sales to DoD, while not 
decreasing- the sales tram small business refineries. ~e majority 
of the product involved i.n DFSC's SOB program is Jp-4 jet fuel. 
:rn 1988, prior to the SDB program, 24 percent of the DFSC 

.·.-purchases of JP-4 was from small business refineries, includ.inq 
·- s percent from SOBs. In 1991, 37 percent o~ the purchases was 
frolil Sljlal.l business refineries, including 9 percent from SOBs. 
·Thus, -·both SOBs and SlDall businesses have been able to increase 
their business with DoD since the SOB program was implel!.e.T'lted. 



.... • I ~ ~·/1 7 I 9 ~ 11 : s (I '6'7036177308. COOJ\SEL DFSC-C Ill 013 

OFSC-G . PAGE 2 
Honorable Lloyd Bentsen 

In addition, your constituent is concerned about the responsi
bility of the SOB participants in the bulk fuel programs. The SDB 
program currently bas the participation of·several reliable 
contractors, although there have been a ~ew SOB contractors in 'the 
past that had serious problems. These problems often were a 
result of the difficulties faced by companies, especially Slnall 
companies, trying to enter the refinery business. Some SOB 
companies were unable to become profitable even with . the subsidy 
of the 10 percent evaluation preference. '!'he companies that had 
the most serious problems are no longer operating. DFSC is not 
having any serious problems with current SOB contractors. 

_Your constituent also alleges that participants in the program are 
improperly affiliated with larqe businesses·.· DFSC did challenge 
the SDB status Qf !:;everal companies on various qrounds, including 
their relationships with larqfe businesses. However, the Small 
Business AdJn.inistration, the agency with jurisdiction to rule on 

·these matters, confirmed the SOB status of the companies in all 
but one of these cases. In the one case in 1ihich the company was 
held not to be an SOB, the company restructured in order to meet 
the requirexnents ~or SDB status. DFSC continues to monitor the 
status of a1·1 of its contractors and will make appropriate 
cha~lenges based on any new evidence found. or submitted to DFSC. 

I hope this is responsive to your ~nstituent's concerns. A 
similar response has been provided to Representative To~ DeLay. 

Sincerely, 

MICEAEL o·. IIOOTH 
CAPTAIN, SC, USN 
Acting Deputy Commander 
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§ 124.321 

shall so notify the SBA. apeclf)'lnc the 
reasons for tbe denlal. This Informa
tion shall be made a part of tbe con
tract fUe for tbe requirement. 

(C) AD 8<a) Participant 8elect.ed by 
tbe SBA to perform or DeiOti&te an 
8Ca> contract may request t.be SBA to 
protest tbe PtocuriD& aaencrs estl· 
mate of the fa.lr market price for such 
contract pursuant to puqraph <b> of 
this section. · 

flu.J%1 Joint •eature .,.._.eata. 
(a) PrerequUita /or Jo(at watun 

agreement U approved by tbe AA/ 
MSB&COD or bis/her deslenee. an 
B<a> concern may enter Into a Joint 
venture agreement, as defined In 
1124.100, with another small business 
concern. whether or not an B<a> partic
Ipant, for the purpose of performing a 
specific 8<a> contract. A Joint venture 
agreement is permlssible only when 
the 8Ca> concern 1&cks the necessary 
capacity to perform the contract on Its 
own, and when. the agreement is fair 
. and equitable an(! will be of subst&n
ti&l benefit to the 8<a> concern. 

<b> Size limitation&. Except for cer
tain Program Participants owned and 
controlled by Indian tribes. an 8<a> 
concern entering Into a joint venture 
agreement with another concern is 
considered to be a.ffWated for size pur
poses with the other concern with re
spect to performance of the 8<a> sub
contract. AE, such, the annual receipts 
or employees of the other concern a.re 
included 1n determining the size of the 
selected 8<a> concern. The combined 
annual receipts or employees of the 
concerns entering Into the joint ven
ture must meet the size standa.rd for 
the SIC code industry deslgnated for 
the contract. See Paracra.Ph <h> of this 
section for Joint ventures controlled 
by tribally-owned concerns. 

<c> Contentl 0/ ;oint oenture a,gree
mentl. The following provisions shall 
be Included 1n all Joint venture acree
ments: 

< 1 > A provision settln& forth tbe pur
pose of the Joint venture. 

<2> A provtslon cfesiiD•"nc the par
ties to tbe Joint venture as co-manac· 
era. 

<3> A provision st&tlnc tb&t not less 
than 11 percent of tbe net profits 

13 CFI Q\. I (1·1-92 Eclltlon) 

earned by the Joint venture aball be 
distrlbuted to the B<a> concern.. 

<4> A provtslon provldlnc for tbe es
t&bUsbment and admlnlstration of a 
apecl&l bank account In the Dame of 
the Joint venture. This account ab&J.I 
nqul.re the atenature of all part.lct
pmta to the Joint venture or cleslenees 
for withdrawal purposes. All payments 
due the Joint venture for performanee 
on an B<a> subcontract ab&l1 be depos
Ited In tbe speeia] account from which 
all expenaes Incurred under the aub
contract sb&1l be paid. 

<5> AD Itemized description of all 
~r equipment, facWtles, and other 
resources to be furnished by each par
ticipant to the Joint venture, with a 
det.alled schedule of cost or value of 
each. 

<6> A provtslon specifytna the re. 
sponslbWties of the parties with 
reprd to contract performance, 
source of labor and negotiation of the 
8<a> contract and any subcontracts to 
the Joint venture. 

<d> Other requirement&. Joint ven
ture aereements are subJect to the fol
lowing additiona.l requirements: 

< 1> The Joint venture agreement 
must be approved in advance of eon
tract award by the AA/MSB&COD or 
his/her designee. 

<2> An employee of the 8<a> concern 
must be the designated project manag. 
er responsible for contract perform
ance. 

<3> Accounting and other Mmtnls
trative records relating to the Joint 
venture sb&ll be kept in the office of 
the 8<a> concern, Unless approval to 
keep them elsewhere is gn.nted by the 
Reeional Administrator or hls/her 
designee upon written request. Upon 
completion of the contract performed 
by the Joint venture, the final orictnal 
records shall be retained by the 8<a> 
concern. 

<4> Quarterly financlal statements 
showing cumulative contract receipts 
and expenditures <including salaries of 
the Joint venture's principals> shall be 
aubmltted to SBA not later than 45 
days after each operatinc quarter of 
the joint venture. 

<I> A proJect-end profit and loss 
atatement ab&ll be aubmltted no later 
than 10 d&)'a after completion of the t 
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Small &uslft.ss AdMinistration 

cont.ract.lnelucUna a statement of fiDal 
profit distribution. 

<e> ObligGlion of per/onr&4nce. All 
parties to tbe joint venture must &liD 
such documents as are nee ry to 
obl.tpte themselves to ensure perform
ance of tbe 8<&> contract. 

(f) Per/Onr&4ftCe of 100rt b 1<4) 
ecmum(a). The 8<&) partner<s> to an 
eUatble Joint venture. and not t.be aa· 
crecate of all parties to the Joint ven
ture. must perform the appUcable per- · 
centaaes of wort required by 1124..314.. 

<c> lr&8J)eetiof& oJ record&. Tbe SBA 
aball b&ve the rl&ht to Inspect t.be 
records of the joint venture without 
notice at any time deemed necessary . 

<h> Joint wnturea tDUh ccmcema 
oumed b lndi4n tribel--<1> Eum.9-
lion from me limttatioru. The size 
11m.ltations set forth in paragraph Cb> 
of this section wl1l not be applied to 
joint ventures entered Into by an 8<a> 
concern owned and controlled by an 
economically disadvantaged Indian 
tribe, as defined In 112t.100. if the 
concern: 

<t> Owns and controls 51 percent or 
more of the joint venture; 

<U> Is located on the reservation of 
or land owned by the tribe; 

<W> Performs most of Its activities 
on such reservation or tribally owned 
land; and . 

<tv> Employs members of such tribe· 
for at least 50 percent of Its total 
workforce . 
. (2) Limita.tioJU. A tribally owned 
8<a> concern as a party to a Joint ven
ture may receive the exemption set 
forth 1n paragraph <h> of this section 
on no more than two contracts. 

<3> SuueL This paragra.ph shall 
cease to be effective after September 
30, 1991. 
[54 FR. 34'112. Aua. 21. 1189, u amended at 
55 FR. 33896, Aua. 20, lteO: 65 PR 34903. 
Aua. 2?. tteOl 

I 124.401 Advanee ,.ymenta. 
·<a> GeneraL <1> Advance payments 

are disbursements of cash made by 
SBA to an 8< a> concern prior to the 
completion of performance of a specif
ic 8<a> subcontract and are baaed on 
anticipated performance on t.be part 
of the 8<&> concern unc:ler a particular 
l(a> INbcont.ract.. Adva.Dce PQ'IDents 
are made for the purpoee of &lldst1Dc 

f 124.401 

the 8<a> concern to meet flnanctaJ re
quirements pertinent to the perform
ance of an 8<a> subcontract. Advance 
.-,ments will be considered oDly after 
all other forms of fln&Dcln& b&ve been 
CODSidered by SBA and are determined 
&o be ettber unavailable or una.ccept
able to .u.pport performance of the 
l(a) aubcoDtn.et. 

(2) AclvaDce paJmeDts ID&f be &U· 
thorlzed only for concerns whteb are 
current Procram P&rtlcii)ILQts at tbe 
Ume of the approval of the advance 
PQ'IDeDL A firm which bas craduated 
from or otherwise exited the 8<a> pro
lraDl prior to approval Is lnelilible for 
advance payment&. Where the concern 
will graduate from the S<a> Pl'OIJ'&ID 
durin& the Initial performance period 
<base year>. advance payments may be 
authorized only for that year. and 
may not be authorized for option 
years. 

<3> Advance payments WUl be au
thorized only in connection With sole 
.source 8<a> awards and not in connec
tion wttb competitive 8<a> awards. 

<4> The gross amount of advance 
pf.yments will be determined by SBA 
at the time the request for such pay
ments is approved. The aross amount 
of advance payments must be deter· 
mined by SBA-prior to commencement 
of performance of the contraet, where 
possible. In no event shall the total 
amount of advance payments dis· 
bursed and not repaid exceed 90 per
cent of the outstanding unpa.fd pro
ceeds of the B<a> subcontract to which 
the advance payments relate. The 
value of unexercised options Is not 
considered In determJ.ning the out
standing impald proceeds of the 8<a> 
subcontract. In the case of require
ments and lndeftnlte quantity type 
contracts. advance payments will be 
authorized only when a cuaranteed 
minimum value Is established ln the 
8<a) subcontract, and the amount of 
advance payments approved shall not 
exceed 90 percent of that aua.ranteed 
m.lnlmum. SBA must approve In writ: 
Inc any subseQuent eb&nae In tbe 
11'011 amount of advance payments. 

<5> All advance payments. whether 
disbursed by letter of credlt or other
wise. and &118<a> subcontract proceeds 
ab&ll be deposited Into a Special Bank 
Account est&bUabed ueluslvely for 
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TELEPHONE: (802) 288·8810 
FACSIMILE: (802) 274·1970 

THOMAS M. BARBA 
(202) 429-8127 

STEPIDE &-JOHNS( -~ 
AITORNEYS AT LAW 

1330CONNECTICUT AVENUE, N.W . 
. WASHINGTON, D.C. 20036-1795 

(202) 429-3000 
FACSIMILE: (202) 428·9204 

TELEX: 88-2503 

STEPTOE & JOHNSON INTERNATIONAL 
AFFILIATE IN MOSOOW, RUSSIA 

TELEPHONE: (011-7· 502) 220-2220 

April 6, 1993 

Mrs. Alyce Sullivan 
Defense Acquisition Regulations Council 
Cafritz Building 
1211 South Fern Street 
Room Number c-102 
Washington, DC 22202 

Re: DAR ·case 91-54 

Dear Mrs. Sullivan: 

These supplemental comments are submitted on behalf of 
four small business refiners11 in response to DoD's notice and 
request for comments on DAR Case 91-54 "Defense Federal 
Acquisition Regulation Supplement: Joint Ventures" ("proposed 
Rule" or "Rule") .57 Fed. Reg. 56895 (Dec. 1, 1992) • Three of the 
four small business refiners are members of the American 
Independent Refiners Association. After submission of initial 
comments, our clients obtained and reviewed the comments filed in 
opposition to the proposed regulation by the Defense Fuel Supply 
Center and Barrett Refining Company. 

Although we understand that the DAR Council does not 
ordinarily ent·ertain replies to comments, we submit the following 
supplemental comments on behalf of the above listed companies in 
order to take issue with several misleading comments and 
erroneous statements of fact and law by the DFSC and Barrett. 
Our clients hope that the DAR Council will be able to consider 
this information in evaluating the proposed rule. 

11 The refiners are Berry Petroleum of Kilgore, Texas, 
Calcasieu Refining Company of Lake Charles, Louisiana, Huntway 
Refining Company of Wilmington, California, and Laketon Refining 
Company of Laketon, Indiana. 
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The comments of both the Defense Fuel Supply Center 
("DFSC") and Barrett Refining Company ("Barrett") incorrectly 
suggest that Congress intended that small disadvantaged business 
("SDB") participation in the price preference portion of DoD's 
bulk fuels program be limited to manufacturers and exclude SDB 
regular dealers. See Letter dated January 28, 1993 from Capt. 
L.H. Carpenter to the DAR Council ("DFSC comments") at 2. 
Congress has indicated no such intent. Indeed, Congress has 
instructed the Secretary of Defense to ensure just the opposite -
- broad based participation of all SOBs in the Department's 
Section 1207 program. 

Barrett's comments unabashedly state that DoD's Section 
1207 program is designed to assist "small disadvantaged 
businesses, particularly manufacturers, by creating access to the 
lucrative defense marketplace." The DFSC comments likewise state 
that DSFC views its mission as one "to provide premiums to SOB 
manufacturers who are n·atural participants in the bulk fuels 
market" and that permitting other SDB participation in the bulk 
fuels area, "would actually have a negative impact on the true 
purpose of the SOB program." 

Regrettably, the DFSC misunderstands the clear 
directions of Congress, which require the Section 1207 program be 
one of inclusion of all kinds of SOBs; not one that excludes SOBs 
that the DFSC does not view as "natural participants." Section 
1207 P.L. 99-661 instructs the Secretary of Defense to "maximize 
the number of minority concerns • • . participating in the 
program." 10 u.s.c. § 2301 (note (e) (4)). Nothing in the law 
even suggests that SOB manufacturers should be preferred over SOB 
regular dealers in obtaining price preference awards. 

The proposed regulation would assist DoD in meeting the 
goal set by Congress by allowing a greater number of SOB concerns 
to participate in the DoD program, and would spur greater 
competition by expanding the number of companies competing for 
the government's business. The DFSC's view that it is somehow 
empowered to select those it views as "natural participants" for 
bulk fuels price premiums is at odds with the instructions of 
Congress and should not be perpetuated in the proposed 
regulation. 

Barrett states that the Joint Conference Report 
accompanying the Defense Authorization Act of FY 1993, "directed 
DoD to publish a proposed regulation concerning DoD's version of 
the non-manufacturing rule which DoD had developed (DAR Case No. 
91-055)." Barrett Comments at 3. However, this misstates the 
conference report. The report actually states: 
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the conferees direct the Secretary of Defense 
to issue a proposed regulation for comment on 
the non-manufacturer rule. 

The conferees' clear intent is to. preclude the 
continued use of "temporary deviations" which have served to 
completely block SDB dealer participation in the bulk fuels 
contracting program and which have been implemented without 
notice or opportunity for public comment. 

Barrett's comments mislead in that they suggest SDB 
refiners are at an historical financial disadvantage when 
compared to small business refiners: 

Disadvantaged manufacturers like Barrett 
entered the petroleum refining industry . 
without the benefit of huge profits generated 
during the allocations period (which 
permitted then-existing refineries to 
purchase their facilities and finance their 
own crude oil acquisitions). For such 
disadvantaged petroleum refiners like 
Barrett, the cost of operations, including 
debt servicing and crude oil purchasing, is 
staggering. Much of the SDB price preference 
paid to such SDB manufacturers is used just 
to compensate for this severe financial 
disadvantage. 

Barrett Comments at 5. 

This wording seems to imply that Barrett has a 
financial disadvantage relative to regular small business 
competitors because the latter had accumulated a large amount of 
wealth during the allocations period and is now using that wealth 
to advantage in competing with Barrett. This implication is 
completely false. None of the small business competitors for 
Government contracts in the geographical areas supplied by 
Barrett were owners of the "then-existing refineries" during the 
period of time referred to in Barrett's comments.~' Only one of 
60 small business refineries in operation at that time still has 

~~ Attachment A, excerpted from the March 30, 1991 Oil and Gas 
Journal, lists the 60 small business refineries in the states of 
Florida, Alabama, Mississippi, Louisiana, Arkansas and Texas just 
before the allocations or entitlement period ended. 
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the same ownership it did then, and that refiner does not supply 
bulk fuels to the Government. 

Barrett complains that under the Proposed Rule, "with 
little or no investment, a SOB regular dealer could form a joint 
venture with a non-SOB refiner.A1 The joint venture would then 
be permitted to supply the product of the non-SOB refiner and 
still take advantage of the DoD SOB price premium." However, 
Barrett fails to point out the similarity between this joint 
venture relationship and the relationships between SOB 
manufacturers and those financing their operations. 

Under the DFSC bulk fuels program, a minority 
individual with essentially no refining experience and "little or 
no investment" can be financially sponsored by one or more 
entities which furnish the facilities needed for refining, the 
working capital needed for operations, and assist in other areas 
such as arranging raw material supplies. Under this kind of SOB 
financing arrangement, the lion's share of the subsidies paid by 
u.s. taxpayers does not accrue to the benefit of the SDB.i1 

Barrett also complains that if the Proposed Rule is 
adopted "[W)hat will be left, at best, will be nothing more than 
SOB regular dealers· acting as fronts for non-disadvantaged small 
and large refiners. "~1 However, the Proposed Rule precludes 
SOB dealers from purchasing supplies from large refiners. Also, 
under the proposed program SOB dealers would not be acting as 
fronts for non-disadvantaged small refiners any more than, if as 
much as, SOB manufacturers are acting as fronts for the large 
companies financially sponsoring their operations. It should be 
easier for the SBA and DoD to assure that an adequate share of 
the Government subsidies actually accrue to the SOB if both the 
SOB dealer/small business refiner relationships and the SOB 
manufacturer/financing entity relationships are required to be 
structured in some sort of joint venture relationship which 
requires disclosure of the share of Government subsidy payments 
the minority will be allowed to retain. 

AI ·Barrett comments at 6. 

if Barrett's comments do candidly disclose that "much of the 
SOB price preference paid to such SOB manufacturers is used just 
to compensate for this severe financial disadvantage." 

~~ Barrett Comments at 6. 
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OFSC asserts at page 1 of its comments that "the 
primary damage (under the Proposed Rule] would be to existing SOB 
manufacturers." However, DFSC fails to disclose that there are 
only three SOB manufacturers who were in business and received 
SOB bulk fuels contracts before 1992 who are still in business. 
One of those three, an Alaskan company, has been awarded only a 
deminimus amount of price premium dollars and has not filed 
comments opposing the Proposed Rule. The other two companies' 
operations have been financed by a subsidiary of the same large 
foreign trading company. Together these two companies had 
already received awards containing Government price subsidies of 
over $26 million through October 1992 and each has already 
received additional awards with subsidies in 1993. Each is still 
certifying to the DFSC that it is economically disadvantaged and 
the DFSC continues to accept the statement that these companies 
who already obtained many millions of dollars in annual price 
premiums are "economically disadvantaged.·" 

DFSC is also somehow under the incredible 
misunderstanding that the law requires all SOBs to have a 
11 $250,000 maximum net worth." See DFSC Comments at 1. If there 
were a $250,000 maximum net worth limitation for SOBs, Barrett 
Refining Company, which has already been awarded contracts 
containing over -$18 million in price premiums (Government 
subsidies), certainly would not qualify as a SDB.21 

Regrettably, at the present time, the law provides no clearly 
defined limitation as to the net worth level of the owner of a 
SOB entity who is merely required to certify that he considers 
himself economically disadvantaged. 

Sections (c) through (h) of OFSC's comments deal with 
imagined difficulties associated with administration of a joint 
venture program. Many of these suggestions appear valid provided 
the same requirements are placed on all SOBs whether dealer or 
manufacturer. SOB manufacturers are currently subject to no such 
limitation and their operations do not comply with the proposed 
items. 

Each SOB program should require that the SOB have 
arrangements which will result in the SOB getting and being able 
to retain an appropriate share of the Government subsidy payments 

21 Furthermore, Dun & Bradstreet information indicates the 
principal owner of that corporation is also the-owner of Barrett 
Drilling Company, which is shown to have a net worth of several 
million dollars. 
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and preclude Government subsidies wherein most of the benefits go 
to an entity controlling the financing of the operations. 

Finally, the proposed regulation could serve to permit 
increased competition among refiners; the most efficient refiners 
would survive without continued Government assistance. Those 
operations that cannot survive in a competitive environment 
should not be provided Government assistance in perpetuity. 

We hope that the DAR Council will be able to consider 
this information in making its decision relative to the 
regulation under consideration. 

Sincerely, 

Thomas M. Barba 

cc: Hon. Sam Nunn, Chairman, Senate Armed Services Committee 
Hon. Ron Dellums, Chairman, House Armed Services Committee 



Florida: 

Alabaaa: 

Louisiana: 

ARltAJISAS: 

ATTACHMENT· A 

SMALL BUSIBBSS RBPIBBRIBS EARLY 1981 

(PROM OIL ' GAS JOURBAL -- KARCH 30, 1181) 

Manatee Energy 
(Palmetto) 

Seminole 
(St. Marks) 

Marion (Theodore) 
Mobile Bay 

(Chickasaw) 
Vulcan (Cordova) 
Warrior (Holt) 

Ergon (Vicksburg)* 
Natchez (Natchez) 
Vicksburg 

(Vicksburg) 

Bayou State 
(Hosston) 

Bruin (St. James) 
Calumet 

(Princeton) 
Canal 

(Church Point) 
- Claiborne (Lisbon) 

CPI (Lake Charles) 
Evangeline 

(Jennings) 
Hill 

(Krotz Springs) 
La Jet (St. James) 
Lake Charles 

(Lake Charles) 
Mallard (Gueydon) 
Mt. Airy 

(Mt. Airy) 
Port Petroleum 

(Stonewall) 
Shepherd 

(Nermentau) 
Sooner (Egan) 
Slapco (Mermentau) 
T&S (Jennings) 

Berry (Stevens) 
Cross (Smackover) 

OKLAHOMA: 

Adobe (La Blanche) 
Carbonit (Hearne) 
Clinton Manges 

(Tucker) 
Copano (Ingleside) 
Dorchester 

(Mt. Pleasant) 
Eddy (Houston) 
Erickson (Port Neches) 
Flint (San Antonio) 
Friendswood (Houston) 
Gulf States 

(Corpus Christi) 
Howell (San Antonio) 
Liquid Energy 

(Bridgeport) 
Longview (Longview) 
Pioneer (Nixon) 
Pride (Abilene) 
Saber (Corpus Christi) 
Sentry (Corpus Christi) 
Signmore (Three Rivers) 
South Hampton (Silsbee) 
Texas Armada (Ft. Worth) 
Thriftway (Graham) 
Tipperary (Ingleside) 
Uni (Ingleside) 
Verdette (Brownsville) 
Winston (~t. Worth) 

Allied Material (Stroud) 
Hudson (Cushing) 
OKC (Okmulgee) 
Oklahoma Refining 

(Cyril & Thomas) 
Tonkawa (Arnett) 

* ONLY REFINERY WITH SAME OWNERSHIP 
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PHOENIX, ARIZONA 
emBANK TOWER 

WASHINGTON, D.C. 10038·1785 

TELEPHONE: (802) 288-8810 
FACSIMILE: (802) 274·1970 

THOMAS M. BARBA 
(202)G&-8127 

Mrs. Alyce Sullivan 
Cafritz Building 
1211 South Fern Street -
Room # c-102 
Washington, D.C. 22202 

(1102) 428-3000 
FACSIMILE: (202) 428·8204 

TeLEX: --2103 

January 29, 1993 

Re: DAR Case 91-54 

Dear Mrs. Sullivan:· 

SIEPIOt: & ~ MERNA't'YJNAL 
AFFIUATE IN MOSCOW, RUSSIA 

TELEPHONE: (011·7- 502) 220·2220 

Enclosed please find the comments of Berry Petroleum, 
Calcasieu Refining Co., Huntway Refining Co., and Laketon 
Refining Co. on "Defense Federal Acquisition Regulation 
Supplement: Joint Ventures," 57 Fed. Reg. 56895 (Dec. 1, 1992). 

If you have any questions regarding the enclosed 
comments, please do not hesitate to call me. 

Sincerely, 

~- IY~- B.,(c~ 
GJ:. 

Thomas M. Barba 

Enclosure 



Comments of Berry Petroleum, Calcasieu Refininq co., 
Huntway Refininq Co. and Laketon Refininq Co. on 

"Defense Federal Acquisition Requlation.Supplement: 

Januacy 29, 1993 

DAR case 91-54 

Joint Ventures" 

57 Ped. Req. saats 

Counsel: 

Martin D. Schneiderman 
Thomas M. Barba 
STEPTOE & JOHNSON 
1330 Connecticut Avenue, N.W. 
Washinqton, D.C. 20036 



EXECUTIVE SUMMARY 

These comments are submitted on behalf of four small 

business refinersl1 in response to DoD's notice and request for 

comments on "Defense Federal Acquisition Requlation ·supplement: 

Joint Ventures" ("proposed Rule" or "Rule"), published in the 

Federal Register on December 1, 1992. See 57 fed. Reg. 56895. 

'Three of the four small business refiners.are members of the 

American Independent Refiners Association. 

Each of the identified companies support what they 

understand to be the clear intent of the proposed Rule. The Rule 

broadens the participation in SOB programs by permitting· joint 

ventures between SOB concerns and non-SOB concerns which meet 

certain criteria. The proposed ·Rule provides a way for all SOB 

concerns to benefit from SOB programs, as well as to allow small 

businesses to participate in a limited manner in those same 

programs. Thi~ is consistent with congressional intent to ensure 

full and fair opportunity to all SOBs with regard to government 

business. The proposed Rule also satisfies repeated requests of 

the Congressional leadership in various conference committee 

reports and letters for improved DoD compliance with the goals of 

the Section 1207 program, including broader SDB and small 

business participation. Furthermore, the proposed Rule will 

promote harmony between SOBs, S(a) concerns, and small 

businesses, each of which compete for set-aside awards. 

11 The refiners are Berry Petroleum of Kilgore, Texas, 
Calcasieu Refining Company of Lake Charles, Huntway Refining 
Company of Wilmington, California, and Laketon Refining Company 
of Laketon, Indiana. 
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THE PROPOSED RULE IS CONSISTENT WITH 
CONGRESSIONAL INTENT TO ENSURE BROAD 
PARTICIPATION BY SOBs IN GOVERNMENT BUSIHESS 

When Congress created the Small Disadvantaged Business 

Program in November of 1986 it directed that the p_rogram be as 

inclusive as possible for all types of SOBs. Section 1207 of the 

National Defense Authorization Act of 1987, Pub. L. No. 99-661, 

· 100 Stat. 3816, 3973, instituted a set-aside program for small 

disadvantaged business ("SOBs") and established a qoal of 

awarding five percent of all DoD contract dollars to SOB 

contractors. See 10.0 Stat. at 3973; 10 u.s.c. § 2301 (note (a)) 

(Supp. 1992). 

To meet the minority contracting qoal, Congress 

instructed the Secretary of Defense to use "his utmost authority, 

resourcefulness, and diligence". 100 Stat. at 3973 (note (e))_. 

In addition, Congress specifically authorized the Secretary of 

Defense to "deviate from normal competitive contr:acting 

procedure-s •.. when necessary to facilitate the achievement of 

the 5 percent goal •. " Id. at 3974. ~ Comm.ercial 

Energies, Inc. v. United States, 20 Cl. Ct. 140, 146 (1990) 

("Congress wanted the Secretary of Defense to·use all resources, 

even less than competitive measures, to secure increased minority 

and SBD participation."). Of greater significance, Congress 

instructed DoD to."maximize the number of minority concerns. . . 
participating in the program."). 10 u·.s.c. § 2301 (note(e) (4)). 

Congress has never placed any limits on the type of SOBs allowed 

to participate in the program -- SOB manufacturers and SOB 

dealers are treated the same under the law. Despite these 
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requirements, DoD itself has limited SOB dealer participation in 

various implementinq regulations. 

II. THE PROPOSED RULE'S APPARENT INTENT IS TO TREAT 
SOB JOINT \1ENTURES AND SOB MANUFACTURERS EQUALLY 

The propo_sed Rule, much like. the SDB statute, does not 

limit access to SOB proqram benefits based on the type of the SOB 

involved, and is written in a manner which increases SDB oppor

tunities for companies participatinq in those programs. Based on 

its most straiqhtforward interpretation, the Rule's apparent 

intent is to override any restrictions which differentiate one 

type of SOB from-another when certain joint- ventures are involved 

and at least one of the concerns is an SOB. This conclusion is 

supported by the Rule's terminoloqy and a conference report which 

directed DoD to issue a regulation to broaden participation in 

SOB programs.· See House/Senate Conference Report No. 102966, 

Title VIII, at p. 723 (Oct. ·1, 1992) [Attachment A]. 

Given Congress' intent to maximize participation in SOB 

programs, it is loqical that the proposed Rule purports to treat 

small business manufacturers {which become SOBs when actinq as an 

approved joint venture under the Rule) in the same manner as an 

SDB manufacturer. In such cases, the proposed Rule levels the 

playinq field by eliminatinq the DFARS restrictions on SDB 

regular dealer participationi' when the joint venture criteria 

are satisfied. If this were not the intent of the new proposed 

Rule there would be little if any reason for its promulqation 

because the only siqnificant chanqe from previous regulations 

would be one of permittinq an SDB concern -- rather than a 

11 See 48 C.F.R. §§ 252.219-7001, 252.219-7002. 

~~ 
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disadvantaged individual -- to bold the majority ownership in 

another concern and still meet the requirements for being a SDB 

.regular dealer. 

This straightforward interpretation of the Rule 

provides a mechanism for achieving the objectives contained in 

the May 1992 House Armed Services Committee proposal for the FY~J 

Defense Appropriation Bill. That proposal would have permitted 

greater SDB dealer participation in one of DOD's major 

procurement programs, the bulk fuels program. ~ H.R. 5006, 102 

Cong., 2d Sess. § 802 (May 19, 1992) [Attachment ·B]. 

Specifically, the language in the House committee proposal would 

have permitted a SOB regular dealer to :receive preference awards 

when supplying products manufactured by a small business 

manufacturer. The_proposed House Committee wording was not 

included in the national defense Authorization Act for fiscal 

Year 1993, but the objectives of the· wording were strongly 

supported by the House/Senate conference report which "direct[ed] 

the Secretary to conduct a prompt review of DOD and prime 

contractor efforts to increase subcontract awards to small 

businesses and small disadvantaged businesses and to propose 

additional strategies to increase such awards.") (emphasis 

added). 

Presumably, the proposed Rule is DoD's response to the 

aforementioned congressional directive. The proposed Rule's 

impact, specifically its ability to help DoD achieve Congress' 

goal of awarding five percent of all DoD contract dollars11 , 

11 see ~ ("The conferees are concerned that subcontract 
awards by DOD prime contractors to small business concerns 
(including small disadvantage businesses) declined 5.3 percent in 
fiscal year 1991 compared to the preceding year."). 

c,7 
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will be significantly reduced unless the Rule is interpreted to 

allow all properly constituted joint ventures (those with SDB 

reqular dealers and small business manufacturers) to bid on SDB 

proqrams on the same terms as SOB manufacturers. Tbe Rule's 

expansion of the SOB base by including joint ventures with small 

businesses is also consistent with congressional intent. ~ 

supra House/Senate Conference Report at p. 723 (DoD· directed to 

review efforts to increase awards to SDBs And to other small 

businesses) . !I 

III. WORDING CHANGES PROPOSED 

The proposed __ Rule as written does not fully clarify 

that a joint venture entity is considered to be the equivalent of 

a SOB manufacturer insofar as preference awards are concerned. 

This intent should be clarified by changing the last word in 

paragraph 219.001 from "concerns" to "manufacturers". Without 

that word change it is possible that some entities could 

misinterpret the intent of the requlation, and presume that a 

joint venture SOB concern is actually a SOB reqular dealer 

concern by virtue of the controlling partner being a SOB dealer; 

consequently, under the existing provisions of 252.219-7001 and 

the proposed provisions of 252.219-7002(c)(1), the joint venture 

would have to furnish product manufactured by a SDB manufacturer. 

In our view, this would be a serious misinterpretation of the 

! 1 See also Letter from Les Aspin, Chairman of the Committee on 
Armed Services to Honorable Dick Cheney, Secretary of DoD (April 
10, 1992) (In referring to the 10% price differential as perhaps 
too high and the fact that non-minorities which control SDBs may 
be benefiting from the price preferences, the Chairman stated: 
"Our intent is to ensure that both small and small disadvantaged 
businesses are afforded equal opportunities to compete.") 
(emphasis added) (Attachment C]. 

,~ 
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intent of the regulation. Accordingly, it would be prudent for 

DoD to clarify the language of paragraph 219.001 to avoid any 

such misinterpretation. 

Along the same lines, the wording in the proposed Rule 

would also be improved by changing the language in 252~219-
7002(c) (2) to the following: "A small disadvantaged business 

_joint venture offeror which submits an offer agrees to furnish in 

performing this contract only end items manufactured or produced 

by a small business manufacturer in the United States, its 

territories and possessions, the Commonwealth of Puerto Rico, the 

u.s. Trust Territory of the Pacific Isla~ds, or the District of 

Columbia. Furthermore,. the offeror, upon request by the 

Contracting Officer, agrees to submit a signed SDB joint venture 

agreement, as described in paragraph (a)(2) of this clause." A 

similar change ought .to be made to the language in 252.219-

700l(f) (3). 

IV. OTHER REGULATION CHANGES NEEPEP 

13 C.F.R. § 124.109(e) states: "A concern which is 

owned in whole or in part by another business concern and relies 

on the disadvantaged status of that concern to claim 

disadvantaged status is ineligible for B(a) Program Participation 

and for participation in the Defense Department's Small 

Disadvantaged Business program. • • " This SBA regulation might 

be interpreted to defeat the intent of the proposed Rule, and 

prevent the type of joint ventures contemplated by the proposed 

Rule. This concern could be solved by adding the following 

preface to 13 C.F.R. § 124.109(e): "Except for the case of a 

small disadvantaged business joint venture. " . . . 
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Thank you for considering these comments and please 

feel free to contact the undersigned if there are any questions. 

Respectfully submitted, 

~(\A_~.k . 
Miftiiib: Schneiderman C>r!.J · 
Thomas M. Barba 
Steptoe ' Johnson 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 

'1/J 
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sionals are qualified to perform utilization review and managed 
~ activities, and are licensed and competent in the area of care 
needed by the consumer. · 

Such standards should include a requirement that neither the 
providers nor any reviewing professional or agent have any rman
Cial incentive in the outcc;»me or the prescribed treatment methodol-
ogy followed. . . 

Partial hospitalization wader CHAMPUS. 
The conferees believe it is critical that a wide range· of mental 

health options be available to CHAMPUS beneficiaries, so that 
services can be received in the most appropriate and cost-effective 
setting. 

The conferees believe that partial hospitalization is an impor
tant benefit to bridge the transition from inpatient to outpatient 
care in order to ensure that there is no disruption in the continuity 
of care for beneficiaries. The conferees intend to continue to closely 
monitor the Department of Defense implementation of this pro
gram, including the determination of reasonable reimbursement 
rates. 

TITLE VIll-ACQUISmON POLICY, ACQUISmON 
MANAGEMENT, AND RELATED MATI'ERS 

Li:GISLA TIVE PRoVISIONS 

LEGISLATIVE PROVISIONS ADOPTED 

CodifiCation and amendments to section 1207 (sec. 801) 
The House bill contained a provision (sec. -801) that would 

extend the five percent goal program for the awal"Q of DOD con
tracts and subcontracts to small disadvantaged businesses, histori
cally Black colleges and universities, and minority institutions 
through rLSCal year 2000 (section 1207 of the National Defense Au
thorization Act for Fiscal Year 1987 (Public Law 99-661)). In addi
tion, this provision of law would be codified as section 2323 of title 
10, United States Code. · 

The Senate amendment contained a provision (sec. 814) that 
would extend the program through fiscal year 2000 and require the 
establishment of a process to review claims that the use of SDB set
asides has caused an industry category to bear a disproportionate 
share of the progress toward the goal. 

The Senate recedes with a technical amendment. 
The conferees agree to consolidate all section 1207 -related pro

visions into a single section. The additional codified provisions are: 
{1) section 806 of the National Defense Authorization Act for Fiscal 
Years 1988 and 1989 <Public Law 100-180); and (2) section 832 of 
the National Defense Authorization Act for Fiscal Years 1990 and 
1991 (Public Law 101-189). 

·Provisions relati111 to small businesses and small disa.dva.ntaged 
businesses (sec. 802) 
The House bill contained a provision (sec. 802) that would: (1) 

apply the "non-manufacturer rule" to the program established by 

' ' 

l\· 
.\ 
.r 
j. 

•: 
; ~·~ 



e. owever, . e y lSSuance o e ·at 
quest of the Small Business Administration, _which also intencla ~ 
publish a ~e on tNs su~ject. The conferees direct: the Secretary ot · 
Defense to unmediately ISSUe a proposed regulation for COID.nieat 
on the non-manufacturer rule. 

The conferees are concerned that subcontract awards by DoD 
prime contractors to small business concerns (including small dia
advantaged businesses) declined 5.3 percent in fiscal year 1991 co 
pared to the preceding year. The regulations required by this Pro:i· 
sion are intended to ensure that this decline does not becOme~ 
trend and that the Department and its prime contractors enforce · 
and comply with existing subcontracting plan requirements. 

.The conferees direct the Secretary to conduct a prompt revie. 
of DOD and prim~ contractor effoJ"!S to. increase ~bcontract 
awards to small busmesses and small dlS&dvantaged busmesses ·and 
to propose additional strategies to -increase such awards. The re. 
suits of this review should be reported to the Committees on 
A~ed Services of the Senate and House of Representatives by 
April I, 1993. · . . 

Under current law (section 806 of the National Defense Au
thorization Act of Fiscal Years 1988 ·and 1989 (Public Law 100-
180)), the Secretary is required to make the administration of small 
business subcontracti~g plans .a factor in the evalu~tion of the per
formance of contractmg offic1als. The conferees direct the secre.· 
tary to take the appropriate steps to ensure that this requirement 
iS fully enforced. · · . 

Funding for defense research by historically Black colleges and uni
versities and minority institutions (HBGUIMIJ (sec. 803) 
The Senate amendment contained a provision (sec. 814) that 

would· authorize $15.0 million for the HBCU/MI infrastructure as
sistance program established in section 832 of the National Defense 
Authorization Act for Fiscal Year 1991 <Public Law 101-510). · 

The House bill contained no similar provision. 
The House recedes. 

Small Business Administration certifu:ate of competency program 
(sec. 804) 
The Senate amendment contained a provision (sec. 811) that 

would modify the Small Business Administration <SBA> certificate 
of competency program as it affects the defense acquisition process. 

The House bill contained no similar provision. 
The House recedes with an amendment that would require: (1) 

DOD contract solicitations to advise small businesses of their right 
to request the Small Business Administration to review a contraCt· 

inl officer's detel"l 
tD perfo~ a ~n.tr 
bUSiness m wntm 
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the end of fiscal Y( 
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Ullioo Calendar No. 311 
102DCONGRESS H R 5006 

2D SEssiON e e . 

(Report No. llz-5Z7] 

To authorize appropriations for 6seal year 1993 for military fanetions of 
the Department of Defense, to prescribe military personnel levels for 
fiscal year 1993, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

AP!uL 29, 1992 

Mr. AsPIX (for hitdself &Dd Mr. DI~"SSN) (both by request) iDtroduced the. 
following bill; which was refelTed to the Committee on Armed Semces 

~vlt,lm:=: 
Reported with amendments, committed to the Committee of the. Whole House 

on tha' State of the Union, and ordered to be printed 

[Strike out aB after the eDietiDc .._ aDd m.t dae ,ut pria&ed ia italic) 

[For tat of iDUodueed bill, tee copy of bW u iDtroduced oa April !9, 1992) 

A BIU 
To authorize appropriations tor fiscal year 1993 tor military 

functions of the Department of Defense, to prescribe 

military personnel levels for fiscal year 1993, and for 

other purposes. 

1 Be ·it enacted by th£ Senate and HO'tltSe of Representa-

2 t•ves ofth£ United Statu of America in Congreu ~' 
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1 in lieu thereof "and may not be paid a bonus under this 

2 section unless the skill associated with tM position th£ mem-

3 ber is projected to OCCU'P'JI is a skill in tohich th£ member · 

4 successfully $eroecl whil£ Oft acti~. duty and attained a level ~ 

s of qualification commensurate with th£ member's grade and ~ 
.I 

6 years of senJice. ". 6 

7 TITLE VIII-ACQUISMON POLICY, ACQUI· 7 

8 SITION MANAGEMENT, AND RELATED 8 

9 MATI'ERS 9 

10 Subtitle A-Acquisition Assistance Programs 

11 SEC. 801. CODIFICATIONOF.SBCTION 1R07. 
. 10 

12 (a) CODIFICATION.-(1) CMpter · 137 of title 10, 11 

13 United States Ootk, is amend«j by inserting after section 12 
-

14 2322 a new section 2323 ctm.Si.sting of- 13 

15 (A) a Mading as foUuws: 14 

16 "§ 2323. Contruct goal for min.oritie•"; IS 

17 and 16 

18 (B) a tezt consisting of til£ text of section 1207 17 

19 of til£ National Defense AutlunUation Act for Fiscal 18 

20 Year 1987 (Public Law 99-661), revised- 19 

21 (i) by replacing ''eodt of fisco,l years 1987, 20 

22 1988, 1989, 1990, 1991, 1992, and 1993" in sub-

23 sectitm (a)(1) with "ea,ck of fiscal years 1987 

24 through 2000"; 

•BB 1001 BB 
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(ii) by replacing 11each of fiscal years 1987, 

1988, 1989, 1990, 1991, 1992, and 1993." in 

subsection (h) with 11each of fiscal years 1987 

through 2000. "; and 

(iii) by replacing 110f tit!£ 10, United States 

Cod£,"· in subsection (e) (2) with 110f this titk". 

(2) The tab!£ of sections at tM beginning of sudt chnp

ter is amended by inserting after the item relating to section 

2322 th£ following new item: 

"2323. ConlnJd goal for miftONia. " . 
. . 

(b) CONFORMING REPEAL.-Section 1207 of th£ Na-

tional Defense Authorization Act for Fiscal Year 1987 (Pub

lic Law 99-661; 100 Stat. 3973) is repealed. 

SEC. BOJ. PROVISIONS RBLATING 7'0 SJIALL DIS. 

ADVANTAGED BUSINBSSES AND SIIALL BUSI· 

NBSSES. 

(a) NONMANUFACTURING RULE AND SUBCONTRACTING 

PLAN REQUIREMENTS.-Section 2323 of title 10, United 

State$ Code, as inserted by section 801, is amended--

(1) by redesignating subsection (h) as subsection 

(k); and 

(2) by inserting after subsection (g) tM following 

new subsections: 

"(h) RULE RELATING TO NONMANUI'ACTURERS.-(1) 

An oth£nui.se respcmsibu business ~ th4t is in compli

ance 'With th£ requirements of paragraph (2) sMll not be 

•BB 1001 BB ,, 
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1 denied th£ opportunity to submit and haw consi.dered its 

2 offer for a procurement contract for t'M mpply of a prod~t 

3 to be awarded under tM program provided for by this sec-

4 tion soW,y because such concem is othm- than tM actual 

5 manufacturer or processor of til£ product to be supplied 

6 under th£ contmd. 

7 11(2) To be in compliance with tit£ requirements re-

8 ferred to in paragraph (1), such a business concern shall--

9 11(A) be primarily engaged in th£ wlwksale or 

10 ~tail trade; 

11 "(B) be a small business concern under th£ nu-

12 merical size standard for thJJ Standard Industrial 

13 Classijicatitm Code a.&rigned to tM controot solicita-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

tion on which th£ offer is being made; 

11(0) be a regular ti«Jl£r, lJ3 defined pursuant to 

section 1(a) of the Act of June 30, 1936 (41 U.S.C. 

35(a)) (populnrly referred to as til£ Walsh-Healey 

Act), in til£ produd to be offered til£ Department of 

Defense; and 
11(D) repment tluJt it wiU supply til£ product of 

a domestic small business monujbctum- or processor, 

unless a waiver of such requimMnt is grcnted-

."(i) by tM Secretary of Defense, after re· 

Wwing a detmninatiun by tM contracting oj]i· 

cer that no small business monvfacturer or proc· 

•BB 1001 BB ?f 

1 

2 

3 

4 

s 
6 

7 

8 

'9 

10 

11 

12 

13 

0 14 

15 

"16 

17 

18 

19 ( 

20 1-

21 t 

22 

23 'I 

24a 



145 

1 essor can reasonably be ezpected to offer a prod-

2 ud meeting th£ specifications (including period 

3 for performance) required of an offeror by th£ so-

4 licitation; or 

s "(ii) by th£ Secretary of Defense for a prod-

6 ~t (or cl4ss of products), after dete1mining that 

7 no small business m,anufacturer or processor is 

8 availabl£ to participate in th£ Federal procure-

9 ment mar/ret. 

10 "(i) SUBCONTRACTING PLAN.-TM .Secretary of De-

11 fense shaU prescribe regulations to ensure that potential 

'12 contractors submitting seakd bids or competitive proposals 

13 to the Department of Defense for procurement contracts to 

. 14 be awarded under the program provided for by this section 

15 are. complying with applicable svbcuntracting plan require-

16 ments of section B(d) of the Sm,a,U Business Act (15 U.S. C. 

17 637(d)). 

18 "(j) EVALUATION OF CONTRACTING 0FFICERS.-Th£ 

19 administration by a contracting officer of th£ regulations 
.• 

20 prescribed under subsection (i) sMU be a factor in th£ eval-

. 21 uation of the performance of th.e cxmtrocting ojJicer. ". 

22 (b) ADDITIONAL EVALUATION FACTOR POR 80LICITA· 

23 TIONs.-Section 2305(a) of title 10, United States Code, is 

24 amended by adding at th.e end the foUuwing new paragraph: 
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1 t "(4) With respect to a seakd bid or competitive pro- 1 

I 
., 

2 posal for which the bidder or offeror is required to ftBgotiate . : 
2 

:I •: 
3 or submit a subcontracting plan under section. 8( d) of the 3 

..... 
~ I j 

4 SmaJl Business Act (15 U.S.C. 697(d)), til£ subcontracting : '• . i 4 
r , s plan sMJl be a significant fador in eooluating the bid or s ! 

6 proposal and s1uJJl be included in til£ statement required 6 
7 pursuant to paragraph (2)(A). ". 7 
8 SEC. 803. CLARIFICATION OF CALCULATION OF CONTRACT 8 
9 GOAL. 9 

10 . ·Section 2323 of title 10, United States Cod£, as in-

11 serted by section 801 and a~ by section 802, is fu,rt'Mr 

12 

13 (1) by rede.signating mbsection (k) as subsection 

14. (l); and 

15 (2) by inserting after subsection (j) th£ folJuwing 

16 new nlbsection: 

17 u(k) CALCULATION OF CONTRACT GoAL.-For pur-

18 poses of calcuJ,ating the goal of subsection (a), the total com- 18 
19 bined amount obligated for contracts and subcontracts en- : 19 

ii 
20 tered into with the entities descnOed in subparagraphs (A) j jl. !l 21 through (C) of subsectiun(a)(1) sAall be constnled as being 

: .· 'I 

22 the QJ}gregate of the amounts of-

23 "(1) ·all prime contracts entered into by th£ De-

24 pa~ment of Defense with such entities; and 

•BR SOOI RB 





Bnittlf .tml ~ 
CoM..mll IN lfMI,L tu•.al 

w. ..., .,.., M tOf to-&110 

Ap~i_l I, 1112 

~~• Kcno~able DOnald J, Yoc~ey 
Ul\der S•cz-a:az-r of DefaAae (~itLoa) 
The Penu;or&, Rooa 31-,3·3 
WaahJ.nq~on, C,·C, 20301 

Dear· Mr. YocJcar• 

we a:e writin; tc ~••t your a1a1a~nee 1n 
prin~i~ir.inq ~h• iaauanca ~f 8 eh&nqa ~0 tba Oofan•• PedO~Al 
Acqu!ai~_icn Retula~icn 5\&pplamant {D7ARI) wh~ch woul.d 
b~e~an ~· pa~tic1pation in the oe~·n~'• se~1on 1207 
Pt-oql'am. Iince t~a zoet"latoa-y ohan9e w'11 fo•~•:. eoonoaic: 
~~wth i~• i••uance anould ~ot be ~ed ~ ~h• P:e•Lcent•a 
nqu la 'to:y raora ~o:LWI. , • , 

S,.Cif1cally, w. •~ aakin; that ~u dL~ect that 
action ~· p~8:i~ly taken ~;&:din; a DIAlS ~Lfica~on 
propcaec 1n caae 11•055, wn1c~ woulc pazmit cert&1n 
111111 wainlll conc:a~ns own8d &JUt contrcllecl br eociall)' and 
eccncmie&lly. di·aactvantated 1ftdivLclua1•, nfe:&-z:id to !)y the 
Dtpa~ent aa &mall diaaavantaged ~uaLn••••• (SDia), ~o 
offez the p~uc~ of any amall busin••• conca:n, 1f ~ha SDI 
meets the ecanda=Ga fo: a ~:eoular daaler•. CU:rant1r a 
DF.AAS deviat1on, which expiraa aoon, ~~n• certain 
ptcapectLve s=a con~raceo~• ~= affar p:Oduc:a ~uced by 
ano~h~r. SDB. ror &an? DOC ~~..aftCir eha nu.be~ of S~B 
manufac~w:e:s La vary limited-or non•exLitent. ~her, 1~ 
11 likely that auch an IDa manufa~•~ ~ld sell d1rec~1y 
to the aove:nmant ~-~~ ~k&n ~h~08fh • ~~1a: deale:. 
current DrARs ccvera;e reqUi:ea an individual con~~actLn; 
officer to mata a caae-ov·ca•e d•t•rmina~1on :e;a~in; the 
•v•J.le.U.1l1&)' c~ aft SD8 •upp1J.er. 'l'fta ~lat.a:y c:h&ng• 
recommended ~ CAR C&•• 11·055 would pezii~ ~· Department's 
contractLn9 off1=•~• to ~li on formal dett:minatLons made 
1))' tne Saall 8us1n••• MIU.n at:a~Lon (Sill.). 

the Con~••• haa al~•aay ·~••ed !~elf reQa:d1n; 
thi1 mattar, often rala::ad to •• the •non-manufacturer 
rule•. '1'he II Small au•,n••• Adllin1at:at~on .... chOZ'J.sation 
Aftc1 Aa\81\dmAfttl Ae" of 1110•, Peshli~ T.Av 'D1·5,., l.t\t!ludAtt •~ 
a.~~icn 210 (ftonmaaulact~•~ Rule) exp1Lo1~ dt:.~Lon 
z:eqareinca 'th• IBA'• au.no~ity Sull auain••• ud cap~t.a1 
owno~ahip Deve1cpmaftt. (MIS/COC) PHiJ:~am, .ozoe oo.aOI\ly 
~ter:ed ;o •• the ·SBA Sec~ion l(a) Pro;~aa. tt we• 
axpec~ad ~ha~ a aLmila~ chan;• would ~· ~p1amentad wltn 
:01pect \O DOC'a Se=cLon 1207 P~o~~~ by =-culatLOft. 
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AppU'•ft~ly, a01110 ..,i~hin non'• &CfiU.18if.icn CODUDitY 
want to ex~ena tbe cur~enc DPARS aeviatLcn &ad &.Old 
publilh1nq tAa p:opoaal ref&~inq DOD Lmpl ... n~ticn of th• 
nonmA"\&fAC:~\l~ezo nale. Wo would "~· t.ba-e aa'J.Oft Oft DAa C:a1e 
11•0!5 be c:aa;al•teci ana ue p.ropoaal be pub11ahed feu: ~l1c 
comman: aa eoon 11 po11L~le. P•na1nq ceceLpt and analyaia . 
o~ p~l1c.ccmm.n~a gn ~be pzopoael, action ~o exsene ~~· 
c~=~•nt OrAlS aavie~ion ahculd be •uspenaec. 

. Cepa~tmental representatives f~equ•n:ly express ~n• 
poait~on ac h•arLnqs and in otner faruma thac con;:••• 
an~ula avoid ena~:1~9 leqia1a~ion chat-DOD •iew• •• 
"Ccnq::eaa.icnal ·11\i.CrcmanaqaMnt cf t.he acqui•1t.J.on pz:-ccaas •. 
Rather, •~en deta1la·ahould ~a. left to t~e ~fUl&tcry · 
prcc•••· Tn o~: experience Con;~aaaional a~n qene~a1ly 
conaa &f~•~ nc cthar ttm.ly alta:na~1v. appea:1 available tc 
affac: 'he n•eded chan9• to the procurament -ratem which · • • 
will befto~Lt Qf the ~lie. · 

~ you- ta~ yovz at'tentLon to thia ;aequaat. % know 
you, t~~, want ~= ~p~ove ~h• bu•Ln••• d ... lopaen~ po~encial 
ot DOD'I S•cticn 1207 Pro;ram to~ the max~ number o~ 
lm&1l =~•ina•• concern• owned ana cont~ollad by aoci&lly and 
economioally ~11&dv&n~&q~ 1ndiv1~~ala, 

Sincerely, 
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~~ BY:L~S ENERGY CORPO~~TIO~: 1-28-83 ; 12:08 LAS ~'ERGY CORP-. 

LA8 ENERGY CORPORATION 
l.MeYtew Office P8rk 

· January 29, 1993 

rax No. <703> 697-9845 

1035 South S.moran liveS. 
Suite 1027 - lid;. 12 

Wfnter Park, Florida 32782 

· The Defence Acquiaitlon R••ulatione Council 
ATTN: IMD 30 139, OUSD<A> 
3062 Detens~ Penta•on, 
Waehinston D.C.·20301-3062 

Ri: DAR Case 91•5A .. 
Federal Resiater Notioe oonoernina "Joint Venture" 
Asreementa_oomplyina with SCB requir•~enta. 

To Whom it may oono•rn: 

17036878845;# 2/ 3 

Fla. (..,7) 178-2800 
'-x No. (407) 871-3089 

NJ (201) 84•-1300 
Fax No.· (201) 8'4·9703 
Telt)t a.5577 

Reference ia made to our reapcnee dated December 29, 1992 
<copy &ttaehed) oonveyin& our •upport tor th• aubject "Joint 
Venture" asreements. 

It has reoently been brought to my attention that a 
contradicting SBA rule exiatt in the to~• ot 13 CFR 
124.109Ce> which in etteot etata• in part, that bueine•• 
concerns owned in whole or part by another 11 inelilible tor 
participation in th• Small Oieadvantaged Buaineaa Proaro.m. 

Accordingly, our reterenced re•ponee ia b•in• adjulted to 
incorporote a requeet tor thie rule to be eli•inat~d or 
amended to reoo•nize the leaitiaaoy of "Joint Ventu~••" 
p~opoeed by DAR oa•• 91-S4. 

Sincerely youre, 

LAS/es 
100qb 



LAS ENEAQV CORPORATION 
LakeVIew Offloe Park 

December 29, 1992 

Pax No. (703) 697·9845-

1035 South Samoran Blvd. 
Suitt 1027 • Bid;. 12 

Winter Park, Florida S2?82 

The Defence Aaqui•it1on Resulation• Council 
ATTN: IMD 30 139, OUSDCA> 
3062 Oetenee Pentaaon, 
Washington D.C. 20301•3062 

RB: OAR Caee 91-54 
federal Resieter Notioe concernin• "Joint Venture" 
Agreement• oomplying with SOB requirement•. 

To Whoa it may conoern: 

LAS inergy Cor~o~aticn i• a former Che~iris •raduated in 
September 1992> S.B.A. 8Ca> concern active in the oil 
induatry. LAS Enargy alao eatisfie• the definition of a 
S.D. B. concern, and in foct. .has at tal ned D. 0. D. contracts 
under thie lotter etotua in 19S9/90, until ·o.tenee· Fuel 
Supply Center COFSC> adopted provi•iona unde~ th• 
non-manufacturer rul@, by way of a deviation to the 
resul~tion, to nullify true SDB participation. 

Fla. (~71 678-2800 
'ax No. (407) 87'8-3099 

N-.1 (201 ) 144-1300 
Fu ~o. (201) 144-0703 
Telex 145577 

LAS inersy fully euppo~te the propo•ed rule chana•• 
oontained in tha Federal Resister • ~6895, December 1, 1992, 
but would aleo like to u•e thie cpportuni~y to appeal ·tQ the 
OAR Council and O.O.D. to repeal the exiet.in• D.O.O/D.F.S.C 
devistion• that would inhibit the ••tabli•hment ot •upply 
relationehipe with emall bueineeeee and/or joint v•nture•, 
in the format beins proposed, tor S.D.B'a who aay have 
aspiration• to participate in the D.P.S.C - Bulk Puele 
Pro1ram. · 

Many thenkA to~ providina me the opportunity to eubmit 
coa~ente ~n the propo•ed ohanaee. 

Sincerely 

Leo A. Sullivan 
President 

LI\Sies 
100Q 
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January 29, 1993 

BY TELECOPIER 

Defense Acquisition Requlations council 
ATTN: IMO 30139, OUSD(A) 
3062 Defense Penta;on 
Washington, D.c. 20301-3062 

Dear Sirs: 

Re: CAR Case 91-54: Proposed Amenc!mant to 
oetense FAR supplement Parts 219 ana 252 -
Joint ventures 

on behalf of Pride Refining, Inc. ("Pride"), a small 
business re·f iner, we hereby •ubmi t these comments to the 
proposed rule concerning joint ventures involving •mall 
disadvant~qed business concerns ("SOBs") and. 
nonaisadvanta;ed small concerns. Pride •upports the 
proposal aubjeet to clarification as sat·forth herein. 

In enacting the SOB program, Conqreas directed the 
Defense· Department to "maximize the number of minority •mall 
business concerns ••• participating in the program." 
Section 1207(e) (4) of the National Defense Authorization Act 
of 1987., Congress alao directed the Defenae Department to 
minimize the impact of the proqram on non-SOB •mall ~usineas 
concerns. Section 806(b) (7) of the National Defense 
Authorization Act of 1988. The proposed rule aeeka to 
comply with these congressional mandates by allowing SDB• to 
obtain contracts usinq the SDB price advantage in joint 
venture• but only if the participant in the joint venture is 
a small buainess. 

we can conceive or pos•ible joint venture• tor non-SDB 
small refiner• like ourselves which may occur under the 
proposed rule, inclu4ing combinations with SDB refiner• and 
SOB aealers. The proposed rule, however, i• unclear as to 
how a joint venture involving an SOB dealer would be 
classified. The appropriate approach would be to con•ider 
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such a joint venture as a manufacturer, ao that SOB dealers, 
which are more numerous than SDB ratinera, can have a full 
opportunity to participate in the SDB prOCJram·. Thi• would 
expand the number of SOB companies that can benefit from the 
pro;ram and also anabla the DOD to meet or exceed its 5 
percent SOB participation goal. We •tron;ly recommend this 
clarification of the proposed rule. 

ae•pe~tfully submitted, 

(d~P~4 
counsel fbr 
Pricia Refining, Inc. 



~ongrtl' of tbt •nfttb 6tatts 
llu1Jfngton, •.c. 20515 

January 29, 1993 

HAND DELIVERED 

Mrs. Alyce Sullivan 
The Defense AcqUisition Regulations Council 
·Attn: IMD 3D139 
OUSD(A) 
3062 Defense Pentagon 
Washington D.C. 20301-3062 

Re: DAR Case 91-54 

Dear Mrs. Sullivan: 

The following are our comments regarding the proposed rule 
issued by your office on December 1,_ 19~2. regarding small 
disadvantaged business (SOB) joint ventures to provide fuel under 
the Department of Defense (DoD) Section 1207 Bulk Fuel ·Program. 

We support the efforts to encourage SDB participation in the 
bulk fuel program and we urge you to comple~e the rulemaking as 
soon as possible. 

To meet DoDis goal to award 5% of its contract dollars to 
SDB concerns, DoD offers evaluation preferences to· SDB concerns 
in competitive procurements. In general, where an SDB concern is 
a "regular dealer" (not a manufacturer) it may offer the product 
of a small business manufacturer and still receive the evaluation 
preference. This practice should be continued and applied 
uniformly to all procurements involving SDB concerns and SDB 
joint ventures. 

However, the Defense Fuel Supply Center (DFSC) currently 
conducts its Bulk Fuel Supply Program under a Class Deviation to 
the DFARS (DAR case 92-919-01). Onder this Deviation, DFSC 
denies the DoD evaluation preference to any SDB concern which 
-offers petroleum products manufactured by a small -- as opposed 
to small and dis~dvantaged -- business concern. This deviation 
is not mentioned in the current rulemaking. It should be 
specifically referenced and terminated as part of the Final Rule. 
In addition, the Final Rule should state that a SDB joint venture 
may furnish end items manufactured and produced by the small 
business entity within the joint venture. 



Mrs. Alyce Sullivan 
January 29, 1993 
PAGE 2 

The new DFARS definition of SDB concerns, including joint 
ventures, includes all "Indian tribes." While we understand you 
intend to include Alaska Natives and Alaska Native Corporations 
under this category, in order to e_liminate any confusion the 
current language "Indian tribes" should be modified to comply 
with the Small Busine~s Administration regulations which read: 
-"Indian tribes, including Alaska Native Corporations" (See 13 
C.F.R. § 124.112). 

With the changes -noted above, we believe the Section 1207 
Program will be ~plemented as intended. ~he full participation 
of SDB joint ventures as SDB concerns, including the evaluation 
preference, will ensure that real strides are made in assisting_ 
these firms and that, to the extent practicable, DoD maximizes 
the number of SDB concerns participating in the Program. We urge 
you to promulgate the Final Rule within 30 days. 

Frank H. Murkowski 
UNITED STATES SENATOR 

Sincerely~~ · 
....;:::, < =:l 

ed Stevens _ 
UNITED STATES SENATOR 

KA 
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NAVAJO 
NATION 

IIET& .. BON ZAH 
~,_DIDRNT 

MARSHALL PLUMMER 
YICI! "'!IIDIINT 

February 01, 1993 

Defense Acquisition Regulations Council 
ATTN: IM03Dl39.0USD(A) 
3062 Defense Pentagon 
Washington. D.C. 20301·3062 

RE: DAR case 91·54 CommeDts of the Navajo 
Federal Atquisltiun Replations Supplement: 
Fed. Rea. 56895 

Nation on "De tense 
Joint Ventures" 57 

The proposed amendments 48 C.P.R. Pam 219 and 252 have been brought to the attention 
of the Navajo .Nation. The Navajo Nation is in the process of studying the possibility of 
pnrticipation in the Bulk Fuels Program either through acquisition of a rennery ur through 
establishment of a dealership. Therefore, the Navajo Nation is particularly interested iD this rule 
making. Since the rule making has just come to our attention and because of the shon time period 
for responding, we are not prepared to respond in detail to the regulations, but we are able to 
subtuillhe following summary comments. 

The Navajo Nation supports the intent-of this rule to broaden participation in the Small 
Disadvantaged Busine~s (SDB) progyams by permitting joint ventures between SDB dealer 
concerns and non·SDB manufacturer concerns. This would. we understand. authorize a SDB 
concern to participate in the program as a dealer so long as the~ is a joint venture between the SOB 
dea1er concern and a non-SDB manufacturer concern. The Navajo Nation supports the principles · 
of preferential treatment for SDB concerns and submitc; that SOB dealer concerns should be able to 
receive the same preferential treatment 1s SOB concerns who are manufacturers. The Navajo 
Nation would prefer that equal treatment be afforded for all SDB concerns whether they are a 
dealer or a manufacturer and that the.SDB concerns have preference over the non-SDB concerns. 
We also see no reason why a SOB concern which b a dealer would be required to joint venture 
with only a small business concern. The Navajo Nation fmilly believes that it should be able to 
participate in the program as a SOB dealer concern while having a joint venture with a major 
manufacturer. The Navajo Nation also r1rm1r believe~ that all SDB concerns should have 
prefeTence over non-SDB concerns. whether participating u a dealer or a manufacturer. 

. We are pleased to submit these ~ummary comments on behalf of the Navajo Nation. Please 
contact me if you need any additional infamation or clarltication. 

Sincerely. 

Rodger 1. Boyd, Executive Director 
Divbion of Economic Development 

DIVISION OF ECONOMIC DEVELOPMRNT 
POST OFFICE BOX 663 • WINDOW ROCK. NAVA.JO NATION (AIUZONA) .. aU~ • (1108) 871•6M& • MX; (60a) a71•7Ul 



DEFENSE LOGISTICS AGENCY 
DEF'!NII f'UEL SUPPLY CENTIR 

CAMERON STATION 
AL.EXANDRlA, VIRGINIA uao.-45\80 

SUBJ!C'r: DFDS: Joift' Ventu!'tl 

tO: D.efen•• Acquisition leJulatioft Council 
!TTM: IYO 3Dl3Q, OUSD(A) 
30~2 Defense Pentacon 
lalhin&ton, DC 20301-3082 

1. FEB 1993 

1. l~fePenct Fede!'&l legistef Vol~ !1, lo. 231, dated 1 Dee 0~. subjeet aa 
above. The tollowing coue:nta &Pe aubmitted oonc:er-nin• th• p!'Of>Oitci eh&nges 
to the ~FW, 1.!., the a.~ndin• o! p~1'ti 2lQ ~11d 2!2 to inaoJ'pora.te DoD 
policy on eli&ibility ot Joint ventu~•• includin• aaall dil&dvanta,td 
buaineaaea to~ aa.ll diladv~nta&td bu.ineaa evalu&tion and &waJ'd p!'efePencea. 
T~' tollowinf apeei~ies a~e·_p,ov1ded: 

a. The ~~opoaed joint ventuPt Pule could have a aignitio&nt impact on the 
bulk fuels p~o~~~m. Aa you know, DFSC cur~•~tly haa a FA! devia.t1on ~~·DFAlS 
clause 2~2.21Q-?OOO. The deviation a~plita only to the bulk fuela p?OgPam ana 
t'equ1-rea: &.n SD! oftt!'O!' to eithe!' aanufa.etu!'t pl'odu~t oP obtAin produet ll'o~t 
a.n SDB man~!Aetu~er in o1'4e~ to quAlity tel' a pt'eaium (up to 10 pe!'oent). The 
p~pose of the devl&t1on ie to provide pl'eml~m. to ~~~ aanuf&at~~•r• who a~e 
natural ~~l't1eipante in the bulk tuela =a~ktt, and tbua avoid o~e&ting 
incentiv•• fo~ unnatu~al participa.nta 1n the bulk tuell a&l'ket to o11er on 
Gove~nment aont~&eta aolely du~ to pre~ium!. In the l~lt tour r•al'a the Small 
Bu.1neaa refine~• and aome SOB feaular deAler• have initiated intenae lobby 
etfo~tl to ~han'e the ~Ultl &nd 1tatute1 Pti&~din& the Snl p~O-~&m. !hei~ 
go&l 11 to allow fe&ular detl•Ps 1n the bulk pPo&~aa to obtain p~oduat t~cm a 
amall bua1ne11 pefine!' and qualify fop a premiu.. the p~i~P~ banefio1aPy ot 
au~h a change .ould be the Cnond1aadva~iajed) aaall buaineaa PefinePy. !he 
p~im&P~ t~&t would be to ax11t1n• SDB ~utaoture!'l. !o date, the1e 
1n1t1ativea h~ve ~ot ~etn •~eea•t~l. !ht pPopoaed ~Yl• ~••&~ding Jo1nt 
ventuPea ooul4 taeilit&tt fopmation of Joint ventuPtl bet .. •~ SDB dt~lePa and 
lm&ll bUSiftlll ~tfineP1tl to the detP1aent ot elt&bl11htd SDB .anulactUPtPI 
Wbo have atfu&gltd tc aoqui'e tA~ilitlea. equitV oapital, ~•king eapital, And 
ptoduct ma~keta. Althouah tbe p~opoaed Pule appe&PI \o be reatPictivt, •iven 
the 1nten1t past etfol't of the 1aall refin1n& ao-=mit)', we btlitve the 
pola1b1l1ty exiata to fops joint ventuftl with SDB dt&ltrl, which eould 
fte&atively impaet e1tabliahed SDI .anuf&et~•••· 

b. It appears that thil p~opostd rule would actually have a nt&ative 
iiSI)&ct on tht ti'Ut J)UPpoae ot the SDB pl'o&Pa• a.n4 tbe int.tftt ot ConjPeaa (P.L. 
;;.~al). which il the develop .. nt of ainofity buain•••es. !he IDB cAnftot ~e 
expteted to eomply with eonfl1~t1ng Ptqu1~•~ntl of both the Joint venture &nd 
the de11nitio~ of an economically 41aadvania••d buai~••• C•2!0,000 aa~iaum net 
worth). 

'II 
ss:st e::s, 83.:1 



DPSC•PPR tAG! 2 
IUIJBCT t DrAttS; .Joint ventu~•s 

·c. The Paderal Re;i1ter •tat•• ~hat the propo•ed ~ule parallel• the 
ex1atin; SBA policy on 8(a) joint venture• aet forth at 13 CPR 124.~21, 
ucloaed, but in actuality aany of t.ha key •1-ntl of t.ha IBA policy &l"e 
ai11in;z 

( 1) t.rhe pJ:Opoaed. rule •tate a that the pgrpoee of the joint vel'lture -ia 
aLmply ~o perform a apecitic contract, no wr1tt.an a;r .... nt i• l"e~irad unle1s 
reque•ted. An 8(a) joint venture muat have a pra~l"oved, apecif~c purpoae, . 

· which i• eat fo~tb il'l the required, written ~oint venture agreement. the rule 
lhould include thi• provilion. 

(2) The p~opoae4 rule doe• not require a provi1ion p~ovidin; for the 
establishment of a •peeial bank account in the name of the joint ventura, 
which, in the 8(a) joint venture, is uaed fer payinq the co-~anaqere an~ all 
expenses incurred ~n4er the joint ventura contract. 

. (3) 'l'he propoled rule c!pae net requi~e approval by anyone in advance 
of contract awar~. f!'he OS'tl Ssull lusinese Office ahould be required to 
coordinate with the SBA to determine whc will approve the agreement prior to 
award (~oo or SBA), The SBA joint venture offeror •hould be required to 
IU~it a copy of the approved agreement with itt offer. 

.-···· 
(4) The prcpote4 rule does not require the desi;nation of a project 

N.na;er from the SOB f irm7 it a .imply eta tel that the managtMUnt and daily 
buainees operation• will be controlled by the SDB. 

(5) The prcpoaed rule ·does not require the quarterly •ubmiasion to 
the SBA of financial 1tateme~t• ahowin; cumulative contract reeeipta and 
expenditures (including ealariea of the joint ventur•'•· principal•)· 

(6) The propo1ed rule doe• not require •ubmillion of a project-end 
profit and loee atatement at oontract completion, inclu4in; a atatement of 
final profit diltribution. 

(7) There ie no propoaed Obli;ation of Performance required under ~he 
propoeed rule. 

(8) lnclu•ion of the S(a) joint vent~~• procedure• that have been 
omitted from the p:'opo••d SDB joint ventua:"e rule p~ovicSaa for a a\leh be~ter 
define~ joint venture that hal been subjected to t.he •cr~tiny of the SIA. or 
OSD 8m&ll ~uain••• office. The propoaad rule doe• no~ etate ~ha~ t.he IBA 
•hall have the right to in•peet the reco~d• of the 'oint venture (without 
notice at any t~ deemed necea•ary). ~he ~a4y availability of accountin; 
reeor~•, ad=iniatrativa recordl, quarterly financial document•, and bank 
recorda to not only the IBA but al•o to the contractin; officer would •••iet 
h~/her in the difficult contract adminatration effort aeeociatad with the 
venture. 

Ls.:st e:s, 1 83=1 
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SUJJEC!: DFARS; Joiftt Ventuf•a 

·c;) 'h• propoaed Pule ahould cl•~~l~ Pequire at ltAJt 81 pePeent of 
Ut vent. w-as • net p1'of1 t• to a.eei'UI to t,he aooiall., a.ncl •eoftoaioallf 
d1a&4vantagtd individual•. 

d. Colt aacoUftting·ift a Joint ventuPt eould bt v•~' difficult aad ·subJect 
to· abuat 11noe Pef1neP1tl pPoduet a P&nge of ppodu~t• an4 OftlJ·pa~t of tba1~ 
pPoduete aan b• ·uted to aat1atJ ailit~P, Ptqui~ementa .. It. 1a dift1~ult to 

·alloo&te aoat1 to any o~e p&l't.iaul&P pPocho~at; t.JlepafoPt, pPiaaa aPt ba.1acl 011 

a&Pktt ~Piee1, not coata. 

e. 'l'be appeals pro~e•s ia not cleaP. !here 11 no appeal• p1'oceaa 
lpec1f1•d 1f the oontPa~t1n• offietP dtoidaa the Joint venture dote not ... t 
~he aPittr1&. It ia not ~lea~ wbtthe!' thia conetitutel & pPoteat COft~ePning 
the SDB ~epreaent&t1on o~ a Peaponaibility 111ue. Iftaluding all ot tbe 8(&) 

.Joint ventu~e f~qu1rtmenta in the ~~1• eould 'etolve thia p~oblem, p~ovided 
DoD ~nd the SiA del1ne•te all the relpona1b1l1t1ea. 

f. If ·t.he!'e &!'e guic!eline~ eatablisbec! by the SBA f·o~ Gove!'nMnt 
cont~A~ting otfioea tc ·foliow, the adainilt1'at1on of this p~og~~ may tall 
onto these Gove?nmtnt o1ticea. If 10, it app•a~s that the •dminilt~ation of A 
p~oa~a= of tbia magnitude will requi~• Additional tl'&1nec! ac!eln1JtPato~a . 

.... · 
a. le•·ponte timea ·from the ·SBA &l'e alow. If the SBA intend• to 

p~eapp~ove small buainta!/amall diaAdvanta&Rd but1neas joint ventu~ea, this 
&nd any othtfl Add1.tiona·l ~e!pOnlibilitits and !'tquirtJDafltl Will fU!'the~ &ft•et 
awa~d and administration ti .. s, and coyld ftqu11't aor~eapond1n• ah~&•a in ou~ 
dirtet1vea &nc! t'egul&tiona. We believe theae changea aould cau•e & aajol" 
m&npowe~ impact o~ th1a Center. 

h. If audita •~• Pequil"td to enfo1'oe t.be provition tha.t the a&joPity of 
the joint vtntu!'t'a aa~n1n&s aoe~u~ to the Jooially a~d econom1~6lly 
diaadvanta-ed individual• in the SDB ~on~e~n, the Peaponaibility fop •uch 
audita will fu~the~ encumbe~ &n~ Govern .. ~t agency aaaitfted thia 
!'eaponaibility. 

2. Point of contact at tb• Defenat ruel Supply Centt~ 11 ChePi loh.an, 
('03) 2'J•·!!OO. 

1 lnQl 
~.L }, 7LJt~G._ 

I L. H. e"'lll'l'ER 
Captain, se, USI 
D1?e~toP, Coftt!'&~tin& 

ud Pl'oduotion 
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I 124.321 

shall so notUy the SBA. SPedfJinc Ule 
•rt-asoos fOI' the deniaL Tbla IDfOI'ID&
Uon shall be_ made a part ol the eon
tract file for the recaukemeDL 

Cc) An 8(a) ParttdpaM selected by 
the SDA to a~edona 01" nep&lat.e u 
8(aJ cm~tract mar KQuest tbe 884 to 
prut~"t the -~ aaeacr-a au
mate of the lair ~DUke& pdee 1111' .ueb 
contrad. PUililWi& 10 parapapb Cb) of 
tbl» sectloa. 

IS CR 0..1 (1,. 1-92 Edllloa) 

. earned bJ Uae joiDt went.u.re . ._.. ~ 
dlstrlblll.ed lo the 8(a) eoueem. 

,., A provWon proddiDe for the es· 
b.bll.o;bmenl. and adlaiDisl.raUoll ol a 
&pedal bat* accoun' ID lhe name of 
the JoiDt venture. Tills &CC'.GUD' shall 
reqialnt &be s~gna&ure of all parUcJ. 
»aDta to tbe Mnt ~ 01' destaDt:es 
101" wtuidrawal purpoaea. AD ~JIIlenu 
due tbo jp~n& veadure lor perf~ 
DD Ul 8(a) 8llbeou\nd. &hall t.·~ 
lted In Ute special aceouDt. troaa wblr:b 

112&.321 .lela& wena.e ..,.e.elda. all ~n5U locurred u1tdel' Ule Mab-
~~· -..,.,. eoDI.Iaet aball be paid. 

t&> h~reqMUUa /Or ,__ . Ci) Ail ~ description of all 
og~emeaL U approftd b~ tbe AA/ 
MSIW&COD ·or bls/ba dalcnee an ma.fOl" eQUipment. ladiiUa. and o&hel' 
8(a) ftmeem 1D&7 eater ID&o a joma. J'aOW'eea &o be tumlabed b' ea.eh JIU'· 
,-enture aareemen&. u deftaed to Udpant,. lo the Jola& ven&we. with a 
t 12t.l00. with IIIIOtber ....u busfnea deteQed Kbedule al CCt4 or value o! 
c:oncen-. whe&her or noi anl(a) .....U. eadl. . ~ 
ipant. lor &be P\U"PPM of perfonalna a Cl) A prOYlstoa . spedf~bc the re. 
~pec,fle 8(&) cxmlracL A jolot YeD&un spoo&lbi1Wee ol the parties wltb 
aarHmePt ta penallalble _ _., wbm l'eprd to conl.nld. . perfolliUUlCe. 
tlli:.. JKat c:oncrrn l•Gk• J.bC Qerewar• ...UJCe of labiW and neco~ll of l.be 
napac:it lo ~~form tbe It• IC&) cootraet and~ MJbc:Onlrada to 
ow n ell& k fa l.he JotnL venblr't!. 
·and ~ e (dl OUaer F4".tzldremaeta. .Joinl. wen-

bencOL tp the 1<•• COJMiUI.!J &ore aarcemerl&a are 5UbJect. to the fU). 
·-rl)) Size H••tatioaa. lhleep& 101' cer· lowluc addWonal reqllkements: 
tain Proaram Pai'Uclpanl.s OWDeCI aDCI Cl) Tbe JolnL Vt:flt'ltre aea-eement 
c-ontrolled by Jndta&l trlba. .. 8(&) IDU5L be approved ID advance of con
cooeen' enterina ID&o a Jolhi Yenlu. tnet award by tbe AA/MSB&COD or 
aareem~nt wiUl anol.her CGOCei'D Ia bla/ba' deailcnee. 
l"On&idtrN to be afmlaled fw .tze pur. (2) All eJnplolft!e of the Ita) eo11cem 
~s •·ilh tbe olber cancerD wltb re- anus&. be •~ dc:slanalecl swoJeet.. manaa
a.pt.-ct. to performance ol the Ita) sub- u nspooalble for ~ pedcum
t:out r~L As aud\. the annual receipt& aoee. 
.01 ~·u•piOJ"ft'~ of the other conce~n are (3) Aa:ountmg and ot.bp' ad.naklls~ · 
blcluded_ln dete~ &.he aille of tbe kaUve r-ecords relatlna· to 1.be Jokll 
5elet:te4 8( &) coocem. Tbe combined - ftDture &ball be kept In lho office of 
annual re::celpta or emplonea ol the the 8(a) eGneenl. unless appcoval to 
concen~ ente.rtnc Into &be Joint, wen- keep &hem el&ewhcre Ia 811Ul&ed by lhe 
ture must meet. tbe .tie a&aDdard for RQ~onal Admlnb1rator 01' bls/ber 
the SIC code Industry desl..-ted for ·designee upon wriUcn requcBL Upun 
tbe oontrac:t. Su paracraa>b Ua) Dl this t:ompleUon of Ute coaat.nw:t performed 
section for Joint \-enlurea c:oa&rolled by t.he joint venwre. tho fb1al orlcbw 
by tribal))· -owned concerns. . reawds ~hall be J'elalned by the 8(a) 

U~) C'oulerda o/ icdrd vcRture ag1f!c- concern. 
mt>nts. The fullowtnc provisions &haU · (4) Quarh~dy flnancll4l stalemen~ 
be included to all joint veaaban; a&f'ee· &howlnc cmnulat.lve contract receipts 
mt•uls: · and CXIM!Ildltun~s <Including satarlcs uf 

( 1) A provision settlog forLb Lhe pur. U1e Jo•nt wcnt.oces principals) sbaU be 
pG:ie of the Jolnt venture. wbmittcd to SDA not later t hun 45 

c 2) A provision desicriat.tng the par. dayS after eacb open~Unc quara.er of 
tit:& to the JolD& venture aa C&lll&llac· &be julnt v~uture. 
rn. (5) A J)rojccL-cnd pruUt and loss 

13) A provislon·~at.ma that. noL leli.S .stalemcut. mal) be submitted DO later 
than 51 percen' ot the ~t protlla tlwa 10 daya alter completion ol Uae 

488 
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s..ll.,!.snld I lrtra,tlw 

contrac:t. lllcbldlq a It at elM"& of Ona1 
IJI'G(a dlstrlhuUcm. 

(e) Olllf,..Uoa ol ~ter/o....-e. AU 
parttts to l.be Joint -......-e must . .._. . 
such doclllnents P are ne« rn'Y lO · 
ubltlate lba•scl•ea t.o enaure ~· 
.nee of lbe 8(a) COD1nd.. 

. en Per/OfJaGa~ Q/ 1&JOtt .. ICGI 
~acenlt•). nw 8(&) par\DerCa) .... 
elt&&ble joint Yeui.Ure. uul DOt &he _. 
sr~e of ... a-rUes to tbe )oald ..... 
lure. mU&t. perlora Ule • ..,...,... pcr-
tJeDtaers of wGI'k requlnd a., I lH-314. 

ca• lnQICdCoa ol m:o.-. The 8BA 
abal1 bave tbe t1P& to lnlped &be 
records of lbe )olnl. weadlln ·.....,. 
aoUoo ld any ttuw deemed._. .-.ry. 

Cb) Jotat wafllld lOla COIICC,.. 
owae.l ,., lnd~Ga friba-tU kelaJJ
dOa Jroa size Hlldfaliona. Tbe ~~ae· 
UmHaUoM 54!1. forlb ID panarapb Cb) 
ol this aecUon wUl oot. be applkd to 
Joint ventura entered tnt.o bN aa lka) 
concern owned and eont.roDed by ao 
eeollOIPkaliY disnd\.~ed Jodlan 
tribe. u clefiDed· tD IIM.liO. d ·&be 
c:onc~m: 

I 
the l(a) eo~v:era to meet fina 
~ prdlne'Dl to the 1 
anee 01 ao ~· aubconlracL 
pQJDeDia will be aa.Wdered ~ 
au other fo~& of (h\anclnc b. 
~ bJ SBA aod are drt 
to be ebbtr uoaW&Uable·or ·u 
able ta aupport. pnforma.nec 
l(a) lllbc0Dtra£L 

C2) Adnoce pa,..enta ma~ 
· tborlled only for eoJXetn5 v. 

CUI'I'eDi Proa,.... Pu'tklpant 
time oJ lbe apJII0\"&1 of tbe 
~ A Ona Yibicb bas II 
fnJID 01' otberWlse e&lted the 
Pam prior' to approYa&l ts lM• 
advaPCe a-Ymenta. Whl're Uu 
wBI paduate from the 8taa 
durlna tbe lnl&ial pedonnan 
(ba&e ,ear). actnDce payhW'Dl 
au1boi'Ded Gltly tor t bal. ' 
....., aa& be aulboriJed f(· 
~ 

(I) Adwance payn1t>nt~ •·• 
tborizecl only in connt>t-tion 
liOUICie &at -a war& and nol. •· 
tlon with anapetllh··e 8(a) a-.-. 

* * 
lf) 
CS) 
CS) 

UJ 
(!) 

a: 
Q. 

_J 

a: 
t
o 
t-

* * 

Cl) OWtaa lmd cookols 51 pHCeOI. or 
more of the )oint yea&ure; 

un Ia lOt"at.ed on tbe raenratloD of 
or tand owned by Ule tribe 

UIU Pedonna most of lla adlvM.lea 

(4) The a:ro~ amount ot 
parmenls will be determinec 
al lbe tlme the naa'"~st 101' . 
naenta Is a&JPI'OWed- Th~ arw: ..l 
of advance payment~ must ~ 

· lllloed br b"BA prtor to comna "' 
of perfu.maoce of t be ~ontn 
poaslble. Jn PO C\"ent ~au 
aaaounl ol advanee pa)·n· 
b1ll1iCd and not rrpald e~.c~ 

on .web reservatloa •· ~ OIHIIed 
land: and 

Uvl Employs memben of ..-:b \rlbe 
fur at least sa pcrcepl.. of Ita ...... 
worklone. 

t2) LtailetiOfla. A tdb&UY owned 
eta) con£era u & part' to a Joint ftll· 
tul'e ••J .-~lVo &be exemption se& 
fort.h In parqnpb (b) or &Ilia MCUoD 
em no mMe Ulan twoCOilUada. 

t3) .sunld. •nala paracrapll aball 
ct~ase to he eftectlve alta September 
ae. 1981. 
lH ~ 3t1l~ Aug. 21. 1-. a ameadecl M 
•s t'R 11196. AUK. •· .... a• Pa a--. 
..... 21.11101 

I 12&.tol Advtmr~ ,.ravatL 
ta> Gtuuvl. ( n Advanee payments 

are dlsburliCOlents of cash made by 
SllA to an 8(a) eoneera prior &o lbe 
CDII\l)leUon of &w.rlormance of a 5J)edf· 
lc 8(a) 6ul»e:ont.l-.ct and are based on 
au.tk~ht~~.Led pedMmancc oa uie part 
of lbe IJ(al concern Wlder & parUeular 
INal a.ubconl.ract. Advance pa,rmeaiS 
are made· for Uur pmpcJiie of ...,..,I 

eea& of U1e ouUtandtnc uJ 
ceeda of the llal &Ubcontnr· 
the advaoce paJIDft'l& rr••lue of unexen:L&ed optac 
c.onaldered In deterDalnlnll 
ataadlua unpaid procef'ds o 
aubconlrac&.. 1n the case c 
menta aJJd lndeflnltt" quat 
conlnu.U. ad\'aDte paymen 
authorized oniJ wb~n a 6-
lalnimum value is establilt 
ata• subcolltrac&.. and the ' 
advau~c parmenh; approv~ 
eacet:d 90 percent of that • 
mbdmunt. SHA um~L appro 
lng any subsequent chan 
cJoss 811lOUI1l. Of adViLOCC pa~ 

(6) All advance payment: 
disbursed by letter of at:d' 
wt&e. and all 8C.&) ~ubcuutra' 
lbBII be ekposM eel hltO a 851 
:ACCGUJ~t utabllshed eaclb 
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' Aerospace 
Industries 
Association 

Mrs. Alyce· Sullivan 
Defense Acquisition Regulations Council 
AITN: IMD3D139 

.·ouso (A) 
3062 Defense Pentagon 
Washington; DC 20301-3062 

Dear Mrs. Sullivan: 

February 2, 1993 

The Aerospace Industries Association (AlA) appreciates the opportunity to 
comment on DAR .Case 91-54: DFAR Supplement; Joint Ventures. The AlA is the 
trade association that .represents the nation's manufacturers of commercial, military 
and business aircraft, helicopters, aircraft engines, missiles, spacecraft, and related 
components and equipment. 

The first area of AlA concern is the term "joint venture." In 252.219-7000 (2) 
the amendment offers the definition of a "small disadvantaged business joint venture" 
as a "business arrangement". Nowhere within this proposed amendment does it state 
that a joint venture is also a legal entity ·with rights .and responsibilities within itself. 

Joint venture: a legal entity in the nature of a partnership engaged in the joint 
prosecution of a particular transaction for mutual profit ..... Unlike a partnership, 
a joint venture does not entail a continuing relationship among the parties. 
A joint venture is treated like a partnership for federal income tax purposes. 

· Black's Law Dictionary . . 

Mutually exclusive language: 
Solicitation Provision and Contract Clause 252.219-7000 (2) (iii) states that "The 
management and daily business operations are controlled by the SOB concerns 
in the venture." This rule is followed by 252.219-7000 (2) (iv) (A) wherein it 
states that a signed agreement must contain provisions which "designate the 
parties to the joint venture as co-managers". Webster defines the prefix "co" 
as meaning "in or in the same degree". Those provisions may not be readily 
accepted by small business. 

Aerospace Industries Association of America, Inc. 
1250 Eye Street. N.W .. Washington. D.C. 20005 (202) 371-8400 



Mrs. Alyce Sullivan 
February. 2, 1993 
Page ·2~. 

Division of labor: 
Section 252.219·7000 (2) (iv) E) that all accounting and other administTative 

records relating to the joint venture shall be maintained by an SOB concern. This 
requirement could cause the responsible officer in the SOB finn to· be· personally more 
at risk or liable than the small business joint venture team member in· a case of an 
alleged defectiye pricing, non·performance, tax, or other liability issues. . . · . 

The second area of concern is the section on Paperwork Reduction· Act. This 
·.section states that the proposed rule does not impose any reporting or recordkeeping 

requirements which require OMB approval. We do not know how much additional 
recordkeeping is involved, but we believe it will be significant. Contractors must 
maintain ·copies· of the joint venture agreements. ~ecordkeeping is ·required. to 
determine that the majority of the venture's earning accrue directly to the socially and· 
economically disadvantaged individuals in the SOB concerns. Additionally, the SOB 
is required to maintain all accounting and other adminis~ative records relating to the 
joint venture. . 

In conclU$ion, AiA believes that to enhance the· intent of the .. supplement to 
assis.t SOBs, it" should· be stated: 1) that joint ventures defined in the_ supplem~nt. can 
be recognized by. large contractors for SOB· subcontracting and they can take credit 
toward· their SDB goals· for any subcontracting commitments made· to the joint 
venture; 2) that Historically ·Black Colleges and Minority. Institutions should be 
included in the SDB definition for joint ventures; 3) that joint ventures can p~rticipate 
as proteges in the mentor-protege program; and 4) that SOB joint venturing· as 
defined by this supplement is allowed with other than small businesses, to include . 
large business. . . · 

Again, AlA wishes to thank you for the opportunjty to express its opinions on 
DAR Case 91-54. . 

WJL:dc 

Sincerely, 

~~~~ 
William J. Lewandowski 
Assistant Vice President, 
Operations · 


