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A Copyrights & Trade Secrets: Non­
software (Cont.) 

In Govt Contracts: combine 0 and TS license rights jointly 
referred to as "rights in technical data" or "computer software 
rights" 

- T echnic.al data: any recorded information of a seienbf1c or 
technical nature 
• drawings, repotts. bfuepmts, etc 

- Computer software: 
• computer progtams (e.g., object code or executable code) 
• Source code - human readable ... key fOf modification 
• Computer datablln??? 
• Software Oocwnentabon??? 

- ~Databases"- FAR vs. OFARS ... but in the end It's all the same 

-\ 
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Why Does IP Seem So Hard? 

(Example: the DoD model ... ) 
!:== 

• Traditionally: DoD-unique, and DoD-funded 
- Atways get all the data. and all the rights. all the tn'le 

• 1990's Acq Reform: use commercial & non­
developmental 

.. Never get the data (or onty the fluff), and ano" rights as the rule 

• Today: reality is a that it's a MIX of both 
- DoD adaptation to commerciai/NDI 
- Integration of comm/NDI Into DoD systems 

' 
/ 

/ 
6}{4) 

/ 

I 

---·---_J 

Why Does IP Seem So Hard? 
(Cont.) 

• The Essence of IP: any information that has value 
- Best known: patents, copyrights., trade secrets, trademartts 

• Legally Protected (but limited) "monopoly" power 
- The bridge between cool technology and $$$$$ 

• The IP business model: 
- Return on Investment (ROI) ... PLUS P·rof1ts Galore 
- Selling/Licensing must preserve your exclusive rights 
- Cost-spreadinglsh~rfng from wide customer base 

• The Government procurement business model: 3 Key elements 
- competition 
- competition 
- competrtion 

~ I 
(b)(4) 
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FY 2007 National Defense 
Authorization Act (NOAA) 

.. 

§ 802 - Additional requirements relating to 
technical data rights 

(a) Acquisition planning for major weapons 
systems 

(b) Presumptions regarding development of 
major systems 

Standard Contract 
Background - DoD's "IP Guide" 

USD(AT&L) Guidebook: 

Navigating Through 
Commercial Waters: Issues 
and Solutions When 

%~g;:J;WJ~~~~e,;J::fclal Companies 
(Vor 1.1, 15 Oct 2001) 

Seo http:/Jwww.ocq.osd.mll/dpap/ 
specificpolicy/intelprop.pdf 

§ 802(a)- Tech Data in Acq Strategies 
for Sustainment 

Strategies for Preserving Rights in Copyrights and Trade 
Secrets; Subcontracting Issues 
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Section 802(a) of FY07 NOAA 

THOU SHALT·· 
assess tho long-term technical data needs for your systems 

estabfish acquisition strategies to get that data you need for life 
cycle sust•inment 

This Includes­
ln-houu capabilttles 

l!lS! 
Out-house capabilities- competitive. that Is 

§ 802(b)- Presumptions Regarding 
Development Funding 

22 

'C2) In the ease of a chal .. nge to a use or release rutrktlon lhtlt Is asserted with 
~nsCrc! ~C:,~~~:~~:: :::.:!~~"~~~!)~:: :=:~~:~:::,c::':'::~:;.~:~ or 
~=::::~: ~"::e3:v~~o1;;db!:!t':i!~:;~,~~~tV!~~;.!~~~~~!1:r:~ge to 
th• uu or rea.ue rutnctlon shall be sus.':ined unless inform.~lion provided 
by the contractor or subcontractor demonstrates that the item was 
developed exclusively at prtvate expense.'. 

21 

Section 802(a) of FY07 NOAA 

Assessments and corresponding acquisition strategies ... shan-

"(1) b4t developed before is.suance of a contract S91icit.at10fl for the weapon 
system or subsystem; 

"{2) address the merits of Including a oriced contract ooJ!2Q for the future 
de livery of technical data ... not acquired upon initial contract award; 

"(3) address the POtential ro.r chanoes in the sustainment plan over the life 
cycle of the weapon system or subsystem; and 

"(4) apply to weapon systems and subsystems that are to be supported 
by performance-based logistics arrangements as Wfll u ... by 2lll!( 
sustainment approaches.'. 

2l 

§ 802(c)- Regulatory Implementation 

• (c) Regulations· 

Not later than 180 days after the date of the 
enactment of this Act, the Secretary of Defense 
shall revise regulations under section 2320 of title 
10, United States Code, to implement subsection 
(e) of such section (as added by this section), 
Including Incorporating policy changes developed 
under such subsection into Department of 
Defense Directive 5000.1 and Department of 
Defense Instruction 5000.2. 

Strategies for Preserving Rights in Copyrights and Trade 
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§ 802- DoD Implementation 
~~-==========~====·======= 

• 0001 5000.02 (12108108) - Encl. 12, 119 

• OFARS 2006-0055, Additional requirements relating to 
technical data rights ~ amended (added) OFARS 
207.106(s-70); 227.7103-1(f); 227.7203-1(e). 

• OFARS 2007-0003, Modification of presumption of 
development exclusively at private expense; not yet 
published 

• USO(AT&L) Memo. Data Management and Technical 
Data Rights, 19 July 2007 

Data and Software Basics 

• Policy: Acquire only the MINIMUM 
- Oeliverables ... A!iQ 
- License Rights .. . 

... necessary to meet DoD needs!!! 

• Comme rcial -only the · usuar commercial ... 
- Oeliverables ~ except for O MIT, FFF, or mods ... 
- Lteense rights ~ except as otheiWise mutuaRy agreed 

r-
oool 5000.02 - Encl. 12, Systems 
Engineering 

=--~==========-~~~-~======= 

t OATA w.HAGEWEHT AH0 TEet-INICAI. OATA RlQHTI 

a P,ctg~~..,.,M~forN;ATI.ndiP'ogll'- tef•Cihtof~....._~ 
..... Mef\..,.. MMMh ~C.fl'l ~--.,.... tlll'tH •yt:t.fN _,.tdeclthll 
.. ~.,.tON ~St...,COMSI TtwOMS-... 

(1 llh W~Wgr••d Wlti\ othtf W~~ WM• rwMtt pi~NW~Ct MCIII'ICWtd II tM 

~fl10n51r~. 

(2} .......... h d-'e ttQI.Iftd IO ~'9\ mtnl.f.c:M:t, • M """'\ton IW •VS'em, M wt'l M lo 

M.~~PGrt ''~!I'IJ)fltJbon lOt Pfoducbon. tutt••nrt'lotrrt. or \IP•Ntt.ltld 

C)) AIUin• 1M meritS of rdud.ng • puted t4t!ttad ept.tn fOf IMI Ml.l't dtllv«y of 
tKM!c., data 8'14 W.IKNII P'CIPMY rtghtl no1 K.4Wftd ~ nWI c.Otltaa ~Wo•d and lAIII 
COMideflhec.OM'ec:tor"lt~toYefly .,..'f •IMAOf'loftii.C:tldWtii"'t ... _...ot .... 
0 The OMS .,_.be ~pp~ in !he corcewt olh ~ lt.r.VfptiCW,. MW10 • 
CO'It' tcltoOil«lltiOft.. 

Data & Software basics 

• Govt can not require Contractors to relinquish certain 
minimum rights . .. 

• Early Identification & Assertion of Restrictions 
- Standard OF ARS clause for NONconvne<ciat 
- MUST supplement for commeroalllll 

• Definitions are CRITICAL ... do NOT underestimate 

• Specialized "validation• process 

27 

• Specify the deliverables ~(option) CUNS) • Subcontracting issues . . . same rules ... -almost privity 
- NO help from clauses ~ must be generated for EACH K 

Strategies for Preserving Rights in Copyrights and Trade 
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Data Deliverable vs. Data Rights 
"=-- ===="-= ====="-- --=--=----,= 
• Govt MUST specify Detiyert Requirements 

.. NO delivery Nqulremenct In tM c:IAuse• 
- Wotl •••• O.f-Onlwlngla nlco!OfAAS HUJUOI1) 

• Specify lhree aspects for each deliverable (See "Navigating .. . '") 
• O:saoltnJ (•.g., level of dtt.ll iotf n•ture of lnfonn.Uon) 

o (lWioUt ........... ll ........... ., • ...... tOWK•C•It-~tMiillk~toto(~ ~t!M 

.. Rtcord!ngtttQ(ageloanat (t .g .• lmag. fi .. s vs. word prouulng form1t) 
- Ptljyla •to«tot l!ltdjwn (e,g., Co.ROM, or on-1~-•• ts:~•tt)• 

• Defined by 
S,.Cifieatioa: COftL.I and OIOt 

• P•tfof'lll\an~: datll1oftware nec•ss•ry for ... 

License Rights in TO & CS 

Default by Funding: More funding ~ more rights 

• 100% Govt Funded ~ Unlimited Bights (UB) 

• MJXed Govt..Private ~ Govt Purpose Bts (GPB) 

• 100% Private ~ L1mited Bights (LB) (for all TO) 

Restricted Bights (BB) (for CS) 
• N<M COfMlerc:illf TO .. LR-+ P1esumplion of .. Prtvatt Erpenst 

• BUT - Doctrine of Segregabifllylll 

I 
License Rights in TO & CS 
~ --'"--===---= .:-~-==--= "'= 

l(b)(4) 

• "Hybrid" license - covers specific activities 
- Use; modify; reproduce; perform; display; release or disclose; and 

. access? (Ok. lhls one Is 1 new enlry) 

• Rights Determined in THREE primary ways 
- By negotiation- mutual agreement 
- By "default": funding for development; type of deliverable; 

commercial technology?: data vs. software 
- Commercial Software· use VENDOR's license as baseline 

• Doctrine of Segregability (a .k.a . "divide & conquer'"): 
- Bights determined ot the ,owest practical segregable level" 

\ I 

I 
/ 
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License Rights in TD & CS 

I FUNDING for development I 
100~. 100% 

Private Mlxxed Govt 

II ~ 
< I..R j Umited Rt.s (LR) 

Unlimited ''" I ! -or- Govamment Purpose Rights 
~~r RR jRestrieted Rt.s (RR Righto ! (Titl.,.., 

(GPR) (UR) lO;,wndt'f'J 

! 
; 

xxx l ns:i5iiillii I ?& ...... .1. ........ 
Global Exe.ption: Unlimtted Rtghts for OMIT, FFF, CSO, etc 

I Government's 

-

i. Standard Contract 

• Types of rights 
Limited Rights 

RIGHTS 

Government Purpose Rights (DoD) 

SBIR Rights 

Unlimited Rights 

I 

Specially Negotiated License Rights (DoD) 

" 

Negot iating for IP and Beyond 
~==~====:~-=~========~~======: 

• Both license rfghts Mtd deliverables are negotilbktl 

• PoNcy: minimum to meet Govt needs 
• 8ut 6on'l IOtQIIf Govt allo "nHda" tUIONbfot Rttufn on IIWtslmtnl! 

w There II no "1ree money"' .,_ tht pttvate moOI!I - lnvntOts ta,.ct return!! 

• &nttJest~btKCf negotiations (18N) techniques 
Po•ltton: your de'-!At tights {• alao Mr"Ytl u obj.c.ttv. crttert.a anclstarOng point) 

- lnterut: ,..gOCNte up or down to ~t.ne. Plrtles needlllncerests . ,._.,,out hOw thlt m.-ku MnM ..• fOr them 

33 

• For Govt: more Is not necessarily better- r• g•t wh.tt ya p.ty tor ... and Y• p.ay 
for W'h.tf you g•f1 

- Govt PurpoM ~lght• I• usutJI)' more U'\an •uf'ftctent 

• The X..Purpose Uc:en•e Model {based on DoD's .. Go'l1 Purpose R'ohts .. } 
• How • bout ... Agenc)'PR? Com.manctPR? PrOQramPR1 o.potMalntPR? 

i. Standard Contract " 
DFARS- Rights in NONcommercial TO & CS 
(See the DoD IP Guide-- N1vig1ting ... ) 

.it~~:::~:~:x-:~.-r~~~~::~~=:::::::.·:.:::-::-·::'1::-;;;:-=.:::::;::-.. ~~·.: ... ·=-.... ·~~ .. ·.-:.:.:::·:.:":..~~·:.."::: . .-: 
!.!'Wll ·' :-m ... ~::.."' .. :.: ~.·.-::-,~~.:~:::r·:!~:-:.""~.":.:- -·· ... ._ ... ~--- ··-.. -·-~--.............. . 
!,' , ,..,; ,_, ,7~~.!~,.,'!:."'!':~':_..:-:;-::.-: ;;. ~ '-:::.::: ~~·:,,';';!,::~:,:::::;,.•;.:;;:,--~h• • ~ , .. ,,_ ..,.,. _ oh 
~l"·~·~ .. -!~:'!~!.:";';l: '~:"'-7"..!"~-:..oo::':"¢-.!... : :;_•:--:-~·-: :-:.~:.: -:-.:: : ~: :;:~:-.~ .-: -: .. -. !:':::: -=:-;.: : ~ ........ ":. 
~~:~--~?f~:~~{l~-:-~~~~~;:·=::::·:-:.:· ·;.:=:.~-:~:~;=.=~~·:."i.:::-:: .. :.:..z::-.; :.-~ :;;:;:::: =·~7 . 
~~~~~-~:;~';!! 'j:~~:::c: :::..:: .::·: .<;:-:! :!.=;:.·; . ..;,:·.~·.:~=--·===~· .:;.::.:.~--:;-;:.=;::: :-.. .-;: 
; ... , .. _:.: . ..::.::.7~ .:.: "."':-:.·-:;._~;:.·~~ ~-=...:'·.:..:. ~:: ~·~~-::';.":"'::•.;. l ·· . ~ ....... - ... --. .-· .. :···' ... 
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L 

Standard Contract (Cont.) 
,. 

-- SBIR Data Rights (Cont.) 

Applies to all Phases -I. II. and Ill 
DFARS 252.227· 7018 

AppUes to -All .. TO and CS that is developed under the contract 
- . .. except fOf certain types ~ Unlimit..cl Rights due to type 

Government "'1n-house" use 
- Includes support service contractors 

S.year Protection Period (i.e .. SBIR Oala Rights) 
Can be extended lAW the SBA Polley Olrtceive 

- Unlimited Rights afterward ... 

NOT requW'ed to inelude in the pre--award list 
- . .. unlet$ SSIR data developed under Pfevious contract 

10 
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i. Standard Contract (Cont.) 

• Negotiating Special licenses 
- Fint - are you sure? Perhaps modify the deliverabtes? 

- Policy: minimum to mMt Govt needs 
• But don"t forget Govt also w11nts return on Investments 

- rnterest-based negotiations {IBN) techniques 

- Government RARELY needs full Unlimited Rights UR 
• Govt Purpose Rlghl.s fJ usually sufficient 

- Government Purpose Rights as a Model 
• How 1bout .. . OoOPR? NavyPR? AFPR? 

(b)(4) 

.. 

(b)(4) 
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i. Standard Contract (Cont.)-
Commercial Technologies 

a. Generally 

• Statutory Cover1ge: doea it cover commercial TO? 

• FAR 12.211 
~t:itu' • • •ifr.t! b •P«l..,mkof!I""V ..... c ....... - ..... •..-'f'*••lr•k'""'"'k··• •••• _,u.,.. 
ric~~-•"" ""*• ,.., _ _.,.,,,_w., .. ,._,...w • Iiili ·--•ori-' II_,"',_ n...-r.ctl•c.tllor•• 
..... ._lhat cl .. o...., .... ....,, .~,~ t·Of-rriol ill-••,..,.~n.........., ol ,..... ot• 
r o,._.. ~U ... o ,_I WI r..rt-tdoliw- ... -ost .... ildbm flll l .... t..wtl clola, .... ..-~-loll(..mt .... ..... 
......_. ~ ... ,_...,.._ o .. d.ulg ....... ot ill(llw ri(tolo loo , .,. ..,....,..,4-0io llo ........, , .. ,...,...,~~_,...._ 
_, .--.... , ew. rar1 n •• ,.., "'' •'*="•\" 

• OFARS 212.211 

{I)J{4) 

t \ 

i. Standard Contract (Cont.)-
Commercial Technologies 

b. The FAR Implementation 

• No special coverage at FAR 27.4? 

Strategies for !Preserving Rights in Copyrights and Trade 
Secrets; Subcontracting Issues 

April 1. 2008 
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i. Standard Contract 
OF ARS - Rights in Commercial TO & CS 
(See the IP Guide - Nevigeting Through Commercii I Waters ... ) 

~·l'l'·'~ .. :•• Tt ..-o
1 ~;;:;.~~ .... ~~~:.~:.:: ... ~~;::~ .. -=~·,.:::::;.~•.•_r-::.~ .. -~~ ... ~,., 

I ~0: .. ".~•(-•"t• •:._., :o'~.,.oo.o ·~ uo.po ''u ' "' ':~::C::.::.:,:--•• .'~~::.· .. ,,..:';!:;:::,--
... ,, • ._,....,,,_, :.-.•:oot olOO o,«-•· .-• .. too;•• •o _,q..., .,._r.H·•• ••"''"' '' ' .. ••• ._.,_,.,,., 

1 ,.::~" .. "•·-'~ "' ... ·:. :,;."';.;;;:,::::-•·~ .. .. += ;:~o;:;":';~·:,C'c~~<"., ,., ... ,., ..... ....... ~ 

! r ~::::::~:~::·:.::c:~:~~:::~:i~j{:~gR~fi:~1~~:.~~~;;~:·::::::~~:::~::: 
o )~ <(.o··-··- o<ol•o• o ,~ •• "I I o.H::.>:-o.o•l o~-•,ol o..,., ,...,,..._ •••'oot •C"'•• o:•::.····•·••' 
I , o! .. , o ;, • ._,.,..0 ,.,. , .., .,..., ... , , .. ._,:<oOo•-·•-"''"-."'' '•' .. '".--.' "''"'" .. ... , ,, , :;:;;o.;.·!-':.:";-;:,-:; ........ _ .. , ,.. ., . ....... ,." ....... ............. 0 # ... .. ~ .... .......... . , _ •••• ·~ · .•· .. ;•·· 

t ~ .::·:·.:.;r. t.-~:.!·.t.:· ....... : ::.; ·~·.'!;·: ;~ ::.:::· •• ·!~~!: :·:::;.~; ... ~. :;·;.:.'.:::.:~ ·.::!.!.~ ~:::· .:t·::. .. . 
,:,;;:·~u"'. ~!' .. ::~.'!;.·,: ;\~.:": :::."'.: ',':!~;:.:. :::-•,-;:oo...,,.,, ,...,, .. ,,.,,,,~-*'"'' " ' "'' " ' "''' "'' ' ''' i :·~~:~f~fii0;::::~~i~f!·~::':ij :::~:;·;;,~:::~:::::::.:~(;·~··.~:.".:;;;;·. :··-:;·;:;. 

( 
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i. 

I 

Standard Contract 
Data Clauses 

I 

Four main categories of clauses !obligations! 

1. kfentification and As.sertfon of Restrictions 

2. Primary allocation of rights 

3. V~;lidaUon/Challenge of restrictions (markings) 

4. TM S upporting Cast 

(b)(4) 

I 

Standard Contract 
Key clauses - Early 10 & Assertion of 
Restrictions 

CMaodatmyl U11ings or IQICS lobe dtbmtd '!lh rtJIOdioos 

Of'ARS 212.227-a.u.x 

•1017~iflc.uon01f~ TO&Col loM dotllv.rH ..... ,,.tric:1!oM 

·1n21 UMJI'II ol TOIC-1. .. .........., dotllnuod lo OO'A 
• ~ll'c"'_.._«-.....-.,~~ .. · 

• U•t requlrltd as p.rt of the Contractot'l proposal- anct ft'IUtt be lncorporattd Into the I( 
AS AN ATTACHMENT 

Strategies for Preserving Rights in Copyrights and Trade 
Secrets; Subcontracting Issues 
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i. Standard Contract 
Key clauses -Primary Rights Allocation 

= 
• DoO Pnmary R~ts-allocation d auses - OFARS 252.227-JOOOt 

Non­
Commercial• 

Commercial 

•AI'tdftM·SIIA 

TO 

-7013 

-7015 

cs 
-7014 

[attachment!!] 

• In moM ac~ ..-. Nth IN ~"'*c.llllf'ld IN COf'I'II"MM'oal dMIM6 you •• 
lfbttiiOtet a mllOfbotlty!:lnof~ 

~Qii(.S IIft',c~Willbe--hc:ot*adCW•s~d~ku,...OI• 

SPECW..l Y *GOJIAT£0 UCENSE 
•-N..L.........,t~~w~ ...... ledef•"'oc...r..,.,......_t~ 
~ct.o.te., .... . )-QIIft&UI'f'OWII' ... Mf• 

i. Standard Contract 
Key Clauses - Validation/Challenge of 
Restrictions (Markings) (Cont.) 

• Non-Commercial Tech Data and Software 
• In OoO. Only 51egends are pennitted - generally indicates the 

scope of the Governments license 
' Copynght N04ice hom 17 USC 401 or •02 
2 "Government Pwpose Rights" - bo4h T-Oo,. ond 
' "Speaol UcenH Rights"- bo4h Teen Oo,. ond Sohware 

.. 

• 'Umiltd RJQhts'- only for Teen Oato (Wid tonwwe C)ocumontotion) 

5 "Rutricttd Rights" - only for Computer Soltwaro 

• OK. there are a couple more 
- 'SBIR Oats Roghts' 

- Pr•txiating ma~~ngs 
• All other legends are •nonconforming" 

i. Standard Contract 
Key Clauses - Validation/Challenge of 
Restrictions (Markings) 

• Civilian: buUt l.nto tM FAR 52.227·1• ctause 

• OoO: Key clau••• and merences 
• No.n,oniOf'nMI\9 •v-nds: 1 (h) of the -701) & ·101' c·&."MS 
- Form.l v•l.idahoftl<:h•Aitngoe: -701t •nd -70lf 

• ~o!9!mtog Ltatos:ls 
- Marking Is not one of ttt. pennilted forms, content 
- Otvt t<or •o d1y110 corr.ct ... or we wiN do II (cheek thtii•IIJ 

• ~~\rc'.~=;; :~:'!! ~~~~~~;~curately characterize the 
a.lNI UIIIft ~lhHII-1017; ,......ft ·70fJfrtlot·10f4(1N 
Pr.ctt.altntt ,.qu.st for info 
fOf'INI ch.tltnfe by Contracting Offin('s fiMI d4-cltion 

• ~-. ..... W'Miolt.,.Cibpt.at..t,U... 

i. Standard Contract 
Key Clauses - Validation/Challenge of 
Restrictions (Markings) (Cont.) 

• Commercial Technologies 

-~: d restrictive legend is required under 252.227-
7015(d) but .•• no specific format 

•• 

- Computer Sottware: no clause. and no speeffic requirement for 
a legend - follow standard commercial practices 

• No specific legends provided for proprietary information 
other than data/software (e.g., non-technical info such 
as financial, commercial, or business information) 
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(tiX4) 

,.-·--__j 

i. Standard Contract 
Key Clauses --The Supporting Cast 

Riahts io TO & CS QFABS 252.227-XXXX rconrdl 

• -701e Rithts in Bid & Proposal info 

• -7025 Contractors use of Goy! furnished Info with restrictive 
l!l!d!l!m 

M•y b. rulsttd by lhl eontr•clon 

•• 

Yov eat'l temcwe IIW, you hive ct.• rty tp.clftH ALL of the c~e~~.,.,.~, tNt youwtlt 
ftiMd; ( IOblth Pfked MTIONI If 'f04/re not~ 

• ·1030 WitthhokUng of PIIYmtnt 

• -70» Repottin9 of Sut+td lnwntions (onty Musing t.he PR ct.us. FAR 52.227-
11 few am~~ll biz. ~lb. Muc.UoNQ 

/ 

I '\ ' 

~---__) 
i. Standard Contract 

Key elements not covered by the 
standard clauses 

'='=· ~-======-=- =-=-~ - - ----. 

(b1(4) 

• Qefiyerv Begujrements 
- NO delivery requirerMntl In the CII UHI . However . . 

• f AR 52.227-11, AdditioN! d1ta ,..quftmtnts 

• OFARS 2S2.2Z7-70Z1 Deferred Orderfnt 

- Th,... key aspects for each deliverable requirement 
• ~(&.g., .. wet Of detaM Of rwMe of lnlot"Ntion) . c:-.........., ... .__,...,..,.._c...,. ..... __ ,_,..~-
• BtGOf""M'It!!!'fQ! fQt'mil ~·,•·· lfNIOt flln wet lUI worcl PfOC"tlnQ torm~~t) 
• ~ Ce.g , pePtf, CD-ROM. CH OQ:I!Oe acceSSL 

• A!tacbments- assertions of rjgh!s or soeclal licenses: 
.. Assertion of Restriction~ (from cfauH c1tegory 1) 

- Specialty negotiated llcen.aes, or coplea of • standard'" 
commercial kense IQrHrYMnh (with supp .. m•nta •• nMCMd) 

/ 

[ 
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L 

2. Pre-Contract Submissions 

• Same as technical data 

1-

(b)(4) 
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1. Financing as Affects Rights 

• Same as technical data 

I 
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(b)(4) 

i. Standard Contract -- software 

• Computer Software -or "computer program" in 
the DFARS is also an operational end-item 
- It causes a computer to do something 

- Not just Information related to an end-Item 

• Source Code vs. ObjecUexecutable code 
- Source Code: human-readable, for programming 

- Object/executable Code: machine-readable, 
caUises computer to perform ops 

/ 

l 

(b)(4) 

.. 
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00 

Review: Key Aspects of TO & CS 

• "Hybrrd" license - covers specific activities 
- Use; modify; reproduce; perform; display; release or disdose; and 

... access? (Ok, this one is a new entry) 

• Rights Determined in THREE primary ways 
- By negotiation - mutual agreement 
- By "default"; funding for development; type of deliverable; 

commercial technology?; data vs. software 
- Commercial Software: use VENDOR's license as baseline 

• Doctrine of Segregability (a.k.a. "divide & conquer"); 
- Rights determined at the "lowest practical segregable level" 

•• 
ii. & iii. CRADA & Other Transactions 

CRADA & Other Transactions essentially same 

Review: The Eye Chart ... Again 

I FUNDING for development I 100% 100% 
Private Mix xed 

Gov1 

~ I 
< f..R 1 Umited Rts (LR~ 

Unlimited ! >CR ! -or- Government Purpose Rights 
or RR !Rutricted Rt.s (RR Rights i (Till~., 

(GPR) (UR) i t'-nntw -i-

I I ..-
xxx L s:G .. D ........ L ....... 

Glob• I ExcepUon: Unllmiltd Rights for OMIT, FFF, CSO, tlc 

I Government's RIGHTS I - .. 
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Review: Negotiating for IP and Beyond 

• 8oth license rights and deliveraba.s are negotiabltl 

• Policy: minimum to me.t Govt nHdl 
- Sua don' I r~ Govt als.o '"nMds· reasonable Rtturn pn !nxtttm!!'!!s 
• Ttwft ll no "Trte maney"' In U. prtvatt mocl<el -lrwtttou expect reMnU 

• klloreJt-bastd ntootiations (IBN) techniques 
Po.mon: your det.~At rlogl'lts (- abo MtVtl •• obfKtiYt crttem ancl tcblrUn.g polnl, 

- lnterttt: nqoe&l&t up or down to balance.,.,.., ""ch.llnttrttls 
- f'Jgurt out hOw IN1 m.ak.H MnM •.• fM Ch.m 

., 

For Govt: moN if not nec-.. urily better- ya get wt'lat y• pay for •.• and ,Y<1 p;,y 
fM wh•t you gtf/ 

(b)(4) 

- Gowt Purpou RloN-• 11 uwa.lty mort tNn tuf'fkh.nr 

• The X ..Purpose L icense Model (based on DoD's .. Govt Purpose Right.s") 
• HO¥t aboLc ·-A~neyPR? Com.manciPA? ProgramPR7 [)epoCMU'ItPR? 

/ 

{b)(4) 

(b)(4) 
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/ 
(b)(4) 

I 

D. Preservation Techniques 
Data/Software: 4 Keys to Success 

• START EARLY! - Identity and Rosotve IP Issues 
.. Listing requirement for any/all deliverabtes < UR 
- Include anticipated commercial technotogies (no sandbagging!) 

• Ensure Contract addres.ses ls.sues Outside Clauses 
- Deliven~bles (content, format. me<fium) 
- Commercial Software! 
- Proprietary other than TOICS 

• FOC<Js on Specialty Negotiate<! License 
- ~Interest Based• Negotiations 
- Plene. please offer something other than Limited R~hts or Restricted 

Rights -

• Marongs, Mao1dngs, Mar1tingslllllll 
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D. Preservation Techniques (Cont.) 
2. Markings and Restrictive Legends 

'" 

• The "conspicuous" req't 
- However- cover page. inside cover, header/footer. storage 

media or transmittal docs 
- ESPECIALLY tricky with electronic documents 

• Divide up a single document into smaller components 
• lntemet as a source ... ched< those copyright notices! 

• Ensure Markings are MEANINGFUL 
- "Easy" when it's a defined/regulated mark 

Harder- cornmercialftndustry practices 

D. 

- !Multiple mar1dngs -most restrictive governs 
Procedural requirements tor release!!!!! 

• Example: OFARS Standard Use & Non-Oisdosure Agreement 

Preservation Techniques (Cont.) 
3. Don't forget to verify the attachments 

. .. 

• Listings of restricted data/software required by--

• OFARS 252.227-7017 and updotod post-award by -7013(o) or ·7014(e) 

- OFARS 252.227-7028 

.. Special contract requirement for list of commercial TO orCS, or 
other proprietary Info 

• License agreements 

- ' 'Standard .. Commercial Computer Software Licen.se (a.k.a. "shrink· 
wr:~.p•• or "click-wrap'' license) 

• CAREFUL! What happens to provisions that are 
"Inconsistent with federal procurement law"? 

- Specially negotiated licenses (under 7013(bX4); 7014(bX4); 7015(c), 
or for commerciaf software pursuant to 227.7202~3) 

(b)(4) 
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D. Preservation Techniques (Cont.) 
2. Markings and Restrictive Legends (Cont.) 

Common Ambkluitie§ 

• ·company Proprielar( 
Often UMd u ;enenc "1r•dt M<ter tnd 
My rUIJd!Onl on UM within Cht ~ 
WhM~~~CoMrectott? 
WkM.t:>ovl~!Ktofl .. workngfor C-t*lv? 
Pon.ttM •oM11wr AOO jntorm~t~on tptciMng son!rtcl!!gnu 

• "CC Comt•rmy 2003• perhaps with ·All rights reserved· 

• Unmarked? 
U'*M.ed Rights- Noncommereilll daWsottware. ~ •QU~Cty commttoll tee" dete 
Thll doH NOT ne<esutit)t m.ean "public ttlteh· 

• Wf't ItT~ O.C""*"<l •C SHOUlO "-"- • ~$At__...'! 
Ho marlonQI teq~M"ed lot COPYRIGHT ptoltctl0t1 

M•lungs •• • CORE elementfOfTt•de Secrets. W nc:~lltl lbt.oiUiet..:,.wement 

I \ 

l OS 

27 


