


Preserving IP Rights in Govt Contracts” A April 1. 2008

Beginner's Guide

A. Copyrights & Trade Secrets: Non-
software (Cont.}

-

tn Gowt Contracts: combine & and TS license rights jointly
referred ko 85 "righls in techmical data” or “computer software
righls”

Tachrucal data any recorded mformation of a scienific or
technical natura
! +  drawings. raports BMuepinls, elc

- GCumputer software.
+  compuler programs (e g., object code or gxeculable code}
»  Sowrce code = human readable  key e modificalion
»  Computer databases? 7
a  Software Documentabon? 77

“Dalabases” - FAR v& DFARS . butin tha snd d's a1l the same
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Data and Software Basics

— =

» Policy: Acquire only the MINIMUM
- Deliverables .. AND
- License Rights . . .
.. . necessary to meet Dol needs!!

» Commercial - only the "usual” commercial . ..
- Deliverables € excep for OMIT, FFF, or mods ...
- License nights € except as otherwise mutually agreed

« Specify the deliverables (priced [option] CLINS)

i - NO help from clausas 2 must be generaled for EACH K

[ —— __1 - ]

| 3 DoDI 5000.02 — Encl. 12, Systems "
| § 802 - DoD Implementation Engineering
i: =T = L —— = = = T I+ f— -— ——m - -~ T - "= - = I TT D Ta=e
| § DATA MANAGEMENT AND TECHNI AL DATA RIGHTS
|« DODI5000.02 (12/08/08) - Engl. 12,9 8
i o s vavers o b0 e s 81 et 2 Yoes e e e
| ® DFARS 2006-D055. Additional requirements refating to Sreesamant o 4 Daa Managemens Skatagy {0MS) The DS sl

technical data rights = amended {added) DFARS {11 B ntagraiad wih oiher Me-<ycH Btlmen: planieng and ncrided w the

207.106(s-70), 227 . 1103-1{f); 227.7203-1(e). Acumsion StTatgy
' 4] Aspase the dala requead 1o dempn manuischule, AR Lulan the sysem. s wel b la

» DFARS 2007-D003, Modification of presumption of mepsn b : -orvR s and

! development exclusively at private expense; not yet {31 A ata tha rrats ef micluding a priced com.ac1 opten for a fulurm datery of

pu blished techrical data wnd mloBectusl propedty qights ROl Scdurad upen Akl Coetact imd hd 1hail

corkided th carr BC1TE FASpaTEEAny 10 vardy &y masarbon of restrcted uva and ralasss of
] e
* USD(AT&L) Memo, Data Management and Technical b The DS whall ba kpprovmd in the cortect of B Aoquiben Stategy prar 18 dewng &

Data Rights, 19 July 2007 contract galictalion

o ] ]
26 1’ g

Data & Software basics

» Govt can not require Centractors fo relinquish certain
minimum rights . . .

= Early Identification & Assertion of Restrictions
- Standard DFARS clause for MONcommercial
- MUST supplament for commercialllll

e Definitions are CRITICAL . . do NOT underestimate
» Specialized “validation" process

e Subcontracting issues . . . same rules . . . —almost privity
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i. Standard Contract {Cont.)
-- $BIR Data Rights (Cont.)

e —_— —_— T

pil

»  Applies to sl Phases - 1 |1 and 11|
- DFRRS 252 227-ThE

» Appliesto ~All- TD and C5 thal 15 developed undsr the coniract
. except lor caran lypes - Unimuted Raghis dus to type

»  Govemment Tin-house” use
- Includes support senvice confractars

* S-yaar Prolection Period (1 e . SEIR Data Rights)
- Can be extanded LYY the SBA Polcy Diracive
- Unlmdad Rights afterward...

s NOT required L include in the pre-award list
unisgs SBIR data developed under pravieus conbacl
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| dd
i.  Standard Contract (Cont.)

e Negotiating Special Licenses
- First - ara you sura? Perhaps modify the geliverablas?

- Policy: minimum to mest Govt nasds
+ But dan'l forget Govt slse wanta return on vesiments

- Interest-bazad negotiations {AN) tachniques

- Governmant RARELY nasds ful] Unlimited Rights UR
= Govt Purpose Righls K usually suificient

- Govammant Purpose Righis as a Mode!
= How about ... DoDFR7? MavyPR? AFPR?
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Commercial Technologies Commercial Technologies

a. Generaliy

|
i
i i.  Standard Contract {Cont.} - “ . Standard Contract (Cont,) — i’
‘ b. The FAR implementation

s Statutery Coverags: doas it cover commercial TD?

* No special coverage at FAR 27.47
« FAR12.211

= DFARS 212211

“The Pk iy fr vt e FEAT
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1 i Stan rd trac " B i, Standard Contract 5
' t daCl Con t Key clauses - Early ID & Assertion of
Data Clauses Restrictions

(Mandyloeyi Lishnas of TDICS 1o be dal wth ¥

Four main ¢ategories of clauses [obligations}

FAR $2.227-10 Rwprasantation of LR Duts or RA Computer Solwars

-

. Identification and Azsartion of Restrictions

4 DFARS 162337 -axxx
- T o NOHE TRLES o b
o OALARY PR — Ramumrt e sy “Mame® i ol unlmeg
2. Primary sltecation of rights
SO0 LiMmg of TORE B pitrmunly te varodf 1 Ghovt
A iy 2 L, =g o by e ™
3. ValidationiChalkenge of rastrictions {markings)

+  Incorporated by rference Section K of the RFP
4. The Supporting Cast

§ Listrequarad au part of e Contractor's propeal — snd must be Incorporubid i the £
AS AN ATTACHMENT
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1. Financing as Affects Rights

® Same as technical data

| — ]

2. Pre-Contract Submissions

» Same as technical data
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i. Standard Contract -- software

the DFARS is also an pperational end-item
- It causes a computer to do something
- Not just information related to an end-item

¢ Source Code vs. Object/executable code
- Source Code: human-readable, for programming

- Object/executable Code: machine-readable,
causes computer to perform ops
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ii. & iti. CRADA & Other Transactions

CRADA & Other Transactions sssentially sama

i
1’_ - % Review: The Eye Chart ... Again
Review: Key Aspects of TD & CS oo e
= = = — 100% K%
Private Mixxed Gavt

» "Hybrid" license - covers specific activities

- Use; modify. reproduce: perform: display; relesse or disclose; and
... accass? (Ok, 1ins one is a naw enlry)

» Rights Determined in THREE primary ways <1A] “""'"_“u':‘_‘ iR
~ By negolialion — mulual agreement or RR gesinctad Rus {RR
- By “default™; funding for devel type of deli §

commercial technology?; data vs. software ' E—
- Commercial Software: use VENDOR'S license as baseline ﬂ‘

+ Doctrine of Segregability (a.k.a. "divide & conquer'};
- Righis determined al the "lowesl practical segregable leval”
| ] Governmant's RIGHTS |

Unlimited | »tw
Governmant Purpass Rights Rights | Mwrar

|GPR} {UR} b

&

'
|
|

Gioba| Exception: Unkmiled Rights for OWIT, FFF, C5D, wic
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Review: Negotiating for IP and Beyond

T ———em = e  ———— o e

= Both kcenxe rights st daliverabls are negotiak

+  Policy: minimum to mast Govt resds
- But don't foet Gowt Blio “needn” masorabie
- Thare s no “free mimay™ In the private model — ipvestors #xpect rebamll

+ Inlerogt-based negobations (IBN) tachniques
- Poaition: your defaut fghts |~ o serves an objective ctieris and Siartng podnt)
- Irtrmsl; regola B up a1 dewn {0 bLence partes resdsirtersnty
- Figure oul how thls makes sanae ... for tham

For Gowl: mate & not nacassarity better — ya got what pa pay for ... and yapay
Yor whal your garf
- Gowt Purpose Rights i ususlly mors tan aomMchen:

Tha X-Purposs License Model (based on DoD's “Gavt Purpeas Rights”)
How aberin .. ApencyPR? AT 4l ¥4
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D. Preservation Techniques *
Data/Software: 4 Keys to Success

- — ==

= ETART EARLY! - |dentify and Resolve [P lssuas
- Lishng ragL 1l for anyfall d < IR
- Includs anticipated commarcial technologies (no sandbagging')

# Ensure Contract addresses lssuas Qutside Clauses
- Delverablas {content, format, medium)
- Commarcial Software!
I - Proprietary other than TD/CS

+ Focus on Speaally Nagotiated License

- ‘Intersst Based” Negotiations
- El_sgtse. plaage offer something other than Limited Rights or Restnclad
ights ~

* Markings Markings, Markingstiin
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