
GENERAL. COUNSEi.. OF THE: Dl'J:PARTMENT OF DEFENSE 
t 000 DEFENSE PEr-IT AGON 

WASHINGTON, 0. C . .20301·1600 

MAR 1 7 20{6 

MEMORANDUM FOR nrn JUDGE APVOCA TES GENERAL AND THE STAFF IUDGE 
ADVOCATE TO THE COMMANDANT 

StJDJECT; Dcpnrtau:nt of Defense lntnmgation Policy 

Thank you for your memorandum of January 18, 2005 and follow-<>n 
memorandum of JanWU)' 31, 2o0s (see anached). I ngrec that. in light of the Justice 
Department's modification of its earlier legal analysi$, the legal portion of the 2003 DoD 
Wor.king Group Rllpuil ua Detainee: Interrogationll docs not reflect now-s e1t1Nl t»xec.unvc 
branch views c;f the relevant law. As the DoD' W~rking Gioup Repqrt was never 
officially distributed (it wasprovlded i.n final only to. the S.ecretary of Defense). and as the 
operative Justice Department·memorandum of December ~O, 2Q04 has been distributed 
publicly as well as through command channels, one could reasoo;i.bly conclude no further 
action is rc·quued. 

Nt.'Vertheless, I deti.--nnine that the Report of the Working Group on Detainee 
Interrogations is to be considered a historical document with no st.ancling in policy. 
practice·. or law lo guide any activity of the Department of Dc:fcnse. This determination 
should be dissomina.ted throughout the Dcpnrunent of Defense, as approprinte. 

Your proposed DoD int.e.rrogation policy attached to your January ~I, 2005 
mem_orandu.pl is lli\ eltcellcnt starting point for discussioµ·?-nd coordination with my staff 
=d the Ge~ C<>nn;•I~ .,r th" •n.it;t<1ry O..p:irtmAnrs. \Ve must lie mindful of the work 
of ~e Defense Intelligence Ag~ncy, the Joint Staff, the Offlc~ of Detainee Affairs, and 
oth~ as they also are worlciiig to promulgate Department-wide,intem;igation policy. 
This-is -a profoundly important issue that must surely both comply with the Jaw and 
incorporate appropriate.consideration of operational, intelligence; and policy matters. 

Attachment:- As stated 

cc: GCs of the Mil Dcpts 
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18 January 200S 

MEMORANDUM FOR DEPARI'MENT OF DEFENSE GENERAL COU,NS.EL 

SUBJECT.· ~cw of Department of Justice Memorandum ~ the U.S. Statute 
Implementing Ule Convcnllan ~l ~ 

1. On December 30, 2004, the Department Qf Justice, Offtc:e of Legal Counsel 
(OLC}, issued a memorandum that comtttutes a binding interpretation of the 
UJllted States Govem.ment'a c:rlminal prohibWon agaimlt torture (the ·2004 
OLC 0ptn1on'"). Thlnnemmandum supersedes. in.lta entirety. an August 2002 
OLC Memorandwn (the "2002 OLC Opinlon1 that dealt with the saJJle sub.Jed. 
You requested that each of the serv1cc Judge AdYocatea General and the Legal 
CoWl&e1 to the Cha1rman. Joint Ch1cfs of Staft', review the 2004 OLC Optnlon to 
dct.crmino wbclhcr tt J.mpa.cts the ~t'A CUITent ~ guidanoo 
(FM 34-52, Int:eWgcnce lnterrogattcma, and the Sec:n!buy Of.Defense memo of 
16 Apr112oo3. Ccuntei-Restst.an.ce Tcchn1qucs fn the War on Terrorlsm. with 
respect to interrogation.!I at Guanbmamo Bay, .Cuba (QThfO)J. ~done ao, 
it ts ourvtew that the current tntem>gatton po1l&s and tCcbniqucs approved 
,,,,,. nAA tntf;iy tn rraq. Akbanistan and Guantanamo Bay {FM 34-52 and th~ 
April 2003 memo) arc wc1J wtthtn the atandards ~ jn the:2004 OLC 
Optnion. We further recommend tha1 you 1s8Uc Dcpartmenf,-levet gnldaa.oe 
that the 2003 Working Group Report on .Detainee lnt.errogat:tona jn the Glob-1 
War on Tenor. d1llcu.saed further below. be treated as a .bi.stortcal docizment' 
and not be W!ICd or relifn upon aa gutdance-or authority on detaiiiec 
lntem>gattons. 

2. 'Ille 2002 OLC Optnion dctatled the manner in. Which the Thrtun: Statute, 
18 U.S.C •. &:ctton.s 2340-2340A. applied "!D t.echilJq;ues that mJght be Used in 
interrogating enemy ~til. In ~ eot 1t discuw:d the leg.U standarda 
C1eemeQ app1lC'a.Dle to ~ng. w~ t.:UwlWutca. ~ •l:feY.Q.-.;•· rh1D1Qal QDd 
mental }>afn ~d suft'ertng a.dcSres&ed by the atatub!, certatn Prea.ldentlal pawus 
a:s Comm&nder-h'.1-C~ and ~a~·~ ~sea to proeecutlon under th,e 
Torture Statute. In June 2004, 1.lie DcpartDlent of J~ formally wtthdreW 
the 2002 OLC Opinion. 

3. The 2004 OLC.Opln!on dill'ers from the 2002 OI.C Optnk>n 1D several crttlcal 
aapects. It climinate:s all r~ Ill ~ 2002· OLC OpinJon to the President' a 
authority as Commande:r·In-Chrcf, to include·theaasert:lon ttmt. as a ie8ult o{ 
such autbonty, the Torture Statute "does not apply to tru:· Presldenrs detention 
and interrogation of enerey combatants.• Aleo absent" 1s any df.9cusslon, of thC. 
avallabtUty' Of potenUal dcfcnscs to crtmlna1 11ab1ltty under the Torture Statute. 
Inst.cad. the 2004 OLC Optn1on focuses on the 1~ standards appl1cable to 
adju~ what physical or mental pain arid suffertng 19 required to constitute 

). 
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torture and, 1n effect.. broadens the scope of wha.t is ~ ~aevere· pa1n. 
Ftnally, the 2004 01..C Opsnton dlis~ct motive from the •speclflc tnt.ent" 
element of the Torture Statute, and notes tbai ~ere ex1ste no exoeptton under 
the statute that would permit torture to be used for ·a good reason.• 

4. The 2004 OLC Op.tmon and the 1984 Conventton Against Torture (CAl) 
make cleaf tbet to:mlI'C l8 aLJcwc, aLLorrc;ot. iJ1cgJ oouduot ~lUd hy 
tntemational conY"entlon and U.S. law. As pn:vi9uslY noted, the curre;nt DOD 
Interrogation polldea and approved techniques are well wtthJn the ~ 
eet. forth tn the 2004 OLC Opinlon dealing cx.clusJvely with torture. Of . · 
particular ixnpartance, howC'ver, ts the fact that the baaeline st.andatd of 
treatment for clet.a1na:a 1et not whether a\Mlh treatment mlgbt be Yie'llV'ed aA 

torture. The standard ls and hae alwaya been a IDO£e protective one of 
"humane treatment." 'Ibc President baa unc:qu1Vocally dltected US Fon:ea to 
treat all detaineea humanely, whether or not that 1ndividual la entitled tp · 
protecttona nndcr the 1949 Geneva Convalt!ona; The CAT &pedflnilly 
addreaoeo •en.cl. f.nhumAn or degrading tn!atment or puntahmcnt which does 
not amount to torture,• and the Unifonn Code ol MWtaiy JuStice makes It a 
crtmtnal offcme to maltreat detaLnces, cvcn though auch maltreatment would 
not X18e to the level of torture. We·n~ that cwrent &Uldelfnca regarding the 
Sn~gatlon of detalllees a.re found 1n FM 34-52, In~ce Intarogatfona • 
... nli t~"' 1 R Aprtl 2003 SECDEF memo (for GTMO), and it l!!l our oplnl.on that 
the Interrogation t.echn1ques contained thcrdn. do not rt&e to the level of ettbcr 
torture OI" inhumane treatment. 

' S. We have been 1nfonDed that on 6 May 2004 the Commander, USC&NTCOM. 
onllly dJrected that Ollly thoee tntenqpd1oll approaohcs ill FM 34-52 be 
authorized for opcratson.e in Iraq and Afgbantetan. As to GTMO, the SECDEF 
mterated, tn hill 16 April 2003 mmnorandum. that all detainees 4\l'C to be 
treated "humanel)', and to the e:xtmt ~pproprlate and cons1stent with mtlltaey 
necessity. 1n a manner- cona1steDt wtth the prlndples of the Gcneea 
Ccmentioll,9!' "'Humane treatment" 1a a comentone d both FM 34-52 and the 
ApC11 ~ memo. ana ndUJcr P:tUYldc8 ""'" IJIA'Y lul.ct'&-oga.tlOu iochaJquco that 
could be considered to consUtute torture or lnhwnane treatment. 

8 . The ~ analyab lcada us to a .fu.nclament.ally important aapect d the 
2004 OLC Opinion. ks noted, that op.lnJQn has aupmteded the 2002 OLC 
Oplnion dcoltng with the Tol'tu:re stcduta. Much o! the QD.Q]ysfe and many o£ 
the conclU,Sions and ~tlons contafncd tn the April 200S Worldng 
Group Report. to lncl\Jde thoee d.ealmg wtth certain Interrogation ~ 
were baaed on the Justscc Depa.rt:ment anafysts o! the Torture Statute u act 
forth 1n the 2002 OLC Opinion. With the wtthdrawa1 of the 2002 OLC Optnicm. 
the legal analyB1s and conclusJons contained in the Workin& Group Report can 
no longer be viewed ae applicable or btndlng gutdance. Our concern 15 that, 
despite thla fact. sfgn1.8cant po~ of~ Working Group Report are JlO'i! 
wtdely available to the general publlc arid mJght well be mistakenly vt~ by 
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personnel ln the fteld 89 a basl8 for departtng from U .S law and policy. We 
strongly recommend you take act10n, s1mila.r to that Uiken boJ the Depart:mc,nt 
of Justice in wtthdrawtng the 2002 OLC Opinlon, and Issue Department-level 
gWdancc that tb1s Report be treated as a historical document and 1a not to be 
used or relied upon u gWdancc or authority on d~talnce intenogattons. · 

7. We also strongly urge 001.J to CODSldc.r 1-u.blg a:i ~ poU~ for.sill 
tnterrogatlon opcratlona. The 2002 OLC ~ baa been tncomctly · 
chancterJzed u justifying a departure from the mlnJmum standards of 
humane treatment and we belleve it Js Important to C01'1'ect th1a Dl1Spercept:Jon 
Further. one of the erantftcant l.essooa-leamcd from the vadous 1.nvesugatton11 
.tnto detainee abuse 11 that a dear, ccoD18tcnt. OVa1lrChlng.policy from DOD 1a 
esse:nt1aJ tn emurtng departmcnt·Wlde adherence to acceptable standards of 
con.d~ct. Each serY1oe end the Joint Sta.If have coordJnatcd on the proposed 
DIA fn~tion guJdancc. Drawing on key drment:a of'DIA's gutdaoce, we 
will oft'er you spedftc ~dat1ana on 11 draft DOD fntetropUon policy, 
mcludtng pddellDco - to the mtntmum standards for ·humane treatment.~ An 
overarch1ng DOD policy will assist. fn correctillg any mSspeteepticma from the 
2002 OLC Op1n1on aa well as dimlnate mv potential confUslon in the field a.a 
to spcdftc infemlga.Uon techn1quea tD be implemented. 

. . 
o. ~-you tor th• oppnrinnlty to provSde commenta on the I)H:nnber 2004 
OLC Opinion. We stand ready to further dbcutl& the 2004 OLC Opinion at 
your coaven1mce. 

c/f :!:f:!:-
'Rear M.mlral, JADC, U.S. Navy 
Ju.dge Advocate General 

<f!~-
CAPI', JAGC, U.S. Navy_ 
Legal Counsel to the ch.alrman. 
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31January2005 

MEMORANDUM FOR DEPARTMENT OF DEFENSE GENERAL COUNSEL 

SUBJECT: Proposed DOD Interrogation Polley 

l . In our 18 ,Jan 05 memo, we committed to preparing a .recommendation far a 
DOD interrogation policy. Attached, please find our proposal~ 

2. We welcome the opporrunity to discµss our recommendation with you and' 
to ~viO'W a:ny modifi=tion• or changes you propose. 

r ~fi. ·o~ Thoma;;J'~ 
MG, USA 
The Judge Advocate General 

Ck;<~ 
ai-S~.Rives 

Major General, USAF' 
Deputy Judge Advocate Ckneral 

J>;_ Mf:!!.'---
Rcer Admlra.1, JAGC, U.S. No.vy 
Judge Advocate General 

~i~ 
BGen, USMC 
Staff Judge Advocate to 
the commw11Jtw~ 

~ 

:. ..... .. ~~ !.! 

CAPT, JAOC, U.S. Navy 
Legal Counsel to the Chairman, 
Joint Chiefs of Staff 

" · .03t l 81.Z006 fRt 8: Ztl • (.JOB .NO·: 71 35 ] · ~COG 
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DOD Iaturogation Polley 

It is the policy of the United States Government to treat all detainees 
humanely nnd in compliance with all applicable lnws, including the US 
Conatitntinn, federal statute5. and US treaty obligations. Dt:partment of 
Defense (DOD) interrogations will be conducted in compL18.DCC wun thhs 
policy. 

• In no case will torture or cmel, inhumane or degrading treatment 
of detainees be authorized or tu]erated. 

• ln addition to the absolute duty to refrain from such acts, DOD 
personnel arc obligated to prevent other& from committing such 
nct3, and to report such acu to the appropriate authorities. 

A key component to our successful wal"timc efforts is the effective 
intcrrogxi.tion of those individuals we detain. 

• Tho need to obtain timely &trat.egic, operational, and ta.ctical 
intelligence must, however, be accomplished in compliance with 
the overarching dut;Y to treat all detainee~ humanely. 

• LJOU personnel W1ll purlJue 1'U<lt.cisi'-', v,1;1Q1'al..ion.oJ, o.nd. i...cticc>l 
intelligence through rigorous, disciplined interrogations in. 
compliance v."ith this policy. 

• Interrogations conducted IAW approved techniques provide 
necessa.sy and reliable intelligence consistent with the mand.a.te to 
tr=.t all d c t.aincc::t huma.noly. 

Interrogations will at all times be conducted in compliance with all 
appllcablo laws and regulations, including the US Constitution, -federal 
smtu~. US treaty obligations, Secretary of Defense and Combatant 
CoaunAX>d•r o.r~ro, CU1rl t he rnHey ii .. t fnrth In thil' memo. -

• Army Field Manual 34-52 sets forth the basic principles, methods, 
and techniques for interrogations by the United States Armed 
Forces. 

• Use of any int.errogation techniQUe outside of those provided in FM 
34-52 requires the explicit, written approval of the Combat:aut. 
Commancle.r with notification to the Secretary of Defense. 

All detainees will be held and interrogated in a safe and.humane 
environment. ~ecesswy_and adequate food, wntcr, clothing, ahclter,.and 
medical care will be proviaed at e..U times. 

P.07 -
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