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MEMORANDUM
To: OARDEC, Administrative Review Boards
U.S. Naval Base Guantanamo Bay, Cuba
From: Stephen Oleskey, Esq.
Robert Kirsch, Esq.
Doug Curtis, Esq.
Melissa Hoffer, Esq.
Date: March 30, 2005
Re: Belkacem Bensayah ISN# 10001
Saber Labmar ISN# 10002
Mchamed Nechla ISN# 10003
Mustafa Ait [dir - ISN# 10004
Lakhdar Boumediene ISN# 10005

Hadj Boudella ISN# 10006

Memorandum In Support of the Release and the Return to Bosnia of Detainees Bensayah,
Lahmer, Nechla, Ait Idir, Boumediens and Boudella {s)

¢w) Introduction

(+) We have attached to this memorandum six submissions dated March 31, 2005, explaining
why the Administrative Review Board (Board or ARB) should recommend that the
Department of Defense (DOD) release each of the detainees identified above. We submit
these materials pursuant to the May 11, 2004 Order by the Deputy Secretary of Defense
(OSD 06942-04) (ARB Order) and the September 14, 2004 Memorandum from Navy
Secretary Gordon England (England Memorandum), the civilian officer designated to
operate and oversee the Board proceedings under the ARB Order. This Memorandum
briefly summarizes facts, issues and Combatant Status Review Tribunal (CSRT)
decisions of significance to all six of our clients. All of these matters address factors
important to the deliberations of each Board reviewing our clients’ status for release
under the ARB Order and the England Memorandum.

¢u) We submit this Memorandum, and all of the materials and submissions attached to it,
without waiving any claims made, or which could be made, in the habeas corpus action
captioned Lakhdar Boumediene et al. V. George W. Bush et al., 04-CV-1155 (USDC
DC), now pending before the United States Court of Appeals for the District of Columbia
Circuit (No. 05-5062). We also specifically request, for the reasons summarized below,
that all six of our clients be reviewed for release by a single Board. We hereby withdraw
our separate unclassified filings of February 1, 2005 and replace them with the
submission being made at this time for all six clients.
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{14 The United States has treated the cases of these six men as closely related since even

(u)

W

(u)

before they were taken into custody. All six were arrested and later transported to
detention facilities at the U.S. Naval Base at Guantanamo Bay based on a concern (never
substantiated) that, in the fall of 2001, they were involved in a plot or conspiracy to
homb the U.S. and British Embassies in Sarajevo. From their October 2001 arrests in
Bosnia through their CSRT proceedings in the fall of 2004, DOD has treated the six as if
they were close associates (though in fact only four were good friends) involved in a
terrorist conspiracy in Bosnia and their dispositions therefore as closely related.
PowerPoint presentations and other summaries in their CSRT files often refer to our
clients as “The Algerian Six.” A significant portion of the documents and allegations
that make up the CSRT records of all six are common ones, and many of the bases
evaluated by CSRT panels addressing whether to classify the men as enemy combatants
also are the same. Therefore, in our submissions for each, we identify, discuss and
deconstruct the common themes and claims previously relied upon to justify our clients’ -
extraordinary rendition from Bosnia to Guantanamo (in the face of an order for their
immediate release issued Yanuary 17, 2002 by the Bosnian Supreme Court) and their.
continued detention in Guantanamo. '

All six were born in Algeria, were schooled there and lived there through their teenage
years. Each left Algeria during the late 1980s or early 1990s, and by 1997, all six had
established their homes in Bosnia. All were married, four to Bosnian women, and all had
children born in Bosnia who are Bosnian citizens (there are twenty children in all). Five
of the six men worked in mid-level administrative or technical positions for Muslim
charitable organizations involved in the U.S. led reconstruction of Bosnia. They were not
politically active. These men do not fit the mold or profile of many of those individuals
that DOD claims to have apprehended in or near battlefields who can be said by their
actions or words to have shown themselves to be anti-Western terrorists or religious
exiremists, And unlike virtuaily anyone else known to be detained at Guantanamo, ali
available evidence of the alleged act for which they first were detained in Bosnia - a
bombing plot against the U.S and British Embassies- was extensively reviewed for three
months by Bosnian investigators and courts in the Fall 0f 2001 which then ordered their
release for lack of evidence to support this claim.’

In contrast to many others confined at Guantanamo, none of the six has ever bome arms
against the U.S. or its allies, none was captured on or near a battlefield, and none was
found in possession of any weapons, bombs, bomb making equipment or other tangible
evidence of intent to commit a violent or terrorist act that could endanger U.S. or allied
interests. There is no credible evidence in their CSRT files that any of them expressed
extreme anti-American or anti-Western views; none of them has ever trained in
Afghanistan or at any other terrorist location. There is also no meaningful intelligence

¥ As detailed in our six submissions, other Bosnian courts, its Parliament and its ruling Council of Ministers
heve all taken steps since January 2062 directed at securing the return of the six men as having been
improperly and unlawfully rendered from Bosnia to Guantanamo under extreme U.S. pressure. Today, the
Bosnian government stands ready to negotiate for the return of the six as soon as the ARB process is
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information ever obtained from questioning any of the six men for over three years in
Guantanamo - niot becanse they have concealed such information - but because, as a
thorough review of their classified files, coupled with the information uncovered in our
investigation and detailed in our submissions makes plain, they do not possess such
information? Recommending that they be held indefinitely in Guantanamo, instead of
being returned to Bosnia whose govermment actively seeks their release, would
accomplish no meaningful national security or intelligence goals, and would be unjust
and punitive to men who have already suffered extensively because of erroneous
intelligence provided to DOD in 2001.

There Was No Embassy Plot
The Six Are Not Enemy Combatants

(b)(1)

(b)(1) by October 21, 2001, all six had
been arrested and jailed by Bosnian authorities.” Press reports at the time were filled with

2 Whilainmiimu_DQQCITF “Detaines Guidunce Assessments for Release or Detention” for some of the

six menkRX1) - in other
cases, as discussed in our submissions, these assessments do not withstand a careful scrutiny and analysis
BE A4esSitnis o :|| ﬂ]ﬂsm

hich the assessments are based. Th

by 1) These Assessments agsume

which is original raw field data from unidentified “sources”) is credible and reliable and that since our

clients have never admitted to facts supporting this information or to any other significant fact of
intelligence value, they must necessarily still be withholding important intelligence information. As we
demonstrate in our submissions (the first opportunity we have had to comment on the considerable body of
file information concerning our ¢lients), the principal information relied upon for previous assessments (as
well as by most of the CSRT panels) is neither credible nor reliable. The previous CITF Assessments of
both Threat Level and Intelligence Value are therefore not reliable indicators of whether our clients now
pose a danger to the U.S, or other allied interests or should be held indefinitely at Guantaname for further
interrogation.

* Mr. Bensayah was the first to be arrested, on October 8, 2001. The initial charge against him was not
tervorism-related, but that he had made false statements in connection with seeking citizenship in Bosniz -
2n immigration violation. He had originally entered Bosnia nsing a passport bearing an alizs. However, as
explained in the submission made on his behalf, in the late 1990s, after marrying a2 Bosuia woman, he had

W
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leaked stories of the claimed plot. The United States closed the Embassy for a day or
two, and then reopened it without incident.

{1 The six men ultimately were held in Bosnian jails for approximately 90 days. During that
period Bosnian investigators, working under an investigative judge of the Bosnian
Supreme Court, reviewed telephone records, computer files, documents, so-called pocket
litter and a variety of other materials collected from the six in cormection with their
arrests. The Bosnians also interviewed witnesses, requested the information supporting
the U.S. arrest request and otherwise investigated in an effort to substantiate the charges
being considered as a result of the U.S. allegations. Despite this extensive investigation
and judicial proceeding, they found no evidence supporting the alleged bombing plot.

(b)(1)

(€84

(U) Certain aspects of that January 17-18, 2002 night are significant to the considerations of
this Board. First, while Messrs. Nechla, Boumediene, Ait Idir and Boudella were good
friends and socialized frequently, of those four, only Mr. Boumediene knew Mr.
Bensayah, because Mr. Boumediene (head of the Red Crescent Society of the United
Arab Emirates orphans department in Sarajevo) on rare occasions had given food and
clothing to Mr. Bensayah for Mr. Bensayah’s young children. And, of those five, only
Mr. Bensayah knew Mr. Lahmar. The two had been casual acquaintances since the two
Algerians met, by chance, in 2000, in a marketplace in Zenica, Bosnia where Mr.
Bensayah lived and Mr. Lahmar regularly visited his young son by his former wife.

(rwopiss) The fact that (b)(7)(A)

(hY 7\ A ~Thas been a consistent (though often disregarded)
theme in the information collected from all six, beginning during their detention in
Bosnia and continuing throughout every episode of interrogation during which the
question was raised at Guantanamo. Generally, the classified file reflects that the U.S.
intelligence evaluations of the six men have ignored these facts and instead treated the six
as close associates by relying on & “six degrees of separation” analysis.

voluntarily reported the use of the former alias to Bosnian authorities, and obtained corrected docurments in

his own name.
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While those facts clearly were not persuasive either for interrogators or for the majority
of the CSRT panels, in light of the conclusions reached by two of the CSRTs and the
obligations imposed by the ARB Order, this Board must assess anew the claims that
there was a close tie or connection among the six which would support the bombing plot
claim. . : ‘

(P> The question of whether any plot against the U.S. Embassy ever existed was considered

squarely by one CSRT, which found the claim unsubstantiated. O

(b)(1)

(4

(sux¥)

22015

The absence of substantial, credible or corroborated evidence of a threat against the U.S.
Embassy is important for another critical reason. Among other things, this Board should
consider whether the six men have properly been classified as enemy combatants.
According to the England Memorandum *[a]n enemy combatant is defined as an
individual who was part of or supporting Taliban or al Qaida forces, or associated forces
that are engaged in hostilities against the United States or its coalition partners. This
includes any person who has committed a belligerent act or has directly supported
hostilities in aid of enemy armed forces.” { See England Memorandum, footnote 1.)
Without specific, credible, corroborated evidence of a threat to bomb the Embassy — ‘
indeed, in the face of a conclusion that no such threat existed — there is no suggestion that
any of the six ever was engaged in any activities covered by this definition of an enemy
combatant. Consequently, this Board should evaluate the extent to which any of the six
properly was classified as an enemy combatant — a question which can now be
considered, for the first time, with the benefit of the two CSRT analyses provided above,
as well as other detailed analysis in our six submissions.

(b)(1)
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(4> None of the Six is Linked to the GIA
None Has Any Intelligence Value for the U.S.

(.57) All six CSRT panels found that the men were all members of or linked to the Armed

Mmmmw%rﬁm (b)(1) r_\
b¥(1) is finding 1s the principal basis for

assessing enemy combatant status for all six men, based not on any action that they took
or plarmed against the U.S., but, rather, based on their alleged membership in an
organization that had the potential to take such action. '

() The facts about the inception and status of the GIA are not in dispute. State Department
documents report that the GIA *began its violent activities in 1992 after Algiers voided
the victory of Islamic Salvation Front (FIS) - the largest Islamic opposition party - in the
first round of legislative elections in December 1991." Patterns of Global Terrorism,
2003 (U.S. Department of State, June 2004). Similar information is contained in the
Terrorist Organization Reference Guide (U.S. Dept. of Homeland Security January
2004), See Encl. (2) to Lahmar CSRT Decision Report at Exhibit R-3, attached to Joint.
App. at Ex. E(¢). That guide states that the GIA “aims to overthrow the secular Algerian
regime and replace it with an Islamic state.” The guide characterizes the GIA’s area of
operation as “Algeria."

(W) A it reviews the specific submissions included on behalf of each of these men, the Board
will see that the repeated GIA assertions constitute errors not addressed by the CSRT
proceedings. None of the six men remained long in Algeria during the period while the
GIA was active there, and some were gone even before the December 1991 election that
precipitated the GIA's tetrorist agenda. The forcign ministry of Algeria, through its
Rome Embassy, provided us with certifications that each of the men was born in Algeria.
We would not have received such cooperation if the Algerian govemnment believed any
of the six was a member of the GIA. Similarly, Mr. Ait Idir tock the time to register his
children with the Algerian embassy afier cach was born, and Mr. Nechla placed a call to
the Algerian Embassy in Rome upon learning he was to be arrested in October 2001 2
None of those actions are those of a who is a member of or associated with an
organization that violently opposes the Algerian government.

(aeer) Also pertinent to the Board's evaluation of this common allegation is the conclusion
reached by the CSRT Tribunal that closely reviewed the GIA issue. (b)(1)

(b)(1)

{4y 5 See Encl. (2) to Nechla CSRT Decision Report at Ex. R-22 (phone records), atuch;ed to Joint App. at Ex.

H(x).
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Decision at para. 1(¢), attached to Joint App. at Ex. D(b). This Board also should look

closely at the basis for the conclusory language about the GIA that litters the files of ail
six men.

(s##r  Even where alleged GIA links extend beyond the list, which was analyzed and
discredited by the Boudella Tribunal, the files imj@ to us by the Justice Department

t besti(bY(1)
(b)(1)

csewe) (D)(1)

(s Perhaps most important for the deliberations of this Board is information not available to
the CSRT Tribunals. Near the end of the (almost simultaneous - not surprisingly) CSRT
process for the six men, newly available exculpatory evidence bearing on the GIA claim
i ut only to two members of the CSRT panel evaluating Saber

( s‘!frdﬁ" (b)(1 )
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{ «) Our analysis of Mr. Lahmar's CSRT classified file and our investigations in Bosnia over
the last six months strongly suggest that the source of the Lahmar “smear campaign,” of
the purported list of Algerians living in Bosnia with GIA connections (see footnote 6
below), and of the claim that Muslim charitable entities operating in Bosnia and, in
particular, the Saudi High Commission were fronts for terrorist groups, was Ali El
Hamad, Mr. Lahmar’s ex brother-in-law. Hamad is serving a lengthy jail term in Bosnia
for various crimes. He has been plying U.S. intelligence for yeers with claimed facts
about Muslim extremists and groups he says are operating in Bosnia, in an effort to barter
his way out of jail. A recently Tﬂiﬂlﬂﬁﬂéﬁg from Hamad to then SFOR
Commander U.S. Major Gener: b)(6) Bosnia shows that General

(b)(6) }nd SFOR (the NATO sponsored, U.S commanded Stabilization Force
responsible for keeping the peace in Bosnia) did not believe Hamad’s stories.’

(shwrd This new development is significant for this Board. b)(1)

(b)(1)

(b)(1) - . The less obvious but equally
important revelation, for intelligence evaluation purposes, is that Hamad has shown
himself in his letter to General(b)(6)]to be a principal source of the claim that al Qaeda
was connected with many Islamic humanitarian organizations engaged in relief work in
Bosnia during and after the 1992-1995 war and all by the Saudi High
Commission for Relief. - Hamad’s letter to General (D) (6) reveals that information from
Hamad is no longer accepted either by U.S. intelligence or on the ground in Bosnia. The
fact that Hamad is at the heart of many of the key suspicions leveled at each of our clients

explains why none have an ine ot to_interrogators about Muslim |
|The fact that Hamad’s duplicity has

niot been well publicized may explain why information he supplied is still relied on and

the principal reason some of six {b)(1) |in previous

CITF Assessments.

( «) As the Board will sce in conducting its review of the relevant files, while none of the six
men has been interrogated at Guantanamo about the debunked Embassy plot, and
although there is little in their interrogation summaries about the GIA, all have been
questioned about Muslim charity organizations operating in Bosnia. Not surprisingly, the
files of each man include many common evaluations assessing the terrorist links of such
charitable organization, including some for which the six have worked or with which they
have been associated at some point, sometimes before moving to Bosnia. For at Jeast
three significant reasons, however, this Board should look critically at whether those

{ %) 7 Hamad’s July 26, 2004 lettes to General Packett is attached to the Joint Appendix at Exhibit M.

(u ) i According to a Bosnian new service, a NATO Sarajevo HQ spokesman recently reported that “the
possibility of terrorist threat in BiH is very low” and that “NATO does not have a single piece of
information tdicating the possibility of a terrorist attack in BiH." Joint Appendix at Exhibit P.

SECRETHNOFORN-
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charitable links truly provide a basis for attributing intelligence value to any of these
men. We respectfuslly submit they do not.

First, consider the positions each man held with respect to the organization that employed
him. All were, at most, in middle management or technical positions. None were in 2
position to control fund-raising or the distribution of significant amounts of money.” The
limited influence of those positions, combined with the fact that none of the organizations
was ranked as a high tier target organization, suggests that none would have had access to
the type of information likely to be of intelligence value in 2005.

Second, it is improbable that these men have information of any current intelligence

value about organizations whi ay have worked for many years ago (in some
cases over a decade ago). (BDY1)

(b)(1)

b)(1) TThe Board should inquire into the
chronology of the relevant determinations and whether each man’s involvement - whether
due to timing or degree of association - truly supports a conclusion about intelligence
value.

Finally, because other bases for arresting and continuing to detain the men appear to be
invalid, the Board must consider the ruling of the United States Supreme Court in Hamdi
v. Rumsfeld ___U.S.___, 124 8. Ct. 2633 (2004). The Court ruled that it was illegal to
detain solely for purposes of collecting intelligence. While the Hamdi opinion was in the
context of a citizen, that factor likely makes no difference in the context of a detention
without charges and where there is no urgent security threat. See footnote 8, supra.

Bosnia Has Written to The U.S, Seeking the Retum of the Six

The final common factor the Board should consider as it evaluates these six cases is that
the government of Bosnia has written to the United States seeking the return of the six.'0
We are aware of a recent written response to this request from Secretary Condoleezza
Rice, copies of which likely will be available to this Board through the Department of
State,

? For example, Mx. Ait 1dir was the computer manager for one charity; Messrs, Boumediene and Nechls
mensged a local aid distribution programs for orphans for branches of the Red Crescent Society, and Mr.
Boudella also managed orphan assistance programs. Each had 2 substantial hicrarchy superior to him; none
controlled these organizations or their finances.

10 The Board also should take note of the fact that at least as early as December 2004 the Department of
State opened communications with the Algerian government, nquiring into whether Algeria would accept
the six. That inquiry alone suggests that the DOD and State have considered these men appropriate for
release.
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(4>  All of the men wish to return to their wives and children in Bosnia, and to resume their
normal lives to the extent they are able. The willingness of the Bosnian government to
accommodate those requests, combined with the support of family, business associates
and others - all as evidenced by the materials attached to the submissions which follow -
show that the necessary prerequisite for recommendations of repatriation exist.

(u) Conclusion

(i) The ARB Order and Fngland Memorandum require this Board to carefully examine
evidence and to rely only only that derived from credible sources. We have had access
only to limited information — most, but not all — of what was relied upon by the six
Tribunals at Guantanamo last Fall. What we have seen, as outlined above, raises serious
questions about the integrity of the DOD process, due to the quality of the intelligence
information provided to and relied on by DOD in that process. And none of the CSRT
panels had the opportunity to consider all of the factors highlighted here, and in the

 attached submissions.” We respectfully submit that the review required of this Board
will show the errors unwittingly provided to and relied on in earlier proceedings and
assessments.

( «) EBachofthese six men is suffering physically, emotionally and psychologicaily. Some
have described symptoms that might benefit from prompt medical attention; all have
indicated that their requests for such attention now are not heeded. And as set out in the
attached submissions, these detainees exhibit symptoms of those suffering extreme
psychological injuries. The continued confinement of these men by the DOD will only
exacerbate those conditions.

(« ) TFor all of the foregoing reasons, and as set out in more detail in the attached submissions,
all of which are hereby incorporated by reference into the materials submitted on behalf
of each of them, this Board should recommend that the Department of Defense, through
the Department of State, retum Belkacem Bensayah, Saber Lamar, Mohamed Nechla,
Mustafa Ait Idir, Lakhdar Boumediene and Hadj Boudeila to their families in Bosnia.

(k) Weare prepared to answer the Board's questions or to provide additional information.

Respectfully Submitied, 426

Stephen Oleskey Wilmer Cutler Pickering Hale and Dorr LLP
Robert Kirsch 60 State Street

Douglas Curtis Boston, MA 02109

Melissa Hoffer 617.526.6000

( t’l) 1Tt is not our goal to criticize DOD with respect to these intelligence failures. Indeed, each day press
reports include sven more indications that many inside the government are coming to recognize that some
. of the information relied on in the war on tervor was not well-founded. See New Yorj: Times, March 29,

UNCLABSIFIED
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Exhibit A.
Photographs of Messts.
Boumediene, Nechla,
Lahmar, Boudella, Ait Idir,
and Bensayah
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Exhibit B.
Summary of Action of the
Government of Bosnia and
Herzegovina Concerning the
Return of the Six Detainees
Taken from Bosnia and
Herzegovina to the U.S.
Prison at Guantanamo Bay,
Cuba (prepared by counsel),
with attachments
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Summary of Actions of the Government of Bosnia and Herzegovina
Concerning the Return of the Six Detainees Taken From Bosnia and Herzegovina
to the U.S. Prison at Guantazamo Bay, Cuba

Submitted to the Administrative Review Board in the Matters of Mustafa Ait Idir, Belkacem
Bepsayah, Hadj Boudella, Lakhdar Boumediene, Saber Lahmar, and Mohamed Nechle

I. One of the factors that this Administrative Review Board (the “Board”) is directed to
consider in evaluaiing the continued detention of persons detained at Guautanamo Bay is
whether the person’s home State-“will or will not accept retun” of the person and “the
circumstances of, or any conditions related to, such requm.”’

2. This document is submitted to advise the Board of the specific actions taken by the
Govemnment of Bosnia and Herzegovina (“Bosnia”) that demonstrate its willingness to aceept
return of the six Guantanamo detainees taken from the territory of Bosnia by U.S. forces on'or
about January 19, 2002. Those detainges are Mustafa Ait Idir, Belkacem Bensayah, Hadj
Boudella, Lakhdar Boumediene, Saber Lahmar, and Mohamed Nechle (together, the
“Detainees™). :

3. The six Detainees are of Algerian descent but lived and resided in Bosnia with their families
at the time of their forced removal to Guantanamo Bay. Four Detainees are Bosnian citizens and
two are long-term residents. Five Detainees (Ait Idir, Boudella, Boumediene, Lahmar, and
Nechle) were arrested between October 18 and 21, 2001 at the express request of the United
States and placed in investigative detention in Sarajevo, the Bosnian capital. The sixth
(Bensayah) had already been arrested by order of the Municipal Court in another locality,
Zenica, on October 8, 2001 and was transferred to Sarajevo when his detention in Zenica ended
on January 16, 2002.

4. The six men were suspected by the United States of planning to bomb the embassies of the

United States and the United Kingdorm, but they have never been charged with such a crime. On ~ © .
the contrary, the three-month investigation by Bosnian authorities while the six were detained in .
the fall of 2001 did not tum up any evidence linking them to any terrorist plot. For example,

although it was publicly reported that Mr. Bensayah had a number of phone conversations after

September 11, 2001 with a senior A} Q’acda member in Pakistan, expert analysis of Mr. .
Bensayah’s telephone records—conducted by order of the Supreme Court of the Federation of :
Bosnia and Herzegovina—failed to find any support for this allegation.

5. On January 17, 2002, the office of the prosecutor of the Federation of Bosnia and
Herzegovina informed the investigative judge of the Supreme Court that there was no reason to
detain the six men any further. That day, the investigative judge ordered the six men
immediately released from detention.

6. On the same day, the Human Rights Chamber for Bosnia and Herzegovina issued an order on |
provisional measures in a case brought by four of the Detainees (Boudella, Boumediene, Nechle,

' Department of Defense Designated Civilian Official, Memorandum Dated September 14, 2004, Regarding
Implementation of Administative Review Procedures for Enemy Combatants Detained at U.S. Navai Base ?
Guantananio Bay, Cuba, Encl. (3) (“Administrative Review Board Process™), pars. 3.£(1)(A)(6E).

U920 ' : UNCLASS!FEED - _ . e l
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and Lahmar). The Chamber’s order directed the Government of Bosnia to “take all necessary
Steps to prevent that the applicants are taken out of Bosnia and Herzegovina by the use of
force.™ Under the Dayton Peace Agreement, the Chamber’s order has the force of domestic law
in Bosnia.’

0372372005 10:33 FAX

7. Notwithstanding the rulings of the Supreme Court and the Human Rights Chamber, the six
men were forcibly removed from Bosnia by U.S. forces on January 19, 2002, and flown to the
U.S. Naval Prison at Guantanamo Bay, Cuba.

8. On October 11, 2002, the Human R_ights Chamber held that the removal of Detainees
Boudella, Boumediene, Nechle, and Lahmar occurred in violation of the law of Bosnia.* The
Chamber also found that the expulsion violated the provisions of the European Convention on
Human Rights. On April 4, 2003, the'Human Rights Chamber issued similar decisions regarding
Detainees Bensayah and Ait Idir.”

9. Inall three of its decisions, the Human Rights Chamber required the Government of Bosnia
to take various specific actions to assist the Detainees.-includin g “to use diplomatic channels in
order to protect the basic rights” of the Detainees, to provide them with “consular support,” and
to “retain lawyers ... in order to take all necessary action to protect the applicants’ rights while in
U.S. custody and in case of possible military, criminal or other proceedings.”® In the Human
Rights Chamber’s decision of April 4,,2003, regarding Detainec Ait Xdir, the Chamber
specifically ordered the Government of Bosnia “to take all possible steps to obtain the release of
the applicant and his return to Bosnia and Herzegovina.”’

10. The Government of Bosnia has recognized its obligations under the Human Rights
Chamber’s decisions and has taken several actions demonstrating its willingness to accept the
Detainees’ retwm, as detailed here.

11. Although the six detainees were deprived of their Bosnian citizenship and permanent resident

? Boudellaa, Boumediene, Nechle and Lahmarv. Bosnia and Herzegovina and the Federarion of Bosnia and
Herzegovina, Human Rights Chamber for Bosnia and Herzegovina, Cases Nos. CH/02/8679, CH/02/8689,
CH/02/8690, CHO2/8691, Order for Provisional Measures and on the Organization of the Proceedings {Jan, 17,

2001) (attached hereto),

? See General Framework Agreement for Peace in Bosnia and Herzegovina, Annex 6, Atticle X, para. 6 (attached
herelo end available at htpy//www ohr int/dpa/defanitasp?eontent id=374).

* Boudellaa, Boumedienz, Nechle und Lahmar v. Bosnia and H erzegovina and the Federation of Bosnia and
Herzegovina, Human Rights Chasnber for Bosnia and Herzegovina, Cases Nos. CH/02/8679, CF/02/8689,
CH/02/8690, CHD2/8691, Decision on Admissibility and Merits (Oct. 11, 2002) (availsble at

hitp:/fwww hre ba/dsabase/decisions/CHO2-
§679%20BOUDELLA A %20et%20al, %20Admissibility % 20and %20Meris%20E. pdf) (“"Boudella et af. Human
Rights Chamber Decision™). ,

* Bensayah v. Bosnia and Herzegovina and the, Federation of Bosnia and Herzegoving, Humun Rights Chamber for
Bosnia and Herzegovina, Case No. CH/02/9499, Decision on Admissibility and Merits (April 4, 2003) (availabie at
http:/fwww.hre.ba/database/decisions/CH02-9499%20Bensayah % 20Admissibility%20and %20Merits%20E ndf)

- ("Bensayah Human Rights Chamber Dccision™); Al Jdir v. Bosnia and Herze govina and the Federation of Besnia
and Herzegovina, Human Rights Chamber for Bosnis and Herzegovina, Case No.CH/02/8961, Decision on
Admissibility and Merits (April 4, 2003) (available at hup//www.hre ba/databass/decisions/CHO2-

8961 9%201dir%20 Admissibility %20and%20Merits % 20E.pdl) (“Alr Jdir Ruman Rights Chamber Decision™).

Boudellu er al. Human Rights Chamber Decision. paras. 330-331; Bensayah Human Rights Chamber Deacision,

paras. 217-218; Air Idir Hurnan Rights Chamber Decision, paras. 167, 170.

" Air Idir Human Rights Chamber Decisjon, para. 168,
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Boudella, and Nechle has been restored following orders of the Supreme Court of the Federation
of Bosnia and Herzegovina. On January 31, 2005, the Bosnian Minister of Just ce, Slobodan
Kovac, confirmed in a statement that these four individuals are citizens of Bosnia.’ Senior
representatives of the Ministry of Justice similarly assured counsel for the Detainees in a meeting
on January 17, 2003, that all six Detainees are entitled to repatriation to Bosnia.

03/23/2005 10:34 FAX

12. On November 18, 2003, the Bosnian Council of Ministers—the executive body with primary
responsibility for carrying out policies and decisions in the fields of defense, intelligence, and
foreign policy—determined that the Ministry of Justice should assi g0, as soon as possible, a
person who would visit Bosnian citizens detained at Guantanamo Bay.

13. On April 21, 2004, the Commission for Human Rights, Immigration, Refugees and Asylum
of the Parliament of Bosnia and Herzegovina formally accepted the conclusions and measures
ordered by the Human Rights Chamber. The Commission requested all relevant institutions of
Bosnia urgently to implement the Chamber’s decision and to initiate 2 procedure with the United
States anthorities for the return of Guantanamo detainees to their homes in Bosnia and
Herzegovina. The Commission’s report was adopted by the full Honse of Representatives of the
Parliament on May 11, 2004.

14. On June 24, 2004 the Bosnian prosecution authorities formally ended all investigations
regarding the six detainees with regard to any suspicion of terrorism. Mr. Zdravko KneZevic,
Chief Prosecutor of the Federation of Bosnia and Herze govina, confirmed in an interview on
January 18, 2005 with Attorney Stephén Oleskey, counsel for the Detainees, that the
investigations regarding suspicion of terrorist acts had been completed and closed. To our
xnowledge, the six Detainees are no longer the subject of any terrorism-related investigation.

15. Between July 27 and 29, 2004, Mr. Amir Pilav of the Bosnian Ministry of Justice visited
Guantanamo Bay and met with four of the Detainees. Mr. Pilav later wrote a report to the
Ministry of Justice dated August 10, 2004 and, at the request of the Council of Minsters, an
annex dated October 18, 2004, that contained detailed recommendations for actions to be taken
with regard 1o the detainees. ‘The annex was forwarded to the Council of Ministers on October
21, 2004. The cover letter to the annex, signed by Bosnian Minister of Justice Slobodan Kaovac,
recommended that the Ministry of Justice be tasked with fulfillment of the proposed
recommendations and appoint an official to lead implementation.

16. At its session on November 16, 2004, the Bosnian Couneil of Ministers adopted the
recommendations of the Ministry of Justice as the official policy of the Government of Bosnia
and Herzegovina.. Recommendation 9 of the recommendations adopted by the Council of
Ministers stated that it was necessary to, start negotiations with the United States Government for
the repatriation of the Detainees to Bosnia.

17. On January 31, 2005, the Bosnian Minister of Justice, Slobodan Kovac, issued a statement
declaring that he would give full assistance within his authority for the resolution of this issue.
The Minister of Justice indicated that the return of two Detainees, Saber Lahmar and Belkacem
Bensayah, might be accomplished through extradition procedures, and that the Ministry of
Security of Bosnja should take a lead rofe in secu ring the return of the remasining four Detainees.

¥ Statement of Minister of Justice Slobodan Kovac (Jan. 31. 2003), attached herelo with vnofficial translation,
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The Minister of Justice stated that he would recommend this course of action to the Council of
Ministers of the Government of Bosnia.®

18. On February 1, 2005, the Counciliof Ministers unanimously approved the initiative of Prime
Minister Adnan Terzi¢ to send a formal letter to the United States Government requesting the
return of the Bosnian Detainees. On March 11, 2005, the Minister of Justice confirmed that the
Bosnian Government had sent such a letter to the United States Government and that it was
awaiting a response. To our knowledge, the Bosnian Government’s letter has not been publicly
released.

19. These developments demonstrate beyond doubt that the Government of Bosnia is committed
-to the return of the six Detainees from Guantanamo to Bosnia and is eager to discuss the matter
with the United States.

? Statemnent of Minister of Justice Slobadzn Kovac (Jan, 31. 2003), attached hereto with unofficial ranslation.
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HUMAN RIGHTS CHAMBER * * _ 1OM ZA | IUDSKA p1iavh
FOK BOSNIA AND HERZEGOVINA " N ZA BOSNU ) HERCYGDVINY
- ——— IR T T * * * A —

ORDERFOR PROVISIONAL MEASURES
AND THE ORGANISATION OF THE PROCEEDINGS
(Arlicle X paragraph 1 of Anngx B o the Ganeral Framework Agreement for Peace In Bosnla and,
Herzegovina; Rule 33 paragraph 3, Rule 38 paragraph 2, Rule 49 paragraph 3 and Rule 50 of the
' Rules of Frocedure)

Gase no. CH/02/3678, CH/U2]8889, CH/02/8680, CH/Q2/8681

Had? BOUDELLAA, Boumedlene LAKHDAR, Mohamed NEGHLE, Sabar LAMMAR

v. Bosnia and Herzegovina ard the Federation of Bosnia and Herzegovina
The Human Rights Chamber for Eos'nla and Herzegovinag,
Consldering that the akove-mentioned csse {s now pending before the Chamber;

Caonsidering \hat at this stege cﬁ the proceedings It does not appear that the Chamber |acks
jurlsdiction to declde the merlts of the case;

Considerng that It appears (lkely 'that i provisional measurss are net ordered, the applicant will
suffer harm which annot subsaquently be remedied:;

ORDER the respondent Parties, Bosnia and Herzegoving, and the Federation of Bosnia and
Herzegoving, 10 take all necessery steps ta prevent that the appileants are taken out of Besnla and
Herzegovina hy the use of forge;

DETERMINE that this order shall remmain in force until 14 February 2002;

DIRECT the Registrar to transmit ceples of the prasenf Order 1o the Office of the Higﬁ

Repregentative, the OSCE, UNMIBH. ang PTF; -
DELEGATE to the Reglatrar the authority required to ensure that this Order is cartled out,

issied in Parie/Sarajave, on 47 Januery 2001, - | ;

-;-I-:» _,.-{.i. - a,
R LU Rl )

3ARMS

(stanad) (

Litrin Michla PIEARD

n
{.!:‘fl.(:f"rf

" s .
Roglsiar of the Chamber ; " Vel e President of the Chamiber
| \g2 g o8
"'7‘796‘ T ¥ -ﬂ-\c‘.ﬁo

o] "‘-!‘J o “u
h 9 TRCLTTE (LR LN,
oy
e
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Federation of Bosnia and
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(January 17, 2002)
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Bosnia and Herzegovina - .
FEDERATION OF BOSNIA AND HERZEGOVINA ” NCLADDII‘“ § i i/
THE SUPREME CQURT OF
FEDERATION OF BOSNIA AND HERZEGOVINA

Ki-1001/01
Sarajeva, 17 January 20072

The Supreme court of ederation Bosnia and Herzegovina, namely investigative Judge Zdenko

ovIC In wvestigation case against acoused Belkacem Bensayah and others, for criminal act
from article 168, para 1 of the Criminal Code of Federation Bostia and Herzegovina, with regards
to article 20, para 1 of the Crirginal Code of Federation Bosniz and Herzegovina, on grounds of
article {89 of the Law on Criminal Procedure, on 17 January 2002 brought:

DECISION

Against accused:

I. Belkacem Bensayah, son of Abmed, mother Alija, maiden name Esabahi, bome on 10
Septetuber 1960 in Miswar, Sana, Yemen, residing in Zenice, Lukovo Polje, Goruzdanska 184,
citizen of Yemen and BiH, agricultural worker, married, father of two minors, at the moment in
detention.

2. Saber Lahmar» 5on of Mahvud and mother Akila, maiden name Sejk, bore on 22 May 1969 in
Canstantine, R Algeria, permanently residing in Sargjevo, Mahmutovac 24, professor of Arab
language in Islamic center of High Saudi Comuittee in Sarajevo, married, father of minor,
Moslem, citizen of R Algeria, identity established based on trave] document No. 0705315 issucd
by Embassy of R. Algeriz in Rome.

3. Adt Idir Mustafa: Son of Hasemi and mother Sadija or Tasadi, maiden name Sachrat, borne on
9 July 1970 in Sidi Mhmad, R Algeria, permancatly residing in Sargjevo, Tome Mendesa 26/1,
Vogosca municipality, information technician, married, father of two minors, employed in
humanitatian organization “Taibah”, Moslem, citizen of Bill and R Algena, In possession of
BiH travel document No. 9699980, Algerian passport No. 0189352, based on which identity of
mentioned above has been established.

4 Boudella Hadz 50 of Omar and mother Ajisa, maiden narae Boudella, borne on 18 April 1965
in Taghoual, R Algeria, residing in Sarzjevo, Dobajska 1/IV, religious servant, emploved in
humanitarian organization “Hyman Appeal”, married, father of five minors, Arab, Moslem,
citizen of R Algeria and BiH.

5 Boumedicne Lahdar Son of Kad and mother Dzebli Rahma, bome an 27 April 1966 in
Aynnsultan, R Algeria, residing in Sarsjevo, Semira Fraste 16, mechanic and administrator,
cnployed in humanitarian organization “Crveni Polumjesec™ from United Arab Bmirates,
married, father of two minors, Moslem, citizen of R Algeria und Bill,

8. Neehle Molamed. called “Sharfuldi”, son of Abcl Kader and mother Keljtum, maiden name
Keljlum, bome on 2 April 1968 in Laghvat, R Algeria, rasiding in Bihac, ZAVNOBiH-a 16/1V,

22092 UNCLASSIFIED
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L .
administrator, employed in humanitarian organization “Crveni Polumjesec” officc in Bibac,
married, {ather of two minots, Mosleq, citizen of R Algeria and BiH.

UNCLASSIFIED

AVOCATION OF DETENTION
With date 17 Januzry 2002
To accused:

1. Belkacem Bensayah, from decision of investigative judge of the Sipreme court of Federation
Bill, no.: Ki - 1010/01 from 25 October 2001,

2. Saber Lahmar,

3. Ait Idir Mustafa

4. Boudella Hadz

5. Boumedine Latdar, and

6. Nechle Momalmed

Extended by extrajudicial decision of the Superne coutt of Federation of BiHl, no.: Kv — 84/01
from 16 November 2001,

Therefore persons mentioned above are to be IMMEDIAT, ELY released froin deterition. -

EXPLANATION

Office of Federal prosecutor has submitted request no.: KT — 115/01 on 19 October 2001 for
canducting investigetion against accused Belkacem Bensayah and otbers, for criminal act from
articic 168, para 1 of the Criminal Code of Federation Bosnia and Hervegovina, with regards to
article 20, para 1 of the Criminal Code of Federation Bosnia and Herzegovina and article 353, para
1 of the Criminal Code of Federation Bosnia and Herzegovina, with suggestion to detetmine
detentiop against accused.

Upon decision of the investigative judge of the Supreme Coourt of the Federation BiH, no. Ki.
101/01 from 25 October 2001, on the grounds of article 183, para 2, 3 and 4 of the Law on Criminal
Procedure, measure of one-month detention has been determined  against accused Belkacem
Bensayah, starting from avocation of dctention determined upon decision of Municipal court in
Zenica, no. Kri — 659/01, according to which detlention will last from 8 Ociober 2001 at 17:30 hrs,
and in accordance with Lhis person mentioned above jy iy detention from 16 January 2002 fron:
20:30 hrs® and upon decision of the Council of the Suprems Court of Federation I3:1H, mo. Kyv. -
84/01 from 16 November 2001 detention has been extended for two more months to accused Saber
Lalunar, Ait 1dir Mustafa, Boudella Hadz, Boumediene Lahdar and Nechle Mohamed , therefore to
Sadber [ahmar and Aid [dir Mustafa until 18 January 2002, Nechlc Mohamed until 19 fanuary
2002, Boumediene Lukidar until 20 January 2002, and ta Boudella Hadz. until 21 January 2002.

Office of Federal prosccutor has with document no. KT — 115/01 from 17 Junuary 2002, inlormed
investigative judge that opinion is that there are no furilier reasons or ciccumstances based upon
which this measure for ensuring presence of acoused in criminal procedure was ordered. Therclore
the measure of thc detention can be terminated to all accuscd persons and they can be released from
detention.

UNCLASSIFIED
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Reviewing suggestion of Deputy Federal prosecutor and slalus of investigation case, investigative
judge agreed with this suggcestion and since the feasons based upon which detention was ordered
and ¢xtended, article 189, para 1 and 2 of the Law on Criminal Procedure, do not exist any more, it
has been decided as in declaration of this deciston.

-

Tovestigative judge

ZLdernko Erteravic

Remedy: Appeal on this decision is allowed within three days from reception of the decision, and
same should be submitted to the Criminal Council of the Supreme Court of the Federation Bifl.

i
\Ij

i

B

* Translator’s note: There is a typing mistake in court papers, as this sounds dlogical i English
and in Bosnian. This pessibly vefers to the date and tima of transfer from Zenica to Sarajeve
prison, however it is unclear..

T4
Sl
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Exhibit B(c).
Human Rights Chamber
Decision (October 11, 2002)
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HUMAN RIGHTS CHAMBER
FOR BOSNIA AND HERZEGOVINA

DECIS1ION
MERITS

DOM ZA LIUJDSKA PRAVA
ZA BOSNU | HERCEGOVINU

* *
* 4k  ON ADMISSIBILITY KND

{delivered on 11 October 2002)

Cases nos. CH/02/867%, CH/02/868%, CH/02/8690 and

CH/02/8691

Hadz BOUDELLAZ, Boumediene LAKHDAR, Mohamed NHCHLE and
Saber LAHMAR

against

BOSNIA AND HMERZEGOVINA

THE FEDERATION

and
OF BOSNIA AND HERZEGOVINA

The Human Rights Chambexr for Bosnia and Herzegovina, sitting in

plenary

gagslon on

3 September 2002 with tbe following members present:

Ma.
Mx.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mrx.
Mr.
Mz,
Mx.
Mr.

Mr.
Ms.

Having congldered the
pursuant to Article VIII(1)

Miché&le PICARD, President
Giovanni GRASS0, vice—;’resident
Dietrich RAUSCHNING
Hasan BALTC

Rona AYBAY

@elimir JUKA

Jakob MOLLER

Mebmed DEXOVIC

Manfred NOWAK

Micdrayg PAJIC

vitomir POPOVIC

Viktor MASENFKO-MAVI
Andrew GROTRIAN

Mato TADIC

Ulrich GRRMS, Registrar
0lga KAPIC, Deputy Reglstrar

introduced

aforementioned applications
(*the

of the Human Rights Agreement

Agreement”) set out in Amnex 6 to the General Framework Agreement for
Peace in Bosnia and Herzegovina; '

Adopts the following decision pursuant to Articles VIII{2) and XI
of the Agreement . and Rules 57 and 58 of the Chamber’s Rules of Procedure:

22036
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CH/02/8679 et al.

I. INTRODUCTION

L ]

1. The applicants Boudellaa, Lakhdar and Nechle obtained
citizenship of Bosnia and Herzegovina and of the Federation of
Bosnia and Herzegovina on 2 January 1995, 20 Decembey 1937 and 25
Bugust 1995, respectively. The applicant Lahmar was granted a
permit for permanent residence in Bosnia and Herzegovina on 4
April 1997. In OCctober 2001 the applicants were arrested and
taken into custody on the suspicion of having planmed a terrorist
attack on the Embassies of the United States and the United
Kingdom in Sarajevo, In November 2001 the Federal Ministry of
Interior iesued decisions revoking the citizenship of Bosnia and
Herzegovina and of the Pederation of Boanla and Herzegovina of
the applicants Boudellaa, Lakhdar and Nechle. Also in November
2001 the Ministxy of Human Rights and Refugees issued a decision
terminating the permit for permanent residence of the applicant
Lahmar in Bosnia and Herzegovina and banishing him from the
country for a period of ten years. on 17 January 2002 the
applicants were ordered to be released from pre-trial detention.
However, instead of being released, they were immediately taken
into the custody of the Federation Police, and then the following
day they were handed over to the military forces of the United
States of America (*US forces'®) based in Bosnia and Herzegovina
as part of the NATO led Stabilisation Force (“SFOR") .
Subsequently, they were transferred to the military detention
facility at Guantanamo Bay, Cuba.

2. The applicants claim that there were no grounds for the
revocation of their citizenship and permit for permanent
residency, nor for their expulsion from Bosnia and Herzegovina.

3. The cages raise issues under Article 3 (prohibition of
torture or inhuman or degrading treatement), Article 5 (right to
liberty and security of person), Article 6 (right to a Falxr
trial) and Article 8 {right to respect for family 1life) of the
Eurcpean Convention on Humarn Rights (“the Convention#), Article 3
of Protocol No. 4 to the Convention (prohibition of expulsion of
nationals), Article 1 of Protocol No. 6 to the Conventlon
(abolition of the death penalty) and Article 1 of Protocol No. 7
to the Convention (procedural safeguards in relation to expuleion

of aliens). .

i parminoloqy: The Chamber notes that the Stabilisation Force (®SFOR") are
composed of forces from 35 States, including the United States of America., Ths
Agent for Bosnia and Herwegovina atated at the public hearing, on 10 April
2003, that the applicants were handed over to US forces and that there was in
fact no distinction between US forces and SFOR. The Chambaer, while not agreeing
with this analyeis, will follow this terminology and refer to “US forces”,
except where referaence is made to the fact that the dalivery slips of the
refusal of entry decisions were signed “SFOR" (see paragraph 5% below) .
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IT. PROCEEDINGS BEFCRE THE CHAMBER

4, The applicant Boudellaa lodged his application on 14
January 2002. The applicants Lakhdar, Nechle and Lahmar filed
their applications with the Chamber on 1& January 2002. In their
applications the applicants also requested the Chamber to Ilssue
orders for provisional measures to prevent their deportation or
any other expulsion or extradition from Bosnia and Herzegovina.
The applications were directed only against the PFederation of
Bosnia and Hexrzegovina. '

s. on 17 January 2002 the Chamber issued orderas for
provisional measures, ordering the respondent pParties to take all
necessary steps to prevent the applicants from being taken out of
the territory of Bosnia and Herzegovina by the use of force.
These orders were directed against both the Federation of Bosnia
and Herzegovina and Bosnia and Herzegovina, as the respondent

Partias.

. On 18 January 2002 the cases were transmitted to the
respondent Parties under Articles 3, 5 and 8 of the Convention
and Article 3 of Protocol No. 4 and Article 1 of Protocol No., 7

to the Convention.

7. Bosnia and Herzegovina submitted its observatiocns on the
cagses on 28 January 2002. The Eedera.t:ion of Bosnia and
Herzegovina did so on 31 January 2002, These obsgervations were
conmunicated to the applicantg’ lawyers on 14 February 2002 for
their observations in reply.

8. Oon 14 February 2002 the cases were re-transmitted to the

. respondent Parties under Article 3, Article 5 (in particular

paragraphs (1) (¢} and {(1)(£), as well as the right to security of
person), Article 6 (in particular paragraphs (1) and (2)}, and
Article 8 of the Convention, Article 3 of Protocol No. 4, Article
1 of Protocol No. 6 and Article 1 of Protocol No. 7 to the
Convention. The Chawber further pointed out that the casea may
raige issues under Article 3, Article 5 and Article 6 paragraph 1
of the Convention and Article 1 of Protocol No. 6 to the
Convention, in particular with regard to the decision of the
respondent Parties to extradite or to allow the expulsion of the
applicants to a legal system that could expose the applicants to
the possible risk of a violation of the rights protected by the

mentioned provisions.

9. On 14 February 2002 the Chawber invited the Office of the
High Representative (*CHR") and the United Nations Office of the
High Commissioner for Human Rights (“UN OHCHR”) to participate in

tha proceedings as amici curiae.

10. On 15 February 2002 the UN OHCHR accepted the Chamber’s
invitation to participate in the proceedings as amicus curiae.
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11. On 25 February 2002 the OHR declined the invitation of the
Chamber to take part in the proceedings as amicus curiae.

12. On 25 February 2002 the Chamber received additional
observations from Bosnia and Herzegovina. On 25 and 26 February
2002 additional abservations were received from the Federation of
Bosnia and Herzegovina. :

13. On 26 February 2002 the Chamber invited the Organisation
for Seacurity and Co-operation in Europa (“0SCE“} to participate
in the proceedings as amicus curiae.

i4. On 6 March 2002 the Chamber decided to hold a public
hearing in the cases on 10 April 2002.

15. On 6 March 2002 the Chamber received the observations of
the applicants Boudellaa, Lakhdar and Nechle. On 7 March 2002
additional obaervations were vreceived from the applicant
Boudellaa.

16. Oan 6 March 2002 the applicants Boudellaa, Xakhdar and
Nechle, through their lawyers Mr. Mustafa Brackoviec, Mr. Fahrija
Karkin and Mr. Ruswmir Karkin, submitted to the Chamber theilr
claims for compensation. )

17. ©On 11 March 2002 the relevant documents were communicated
to the amici curiae, i.e. the UN OHCHR and the OSCE.

i8. On 13 March 2002 the Chamber communicated the additional
cbeservations of the respondent Parties to the applicants for
their observations and vice versa.

19, At the beginning of March 2002, SFOR expressed its interest
to participate in the proceedings as amicus curiae, subject to
the poseibility to previously examine the case-files.

20. On 21 March 2002 the Chamber requested the respondent
Parties and the applicants to inform it I1f they had any
objections to communicating the relevant documents to SFOR in
order for them to assess whether they wanted to take part in the
Proceedings as amicug curiae.

21. oOn 22 March 2002 the Paderation of Bosnia and Herzegovina
submitted additional information to the Chamber.

22. As both respondent Parties explicitly informed the Chamber
that they did not have any objections and the applicants did not
make any objections, the Chamber submitted the relevant documents
to SFOR and invited them to take part in the proceedings as
amicus curiae on 26 March 2002. On 29 March 2002 SFOR orally
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commnicated to the Chamber that they would not act as amicus
curiae.

23. On 27 March 2002 the 0SCE informed the Chamber that it
should address its amicus curiae-invitation to the Office £for
Democratic Institutions and Human Rights (“ODIHR?). The Chamber
did so on 28 March 2002. On 3 April 2002 the ODIHR coumunicated
to the Chamber that it would not act as amicus curiae.

24. On 27 March 2002 both respondent Parties replied to the
applicants’ compensation claims. No further observations from the
respondent Parties were received.

25. On 5 April 2002 the UN OHCHR pubmitted its amicus curilae
brief. The brief was hand delivered to all the parties on the

same day.

26. On 10 April 2002 the Chamber held a public hearing on the
admiggibility and meritg of the applications in the Cantonal
Court building in Sarajevo. The applicants were repregented Dby
their lawyers: the applicant Boudellaa by Mr. Mustafa Brackovic, .
the applicant Lakhdar by Mr. Fahrija Karkin, the applicant Nechle
by Mr, Rusmir Karkin, and the applicant Lahmar by Mr. Mithat
Koco. Bosnia and Herzegovina was represented by one of its
Agents, Mr., Jusuf Halilagic, who was assisted by Mr. Vesko
Drijaca from the Ministry of Clvil Affairs and Communication of
Bosnia and Herzegovina, Ms. Ljiljana Lalovic from the Ministry of
Human Rights and Refugees in Bosnia and Herzegovina and Mas.
Mirsada @utic-Beganovic from the Federal Ministry of Interior.
The Federation of Bosnia and Hexzegovina was represented by Ms.
Emina Hasanovic, its Agent, aseisted by Ms. Safija Kulovac and
Mr. Mirsad Gacanin. The UN OHCHR, appearing as amicug curiae, was
represented by Ms. Madeleine Rees, Head of Office, and Ms.

Jasminka Dzumhur.

27. At the public hearing, the applicant Lahmar, through his
lawyer Mr. Mithat Koco, submitted to the Chamber his claim for

compensation,

28. At the public hearing, the parties and the amicus curiae
addressed the Chamber, after which they apswered gquestions
addressed to them.

29. On 23 April 2002 the Chamber received written information
and a document from the Federation of Bosnia and Herzegovina with
regard to issues raised at the public hearing.

30. On 18 June 2002 the Chamber received further written
information from the Federation of Bosnia and Herzegovina and
coples of the decision of the Supreme Court relating to the
suspension of the criminal proceedings against the applicants.

10
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31. The Chamber deliberated on the admissibility and merits of
the cases on 5 February,
6 March, 11 April, 8 and 9 May, 5 and 6 June, 2 and 4 July, and 3
September 2002. The Chawber decided to join the applications on 3
September 2002, and on the same date it adopted the present
decision on adwisgibility and merits.

III. ESTABLISEMENT OF THE FACIS

A. Applicants’ personal lives in Bosnia and Herzegovina prior
to October 2001

32, All four applicants are of Algerian origin and lived with
their wives and children in Bosnia and Herzegovina until their
arrests on 18 October 2001 (Lahmar), 1% October 2001 (Nechle),
20 October 2001 (Lakhdar} and 21 October 2001 {Boudellaa).

33. <The applicant Hadz Boudellaa is an imam (a religious
official) by profession, and he was employed by the humanitarian
organisation “Human Appeal® 1n its Sarajevo office. He i=
married to a woman who is by birth a citizen of Bosnia and
Herzegovina. He has three children with this wife. He has three
more children with another woman whom he refers to as his spousme
as well and who is also a native of Bosgnia and Herzegovina. Since
the application was submitted, a geventh child was born.
According to the respondent Parties, the applicant came to Bosnia
and Herzegovina in 1992.

34. <The applicant Boumediene ILakhdar is & mechanie by
profession, and he was employed by the humanitarian organisation
“Red Crescent” in its office in Sarajevo. He is married to a
wifae who i1s not a native of Bosnia and Herzegovina. They hawve
two small children. According to the respondent Parties, the
applicant came to Bosnia and Herzegovina in 1997.

35. The applicant Mohamed Nechle is an administrator by
profesgion, and he was employed by the humanitarian organisatiomn
*Red Crescent® in its office in Bihac. He is wmarried to a wife
who is not a native of Bosnia and Herzegovina. They have two
small children. According to the respondent Parties, the
applicant came to Bosnia and Herzegovina inm 1$95.

36. The applicant Saber Lahmar 1is a professor of Arxabic
language by profession, and he was employed at the Islamic Centre
of the High Saudi-Arabian Committee in Sarajevo. He is married

to a wife whose origin is not known to the Chamber. At the time
the application was submitted in January 2002, he and his wife
had one wminor child, and his wife was six wmonths pregnant.
According to the respondent Parties, the applicant came to Bosnia

and Herzegovina in 1996.

11
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37. None of the applicants have submitted to the Chamber any
documentation on their naturalisation nor any documentation
explaining their exact dates of entrance into Bosnila and
Herzegovina and whether they have renounced their BAlgerian
citizenship,

38. On 2 January 1995 the applicant Boudellaa was granted
citizenship of Bosnia and Herzegovina and of the Federation of
Bosnia and Herzegovina. The applicants Lakhdar and Nechle were
granted their citizenship on 20 December 1997 and 35 August 1995,
respectively.

39. On 4 April 1997 the applicant Lahmar was granted a permit
for permanent residence in Bosnia and Herzegovina.

E. Initiation of criminal proceedings against the applicants

40. TIn October 2001 the Supreme Court of the Federation of
Bosnia and Herzegovina (“the Supreme Court”} issued decisions
ordering that the applicants be taken into custody on suspicion
of baving attempted to commit the criminal act of international
terrorism, punishable under Article 168 paragraph 1 of the
Criminal Code of the Federation of Bosnia and Herzegovina. The
applicant Labmar was arrested on 18 October 2001; the applicant
Nachle was arrested on 19 October 2001; the applicant Lakhdar was
arrested on 20 Octcber 2001; and the applicant Boudellaa was
arrested on 21 October 2001. The criminal proceedings against
the applicants by the Federation authorities were initiated on
the grounds of the suspicion that they were plamning a bowb
attack on the Embassies of the United States and the United
Kingdom in Sarajevo., During these proceedings, one of the co-
suspects of the applicants, B.B., was interrogated by agents of
the US Federal Bureau of Investigationa (“FBI"} and confronted
with the allegation that during a sgearch of his home, the
telephone number of a liaison officer of the al Qaida leader
Qgama Bin Laden had been found.

41. On 16 November 2001 the Suprema Court issued decisions
extending the applicants’ detention for a period of two months.
The applicants appealed againat these decigions. However, their
appeals were rejected by the Supreme Court on 22 November 2001.

42, On 9 Bpril 2002 the Supreme Court issued a decision to
suspend the criminal proceedings against the applicants. The
applicants appealed against this decision, asking for termination
rather than suspension of the proceedings. On 8 May 2002 the
Supreme Court refused the appeal of the applicants.

c. Revocation of citizenship, termination of permit for
permanent residence and refusal of entry to the applicants
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43. On 16 November 2001 the Federal Ministry of Interiocr issued
decigions revoking the citizenship of Bosnia and Herzegovina and
of the Federation of Besnia and Herzegevina of the applicants
Boudellaa and Nechle. On 20 November 2001 the Pederal Ministry of
Interior issued a decision revoking the citizenship of Bosnia and
Herzegovina and of the Federation of Bosnia and Herzegovina of
the applicant Lakhdar. The Federal Ministry of Interior based
these revocations on Article 30 pavagraph 2, in conjunction with
Article 23 paragraph 1 of the Law on Citizenship of Boania and
Herzegovina and Article 28 paragraph 3, in conjunction with
Article 24 pearagraph 1 of the Law on Citizenship of the
Federation of Bosnia and Herzegovina. It reasoned that the fact
that criminal charges had been brought against the applicants
leads to the conclusion that, when they applied for citizenship,
they had had hidden intentions to wvioclate the Constitution and
the laws of the Federation. These decislons were delivered to the
applicants on 4 December 2001. On 28 December 2001 the Ministry
of Civil Affairs and Cowmunications approved the procedural
decislon on revocation of the citizenship of the applicanta

Boudellaa, Lakhdar and Nechle.

44. Alsoc on 16 November 2001 the Commission for Consideration
of the Status of Persons Naturalised after 6 April 1992 and
before the Entry into PForce of the Conatitution of Bosnia and
Herzegovina {*the Commission®) replied to a request of the
Supreme Court that it was not competent to considexr the cases of
the applicants Boudellaa, Nechle and Lakhdar.. T

45. On 23 November 2001 the Ministry of Human Rights and
Refugees of Bosnia and Herzegovina issued a decision terxminating
the permit for permanent residence of the applicant Lahmar in
RBosnia and Herzegovina and banishing him from the country for a
period of ten years. The applicant was ordered to leave the
country within three days from the date of issuance of the
“valid” decimion®. The decision stated that the initiative Zfox
the applicant’s banishment was submitted by the Ministxy of Civil
Affairs and Communications of Bosnia and Herzegovina through the
Pederal Ministry of Interior for the reason that the applicant
was sentenced to 5 years imprisonment by the Supreme Court in its
deciaion of 9 July 1998. The Minietry of Human Rights and

? por the purposes of the pregent cases it 3is iwmportant to recall that the
adminigtrative laws in Bosnia and Harzegovina draw a distinction between
«final* decisiong (kopa-no rjfefenje) and ~*valid” . deoisions (pravosna’mo
rjafenje). A “final* kona-no decigion is £imal within the administrative
proceedinga, there is no appeal within the administration against it, but the
initiation of an administrative dispute before a competent court 1s poasible.
Once this judicial remedy has been exhausted, or the deadline to initiate tha
administrative dispute has expired, then the decision is *valiq” (pravosna“no) .
However, a *final" decialon is immediately enforceable upcon delivery to the
person concerned, unless the law provides otherwise (see Article 192 of the
Federation Law on Administrative Dimputes (paragraph 71 below}, Article 26 of
the Federation Law on Citlzenship (paragraph 68 below) and Article 38 of the
Bognia and Herzegovina Law on Immigration and Asylum {paragraph 79 below)}.

13
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Refugees established that the applicant served part of his
sentence and that on 6 Jamuary 2000 the competent organ replaced
the remaining part of the original gentence with a conditional
gentence that would not be executed unless he committed a new
criminal offence within the next 3 years. Since he was sentenced
to a term of imprisonment longer than 4 vyears, the Ministry of
Human Rights and Refugees found that the conditions were met for
expelling the applicant under Article 29 paragraph 1(b} of the
Law on Immigration and Asylum.

46. On 11 January 2002 the applicant appealed against the
decision of the Ministry of Human Rights and Refugees of 23
November 2001 to the Appeals Panel of the Council of Ministers of
Bosnia and Herzegovina. To the Chamber’s knowledge, no decision

has been taken on this appeal,

47. On 20 December 2001 the applicants Boudellaa, Lakhdar and
Nechle initiated an adminigtrative diepute before the Supreme
Court against the decisions revoking their citizenship of the
Federal Ministry of Interior of 16 and 20 November 2001. These
proceedings are still pending.

48, On 28 December 2001 the Federal Ministry of Interior
gsubmitted to the Ministry of Civil Affairs and Communications of
Bosnla and Herzegovina an initiative for the expulsion of the
applicants Boudellaa, Lakhdar and Nechle from the territory of
Bosnia and Herzegovina. The Ministry of Civil Affairs and
Cormunications tock no action upon this initiative.

43, On 10 January 2002 the Federal Ministry of Interior issued
three decisions on refusal of entry onto the territory of Bosunia
and Herzegovina to the applicants Boudellaa, Lakhdar and Nechle
on the basis o©of Article 200 paragraph 1 of the Taw on
Administrative Procedure, Article 24 of the Law on Intermal
Affairs of the Federatiocn of Bosnia and Herzegovina and Article
35 paragraph 2 and Article 27 paragraph 1(b) of the ILaw on
Immigration and Asylum. Although these decisions are decigions
on refusal of entry and not decisions of expulsion, they order
the applicants to leave the territory of Bosuia and Herzegovina
immedlately. On 10 January 2002 the PFederal Ministry of Interior
also issued a procedural decision on refusal of entry intc the
territory of Bosenia and Herzegovina to the applicant Lahmar,
This decision ie based on Article 200 paragraph 1 of the Law on
Administrative Procedure, Axticle 24 of the Law on . Internal
Affairs of the Federation of Bosnla and Herzegovina and Article
35 paragraph 2 of the Law on Immigration and Asylum of Bosnla and

Herzegovina.

D. Diplomatic contacts concerning the applicants

50. According to a memorandum by the Council of Ministers of
Bosnia and Herzegovina on the conduct of the officials of

14
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institutions of Bosnia and Herzegovina and its Entities regarding
the so-called “Algerian group”, prepared on 4 Februaxy 2002,
which was submitted to the Chamber by the Federation of Bosnia
and Herzegovina during the public hearing on 10 April 2002, omn 1l
October 2001, during an official wvisit to Sarajevo, a high-
ranking official of the Algerian Secret Service was informed
about the applicants and the suspicion that they were involved in
terrorist activities. He promised full co-operation without
specifying this any further. The high-ranking official exchanged
information with members of the Federal Ministry of Interior and
the Agencija za Istrazivanje Dokumentaciju {(“AID"), one of Bosnia
and Herzegovina’s secret services.

51, According to the document of 4 February 2002 referred to in
the " previous paragraph, on
11 January 2002 the Ministry of Foreigm Affairs of Bosnia and

Herzegovina contacted the Democratic National Republic of Algeria

to inquire about the poasibility to deport the applicants to
their natilve country of Algeria. The representatives of BAlgeria
refused the request to accept the applicants on
12 January 2002. On 14 Jamunary 2002 the Ministry of Foreign
Affairs of Bosnia and Herzegovina once again unsuccessfully
contacted the representatives of Algeria with the same request.

52. On 17 January 2002, in a diplomatic note, the US Embassy in
Sarajevo inforwmed Bosnia and Herzegovina that it was willing to
take custody of the applicants and two more persons, who were all
believed to have been involved in international terxorism.

H. Events of 17 and 18 January 2002

53, On 17 January 2002 the investigative judge of the Supreme
Court issued a decision terminating the applicants’ pre-trial

" detention on the ground that there were no further reasons or

circumstances upon which pre-trial detention could be ordered.
This decision refers to the applicants Boudellaa, Lakhdar and
Nechle as citizene of Bosnia and Herzegovinma and to the applicant
Lahmar as a permanent resident of Bosnia and Herzegovina.
According to the undisputed sastatement of Mr. Fahrija Karkin,
lawyer of the applicant Lakhdar, the decision was brought to the
prison of the Cantomal Court in Sarajevo, where the applicants
wers being held, at approximately
5 p.m. on 17 January 2002. It remains unclear whether the
applicants ever pexsonally received the decision ordering their
release. The Chamber invited the Federation to submit the elips
proving delivery of the decision, but no such evidence has been

produced.

. 54, During the night of 17 to 18 January 2002, an unauthorised

demonstration of approximately 500 persons took place outside the
Sarajevo prison where the applicants were held, during which
eight police officers were injured, one of them badly.

15
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E5. On 17 January 2002 at 11:45 p.m. the applicants were
ordered to be released from pre-trial detention and were
immediately taken into the custody of the Federation Police under
the authority of the Federal Ministry of Interior. According to
the document of the Council of Ministers of 4 February 2002 (see
paragraphs 50-51 above}, these forces and forces of the Ministry
of Interior of Sarajevo Canton handed the applicants over to US
forces at 6 a.m. om 1B January 2002°. On the same date those US
forces delivered the decision on refusal of entry of 10 Januwary
2002 to the applicants. The delivery slips submitted to the
Chamber purport to be signed by each of the applicants and by
"SFOR", as the delivering authority. The applicants’ lawyers and
the amicus curiae challenge the authenticity of the applicants’
signatures. This occurred at the Sarajevo alrport before the
applicants boarded the aeroplane that transported them cut of
Boania and Herzegovina. The applicants are now believed to be at
Camp X-Ray in Guantanamo Bay, Cuba, where they are held in
detention by authorilties of the United States.

Iv. RELEVANT LEGILSLATION, LAWS AND REGULATIONS

A, Criminal proceadings agailnst the applicants

1. Crimlnal Coda of the Federation of Bosnia and
Herzegoevina

56. The Criminal Code of the Federation of Bosnila and
Herzegovina (Official Gazette of the Federation of Bosnla and
Herzegovina-hereinafter 0@ FBiH"--no. 43/98, 29/00 of 20
November 1998} {*the Criminal Code”} came into force on 28
Novembex 1998. :

B7. Article 20 reads as follows:

%{1) Whoever intentionally commences execution of a ocriminal
offence, but does not complete his/her action, shall be punished
for the attempted orime only when the criminal offences in
question is punished by imprisonmment of five years or more, and
for other criminal offences only where the law expresaly
prescribes punishment of the attempt alone.

(2) An attempted criminal offence shall be punished within the
limits of the punishment prescribed for the same criminal offence

committed, but may be punished less seversly.®

3 Yerminology: Whilat the action of delivering the applicants to U5 forcea to be
transported to Guantaname Bay, GCuba, wmay be congidered zn extradition or
expulsion in nature, it has never been clagsified ag such by the authorities,
and ne formal extradition procedures were followed. Therefore, for the purposes

of this decisicn it has been classifled as a “hand-over”.

16
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58.

Article 168, which 1s titled “International Terrorism”,

reads as follows:

59.

" (1) Whoever, with the intention of causing damage to a foreign
country, liberation movement or international organisation,
kidnaps a person or commits some other viclence, causes an
explosion or fire, or by some gemerally dangercus activiiy or
genarally dangerous means causes danger to human lives and
property of a large value, shall be punished with a sentence of
imprisomnment of not less than one vyear.

{2} If tha death of cone or more persons occurzred as a
consequence of an act referred to in paragraph 1 of this Article,
then the parpetrator shall be punished with a sentence of

imprisonment of not less than five years.
{3) If, in the courge of the commisgsion of an act referred to

in paragraph 1 of this Article, the perpetrator has deliberately
deprived another person of his/her 1life, then he/she shall be
punishad with a sentence of imprisonment of not less than ten
years or a longer term of imprisonment.”

Issue of citlzenship
1. Law on Citizenship of Bosnia and Herzegovina

Article 1 of the Law on Citizenmship of Bosnia and

Herzegovina {0fficial Gazette of Bosnia and Herzegovina—
hereinafter “0G BiH“-no. 13/99) provides as follows:

60.

61.

62.

*(1} This Law determines the conditions for the acquisition and
lozg of citizenship of Bosnia and Herzegovina (hereinafter: the
citizenship of BiH), in accordance with the Constitution of

Bosnia and Herzegovina,
{2} The citizenship laws of the Entities must be compatible with

the Constitution of Bosnia and Herzegovina and with this Law.”
Article 23 provides, insofar as is relevant, as follows:
“Citizenship of Bognia and Herzegovina mé.y be withdrawn in the

following cases:
(1) when the citizenship of Bosnia and Herzegovina was acquired

by means of frandulent conduct, false information or concealment
of any relevant fact attributable to the applicant, (.}*

Article 24 provides, insofar as is relevant, as follows:

%{1} Citizenship of Bosnia and Herzegovina ls lost by release,
renunciation or withdrawal on the day of notification to the
peracn concerned of the legal decision. (.}° )

Article 30 provides, insofar as 1s relevant, as follows:

* (wd ' :
(2) Decisiong under Articles 6, 7, 8, 9, 10, 11, 12, 21, 22 and
23 are taken by the competent authority of the Entity. (.)*

17
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63.

- 64,

65.

66.
Bosnia and Herzegovina (0G FBiH no. 43/01) provides as follows:

Article 31 provides, insofar as is relevant, as follows:

*{1} The decisgions referred to in Article 30 paragraph 2, with
the exception of decisions taken under Article &, 7 and 8, must
be submitted to the Ministry of Civil Affaira and Communications
of Bosznia and Herzegovina within three weeks of the date of the
deciaion,

{(2) The decision of the competent authority of the Entity
becomes effactive two wmonths following its submissiom to the
Ministry of Civil Affairs of Bosnia and Herzegovina, unless this
Ministry concludes that the conditions of Articles g, 10, 11, 132,
21, 22 and 23 have not been fulfilled. (.)¥

Article 40 provides, inmofar as is relevant, ag follows:

*{1) A Commission shall be established within two months after
the date that this Law enters into force to review the status of
persons naturalised after 6 April 1982 and before the entry into
forve of the Constitution of Bosnla and Herzegovina, as referred
to in Article 1(7) (¢} of the Constitution. ...”

Article 41 provides, ingofar as is relevant, as follows:

“{1}) The Commission reviews individual applications for
citizenship by naturalisation granted in the period mentioned in
Article 40 paragraph 1. To this end, it considers the information
provided by the persong concerned, as well a8 the procedural
regulsarities,

{(2) TUpon a raquest by the Commisgion, the persons concerned and
the competent authorities of Bosnia and Herzegovina and the
Entities must submit all relevant information within a pexiod
determined by the Commission.

(3) If the person concerned does not comply with the request
for information referred to inm paragraph 2, then the Commission
may withdraw the citizenship.

{4) If the Commission finds that the regulations in effect in
the territory of Bosnia and Herzegovina at the time of
naturalisation were not applied, and it i1s clear that the
applicant was aware that he or she did not fulfil the conditions
for naturaslisation, then: the citizen shall lcose his or her
citizenship of Bosnia and Herzegovina, unless he or she will
thereby become atateless. If this person, by the time the
decigion of the Commission is taken, fulfilas the conditions for
naturalisation or facilitated naturalisation provided for im this
taw, then he or she shall be considered a citizen of Bosnla and

Herzegovina in accordance with thisz Law. .7

2. Law on Citizenship of the Federation of Bosnia and
Herzego‘vina

Article 1 of the Law on Citizenghip of the Federation of

wThis Law shall requlate the conditions for the acguisition and
logse of citizenship of the Federation of Bosnia and Herzegovina
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‘(hereinafter: the Federation}, in accordance with the
Constitution of Bosnia and Herzegovina, the Congtitution of the
Federation of Bosnia and Hexzegovina and the Law on Cltizenship
of Bosnia and Herzegovina (hereinafter: the Law on BEH
Citizenship) (0fficial Gazette of Bosnia and Herzegovina no.
4/97,13/99) .«

Article 24 provides, insofar as is relevant, as follows:

*One may be deprived of the citizenship of the Federation in the

following cases:

68.

69.

?DO

{1} if the citizenship of the Federation was cbtained on the
basis of fraud, false information or by hiding any relevant fact
that may refer to the claimant; {.)~

Article 26 provides as follows:

uCitizenship of the Federation shall cease by renunclation,
withdrawal or deprivation from the date of delivery of a wvalid
decision to a person to whom the administrative decision refers.
If tha permanent residence of such person 1s not kpown or cannot
be determined, then the citizenship of the Federation shall cease
on the date of publishing the walid decision in the Official
Gazette of the Pederatlon of Bosnla and Herzegovina.

Citizenship of the Federation shall ceawe under force of law
pursuant to Articles 16, 17 and 18 of this Law on the date when
the person in cuestion acguirea the citizenship of soma other

atate.”
Article 28 paragraph 3 provides as follows:

“A  Qdecision granting citizenship of the Federation undex
paragraph 2 of this Article, as well as a decision revoking
citizenship of the Federation on the basis of Article 14 of this
Law 18 lssued by the competent Ministry of the Federation, except
for a decision renouncing citizenship, for which the Ministry of
Civil Affairs and Commmicatlions is competent, as provided in
Article 30 paragraph 1 of the Law on Citizenship of Bosnia and
Herzegovina,* ’

Article 33 provides, insofar as is relevant, as follows:

“The (.) procedural decision on cessation of citizenship of the
Federation under Articles 21, 22 and 24 of this Law, {.) must be
submitted to the Ministry of Cilvil Affairs and Communications of
Bosnia and Herzegovina within three weeks of the date of issuance
of the procedural decision. The procedural decision shall entex
into force two wonths after being submitted to the Ministry of
civil Affaira and Communications of Bosnia and Herzegovina if
this Ministry does not determine that conditions for (.)
withdrawal or deprivation of citizenship (.) under the Law on
Citizenship of Bognia and Herzegovina have not been fulfilled.

L
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3. Law on Administrative Disputes of the Federation of
Bosnia and Herzegovina

Article 19 of the Law on Administrative Disputes (0G FBiH

no. 2/98) provides, insofar as is relevant, as follows:

72‘

“As a rule, an action shall not prevent the enforcement of the
adminigtrative act that the action is £iled against, unless
otherwlsze established by law.

On the plaintiff’s request, the body competent for enforcement of
a contested adminigtrative act sghall postpone the enforcement
until the issuvance of a valld court decision if the enforcement
would inflict damage to the plaintiff that would be irreparable,
and if the postponement iz neither contrary to the public
interest nor would inflict major irreparable harm to the oppeosite
party. The evidence on the filed action shall be enclosed with
the request for postponement. The competent body mmst issue a
procedural decision on any request at the latest three days after
receipt of the request to postpone enforcemeant.

The competent body under paragraph 2 of this Article wmay, for
other reasons, postpone enforcement of a contested adminigtrative
act until the igsuance of a valid court decision, provided this

complies with the public interest,

The competent court to which the lawsuit has been filed wmay
decide on the postpomement of the enforcement of the
administrative act against which the lawsuit has been £iled on
the conditions of paragraphs 2 aud 3 of this Article, if
requested so in writing by the plaintiff. The plaintiff way only
file thls requeat, provided that he has not previously requested
the postponement of the enforcement of the procedural decision
from the body specified in paragraph 2 of this Article.”

Refusal ef entry and expulgion

1. Law on Immigration and Asylum of Bosnia and
Herzegovina ) '

Article 27 of the Law on Immigration and Asylum (OG BiH no.

23/99) provides, insofar as is relevant, as follows:

73.

*An alien may be refused entry

(...} :
(b if he/she lacks a visa, residence permit or other permit

required for entry, residence and work in Bosnia and Herzegovina;

(3"
Article 29 brovides as follows:

*An alien may be expelled from Bosnla and Herzegovina

(a) if he/she remains on the territory of Bosnia and
Herzegovina after his/her residence permit hasg expired or has
been revoked according to Articles 30 to 32. .
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{b}  if he/she is convicted by a.court in Bosnia and Herzegovina
of & coriminal offence and senteaced to more than four years
" imprisonment .

74. Article 30 provides, insofar as is relevant, as follows:

“Wigas and residence permits may bhe revoked

{w)

(c} if his/her presence constitutes a threat to public order
and security.. (.}~

75. Articles 33 tec 45 regulate the conditions and procedures
for decisions on refusal of entry and for decisions on expulsion
of allens. Article 34 provides as follows:

"Aliens ghall not be returnmed or expelled in any manner
whatsoever to the frontier of territories, where their lifsa or
freedom would be threatened on account of thelr race, religion,
nationality, membership of a particular sccial group or political
oplnion, whether or not they have formally been granted &sylum.
The probibition of return or expulsion also applies to persons in
respect of whom there are grounds for believing that they would
be In danger of being subjected to torture or other inhuman or
degrading treatment or punishment. Nor may aliena be sent to a
country where they are not protected from being sent to such a
tarritory.* :

76. Article 35 and Article 36 regulate the cowpetencies to take
decisions on refusal of entry and on expulsion. Article 35
provides, insofar as is relevant, as follows:

"{~} Decimions on the refusal of entry on the territory of
Boania and Herzegovina are taken by the competent authority of
the Entity. (.)”°

and Article 36 provides as follows:

"Dacislons on expulsion are taken by tha Ministry of Civil
Affairs and Communication of Bosnia and Herszegovina.®

77. Ae to decisions on refusal of entry, the Law distinguishes
between persons who are refused entry at the boxder (Artlcle 35
paragraph 1 and Article 37) and persoms who, at the time of
issuance of the decimion on refusal of entry, are within the
territory of Bosnia and Herzegovina (Article 35 paragraph 2 and
Article 38).

78. 2As to the remedy against a decision on refusal of entry
issued at the border, an alien wmay submit an appeal to the
Ministry of Civil Affairs and Communications of Bosnia and
Herzegovina, but this appeal has no suspensive effect.

79. As to the remedy against a decision on refusal of entry
issued to an alien within the territory of Bosnia and

21
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Herzegovina, Article 38 provides, insofar as 1is relevant, as
follows:

“An alien may appeal to the Ministry of Civil Affairs and
Communication of Bosnia and Herzegovina against a refusal of
entry order taken on the territory of Bosnia and Herzegovina by
the campetant authority of the Entity.

An alien may appeal to the appeals panel as defined in Article 53
against an expulsion order by the Minigtry of Civil Affairs and
Communiication of Bosnla and Herzegovina.

The execution i1s stayed pending an appeal according to this
article.~

80. Article 53 provides, insofar as is relevant, as follows:

“For the purposes of this Law, the Council of Ministers shall
eatablish an appeals panel. (.}~

2. Law on Administrative Procedures of the Federation of
Beognia and Herzegovina :

81. Article 139 of the Law on Administrative Procedures {0G
FBiH no. 2/98, 48/99) provides, insofar as is relevant, as
follows:

(1) & bddf may directly solve the issue in an expedite

procadures

(..}
4) when the issue concerns urgent measures in the public

interest which cannot be delayed and when the facts upoa
which the deeision is based are established or at least
shown to be probable.¥

82. Article 227 provides as follows:

"(1) An appeal against a decision shall be submiited within 15
days 1f the Law does not envisagae it in a different way.

(2) The deadline for an appeal for each person and each body to
which the decision was sent ghall be calculated from the day of
delivery of the decision.”

83. Article 228 provides, insofar as is relevant, as follows:

“{1} A decision cammot be implemented during the period in which
it ia possible to file an appeal. After a properly stated appeal,
a decigion cannot be implemented uptil the decision on appeal is
gsent to the party.

(2)  Exceptionally, a decision may be implemented duxing the
appeal period, as well as after filing an appeal, if i1t was
foreseen by the Law or if it is a matter of urgency {Article 139
item R S
line 4) or if the delay of implementation would cause irreparable
damage tc any of the parties. In the latter instance, it is
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posgible to aeek adequate insurance from the party in whose
interest it is to carry out implementation and to condition the

implementation on this inaurance

3. Law on the Councll of Minlsters and Kinistries of
Bognia and Herzegovinz

84, Article 39 of the lLaw on the Council of Miniasters and
Ministries of Bosnia and Herzegovina {(OG BiH no. 11/00) provides
as follows:

“The Mindskry of Human Rights and Refugees shall undertzke
actions for the protection of human rights and xrighta of
refugees, immigration, emigration and asylum in accordance with
the Constitution of Bosnia and Herzegovina and the General
Framework Agreement For Peace in Bosnla and Herzegovina,
international conventions and lawz and other acts of authorised
institutions of Bosnia and Herzegovina, and co-ordipate tasks on
rights of refugees and, in that respect, achieve co-operation
with the Entitles.”

85, Article 43 provides as followe:

*The Ministry of Civil Affairs and Communications shall be
competent for the areas of citizenship, politics and regulations
on the application of' intermational and inter-Entity criminal
law, 1ncluding relations with Interpol; establishment and
functioning of wmutual and international communication means;

organlsation of inter-Entity transport.*

4. Code of Criminal Procedure of the Federation of Bosnia
and Herzegovina

86. The Code of Criminal Procedure (0OG FBiH no. 43/98, 23/98)
{(the %Code of Criminal Procedure”) came into force on 28 November
1998, replacing the former Code of Criminal Procedure (Official
Gazette of the Socialist Federal Republic of Yugoalavia—
hereinafter ™“0G 8FRY"--nos. 26/86, 74/87, 57/89, 3/20 and
Official Qazette of the Republic of Bosnia and HerzeQOVina—
hereinafter “OG RbiH”--nom. 2/92, 9/92}.

87. Chapter XXXI of the Code of Criminal Procedure regulates
the procedure for “extradition of persons who have been charged
or convicted”.
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88.

89,

80.

Article 506 provides, inscofar as is relevant, as follows:

“l., The extradition of persons from the territory of the
Federation who have been charged or convicted shall be pexformed
in accordance with the provisions of this Law unless the law of
Bosnla and Herzegovina or an internaticnal treaty specifies
otherwise, _..*°

Article 507 provided, insofar as is relevant, as follows:

“The prerequisites for extradition are as Eollows:

1. that the person whose extradition is sought is not a
citizen of Bosnia and Herzegovina or the Federation;

2. -

3. that the crime for which extradition is requested has not
been committed in the Federation, agalnst it or against its
clitizen; :

4. that the crime for which extradition is sought comnstitutes

a crime under both domestic law and the law of the State in

. which it was committed; :
5. that the crime for which extradition 1s sought does not

constitute a political or a military coxime;

6. i

7. o}

8. arf

9. that there is sufficient evidence to support a reasonable

suspicion that the alien whose extradition i1is sought
committed the particular crime or that a final verdict
already exists;

10. .. and that the extradition is not sought for a crime for
which capital punishment is prescribed by the law of the
country seeking the extradition, unless the gountry seeking
the extradition provides guarantees that capital punishment
shall not be pronounced or exerclsed. ..*

Article 508 provides, insofar as is relevant, as follows:

%L, A proceeding for extradition of an accused or convicted
alien sghall be instituted on the petition of the forelgn

atate,
2. A petition for extradition shall be submitted through
diplomatic channels.
3. The following must accompany a petition for extradition:
1. the means of estabhlishing the identity of the accused
or convicted person {(precisa description,

photographs, fingerprints, and the like};

2. a certificate or other data concerning the alien’s
citizenship;

3. the indicting proposal or wverdict or decision of
custody or some other eguivalent document, in an
original or certified copy, containing the first and
last name of the person whose extyadition 1ls sought,
and other data necessary to establish his identity, a
description of the crime, the legal name of the crime
and evidence to support a reasonable suspicion of his

commisgion of the crime;
24
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91.

9Z.

4, an extract from the text of the criminal law of the
foreign State which is to be applied or which has
been applied againast the accused for the crime for
which extradition is sought; and if the crime was
committed on the territory of & third state, then an
extract from the text of the criminmal law of that
State as well.

4. If these appendices are written in a foreign language, a
certified interpretation in one of the official languages
of the Federation should also be appended.”

Article 509 provides, insofar as is relevant, as follows:

«L. tThe Ministry of Forelign Affairs of Bosnia and Hexzegovina
shall deliver the petition for extradition of an alien
through the Ministry of Civil Affairs and Communicationa to
the Federal Ministry of Justice, which has a duty to
immediately forward this petition to the investigative
judge of thea court in whose 3jurisdiction the alien is
living or in whose jurisdiction he happens to be present.

2. If the permenent or temporary residence of an alien whose
extradition is sought i8 not known, then the Federal
Ministry of Justice sghall first establish these facts
through the Federal Ministry of Interior. ..”

Article 510 provides, insofar as is relevant, as follows:

“i. In urgent cases, whaen there ia a danger that the alilen will
flee or conceal himself and when the foreign State has
sought temporary custody of the alien, the competent law
enforcement agency may arrest the aliem in orxrder to take
him before the investigative judge of the competent court
on the basis of the petition of the competent foreign
authoxrity, regardless of how it was sent. The petition must
contain data to establish the alients ildentity, the nature
and pame of the crime, the number of the warrant, the date, .
placa and name of the foreign authoxity ordering the
custody, and a astatement to the effect that extradition
shall be sought through regular channels.

2. When custedy is oxdered in conformity with paragraph 1 of
this Article and the alien 13 Dbrought before the
investigative judge, after his examination, the
investigative judge shall report the arrest to the Ministry
of Forelgn Affairs of Bosnia and Herzegovina through the
Ministry of Civil Affairs and Communications and through
the Federal Ministry of Justice.

3. The investigative judge shall release the alien when the
grounds for custody cease to exist or if the petition for
extradition ie not submitted by the date which he specifies
in view of the remoteness of the State seeking extradition,
such period not to exceed 3 months from the date when the

alien wasg taken into cusgtody. ..*

International law regarding the fight against terrorism

1. United Nations Security Council Resolution 1373 (2001)

25
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United Nations Security Councii Resolution 1373 (2001) was

adopted by the Security Council at its 4385% meeting on 28
September 2001. It provides, insofar as is relevant, as follows:

[
. *The Sequrity Council,

Reaffirming also its unequivocal condemnation of the
terrorist attacks which took place in New York, Washington, D.C.,
and Pennsylvania on 11 September 2001, and expressing its
determination to preveat all such acts,

Reaffirming further that such acts, 1like any . act of
international texrrorism, constitute a threat to international
peace and security,

Reaffirming the inherent right of individual or collective
gelf-defence as recognized by the Charter of the United Nations
as reiterated in resolution 1368 (2001},

Reaffirming the peed to combat by all means, in accordance
with the Charter of the Unilted Nations, threats to international
peace and security caused by terrorist acts,

Deeply concerned by the increasie, in various regions of the
world, of acts of terrorism motivated by intolerance or

aextremism,
Ccalling on States to work together urgently to prevent and

suppress terrorist acts, including through increased cooperation
and full implementation of the relevant international conventions
relating to terroriam,

Recognizing the need for States to cowmplement international
cooperation by taking additional measures to prevent and
suppress, in their territories through all lawful wmeans, the
financing and preparation of any acts of terrorism,

Reaffirming the principle established by the General
Assembly in its declaration of October 1970 {resolution 2625
(XXV)} and reiterated by the Security Council in its resolution
1189 {1998) of 13 August 1998, namely that every State has the
duty to refrain from organizing, dinstigating, agpilgting or
participating in texrorist acts in another State or acguiescing
in organized actilvities within its territory directed towards the

commigsion of such acts,

vacting uader Chapter VII of the Charxter of the Unilted
Rations,

ny i

a2, Decides also that all States shall:

{a) Refrain from providing any form of support, active oxr
passive, to entities or persons Involved in terrorist acts,
including by suppressing recruitment of wmembers of terrorist
groups and eliminating the supply of weapons to terrorists; _

(b} Take the necessary steps to prevent the commission of
terrorist acts, including by provision of early warning to other

States by exchange of information;
{c} Deny safa haven to those who finance, plan, support,

or commit terrorist acts, or provide safe havens;
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{d) Prevent those who finance, plan, facilitate or commit
terrorist acks from using their respective territories for those
purposes against other States or their citizens;

(=) Ensure that any person who participates in the
financing, planning, preparation or perpetration of terrorist
acts or in supporting terrorist acts is brought to justice and
ensure that, in addition to any other measuree against them, such
texrrorist acts ave established as serious criminal offences in
domestic laws and requlations and that the punishment dJduly
reflacts the seriousmness of such terrorigi acte;

{f} Afford one another the greatest measure of aasistance
in comnection with  criminal investilgations or criminal
proceedings relating to the financing or support of terroriat
acts, including asaistance in obtaining evidence in their
possession necessary for the proceedings;

{a} Prevent the wmovement of texrorists or terxrorist
groups by effective border controls and controls on lssuance of
identity papers and travel documents, and through measures for
preventing counterfeiting, forgery or fraudulent use of identity
papera and travel docuwents; '

a3, Calls upon all States to:

(a) s
(b) Exchange information in accordance with international

and domestic law and cooperate on adwuinistrative and judicial
matters to prevent the coumission of terrorist acts;

{a) Cooperate, particularly  through  bilateral and
wmultilateral arrangements and agreements, to prevent and suppraos
terrorist attacks and take action against perpetratora of such
acts;

(d) -

(e} -F
{£) Take appropriate measures in conformity with the

relevant provisions of national and intermational law, including
international standards of human rights, before granting refugee .
gtatus, for the purpose of ensuring that the asylum seeker has
not planned, facilitated or participated in the commission of

terrorist acts; -
{gq) Epngure, in conformity with internatiomal law, that

refugee status is not abused by the perpetrators, organizers or
facilitators of terrorist acta, and that claime of political
motivation are not recognized ag grounds for refusing requests
for the extradition of alleged terrorists; ..*

2. . Guidelines of the Committee of Ministers of the
Council of Europe on human rights and the £fight
agalnat terrorism

94, On 15 July 2002, at its 804" meeting, the Committee of
Ministers of the Council of Europe adopted a document entitled
“Guidelines of the Committee of Ministers of the Council of

Europe on human rights and the fight against terrorism. These
Guldelines provide, insofar as is relevant:

Preamble
“rhe Committee of Ministers,

27
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{a.) Considering that terrorism seriously jeopardises human
rights, threatens  democTacy, and aims notably to
destabilise legitimately constituted governments and to
undermine pluralistic ¢ivil society;

(b.) Unequivocally condemning all acts, methods and practices of
terrorism as criminal and unjustifiable, wherever and by

whomever committed;

(d.} Recalling that it is not only possible, but also absolutely
necessary, to fight terrorism while respecting human
rights, the rule of law and, where applicable,
international humanitarian law;

(e.} Recalling the need for States to do everything poassible,
and notably to co-cperate, so that the suspected
perpetrators, organisers and sponsors of terrorist acts are
brought to justice to answer for all the consequences, in
particular criminal and civil, of their acts;

(f.} Reaffirming the imperative duty of States to protect their
populations agalnst poasible terrorist acts;

(1.} Reaffirming states' ocbligation to respect, in their fight
against terrorism, the international instruments for the
protection of human rights and, for the member states in
particular, the Convention for the Protectiocn of Human
Rights and Fundamental Freedoms and the case~law of the
Burcpean Court of Human Rights;

adopts the following guidelines and invites member states to
ensure that they are widely disseminated among all authorities

responsible for the fight against terrorism.

I
States' obligation to protect everyone against terrorism
“States are under the obligation to take the measures needed to
protect the fundamental rights of everyone within their
jurisdiction againgt terroriat acts, especially the right to
life. This positive obligation £ully Jjustifies statea’ fight
against terrorism in acvordance with the present guidelines.

Il
Prohibition of arbitrariness
*all measures taken by states to fight terrorism must respect

human rights and the principle of the rule of law, while
exaluding anmy form of arbltrariness, az well as any
disgcriminatory or racist treatment, and wmust be subject to

appropriate supervision.

1x%
Lawfulness of anti-terrorist meagures _
*1. All measures taken by states to cowbat terroxism must be

lawful.
2. When a measure restricts human rights, restrictions must be

defined as precisely as possible and be necessaxry and
proportionate to the aim pursued.
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Asylum, return (“refoulement®) and expulgion
"l. . '
2. It is the duty of a State that has receivad a reguest for
asylum to ensure that the posgsible return (Prefoulement®) of the
applicant to his/her country of origin or to anothexr country will
not expose him/her to the death penalty, to torture or to inhuman
or degrading treatment or punishment., The same applies to

expulsion.
3. .
4. In all cases, the enforcement of the expulsion or return

{"refoulement") order must be carried out with respect for the
physical integrity and for the dignity of the person concerned,
avoiding any inohuman or degrading trestment.

X1zt

Extradition
%], Extradition is an easential procedure for effective
international co-cperation in the fight against terrorism.
2. The extradition of a person to a country where he/she risks
being sentenced to the death penalty wmay not be granted. A
requested State may however grant an extradition if it has
obtained adequate guarantees that:
(1) the person whose extradition has been requested will not be
sentenced to death; or
(1i) in the event of such a sentence being imposed, it will not
be carried out, .
3. Extradition may not be granted when there is seriocus reason
to believe that:
(i) the person whose extradition has been requested will be
subjected to torture or to inhuman oxr degrading treatment or
punishment;
(i1} the extradition request has been made for the purpose of
prosecuting or punishing a person on account of his/her race,
religion, natiomality or political opinions, or that that
person's position., risks being prejudiced £or any of these
reasons.
4. When the person whose extradition has been requeated makes
out an arguable case that he/she has suftfered or rigks suffering
a flagrant denial of Jjustice in the requesting State, the
requested State wmust consider the well-foundedness of that
argument before deciding whether to grant extradition,

ey

xv
Possible derogaticns

%1, When the fight against terrcrism takes place in & situation
of war or public emergency which threatens the 1ife of the
nation, a State may adopt measures temporarily derogating f£rom
certain obligations ensuing from the internatiomal instruments of
protection of human rights, to the extent strictly required by
the exigencies of the situation, as well as within the limits and
under the conditions fixed by intermational law. The State must
notify the competent authorities of the adoption of such measures
in accordance with the relevant international instruments.

Z. States may never, however, and whatever the acts of the
person suspected of terrarist activities, or convicted of such
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derngate from the right to life as guaranteed by
from the prohibition against
torture or inhuman or degrading treatment or punishment, f£rom the
principla of legality of sentences and of measures, nor from the
ban on the retrospective effect of ¢riminal law. ..”

activities,
these intermational instruments,
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E. Legislation of the United States of America

1. Pregident’s Military Order on the  Detention,
Treatment, and Trial of Certain Non-Citizens iIn the
War Agailnat Terroriam

95. On 13 November 2001 the President of the United States
signed a military order on the “Detentlon, Treatment, and Trial
of Certain Non-Citizens in the War Against Terrorism” (66 Federal
Register 57833 of 16 November 2001} {the “US President’s Military
Order”). It providesz, insofar as is relevant, as follows:

"By the authority wested in me as President and as Commander in
Chief of the Armed Forces of the United States by the
Constitution and the lawe of the United States of B2America,
including the Authorization for Use of Military Force Joint
Resolution {(Public Law 107-40, 115 sStat. 224) and sections 821
and 836 of title 10, United States Code, it i1s hereby ordered a=s
follows:

“Section 1. Findings.

{a} International terrorists, Including members of al Qaida,
have carried out attacks on United States diplomatic¢ and military
pergomnael and facilitles abroad and on c¢itizens and property
within the United Statea on a scale that has created a state of
armed conflict that requires the use of the United States Armed
Forces. .

{k) In 1light of grave actg of tarrorism and threats of
terroriesm, including the terrorist attacks on September 11, 2001,
on the headquarters of the United States Department of Defense in
the mnational capital region, on the World Trade Center in New
York, and on civilian aircraft such as in Pennsylvania, I
proclaimed a national emergency on September 14, 2001 (Proc.
7463, Declaration of National EBEmergency by Reason of Certain
Terrorist Attacks).

{c} Individeals acting alone and in concert invelved in
interpnational texrorism possess both the capability and the
intention to undertake Ffurther terrorist attacks against the
United Stateg that, if not detected and prevented, will cause
wmags deathg, mass injuries, and massive destruction of property,
and may place at rigk the continuity of the operations of the

United States Government.

(d}) The ability of the United States to protect the United
States and 1ita c¢itizeng, and to help its allies and othex
caoperating nationa protect thelr nations and their cltizens,
£rom such further terxrorist attacks depends in smignificant part
upon using the United States Armed Forces to identify terrorists
and those who support them, to disrupt their activities, and to
eliminate their ability to conduct or support such attacks.

{e)} To protect the United states and its citizens, and for the
effective conduct of military operations and prevention of
terrorist attacks, it is necessary for individuales subject to
this arder pursuant to section 2 hereof to be detained, and, when
tried, to be tried for violations of the laws of war and other
applicable laws by wmilitary tribunals.
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(£} Given the danger to the safety of the United States and the
nature of intermational terrorism, and to the extent provided by
and under this order, I find congistent with section 836 of title
10, United States Code, that it is not practicable to apply in
military commigsions under this ordexr the principles of Ilaw and
the rules of evidence generally recognized im the trial of
criminal cases in the Unilted States district courts.

(g) Having fully considered the magnitude of the potential
deaths, injuries, and property destruction that would result from
potential acts of terrorism against the United States, and the
probability that such acts will occur, I have determined that an
extraordinary emergency exists for national defense purpases,
that this emergency constitutes an urgent and compelling
government interest, and that lssuance of thias order is necessary
to meet the emergency. '

“Section 2., Defimition and Policy.

{a) The term *individual subject to this order® shall mean any
individual who is not a United States cltizen with respect to
whom I determine from time to time in writing that: ;

{1) there 1s reason to believe that puch individual, at

the relevant times,
{1} is or was a member of the organization known as

al gaida;

(11} has engaged in, aided or abetted, or conspired
to commit, acts of international terrorism, or acts
in preparation therefor, that have caused, threaten
to cause, or have as thelr aim to cause, injury to or
adverse effects on tha United Statas, its ciltizens,
national security, foreign policy, or sconomy; or
(iid) has knowingly harbored one or mors
- individuals described in subparagraphs (i) oxr (ii) of
subgsection 2(a) (1) of this order; and

{2} it is in the interest of the United states that such

individual be subje_ct to this order.

(b) It ie the policy of the United States that the Secretary of
Defense shall take all necessary measures to ensure that any
individual subject to this order is detained in accordance with
section 3, and, if the individual 1s to be tried, that such
individnal is tried only in accordance with section 4. .

“Section 3. Detention Authority of the Secretary of Defense.

Any individual subject to this order ghall be ~-

(a} detained at an appropriate location designated by the
Secretary of Defense cutside or within the United States;

(b}  treated humanely, without any adverse distinction based on
race, color, religion, gender, birth, wealth, or any gimilar
criteria;

{e) afforded adequate food, drinking water, shelter, clothing,

and medlcal treatment;

(d} allowed the free exerclse of religion consistent with the
requirements of such detention; and
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{e) detained in accordance with such other ronditions as the
Secretary of Defense may prascrihe.

*Section 4. BAuthority of the Secretary of Defense Regarding
Trials of Individuals Subject to this Order.

{a} Any individual subject to this oxder shall, when tried, be
tried by military coumission for any and all offenses triable by
military commission that such individual is alleged to have
committed, and may be punished in accordan¢e with the penalties
provided under applicable law, including. life imprisonment or
death.

(b) 23 a military function and in light of the findings in
gsection 1, including subsection (£} thereof, the Secretary of
befense shall issue such orders and regulations, including orders
for the appointment of one or more military commissions, as may
be necessary to carry ocut subsection (a) of this section.

{e) Orders and regulations igsued under subsection (b) of ¢his
section shall include, but not be limited to, rules for the
conduct of the proceedings of military commissions, including
pretrial, trial, and poast-trial procedures, modes of proof,

. issvance of processa, and qualifications of attorneys, which shall

at a minlmum provide for --

(1) military commissions to sit at any time and any
plave, congistent with such guidance regarding time and
place as the Becretary of Defense may provide;

{2) a full and fair trial, with the military commission
sitting as the triers of both fact and law;

(3) admission of such evidence as would, in the opinicn
of the presiding officer of the military commimaion ({or
instead, if any other member of the commission mo requests
at the time the presiding officer renders that opinicn, the
opinion of the commission rendered at that time by a
majority of the commission), have probative value to a
reasgonable person; : ’

(4 .;

{5} conduct of the prosecution by one or wore attorneys
dealgnated by the Secretary of Defense and conduct of the
defense by attorneys for the individual subject to this
arder;

{6) conviction only upon the concurrence of two-thirds of
the members of the commission presant at the time of the
vote, a majority being present;

(N sentencing only upon the concurrence of two-thirds of
the members of the comnission present at the time of the
vote, a majority being present; and

{8) gubmission of the record of the btrial, including any
convigtion or sentence, for review and final decision by me
or by the Secratary of Defense if go designated by me for

that purpose.

FEr

*Section 7. Relationship to Other Law and Forums.
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{b) With respect to any individual subject to this order --

{1) military tribunals shall have exclugive jurisdiction
with respect to offenses hy the individual; and

(2}  the individual shall not bhe privileged to seek any
remedy or maintain any proceeding, directly or indirectly,
or to have any such remedy or proceeding sought on the
individual's behalf, in (i} any couxrt of the United States,
or any State thereof, (ii) any court of any foreign npation,
or (iii} any interpational tribunal. .~

2. ‘U8 Department of Defense Military Commission Order No.
h

96. On 21 March 2002, the Secretary of Defense of the United
States, iesued the US Department of Defense Military Commission
Order No. 1, which sets forth the Procedures £or Trials by
Military Commissions of Certain Non-United States Citizens in the
War Against Terrorism established under the US President’'s
Military Order of 13 November 2001 (see paragraph 95 above).
This Military Commission Order provides, insofar as is relevant,
as follows: .

"1, PURPOSE :
This Order implements policy, assigns responsibilities, and
prescribes procedures .. for trials before military commigsions of
individuals subject to the President’s Military oOrdex. Thesae
proceduraes ghall be ilmplemented and construed so as to ensure
that any such individual recelves a full and fair trial before a
military commisgsion, as required by the President’s Military
Order. Unless otherwige directed by the Secretary of Defense,
and except for supplemental procedures established pursuant to
the Presidentrs Military Order or this Oxder, the procedures
preseribed herein and no others sghall goverm such trials,

n3. ESTABLISHMENT OF MILITARY COMMISSIONS

In accordance with the President's Military Order, tha Secretary
of Defense or a desigmea (* Appuinting Authority®) may dssue
orders from time to time appointing one or more wmilitary
commisslions to try individualas subject to the Presldent's
Military Order and appointing any other personnel necegsary to
fagilitate such trials. :

w4, COMMISSION PERRSONNEL
A. Members
{1) Appointment
The Appointing Authority shall appoint the mewmbers and the
alternate member or members of each Commission. ..

(3) oquallfications
Each member and altermate member shall be a cowmissioned officer
of the United States armed forces ("Military Officer®), .. - The
Appointing Authority shall appoint members and alternative
members determined to be competent to perform the duties
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involved. The Appointing Authority may remove members and
alternate members for good cause. ..

cC. Defense
{1) Office of the Chief Defense Counsel

The Chief Defense Counsel shall be a judge advocate of any United
States armed force, shall supervise the overall defense efforts
under the President's Military Order, shall ensure proper
management of persomnel and resources, shall preclude conflicts
of intereat, and shall facilitate proper represeatation of all
Accused,

{2} Detailed Defense Counsel.

Congistent with any supplementary regulations or imstructions
issuved under Section 7(a), the Chief Defense Counsel shall detail
one or more Military Officers whbo are judge advocates of any
United States armed force to conduct the defense for each case
before a Comwizsion (*Detailed Defense Counsel®), The duties of
the Detailed Defense Counsel are:

{a) To defend the Accused zealously within

the bounda of the law without rTegard to

pergonal opinion as to¢ the guilt of the

Accused; and
(b} To represent the interestae of the Accused

in any xreview proceas as provided by this
Order.

{) Cholca of Counsel ’

: {a) ‘The Accused may select a Military Officer
who is a djudge advocate of any United States
armed force to raplace the Accused’'s Detailed
Defense Counsel, . If requested by the
Accused, however, the Appointing Authority may
allow the original Detailed Defense Counsel to
continue to asgist in representation of the
Accused as another Detailed Defense Counsel.

(b) The Accused may also xétain the services
of a civilian attorney of the Accused's own
choosing and at no expense to the United States
Government (" Civilian Defense Coungel},
provided that attorney: (i) is a United States
citizen; {ii) i1s admitted to the practice of
law im a ©State, district, territory, or
possession of the United States, or before =z
Federal court; (i1i) has not been the subject
of any sanction oy disciplinary action by any
court, bar, or other competent governmental
authority for relevant misconduct; (iv) has
been datermined to be eligible for access to
information classified at the level SECRET or
higher under the authority of and in accordance
with the procedures prescribed in reference
(¢); and (v) has signed a written agreement to
comply with all applicable requlations or
instructions for coumsel, including any xules
of court for conduct during the course of
proceedings. Civilian attormeys way be pre-
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qualified as members of the pool of available
attorneys, if, at the time of application, they
meet the relevant c¢riteria, or they may be
qualifisd on an ad hoc basis after being
requested by the Accused. Representation by
Civilian Defense Counsel will not =zrelieve
Detailed - Defense Counsel of the duties
specified in Section 4(C)(2). The
qualification of a Civilian Defense Counsel
doea mnot guarantee that person's presence at
closed Commisgion proceedings or that person's
access o any information protected under

Saction &{D) (5).

{4) Continuity of Representation
The Accused must be represented at all relevant times by Detailed

Defenase Counsal. ..

"5, PROCEDORES ACCCRDED TRE ACCUSED

The following procedures shall apply with respect to the Accused:
A. The Prosecution shall furnisk to the Accused,
sufficiently in advance of trial to prepare a defense, a
copy of the charges in English and, if appropriate, in
another language that the Accuzed understands.
B. The Accused shall be praesumed innocent until proven
gullty. :
c. A Commission member shall wvote for a finding of
Gullty as to an offense if and only i1f that mewber ig
convinced beyond a reasonable doubt, based on the evidence
admitted at trial, that the Accused is guilty of the

offense.
D, At least one Datailed Defense Counsal shall be made

available to the Accused sufficiently in advance of trial
to prepare a defense and until any findings and sentence
become final in accordance with Section & (H) (2).

E. The Prosecution shall provide the Defense with access
to evidence the Prosecution intends to imtroduce at trial
and with access to evidence known to the Prosecution that
tends to exculpate the Accused. Such accese shall be
consistent with Section 6(D} {5) and subject to Section 8.

F. The RAccused shall not be required to testify during
trial. A Commission shall draw no adverse inference from
an Accuged’s decision not to teatify. This subsection
shall not precluds the admisaion of evidence of prior
statements or conduct of the Accused. '

aG. If the Accused so elects, the Accused may testify at
trial on the Accused’s own behalf and shall then be subject
to cross-examination.

H. The Accused may obtain witnesses and documents for
the Accused's defense, to the extent necessary and
reasonably available as determimed by the Preeiding
Officer. Such access shall be consigtent with the
requirements of Section 6 (D) (5} and subject to Section 9.
The  Appointing  Authority shall order that such
investigative or other resources be made available to the
Defensa ag the Appointing Authority deema necessary for a

full and fair trisl.
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I. The Accused may have Defense Counsel present evidence
at trial in the Accused’s defense and cross-examine each
witness presented by the Prosecution who appears before the
Commission.

J. The Prosecution shall ensure that the substance of
the charges, the proceedings, and any documentary evidence
are provided in English and, if appropriate, in another
language that the Accused understands., The Appointing
Authority may appeint one or more interpreters to agsgist
the Pefense, as necessary.

K. The Accused may be present at every stage of the
trial before the Commission, consgistent with Section
6(B) {3), unless the Accused engages in disruptive conduct
that “justifies exclusion hy the Presiding Officer. Detailed
Defense Counsel may not be excluded from any trial
proceeding or portion therecf.

L. Except by order of the Commisaion for good cause
shown, the Prosecution shall provide the Defense with
access before sentencing proceedings to evidence the
Progsecution intends to present in such proceedings. Such
accesgs shall be consistent with Section s(D) (5) and subject
to Section 9.

M, -
NH. - .
o. The Agcuged shall be afforded a tyial open to the

public {except proceedings closed by the Presiding
Officer), consistent with Section &(B).

P, The Accused shall net again be tried by any
Commission for a charge once a Commissien’s f£inding on that
charge becomes final in accordance with Section 6(H)2).,

CONDUCT OF THE TRIAT
A. Pratrial Procadures

(3) Notification of the Accused

The Progecution shall provide copiles of the charges approved by
the Appointing Authority to the Accused and Defense Coungel. ..

B, Duties of the Commisgion During Trisl

The Commigsion shall:

(1} Provide a full and fair trial.

{2} Procead impartially and expeditilously, astrictly
confining the proceedings to a full and fair trial of
the charges, excluding irrelevant evidence, and
preventing any unnecessary interference or delay.

{3} Hold open proceedings except vwhere otherwise
decided by the Appointing Authority or the Presiding
Officer in accordance with the President's Military
Order and this Order. . A decision to close a
proceeding or portion thereof way include a decision
to exclude the RAccused, Civilian Defense Comnsel, or
any other person, but Detailed Defense Counsel may
not be excluded from any trial proceading or portion
thereof.

F. Voting
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n..An affirmative vote of two-thirds of the members is required
to determine a sentence, except that a gentence of death requires
s unanimous, affirmative vote of all of the members. Votes on
findings and sentences shall be taken by secret, written ballet.”

G, Santence

Upon conviction of an Accused, the Commission shall impose a
sentence that is appropriate to the cffense or offenses for which
there was a finding of Guilty, which sentence may include death,
imprisonment for life or for any lesser term, payment of a fine
or restitution, or such other lawful punishment or condition of
punishment as the Commissgion shall determine to be proper. Only a
Commlsgion of seven members may sentence an Accused to death. ..

H. Post-Trial.Procedures

{2} Finality of Findings and Sentence
A Commission finding as tc a charge and any Sentence of a
Commigsion becomes final when the President or, 1f designated by
the President, the Secretary of Defense makes a final decision
thereon pursuant to Section 4(c)(8) of the President's Military
Order and in accordance with Bection 6(H){8) of this Order. An
authenticated finding of Not Guilty as to a charge shall not be
changed to a finding of Guilty. .

(4} Raview Panel
The Secretary of Defense shall degignate a Review Panel
consisting of three Military oOfficers, which may incluge
civilians commissioned purswvant to reference (e). At least one
member of each Review Panel shall have experience as a judge. .

{s) Review by the Secretary of Defense
The Secretary of Defense shall review the record of trial and the
recomendation of the Review Panel and either return the case for
further praceedings or, unless waking the final decigion pursuant
to a Presidential designation under Section 4(c)({8) of the
President's Mlilitary Oxder, forward it to the President with a
recommendation as to disposition.

{6) Final bDeclsion
After review by the Secretary of Defense, the record of trial and
all recommendations will be forwarded to the President for review
and final decision (unless the President has degigmated the
Secretary of Defense to perform this function}. If the President
hes so designated the Secretary of Defense, the Sacretary way
approve or disapprove findings or change a £inding of Gullty to a
finding of Guiity to a lesser-included offense, or mitigate,
commute, defer, or suspend the sentence imposed ox amny portion

thereof. ..”

3. Laws of Waxn

*

97. The US President’s Military Order of 13 November 2001
provides, at Section 1l{e), that ®“it is necessary for individuals
subject to this order .., when tried, to be tried for viclations
of the laws of war =and other applicable law by military
tribunals”. Sources of the ®laws of war” include customary
principles and rules of international law, intarnational
agreements, judicial decisions of natiopal and international
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tribunals, national manuals of military law, gcholarly treatises,
and resolutions of  wvarious international  bodies. The
understanding of the “laws of wax”™ of the United States
Department of Defense is set forth in the Field-Manual 27-10: The
Law of Land Warfare, prouulgated by the Department of the Army.
Relevant parts of The Law of Land Warfare, Chapter 8, Section II,
dealing with crimes under international law, read:

“498. Crimes Under Internatiomal Law
Any perscn, whethar a membexr of the armed forces or a civilian,

who commits an act which constitutes a crime under internmational

law is responsible therefor and 1liable to punishment. Such
offenses in connectien with war comprise:

a. Crimes against peace.
b. Crimes against humanity.
. War crimes.

Although this manual recognizes the criminal responsibility of
individuals for those offenses whigh wmay comprise any of the
foreqolng types of crimes, wewbers of the armed forces will
normally be concerned, only with thoge offenses constituting “war

orimes. "

*499. War Crimes

The term "war crime" is the technical expression for a violation
of the law of war Dy any person or persons, military or clvilian.
Every violation of the law of war is a war crime.

*EQ0. Conspiracy, Incitewment, Attempte, and COmpligity

Conspiracy, direct incitement, and attempts to commit, as well aa
complicity in the commission of, c¢rimes against peace, crimes
against humanity, and war crimes are punisghable.

%502, Grave Breaches of the Geneva Conventilons of 19439 as War
Crimes E

The Geneva Conventions of 1949 define the following acte as
*grave breaches,®™ if committed against persons or preperty
pratected by the Conventions:

-

¢. GC [Geneva Convention relative to the Protection of Civilian
Pergong in Time of War].

Grave breaches to which the preceding Article relates shall be
those involving any of the following acts, if committed against
persons or property protacted by the present Convention: wilful
killing, torture or inhuman treatment, including blological
experiments wilfully causing great suffering or serious injury to
body or health, unlawful deportation or transfer or unlawful
confinement of a protected perscen, compelling a protected person
o serve in the forces of a hostile Power, or wilfully depriving
a protected person of the rights of fair and regular trial
prescribed in the present Convention, taking of hostages and
extensive destruction and appropriation of property, not
justified by military necessity and carried out unlawfully and

. wantonrly. (GO, art. 147.)
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Y504, Qther Types of Waxr Crimes

In addition to the '"grave breaches” of the Geneva Conventions of
1949, the following actdg are representative of violations of the

law of war (Ywar crimes"):

a, Making use of polgoned or otherwise forbidden arms or
anmunition.
d. Firing on localities which are undefended and without

military significance.

7. Pillage or purposeless destruction.

Section III, dealing with the punishment of war crimes, reads
inter alia:

9s.

*505, Trialg

a. Natura of Praceeding. Any person charged with a war c¢rime
hzs the right to a fair trial on the facts and law.

b. Rights of Accused. Persons accused of "grave breaches" of

the deneva Conventions of 1849 are to be tried under conditions
no less favorable than those provided by Article 105 and those
following {of the 1949 Geneva Convention Relative to the Treatment
of prisoners of War - hereinafter *the Third Geneva Convention of
19497]. - '

. Rights of Prisoners of War. Pursuant to Article 85 [of the
Third Geneva Convention of 1949], prisoners of war accused of war
crimes benefit from the provisions of [the Third Geneva Convention
of 1949], especially Articles 82-108 ().

d, How oJurisdiction Exercised. War crimes are within the
jurisdiction of general courts-martial ({.), military commissions,
provost courts, military government courts, and other military
tribunals (.) of the United Stateg, as well as of international

tribunalse. .
e. Law Applied. B&s the internaticnal law of war is part of

the law of the land in the United States, eneny personnel charged
with war corimes are tried directly under international law
without recocurse to the statutes of the United States., However,
directives daclaratory of international law wmay be promulgated to
assist such tribunals in the performance of their functien.

“z04a. Penal Sanctions

The punishment imposed for a viclation of the law of war must be
proportionate to the gravity of the offense. The death penalty
may be imposed for grave breaches of the law. Corporal punishment
is excluded. Punishments should be deterrent, and in imposing a
sentence of imprisonment 4t 1is not necessary to take into
conailderation the end of the war, which does not of itself limit

the imprisonment to be lmposed.”
4, United Statea Coda

The US Code, Title 18, providea, insofar as is relevant, as

followa:
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a
Section 1114 - Protection of officera and employees of the United
States

“Whoever kills or attempte to kill any officer or employee of the
United States or of any agency in any branch of the United States
Government (including any member of the uniformed sexrvices) while
such officer oz employee is engaged in or on account of the
performance of official duties, or any person assisting such an
officer or employee in the performance of such duties oxr on
account of that assistance, shall be punished -

{1} in the case of murder, as provided under sectionm 1111;

i

Secticn 1117 - Conspitacy to murder

"If two or more persons conspire to violate sectilon.lll4.of thig
title, and one or more of such persons do any overt act to effect
the object of &the consplracy, each shall be punished by
imprisonment for any term of years or for life.”

Section. 23324 (18 U.8.C. 2332a) - Use of certaln weapons of nass
deastruction

“{a) Offense Against a Nationmal of the United States or Within

the United sStates, -
A person who, without lawful authority, uses, threatens, or
attempts or conspires to use, a weapon of mass destruction
(other than a chemlical weapon as that term ig defined in
section 229F), includimg any bilological agent, toxin, or
vector (as those terms are defined in section 178) -
(1) against a national of the United states while such
national is outside of the United States;
(2} against any person within the Unlted States, and the
results of guch use affect intersgtate or foreign commerce
or, in the case of a threat, attempt, or conspiracy, would
have affected interstate or foreign commerc¢a; or
(3} against any property that is owned, leased or used by
the United sStates or by any department or agency of the
United States, whether the property is within or outside of
the United States,
shall be imprisoned for any term of years or for life, and
if death results, shall be punighed by death or imprisoned
for any term of years or for life.”

L ]

Section 2332b (18 U.8.C. 2332b) - Acks of terrorism transcending

national boundaries

*(a) Prohibited Acts. -
{1) Offenses. -
Whoever, involving conduct transcending mational boundaries
and in a circumstance described in subsection (b} -
(a) kills, kidnaps, waims, commits an asgault
resulting in serious beodily injury, or assaults with
a dangerous weapon any person within the United

States; or

FIEL
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{B) creates a substantial risk of sericus bodily
injury to any other person by destroying or damaging
any structure, conveyance, or other real or personal
property within the United States or by attempting or
conspiring to destroy or damage any structure,
conveyance, or other real or persomal property within
the United Staktes;
in wviolation of the laws of any State, or the United
States, shall be punished as prescribed in subsection (cj.
{2} Treatment of threats, attempts and conspiracies. -
Whoaver threatena to commit an offense under paragraph {1},
or attempts or conspires to do so, shall be punished under
subsection {c}.

Penalties. -

(1) Penalties. -
Whoever violates this section shell be punished -

{A} for a killing, or if death results te any
person from any other conduct prohibited by this
section, by death, or by imprisonwent for any texm of
yaars or for life;

(F) for attempting or conspiring to commit an
offense, for any term of vears up to the maximum
punighment that would have applied had the offense
been coumpleted; and '

Proof Requirements. -~
The following shall apply to prosecutions umder this
saction:
{1} EKnowledge. -
The prosecution is not required to prove knowledge by any
defendant ‘of a jurisdictional base alleged in the
indictment.
(2) state law. - .
In a prosecutlion under this section that is based upon the
adoption of State law, only the elements of the offense
under state law, and not any provisions pertaining to
criminal procadure or evidence, are adopted.
Extraterritorial Jurisdiction. - .
There is extraterritorial Federal jurisdiction -
{1} over any offense under subsection {a), including any
threat, attempt, or conspiracy to commit such offense; and
(2] aver conduct whichk, under sectlon 3, renders any
pergon an accesgory after the fact to anm offense under
gubgection (a).
3591, -~ Sentence of death

A defendant who has been found gulilty of -

(1) an offense described in section 794 or section 23481;
or
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{2) any other offense for which a sentence of death is
provided, if the defendant, as determined beyond a
reasonable doubt at the hearing under section 3593 -~
(n) intenticnally killed the wvictim;
{B} intentionally inflicted sgerious bodily injury
that resulted in the death of the victim;
{C) intentionally participated in an act,
contemplating that the lilfe of a perxson would be
taken or intending that lethal force would be used in
connection with a person, other than one of the
participants in the offense, and the wvictim died as a
direct regult of the act; or
(D) intentionally and specifically engaged in an
act of violence, kmowing that the act created a grave
risk of death to a person, othexr than one of the
participants in the offense, such that participation
in the act conatituted a reckleas disregard for human
life and the victim died a3 a direct result of the
act. '
*{b) .
shall be sentanced to death 1Ff, after congideration of the
factors set forth in section 3592 in the course of a hearing held
pursuant to section 35%3, it is determined that imposition of a
sentence of death 1s Justified, except that ne pexson may be
gsentenced to death who wasa less than 18 years of age at the time

of thea offense.”
Y. COMPLATNTS

99. In their applications, which were submitted in the four
days preceding their hand-over by the Pederation Police to US
forces, the applicants complain about a violation of Article 3 of
the Convention, as by their expulsion to Algeria they would be
gubjected to torture, inhuman and degrading treatment and
punishment. They also complain of a viclation of the right to
have a tyrial within a reasonable time in respect to their appeal
for amnulment of the decisions on revecation of citizenship (they
bring this cowplaint wvnder Article 5 paragraph 3 of the
Convention). Further, they complain of a violation of Article 8
of the Convention, the right to respect for private and family
life, which would be affected by their removal from Bosnia and
Herzegovina.

100. In their written submission of 6 March 2002, the applicants
add to their original complaints allegations of violations of
several provisions which had been referred to by the Chamber in
commnicating the applications to the respondent Parties: Article
5 paragraph 1 of the Convention in regard to the detention of the
applicants, Article 6 of the Convention and in particular the
presumption of imnocence, and Article 3 of Protocol No. 4 to the
Convention or respectively Article 1 of Protocol No. 7 to the
Convention in regard to the expulsion of the applicants, Article
1 of Protocel No. & to the Convention in light of the fact that
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the applicants were expelled to a legal system in which they are
under the pogsible risk of imposition of the death penalty.

101. In the submisgion of 6 March 2002, the applicants £further
add the allegation that their right under Article 13 of the
Convention was violated due to a lack of effective remedies
against the posgible violationa of Articles 3, 5 and 8 of the
Convention. Further, they add the claim that they were
discriminated against in their rights as protected by Articles 3,
5, 6 and 8 of the Convention because they are aliens.

VI. SUBMISSIONS OF THE PARTIES
A, Bosnia and Herzegovina
1. As to the facts and domestic law

102. In its written submisgsions of 28 January 2002, concerning
the procedure of tha revocation of citizenship, Boasnia and
Herzegovina states that the applicants had hidden intentiomns not
to respect the Constitution and laws of Bosnia and Herzegovina
and that therefore the revocation of citizenship was in
accordance with the law. In addition to the crimimal proceedings
initiated against the applicants, Bosnia and Herzegovina c¢laims
that the applicantas made false statements and submitted false
documents in order to acquire citizenship. Bosnia and
Herzegovina further argues that the applicants’ citizenship was
removed at the time of the delivery of the decisions on
revocation to the applicants on 4 December 2001, in accordance
with Article 24 of the ILaw on Citizenship of Bosnia -and

Herzegovina.

103. In respect to posgsible extradition' of the applicants,
Bosnia and Herzegovina submits that on 12 January 2002, in reply
to a request made by INTERPOL in Sarajevo, the National
Democratic Republic of Algeria, vepresented by its Embassy in
Rome, refused to accept the applicants in the event they were
deported from Bosnia and Herzegovina.® On 17 January 2002 in a
diplomatic note the US Embassy in Sarajevo informed Bosnia and
Herzegovina that it was willing to take custody of the applicants
and two more persons who were all believed to be involved in
international terrorism. Bosnia and Herzegovina concludes that as
Algeria, the applicants’ country of origin, did not want the

4 The use of the word ®"extradition* contains no formal assessment other than

. conveying the submlssions of Bosnia and Herzegovina. This word is repeated in

the submiseions of the Federation of Bosnia and Herzegovina and of the
applicants. _
S It is unknown whether the applicants were still citizens of Algeria at this

time. At the pubiic hearing on 10 April 2002, the Agents of the respandent
Parties and the lawyers for the applicants were unmable to clarify this fact.
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applicants back, it was Bosnia and Herzegovina‘’s right under
international law to extradite the applicants to the authorities
of the United 8tates of BAmerica, who had asked for their
extradition on the sugpicion that the applicants were inwvolved in
terrorist activities. AL the public hearing, however, the Agent
of Bosnia and Herzegovina stated that, neither at the time of the
hand-over nor at the time of the public hearing, Bosnia and
Herzegovina was aware of any intention of the United States to
initiate criminal proceedings against the applicants. Bosnia and
Herzegovina placed the applicants “under the supervigion” of the
US forces, which did not involve “detention” of the applicants.
Facilitating such *“supervision” was a necegsary form of ca-
operation by Bosnia and Herzegovina in the international <£fight
against terrorism. The Agent lamented that in the translation of
the HNote Verbale of the US Embassy the word “custody” had been
tranglated as “supervialon®.

104. At the public hearing the Agent of Beoania and Herzegovina
stated that he did not have any official information as to when
the applicants were taken out of Bosnia and Herzegovina.

z. As to the admlamibility

105. Bosnia and Herzegovina claims that the <cases are
inadmissible. Firstly, Bosnia and Herzegovina iz of the opinion
that the Chamber exceeded its juriediction by extending the cases
to it as a respondent Party, because the applicants did not
direct their applications against Bosnia and Herzegovina.
Secondly, Bosnia and Herzegovina argues that 1t ds not
ragponsible for any of the actes giving rise to the alleged
violations of the applicants’ <rights as protected by the
Cénvention. Thirdly, it claims that the applicants have not
exhaugted the awvailable domestic remedies. Finally, 1t claims
that the applicants did not wait six months before submitting
their applicatlions, the applicants thereby being in breach of the
gix-monthe rule under Article VIII(2} (a} of the Agreement.

3. Lg to the merita

106. In regard to the merits, Bosnia and Herzegovina did not
submit any written observations. At the public hearing, Bosuia
and Herzegovina argued that it was obliged under the UN Security
Council Resolution 1373 of 28 September 2001 (see paragraph 323
above), to accede to the US request and that the applicants were
not citizens at the time of their hand-over. PFurthermore, Bosnia
and Herzegovina maintaims that it has not taken any of the
decisions or conducted any of the operations complained of by the
applicants,

4. BAs to the order of a provisional measure

107. Bosnia and Herzegovina alleges that it was never delivered
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the order for a provisional measure in a proper way. 1t argues
that even if the order was transmitted to the facsimile of the
legal service of the Council of Ministers on 17 January 2002, at
6:26 p.m., it could not have complied with the order, because the
Council of Ministers, where the Agents are eituated, stops
working at $:00 p.m. However, on 18 January 2002, at 39:00 a.m.,
when the Agents started working the next day, the applicants were
already outside of the territory of Bosnia and Herzegovina,
Morecver, the regular practice is that the Agents of Bosnia and
Herzegovina receive cages and decisions of the Chamber and other
materials directly by courier.

108. Bosnia and Herzegovina opines that the English version and
the Bosnian version of the order for a provisional measure are
different in a number of decisive details. Bosnia and Herzegovina
asgunes from these mistakes that both the President and the Vice
President were outside of Sarajevo at the relevant time. Bosnia
and Herzegovina considers that in particular cases of such
importance, the order should have been issued only after the
President or any other judge issuing the order had personal
insight into the files, even if that means that the judge must
travel to Sarajeve immediately.

109. In addition, the Agent of Bosgnia and Herzegovina stated in
its written observationa of 25 February 2002, and repeated at the
public hearing on 10 April 2002, that the Chamber 1s fully aware
that Bosnia and Herzegovina has no authority to give effect to

orders by the Chamber. The Agent of Bosnia and Herzegovina stated

in paragraph 2 of the written observations:

“_we would like to point out the following preliminary
legal isgues that are now under the Chamber’s competence,
and to which the Chamber, up to now, paid no attention to
in its coneideration and/or statements on the above-
mentioned cased: ' '

%(10) In its provisional measure the Chamber requested the
state of Bosnia and Herzegovina to prevent the applicants
to be taken out of Bosnia and Herzegovina by the use of
force. The esteemed Chamber, most certainly, should know by
now that the state of Bosnia and Herzegovina, in its
dietinction from itas Entities, does not imstitutionally
possess any instrument of force .. and such wording of the
order for provisional weasures is not enforceable by the
gtate of Bospia and Herzegovina...”

B. The Faderation of Bosnia and Herzegovina

1. Ag to the facts

110. The Federation submitted a written account of the facts

pertaining to the criminal proceedings against the applicants,
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the revocation of citizenship and the hand-over of the applicants
to US forces which coincides in substance with the facte as

astablished by the Chamber in paragraphs 40 to 55 above.

111. At the public hearing the Federation stated that the organs
of the Federation only acted as agents executing the orders of
Bognia and Herzegovina. Therefore, the Federation is not
responsible for any acts concerning the applicants and in
particular not for handing-over the applilcants to Us forces. The
Federation also claims that the applicants lost their citizenship
at the time the decisions on revocation were delivered to the
applicants on 4 December 2001.

112, In reply to a question by the Chamber, the Agent of the
Federation stated that she did not have any explanation as to why
the decision on refusal of entry of 10 January 2002 was not
delivered to the applicants before 18 Jamuary 2002.

2. As to the admisaibility

113. In the written submissions the Federation did not submit
any arguments with regard to the admissibility of the cases. AL
the public hearing, the Federation joined the argument of Bosnia
and Herzegovina that the cases are inadmissible because, in the
legal system of the Federation, effective remedies exist both in
relation to theory and practise, which have not been exhausted by

the applicants.
3. A to the merits

114. With regard to the presumption of innocence as protected by
Article 6 paragraph 2 of the Convention, the Federation claims
that the decigsions of the Supreme Court in the investigative
proceedings against the applicants were only based on doubt and
suspicion and not on the presumption of guilt,

115. In 7respect to the detention of the applicants, the
respondent Party claims that untll their release from pre-trial
detention, the detention was justified under Article 5 paragraph
1{c) of the Convention. The detention subsequent to thelr release
from pre-trail detention until the hand-over to US forces was
justified under Article 5 paragraph 1(f) in ordex to ensure their

expulgion.

116. In respect to the merits, the Federation pointa out that
there can only be a violation of either Article 3 of Protocol No.
4 to the Convention or of Article 1 of Protocol No. 7 of the
Convention. In the additional written submissions of 25 February
2002, the Federation submits in regard to the alleged violatiom
of Article 6 that there is no violation with regard to the
reasonableness of the duration of any proceedings imitiated until

that day.
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117. The Federation further argues that wunder Article 1
paragraph 2 of Protocol Ne. 7 to the Convention, it was justified
for reasons of natiomal security to expel the applicants before
they could avail themselves of the procedural safeguards provided
for in Article 1 paragraph 1 of Protocol No. 7 to the Convention.

4. 28 to the order for a provisional measure

118. The Federation stated that it zreceived the order for a
provisional measure at 6:26 p.m. on 17 Jsnuary 2002, and it
transmitted it to the Federal Ministry of Interior, which
confirmed receipt.

a, The applicants

119. In regard to the admissibility the applicants point out
that there is also responsibility of Bosnia and Herzegovina, as
their expulsion also involved acte that £fall within the
responsibility of Bosnia and Herzegovina. In addition, the
Chamber ordered the provisional measure against both the
Federation of Bosnia and Herzegovina and Bosnia and Herzegovina,
and both parties did not comply with the order.

120. They further claim that they have exhausted all available
remgdies. In particular, they have initlated an administrative
dispute against the revocation of citizenship before the Supreme
Court, which is still pending. However, unothing has proven
effective against the forceful expulsion of the applicants. The
applicants also submit that they did not request the Supreme
Court to suspend the revocation of citizenship because, under

Article 26 of the Law on Citizenship of the Federation of Bosuia

and Herzegovina, the revocation. of citizenship only enters into
force upon the decision of the Supreme Court in the
administrative - dispute. Therefore, they submit, a reguest for
provisional suspension would have been redundant.

121. In regard to the merits the applicants.submit that there
was a violation in regard to the reasonableness of time as the
administrative dispute before the Supreme Court regarding the
revocation of citizenship was not decided before the applicants

were expelled.

122. In their original applications the applicants were undex
the impression that they would be extradited® to Algeria. They
alleged that a possible extradition to Algeria might result in a
violation of their rights as protected by Article 3 of the
Convention as they would probably be subject to arbitrary
detention, torture, and degrading treatment including gexual
maltreatment, and the applicants could even “disappear” and be

¢ Sea footnote 5 above.
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murdered. The applicants having been taken to the United States
of America, the applicants’ representatives now claim a viclation
of Article 3 in regard to the applicants’ treatment at Camp X-
Ray, Guantanamo Bay, Cuba. According to the submissions of their
lawyers, they are held in cages under inhuman conditicng, as
publicly known from coverage by the international media.

123. Moreover, the lawyer of the applicant Lakhdar claimed at

the public hearing that the signature of his client on the
delivery slip, which should prove that on 18 January 2002 the
applicant was delivered the decision on refusal of aentry, was
forged. He pointed out that a comparison of the applicant’s
signature on other documents with the signature on the delivery
note would prove that the signature on the delivery slip was not
made by the same person; therefore, it could not be his client’s

signature on the delivery slip.
D. TON OHCHR a8 amicus curiaa

124, ©On 5 April 2002, the UN QHCHR, ag amicus curiae, submitted
its written observationis on the admissibility and merits of the
applicationa. The UN OHCHR offered further argumenta in its oral
presentation at the public hearing on 10 April 2002, At the
public¢ hearing the UN OHCHR clarified that it has appeared as
amicus curiae not on behalf of the applicants but *“to contribute
to the understanding of the application of human rights to all
parties in the proceedings®. It has sought to explain that the

*two absolutes® --- *“the absolute necesgsity of ensuring the
efifective prosecution of terrorism and the absolute necessity of
upholding the zrule of law and human rightg” --- “are not

incompatible”, as follows:

*While we recognise that the threat of terrorism wmay
require specific wmeasures, we call on all governments to
refrain from any excessive steps which would wviolate
fundamental freedoms and undermine legitimate disszent.
Such steps might particularly affect the presumption of
innocence, the right to a fair trial, freedom from torture
and privacy xrights, freedom of expression and assembly, and
the right to seek asylum. Tha purpogse of anti-terrorism
measures is to protect human righte and democracy, not to
undermine these fundamental values of our socleties. The
nature and manner of implementation of such measures must
be fully consistent with this. We believe that in this
case those vital concerns are being raised.”

125. In summary, the UN OHCHR submits that all four applications
are admissible. It further submits that “the respondent Parties
have singularly failed in their obligations under Article 1 of
the Coanventlon, and that there are viclations of Articles 3, 5,
6% of the Convention. In addition, there are either violations
of Article 3 of Protocol No. 4 or Article 1 of Protocol No. 7
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{depending on the citizenship status of applicants Boudellaa,
Nechle, and Lakhdar). Lastly, there may be viclations due to the
lack of guarantees in relation to obligations under Article 1 of
Protocol Mo. 6 to the Convention.

126. With respect to admisgibility, the UN OHCHR fixst argues
that the applicants had no effective domestic remedies £fo
challenge the withdrawal of their citizenship (applicants
Boudellaa, Nechle, and Lakhdar) or permanent residence (applicant
Lahmar). The applicants’ citizenship has not been effectively
withdrawn until the Supreme Court of the Federation has decided
their cases, as domestic legislaticn provides that a procedural
decision to withdraw citizenship becomes valid only when the
administrative dispute hae been concluded. The applicante had
duly initiated administrative disputes at the Supreme Court of
the Federation and these disputes were still pending at the time
of their removal. Mr. Lahmar, the applicant with the permanent
residence status, also submitted an appeal to the appropriate
body, the Appeal Panel of the Council of Ministers, in accordance
with the Law on Immigration and Asylum of Bosnia and Herzegovina.
Bowever, since this body was not officially functioning at that
moment, there was no effective remedy Mr. Lahmar could pursue.

127. The UN OHCHR further argues that there was no effective and
acceseible domestic remedy for the applicants to challenge the
decisions on“refusal of entry into the territory. The Law on
Immigration and Asylum of Bosnia and Herzegovina provides a right
to appeal a decision on refusal of entry. However, the decisions
on refusal of entry were issued and served on the applicants on
18 January 2002; therefore, it was nearly impossible for them to
exercise their right of appeal, aince most 1likely they were

. ramoved from the territory before the deadline for their appsal.

i28. Moving on to the merits, the UN OHCHR divides the entire
process leading to the removal of the applicants from the
jurisdiction into four areas of concern: removal of citizenship
rights and refusal of entry; first period of detention from the
date of arrest until the decision of the Supreme Court of the
Federation to release the applicants on 17 January 2002; second
period of detention from the Supreme Court’s decision of
17 Januwary 2002 until the hand-over of the applicants to US
forces on 18 January 2002; and third period of detention from the
band-cver of the applicants to their subsequent removal from the
jurisdiction of Bosnia and Herzegovina by US forces.

129. The UN OHCHR argues that the applicants had no effective
remedy, within the meaning of Article 13 of the Convention, to
challenge their removal of citizenship rights and refusal of
entry. This Article has been interpreted to imposs on states &
duty to provide a natiomal authority that can deal with the
gubstance of a complaint under the Convention and grant effective
relief (see, e.g., Eur. Court HR, Murray v. United Kingdom,
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judgment of 28 October 1994, Series A no. 300-A, pages 37-38,
paragraph 100; Eur. Court HR, Aydin v. Turkey, judgment of 25
September 1997, Reporte of Judgments and Decisions 1997-VI,
paragraph 103). Since the applicants were removed from the
jurisdiction before their appeals against the removal of
citizenship rights and refusal of entry could be heard by the
competent domestic authorities, the institutional mechaniesms
available to them were ineffective. In addition, the applicants
had no opportunity to raise the substance of the rights they were
claiming. The UN OHCHR submits that ‘“as there was no pcossgibility
in fact, if not in law, of accessing the requisite bodies to
assert those righta, then the respondents denied the applicants
the possibility of an effective remedy and are in viclation of
Artigle 13¢. The UN OHCHR also notes that if they had been
provided with an effective remedy, the applicants would have had
the right to argue that any expuleion from the jurigdiction could
have wvilolated their rightas protected by Article 8 of the
Convention. According to the UN OHCHR, “the 3Article 8 righte of
the applicants have «learly been interfered with and there has
been n¢ opportunity to argue the Jawfulness”®, which in turn
violates Article 13,

130. The first period of detention (from arrest to the
Federation Supreme Court’s decision to release them on 17 January

" 2002) could be in wviolation of Article 5(1) (c) of the Convention,

according to the UN OHCHR. Unless the respondent Parties
demonstrated that there was reasonable susplcion that each of the
applicants committed a criminal offence and that the detention
and arrest were truly alwmed at bringing them before a judicial
authority, the detention was in wviolation of the Convention.
Although the ERuropean Court of Human Rights (the “European
Court®) has recognised a wider margin of appreclation in
terrorism casges, 1t has emphagised that the essence of Article
5(1) {c¢}) safeguarda cannot be impaired.

131, The UN OHCHR congiders three possible scenarios for the
gecond period of detention (after the Federation BSupreme Court
ordered the applicants’ release on 17 January 2002): that the
detention waa covered by Article 5{1}{c); that the detention was
to enable extradition from Bognia and Herzegovina; and that the

- detention was to enable their deportation. Since the Federation

Supreme Court had ordered the applicants’ release from detention,
further detention would necessitate another Jjudieial decision
based on new information. As no such new decision was issued,
the UN OHCHR argues that the further detention “had become
arhbitrary and hence unlawful” under Article 5(1) (c}. On the
other hand, Article 5(1){(f} allows detention for the purposes of
extradition and deportation, provided such detention is “lawful”.
However, no valid proceedings for elther extradition or
deportation were carried out; rather, the applicantas were
subjected to illegal transfers to a third party. Consequently,
the UN OHCHR submits that Article 5{1){f} is alsc inapplicable as
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a justification for the continued detention of the applicants
after the decision on releasge of 17 January 2002.

132. For the third period of detention (from the hand-over of
the applicants to US forces to their rewoval from the
jurisdiction by US forces), the UN OHCHR relies on the case law
of the European Court to argue that the respondent Parties had a
responsibility to protect the applicants’ rights even after their
transfer. The UN OHCHR submits that this positive obligation

extended, in particular, to protecting the applicants’ rights

under Article 3, Article 5, Article 6, and Article 1 of Protocol
No. 6 to the Convention.

133. The UN OHCHR notes that Article 3 of Protocol No. 4
prohibits the expulsion of nationals, while Article 1 of Protocol
No. 7 requlres certain procedural safeguards in connection with
the expulsion of aliens. The UN OHCHR axgues that applicants
Boudellaa, Lakhdar and Nechle still retained their citizensghip at
the moment of theilr illegal transfer; therefore, Article 3 of
Protocol No. 4 protected them, as nationals of Bosnia and
Herzegovina, from expulgion. In the alternative, 1f the
applicants had lost their citizenship, then they were gtill
protected as aliena by Article 1 of Protocol No. 7. In
particular, Article 1 of Protocol No. 7 requires amn opportunity
to submit reasons against the expulsion, to have these reasons
reviewed, and to be represented for these purposes before the
competent authority. While these rights may be limited in the
interests of public order or natiomal security, the respondent
Parties have not relied on national security or public order to
justify the expulsions. 1In fact, neo procedural guarantees were
followed. Since thase requirements were not met, the UN OHCHR
concludes that the applicants‘ rights guaranteed by Article 1 of
Protacol No. 7 have been violated.

. 134. With respect to the removal of the applicants’ citizenship,

the UN OHCHR further pointa out that there exists a *necessity of
agot making people stateless”. None the less, although the

 respondent Parties did not know whether or not the applicants had

Algerian citizenship or any other available citizenship, they
were still prepared to remove the applicants’ citizenship of
Bosnia and Herzegovina. The UN OHCHR admits that the Law on
Citizenship of the State of Bosnia and Herzegovina contains neo
time 1limit for challenging the validity of naturalised
citizenship. However, it submits that the Law on Citizenship

. must be read in connection with the criminal offence at issue,

from which it follows that the time limit “has to be related to
the statute of limitation for initiating criminal proceedings for
those crimes”. Lastly, on the issue of how to reconcile the
Federation ILaw on Citlzenship with the State Law on Citizenship,
the UN OHCHR argues as follows:
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“As a matter of construction, it is only possible for the
gtate to ensure the highest level of internaticnally
recognised human rights by stating that the final decision
on loss of citizenship at the State level can only be final
{i.e., wvalid and enforceable) after the procedure in
Federation Law on Citizenship and Article 26 has been
complaeted, as it is only through the Federation Law on
Citizenship that the individual has the possibility of
challenging the decision. 8o, therefore, we would say that
in order for .. the State to cancel c¢itizenship, the
procedures at the Federation level must be exhausted”.

135. As explained with respect to the ineffectiveness of
domestic remedies, the UN OHCHR contends that there has been. a
violation of Article 5 of the C(Convention because proper
procedures pregcribed by law were not followed in conmection with

the applicants’ detention.

136, With respect to Article &, the UN OHCHR suggests that the
ragpondent Parties may have failed to guarantee the applicants’
rights, particularly with respect to the presumption of immocence
and a fair hearing. The UN OHCHR makes no submigeion as to
whether the wmilitary tribunals under the US President’s Military
Order comply with the requirements of Article 6.

137. According to the UN OHCHR, the “crucial” or “core” issues
with respect to the werits of the applications are “the
obligations of Bosnia and Herzegovina towards the applicants to
protect their rights under Article 3 of the Convention”. The UN
OHCHR axgues that, in the absence of guarantees from the United
States as to the treatment of the applicants, the transfer of the
applicants to US authorities has violated Article 3 of . the
Convention because it is possible that they could face the death
penalty if convicted on charges of terrorism. Noting that ®“it is
known as a matter of public record that the death penalty does
apply in relation to alleged terrorists held at Guantanamo Bay”,
the UN OHCHR opines “that there was a positive obligation on
Bosnia and Herzegovina at that time to ensure, to. absolutely
ensura, that there was no transfer without guarantees that the
death penalty would not be imposed”.

138. For its argument in relation to Article 3, the UN OHCHR
relies upon the European Court‘s decision in Scering v. United
Kingdom, in which 1t explained that the extradition of an
applicant to the United States to stand trial on capital nmurder
charges and face the possibility of the death penalty would
*plainly be contrary to the spirit and intendment of the Article”
(Bur. Court HR, judgment of 7 July 19589, Series A no. 161, page
35, paragraph 88}. In later cases, the European Court applied
the same considerations to expulsion cases ({(see, e.g., Bur. Court
HR; Cruz Varas and Others v. Sweden, judgment of 20 Maxch 1391,
Series A no. 201, page 28, paragraph 70). As the Eurcpean Court
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stated in Chahal v. United Kingdom, even 'a threat te national
security could not justify taking such a rigk, because “the
Convention prohibits in absclute terms torture or inhuman or
degrading treatment or punishment, irrespective of the victim’s
conduct® (Bur. Court HR, judgment of 15 November 1996, Reports of
Judgments and Decisions 1996-V, paragraph 7%). The UN QHCHR
notes that in Soering the Eurcpean Court further provided that
Article 3 covered not just the violations that had already taken
place, but also the “foregeeable consequences in the requesting

country” (Soering at page 35, paragraph 50). Imposition of the
death penalty need not be certain or even probable {id. at page
37, paragraph 94). The UN OHCHR submits that Bosnia and

Herzegovina wmust conduct a waterial examination of whether an
expulsion would be compatible with Article 3 prior to ordering
auch expulgion. No such examination occurred in the present

cases.

139. With respect to Article 1 of Protocol No., 6, the UN QHCHR
cbserves that the military tribunals were empowersd to seek the
death penalty. Therefore, the UN OHCHR concludes, ®it is
incumbent upon the State of Bosnia and Herzegovina to ensure that
quarantees are given in relation to its non-application to the
applicants”, As no evidence has been produced of such guarantees
from the United States, the UN CHCHR submitg that the respondent
Parties *“are liable for any viclations that occurred or occur
from the moment the applicants were illegally transferred to the
custody of the United Statea”.

140. The UN OHCHR also argues that the respondent Parties have
no defence to their fallurxe to comply with the Chamber‘s ordex
for provisional measures. In accordance with Annex 6 to the
General Framework Agreement, the Chamber’s decisions are £inal
and binding on all parties. The UN OHCHR notes that superseding
the authority of the Chamber, an independent judicial body, with
that of the Executive undermines the rule of law.

141. In the event the Chamber finds a violation of the
Convention, the UN OBECHR suggests that compensation for pecuniary
damages could be an available remedy. In addition, the Chamber
could orxder Bosnia and Herzegovina “to take all necessary
measures and steps to have the applicants returmed to the
jurisdiction so that they can then have their procedures
followed, their citizemship determined, and/or if the extradition
is requested, for a formal legal request to be wade and for the
procedures to be gone through in accordance with the law and in
accordance with the demands of the Convention”.

VIY. OPINION OF THE .CHAMEER

A. Admissibility
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1. Bdmiggibility against Bosnia and Herzegovina

142. Bosnia and Herzegovina has challenged the admissibility of
the applications on three grounds:

a. As to Boania and Hexzegovina as a respondent
Party

143. Bosnia and Herzegovina emphasises that the application
forms and documents appended thereto did not name Bognia and
Herzegovina as a respondent Party; therefore, it glaims that the
Chamber exceeded its jurlsdiction by naming Bosnla and
Herzegovina as a respondent Party.

144. Bosnia and Herzegovina further argues that it cannot be

‘held responsible for possible violations in the present cases. In

addition, it claims that the matters relevant to the present
applications do not fall within the responsibility of Bosnia and
Herzegovina, because it has neither been given the relevant
competence by the Constitution of Bosnia and Herzegovina and
other legislation, nor has it de facto taken action from which a
possible violation of the applicants’ rights might arise.

145. ‘The Chamber recalls that it has on previocus occasions
congidered  applications against respondent Parties not
specifically named by the applicant. In Zahirowvic (case no,
CH/97/67, Sakib %ahirovic v. Bosnia and Herzegovina and the
Federation of Bosnia and Herzegovina, decision of 9 July 1339,
paragraphs 93-94, Decisiona July-December 199¢9}, the Chamber

Btated:

“93. Bosnia and Herzegovina has argued that it cannct be
considered a respondent Party in this case. It is true that
the applicant submitted his application against the
Federation as the only respondent Party. In its
observations of 18 May 1998 the Federation, however, argued
that Bosnla and Heruegovina was solely responsible fox the
actions of the ILivno-Bus Company as it had been a state-
owned cowpany. As recalled above (see paragraph 91), the
Chamber’s jurisdiction extends to alleged or appareat
violations of the rights and freedows provided for in the
relevant international  agreements appended to the
Agreement, inter alia, where such a violation ig alleged or
appears to have been committed by one ox several of the
Parties to the Agreement. The Chamber notes the complexity
of the legal and constitutional arrangements of Bosnia and
Herzegovina because of which it would be unreagonable to
expect applicants to be able in all cilrcumstances to
address the correct respondent Party. This approach is in
line with the object and purpose of the right of individual
petition provided by the Agreement.
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94, It is on the above baszis that the Chamber has
consistently considered that it is not restricted by the
applicant’s choice of respondent Party. In its case law the
Chamber has repeatedly found violations of the Agreement Lo
have been committed by a respondent Party designated by the
Chamber itself (see, e.g., Turcinovie v. Bosnia aund
Herzegovnia and The Federation of Bosnia and Herzegovina,
case no., CH/96/31, deciesion of 9 May 1997, Decisicns 1996-
97, paragraph 11). On the basis of its competence under
the Agreement the Chamber has further provided, in Rule
33(1) of its Rules of Procedure, that it may, proprio motu,
take any action which 1t considers expedient or necessary
for the proper perforwance of its duties under the -
Agreement. In the present case the Chamber eventually
decided to transmit the application not only to the
Federation but alse to the State of Bosnia and Herzegovina
for observations, thereby affording it an opportunity to
take part in adversarial proceedings.”

146. The Chamber therefore, in accordance with its previous
jurisprudence, rejects the argument by Bosnia and Herzegovina
that it 18 precluded from examining, £for the purposes of the
Agreement, the potential responsibility of Bosnia and Herzegovina
for the events complained of.

147. In regard to the second argument that Besnia and
Herzegovina is not and cannot be responsible fox the alleged
violations of the applicants’ rights, the Chambexr ocbserves -~
without prejudging the merits of the cases - that the organs of
the Government of Bosnia and Herzegovina have been factually
involved in the proceedings concerning the applicants. Bosnia and
Herzegovina has, for example, established diplomatic c¢ontacts
with the governments of Algeria and the United States of America’
with regard to the applicants. It has also, in accordance with
the domestic law, played a role in the process of the revocation
of citizenship of the applicants Boudellaa, Lakhdar and Nechle.
The decision on = termination of the permit for permanent
residence, which included an expulsion order in the case of the
applicant Lahmar, was issued by the Ministry of Huwan Righta and
Refugees of Bosnia and Herzegovina. The responsibilities of
Bosnia and Herzegovina and the Federation of Bosnia and
Herzegovina inm the casea before the Chamber are closely
jntertwined. The Chamber thexefore finds that it is not
appropriate to declare the cases inaduissible against Bosnia and
Herzegovina at this stage, but it will examine the responsgibility
of Bosnia and Herzegovina with regard to each alleged violation

onn the wmerits.

? ghe Diplomatic note of 17 January 2002 from the US Bmbassy is specifically
addreased to  the Government of Bosnia sznd Herzegovina and the Ministry of
Foreign Affairs (thers ia no Ministxy of Poreign Affairs at the Entity level).
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b. Exhaustion of domestic remedies

148. Bosnia and Herzegovina argues that the applicants did not
exhaust domestic remedies. In this respect the respondent Party
refers to the procedure before the Supreme Court regarding the
applicants’ complaint against the administrative act on
revocation of citizenship. The respondent Party further claims
that in filing a lawsuit against the revocation of citizenship,
the applicants have failed to xrequest the Supreme Court to
postpone the execution of the administrative act of revocation of
citizenship. In accordance with Article 19 of the Law of
Administrative Disputes (see paragraph 71 above), this claim
would have been examined within three days. The respondent Party
further points out that, due to the large cage-load of the
Supreme Court, the cases of the applicants have not been resolved
yet, as the applicants failed to f£ile a written request for

urgency.

i. In regard to the applicants Boudsllaa,
LIakhdar and Nechle :

149. The Chamber considers that the alleged violation of the
rights of the applicants Boudellaa, ILakhdar and Nechle i1s not
directly the revocation of their citizenship, which wmarely
repregents one element ln the overall proceedings. On this point
the Chamber notes that the Convention does not protect the right
to citizenship as such, nor is a violation of that right the
subject matter of the cages hefore the Chamber. The Impugned
acts in the cases of the applicants Boudellaa, Lakhdar and Nechle
are the applicants' detention, the order of refusal of entry and
the hand-over of the applicants into the custody of US forces.

150. Neither respondent Party has suvbstantiated how the remedies
which they claimed wera not exhausted, i.e. the request for
suspension of execution and a reguest for urgency to the Supreme
Court, would have proven effective remedies against the impugned
acts, namely, the detention of the applicants until their hand-

over to US forces,

151. The Chamber is well aware that revocation of the
applicants’ citizenship raises questions of importance when
asgessing whether the applicants!’ cases fall under Article 3 of
Protocol No. 4 to the Convention, which forbida the expulsion of
nationals, or under Article 1 of Protocol No. 7 to the
Convention, which provides for procedural safeguards in respect
to the expulsion of aliens. However, the Chamber £inds that
these questions do not raise issues of admigeibility. These
isgues will therefore be discussed on the merits.

ii. In regard to the applicant Lahmar
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152. The applicant Lahmar was not a citizen of Bosnia and
Herzegovina, but only a permanent resident. His permanent
residence status was terminated as he was convicted of a criminal
of fence and sentenced to more than four years imprisonment. The
applicant appealed against the decision of the Ministry of Human
Rights and Refugees on 11 January 2002 to the Appeals Panel of
the Council of Ministers of Bosnia and Herzegovina; the appeal is
gtill pending. Therefore, in accordance with Article 38 of the
Law on Immigration and Asylum, the execution of the decision to
expel the applicant should have been stayed. The argument wmade by
Bosnia and Herzegovina hence appears not to apply to him as the
applicant has exhausted all possible remedies.

444, Conclusgion in regard to the exhaustion of
domestic remedles

153. BAccordingly, the Chamber £inds that the applicanta have
complied with the requirement set out In Article VIIT(2) (a) of
the Agreement. The Chamber therefaore decides not to declare the
applications inadmissible on the ground that the applicants have
not exhausted the effective domestic remedies.

c. gix-months rule

154. Bosnila and Herzegovina objects to the admigsibility of the
applications in that the applicants failed to wait gix months
after the final decision in their cases, as required by Article
VIII(2) (8} of the Agreement, before f£filing thelr applications
with the Chamber. This provision reads:

wThe Chamber shall decide which applications to accept...
In so doing, the Chawber shall take into account the
following criterias (a) .. that the application has been
filed with the Commission within six months £rom such date
on which the final decision was taken.”

155, In its long-standing case law, the Chamber has always
interpreted the six-months rule in accordance with the clear
wording of the rule and its ratio legis to mean that an applicant
ig aobliged to submit his application to the Chamber within eix
months after a final decision has been taken. The Chamber recalls
that the six-months rule is designed to mark out the temporal
limits of supervision carried out by the Chamber in order to
engure a certain degree of legal certainty. The applicants were
not obliged to wailt for six months Dbefore submitting &an
application; on the contrary, they were obliged o file
applications within six wonths. The applicants hence complied
with Article VEIT(2) {a) of the Agreement.

2. Admissibility against the Federation of Boagnia and
Berzegovina _

58

UNCLASSIFiEL



CH/02/8679 at al.

UNCLASSIFIED

156. In its writken submissions the Federation of Bosnia and
Herzegovina has not objected to the admissibility of the
applications. However, during the public hearing the Federation
of Bosnia and Herzegovina joined the argument of the .other |
respondent Party, Bosnia and Herzegovina, that the cases should |
be declared inadmissible due to non-exhaustion of domestic |
rewedies. The Chamber finds the same reasoning applies to reject

|
this argument as set out above in paragraphs 148 to 153 with
regard to the admissibility against Bosnia and Herzegovina,
59
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3. Admias;bllity of the allaged violation of
"reasonableneass of time~”

157. In accordance with Article VIII(2) of the Agreement, *“the
Chamber shall decide which applications to accept... In so doing,
the Chamber shall take into account the following criteria: ..
(¢} The Chamber gshall also dismiss any application which it
considers incompatible with this Agreement, manifestly 111~
founded, or an abuse of the right of petition.”

158. The applicants allege in their applications that there was
a violation of their right to a trial within a reasonable time as
protected by Article 5§ paragraph 3 of the Convention. The
applicants substantiate their c¢laim by stating that this
violation ariges from the fact that the Supreme Court d4id not
decide in the administrative dispute regarding the revocation of
-citizenship before the applicants were physically removed from
the territory of Bosnia and Herzegovina.

159. Article 5 paragraph 3 of the European Convention reads as
fellows:

“Everyone arrested or detainmed in accordance wilth the
provisions of paragraph 1{c) of this article shall be
brought promptly before a judge or other officer authorised
by law to exercise judicial power and shall be entitled to
trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear £for
trial.«

160, The Chamber notes that Article 5 paragraph 3 of the
Convention provides for safeguards in respect to persons detained
pending criminal proceedings. As to the applicants’ detentiocn,
its lawfulness was examined several times by the Supreme Court of
the Federation. On the basis of the Supreme Court’s decilgions and
considering the nature of the charges agalnst the applicants, the
Chamber does not congider that their detention from 19 teo 21
Qctober 2001 until 17 January 2002, when their release from pre-
trial detention was oxdered by the Supreme Court, was
unreagonably long.

161, Furthermore, even if the applicants’ claim te have their
adminigtrative dispute before the Supreme Court decided within a
reasonable time could be interpreted as a claim of a violation of
the right protected by Article 6 paragraph 1 of the Convention
*to a fair and public hearing within zreascpable time”, the
Chamber notes that the European Cowmission of Human Rights (the
“European Commission”) has  consistently held that  the
determination of “civil rights and obligations” within the
meaning of Article & paragraph 1 of the Convention does not
encompass proceedings concerning a person’s citizenship (Eur.
Commission HR, & v. Switzerland, no. 13325/87, decision of 15
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December 1988, Decisions and Reports 3539, page 256, at page 257).
This remains the case even where the decision will have
repercussions on the exercise of civil rights and obligations.

162. Therefere, the Chamber finds that the right to have one’s
status ag a cltizen determined within a reasonable time ig not a
right which is included among the rights and freedoms guaranteed
under the Agreement. It follows that these parts of the
applications are incompatible ratione materiae with the
provisions of the Agreenent, within the meaning of
Article VIII(2) (c). The Chamber therefore decides to declare the
applications inadmissible in this respect.

4. Conclusion as to admissibility

163. The Chamber decides to declare inadmissible the claim of a
viclation of the “reagonable time reguirement” in regard to the
proceedings before the Supreme Court inm the administrative
dispute against the revocation of citizenship. The remainder of
the applications is declared admissible against both respondent
Parties, Bosnia and Herzegovina and the Federation of Bosnia and
Herzegovina, in their entirety, as no other grounds for declaring
the cases inadmiseible have been egtablished.
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164. Under Article XI of the Agreement the Chamber must address
the question whether the facts established above discleose a
breach by the respondent Party of its obligations under the
Agreement.

L. Expulsion proceedings

165, Article 3 of Protocol No. 4 regarding the prohibition of
expulsion of nationales reads:

“l. No one ghall be expelled, by means either of an
individual or of a collective measure, f£from the
territory of the State of which he is a national.

*2. No one shall be deprived of the right to enter the
territory of the State of which he ie a national.”

166. Article 1 of Protocol No. 7 regarding procedural safeguards
relating to expulsion of aliens reads:

1. An alien lawfully resident in the territory of a State
shall not be expelled therefrom except in pursuance of
a decision reached in accordance with law and shall be

allowed:

a. to submit reasons against his expulsion,

b, to have his case reviewed, and

c. to be represented for these purposeas before the

compaetent authority oxr a person or persons
designated by that authority.

*2. An alien may be expelled before the exercise of his
rights under paragraph 1.a, b and ¢ of this Article,
when such expulsion is necessary in the interests of
public order or is grounded on reasons of national

gacurity.”

167. With regard to the rights protected by Article 3 of
Protocol No, 4 and Article 1 of Protocol No. 7, the Chamber notes
preliminarily that, while the Convention uses the terms
“axpelled” and “expulsion”, the application of tHese provislons
is not limited to cases in which the applicant is the subject of
an “expulsion” in accordance with domestic legal terminology. The
protection afforded by the two provisions applies also in cases
in which a person is deported, removed from the terxritory in
pursuance of a refusal of entry order or handed over to officials

of a foreign power.

168. The Chamber further notes that Article 3 of Protocol No. 4
prohibits any expulsion of nationals, while Article 1 of Protocol
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No. 7 provides certain procedural safequards for the expulsion of
aliens. '

a. In regard to the applicants Boudellaa, Lakhdar
and Nechle

169. The applicants Boudellaa, Lakhdar and Nechle obtained both
the citizenship of Bosnia and Herzegovina and of the Federation
of Bosnia and Herzegovina, as it is not possible to be a citizen
of the State without having citizenship of one of the Entities
and vice versa. :

170. On 16 and 20 November 2001 the Federal Ministry of Interior
lgsued decisions againet each of the three applicantg revoking
their citizenship on the grounds that the applicants “had hidden
intention not to respect the Constitution, laws and other
provisions of Bosnia and Herzegovina and the Federation of Bosnia
and Herzegovina” and that they “shall harm internatiomal and
other interests of Bosnia and Herzegovina®.
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i. Whether the applicants Boudellaa, Lakhdar
and Nechle were citizens of Bosnia and
Herzegovina at the time of their expulsion

171. The last paragraph of the decisions of 16 and 20 November
2001 states that the decisions are “final“’® and cannot be
appealed against, but an administrative dispute may be initiated
before the Supreme Court. On 20 December 2001 all three
applicants initiated an administrative dispute before the Supreme
Court to invalidate the revocation decisions. The Chamber notes
that in accordance with Article 19 of the Law on Administrative
Dieputes, the initiation of an administrative dispute does not
have suspensive effect. However, the applicants could have asked
the Supreme Court to suspend the revocation of their citizenship
under the Law on Administrative Disputes. They failed to do so.

172. Both respondent Partiee argue that the applicants lost
their citizenship at the time of the delivery of the decisions on
revocation to them on 4 December 2001. This opinion is in
accordance with Article 24 of the State law, which provides that
citizenghip is lost on the day of notification of the decilsion to
the person concerned. Article 26 of the Federation law, however,
states that the citizenship of the Federation ceases to exist
when the valid decision is delivered to the person. The Chamber
notes that the decision of the Federal Ministry of Interior is
not wvalid, but merely final. It does not become valid until the
Supreme Court issues a decilsion in the administrative dispute.

173. Therefore, according to the State law, the citizenshlp was
revoked at the time of delivery of the decision to the
applicants, 1.e. on ‘4 December 2001. According to the Federation
law however, the citizenship is not revoked until the valid-
decision, i.e. the decision of the Supreme Court in the
administrative dispute, ie delivered to the person concerned. As

. the Supreme Court has not yet issued a declsion, according to the

22100

.Federation law, the applicants would still appear to be citizens

of the Federation of Bosnia and Herzegovina.

174. Furtherwore, both laws require that the decision revoking
the applicanta’ citizenship be submitted to the Ministxy of Civil
Affairs and Communications of Besnia and Herzegovina (Article 31
of the State law and Article 33 of the Pederation law).
According to a literal reading of the law, the decision does not
become effective until two months after this submission and undex
the condition that this Ministry concludes that the conditions
of, in this case, Article 23 of the State law and Article 24 of
the Federation law, have been £fulfilled. Apparently the
decisions of the Federal Ministry of Interior of 16 and 20
November 2001 were submitted to the Ministry on the dates of
their respective issuance. Still, according to a literal reading

¥ gee footnote 3 above.
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cf both the State law and the PFederation law, the decisions,
which were delivered to the applicants on 4 December 2001, did
not become effective until two months later, that ig until 16 and
20 January 2002, respectively. However, at the public hearing,
the Agent for Bosnla and Herzegovina argued that the provision
had to be interpreted as providing that the revocation of
citizenship becomes effective on the date that the Ministry of
Civil Affairs and Communication explicitly expressed its consent,
i.e., on 28 December 2001. Only when that coneent is expressed by
gilence does the decision become effective two months after
submigsion to the Ministry of Civil Affairs and Communication.

175. The Chamber f£inds that the legal situation regarding the
question of whether the citizenship of the applicants Boudellaa,
Lakhdar and Nechle was revoked remains unclear as the law of the
Federation and the law of Bosnia and Herzegovina are not
harmonised. As explained in paragraph 172 above, Article 24 of
the State law and Article 26 of the Federation law provide for
different requirements. The Chamber finds further that there are
valid arguments on both sides for giving priority to either law.
On one hand, there is the argument of Bosnia and Herzegovina wmade
at the public hearing that the State law always takes prilority
over the law of an Entity. On the other hand, the Chamber notes
that the Federation law is the later law. In addition, one could
argue that as the legal situation is unclear, such uncertainty
should not be resolved at the expense of the applicants, and
accordingly, the laws ghould be interpreted in their f£avour.
Other elements, as discussed in paragraphs 171 to 174 above,
contribute to the extreme legal uncertainty as to whether the
applicants were citizens of Bosnia and Herzegovina on 10 January

- 2002, the date of the decision on refusal of entry and omn

18 January 2002, the date of their hand-over to US forces.

176. The Chamber will not decide whether the applicants had lost
their citizenship on the date they were handed over to US forces,
i.e. on 18 January 2002. It will give the respondent Parties the
benefit of the uncertainty in this respect ~ even though this
uncertainty results from a lack of clarity in the legislation of
the respondent Parties and in the actions of their organs -- and
it will proceed to consider the applications under Article 1 of
Protocol No. 7 to the Convention, which provides allens with

procedural safeguards in case of expulsion.

ii. Examination of the expulsion of the
applicants Boudellaa, Lakhdar and Nechle
under Article 1 of Protocol No. 7 to the

Conventlon
177. Assuming that the applicants Boudellaa, Lakhdar and Nechle
had lost their citizenship at the time of expulsion and therefors

were to be considered as aliens, the Chamber will now examine
whether the respondent Parties have acted in accordance with
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their obligations arising from the Convention and its PFrotocols,
namely whether they have acted in accordance with Article 1 of
Protocol No. 7 to the Convention.

178. Article 1 of Protocol No. 7 to the Convention on
“procedural safeguards relating to the expulsion of aliens” was
added tc afford minimum guarantees to aliens in the event of
expulsion from the territory of a Contracting Party (see
Explanatory Report on Article 1 of Protocol No. 7 to the
Convention). Article 1 paragraph 1 of Protocol No. 7 to the
Convention provides that no lawful resident may be expelled from
the territory of a Contracting State except in pursuance of a
decision reached in accordance with the law.

179. The Chamber therefore must examine whether the expulsion of
the applicants was in accordance with the domestic law. Article
36 of the Law on Immigration and Bsylum provides for a decision
on expulsion to be taken by the Ministry of Civil Affairs and
Communications of Boania and Herzegovina. It is undisputed that
such a decision was never issued with respect to the applicants
Boudellaa, Lakhdar and Nechle. The Federal Ministry of Interior
submitted an initiative to the Ministry of Clvil Affairs and
Communications to issue such a decision, but the Ministry of
Civil Affairs and Communications took no action.

180. Nonetheless, the Chamber notes that on 10 January 2002 the
Federal Ministry of Interlor issued three decisions on refusal of
entry to the applicants Boudellaa, Lakhdar and Nechle into the
territory of Bosnia and Herzegovina on the basis of Article 27
paragraph 1(k) of the Law on Immigration and Asylum. These are -
technically speaking - dacisions on “refusal of entry” and not
"expulsion® orders. However, thegse decisions alsoc oxder the
applicants to leave the territory of Boenia and Herzegovina
immediately. The Chamber has examined whether these decislons
could provide a legal basia for a lawful expulsion from the
territory of Bosnia and Herzegovina for the purposes of Article 1
of Protocol No. 7. Thae Chamber notes in this respect that:

{a) The Federation as respondent Party has not argued that
a decision on refusal of entry provides a sufficlent
basis for anm expulsion. .

{b} On the contrary, tha Agent of the Federation has
submitted that, in detaining the applicants in view of
their hand-over to US forces, the organs of the
Federation were acting on the assumption that
decisions on expulsion had heen isasued by the Ministry
of Civil Affairs and Commmicatlons.

(¢) The Federal Ministry of Interior asked the Ministry of
Civil Affairs and Communications to issue declisions on
expulgion against the applicants.

(d) Article 34 of the Law on Immigration and Asylum

: prohibits the expulsion of aliens to countries in
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which their 1life is threatened or they are in danger
of being subjected to torture, inhuman or degrading
treatment. No such limitations are provided for with
respect to the issuance of decisions on refusal of
entry. As a result, if a decisicn on refusal of entry
could substitute for a decision on expulsion, these
limitations could be easily circumvented,

181. The Chamber therefore finds that the decisions of 10
Janvary 2002 on refusal of entry, which also order the applicants
to leave the territory of Bosnia and Herzegovina immediately, do
not provide a sufficient legal basis in accordance with the Law
on Immigration and Asylum for the expulsion of the applicants.

182. Notwlthetanding this conclusion, the Chawber will also
examine whether, asguming the decisions on refusal cof entry could
be considered a sufficient basis Ffor the expulsion of the
applicants, this expulsion would have been in accordance with the

law.

183, It is submitted by the respondent Parties that on 18
January 2002 all four applicants received, from US forces, the
daecisions of 10D January 2002 on refusal of entry. The Federation
has been unable to explain why these decimions were delivered to
the applicantes by members of a foreign military force at the
moment of thelr being taken out of the country, considering that
the applicants had previously been detained by the Federation in
the eight daye between the lssuance and delivery of the
decisions. Thege decisions of 10 January 2002 gtate that an
appeal does not have suspensive effect in light of Article 228

paragraphh 2 of the ILaw on Administrative Procedures. However,

Article 38 of the Law on Immigration and Asylum provides that an
appeal againat a decision on refusal of entry to a person within
the borders of Bosnia and Herzegovina has suspensive effect. The
Chamber is of the opinion that there is nc doubt that Article 238,
ag the lex speclalis, governs this iessue; therefore, an appeal
should have had suspensive effect. The Agent of the Fedexration
has agreed with thie conclusion. :

184, In conclusion, the Chamber finds that the expulsion of the
applicants was not in accordance with domestic law, because: (a)
the applicants were practically deprived of their right to appeal
againet the decisions on refusal of entry; (b) the decisions
themselves were migleading, in that they satated that an appeal
would :not halt the execution, while the relevant law clearly
prmr::.ded the contrary; and {c} the decisions had not bean
delivered to the applicants and therefore had not entered into
force - when the applicants were effectively removed from the
territory of Bosnia and Herzegovina by handlng them over to US
forces. These violations of domestic law in themselves are
sufficient to establish that the decisions to refuse entry to the
applicants were not reached in accordance with the law.

UNCLAGRE
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185, In addition, the Chamber finds that the expulsion was
unlawful because it was carried out in violation of the Chamber’s
binding order for provisional measures of 17 January 2002, which
ordered both respondent Parties to take all necessary steps Lo
brevent the applicants from being taken out of the territory of
Bognia and Herzegovina. The Chamber recalls that in its previous
case law, the Chamber has held that an oxder for provisional
measures is binding and has the status of national law. The
Chamber recalls that, for example, in the D.K. case, it held that
the eviction of the applicant was not “in accordance with the
law” for the purposes of Article 8(2) of the Convention, even
though the competent authorities had established that the
applicant was an illegal occupant, because there was an order for
provisional measures of the Chamber prohibiting the eviction
{(cage mno. CH/98/710, D.K. v. Republika G&rpska, decision on
admisgsibility and merits of 2 November 1999, paragraphs 33-37,
Decipions Aucust--December 1999). ' _

186. The Chamber notes that according to the submission of the
Federaztion, the order for provisional measure was received on 17
January 2002 and transmitted to the Federal Ministry of Intexior
{see paragraph 118 above}. However, the Federation failed to

implement the order.

187. The Chamber also noteg that Bosnia and Herzegovina alleges
that the order for provislonal measures was not delivered to it
in a timely and proper manner. Bospia and Herzegovina submitted
in ite written cbservations of 25 February 2002, and repeated at
the public hearing on 10 April 2002, that the Chamber wmust be
aware that Bosnia and Herzegovina has no authority to give effect
to orxders by the Chamber (see paragraph 109 above}. It is not
naceggary for the Chawmber to examine these submissions. it is
undisputed that the applicants were held in detention by
officials of the Federation when its order was issued, that they
were handed over to US forces by officials of the Federal
Ministry of Interior, and that the order for provisional measures
had been brought to the attention of the Federal Ministry of
Interior before the hand-over of the applicants. This is
sufficient to establish the unlawfulness of the expulsion in this

respect as well.

188. The Chamber finds that the respondent Parties have not
followed the requirements of a legal expulsion procedure arising
from the domestic law. They thereby violated the condition set
out in Article 1 paragraph 1 of Protocol No. 7 to the Convention
of “a decision reached in accordance with law*. Therefore, there
iz no need to examine whether in the applicants’ cases such
circumstances prevalled ds to allow the respondent Parties, under
Article 1 paragraph 2, to xely on the permission to expel the
applicants baefore they could exercise the procedural rights set

UEWUS e



22105

A MasoQ Il EL Qi. B
UNCLASSIFIED

out in Article 1 paragraph 1(a), (b) and (¢) of Protocol 7 to the

Convention.

189. The Chamber also finds that these violations f£all within
the responsibility of both respondent Parties. The law and also
the factual actions taken by both respondent Parties in regard to
the revocation of citizenship, the decision on refusal of entry
and aleo the hand-over of the applicants to U8 Fforces, after
ensuring through diplomatic contacts that those forces would take
them into custody and take them out of the country, involved
actions by both respondent Parties which constitute a vioclation
of the applicants’ rights.

iil. Examination of the expulsion of the
applicants Boudellasa, Iakhdar and Nechle
under Article 3 of Protocol No. ¢ to the
Convention '

190. As explained above (see paragraph 176}, the Chamber has
decided to give the respondent Parties the benefit of the doubt
regarding the question of whether the applicants still were
citizens of Bosnia and Herzegovina at the time of their
expulsion. The Chamber has therefore proceeded to examine the
expulsion under Article 1 of Protocol Ko. 7 to the Convention,
which governs the expulsion of individual aliens. Nonetheless,
the Chamber finds that, for the reasons explained below, the
applications alsc raige serious issues under Article 3 of
Protocol No. 4 to the Convention, concerning whether or not the
applicants were citizens at the time of their expulsion.

191. The Chamber notes that a right to nationality as
incorporated in Article 15 of the Universal Declaration of Human
Rights does not form part of the rights and freedoms prescribed
in the Convention. Tha Chamber is further aware that a provision
according to which a "State would be forbidden to deprive a
national of his nationality for the purpose of expelling him” was
expresaly excluded from Protocel No. 4 to the Convention.
Although the Committee of Ministers of the Council of Europe
stated that it approved the underlying principle, the majority
thought that: *it was inadvisable in Article 3 to touch upomn the
delicate question of the legitimacy of weasures depriving
individuals of natlonality” (Explanatory Report on the Second to
Fifth Protocols, H (71) 11 (1971), pages 47-48).

182. However, the Chamber f£findg that, if States could simply
withdraw the citizenship of one of their citizens in order to
expel him without being in violation of Article 3 of Protocol No,
4 te tha Convention, then the protection of the right enshrined
in that provision would be rendered illusory and meaningless. A
measure of the national authorities, which has as its sole object
the evasion of an obligation, is equivalent te a wviolation of
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that provision. This is also implicit from the ratiocnale
underlying Article 17 of the Convention, which reads:

CH/02/867% ef al.

“Nothing in this Convention may be interpreted as implying
for any State, group or person any right to engage in any
activity or perform any act almed at the destruction of any
of the rights and freedoms set forth herein or at their
limitation to a greater extent than is provided for in the

Convention.”

193. The Chamber is well aware that a violaticn of a Convention
right can be found based on this line of reasoning only in very
evident cases, in which the national authorlty exclusively
intended to evade the operation of the Convention by their
measure. The Chamber must therefore now examine whether the sole
purpogse of withdrawing the applicants’ citizenship was to expel

them.

194, The Chamber notes that the applicants Boudellaa and Nechle
obtained their citizenship in 1995 before the entry into force of
the Constitution of Bosnia and. Herzegovina. In accordance with
Articles 40 and 41 of the Law on Citizenship of Besnia and
Herzegovina, thelr applications for citizenship were therefore
subject to review by the Commission for Consideration of the
Status of Persons Naturaliged after 6 April 19%2 and before the
entry into force of the Constitution of Bosnia and Herszegovina
{(*the Commisgion*) set up under Article 40 of this ILaw.
According to Article 41, a citizen loses his citizenship if the
Commission finds that at the time of naturalisation the applicant
did not fulfil the conditions for naturalisation and the
applicant was aware of that fact. Upon the request of the Supreme
Court of 14 November 2001, on 16 November 2001 the Commigsion
stated that it was not considering the applicants’ cases. The
Chamber notes that without awaiting any formal decision of the
Commigegion, the Federal Ministry of Interior on 16 and 20
November 2001 issued decisions revoking the citizenship of the

applicants.

195. The Chamber also notes that, asg it will find when examining
the applications under Article 6 paragraph 2 of the Convention,
the decisiona revoking the applicants' citizenship are based on
reagoning that is incompatible with respect for the presumption
of innocence and with the rule of law (see paragraphs 238 to 249

below) .

196. The Chamber notes further that according to information
submitted by Bosnila and Herzegovina (see paragraphs 50 to 52
above) already on 11 October 2001, during an official wvisit to
Sarajevo, a high-ranking official of the Algerian Secret Service
was informed about the applicants and the suspicion that they
were involved in terrorist activities. On 11 January 2002 the
Ministry of Foreign Affairs of Bosnia and Herzegovina contacted
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the Democratic National Republic of Algeria to inguire about the
possibility to deport the applicants to their native country,
Algeria, which representatives of Algeria refused on 12 January
2002. On 14 January 2002 the Ministry of Foreign Affairs of
Bosnia and Herzegovina once again unsuccessfully contacted
representatives of Algeria with the same request. There was also
diplomatic contact with the US Embassy in Sarajevo. According to
the diplomatic note of 17 Januaxry 2002, the US Embassy gignallied
its willingness to assume custody of the applicants. The
proceedings of the applicants against the withdrawal of
citizenship had been at the same time pending before the Supreme
Court since 20 December 2001. All this shows that various efforts
were undertaken to locate a country that would receive the
applicants upon their removal from the territory of Bosnia and
Herzegovina.

187. The Chamber also considers that the expulsion of the
applicants was carried out in a hasty wanner, before the validity
of the revocation of citizenship was finally clarified by the
Supreme Court. '

198. The Chamber observes, taking into account all the
circumstances, that in the present cases numerous factors point
toward the conclusion that the respondent Parties revoked the
applicants’ citizenship for the sole purpose of expelling them.
This would constitute a violation of Article 3 of Protocol No. 4
to the Convention, whether or not tha decision on revocation of
citizenship had entered into force at the time of the expulsion.
However, having found a violation of Article 1 of Protocol No. 7,
the Chamber refrains from making a definite finding on this

issue.

iv. Conclusion as to the expulsion of the
applicants Boudellaa, Lakhdar and Nechle

199. As mnoted above, the Chamber makes no finding as to whether
the applicants were astill citizens at the time of their

-expulsion. Tn light of the fact that the respondent Parties

claim that their authorities acted lawfully in the hand-over of
the applicants to US forces, as they assumed in good faith that
the applicants were no longer citizens of Bognia and Herzegovina,
the Chamber has examined the cases under Article 1 of Protocol
No. 7 to the Convention, which protects the right of aliens to be
expelled only in a lawful manner. The Chamber finds that both

respondent Parties acted in violation of Article 1 of Proctoccl

No. 7 to the Convention,
b. In regard to the applicant Labmar
200, The applicant Iahmar never acquired citizenship of Bosnia

and Herzegovina and of the Federation of Bosnia and Herzegovina.
On 4 April 1997 he was granted a permit for permanent residence.
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Article 3 of Protocol No. 4 ko the Convention therefore cannot
apply in his case, as he was not a national of Bosnia and
Herzegovina and of the Federation of Beosnia and Herzegovina. The
Chamber must therefore examine whether the expulgion of the
applicant Lehwmar constitutes a violation of Article 1 of Protocol
No. 7 to the Convention, which applies to the expulsion of
alieng.

201. On 23 Novewmber 2001 the Ministry of Human Rights and
Refugees issued a procedural decision terminating the applicant’s
permit for permanent residence and banishing him from the country
for ten years, as he had been convicted of a crimimal coffence and
sentenced to more than four years imprisonment. In accordance
with Article 30 paragraph ¢ of the Law on Immigration and Asylum,
he was therefore considered to constitute a threat to public
order and security.

202. The Ministry of Human Rights and Refugees on 23 Novewber
2001 also ordered the expulsion of the applicant Lahwar. This
decision, in accordance with Article 29 paragraphs a and b of the
Law on Immigration and Asylum of Bosnila and Herzegovina, was also
based on tha fact that the applicant had bheen convicted of a
criminal offence and eentenced to more than four years

luprisonment.

203. The applicant appealed againast the decision of the Minigtry
of Human Rights and Refugees on 11 January 2002 to the Appeals
Panel of the Council of Ministers of Bosnia and Herzegovina. This
appeal ig sgtill pending and eghould have had suspensive effect.
Therefore, In accordance with Articla 38 of the Law on
Inmigration and Asylum, the executicon of the decision to expel
the applicant should have been stayed.

204. Moreover, as noted above, the Chamber had ordered both
regpendent Parties to take all necessary steps to prevent the
applicant from being taken out of the territory of Bosnia and
llerzegovina. The applicant was handed over to Us forces in

violation of this order, which enjoyed the force of law.

22108

205. As stated above, Article 1 of Protocol No. 7 requires the
respondent Parties not to expel sn alien lawfully resident in the
territory of a State, except in pursguance of a decision reached
in accordance with the law. In light of the circumstances that,
pursuant to Article 38 of the lLaw on Immigration and Asylum, the
appeal against the decision on expulsion should have stayed its
execution, and that the Chawber had issued an order barring the
applicant’s expulsion, this requirement is not f£ulfilled. The
respondent Parties are thereby in breach of their obligations
arising from Article 1 of Protocol No. 7 to the Conventiom.

2. Article 5 of the Convention - detention of the
applicants in Bognia and Herzegovina

T2
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206. Article 5 paragraphs l{c) and (£} reads:

*1. Everyone has the right to liberty and security of
perscn. No one shall be deprived of his liberty save in the
following cases and in accordance with a procedure
prescribed by law:
c. the lawful arrest or detention of a person
effected for the purpose of bringing him before the
competent legal authority on reasonable suspicion of
having committed an offence or when it is reasonably
considered necessary to prevent his committing an
offence or fleeing after having done so;

£. the lawful arrest or detention .. of a person
against whom action is being taken with a view to
deportation or extradition.”

a. As to the 2pplicants’ detention until the entry
into force of the Supreme Court decision to
release them on 17 January 2002

207. The Chawmber notes that the applicants were held in pre-
trial detention until the entry into force of their release order
on 17 January 2002. This pre-trial detention was based on
procedural decisions by the investigative judge of the Supreme
Court ordering the applicants’ detention. The procedural
decipione were based on the suspicion that the applicants had
committed criminal acts of international terrorism, as prohibited
by Article 168 paragraph 1 in conjunction with Article 20
paragraph 1- of the Criminal Code of the Federation of Bosnia and
Herzegovina. The decigion regarding the applicant Boudellaa was
issued om 22 October 2001; the decision regarding the applicant
Lahmar was issued on 18 October 2001; the decision regarding the
applicant Nechle was issued on 20 October 2001; and the decision
regarding the applicant Lakhdar was issued on 21 Octcber 2001.
The Chawmber notes that the reasons upon which the pre-trial
detention 1a based are not set out in great detail in these
procedural decisiong,

208. On 30 October 2001 the Supreme Court issued a decision to
open an investigation against all four applicants and four other
persons basaed on reagonable suspicion that these eight persons
had cowmitted a punighable attempt of the criminal offence of
international terrorism. Thig decision sets out the suspicion
against each individual applicant in wore detail than the
procedural decisions which ordered their pre-trial detention. It
explains to what extent the applicants knew each other and the
other four persons accused of the same criminal offence, and it
explains that the applicants, together with the other four
accused persons, were under the sugpicion of being involved in
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preliminary activities in order to carxry out a terrorist attack
on the US Embassy in Sarajevo.

209. On 17 January 2002 the Supreme Court ordered the release of
the applicants, as the conditions for continued investigative
custody were no longer satisfied. According to the submission of
the Federation of Bosnia and Herzegovina, the applicants were

. released from pre-trial detention at 11:45 p.m. on the same day.

They were taken into custody by forces of the Ministry of
Interior.

210. The applicants do not appear to allege that their
detention, as ordered by the Supreme Court, in connection with
the investigation into their involvement in the alleged terrorist
activities, was unlawful. However, they have challenged their
detention before the domestic courts and the Supreme Court has
upheld the orders for custody. Moreover, the amicus curiae hag
expressed doubts as to whether the applicants’ detention was
supported by eufficient evidence to Jjustify a reasonable
suepicion, Aleo, the Chamber notes the lack of detail and
reasoning in the procedural decisions ordering the applicants’ :

artest.

211. For these reasons, the Chamber has examined whether the
applicants’ detention until the entry into force of the Supreme
Court‘a decision of 17 January 2002 was lawful in accordance with
Article 5 paragraph 1{c} of the Copvention, and gpeclifically
whaether the arrvest and detentlon were based on & reasonable
sugpicion that each applicant had committed amn offence.

212, fThe Chamber recalls that the case law of the European Court
of Human Rights has allowed a wider margin of appreciation in the
manner of the application of Article 5 where issues arise
relating to terrorism, as long as the essence of the safeguard
provided for by subparagraph (¢) is left intact. In the case Fox,
Campbell and Hartlcy (Bur. Court HR, judgment of 30 August 1930,
Series A no. 182, pages 16-17, paragraph 32}, the Eurcpean Court

stated:

“The "reasonableness"™ of the suspicion om which an
arrest muet be based forms an essential part of the
gafeguard against arbitrary arrest and detention which is
1aid down in Article 5 § 1{(c). The Court agrees .. that
having a "reascnable suspicion" presupposes the exigtence
of facts or information which would satisfy an objective
observer that the person concerned may have committed the
offence. What may be regarded as "reasonable* will however

depend upon all the clrcumgtances. _
In thia respect, terrorist crime falls into a special

category. Because of the attendant risk of loss of life and
human suffering, the police are obliged to act with utmost
urgency in following up all information, including
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information from secret sources. Further, the police may
frequently have to arrest a suspected terrorist on the
basis of information which isg reliable but which cannot,
without putting in jecpardy the source of the informatiom,
e revealed tc the suspect or produced in court to support
a charge.

.. [Tlhe *“reasonableness™ of the suspicion Jjustifying
such arrests cannot always be judged according to the same
standards as are applied in dealing with conventional
crime. Nevertheless, the exigencies of dealing with
terrorist crime cannot justify stretching the notion of
"reagonablenass® to the point where the essence of the
safequard secured by Article 5 § 1(c) is impaired...”

213. The Chawber considers that the pre-trial detention and the
decision of 30 October 2001 to open an lnvestigation against the

" applicants wust be conegidered in light of the special

circumstances in regard to intermational terrorism following the
attacks on the World Trade Center, the Pentagon and other targets
in the United States of America on 11 September 2001. The Chamber
takes account of the obligations of the respondent Parties
arising from paragraph 2(e) of the UN Security Council Resolution
1373 {(2001) to:

“Ensure that any person who participates im the financing,
planning, preparation or perpetration of terrorist acts ox
in supporting terrorist acts is brought to justice and
ensure that, in addition to any other measures against
them, guch terrorist acts are established as serious
criminal offences in domestic laws and regulations and that
the punishment duly zreflects the seriousness of such
terrorist acts”,

214. The Chamber does not find that in the present cases the
Federation has stretched the notion of ‘reasonableness” to the
point where the esgence of the safeguard provided by Article S
paragraph 1{(c} of the Convention is impaired. Hence, the Chamber
is satisfiled that the Federation of Boenia and Hexzegovina has
complied with the requirements of Article 5 paragraph 1{e) of the
Convention, the suspicion upon which the pre-trial detention was
based being “reasonable?. Accordingly, the Chamber finds no
violation of Article 5 of the Convention for the period from the
time of the original arrest until the entry into force of the
decigion of the Supreme Court to release the applicants on
17 January 2002.

b. As to the applicants’ detention after the entxy
into force of the Supreme Court decision %o
release them on 17 January 2002 and until the
hand-over to U3 forces
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215. The Chamber recalls that the Supreme Court of 17 January
2002 ordered that the applicants were “to be immediately released
from detention”. According to the submissions of the Federation
at the public hearing, the Registry of the Supreme Court only
works until 4 p.m. The Chamber concludes therefore that the
decision ordering the release must have been issued before that
time. It seewms that after the decision of the Supreme Court was
igpsued, it was sent by a messenger to the prison in which the
applicants were held in detention. The lawyer of the applicant
Lakhdar, Mr. Fahrija Karkin, who was standing outside the prison
gates on 17 January 2002, stated at the public hearing that he
saw the messenger of the Supreme Court enter the prison at around
S p.m. He claims that from that time onward for the next few
hours he unsuccesafully tried to contact his client. He furthex
states that he was not informed about the Supreme Court order to

_ release his client at that point in time. These statements

remain undisputed.

216. The Chamber notes that according to the submissions of the
Federation of Bosnia and Herzegovina, the applicants were only
releaged from pre-trial detention at 11:45 p.wm. on 17 January
2002 and not immediately after receipt of the order by prison
authorities. Neither respondent Party submits any reasons for
the delay of execution of the Supreme Court order.

217. The Chamber further notes that, despite the delivery of a
legitimate order for the release of the applicanta, and despite
no issuance of further orders for detention, the applicants were
immediastely takem into custody by members of the Pederation
Police and remained in their custody until 6:30 a.m. the
following day, when they were handed over to US forces. It
remains uticlear in this context whether the applicants were
informed about their release from pre-trial detention, and hence,

' whether they learnt that their detention now had & different

quality, as it was based on different grounds.

i. Pogssible Justification under Article 5
paragraph 1(c)

218. The Federation states that it complied with the Supreme
Court order by releasing the applicants at 11:45 p.m: on 17
January 2002, the same day the Supreme Court igsued the order.

219. fhe Chamber recalls the decision of the European Court in
Quinn v. France (Bur. Court HR, judgment of 22 March 1$95, Series
B no. 311). In that case the Paris Court of Appeal directed the
immediate release of the appllcant Quinn. However, the applicaut
Quinn was not notified and no steps were taken to release him.
Eleven hours after the decimion of the Court of Appeal, whilst
gtill held in detention, he was arrested again with a view to
being extradited. The European Court in this case held that
although some delay in executing an order for release was
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understandable, the eleven hours of detention until the arrest of
the applicant Quinn for extradition were clearly not covered by
Article 5 paragraph 1l{c} of the Convention (id. at pages 17-18,
paragraph 42). '

22¢. The Chamber notes that in the present cases, by 11:45 p.m.
on 17 January 2002, the applicants had been held in detention for
some six to eight hours after the Supreme Court had ordered their
“immediate” release. The Chamber finds that the Supreme Court
decigion to order the applicants’ release ought to have been
complied with by the prison authorities when they received the
order of the Supreme Court in the late afternoon or early evening
of 17 January 2002. The continued detentlon on 17 Janvary 2002
afiter the entry into force of the Supreme Court decision was
clearly not covered by Article 5 paragraph 1{¢) of the
Convention, as their release after this much time had elapsed
cannot be considered to be *immediate™ and in compliance with the

Supreme Court order.

ii, Possible Justification ~under Article 3
paragraph 1(f) for the perlod after 11:45
p.m. on 17 January 2002

221, The Chamber must now examine whether the  applicants’
detention after 11:45 p.m. was Justified wunder Aaxticle 5
paragraph 1{f) of the Convention, which allows the “lawful arrest
or detention .. of a person against whom action is belng taken
with a view to deportation or extradition®.

222, The Chamber notes that in order to xrely on Article 5
paragraph 1{(f} of the Convention as a Jjustification £for the
detention of the applicanta, the respondent Parties must fulfil
two conditions: the arrest and detention wmust be “lawful” and, in
addition, the action against the persons arrested and detained
mugt be taken “with a view to deportation or extradition”.

223. PFirstly, therefore, the respondent Parties must demongtrate
that the detention was ®“lawful”. The detention of the applicants
can only be considered as being “lawful” under the condition that
it complies with the procedure prescribed by law. The Convention
here esgentially refers back to domestic law, but it alseo
requires that any deprivation of liberty be in conformity with
the purpose of Article 5, namely to protect individuals from
arbitrariness. Hence, lawfulness would wrequire the respondent
Parties to follow a procedure in accordance with the procedural
requirements of the domestic law. In additicn, Article 5
paragraph 1(f} requires the respondent Parties to emsure that the
aim and egssence of Article 5 of the Convention are observed and
that the detention was not arbitrary.

224, At least one of the respondent Parties must have shown that
it issued a detention order grounded on a legal basis, that it

7
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informed the applicants about the reasons for their detention,
and that there was a poasibility for the applicants to challenge
the decision. However, both respondent Parties have failed to
demonstrate that there was an order for continued detention, ox
in the alternative, to demonstrate that domestic law in Bosnia
and Herzegovina entitles them to detain the applicants in view of
a possible expulsion upon which the detention of the applicants
was ‘based. The respondent Parties have further <failed to
substantiate that they followed proper legal procedures when
keeping the applicants in detention subsequent to Supreme Court’s
procedural decision.

225. A minimum reguirement of legal procedure for a legal
detention is the requirement to inform the pergons subjeck to the
detention, here the applicants, about the reasons for the
detention. In light of the fact that the decisiong, in which the
applicants were ordered to leave the country immediately, were
delivered to them by US forces at the airport, when they were
about to board the aeroplane that took them out of the country on
18 January 2002, it seemg highly unlikely that they were duly
informed that they were now held in detention in order to he
expelled, and, certainly, they had no opportunity to challenge
the decisions ordering their detention for expulsion purposes.

226. Secondly, Article 5 paragraph 1(f) of the Convention
requires that at the end of the detention, the applicants should
have either been deported or extradited. The respondent Parties
admitted in the public hearing that the applicants were simply
handed over to the custody of U3 forces.

227. There ig no evidence to suggest that the hand-over of the

applicants can be interpreted to be an extradition. 1In
particular, the diplomatic note of 17 January 2002 from the U3
Embassy cannot be understood to be a wvalld extradition regquest of
the United States of America. In this note the US Ewbassy in
Sarajevo advised the Government of Bognia and Herzegovina that it
wae “praepared to assume custody of the six specified Algerian
citizens” and it offered to *“arrange to take physical custody of
the individuals at a time and location .. mutually convenient”.
This nota, however, does not fulfil the requirements for a formal
extradition of persons who have been charged or c¢onvicted as
provided for in Chapter XXXI of the Code of Criminal Procedure of
the Federation of Bosnia and Herzegovina {see paragraphs 87 to 92
above). In particular, it includes neither the indicting proposal
against the applicante nor an extract of the crimipal law to be
applied in the United States. The Chamber also notes that, in
accordance with Article 507 of the Code of Criminal Procedure,
the prerequisites for extradition include the fact that the
person whose extradition is sought is not a national of Bosnia
and Herzegovina and of the Federation and that the crime for
which extradition is requested “has not been committed in the

Federation®.
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228. In assessing the conditions to be wmet under Article 5§
paragraph 1(f}, the Chamber recalls the jurisprudence of the
European Court in the Bozano case {Eur. C(ourt HR, Bozanc V.
France, judgment of 18 December 1986, Sexries A no., 111). In this
cagse an Italian national convicted in absentia of muxder was
forcibly taken by French police officers to the Swiss border,
where he was transferred to Swiss police custody without giving
him a chance to contact his wife or lawyer or to nominate a
country of expulsion. This occurred after a French court had
refuged to order extradition to Italy and the French government
had ordered the applicant Bozano’s expulsion. The Eurcpean Court
ruled that: *®Depriving Mr. Bozano of his liberty in this way
amounted in fact to a disguised form of extradition designed to
circumvent the negative ruling of 15 May 1379 by the Indictment
Divigion of the Limogag Court of Appeal, and not to ‘detention’
necegeary in the ordinary course of ’actlon ... taken with a view
to deportation’?; hence, there was no justification under Article
S paragraph 1({f) of the Convention (id. at pages 26-27, paragraph
60}. It concluded that the detention had been arbitrary and did
not fulfil the requirements of a Justification under Article 5

paragraph 1{(f} {(id.}.

229. The Chamber notes that the jurisprudence of the BEuropean
Court that an arbitrary detention does mot meet the regulrements
of Article 5 paragraph 1(f) also applies here. The Chamber finds
that in the present cases the detention of the applicants was not
intended to carry out a legal expulsion in accordance with the
rules and procedure azs prescribed in the Jdomestic law. The
detention wag intended to keep the applicante under comtrol until
their hand-over to US forces. The Chamber conasidersg that in the
present cases detention for an aim other than a legal. expulsion
renders the detentilon arbitrary and incompatible with Article 5
paragraph 1{f) af the Convention.

iii. Conclusion

230. Hence, the Chamber finda that there was no justification
under Article 5 paragraph 1 of the Convention for the respondent
Parties to keep the applicants in detention after the order of
the Supreme Court to release the applicants. from pre-trial
detention entered into force in the early evening of 17 January
2002. The detention from that period of time until the applicants
were handed over to the custody of US forces constitutes a
violation of the applicants’ rights ag protected by Article 5
paragraph 1 of the Convention.

c. As to the hand-over of tha applicants to US
forces and their detention thereafter until their
forcad removal from Boenia and Herzegovina

231. Article 1 of the Convention reads as follows:
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“The High Contracting Parties shall secure Co everyone
within their jurisdiction the rights and freedoms defined
in Section I of this Convention.”

232. A positive obligation arises from Article 1 of the
Convention for the respondent Parties to secure the rights and
fresdoms set out in the Convention in regard to all persons
within their jurisdiction, including the applicants. The Chawber
notes that in this context the term “jurisdiction” is to be
interpreted broadly (see, e.g., Eur. Court HR, Loizidou v.
Turkey, judgment of 23 March 1995, Saries A no. 310, pages 23-24,
paragraph 62). In the present case, the obligation implies that
before handing over the applicants to the custody of the
authorities of another State, the respondent Parties were obliged
to obtajin and examine information as to the legal basis of that
custody, as reflected in the quoted provisions relating to
extradition proceedings. .

233, The hand-over of the applicants to the custody of US forces
without seeking and receiving any information as to the basis of
the detention constitutea a breach of the respondent Parties’
obligations to protect the applicants againet arbitrary detention
by forelgn forces. Considering the broad interpretation of the
term “jurisdiction~”, this obligation arises even if under the
Dayton Peace Agreement the respondent Parties had no direct
jurisdiction over US forces stationed in Bosnia and Herzegovina.

234. This obligation concerns both Bosnia and Herzegovina and
tha Federation of Bosnia and Herzegovina. - _

935. Bosnia and Herzegovina received .the diplomatic note of 17
January 2002 from the US Kwbassy in Sarajevo in which the US
advised the Govermment of Bosnia and Herzegovima that they were
sprepared to assume custody of the six specified Algerian
citizens” and offered to “arrange to take physical custody of the
individuals at a time and location” “mutually convenient” .
Therefore, Bosnia and Herzegovina was well aware of the poseible
hand-over of the applicants to US forces and the intention of US
forces to keep the applicants detained. Bosnia and Herzegovina
facilitated the hand-over by informing the Federation of Bosnia
and Herzegovina of the request of the United States of America.
Bosnia and Herzegovina cannot therefore deny its knowledge that a
possible violation of the applicants’ rights in the form of an
illegal detention by US forces on the territory of Bosnia and
Herzegovina could occur, and it had the positive obligation to
prevent such a possible viclation.

236. In respect to the responsibility of the Federation of
Bosnia and Herzegovina, the Chamber notes that it waz police
officers of the Federation of Bosnia and Herzegovina who actually
handed over the applicants. At the public hearing the Federation
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of Bosnia and Herzegovina claimed that it only acted on behalf of
Bosnia and Herzegovina. However, even if this were true, the
Federation of Bosnia and Herzegovina still cannct be absolved
from responsibility, its police forces being a mere instrument in
the hands of Bosnia and Herzegovina. The Chawber finds that even
in this case there was a positive obligation on the Federation of
Bognia and Herzegovina to refuse to perform any act that would
result in a violation of the applicants’ rights that are
protected by the Convention.

237. The Chamber therefore finde that both respondent Rarties
bave violated Article 5 paragraph 1 of the Convention by handing
over the applicants into illegal detention by US forces.

3. Article 6 paragraph 2 of the Convention - presumption
of innccence

238. Three of the applicants, Boudellaa, Lakdhax and Nechle,
submit that the decisions revoking their citizenship involved a
breach of the presumption of immocence provided for in Article €
paragraph 2 of the Convention. .

239. Article § paragraph 2 provides:

“Everyone charged with a criminal offence shall be prasumed
innocent until proved guilty according to law.”

240. The applicants in question obtained citizenship of Bosnia
and Herzegovina in 1995 and 1997. On 16 and 20 Novembexr 2001 the
Federal Ministry of Interior issued declsgions xevoking thelxr
citizenship. <The Ministry based these decisions on Article 30
paragraph 2, in conjunction witk Article 23 paragraph 1, of the
Law om Citizenship of Bosnia and Herzegovina and Article 28
paragraph 3, in conjunction with Article 24 paragraph 1, of the
Law om Citizenship of the Federation of Bosnia and Herzegovina
(sse paragraphs 43 and 59 to 70 above).

241. The reasoms given by the Minigtry of Interior were the same
in all three caseg. The Ministry of Interior reasoned in effect
that criminal charges had been brought against the applicants and
that accardingly it could be concluded that, at the time they
obtained citizenship, they had harboured hidden intentions te
violate the Constitution and laws of Bosnia and Herzegovina and
of the Federation. The relevant parts of the decisions stated:

“I[t has been established that, ... when the request for
granting oitizenship of the Republic of Bosnia and
Herzegovina was filed, the named person stated that he
shall respect the Comnstitution, laws and other provisions
of the Republic of Bosnia and Herzegovina.
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“In the Act of Service of the Criminal Police within this
Minigtry ... of 13 November 2001, it was stated that
criminal charges were brought to the Federal Prosecution
againet the named person due to grounds for suspicion that
ke had committed the attempted criminal offence under
Article 168 paragraph 1 ({intermational terrorism} of the
Criminal Code of the Federation of Bosnia and Herzegovina.
Accordingly, it can be concluded that the named person had
hidden intentions not to respect the Constitution, laws and
other provisions of Bosnia and Herzegovina and of the
Federation of Bosnla and Herzegovina and that he shall harm
intermational and other interests of Bosnia  and
Harzegovina.”

242. The relevant provisions of national law do not permit the
withdrawal of citizenship on the basis of a mere suspicion that a
person has committed an offence or on the basis werely that a
criminal charge has been brought against the person concerned.
Article 23 of the Law on Citizenship of Bosnia and Herzegovina,
on whick the decisions appear to be based, provides that
citizenship may be withdrawn “when the citizenship ... was
acquired by means of fraudulent conduct, false information or
concealment of any relevant fact...? (see paragraph 60 abave} .
This implies that it must be proven to the satisfaction of the
authority in question that conduct of the relevant kind actually
occurred. Article 24 of the Pederation Law on Citizenship
provides similar texrms (see paragraph &7 above).

243. The reasoning in the relevant decisgions indicates that the
Federal Ministry of Interior concluded, solsly on the basis of
the fact that the applicants had been charged with the offences
wmenticoned, that they had obtained theilr citizenship by fraud or
other means mentioned in the relevant provisions. The only
reasonable interpretation of the decisions is that the Ministry
concluded that the applicants were guilty of the offences of
attempted international terrorism with which they were charged,
and that they had had the intention of engaging in such
activities when their requests for ciltizenship were granted. The
question before the Chamber i1s, therefore, whether the
authorities breached the applicants' xight to the presumption of
innocence under Article 6 paragraph 2 of the Convention in
drawing such conclusions from the charges pending against them.

244, The European Commission of Human Rights has held, in case
law of long standing, that Article 6 of the Convention does not
apply to . proceedings concerning citizenship, since such
proceedings do not involve eilther “*the determination of his civil
righta and obligations or of any criminal charge against him"
within the meaning of Article 6 (see, e.g., Bur. Commission HR, S
v. Switzerland, no. 13325/87, decision of 15 December 1988,
Decigions and Reporta 59, page 256, at page 257). It is also
established in the case law of the European Court that decisions
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regarding the entry, stay and deportation of aliens do not
conicern the determination of civil rights and obligations or
eriminal charges; therefore, Article 6 of the Convention is
inapplicable to proceedings regarding such matters (Fur. Court
HR, Maaouia v. France, no. 39652/98, judgment of 5 Qctober 2000,
paragraphs 40-41). It follows that Article 6 of the Convention
did not apply directly to the proceedings concerning the
withdrawal of the applicants’! citizenship and their eubsequent

removal from the country.

245. However, at all relevant times the three applicants were
subject to criminal charges in the proceedings against them in
the Supreme Court of the Federation. They were therefore entitled
to the protection provided by article 6 of the Convention,
including in particular the presumption of innocence provided for
in Article 6 paragraph 2, as they were persons "charged with a
criminal offence® within the meaning of that provision. The
question which arises 1is therefore whether the acops of the
protection afforded by Article 6 paragraph 2 is wide enough to
cover statements made and decisions taken in relation to the
applicanta' citizenship.

246. The presumption of innocence is one of the elements of a
fair criminal trial required by
Article 6. However both the Europesan Commission and the Eurcpean
Court have held that it may be infringed upon not only by a judge
or court hearing the case, but also by other public authorities.
In particular, in the case of Allenet de Ribemont v. France {Bur.
Court HR, judgment of 10 February 1995, Serles A no. 308), the
Buropean Court held that there had been a violation of Article 6,
paragraph 2 arising from statements, alleging the applicant's
guilt of certain charges pending against him, made by 2 Minister
and genior police officers at a press conference. The European
Court pointed out that the two police officers were conducting
the inquiries in the case and stated that “their remarks, made in
parallel with the judicial investigation amd supported Dby tha
Minister of Interior, were explained by the existence of that
investigation and had a direct Llink with it. Article 6 § 2

' therefore applies in this case” (id. at page 17, paragraph 37).

247. In several cases the Buropean Court has held that Article 6
paragraph 2 of the Convention applies to proceedings concerning
legal expenses and compansation for detention on remand aftexr
criminal proceedings have been terminated (see, &.g., Fur. Court
HR, Rushiti v. Auskria, mo. 28389/95, judgment of 21 Marxch 2000,
paragraphs 31-32). In the Rushiti case, the European Court stated
that the “general aim of the presumption of innocence ... is to
protect the accused against any Jjudicial decision or other
statements by State officials amounting to an assessment of the
applicant's guilt without him having previously been proved
guilty according to law” (id. at paragraph 31).
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248, In accordance with this case law, Article 6 paragraph 2 way
thus apply to protect an accused person against statements made
and decisions taken outside the scope of the criminal proceedings
themselves, at least where there is a sufficient link to the
criminal proceedings. The Buropean Commission has held, however,
that a distinction must be drawn between civil and criminal
proceedings arising out of the same facts and that Article 6
paragraph 2 of the Convention does not necessarily preclude the
accused person from being found liable in civil proceedings for
acts which may constitute a criminal offence, even though he has
not been convicted in criminal proceedings (Eur. Commission HR,
C¢. v. United Kingdom, no. 11882/85, decision of 7 October 1987,
Decisions & Reporte 54, page 163, at pages 166-167).

249. In the present cases, as the Chamber has already pointed
out, the Ministry of Interior reached conclusions of fact adverse
to the applicants solely on the basis of the fact that they had
been charged in the c¢riminal proceedings. It treated the criminal
charges as evidence of the applicants' guilt. It did not, as far
ag appears from its decisions, make its own examination of the
evidence and reach itg own conclusions of fact on the basis of
the appropriate standard of proof. The circumstances were
therefore not analogous to those in C. v. United Kingdom. In the
Chamber!s opinion, in so acting, the Ministry of Interior misused
the oriminal charges pending against the three applicants in
question and violated their rights under Article & paragraph 2 of

the Convention.

250, As to the applicant Lahmar, the reason given for the
decigion terminating his permit for permanent residence was that
he had been sentenced to five years imprisonment by the Supreme
Court on 9 July 1998 (see paragraph 45 above). His case does not
therefore raisge any issue under Article 6 paragraph 2 of the

Convention.

4, Article 8 of the Convention ~-- right to family life

251, In their applications to the Chamber, all four applicants
claimed to he victimse of a violation of
Brticle 8 of the Convention, which reads as follows: :

“1. Everyone has the right to respect for his private and
family 1ife, his home and his correspondence.

%2. There shall be no interference by a public authority
with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic
society in the interests of mnational security, public
safety or the economic well-being of the countxy, for the
prevention of disorder or crime, for the protection of
health or worals, or for the protection of the rights and

freedoms of otherg.”
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252. In view of its findings that there has been a violation of
Article 5 of the Convention, and also in view of its findings in

respect to the illegal expulsion of the applicants, the Chamber

does not consider it necegsary to examine the cases separately
under Article 8 of the Convention.

5. The hand-over of the applicants to US forces

a. Application of the Human Rights Agreement din
expulsion cases

253. The applicants have alleged that they are at risk of having
their rights to life and to freedom from torture, inhuman and
degrading treatment vioclated outside the territory of Bosnia and
Herzegovina and that the xespondent Parties are responsible for
such alleged violations because they handed over the appllcanta
to US forces, As these are the firet cases before the Chamber in
which a viclation of the rights protected by the Agreement is
alleged to have effects outside the terxritory of Bosmia and
Herzegovina, the Chamber £inds i1t useful to set forth, on the
basis of the jurisprudence of the European Court, the principles
that govern the application of the Agreement in expulsion cases
where it ia alleged that the Convention rlghta will not be
respected in the country of destinationm.

254. Article I of the Agreement states:

»The Parties shall secure to all persons within their
Jurisdiction the highest level  of internationally
recognised human rights and fundamental freedoms, including
the righta and freedoms provided in the European Convention
for the Protection of Human Rights and Fundamental Freedoms
and its Protocols and the other intermational agreements

listed in the Appendix to thia Annex. .*

258. Article I of the Agreement thereby mirrors Article 1 of the
Convention, which reads:

“The High Contracting Parties shall secure to everyone
W1thin their jurisdiction the rights and freedoms defined
in Section I of this Convention.”

256. In interpreting Article 1 of the Convention, the European
Court has stated as follows in the Scering case:

“Article 1 .. sets a limit, notably territorial, on the
reach of the Convention. In particular, the engagement

undertaken by a Contracting State is confined to ‘ securing’
{* reconnaftre’ in the French text) the listed rights and

freedoms to persons within its own ‘jurisdiction’. Further,
the Convention does not govern the acticns of States not

85
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Parties to it, nor does it purport to be a means of
requiring the Contracting States to impose Convention
standards on other States. .¢ (Bur. Court HR, Scering V.
United Kingdom, judgment of 7 July 1989, Series A no. 161,
page 33, paragraph 86).

267. “In keeping with the essentially terxritorial notion of
jurisdiction, the {Buropean] Court has accepted only in
exceptional cases that acts of the Contracting States performed,
or producing effects, ocutside their territories can constitute an
exercise of jurisdiction by them within the meaning of Article 1
of the Convention” (Eur. Court HR, Bankovic et al. v. Belgium &
16 Other Contracting Stateg, no. 52207/99, decislon on
admiseibility of 12 Decenber 2001, paragraph 7).

258. In accordance with the statement of the European Court.
quoted above, the Chamber finds that the Agreement *does not
govern the actions of States not Parties to it . specifically, it
does not govern the actions of the United States of America, norx
does it require the Parties to impose observance of the rights
protected in the Agreement on the United sStates of America. In
this sense, the present cases do not call for saxtra-territorial

application” of the Agreement.

259. However, it is a well-egtablishsd principle of the case law
of the EBuropean Court that the extradition or expulaion of a
person by a Contracting State may give rise to an issue under
Articles 2 andfor 3 (or, exceptionally, under Articles 5 and/or
§) and hence engage the responsibility of that State under the
Convention (Bankovic at paragraph 68; see also Socering at pages
35-36¢, paragraph 91; Cruz Varas and Others v. Sweden, judgment of
20 March 1991, Series A no. 201, page 28, paragraphs 63 and 70;
Vilvarajah and Others v. United Kingdom, judgment of 30 October
1991, Series A no. 215, page 34, paragraph 103). In such cases,
liability is incurred “by an action of the respondent State
concerning a person while he or she is on its territoxy, clearly
within its jurisdiction,” and ®*such cases do not concern the

actual exercilse of a State's competence or jurisdiction abroad”

(Bankovic at paragraph 68). Such liability for the respondent
Parties arises from the positive obligation emshrined in Article
I of the Agreement and Article 1 of the Convention to gecure the
rights and freedoms in regard to all persons within their
Jurisdiction. It would be against the general spirit of the
Convention and of the Agreement for a Party to extradite an
individual to another State where there was a substantial risk of
a violation the Convention {(see Soering at pages 34-35, paragraph

88) .

260. The Chamber notes that Bosnia and Herzegovina and the '
Federation of Bosnia and Herzegovina have recognised this
principle and incorporated it into their legislation. Article 34

84
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¢f the Law on Immigration and Asylum of Bosnia and Herzegovina
prohibits expuleion, in any manner whatsoever, where there exists -
a risk that the expelled person may be subjected to torture or
other inhuman oxr degrading treatment or punishment. It provides,
insofar as is relevant:

*(34) Aliens ghall not be expelled in any manner
whatsoever to the frontier of territories, where their life
or freedom would be threatened on account of their race,
religion, nationality, membership in a. particular sgocial
group or political opinion... The prohibition of return or
expulsion also applies to persona in reapect of whom thers
are grounds for believing that they would be in danger of
being subjected to torture or other inhuman or degrading
treatment or punishment. Nor may aliens be sent to a
country where they are not protected from being sent to
another such territory.”

261. Article 507 paragraph 1 of the Federation Code of Criminal
Pracedure prohibita extradition in cases in which the persom to
be extradited wmight be subject to death penalty:

“ (1} The prerequisites for extraditlon are as follows:
10. .; and that the extradition is not sought for a
crime for which capital punishment is prescribed by
the law of the country seeking extradition, unlesa the
country seeking extradition provides guarantees that
the capital punishment shall not be pronounced or
exerciged®,

262. In accordance with this principle established by the
European Court, the Chamber will examine whether the respondent
Parties, by handing over the applicants to US £forces, have
viclated the applicants’ rights not to be subject to the death
penalty and not to be subject to torture, inhuman or degrading
treatment. Before it examines the applications with specific
regard to these ¢two rights, the Chamber will address two
arguments made by the respondent Parties, which purportedly
exempt the respondent Parties from any responsibility under both
Article 1 of Protocol No. 6 to the Convention and Article 3 of

the Convention.

b. Whether the obligation to co-operate in the

- international fight against terrorism prevails
over obligations under the Human Rights Agreement
263. Bosnia and Herzegovina argues that it was obliged under the
UN Security Council Resolution 1373 of 28 B8eptember 2001 to
accede to the request by the United States to hand over
individuals suspected of terrorist activities (see paragraphs 93
and 106 above}. It argues that this cbligation, filowing from a
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Security Council Resolution adopted under Chapter VII of the UN
Charter, has an overriding character.

264, The Chamber fully acknowledges the seriousmess and utter
importance of the respondent Parties’ obligation, as set forth in
paragraph 2 of the UN Security Council Resolution 1373 (see
paragraph 93 above), to “(c} deny safe haven to those who
finance, plan, support, or commit terrorist acts .., to “{(e)
ensure that any person who participates in the financing,
planning, preparation or perpetration of terrorist acts or in
supporting terrorist acts is brought to justice ..” and to * (£)
afford one another the greatest measure of asgistance in

commection with criminal investigations or criminal proceedings
" :

265. Contrary to the argument made by Bosnia and Herzegovina,
however, the Chamber Ffinds that the obligation to co-operate in
the internatiomal fight against terrorism does not relleve the
respondent: Parties from their obligation to ensure respect for
the rights protected by the Agreement. In this regard, the
Chamber recalls the “Guidelines of the Commlttee of Ministers of
the Council of EREurope on human rights and the fight against
terrorism” of 15 July 2002 (see paragraph 34 above). The Chambex
understands these Guidelines to be an authoritative clarification
of the principles deriving from the Convention for the respect
for human rights in the fight against terrorism.

266. In the Preamble to the Guidelines, the Committee of
Minigters, while “unequivocally condemning all acte, wethods and
practices of terrorism as oriminal and untjuatifiable”, srecallls]
that it is not only possible, but also absolutely necessary, to
fight terrorism while respecting human rights [and] the rule of
law* and “reaffirmls] states’ obligation to respect, in their
fight against terrorism, the intermational instruments for the
protection of human rights”. The Council of Ministers recognises
that “felxtradition is an essential procedure for effective
international co-operation in the fight against terrorism”
(Guideline XIII, paragraph 1). Nonetheless, Guideline XIII
restates the Convention principles:

w2. The extradition of a person to a courntry where he/she
risks being sentenced to the death penalty may not be
granted. A requested State may however grant an

. extradition if it has obtained adequate guarantees that:
(1) the person whose extradition has been requested will

not be sentenced to death; ox
(1i) in the event of such a sentence being imposed, it will

not be carried ocut.

3. Extradition may not be granted when there is serious
reason to believe that:

BB
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(i) the person whose extradition has been requested will
be subjected to torture or to inhuman or degrading
treatment cor punishment ..“.

267. In summary, the Chawber f£inds that the international £ight
against terrorism cannot exempt the respondent Parties £rom
responsibility under the Agreement, should the Chamber find that
the hand-over of the applicants to US forces was in violation of
Article 1 of Protocol No. 6 to the Convention or Article 3 of the
Cenvention. . :

a. Whether the respondent Parties wexe cbliged to
consldexr the poasibility of imposltion of the
death penalty or inhuman or degrading treatment
anly 1f raised by the applicants

268. At the public hearing on 10 April 2002, the Agent of Bosnia
and Herzegovina argued that it was up to the applicants to ensure
that their rights were not infringed upon and to raise the issue
that their delivery to U8 forces put them at risk of a viclation
of their rightse protected by the Convention. The Chamber f£inds
that the suggestion that this burden could fall wupon the
applicants represents an erroneous analysis of the Convention and
the rule of law. The implication of this conclusion, if accepted,
would be that any Contracting State to the Convention could
expel, extradite, or hand over any individual to any state,
irrespective of ite implementation of human rights, with complete
disregard for the individual’s fate. This prospect is completely
against the spirit and intention of the Convention and other
internatiocnal instruments, and as such, it camnot be accepted by

the Chamber.

269. In addition, the Chamber must point out that the applicants
have never been provided any decision concerning their
extradition or delivery to US authorities, nor bave the
respondent Parties submitted evidence to the effect that the
applicants were otherwise informed thereof. It is likely that
the applicants only became de facto aware that they were ta be
transported to Guantanamé Bay, Cuba, to possibly face trial,
during the night of 17 and 18 January 2002, or at the time they
were handed over to US forces and forced to board the aercplane
that took them out of Bosnia and Hergzegovina. The argument that
it was up to the applicants to draw the attentlon of the
authorities to the alleged risks involved in their delivery to US
forces is more than a wisunderstanding of the law; it shows,
under the factual circumstances of these cases, bad faith and

cynicism,

d. Article 1 of Protacol No. 6 to the Convention --
the death penalty :

89
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270. The applicants complain that their delivery to US forces
places their lives at substantial risk, as they will face capital
punishment if convicted under certain US counter-terrorism
statutes. They allege that this amounts to a violation of their
right to 1life protected by Article 2 of the Convention. The
Chamber notes that BArticle 2 of the Convention allows the
imposition and execution of the death penalty under certain
circumstances. The Chawber will therefore consider this complailnt
under Article 1 of Protocol No., 6 to the Convention, which
prohibits the death penalty and thereby supersedes Article 2 of
the Convention in this respect. For the reasons explained below,
the Chamber will consider this complaint under Article 1 of
Protocol No. 6. in conjunction with Article 6 of the Convention.

271. Article 2 paragraph 1 of the Convention provides:

“Everyone’s right to life chall be protected by law. No one
shall be deprived of his 1life intentionally save in the
execution of a sentence of a court following his convietion
of a crime for which this penalty is provided by law.”

272. BArticle 1 of Protocol No. 6 to the Conventicn provides:

“The death .pepalty shall be abolished. No one shall be
condemned td such penalty or executed.” )

273. In accordance with Article 1 of Protocol NHo. 6 to the
Convention, the imposition of the death penalty is prohibited and
the death penalty is abolished. For the purposes of international
co-operation in criminal matters, this means that:

“the extradition of a person to a country where he/ gHe
risks being sentenced to the death penalty may not be
‘granted. A requested State may however grant an extradition
1f it has obtained adequate guarantees that: '
(i) the person whose extradition has been requested will
not be gentenced to death; or

{il) in the event of such a sentence being imposed, it will
not be carried out.”

{(Guideline XITII(2) (see paragraph 94 above); see also BEur.
Commigaion HR, Aylor-Davis v. France, mo. '22742/93;
decision of 20 Januvary 1994, Decisions and Rsports 76-A,
page 164 at pages 170-172; Eur. Commission HR, Raidl v.
Austria, mno. 25342/94, decision of 4 Septeuber 1395,

Decisions and Reports 82-B, page 134).

274. It is undisputed that in the present cases the respondent
Parties have not sought assurances from the United States that
the death penalty would not be imposed and carried out against
the applicants. It therefore remains for the Chamber to examine
whether the applicants risk being sentenced to death. If so,
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since the respondent Parxties have failed to sesk such assurances,
there will be a viclation of Article 1 of Protocol No. 6.

1. Failure to follow extradition proceedings

275. The Chamber notes that, according to the submission of
Bognia and Herzegovina of 25 January 2002 and of the Federation
of Bosnia and Herzegovina, the applicants, at the time of their
hand-over to US forces, were under suspicion of participating in
acts of iunternational terrorism. At the public hearing on 10
April 2002, the Agent of Beosnia and Herzegovina explained, with
respect to the obligations of Bosnia and Herzegovina arising from
the UN Security Council Resolution 1373 (2001) to support the
fight against terrorigm: “The applicantas had to be put under the
supervision [of the United States] because the presumption existed
that they have knowledge of terrorist activities.” :

276. The Chamber notes that the laws of Bosnia and Herzegovina
and of the Federation of Bosnia and Herzegovina do not provide
for individuals suspected of criminal activities to be “put under
the supervision” of a foreign State by any procedure other than
the extradition procedure governed by the Federation Law on
Criminal Procedure. The Chamber recallsg that Article 508 of the
Law of Crimimal Procedure requires that ‘a petition for
dxtradition shall include the indictment or the "decislon ordering
custody against the person to be extradited. In addition, an
extract of the text of the criminal law to be applied by the
foreign State seeking extradition must accompany a petition for
extradition. Reading Article 508 in conjunction with Article
507(1) (10), the Chamber notes that in the applicants’ cases, the
petition for extradition would have had to include a statement as
to whether the death penalty is applicable to«the offences the
applicants are sugpected of and, if so, whether the death penalty

will be sought.

277. No extradition proceedings pursuant to the Federation Code
of Criminal Procedure were initiated in the applicants’ cases.
The respondent Parties did not obtain any statement from the
United States as to whether custody was sought for the purpoge of

bringing the applicants to trial, and if so, which law the

dpplicants would be tried under and what penalties would be
applied in the event of a conviction. Answers to these questions
are crucial in order to agsess whether the applicants face a real
risk of being subjected to the death penalty. The facts that have
emerged during the proceedings before the Chawber, the
submisgions of the Parties and the information obtained by the
Chamber proprio motu have not been able to dispel the uncertainty
clouding these matters. The Chamber finds that since this lack
of information is a consequence of the respondent Parties'
failure to follow extradition proceedings, the xesulting
uncertainkty can only be welghed to the disadvantage of the

C
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respondent Parties when assessing the rigk of imposition and
execution of the death penalty agdinst the applicants. The
Chamber will now proceed to assessa the risk of imposition of the
death penalty on the basis of the available elements, keeping

this principle in wmind.

ii. Substantive c¢riminal Iaw applicable to
possible charges against the applicants

278. The criminal proceedings against the applicants by the
Federation authorities were initjated on the grounds of the
suspicion that they were planning a bomb attack on the Embassies
of the United States and the United Xingdom in Sarajevo. During
these proceedings, one. of the co-suspects of the applicants,
B.B,, was interrogated by FBI agents and confronted with the
allegation that during a search of his home, the telephone number
of a liaison officer of the al Qaida leader Osama Bin Iaden had
been found. The Chamber therefore concludes that it is reasonable
to assume that the applicants are at risk of being charged not
only with planning an attack on the US Embassy in Sarajevo, but
also with being part of the al ¢Qaida comnsplracy to wage a
terrorist war agazinst the United States.

.279. The Chamber notes that 1in a possgible trial of the

applicants, the applicable law might be either the law applicable
to wiolationas of the laws of war or US federal law. The US -
President’s Military Order of 13 November 2001 provides, at
Section 1{e) that “it is necegsary for individuals subject to
this order .., when tried, to be tried for violations of the laws
of war and other applicable laws by wmilitary tribumala” (see
paragraph 95 above). Sources of the ®lawa of war” Iinclude
customary  principles and rules of international law,
intermational agreements, Jjudicial decisions of national and
internaticnal tribunals, national wanuvals of mwmilitary law,
scholarly treatises, and resolutions of wvariocus intemmational
bodies. The understanding of the *laws of war” of the United
States Department of Defense ig get forth in the Fleld-Manual 27-

- 10; The Law of Land Warfare, promulgated by the Department of the

Army {gee paragraph 97 above). “As the intermational law of war
is part of the law of the land in the United States, ensmy
pexrsonnel charged with war crimes are tried directly under
international law without recourse to the statutes of the United
Statea”™ (Paragraph 505e of the Law of Land Warfare}. If the
defendants in a trial for wviolations of the ®"laws of war” are
classified as illegal combatants, then they will be deprived of
the safeguards provided by the Third Geneva Convention of 1949

for the trial of prisoners of war.

280. As to applicable penalties, Paragraph 508 of the Law of

Land Warfare states that *{tlhe punighment imposed for a violation
of the law of war must be proportionate to the gravity of the

92
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offense. The death penalty may be imposed for grave breaches of
the law“. No further indication is given as to when the death
penalty can be imposed. Higtorieally, the death penalty has been
amply applied to violations of the laws of war. In 1862, during
the so-called “Indian Wars® in the American West, a portion of
the Sioux tribe in Minnesota declared war on white settlers.
During a battle in which the Sioux forces were defeated, the US
Army captured more than 400 Sioux fighters. The Rrmy refused to
grant them prisoner of war status and instead classified them as
illegal combatants. Thug, they were eligible for trial before a
military commission. After summary trials before this commission,
303 were sentenced to death (President Lincolun later commuted all
but 38 of the death sentencea) (RDouglas Linder, The Dakota
Conflict Trials, at http://jurist.law.pitt.edu/trials23.htm).

281. The US Supreme Court case of Ex parte Quirin, 317 U.S8. 1
(1942}, is a landmark Second World War case in which eight German
saboteurs were captured after coming ashore in New York and
Florida with plans and equipment to blow wuwp rall centres,
bridges, other public works, and industrial plants. President
Franklin D. Roosevelt established a wilitary commission to txy
them under the laws of war, and they were quickly found guilty.
The US Supreme Court upheld the convictions, and six of the eight
were executed a few days later. Footnotes 9 and 10 of this
judgment liet numerous other cases in which the death penalty was
imposed for viclationa of the laws of war.

282. Under UY fedsral law, the death penalty is available for
conspiracies related to the events of 11 September 2001, as is
apparent from the Indictment and Notice of Intent to Seek a
Sentence of Death filed in United States v. Moussaoul in the
Eastern District of Virginia. In that case, the US Attorney
seeks the death penalty on four counts of the Indictwment,
including counts charging offences under 18 U.S.C. § 2332a and
2332b {“Use of certain weapons of mass destruction” and “Acts of
terrorism trangcending national houndaries”). Thus, if the
applicants were chargad and comvicted on any similar count
involving these offences, they could face capiltal punishment. In
such a progecution, 1t wouvld not be necessary for the US
authorities to show that the applicants perscnally committed any
overt act; it would be sufficient for US authoritiss to show .that
they were mewbers of the conspiracy and that one of the other
conspirators acted to further its aims.

283. Finally, the Chamber notes that, whether the applicants are
tried under US federal criminal law or under the “laws of war¥,
Section 1(f) of the US President’s Military Order provides “that
it is not practicable to apply in military commissions under this
order the principles of law and the rules of evidence generally
recognized in the trial of criminal cases in the United States
district courts”, The US President’s Military Order thersby, and
in particular through the explicit referemce to Section 1 (£}
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contained in Section 4(b), mandating the Secretary of Defense to
issue further orders and regulations concerning the trials to be
held before the wilitary commissions, opens the door to elements
of summary justice in both the substantive criminal law and the
procedural rules to be applied by the military commissions (see
paragraph 95 zbove}.

iii. Relationship between £air trial guarantees
and the impogition of the death penalty

284. The Chamber recalls that in internatiomal human rights law
there is a well-established relationghip between the fairmess of
the trial and the iwposition of the death penalty. The United
Nations Human Rights Committee has consistently mnoted that *“in
capital punishment cases, State Parties have an imperative duty
to observe rigorcusly all the guarantees for a falr trial” (see,
e.g., EBarl Pratt and Ivan Morgan v. Jamalca, Commnication HNo.
210/198, U.N. Doc. Supp. No. 40 (A/44/40) at 222 (1989), decision
of 6 April 1989, paragraph 15). In cases in which it has found a
violation of the guarantees of a falr trial, the UN Human Righte
Committee has recommended the commutation of the death sentence.
In thias respect the Chamber recalls Resolution 1984/50 on
"gSafequards guaranteeing protection of the rights of those facing
the death penalty", adopted by the UN Economic and Social Council
on 25 May 1984. In particular, safeguard No. 5 provides:

*Capital punishment may only bes carxied out pursuant to a
final judgement rendered by a competent court after legal
process which gives all possible safeguards to ensure a
fair trial, at least equal to those contained in article 14
of the International Covenant on Civil and Political
Rights, including the right of anyane suspected of or
charged with a crime for which capital puniehment may be
imposed to adequate legal assistance at all stages of the

proceedings.”

285. The Chamber is of the opinion that, as a matter of
experience intimately xrelated to this principle of human rights
law, courts that are not fully independent from the executive
power and that offer reduced procedural safeguards and
limitations on the right to legal assistance, are wmore likely to
impose the death sentence than courts that fully respect all the
rights of defendants enshrined in intermational human rights
instruments, e.g., in Article 14 of the Intermational Covenant on
Civil and Political Rights and Article 6 of the Convention. The
Chamber will therefore examine the procedure hefore the military
commissions that are likely to try the applicants, should they be
brought to trial, in the light of Article 6 of the Convention.

iv. Defendants’ rights im a trial before a
military commiggion
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286, Article 6 of the Convention provides:

*i1, In the determination of his «civil 1rights and
obligations or of any c¢riminal charge against him, everyone
ig entitled to a fair and public hearing within a
reasonable time by an independent and iwpartial tribunal
established by law. Judgment shall be proncunced publicly
but the press and public may be excluded from all or part
of the trial in the interests of wmorals, public order or
national security in a democratic society, where the
interests of djuveniles or the protection of the private
life of the parties so require, or to the extent atrictly
necesgary in the opinien of the court in special
circumstances where publicity would prejudice the interests
of justice.

“2. Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law.

*3. Everyona charged with a criminal offence has the

following minimum rights:
a. - to be informed prowptly, in a language which he
nnderstands and in detail, of the nature and cause of
the accusaticn against hiwm;

b. to have adequate time and facilities for the
preparation of his defence;
a, te defend himself in person or through legal

agsigtance of his own choosing or, if he has not
sufficient means to pay Ffor legal assistance, to be
given it “free when the interests of Jjustice so
reguire; '

a. to examine or have examined witnesses against him
and to obtain the attendance amd exawination of
witnesses on his behalf under the same conditions as
wiltnesses against him;

e. to have tha free assigtance of an interpreter if
he cannot understand or speak the language used in
court.” ' :

. 287. The Chamber notes that the applicants were taken to
the US detention centre known as “Camp X-Ray” in Guantanamo Bay,
Cuba. There, pursuant to the US President’s Military Order of
13 November 2001, it appears that the applicants will not stand
trial before a regular US court, but may instead face prosecution
before a military cowmission. (This US Pregident’s Military
Order, which relates to *Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Texvorism”, applies to
any non-US citizen who, at the US pPregident’s determinationm: *(i)
is or was a member of the organization known as al Qaida¥; and
“{1i) has engaged in, alded or abetted, or conspired to commit,
acts of international terrorism, or acts in preparation therefor,
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that have caused, threaten to cause, or have as their aim to
cause, injury to or adverse effects on the United States, its
citizens, natiomal security, £foreign policy, or economy...”
(Section 2(a){1) of the US President’s Military Order, eee

‘paragraph 35 above}.}

288. Section 4 of the US President’s Military Order sets out the
general parameters for the military commissions and for
subsequent orders and regulations concerning proceedings before
such military commiseions. Section 4(a) provides:

. sAny individual subject to this order shall, when
tried, be tried by military commisgion for any and all
offenses triable by military commission that such
individual 1s alleged to have committed, and may be
punished in accordance with the penalties provided under
applicable law, including life imprisonment or death.”

289. The Chamber notes that, pursuant to Section 4(b), the
members of the wmilitary commissions are appointed by the US
Secratary of Defense, Under Section 4(b) and (g}, the Secretary
of Defense shall issue “rules for the conduct of the proceedings
of military commissions, including pre-trial, ftrial, and post-
trial procedures, modes of proof, imsgsuance of bprocess, and
qualifications of attorneys”. In issuing these procedural’ rules,
the Sacretary of Defense is mandated to take into account that
it is not practicable to apply in wmilitary commiaslions under
this order the principles of law and the rules of evidence
generally recognized in the trial of criminal cases in the United
States district courts” (Section 1(f) of the US President’s
Military Order}. Omn 21 March 2002, the US Department of Defense
issued Military Commisgsion Order No. 1 (hereinafter “MC Oorder No.
1%}, setting forth “Procedures for Trials by Military Commissions
of Certain Non-United States Cltizens in the War Against
Terrorism” and implementing the US President’s Military Order.

290, The Appointing Authority, i.e. the Secretary of Defenge or
a pérson designated by him, wmay appoint the members of the
military commission “from time to time” (MC Order No. 1, § 2), ad
hoc for any specific trial. Moreover, the Appointing Authority
may remove members for “good cause* (MC Order No. 1, § 4(a) (3)).

291. Each member of a military commission =shall Dbe a
commissioned officer of the United States armed forces (MC Order
No. 1, § 4(a){3))}, and therefore a subordinate of the Appointing

Authority within a military command structure.

292. Moreover, the findings of a military commission and of a
reviéw panel and the sentence imposed become final only once they
have been reviewed and approved by the President or the Secretary
of Defense (MC Order No. 1, § 6(H})(2, 4, 5 and 6}). While he may
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not change a not guilty f£inding into a guilty f£inding, the
Secretary of Defense may “return the case for Eurther
proceedings® (MC Order No. 1, § 6(H} {2 and S}).

293. The Chamber notes that the duration of the detention of the
applicants awaiting trial or release without trial is potentially
unlimited: the Executive Order and the Military Commission Order
No. 1 contain no time limits until which the detainees must be
charged or released if no charges are brought, and they set no
time frame for possible trials of the applicants.

284. The hearings of the military commissions shall be open to
the public, unless otherwise decided by the Appointing Authority
or the Presiding Officer (MC Order No:. 1, § 6(B)(3}, which
providee ample grounds for excluding the public}. :

295. The accused’s pregence at the proceedings, the
prosecution’s duty to Fforward to the defence exculpating
evidence, the defence’s right to obtain a copy of documents
introduced into evidence by the prosecution, and the defence’s
right to call witnesses are all subject to the requirement to
gafeguard “protected informatlion” (MC Order No. 1, § 5}. Such
"protected information” is defined broadly (MC Oxder No. 1, §

6{D) {5)).

286. The MC Order No. 1 establishes the O0ffice of the Chief
Dafense Counsel, who shall be a judge advocate of the US ‘armed
forces, shall “supervise the overall defense efforts” and “shall
facilitate proper representation of all Accused” (MC Order No. 1,
§ 4(¢){(1)). The Chief Defense Counsel ®shall detail one or more
Military Officers who are judge advocates of any United States
armed forces to conduct the defense £or each case before a
Commigsion”, called the Detailed Defense Counsel (MC Order No. 1,
§ 4(C}(2)). The defendant may algso raetain a military officer ox
a civilian attorney of his own choosing to represent him (MC
Order No. 1, § 4(C){(3)). However, retaining civilian defence
counsel has at least two wserious drawbacks: he or she can be
excluded from any part of the proceedings, when the Presiding
Officer or the Appointing Authority decide to close the
proceedings for reascns of confidentiality; and civilian
attorneys wmust be “at no expense to the United States”.
Moreover, civilian attorneys wmwust bhave been rdatermined to bs
eligible for access to information classified at the lavel secret
or higher” (MC COrder No. 1, § 4(C)(3)). None thae leas, the
defendant “must be represented at all relevant times by Detailed
Defense Counsel” (MC Order No. 1, § 4{C(4)), and “Detailed
Defense Coungel may not be excluded from any trial proceedings or

portion thereof” (MC Order No. 1, § S5(K)).

297. In accordance with Section 7(b)}{2) of the US President’s
Military Order, defendants shall not have any xecoursae to any
remedy before any court in the United States, “any court of any
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foreign nation” or “any international tribunal”?., The US District
Court for the District of Columbia has recently confirmed that US
federal courts have no jurisdiction to consider c¢laims by aliens
detained in Camp X-Ray for the protection of US Constitutional
righte (Rasul v. Bush and Odah v. United Statesg, Nos. 02-299% and
02-828 (D. D.C.}, decision of 3o July 2002, at
www.dod . uscourts.gov/02-299.pdf) .

{

298. The Chamber finally notes that only aliens can be tried
under the US President’s Military Order and the Military
Commigsion Order No. 1 (Section 2{(a) of the US Pregident's
Military Order; MC Order No. 1, § 1). US citizens suspected of
being wmembers of al Qailda or of having engaged in international
terrorism cannot be exciluded from the jurisdiction of regular
courts in the United States and deprived of the constitutional
guarantees protecting criminal defendants.

299, The Chamber finds that the US Presgident’s Military Oxder
and the Military Commission Order No. 1 establish tribunals whose
independence from the executive power 1s subject to deep-cutting
limitations. The rights to trial within a reasocnable time, to a
public hearing, to equality of arms between progecution and
defence and to counsel of the accused's choosing are all severely
curtailed. Moreover, the.applicants are discriminatorily deprived
of the guarantees enshrined in the Bill of Rights of the TUS
Constitution. The Chamber finds that all these elements
considerably increase the rigk of the death penalty being iwmposed

and executed on tha applicants.

v. Conclusion =8 to imposition of the death
penalty ' '

300. In conclusion, the Chamber finds that considerable
uncertainty exists as to whether the applicants will be charged
with a criminal offense, what charges will be brought against
them, which law will be deemed applicable, and what sentence will
be sought. This uncertainty does not exclude the imposition of
the death penalty against the applicants. On the contrary, the
US criminal law most likely applicable to the applicants provides
for the death penalty for the criminal offences with which the
applicants could be charged. This risk is compounded by the fact
that the applicants face a real risk of being tried by a military
commission that 1g not independent from the executive power and
that operates with sgignificantly reduced procedural safeguards.
Hence, the uncertainty as to whether, when and under what
circumstances the applicants will be put on trial and what
punishment they may face at the end of such a trial gave rise to
an obligation on the respondent Parties to seek assurances from
the United States, prior to the hand-over of the applicants, that
the death penalty would not be imposed upon the applicants. The
Chamber therefore finds that, in handing over the applicants to
US forces, the respondent Parties have failed to take all
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necessary steps to ensure that the applicants will not be subject
to the death penalty. They have thereby violated Article 1 of
Protocol No. 6 to the Convention. '

a. Article 3 of the Convention -- prohibition of
torture or inhuman or degrading treatment

301. The Chamber will examine whether the respondent Parties
violated BArticle 3 of the Convention by handing-over the
applicants to US forces. The Chawber points out that, in
examining this alleged violation of Article 3 of the Convention
by the organs of both Bosnia and Herzegovina and the Federation
of Rosnia and Herzegovina, the Chamber 1s not wmaking any
assessment as to how detalnees at Camp X-Ray, Guantanamo Bay,
Cuba, are treated by US authorities. As explained above (see
paragraphs 253 to 262), the Chamber is solely concerned with the
question of whether the authoritles of the respondent Parties
failed to comply with their obligations under the Agreement when
they handed over the applicants to US forces.

302. Article 3 of the Convention reads:

“No one shall be subjected to torture or to inhuman or
degrading treatment or punishment.”

303. The applicants complain of a violation of Article 3 of the
Convention with zregard to the treatment that they expect to
receive at the detention facility at Guantanamo Bay, Cuba. More
specifically, one of the lawyers of applicants elakorated that,
“having in mind that the applicant has been transferred to the
USA, i.e. to the Guantanamo Base on Cuba, and the clrcumstances

 prevailing there with regard to the treatment of prisoners,

against which gll internmational organisations dealing with the
protection of human righte bave protested, and where, according
to the evidence in the Amnesty International Report and the werld
media, the applicant is put in a space that can freely be called
a cage in which detainees are chained with masks on their faces
in a kneeling position, a violation of Article 3 has occurred
because, having in mind the above mentioned facts, the axigtences
of ill-treatment of the applicant, i.e. torture, inhuman and
degrading treatment and punishment, seems obvious."

304. At the public hearing on 10 April 2002, the regpondent
Parties stated that, at the time of handing-over the applicants
to US forces, they did not comsider the United States to be a
country where the applicants would be placed at a high risk of
being subjected to treatment prohibited by Article 3 of the

Convention.

305. The law governing the complaint before the Chamber has been
stated by the Buropean Court in a number of judgmenta:
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«[Tihe expulsion of an alien by a Contracting State may give
rise to an issue under Article 3, and hence engage the
responsibility of that State under the Conventlon, where
substantial grounds have been shown for believing that the
person in question, if expelled, would face a real risk of
being subjected to treatment contrary Lo Article 3 in the
receiving country. In these circumstances, Article 3 implies
the obligation not to expel the persen in quedtion to that
country” (Eur. Court HR, Ahmed v. Austria, judgment of 17
December 1996, Reports of Judgments and Decisions 1396-VI,
paragraph 39; see also Soering v. United Kingdom, judgment of
7 July 1989, Series A no. 161, pages 35-36, paragrapha 90-91;
Cruz Varas and Others v. Sweden judgment of 20 March 1991,
Series A no. 201, page 28, paragraphs 69-70; Vilvarajah and
Others v, United Kingdom, judgment of 30 October 1891, Series
A no. 215, page 34, paragraph 103; and Chahal v. United
kingdom, judgment of 15 Novewber 1996, Reports of Judgments
and Decisions 1996-V, page 1853, paragraph 74). :

i. Copditions of detention as a vielation of
the right not to be subjected to torture ox
iphuman or degrading treatment

306. The Chamber notes that it is well-established case law that
conditions of detention per se, without any allegatlon of
deliberate ill-treatment by the police, prison guards or other
persons, can already amount to inhuman or degrading treatment.
This can be due to prolonged isolation, deprivation of light or
uninterrupted exposure to artificlal 1light, overcrowding, absence
of heating, poor sanitary conditions, lack of exercise ox, wore
likely, an accumulation of such conditions (Bur. Court HR,
Guzzardi v. Italy, judgment of 6 November 1980, Series A mno. 33,
page 40, paragraph 107, finding no violation of Article 3 with
regard to dstention conditions; Eur. Commiseion HR, Engslin,
Baader, Raspe v. Germany, no. 7572/76 et al., decision of 8 July
1978, Decisions and Reports 14, page 64, at pages 109-111,
finding no wvioclation of Article 3 with regard to isolated

. detention of terrorists; McFreely and Others v. tnited Kingdom,

no. 8317/78, decision of 15 May 1980, Declsions and Reports 20,
page 44, at pages 81-89, finding no violation of Article 3 with
regard to the conditions of detention of IRA terrorists); Dougoz
v. Greece, no. 40907/98, judgment of 6 Maxrch 2001, paragraphs 45-
49, finding a wvioclation of RArticle 3 due to poor detention
conditicns while the applicant was awaiting extradition)}.

307. In Krécher and Méller v. gwitzerland (Bur. Commission HR,
no: 8463/78, decision of 16 December 1982, Decisions and Reports
34, page 24, at pages 51-55), the detention conditions complained
of, although less seriocus than those in Guantanamo Bay, can be
usefully compared to those complained of by the applicants before
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the Chamber, in that they were dictated by extreme security
requirements in a “climate of terrorism”, rather than by
abandonment and degradation. In the Krdcher and MSlier case, the
prison conditions included isolation, constant artificial
lighting, permament surveillance by closed-circult television,
denial of access to newspapers and radio and lack of physical
exercise. The Commission expressed “serious concern with the need
for such measures, their usefulness and their compatibility with
Article 3 of the Conventlon* (id. at page 57). However, it
concluded that the applicants were not subjected to inhuman or
degrading treatment (id.). In reaching this conclusion the
Commission accepted the State Party‘s subnission that the
applicants were dangerocus, that they were alleged to be
terrorists, and that there was a risk of escape and collusion.
The Chamber notes that also in all other cases concerning high-
level security measures in the detention of alleged or comvicted
terrorists quoted above, no violation was found.

i1i. Application of Article 3 in extraditlon and
expulsion cases

308. Turning to the cases in which Article 3 was applied in the
context of extradition or expulsion, the Chamber notes that the
cases it is aware of can be divided into three categories. In
the first group of cases, applicants allege that their
extradition would constitute inhuman or degrading treatment in
that, in detention in the receiving country, they would not
receive medical care they desperately need (see Eur., Court HR, D.
v. United Kingdom, decision of 2 May 1997, Reports of Judgments
and Decisions 1997-I1Y, paragraphs 39-54, finding a violation of
Article 3; Eur. Commission HR, Raidl v. Austria, no. 25342794,
decision of 4 Septewber 1895, Decisions and Reporte B2-B, page
134, finding no viclation of Article 3}. The Chamber finds that
the situation complained of in these cases is so different from
that of the applicants, that they cannot provide any guidance in
the preasent cases, :

309. The second group of cases, such as Soering v. United
Kingdom (Eur. Court HR, judgment of 7 July 1983, Series A no.
161} and E.M. Kirkwood v. United Kingdom (Eur. Commission HR; no.
10479/83, decision of 12 March 1984, Decisions and Reports 37,
page 158), concern complaints under Article 3 in the context of
the death penalty. In the Soering case, the European Court found
that the so-called “death row phenomenmon”, i.e. the psychological
situation faced by a person awaiting for years the execution of a

. death sgentence, amounted to treatment contrary to article 3 of

the Convention (Soerinmg at pages 44-45, paragraph 111). The
Chamber considers that it has already dealt with the xisk of
imposition of the death penalty under Article 1 of Protocol No.
6, which was not applicable in the Soering case, and that there
is no separate complaint about the “death row phencmenon® before
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it. It shall therefore not consider the issue of the death
penalty under Article 3 in the cases before it.

310, In the third and wmost substantial group of cases, the
applicants complained that their expulsion would put them at risk
of persecution based on their ethnic origin or political
activity. In C(rugz Varas and Others v. Sweden, the £irst
applicant alleged that *“his expulsion exposed him to the risk
that he would be arrested and tortured once more on his return to
Chile” (Eur. Court HR, Judgment of 20 March 1991, Series A no.
201, page 28, paragraph 71). In the Vilvarajah case, the
applicants c¢laimed that upon their return te Sri Lanka, they had
been arbitrarily detained by security forces, tortured and
otherwise ill-treated, as part of =a pattern of persecution
againgt young Tamil men (Eur. Court HR, Vilvarajah and Others v.
United Kingdom, judgment of 30 October 1991, Series X mno. 215,
pages 34-35, paragraph 104}. In Chahal v. United Kingdom, one of
the applicants, a supporter of the gikh geparatist movement,
claimed that he would be subjected to torture and persecution if
returned to India, in particular with regard to the situations of
Sikha in Punjab {(Eur. Court KR, judgment of 15 November 1996,
Reports of Judgments and Decisions 1996-V, paragraph 26). In the
Ahmed case, the applicant, a Somali mational, complained that his
expulsion to Somalia would expose him to a serious rigk of being
subjetted to treatment contrary to Article 3 of the Convention
(Bur. Court HR, Ahmed v. Augtria, judgment of 17 Dacember 1936,
Reports of Judgments and Decisions 1996-VI, paragraph 35}. In
Hilal v. United Kingdom, the applicant, an active member of the
Civic United Front, an opposition party in Zanzibar, claimed to
have been ill-treated in detention in Tanzania before and to be
placed at risk of torture or inhuman and degrading treatment
contrary to Article 3 if he were expelled from the United Kingdom
to Tanzania (Bur. Court HR, judgment of 6 Maxch 2001, no.
45276/98, paragraphs 52-53). The Chamber will now examine to
what extent this case law is applicable to the cases before the

Chamber.

iii. Res=pondent Parties’ responsibility Iin the
present cased

311. Returning to the cases currently before it, the Chamber
notes that the applicants’ lawyers are c¢laiming that the
conditions of detention in Camp X-Ray are such as to viclate the
applicanta’ rights under Article 3. In their submissions the
applicants’ lawyers expresaly rely on moedia reports and other
publicly available information, which in fact was mads avallable
to the media by US authorities, who have allowed journaliste to
observe and to describe the conditions of detention at Camp X-
Ray. The applicants’ lawyers are not alleging that the applicants
are wvictime of any hidden, secret ill-treatment or of any
persecutory conduct by US authorities different from the publicly
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reasons.

312. The Chamber is not aware of any case decided by an
international human rights body in which it found a violation of
the right not to be subject to torture or inhuman or degrading
treatment by the expelling or extraditing State on the basig that
the applicant was extradited to a State where high-security
conditions of detention were sgo invasive as bto amount to a
violation of Article 3. The Chamber considers that this is so
because, as the Krdcher and MSller case sghows, the detention of
highly dangerous individuals requires the authorlties to strike a
very delicate balance between the requirements of security and
basic individual rights (see Eur. Commission HR, Krdécher and
M5ller v. Switzerland no. 8463/78, decision of 16 December 1982,
Decigions and Reports 34, page 24). This determination will
require a case-specific, ongoing assessment of the danger of
flight, of colluasion, of the detalnees harming themselves, and of
the security situation inside and outside the detention facility.
Therefore, the Chawmber finds that an extraditing State is not in
a pogition and cannot be required to carry out thig balancing

exercise.

313, The Chamber also notes that the UN Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment of 1984
{*the Torture Convention®} is the only human rights treaty
containing a provision explicitly applying the principle of non

- refoulement, which has its origin in rafugee and asylum law, to

torture. The Chamber therefore coneiders the case law of the UN
Committee against Torture, which is charged with examining
individual complaints of violations of the Torture Convention, to
be particularly relevant. Article:3 of the Torture Convention

reads ag follows:

*1. No State Party shall expel, return (“refouler”) or
extradite a person to another State where there are

substantial grounds for believing that he would be in
danger of belng subjected to torture.

2. For the purposes of determining whether there are such
groundg, the competent authorities shall take into account
all relevant congiderations including, where applicable,
the existence in the State concerned of a consistent
pattern of  gross, flagrant or wmass violations of human

rightsa,”

314. In developing criteria to determine whether “gubstantial
grounds” exist, the UN Committee against Torture has clarified

that:
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“[Tlhe existence of a consistent pattern of gross, flagrant
or mass violations of human rights in a country does not as
such constitute a sufficient ground for determining that a
pergon would be in danger of being subjected to torture
upon his return to that country; additional grounds wust
exiat that indicate that the individual concerned would be
personally at risk. Similarly, the absence of a comsistent
pattern of gross violations of human rights does not mean
that a person cannot be congidered to be in danger of being
subjected to torture in his specific circumstances”
(Mutombo v. Switzerland, Communication No. 13/1993, U.N.
Doc. A/49/44 at 45 (1994), paragraph 9.3; see also Tahir
Hugsain FKhan v. Canada, Communication No. 15/19%4, TU.N.
Doc. A/50/44 at 46 (1995), paragraph 12.2).

315. The Chamber notes that Article 3 of the Torture Convention
applies only to torture, and not to other cruel or inhuman

' treatment or punishment falling short of torture. The Chamber is

aware that the European Court has explicitly stated in the
Soering case that the obligation not to extradite under Article 3
of the Convention also extends to cases in which the individual
would face a real risk of exposure to inhuman or degrading
treatment or punishment in the receiving State (Fur. Court HR,
Soering v. United Kingdom, judgment of 7 July 1989, Series A no.:
161, page 35, paragraph 88; see also Vilvarajah and Others v.'
Uhnited Kingdom, judgment of 30 October 1991, Series A mno. 215,
page 34, paragraph 103). Notwithstanding this differemce in scope
between the two provisions, the Chamber congiders that the tast
daveloped by the UN Committee against Torture in application of
paragraph 2 of Article 3 of the Torture Convention is relevant fo
complaintse under Article 3 of the Convention as wall.

316. Applying the test develcped by the UN Committee against
Torture to the applicants’ case, the Chawber notes that thers is
no allegation or indication that in the United States there is a
consistent pattern of gross, flagrant or wass violations of human
rights. This consideration, while on its own insufficient to
relieve the respondent Partles of all responsibility for handing
over the applicants to US forces, weighs heavily against. finding
that the respondent Parties were under an obligation to considexr
that the applicants could be at a specific, substantial risk of
being subjected to treatment contrary to Article 3 while in US

custody.

317. The Chamber also notes that, as shown in the decisions of
the Furopean Commission and the Eurxopean Court (seas paragraph 310
above), the threshold for finding that conditions of detention
dictated by Jjustified security concerns are in violation of
Article 3 of the Convention is indeed a wvery high one.
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318. Furthermore, the Chamber notes that Section 3(¢) of the US
President’s Military Order provides:

*any individual subject to this order shall be -

{b) treated humanely, without any adverse distinction
based on race, color, religion, gender, bixth, wealth, or
any similar criteria;

(¢} afforded adequate food, drinking water, sheltex,
clothing, and medical treatment;

(d) allowed the free exercise of religion consistent with
the requirements of such detention®.

319. Finally, the Chamber notes that the International Committee
of the Red Cross visited and continues to maintain an active
presence at the detention facilities at Guantanamo Bay. The
Chamber will therefore give the respcndent Parties the benefit of
the assumption that they were relying also on this international
control mechanism in entrusting the applicants to US custody, and
that their treatment there would comply with the minimum
standards expected of detention.

iv. Conclusion as to Article 3 of the
Convention

320. To sum up, the Chamber finds that the respondent Parties
were not under an obligation to evaluate whether the conditions
of detention at Camp X-Ray strike the xight balance between
security requirements and the baslc rights of the detainees
before handing the applicants over to US forces. Moreover, the
Chamber observes that it has not been alleged that there is a
consistent pattern of grogs human rights viclations in the United
States of America, and that the threshold for f£inding a viclation
of Article 3 due to conditions of detention dictated by security
concerns is very high. Finally, the Chamber notes that the US
President‘s Military Order provides that all prisoners shall be
treated humanely and that US authorities have admitted the
International Committee of the Red Cross to monitor the
conditions of detention at Camp X-Ray. On the basis of all the
above considerations, the Chamber concludes that the respondent
Parties did not vioclate their duty to protect the.applicants from
torture or inhuman or degrading treatwent or punishment by
handing them over to the United States. Accordingly, the Chamber
finds that there has been no violation of Article 3 of the

Convention by the respondent Parties.

£. Article 6 of the Convention -- failr trial

321. All four applicants complain that any trial that they may
face by US authorities will not be a fair trial. Therefore, they
claim that the respondemt Parxrty, by handing them over to US
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authorities, contributed to a violation of Article 6 of the
Convention. :

322. In view of its finding of a wviolation of Article 1 of
Protocol No. 6 to the Convention, the Chamber does not consider
it necessary to examine the cases separately under Article 6 of
the Convention.

6. Conclusion as to the merits

323. In conclusion, in its discussion on the merits of the
applications, the Chamber has found that with respect to the
expulsion of all four applicants, both respondent Parties acted
in violation of Article 1 of Protocol No. 7 to the Convention
because they failed to act in accordance with the law. The
Chaxber has refrained, however, from deciding whether the
respondent Parties also acted in wviolation of Article 3 of
Protocol No. 4 to the Convention with respect to the expulsion of
the applicants Boudellaa, ILakhdar and Nechle. AB to the
detention of the four applicants in Bosnia and Herzegovina, the
Chamber has found that both regpondent Partles violated the
rights of the applicants protected by Article 5 paragraph 1 of
the Convention for the time period of detention after the entry
into force of the Supreme Court decision to:release them on 17
January 2002 until and including their detention in Bosnia and
Herzegovina after the hand-over to US forces. In light of this
finding, the Chamber has not considered it necessary to examine
the applications separately under Article 8 of the Convention.
In response to the applicant‘s complaints wunder Article 6
paragraph 2 of the Conventicn, the Chamber has decided that the
respondent Parties violated the presumption of innocence with
respact to the applicants Boudellaa, Lakhdar and Nechle.  Next
the Chamber has examined the obligations of the respondent
Parties in handing over the applicants to US forces, which lead
to their present detention at Camp X-Ray in Guantanamo Bay, Cuba.
Taking into consideration that it remains possible that US
authorities may seek and potentially impose the death penalty
against the applicants, the Chamber has found that the respondent
Parties should have sought assurances from the United States
prior to handing over the applicants to U8 forces that the death
penalty would not be imposed upon them; £ailing Co do so
constitutes a violation of Article 1 of Protocol Ne. 6 to the
Convention. On the other hand, the Chamber has concluded that
the respondent DParties did not violate their obligation under
Article 3 of the Convention to protect the applicants £rom
torture or inhuman or degrading treatment or punishment by
handing them over to US forces. Lastly, the Chamber has not
considered it necesgary to examine the applications separately
under Article 6 of the Convention with respect to the complaint
that the hand-over exposes the applicants to the risk of an
unfair trial by the US authoxities. :
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VIII. REMEDIES

324, Under Article XI{1}(b) of the Agreement, the Chamber must
address the question of what gteps shall be taken by the
respondent Parties to remedy the established breaches of the
Agreement. In this comnection, the Chawber shall consider issuing
orders to cease and desist, monetary relief, and provisional
measures. .

325. The applicants have made compensation claims in the amount
of several hundred thousand Convertible Marks (Konvertibilnih
Maraka, “KM?) in relation to the pecuniary and non-pecuniary
damages suffered by the applicants themselves and their families.
These claims include compensation for lost income, compensation
for mental suffering of both the applicants and their families,
and reimbursement £or their attorney fees. Both respondent
Parties summarily reject the coupensation claims as ill-founded
and in any event excegsgive. .

326. The Chamber found violations with respect to all four
applicants of Article 1 of Protocol No. 7 to the Convention
{expulsion}; Article 5 paragraph 1 of the Conventlon {(illegal
detention} and Article 1 of Protocol No. 6 to the Convention
(abolition of death penalty). In addition the Chamber found a
violation of Article 6 paragraph 2 of the Convention (presumption
of innocence) with regard to the applicants Boudellaa, Lakdhar

and Nechle.

327. Considering ite £indings zegarding the delivery of the
decisions on refusal of entry to the applicants, made in the
context of the discussion under Article 1 of Protocol No. 7 to:
the Convention (see paragraphs 177 to 188 above}, the Chamber
orders the Pederation to take all necessary steps to annul the
decisions on refusal of entry of 10 January 2002.

328. The Chamber algo orders Bosnia and Herzegovina to take all
necegsaxry steps to decide, as a matter of urgency, on the appeal
of the applicant Lahmar againgt his expulsion order, taking into
account, JiInter alia, its duties under Article 34 of the Law on
Imuigration and Asylum. Bosnla and Herzegovina shall promptly.
inform the applicant’s representative of this decision.

329. With regard to the applicants Boudellaa, Nechle, and

Lakdhar, the Chamber orders the Federation to take all necessary

steps to ensure that the administrative dispute before the

Supreme Court concerning the decisions revoking the citizenship

of the three applicants is decided, taking ianto account the
« Chamber's decision.

3430. The Chamber further orders Bosnia and Herzegovina to use
diplomatic channels in oxder to protect the bagic rights of the
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applicants. In particular, the Chamber orders Bosnia and
Herzegovina to take all possible steps to establish contacts with
the applicants and to provide them with consular support. Bosnia
and Herzegovina is further ordered to take all possible steps to
Prevent the death penalty f£rom being pronounced against and
executed on the applicants, including attempts to seek assurances
from the United States via diplomatic «contacts that the
applicants will not be subjected to the death penalty.

331. The respondent Parties are also ordered to retain lawyers
authorised and admitted to practice in the relevant jurisdictions
and before the relevant courts, tribunals or other authoritative
bodies in order to take all necessary action to protect the
applicants’ rights while in US custody and in case of possible
military, criminal or other proceedings involving the applicants.
The respondent Parties will each bear half the cost of the
attorney fees and expenses of asuch lawyers.

332. The Chamber further orders the respondent Paxrties to
compensate each applicant in the amount of 10,000 kKM for their
suffering arising from the viclations found with respect to the
illegal detention under Article 5, the expulsion under Article 1
of Protoceol No. 7, and the failure to seek assurances that the
applicante will not face the death penalty under Article 1 of
Protocol No, 6. ‘he respondent Parties will eacdh bear half the
cost of thisg compensation for non-pecuniary damages. Az the
applicants are currently not able to recelve such compensation,
the compensation shall be placed on an account for the
applicants. Should the applicants return to Bosnia and
Herzegovina within 12 months from the delivery of the decision,
the cowpengation shall be immediately paid to them. If the
applicants do not return to Bosnia and Herzegovina within twelve
months of tha delivery of this decision, then the non-pecuniary
compensation shall be paid to thelr respective wives and children
living in Bosnia and Herzegovina by 11 November 2003.

IX. CONCLITSTONS
333. For these reagone, the Chamber decides,

1. uanimously, to declare  inadmigsible the complaints in
regard to the length of proceedings before the Supreme Court of
the Federation of Bosnia and Herzegovina in the administrative
dispute against the revocatiocns of citizensghip;

2. by 8 votes to 6, to daclare admissible the remainder of the
applications; '

3. by 8 votes to 6, that both respondent Parties, Bosnia and
Herzegovina and the PFederation of Bosnia and Herzegovina,
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viclated the right of all four applicants nct to be arbitrarily
expelled, am guaranteed by Article 1 of Protocol No. 7 to the
Buropean Convention on Human Rights, the respondent Parties
thereby being in breach of Article I of the Human Rights

Agreement;

4, by 13 votes to 1, that there hag been no violation of the
right to liberty and security of person of any of the four
applicants as guaranteed by Article 5 paragraph 1 of the
Convention, with regard to the period of time frow the original
arrest until the entry into force of the decision of the Supreme
Court of the Federation of Bosnia and Herzegovina to release the
applicants on 17 January 2002;

5. by 8 votes to 6, that both respondent Parties, Bosnia and
Herzegovina and the Federation of Bosnia and Herzegovina,
violated the right to liberty and security of person of all four
applicants as guaranteed by Article 5 paragraph 1 of the
Convention, with regard to the period from the entry into force
of the decision of the Supreme Court of the Federation of Bosnia
and Herzegovina to release the applicants on 17 January 2002
until the hand-over of the applicants to US forces, the
respondent Parties thereby being in breach of Article I of the

Agreement;

6. by 7 votes to 7, with the casting vote of the President,
that both respondent Parties, Bosnia and Herzegovina and the
Federation of Bosnia and Herzegovina, violated the right to
liberty and security of person of all four applicants as
guaranteed by Article 5 paragraph 1 of the Convention, with
regard to the period from the hand-over of the applicants to US
forces until their forceful removal from the territory of Bosnia
and Herzegovina, the respondent Parties thereby being in breach
of Article I of the Agreement;

7. by 7 votes to 7, with the casting vote of the President,
that both respondent Partieg, Bosnia and Herzegovina and the
Federation of Bosnia and Herzegovina, in the decisions
withdrawing the citizenship, violated the right of the applicants
Boudellaa, Lakdhar and Nechle to be presumed Innocent until
proven gullty according to the law as guaranteed by Article ¢
paragraph 2 of the Convention, the respondent Parties thereby
being in breach of Article I of the Agreement;

8. by 7 votes to 7, with the casting vote of the President,
that both respondent Parties, Bosnia and Herzegovina and the
Federation of Bosnia and Herzegovina, violated the right of all
four applicants not to be subjected to the death penalty, as
gquaranteed by Article 1 of Protocol No. 6 to the Convention, by
failing to seek assurances from the United States of America that
the applicants would not be subjected to the death penalty, the
respondent Parties thereby being in breach of Article I of the
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Agreement;

9. by 11 votes to 3, that there has been no viclation of the
right not to be subjected to torture or to inhuman or degrading
treatment as guaranteed by Article 3 of the Convention;

16. by 12 votes to 2, that it is not necessary to consider the
cages under Article 8 of the Convention;

11. by 10 wvotes ta 4, that it is not necessary to consider the
applicants’ complaints that they will not receive a fair trial
after their hand-over to U8 forces under Article 6 of the

Convention:;

12. by 7 votes to 7, with the casting vote of the President, to
order the Federation of Bosnia and Herzegovina to take all
necessary steps to annul the decisions on refusal of entry to the
four applicants of 10 January 2002; '

13. unanimously , to order Bosnia and Herzegovina, to take all
neceggary gteps to decide, as a watter of urgency. on the appeal
of the applicant Lahmar against his expulsion order, taking into
account, inter alia, its duties under Article 34 of the Law on
Immigration and Asylum and to inform the applicant’s
representative of this decision;

14. by 8 votes to 6, to order the Federation of Bosnia and
Herzegovina to take all neceseary steps to ensure that the
administrative dispute before the Supreme Court of the Federation
of Bosnia and Herzegovina concerning the decisions revoking the
citizenship of the applicants Boudellaa, Nechle, and Lakdhar is
decided, taking -into account the Chamber’s decision; 1

15. by 10 votes to 4, to order Bosnia and Herzegovina to use
diplomatic channels in order to protect the basic rxights of the
applicants, taking all possible stepa to establish contacts with
the applicants and to provide them with consular support; '

16. by 9 votes to 5, to order Bosnia and Herzegovina to take
all posaible ateps to prevent the death penalty from being
pronounced against and executed on the applicants, including
seeking assurances from the United States via diplomatic contacts
that the applicants will not be subjected to the death penalty;

17. by $ votes to 5, to order both respondent Parties, Bosnia
and Herzegovina and the Federation of Bosnia and Herzegovina, to
retain lawyers authorised and admitted to practice in the
relevant jurigdictions and before the relevant courts, tribunals
or other authoritative bodies in order to take all necessary
action to protect the applicants’ rights while in US custody and
in case of possible military, criminal oxr other proceedings
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involving the applicants, each of the respondent Parties bearing
half the cost of the attorney fees and expenses;

18. by 8 votes to 6, to order both respondent Parties, Bosnia
and Herzegovina and the Federation of Bosnia and Herzegovina, to
pay to each applicant 10,000 Convertible Marks (Konvertibilnih
Maraka) by way of compensation for non-pecuniary damages, no
later than 11 November 2002, each of the vrespondent Parties
bearing half the cost of the compensation;

18. by B wvotes te 6, to order both respondent Parties, Bosnia
and Herzegovina and the Federation of Bosnia and Herzegovina, to
place the compensation awarded in sub-paragraph 18 above in an
actount for the applicants, which shall be pald to them
immediately should they return to Bosnia and Herzegovina within
12 months from the delivery of this decision. If the applicants
do not return to Bosnia and Herzegovima by 11 Octobexr 2003, then
the respondent Partles are oxdered to pay the compensation
established in sub-paragraph 18 above to their regpective wives
and children in Bosnia and Herzegovina by 11 November 2003; and

20. unanimously, to oxder both respondent Parties, Bosnia and
Herzegovina and the Federation of Bosnia and Herzegovina, to
report to it no later than 11 November 2002, and thereafter
periodically every two months until full implementation of the
Chamber’'s decision is achieved, on all steps taken by the
respondent Parties to implement the decision.

L

{signed) {signed)
Ulrich GARMS Miché&le PICARD
Registrar of the Chamber Pregident of the
Chambkex
Annex I Partly dissenting opinion of Ms. Michéle Picard
Annex II Partly dissenting opinion of Mx. Dletrich
Rauschning .
‘Annex III Partly dissenting cpinion of Mr. Viktor Masenko-

Mavi and Mr. Giovanni Grasgso
Annex IV Dissenting opiniqn of Mr. Mato Tadic, joined by Mr.

Miodrag Pajic
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In accordance with Rule 61 of Ethe Chamber’s Ruleg of
Procedure, this Annex contains the partly dissenting opinion of
Mme. Mich&le Picard:

PARTLY DISSENTING OFINION OF MS. MICHELE PICARD

I disagree with the decision of the majority of the Chamber
that it is not necessary tc examine the applications separately
under Article 6 of the Convention (see paragraph 322 akove). In
the Soering decimion, the European Court of Human Rights did not
exclude that a decizion on extradition could exceptionally ralse
a problem under Article 6, where there is a risk that the
applicant would guffer “a flagrant denial of Justice” in the
receiving State (Bur. Court HR, Scering v. United Kingdom,
judgment of 7 July 1989, Series A mo. 161, paragraph 113}.

_ While thaere are considerable doubta whether the applicants
willl face the death penalty, there seems to be no doubt that the
risk of suffering a flagrant denial of justice exists. It was
well known already before their expulgion that they were to be
detained with an unclear legal status for an undetermined period
of time and with no access to a lawyer, like all the other
detainees in Guantanamo Bay, Cuba. Moreover, they will not
benefit from the guarantees, especially the US Constitutional
guarantees, protecting every criminal dJdefendant in the TUnited
States. Finally, we are forced to note that all the safeguards
provided for in the Military Commission Order No. 1 of 21 Maxch
2002 can be excluded by a decision of the presiding officer of
the Military Commission in charge of the trials (see, e.g..
Section 4(a}(5)(a) of MC Order No. 1}. This applies to the
prasence of the public, the presence of the accused himself
during the proceedings, the defense's right to cbtain a copy of
the documents used as evidence, the defense’s xright to call
witnesses and to cross-examine witnesses and, above all, the
right of the accused to choose his defense counsel (see, ae.q.,
id. and Sectlons 5 and 6(D) of MC Order No. 1)}.

Considering the rules of criminal proceedings in force in
the American legal system, that is an “accusatory* system, which
relies to a great extent on the equality of arms between the
defense and the progecutlon, the abgence of these guarantees
might lead to a totally unfair trial.

When they handed over the applicants to the United States,
the authoritles of Bosnia and Herzegovina and the Federation of
Bosnia and Herzegovina were aware of this legal situation
concerning the detainees in Guantanamo Bay. Nevertheless, they
did not try to seek any guarantees. TFherefore, I am of the
opinion that the Chamber should have Ffound a viclation of Article
6 of the Convention as well.
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ANNEX II o

In accordance with Rule 61 of the Chamber’s Rules of
Procedure, this Amnex contains the partly dissenting opinion of
Mr. Dietrich Rauschning.

PARTLY DISSENTING OPINICN OF MER. DIRTRICH RAUSCHNING

1. I am part of the majority £finding that the respondent
Partiea have violated the human rights of the applicants
guaranteed by the European Convention on Human Rights (the
“Convention”) and Protocel No. 7 to the Convention, as stated
under paragraphs 3 and 5 of the conclusions. But I dissent with
the decigions carried by the dominant half of the Chamber with
the casting vote of the Preaident contained in paragraphs 6, 7
and 8 of the conclusicns, and I disagree with the corresponding

.reasoning of the dominant judges.

I. Violation of the duty of the respondent Paxties to ageek
assurances from the United States that the applicantz would
not be subjected to tha death pemalty, concluasion no. & '

2. My main dissent concerns the findings of the dominent half

of the Chamber leading to conclusion no., 8, baged on the
reasoning in paragraphs 270 seg. of the dacision. I share the
starting point of the dominant opinion derived from the decisions
of the European Court of Human Rights in the cited cases of
Bgering v. United Kingdom (Bur. Court HR, Jjudgment of 7 July
1989, Serles A no. 161), Cruz Varas and Others v. Sweden (Bur.
Court HR, Jjudgment of 20 March 1991, Series A no. 201), and
Vilvarajah and Others v. United Kingdom {Eur. Court HR, judgment

of 30 October 1991, Series A no. 215}. According to these
judgments, it may not be permissible to. extradite or expel an
applicant:

swhere pubstantial grounds bhave been shown for believing
that the person concermed faced a 1real risk of being
subjected to torture or to inhuman or degrading treatment
or punishment in the country to which he was returned®
{vilvarajah at paragraph 103; paraphrased by the Grand
Chamber in H.L.R v. France, judgment of 29 April 1997,
Reports of Judgments and Decisions 1997-IXII, paxagraph 34}.

There is no dispute that this principle is applicable as well for
the risk being subjected to the death penalty. Comsequently, the
normative formula may be adjusted to read as follows:

where substantial grounds exist for believing that the
person concerned faced a real risk of being subjected to

the death penalty in the receiving State.
The respondent Parties may have violated the human rights of the

applicants if such substantial grounds existed for believing that
the applicants face a real risk being gubjected to the death
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penalty by the authorities of the United States.

3. The applicants were handed over to US forces on 18 January
2002 and were brought intc US custody outside of Bosnia and
Herzegovina. This resulted in an expulsion. As to the decisive
time for the assessment, there is no reason to deviate from the
established jurisprudence of the Ruropean Court of Human Rights,
as stated in the Vilvarajah decigion:

“Further, since the nature of the Contracting State’s
responsibility under Article 3 in c¢ases of this kind lies
in the act of expesing an individual to the risk of ill-
treatment, the existence of the risk muest be assesaed
primarily with reference to thosge facts which were known or
cught to have been known to the Contracting State at thae
time of the expulsion; the Court is not precluded, however,
from having regard to information which comes to 1lght
subsequent to the expulsion. This may be of wvalue in
confirming or refuting the appreciation that has been made
by the Contracting Party or the well-foundedness orx

~ otherwise of an applicant's fears® (Vilvarajah at paragraph
107 (emphasis added)}).

'If the expulsion has already taken place, then an applicant may

challenge whether the respondent Partieg have ignored substantial
grounds for belleving that such a real risk exists. In these
cages the material point in time for this assessment can only be
tha time of the expulsion; however, this doea not preclude the
Chamber from taking inte account later developments aupport:ing
the asgessment made at the decisive time.

4, In paragraph 274 of the dominant opinion, the premise for
further examination ham been ghortened to *whether the applicants
rigk being sentenced to death¥. This shortening diverte from the
established requirements for finding a violation Dby the
respondent Party, as developed in the Jjurisprudence of the
European Court of Human Rights, yet no reason for this divergence

1s provided.

5. In paragraphs 275 to 277, the dominant opinion challenges
that the extradition procedures provided in the law of Bosnia and
Herzegovina have not besn followed. During the proceedinga, the
respondent Parties have stated consistently that the hand-over of
the applicants was not an extradition with the aim to prosecute
the applicants under the authority of the United E&tates, but
rather, an expulsion. The respondent Parties had attempted Eo
expel the applicants to their country of origin, Algeria, without
succass. After such failure, they handed over the applicantas to
a foreign State, the United States, that had agreed to receive
them. Neither the respondent Parties nor the United States has
ever stated that the applicants were handed over with the aim to
be prosecuted in criminal proceedings. The stated reason for the
detention of the applicants by the United States consigstently has
been that they are a danger to security; the statements of the
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respondent Parties are in conformity with this stated reason.
Consequently, there was rno reason to apply the extradition
proceduresd. As a result, T cannot agree with the dominant
opinion that the omission of extradition procedures leads to the
conclusion that the applicants have been placed at risk of

suffering imposition of the death penalty.

6. As stated in paragraph 2 above of this dissenting opinion,
the obligation of the respondent Parties not to expose a person
under their jurisdiction to a foreign authority where substantial
grounds exist for believing that the person concerned faced a
real risk of being subjected to the death pepalty in the
receiving State applies as well in ocases of expulsion.
Substantia) grounds for believing that the applicants faced a
real risk of being subjected to the death penalty under the
authority of the United States can only exist i1f, for cases like
the applicants! cases, the applicable law of the United States

provides for the death penalty—otherwise there could be no risk

of the death penalty.

7. In assessing this question on 18 Jsnuary 2002, the
respondent Partles had to rely on the US President’s Military
Order of 13 November 2001. That Military Order states in Section
2 that an individual who is or was a member of al Qaida or who
has engaged in acts or preparation of intermational terrorism is
detained, %and, if the individual is to be tried”, he is tried
only in accordance with Section 4. Section 4 of the US
President’s Military Order regulates the authority to establish
military commissions. Section 4(a) provides that “when tried” an
individual ®may be punished in accordance with the penalties
provided under applicable law, dincluding Ilife imprisonment or
death” ({emphasis added). This provision circumscribes the
general competence of the military commissions, but is not the
material basis for imposition of the death penalty. Rather, the
US President’s Military Order expressively refers to applicable
law as the subgstantive legal basis for a sentence bto death.
Consequently, the Military Order itself is not a sufficient
ground upon which to base a belief in the risk of imposition of
the death penalty against the applicants.

8. The US President’s Military Order primarily emphasises
detaining members of the enemy forces in this wax’ against
terrorism, which is regarded by the United States as an armed
military conflict. In the first 10 months after the issuance of
the Military Order, no military commissions have been
established, and it is not certain that they ever will be. This
latter fact supports the attitude of the respondent Parties in
January 2002 when they did not focus on the death penalty issue,

but rather on the security aspecta.
8. In January 2002 when the respondent Parties assessed the
rigk of the applicants, they could assume that the US authorities

are convinced of the following: that the applicants had conspired
to launch a bomb attack on the US Embassy in Sarajevo; that no

1le
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overt acts in this direction ocecurred; that no explosives or
weapons have been found; and that the applicants had contact with
the al Qaida network. During the proceedings before the Chamber,
the respondent Parties provided information about their knowledge
aof the potential charges that could be brought againgt the
applicants by U8 authorities. Such information was made known to
them during the criminal proceedings against the applicants in
Bosnia and Herzegovina. The respondent Parties could assume that
the US authorities had not withheld information f£rom them that
could result in wore severe charges against the applicants. On
the basis of the information made known to them, the respondent
Parties were obliged to assess whether, under the law to be
applled by US authorities, substantial grounds existed for
believing that the applicants faced a real risk of bemg
subjected to the death penalty by US authorities.

10. In the first instance, the reaspondent Parties could refer
to the Pederal Criminal Code of the United States as the
“applicable law*. The requirements for imposition of the death
penalty in ceriwminal proceedings governed by US federal law are
prescribed in the U8 Code, Title 18, Section 3591 (see paragraph
98 above of the decision). Section 3591 First requires that the
accused “hag been found guilty of .. any other offense for which a
sentence of death is provided®*. In these cases, the applicants
at most committed an inchoate or incomplete criminal offence in
the form of a congpiracy. Plans to bouwb a US Embassy way be
congidered under the following sections of the U3 Code:

18 U.g.C. §8 844 (£f), (1), (n»), (destroy property}:;
18 U.8.¢. §§ 1111, 1114, 1117 (murxder);

18 T7.8.0. § 2332 (bhomiclide of US national cukside US};
18 U.S.C. 823322 {(use of weapons of mass destructiom).

However, none of these provisions allow for imposition of the
death penalty for the inchoate form of the crime, 1.e., for a
consplracy. Section 2332b of Title 18 of the U8 Code, which
defines acts of terrorism transcending national boundaries (see
paragraph 98 above of the decision), could not be applied against
the applicants because it pertains only to acts with results
within the United States. None the lesa, even this provision
does not allow for imposition of the dsath penalty in cases of a
conspiracy to commit acts of terrorism tranascending national
boundaries. Thus, the first requirement for application of
Section 3591, that the death penalty is provided for in the
specific criminal offence at issue, cannot be met,.

11. Nevertheless, I will address the second condition for
application of Section 3591 as well. The general rule on
application of the death penalty contained in Sectlion 3591
requires that the accused:

“(A) intentionally killed the victim; ..

“{C} intentionally participated in an act, contemplating
that the life of a person would be taken or intending that
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lethal force would be used in counnection with a person,
other than one of the participants in the offense, and the
victim died as a direct result of the act® (18 U.8.C. §
3591, see paragraph 98 above of the decisien).

However, in these cases, no one c¢laims that the applicants killed
any person or intentionally participated in an act directly
resulting in the death of any wvictim. Consequently, the sgecond
condition for imposition of the death penalty cannot be met in
the cases of the applicants.

12. It follows that, because neither of the two conditions
prescribed by Section 3591 of Title 18 of the UGS Code can be met,
the US Federal Criminal Code does not provide for imposition of
the death penalty for any potentisl charges which could be
brought against the applicants by US authorities and which
therefore formed the Ffoundation for the respondent Parties’

assessment of the risk to the applicants (gee paragraph 9 above

of this opiniom).

13. The dominant opinion intentiomally neglects that it follows
from Title 18 of the US Code that the respondent Parties could
not have had gubstantial grounds for believing that the appli-
cants faced a real risk of being subjected to the death penalty
under the authority of the United States, The dominant opinion
does not even consider the decisive provision of Section 3531 of
Title 18 of the US Code. Instead, in paragraph 282 of the
decision, the dominant opinion states summarily that it follows
from the Notice of Intent to Seek a Sentence of Death filed on 28
March 2002 in United States v. Moussacul in the U8 District Court
for the Eastern District of Virginia that °“the death penalty is
available for consgpiracies related to the events of "1l September
20017. Based upon this, the dominant opinion then concludes that
“if the applicants were charged or convicted on any similar count
involving thegse offences, they could face capital punishment® by
US authorities.

14, However, firstly it wust be zrecognised that the respondent
Parties cannot be blamed for failing to draw the same comclusion
at the decisive time of the applicants’ expulsion in January
2002, because the Notice in United States v. Moussaoui was filed
on 28 March 2002, more than two months after the applicants’
expulsion. Secondly, the substantive conclusion reached by the
dominant opinion based upon that Notice, namely that the death
penalty could be imposed upon the applicants, contradicts the
provisions of gection 3591 of Title 18 of the US Code and is 111-

Eounded.

a. The Notice of Intent to Seek a Sentence of Death,
which is filed by the attorney for the Government, is a
special procedural act prescribed in Section 3593 of Title
18 of the US Code. It reserves the possibility to seek
imposition of the death penalty “if the defendant is found
guilty .. of an offense described in section 3591 (18 U.S.C.

1is
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§ 3595(b)). The filing of the Notice results in a special
proceeding before a jury or a court after a conviction or
guilty plea to determine the appropriate sentence and the
possible imposition of the death panalty. Therefore, from
this mere procedural act in a different case arising under
different facts and circumstances, the respondent Parties
could not be required to assume that a possible conspiracy
charge against the applicants could result in the imposition
of the death penalty against them {see paragraph 29 above of
this dissenting opinion}.

b. The applicants’ cases camnot be considered the same as
the Moussaoul case: Mr. Moussacul has been charged with
being a member of the group of about 20 persons who prepared
and implemented the terrorist attack on 11 September 2001 on
the World Trade Center in New York, resulting in the deaths
of more than 3000 victims. Allegedly he tralned, together
with some other core members of the group, to pillot the
hijacked aircrafts. During the criminal proceedings against
M. Moussaoui, the U8 Government has changed the indlctment
to include having “caused the deaths of thousands of
pergons® by his behaviour (United States v. Moussaoui,
Superseding Indictment). These detalls can easlily be
confirmed by reviewing the docket of the proceedings, which
i8 availlable on the Internet.

In the applicants’ cases, nobody was injured by any
act in Bosnia and Herzegovina for which the applicants can
be charged with a criminal offence. The only evidence of the
applicanta’ relationship to the al Qaida network known to
the regpondent Parties 1is that the telephone number of =
liaison of Osama bin Laden was found in the apartment of an
alleged co-conspirator of the applicants. Even 1f this
plece of evidence were iInterpreted in the worst case
scenario, I.e., that the applicants are related to the al
Qaida network, there is gtill no substantial ground to
belleve that the applicants can be charged with setting a

cauge or failing to prevent the killing of more than 3000

victims on 11 Septewber 2001.

This opinion corresponds with the criminal practice in
the United States: The indictment in the case of United
States v. Ernest James Ujaama before the US District Court
for the Western District of Washington charges the defendant
with Conspiracy to Provide Material Support and Resources to
Designated Foreign Terrorist Qrganizations, U8 Code, Title
18, § 23398, The death penalty is not provided in this
indictment, even if the death of any person reeults f£rom the
charged offence. Moreover, the defendant, who has more ties
to the al Qaida network than mere telephone contact, has not
been indicted for participating in the attacks of 11
September. Another example of an indictment limlited to
providing support to terrorists is the indictment in the
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case of United States v. Karim Koubriti and Others before
the US District Court for the Eastern District of Michigan,
Southern Division. However, the dominant judges omit this
argument in their reasoning.

For these reasons, the respondent Parties cammot be serxiously
blamed for not believing that any person in the world having any
alleged relations with the al Qaida network is subject to
imposition of the death penalty by US authorities just because a
telepbone number of a liaison of the al Qaida network was found
in the room of a co-congplrator. .

15. I regret that the dominant judges refused to consider these
legal issues in their reasoning, but stated instead that the
death penalty is available for conspiracies related to the events
of 11 September 2001 (see paragraph 282 of the deciglon).
Furthermoreé, the last sentence of that paragraph has no basis in
the US Federal Criminal Code with zregard to the provisions
referred to; rather, they make an incorrect sweeplng statement on

US federal criminal law {id.).

16. It is likely that the applicants will not be prosecuted at
all, but only held as prisonerse during the armed conflick,
However, if they would be prosecuted, it is doubtful that the US
Federal Criminal Code, discussed above, will be applied by the
military commissions in charge of the criminal proceedings (see
paragraph 279 of the decision). The military commissions may
apply the laws of war, as provided in Section i{e} of the US
Pregident’s Military Order of 13 November 2001. However, it dis
established in the US law and in intermational law as well that
the death penalty can only be imposed for grave breaches of the
law. In the present cases, it camnot be considered that the
presumed relationghip to the al Qalda network as guch consgstitutes
& grave breach of the laws of war. Neither can the suspicion of
planned teérrorist attacks in Bosnia and Herzegovina, which
involved no overt act and which resulted in no injuries, be
deemed to conatitute grave breaches of the laws of war. '

T am not sure whether the dominant -judges are really drawing
conclusions from the death penalties imposed in the Sioux Wars
140 years ago which can be applied to the law applicable today
(see paragraph 280 of the decision) and whether these conclusions

"can be utilised to conclude further that in these cases the .

respondent Parties have subatantial grounds to believe that the
applicants face the real risk of being gsentenced to death by US
authorities. In addition, the facts of the US Supreme Court case
of Ex parte Quinn, in which German saboteurs were captured after
landing in the United States with equipment to blow up public
utilities and were sentenced to death in 1942, cannot be compared

to the presumed possible charges against the applicants.

The fact that the military coumissions may apply the laws of war
against detainees in Camp X-Ray in the event of any possible
future progsecutions does not in itself provide substantial
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grounds for the respondent Parties to beslieve that the applicants
face a real risk of being sentenced to death.

17, The reagoning -of the dominant opinion continuves to develop
arguments based upon the prescribed procedures of the military
commissiong and reaches the conclusion that these tribunals will
tend to issue death penalties because they do not fulfil the
requirements of Article 6 of the Convention (paragraphs 284299
of the decision). However, the Furopean Court of Human Rights
has not, up until the present day, applied Article 6 as a yard-
stick to measure the judicial asystem of a non-Contracting State
in cases of expulsion or extradition. The dominant opinion
develops this argument as a reason for its belief that imposition
of the death penalty is more likely by the wmilitary commigsions,
and to this end, 1t examines the US Department of Defense
Military Commission Order No. 1 of 21 March 2002. I admit that
this Order sheds light on the nature of the military commigeions,
and I further admit that the procedures for the wmilitary
commigsionas do not meet the requirements of Art. 6. None the
lesa, I doubt that these arguments can form substantial grounds
for believing that  the applicants face a real xisk of being
sentenced to death. On the one hand, the respondent Partiesg could
not: have known and ought not to have known (gee Bur. Court HR,
Vilvarajah and Others v. United Kingdom, judgment of 30 October
1991, Series A no. 215, paragraph 107) about the Department of
Defense Order at the time of the applicants’ expulsion since it
was isoued three monthas after the expulsion. On the other hand,
the reasoning of the dominant opinion draws a one-gsided and
distorted pilcture of the rules on military commissionsa. For
example, paragraph 291 of the dominant opinion gives the wrong
impregsion that the judicial members of the military commission
are gubordinate to the RAppointing Authority in their judicial
functions. It neglects the important functionas of the judge
advocates, who are known as very qualified and Independent
jurists. BAnd it omits to mention that a death sentence requires
a unanimous affirmative vote of all seven members of the
commigslicn (MC Order Wo. 1 § 6(F} and (G)). Thus, it cannot be
said that the sgubstance of the rules and proceduxres of the
military commissions have been prescribed in a wannexr that is
likely to result in a bending of the law at the expense of the

applicantsa.

18. In wmy opinion the conclusion of the dominant judges in
paragraph 300 of the declsion is not convincing. There is no
geparate right of the applicants nor obligation of the respondent
Parties to seek assurances that the death penalty would not be
imposed. The applicants’ expulsgion would have viclated their
human rights in regard to the protection of their lives only if:

substantial grounds would have existed at the time of the
- expulgion, which were known or ought to have been knownt by
the respondent Parties, for believing that the applicants
faced a real risk of being subjected to the death penalty
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under the authority of the United States. If these grounds

exist, then the expelling state may remedy the situation by
agking for the said assurances.

In answering the decisive question with respect to its
gubstantive aspect, the dominant opinion states only that “the Us
criminal law wmost likely applicable to the applicants provides
for the death penalty for the criminal offences with which the
applicants could be charged” (paragraph 300 of the decisicn).
This statement is, in my opinion, ill-founded. The conclusion of
the dominant opinion further refers to various “umcertainties”,
which result 3in the breach of the obligation to ask for
apsurances “that the death penalty would not be imposed upon the
applicants” {id.). But these reasons do not constitute substan-
tial grounds for the respondent PRarties to believe that the
applicants faced a real risk of being subjected to the death
penalty. Consequently, there was no reagon for the reapondent
Parties to seek assurances from the United States concerning the
death penalty before handing over the applicants.

This result does not contradict concluasion no. 3 of the decision
that the applicants were handed over to US forces in violation of
Article 1 of Protocol No. 7 to the Convention.

IX. Violation of the zight to liberty of the applicants with
regard to tha period from the hand-over of. the applicants
to U3 forces until theixr forceful xemoval £rom the
territory of Bosnia and Herzegovina, conclusion no. 6

19. I could not wvote in favour of conclusion no. 6 with the
reasoning given by the dominant judges in paragraphs 235 to 237
of the decision. The dominant opinion merely states that the
applicants were handed over into *illegal detention by US forces”
(see paragraphs 235 and 237 of the decigion). The United States
considers itself to be in an armed conflict with the
international terrorist network of al Qaida and to be using its
right of self-defence. It claims that it is entitled to detain

members of the enemy's forces according to internmational law.

The questions may remain open whether such position follows from
the rules of the lawe of warfare and whether these rules are
applicable in this context. However, these questions must be
congidered before the dominant opinion may state that the
applicants were handed over into illegal detention by US forces.
Yet the dominant opinion omits these considerations.

ITI. Violation of the presﬁmption of innocence, conglusion ne. 7

20. I consider that the ground given by the authorities of the
Federal Ministry of Interior for the revocation of citizenship of
three of the applicants is without sense. It cannot be concluded
from the fact that criminal charges of terrorism were brought
against the applicants that, when they applied for citizenship of
Bosnia and Herzegovina some years ago, they gave false statements
on their intentions to respect the Constitution (see paragraph
241 of the decision). The respondent Parties submitted that
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there were other reasons for the revocation of the citizenship,
such as the applicants using multiple identities and giving false
statements about the logs of thedir citizenship of origin. It is
up to the naticnal courts to decide whether the reavocation of
citizenship is valid and effective.

21. The dominant judges find that the reference to the bringing
of coriminal charges against the applicants as a reason for
revoking their citizenship violates the rights of the three
applicants stated in Article 6, paragraph 2 of the Convention to
be “presumed innocent until proved guilty according to law*. I
share the view that Article 6, paragraph 2 of the Convention was
applicable to protect the three applicants, who had been charged
with a criminal offence (see paragraph 245 of the decision}, and.
I admit that the presumption of innocence may be applicable in
special cases outside the criminal proceedings concerning this

charge.

22. However, firstly, I cannot agree with the Intexpretation
written in paragraph 243 of the decision that the TFederal
Ministry of Interior “concluded that the applicants were guilty
of the offences”. The Ministry referred to the fact that these
*chaxrges were brought to the Federal Prosecutiocn”. The fact re-
farred to was true. Moreover, to conclude from thie fact that
the applicants gave Ffalse statementa in the proceedings of
naturalisation some yeara ago is ill-founded, regardless of
whether or not the Ministry thought they were guilty. The
Ministry did not state that they were guilty, and nothing more
can be inferred from the illogical conclusion that the applicants
gave false statements.

23. The more substantial question is whether the presumption of
irnocence precludes the authorities in administrative wmatters
from basing a decision on charges of having committed a criminal
offennce before the guilt of the accused has been established by a
criminal judgment. No jurisprudence is known to address this
problem. The decision on adulasibility of the European
Commission on Human Rights in N.D. v. Netherlands {(nmo. 22078/93,
decision on admissibility of 6 April 1994) may be helpful. In
that case, the applicant was charged with the criminal offence of
argon, but these criminal charges were later dropped for lack of
evidence. Thereafter, civil proceedings ensued between the
applicant and the insurer of the burned building. The ecivil
court rejected the applicant’s claim against the inasurance
company, because it found that the applicant bore a certain
regponsibility for the fire. In its decision declaring the
application inadmissible the Commission stated:

“The Commiseion 'recalls that a distinctlon must be
made between civil proceedings and criminal proceedings
arising out of the same events. By virtue of the different
standards of proof normally cobserved in such proceedings,
acquittal at the end of a criminal txrial, because the
accused has not been shown guilty of an offence beyond all
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reasonable doubt, does not necessarlly preclude that same
perscen's civil liability on the balance of probabilities”
(id.).

24, In administrative law the subject matter at issue
determines what standards of proof must be applied. Im various
laws it wmay be stated that certain consequences reguire a
conviction in eriminal proceedings. For questions of public
security with an aim to prevent danger, many sgtates have
established a legal rule that behaviour which could be prosecuted
can be used in an administrative decision independently of its
establishwment in a criminal judgwment. The presumption of
innocence does not forbid that decisions in those administrative
matters may be based on other evidence, such as a decision of the
prosecutor to open a criminal investigation. The presumption of
innocence contained in Article &, paragraph 2 of the Convention,
which aims to protect the fairness of criminal proceedings,
cannot be interpreted so widely as to forbid that. Tt is up to
the natlonal administrative law and the competent courts to
decide what stsndards of proof are to be applied, but in
administrative law, such determination does not raise human
rights iseues concerning the presumption of innocence.

25. For these reasons I was forced to vote againet conclusion
no. 7 of the decision.

{signed)
Dietrich
Rauschning
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ANNEX III

In accordance with Rule 61 of the Chamber‘s Rules of
Procedure, this 2Annex containa the partly dissenting opinioen of
Messgrg. Viktor Masenko-Mavi and Giovanni Grasso.

PARTLY DISSENTING OPINION OF MESSRS. VIKTOR MASENKO-MAVI
AND GIOVANNI GRASSO

This case is one of those cases which tests the wviability
of the European Convention on Human Rights (the “Convention“) in
the changing world. We are pleased that the majority of the
Chamber is of the opinion that the wmeasures to be taken by
Eurcpean democratic governmments in order to cope with newly
emerging problems (like international terrorism) must comply with
the provisions of the Convention. In paragraphs 265 and 267 of
the decision, the Chamber rightly acknowledges that the
obligation to co-operate in the intermational fight against
terrorism does not relieve the respondent Parties from their

. obligation to ensure respect for the human rights protected by

the Conventiomn. This is why we agreed with the majority in
finding the violations specified in the Conclusions.

However, we are of the opinion that in these cases there
were also violations of Articles 3 and 6 of the Convention. The
respondent Parties, when they in January 2002, by extra-legal
actions, contributed to the hand-over of the applicants to
military forces of the United States, were aware or ghould have
been aware of the intention and the relevant legislation of the
regquesting State, especially of the US President’s Military Order
on the Detention, Treatment, and Trial of Certain Non-Citlzens in

-the War Against Terrorism of 13 November 2001. It should have

been the duty of the respondent Parties, apart f£rom cbserving the
domestic rules and procedures on extradition, also to weigh
carefully the consequences of their actions in light of the
requirements of the Convention, The rights secured by Articles 3
and 6 of the Convention are of extreme importance, and in cases
where there is a real risk of thelr Fflagrant violation, the
extraditing or expelling State is bound either to take measures
aimed at securing the guarantees enshrined in them or to refuse

.the extradition or expulsion. Thils ocbligation of membexr States

of the Convention has been recognised by the Eurcpean Court of
Human Rights in several of its judgments (see, e.g., Eur. Court
HR, Soering v. United Kingdom, judgment of 7 July 1989, Series A
no. 161; Drozd and Janousek v. France and Spain, judgment of 26
June 1992, Series A no. 240). The Guidelines of the Committee of
Ministers of the Council of Burope on human rights and the fight
against terrorism, adopted on 15 July 2002, also points out this
obligation of wmember States (gee paragraph 94 above). It clearly
gtates that extradition may not be granted when there is a
serious reason to believe that the person concerned will be
subjected  to torture or to inhuman or degrading treatment.

125

[ ad 3 Al
r'kff"’ﬂa “C’Qm “ﬁ!lm“.
LRSS s



22162

CH/02/8679 ot al.

Furthermore, the Guidelines specifically draw the attention of
member States to the following: *“When the person whose
extradition has been requested makes out an arguable case that
he/she has suffered or risks puffering a flagrant denial of
justice in the requesting State, the requested G&tate must
consider the well-foundedness of that argument before deciding
whether to grant extradition” (Guidelines, Section XIII,
paragraph 4 (emphasie added)).

We think that in light of the measures adopted by the State
taking over the custody of the applicants and placing them under
its jurisdiction, the applicante have presented an arguable claim
that there is a serious reason ' to believe that their wrights
secured by Articles 3 and 6 of the Convention might be violated.
The legal uncertainty created by the US President’s Military
Order of 13 November 2001 should have prompted the authorities of
Bosnla and Herzegovina and the Federation to carefully conaider
the issues covered by Articles 3 and 6 of the Convention. As a
result of this Order, the applicants' rights guaranteed by
Articles 3 and 6 of the Convention are in real danger. There are
noe clear indications which concrete charges would be brought
against the applicants, under which applicable law, when they
wauld be charged, how long they would be detained without trial,
or which legal remedies they would be entitled to use to
challenge the legality of their dstention (see paragraph 300
above}. tnlimited detention without concrete charges and a
trial, effectuated only for preventive purposes can and should be
considered as inhuman treatment covered by Article 3 of the
Convention. The mental anguish of persons so detained, resulting
from the complete uncertainty as to when, how, and on the basis
of which law they would be charged, and also resulting from the
uncertainty concerning whether they would be released at all if
found not-guilty, is within the domain of suffering which
qualifies as inhuman, the infliction of which is prohibited by

Article 3 of the Convention.

The same legal uncertainty prevails in respect of tha
problem of a fair trial in general and not only in respect of the
falrness of a trial connected to the imposition of the death
penalty. Had there been no death penalty at issue in these
cases, the problems concerning the fairmess of the trial would
st4111 have been under consideration, as specified by the Chamber
in paragraphs 284 to 300 of the decision. This kind of
uncertainty in respect of the fairness of criminal proceedings is
not acceptable: a sending State is liable if it expels a person
to a State where the basic principles of a fair trial ares
geriously endangered. In addition to all these uncertainties,
the machinery established for a possible trial of the applicants
“is not independent from the executive power” and “operates with
gignificantly reduced procedural safeguards” (see paragraph 300

ahave) .
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The measures taken by the member States to fight terrorism
should be carried out by lawful means, with due respect for human
rights and the principle of the rule of law. Terrorism is an
ultimate threat to human rights, but the fight against terrorism
might also jeopardise buman rights if it goes unreasonably beyond
the limits of recognised human rights standards. When adopting
measures to combat terrorism, the community of States should also
be alert to the danger, as it has been pointed out by the
European Court of Human Rights, of “undermining or even
destroying democracy on the ground of defending it” (Bur. Court
HR, Klass and Others v. Germany, judgment of 6 September 1978,
Series A no. 28, paragraph 49). '

For these reasons, we respectfully dissent.

{gigned)
Viktor Masenko-
. . Mavi

{signed}
Qiovanni Graeso
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ANNEX IV

In accordance with Rule 61 of the Chamber’s Rules of
Procedure, this Annex contains the dissenting opinion of Mr. Mato
Tadic, joined by Mr. Miodrag Pajic.

DISSENTING OPINION OF MR. MATQ TADIC,
JOINED BY MR. MIODRAG PAJIC

In the portion of the declsion on admissibility (see
paragraph 163 above), as well as in conclusion no. 2, the
majority of the Chamber declared the applications admissible,
having found a vioclation of human rights in the merits. However,
I am of the opinion that the applications are inadmissible in
thelr entirety as follows:

a) In accordance with the Human Rights Agreement and the
Chamber‘s Rules of Procedure, a basic requirement of
admissibility 1s the exhaustion of domestic remedies.

In the present cases, threse of the applicants received
procedural decisions on the revocation of their citizenship of
Bosnia and Herzegovina and of the Federation of Bosnia and
Herzegovina, which were issued by the Ministry of Interior of the
Federation of Boania and Herzegovina on 16 and 20 November 2001,
respectively. These procedural decisions are final and
enforceable immediately upon their delivery, unless the
possibilities granted by the domestic law are used.

Article 19 of the lLaw on Administrative Disputes (0G FBiH
no. 2/98) stipulates as followsa: '

*As a rule, an actiocn shall not prev3n£ the enforcement of
the administrative act that the action is filed against,
unlegs otherwise established by law.

Oon the plaintiff’s request, the body competent for
enforcement of a contested administrative act shall
postpone the enforcement until the issuance of a valid
court decision if the enforcement would inflict damage to
the plaintiff that would be irreparable, and 1if the
postponement is neither contrary to the public interest nor
would inflict major irreparable harm to.the opposite party.
.. The competent body must issue a procedural decision ouw
any request at the latest three days after recelpt of the
request to postpone enforcement.” '

On 20 December 2001 the applicants filed an action with the
Supreme Court of the Federation of Bosnia and Herzegovina, thus
initiating an administrative dispute related to the procedural
decisions issued by the Ministry of Interior of the Federation of
Bosnia and Herzegovina. However, they did not request the




22165

CH/02/8679 et al. ot RLE S SRR

postponement of the enforcement, thus allowing the domestic
authorities to continue the proceedings. The defence’s statement
that a positive outcome could not be expected is unacceptable.
In this regard, the Chamber, in my opinion, has not provided
satisfactory reasoning to support its decision on the
admissibility of the applications. 8ince it has not been shown
by any means that this remedy is ineffective, the available
dowestic remedies have not been exhausted. Therefore, the
applications should have been declared inadmissible in their
entirety pursuant to Article VIII(2) (a) of the Agreement.

b) The respondent Parties have also accepted the United
Nations Security Council Resolution 1373 and joined the fight
againat all forms of terrorism, aiming to prevent the actions of
potential perpetrators or conspirators; thereby, they obliged
themselves to take appropriate steps. Certainly, that £ight
against terrorism does not imply human rights viclations. At the
same time, however, Bosnia and Herzegovina, being an infant State
in transition and under a special kind of protectorate, should
not be expected to meet such highly demanding standards which
would hardly even be complied with by some countries with highly
establisghed legal systems and the rule of law.
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Also, Ffor the aforementioned reasons, the applications
should have been declared inadmissible. As far as I am concerned,
the applications are absolutely inadmissible and it is not
necessary to address specific conclusions resulting from any
finding of a human rights violatiomn.

{gigned)
Mato Tadic

{signed) -
Miodrag Pajic
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-Unofficial Translation-

Bosnia and Herzegovina -

Federation of Bosnia and Herzegoving
Federal Prosecution Qffice

Of the Federation of Bosnia and Herzegovina
Sarajevo

Number: KT-115/01

Sardjevo, 8 November 2004

High Commission for Human Rights ~ UN
TO: Head of Office,

' Sarajevo
Kolodvorska Street 6

Pax: 033 660109

{Dear Madame)

In reply to your request mads on November 4, 2004, wo inforns you that the Fedetal

Progecution of the Federation of Bosmiz and Herzegovina, decided June 24, 2004 on the
ismissal of the investigations against Belkacem Bensayah, Saber Lahmar, Ait Idir Mustafa,

Boudella Hadz, Boumediene Lakhdar, Nechle Mohamed based on eriminal activity according
to 168 paragraph 1, in connection with article 20 paragraph 1 of the Federal criminal law.

On the same day, our prosecution office decided to cortinue the imvestigation on
Saber L.ahmar based on criminal activities article 353 paragraph 1 of the Federal ¢riminal
law.

I you need more detailed information please do not hesitate to contact us.

(Sincerely yours,)

Federal Chief Prosecutor
Zdravko Knezevic

22168
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Bosna i Hercegovina

FEDERACIJA BO§NE ITHERCEGOVINE
FEDERALNO TUZILASTVO
FEDERACIJIE ROSNE I HERCEGOVINE
SARAJEVO

BROJ: KT-115/01

Sarajevo, 08.11.2004.godine

VISOKI KOMESARITAT ZA LTIUDSKEA PRAVA UN
n# Sefs Ureda,

SARAJEVO

UL Kolodvorska br. 6

Jax: 033 660-109

Postovana,

Pavodom Vaseg dopisa od 04.11. 2004. godine, obavjestavate se da
jé Federaino tutilastvo Federacije Bosne i Hercegovine donijelo
24.06.2004. godine naredbu o obustavijanju istrage protiv Belkacem
Bensgyaha, Saber Lahmara, 4it Idir Mustafe, BRoudella Hadsa,
Boumediene Lakhdara i Nechle Mohameda zbog krivicnog diela iz dlana
168 stav 1 u vezi sa lanom 20 stav 1 KZ-a FBif,

Protiv Saber Lahmara ove tufilaitvo je donijelo istog dama
naredbu o nastavku pravodenja istrage zbog krivicnog diela iz élana 353
stav 1 KZ-a FBiH. _

U shicaju potrebe dostavijanfa detaljnijik informacija staji Vam se
na raspolaganyu. :

Uz srdaéan pozdray,

afaﬁfﬁl/éﬁg ST
8 ol UGG £ b i
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Office of the High Representative Dayton Peace Agreement

Dayton Peace Agreement

Thursday, December [4, 1995

The General Framework Agreement: Annex 6

ANNEX 6

Agreement on Human nghts

The Republic of Bosnia and Herzegovina, the Pederatl on of Bosnia and Herzegovina and the
Republika Srpska (the "Parties”) have agreed as follows:

Chapter One: Respect for Human Rights

Article I: Fundamental Rights and Freedoms

The Parties shall secure to all persons within their jurisdiction the highest level of internationally
recogmzcd human rights and fandamental freedoms, including the rights and freedoms provided
in the European Convention! for the Protection of Human Right% and Fundamental Freedoms and
its Protocols and the other international agreements listed in the Appendix to this Annex. These

include:

L
2.

o

10 90 N o

10.
12.

13.
14.

22171

The right to life. :
The right not to be subjected to torture or to inhuman or degrading treatment or
punishment.
The right not to be helwcl in slavery or servitude or to perform forced or compulsory labor.
The rights to liberty and security of person. -
The right to a fair hearing in civil and crimina) matters, and other rlghts relatmg to
criminal proceedings.

The right to private and f amlly llfe home, and correspondence.

Frcedom of thought, conscience 'and religion.

Freedom of e1pre551or|1

Freedom of peaceful asscmbly and freedom of association with others.

The right to marry and to fonnd 2 family, '

The right to property.

The right to education!

'The right to liberty of fnovcmenl; and residence.

The enjoyment of the zllghts and freedoms provided for in this Article or in the
international acrreemcms listed in the Annex to this Constitution secured without
discrimination on any g ground such as sex, race, color, language, religion, political or other
opinion, national of sohal origin, association with a national minority, property, birth or
other status.

Chapter I'wo: The Commxssmn on Human Rights
LEQIEIET
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Part A: General

Article IT: Establishment |of the Comnijssion

1. To assist in honoring their obligations undex this Agreement, the Parties hereb establish a
& g g Y

Comumission on Hun}an Rights (the "Commission”). The Commission shall consist of two
parts: the Office of the Ombudsman and the Human Rights Chamber.
2. The Office of the Onrabudsm:m and the Human Rights Chamber shall consider, as

subsequently dcscride: :
a. alleged or apparent violations of human rights as provided in the European
Convention for the Protection of Human Rights and Fundamental Freedoms and the

Protocols therei 0, or

b. alleged or apparent discrimination on any ground such as sex, race, color, language, _

. Vo s w . . . e T
- religion, political or other opinion, national or social origin, association with a

national minority, property, birth or other status arising in the enjoyment of any of
the rights and f;ecdoms provided for in the international agreements listed in the
Appendix to this Annex, where such violation is alleged or appears to have been
commmitted by the Parties, including by any official or organ of the Parties, Cantons,
Municipalities, or any individual acting under the authority of such official or
organ. .

3. The Parties recognize the right of afl persons to submit to the Commission and to other
human rights bodies applications concerning alleged violations of human rights, in
accordance with the p' ocedures 'of this Annex and such bodies. The Parties shall not
undertake any punitive action directed against persons who intend to subrmit, or have
submitted, such allegations.

Article III: Facilities, Staff and Expenses

1. The Commission shall have appropriate facilities and a professionally competent staff.
There shall be an Exetutive Officer, appointed jointly by the Ombudsman and the
President of the Chamber, who shall be responsible for all necessary administrative
arrangements with rf:s.lpccr to facilities and staff. The Executive Officer shall be subject to
the direction of the Ombudsman and the President of the Chamber insofar as concemns

~ their respective administrative and professional office staff. = _ g

2. The salanies and expex'ascs of the!Commission and its staff shall be determined jointly by

the Parties aud shall be borne by, Bosnia and Herzegovina. The salaries and expenses shall

be fully adequate to iny plement the Commission’s mandate.

The Commission shall have its headquarters in Sarajevo, including both the headquarters

Office of the Ombudsinan and the facilities for the Chamber. The Ombudsman shall have

atleast one additional office in the territory of the Federation and the Republika Srpska

and at other locations as it deerns appropriate. The Chamber may meet in other locations
where it determines that the needs of a particular case so require, and may meet at any
place it deems appropriate for the inspection of property, documents or other items.

4. The Ombudsman and all members of the Chamber shall not be held criminally or civilly
liable for any acts carried out within the scope of their duties, When the Ombudsman and
members of the Chamber are not:citizens of Bosnia and Herze govina, they and their

families shall be accorded the same privileges and immunities as axe enjoyed by
diplomatic agents and their families under the Vienna Convention on Diplomatic
Relations. ‘ :

5. With full regard for the need to maintain impartiality, the Commission may receive

UNCLASSIFIED
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assistance as it deem{s appropriate from any governmental, internatioral, or non-
governmental organization.

Part B: Human Rights Ombudsman
Article IV: Human Rights Ombudsman

1. The Parties hereby establish the Office of the Human Rights Ombudsman (the
"Ombudsman").

2. The Ombudsman shall be appointed for a non-renewable term of five years by the
Chairman- in-Office of the Organization for Security and Cooperanon in Europe (OSCE),
after consultation with the Parties. He or she shall be independently responsible for

choosing his or her own staff. Until the transfer described in Article XIV below, the

Ombudsman may nol be a citizen of Bosnia and Herzegovina or of any neighboring state. . . ..

The Ombudsman apdointed after that transfer shall be appointed by the Presidency of
Bosnia and Herzegovina.

3. Members of the Office of the Ombudsman must be of recognized high moral standing and -
have competence in the field of international human rights.

4. The Office of the Ombudsman shall be an independent agency. In carrying out its
mandate, no person or organ of the Parties may interfere with its functions.

Article V: Jurisdiction of the Ombudsman

1. Allegations of violations of human rights reccived by the Commission shall generally be
directed to the Office of the Ombudsman, except where an applicant specifies the
Chamber. .

2. The Ombudsman ray investigate, either on his or her own initiative or in respounse to an
allegation by any Party or person, non-govemmental organization, or group of individuals
claiming to be the victim of a violation by any Party or acti ng on behalf of alleged victims
who are deceased or missin g, alleged or apparent viclations of human rights within the

H

scope of paragraph 2 of Article [I. The Parties undertake not to hinder in any way the
effective exercise of this right. : '

3. The Ombudsman shall determine which allegations warrant investigation and in what
priority, giving particular priority to allegations of especially severe or systematic
violations and those founded on alleged discrimination on prohibited grounds.

4. The Ombudsman shall jssue findings and conclusions promptly after concluding an
investigation. A Party lidentified as violating human rights shall, within a specified period,.
explain in writing how it will comply with the conclusions.

5. Where an allegation is|received which is within the Junisdiction of the Human Rights
Chamber, the Ombudsman may refer the allegation to the Chamber at any stage.

6. The Ombudsman may|also present special repolts at any time to any competent
government organ or afficial, Those receiving such reports shall reply within a time limit
specified by the Ombudsman, including specific responses fo any conclusions offered by
the Ombudsman. '

7. The Ombudsman shallipublish a report, which, in the event that a person or entity does
ot comply with his oréher conclusions and recommendations, will be forwarded to the
High Representative described in Annex 10 to the General Framework Agreement while
such office exists, as well as referred for further action to the Presidency of the
appropriate Party. The Ombudsman may also initiate proceedings before the Human
Rights Chamber based|on such Report, The Ombudsman may also intervene in any

PAEADE A IR T
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proceedings before the Chamber.
Article VI: Powers

1. The Ombudsman shall have access to and may examine all official documents, including
classified ones, as well as judicial and administrative files, and can require any person,
including a government official, to cooperate by providing relevant information,
documents and files. The Ombudsman may attend administrative hearings and meetings
of other organs and may enter and inspect any place where persons deprived of their

- liberty are confined q'r Work.

2. The Ombudsman and staff are required to maintain the confidentiality of all confidential
information obtained! except where required by order of the Chamber, and shall treat all
documents and files in accordance with applicable rules.

Part C: Human Rights Chamber
Article VII: Human Rights Chamber

1. The Human Rights Chamber shall be composed of fourteen members.

2. Within 90 days after this Agreement enters into force, the Federation of Bosnia and
Herzegovina shall apﬁaoint four members and the Republika Srpska shall appoint two
members. The Committee of Ministers of the Council of Europe, pursuant to its resolution
(93)6, after consultation with the Parties, shall appoint the remaining members, who shall
not be citizens of Bosfnia and Herzegovina or any neighboring state, and shall designate
one such member as the President of the Chamber.

3. All members of the Chamber shall possess the qualifications required for appointment to
high judicial office or|be jurists of recognized competence. The members of the Chamber
shall be appointed for|a term of five years and may be reappointed.

4. Members appointed after the transfer described in Article XIV below shall be appointed

by the Presidency of Bosnia and Herzegovina,.
Article VIII: Jurisdiction of the Chamber

1. The Chamber shall receive by referral from the Ombudsman on behalf of an applicant; or

directly from any Party or person, non-governmental organization, or group of individuals - =~ - -+

claiming to be the victin of a violation by any Party or acting on behalf of alleged victims
who are deceased or n!uissing, for resolution or decision applications concerning afleged or
apparent violations of human rights within the scope of paragraph 2 of Article I1.

2. The Chamber shall decide which applications to accept and in what priority to address
them. In s0 doing, the Chamber shall take into account the following criteria: _

a. Whether effective remedies exist, and the applicant has demonstrated that they have
been exhausted and that the application has been filed with the Commission within
six months froml such date on which the fina] decision was taken.

b. The Chamber shall not address any application which is substantially the same as a
matter which has already been examined by the Chamber or has already been
submitted to 2nother procedure or international investigation or settlement.

c. The Chamber shill also dismiss any application which it considers incompatible
with this Agreement, manifestly {ll-founded, or an abuse of the right of petition.

d. The Chamber may reject or defer further consideration if the application concerns a
matter currently pending before any other international human rights body

| IREAN] A QT
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responsible for| the adjudication of applications or the decision of cases, or any other
Cornmission established by the Annexes to the General Framework Agreement.

e. In principle, th&L: Chamber shall endeavor to accept and to give particular priority to
allegations of qspecmlly severe ot systematic violations and those founded on
alleged discrimination on prohibited grounds.

£ Apphcauons hich entail requests for provisional measures shall be reviewed as a
matter of priority in order to determine (1) whether they should be accepted and, if
s0 (2) whether hlgh priority for the scheduling of proceedings on the provisional
measures request is warranted. -

3. The Chamber may decide at any point in its proceedings to suspend consideration of,
reject or strike out, an application on the ground that (a) the applicant does not intend to
pursue his application; (b) the matter has been resolved; or (¢) for any other reasorn
established by the Chamber, it is no longer justified to continue the examination of the
application; provided|that such result is consistent with the objective of respect for human
rights.

Article IX: Friendly Settlement

1. Atthe outset of a case or at any stage during the proceedings, the Chamber may atternpt to
facilitate a0 amicable resolution of the matter on the basis of respect for the rights and
freedoms referred 1o in this Agreement.

2. If the Chamber succeeds in effecting such a resolution it shall publish a Report and
forward it to the Hi crh| chresentaﬂvc described in Anpex 10 to the General Framework
Agreement while such office exists, the OSCE and the Secretary General of the Council
of Burope. Such a Report shall include a brief statement of the facts and the resolution
reached. The report O)T a resolution in a given case may, however, be confidential in whole
or in part where necessary for the protection of human rights or with the agreement of the
Chamber and the parties concerned.

Article X: Proceedings before thé Chamber

1. The Chamber shall dewvelop fair and effective procedures for the adjudication of
applications. Such procedures shall provide for appropriate written pleadings and, on the
decision of the Chamber a hearing for oral argument or the presentation of evidence. The
Charmbes shall have the power to order provisional measures, to appoint experts, and to

~ compel the producuor{ of witnesses and evidence. .

2. The Chamber shall nolrma.lly sit in panels of seven, composed of two members from the
Federation, one from the Republika Srpska, and four who are not citizens of Bosnia and
Herzegovina or any neighboring state. When an application is decided by a panel, the full
Chamber may decide, upon motion of a party to the case or the Ombudsman, to review
the decision; such review may include the taking of additional evidence where the
Chamber so decides. References in this Annex to the Chamber shall include, 2s
appropriate, the Panel,| except that the power to develop general rules, regulations and
procedures is vested in the Chamber as a whole.

3. Except in exceptional circumstances in accordance with rules, hearings of the Chamber
shall be held in public. '

4. Applicants may be represented in proceedings by attorneys or other representatives of
their choice, but shall 2lso be personally present unless excused by the Chamber on
account of hardship, 1nl1p0551b111ty, or other good cause.

5. The Parties undertake to provide all relevant information to, and to cooperate fully with,

22175 FM!?"“%- {:*%"HPD
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the Chamber.
Article XI: Decisions

1. Following the conclusion of the proceedings, the chamber shall promptly issve a decision,
which shall address:
a. whether the fa:,ts found indicate a breach by the Party concemed of its obligations
under this Au’rcement and if so
b. what steps shall be taken by the Party to remedy such breach, including orders to
cease and desist, monetary relief (including pecuniary and non-pecuniary injuries),
and provmonal measures.,
2. The Chamber shall rqa.ke its decision by a majority of members. Tn the event a decision by
the full Chamber results in a tie, the President of the Chamber shall cast the deciding vote.
3. Subject to review as f:rovzded in paragraph 2 of Article X, the decisions of the Chamber
shal] be final and bmdmg
Any member shall bel entitled to issue a separate opinion on any case.
The Chamber shall issue reasons for its decisions. Its decisions shall be published and
forwarded to the parties concerned, the High Representative described in Annex 10 to the
General Framework Agreement ‘while such office exists, the Secretary General of the
Council of Eurcpe and the OSCE.
6. The Parties shall implement fully decisions of the Chamber.

NVEN

Article XII: Rules and Regulations

The Chamber shall promulgate such rules and regulations, consistent with this Agreement,
as may be necessary to|carry out its functions, including provisions for preliminary
hearings, expedited decisions on provisional measures, decisions by panels of the Chamber,

and review of decisions made by any such panels.

Chapter Three: General Provisions
Article XTIT: Organizations Concerned with Human Rights

1. The Parties shall promote and encourage the activities of non-governmental and
international organizations for the protection and promotion of human rights.

2. The Parties join in mwtmg the United Nations Commission on Human Rights, the OSCE,
the United Nations ngh Commissicrer for Human Rights, and other miervovemmenta]
or regional human rights missions or organizations to monitor closely the human rights
situation in Bosnia and Herzegovina, mcludmg through the establishment of local offzces
and the assignment of obServers rapporteurs, or other relevant persons on a permanent or
mission-by- mission basis and to provide them with full and effective facilitation,
assistance and access.

3. The Parties shall allow full and effective access to non-governmental organizations for
purposes of investigating and monitoring human rights conditions in Bosnia and
Herzegovina and shall{refrain from hindering or impeding ther in the exercise of these
functions.

4, All competent authorities in Bosnia and Herzegovina shall cooperate with and provide
unrestricted access to the organizations established in this Agreement; any international
hurman rights ruomtonﬁc mechanisms established for Bosnia and Herzegovina; the
supervisory bodies established by any of the international agreements listed in the

22176 o ¥
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1ex; the Intemational Tribunal for the Former Yugoslavia; and any

other organization authorized by the U.N. Security Council with a mandate concerning

anitarian law.

greement enters into force, the responsibility for the continued

operation of the Commission shall wransfer from the Parties to the institutions of Bosnia and

‘PageTof8

continue to aperate as provided above.

¢ Parties otherwise agree. In the latter case, the Commission shall

Article X¥; Notice

The Parties shall give effective notice of the terms of this Agreement throughout Bosnia
and Herzegovina. '

Article XVI: Entry into Force

This Agreement shall enter into force upon signature.
For the Republic of Basnia and Herzegovina

For the Federation of Bosnia and Herzegovina

For the Republika Srpska

Appendix: Human Rights Agreements

1948 Convention on the Prevention and Punishment of the Crime of Genocide

‘ Geneva Protocols I-11

2. 1949 Geneva Convent

ions I-IV on the Protection of the Victims of War, and the 1977
thereto

3. 1950 Euvropean Convention for the Protection of Human Ri ghts and Fundamental
Freedoms, and the Pratocols thereto

1951 Convention relating to the Status of Refugees and the 1966 Protocol thereto

1957 Convention on the Nationality of Married Women

1961 Convention on the Reduction of Statelessness , =

1965 International Convention on the Elimination of All Forms of Racial Discrimination

1966 International Coyenant on Civil and Political Rights and the 1966 and 1989 Optional

; Protocols thereto

| 9. 1966 Covenant on Economic, Social and Cultural Rights

' 10. 1979 Convention on the Elimination of All Forms of Discrimination against Women
1i. 1584 Convention against Torture and Other Cruel, Tnhuman or Degrading Treatment or

Punishment

I
I
| 12. 1987 European Convention on the Prevention of Torture and Inhuman or Degrading
‘ Treatment or Punishmént

IR VN

13. 1989 Convention on @e Rights of the Child
14, 1990 Convention on
Their Families
15. 15992 European Charteri for Regional or Minority Languages

22177 | “‘ }%vwn‘l‘dw.ui
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16. 1994 Framework Convention for the Protection of National Minorities

Office of the High Representative

gsr;:;c;bls:}a Bluma 1, 71000 Sarajevo; Tel: +387 33 283 500, Fax: +387 33 www.ohr.int
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Unofficial translation of
Commission Report by
Bosnia-Herzegovina
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Bosnia and Herzegovina

BiH Parliament

House of Representatives

Commission on Human Rights, Refugees, Immigration and Asylum

Number: 01/5-059-1030/04
Sarajevo, 21 April 2004

In accordance with the Article 40 of the Rules of Procedures of the BiH Parliament
House of Representatives (Official Gazette BiH number 20/00) the Commission for
human rights, refugees, immigration and asylum on the session held on 21 April 2004
passed the following

Report

On 26 February 2004 the Commission for human rights, refugees, immigration and
asylum of the BiH Parliament House of Representatives (in further text the Commission)
received submission by Nada Dizdarevic from Sarajevo, street Emila Zole 10/5-22. In her
submission the applicant stated that her husband Hadz Boudella together with other
members of the so-called “Algerian group” is illegally detained in United States of
America (USA) in military base “Guantanamo”, Cuba due to omission of the authorities
of FBiH and BiH. She further states that her husband is citizen of BiH, without prior
criminal record and that the HR Chamber assessed in its decision from 2002 that both
him and others were illegally detained. The applicant stated in her submission that it’s the
last moment for the state organs to initiate proceedings for their return home since those
detainees live in very severe conditions.

On 8 April 2004 the commission held the 10™ session and adopted the conclusion to
establish the sub-commission to deal with the application of Nada Dizdarevic. The sub-
commission was tasked to review documentation submitted by Nada Dizdarevic;
Decision by the HR Chamber and to conduct other necessary activities in terms of
finalizing the report responding to the applicant submission which was finished on 20
April 2004.

On 21 April 2004 on its 11 session the Commission discussed the submission of the
applicant Nada Dizdarevic. At the same session the Sub-commission report was reviewed
and it was concluded that the sub-commission has reviewed documentation submitted by
the applicant on 26 February and 16 March 2004. The applicant has also orally presented
her submission on the session of the Commission from 8 April 2004, The Sub-
commission in its report has concluded that there is no need of inviting other participants
and taking statements from them since there were sufficient materials in memos and
attachments of the submission.
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It was concluded that the Sub-Commission dealt with issues of human rights violations
that are guaranteed by the ECHR (O.G. number 6/99) which BiH is the state party to (in
further text the Convention) and also the issue of the legality of the work of same
institutions in this case in order to systematically resolve eventual violations of human
rights and freedoms.

The Sub-commission has reviewed the following documents:

- Different correspondence between the applicant and institutions both in English
and native language

- Written statement of the applicant to the Commission on human rights IHRL,
draft, April

- Decision on admissibility and meritum of the HR Chamber of BiH numbers
CH/02/8679 CH/02/8689, CH/02/8690/ CH/02/8691 from 3 September 2002

From the above Sub Commission’s report, documents presented by the applicant and oral
statements of the applicant the following facts are establish:

- Applicant spouse Hadz Boudellaa was the citizen of BiH and other members of
the so-called “Algerian group” (Boumediene Lakhdar, Mohamed Nechle i Saber
Lahmar) were either citizens of BiH or were illegally residing at the territory of
BiH.

- In October 2001 members of the so-called “Algerian group” were taken into
custody on suspicion having planning terrorist acts against embassies of UK and
USA.

- In November 2001 the Federal Ministry of Interior issued decision revoking the
citizenship to Boudellaa, Lakhdar, and Nechle and the Ministry for Human Rights
and Refugees issued the decision terminating the permit for permanent residence
for Lahmar in BiH.

- On 17 January 2002 the investigate judge of the Supreme Court of FBiH issued
the decision terminating their pre-trail detention, but instead of being released

~ they were immediately taken into custody of the Federation Police, and the
following day were handed over to USA military forces which are deployed to
BiH as Stabilisation Force under NATO. After that they were transferred to
military prison in Guantanamo Buy, Cuba.

- On 17 January 2002 the HR Chamber issued orders for provisional measures
ordering the authorities of FBiH and BiH to take all necessary steps to prevent the
applicants of being taken out of territory of BiH by the use of force.

- On 17 January 2002 the investigate judge of the Supreme Court of FBiH issued
the decision terminating their pre-trail detention on the ground that there were no
further reasons or circumstances upon which the pre-trail detention could be
ordered. This decision referrers to Boudellaa, Lakhdar, and Nechleas the citizens
of BiH and Lahmar as a permanent resident of BiH.
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During the night between 17 and 18 January 2002 an unauthorized demonstration
of approximately 500 persons took place outside the Sarajevo prison during which
eight police officers were injured, one of them badly.

Forces of FBiH Ministry of Interior of and forces of Ministry of Interior of
Sarajevo Canton handed them over to US forces at 06:00 hrs on 18 January 2002.

After the discussions, review of the report of the Sub-commission and review of
submitted documentation the Commission has unanimously adopted the following

Conclusions

The Commssion is accepting the HR Chamber conclusions in which is concluded that
BiH and FBiH have violated

o

Right to liberty and security of Hadz Boudellaa, Boumediene Lakhdar,
Mohameda Nechle and Sabera Lahmar. This right is violated during 17 January
2002 until they were handed over to US forces and their forced expulsion from
territory of BiH,

Presumption of innocence (everyone charged with a criminal offense shell be
presumed innocent until proved guilty according to the law) provide by the
Article 6 paragraph 2.

Right not be subjected to substantial risk of imposition of death penalty,
guaranteed by the Article 1 of the Protocol 6 of the Convention.

Right not to be subjected to torture, inhuman and degrading treatment and
punishment guaranteed by the Article 6 of the Convention.

And other rights as mentioned in the HR Chamber decision,

~ The Commission accepts other conclusions as well as other measures mentioned in the
decision of the HR Chamber address to the Government of BiH and FBIH.

22182

The Commission is ordering BiH authorities (The Council of Ministers of BiH)
and FBIH authorities (Government of FBiH) to completely implement the
decision of the HR Chamber number CH/02/8697 and others from 3 September
2002,

The authorities of BiH and FBiH are requested to initiate immediately
proceedings with the authorities of USA related to the return of the applicants
spouse and others in this case detainees heid in the military base Guantanamo,
Cuba.

International Iegal documents on human rights protection, which are accepted by
the BiH, have to be part of all laws and other regulations pending on the content
and be strictly upheld by the BiH authorities.

The authorities of the BiH and FBiH have to report back on all activities
undertaken by the BiH and FBiH within the deadline of one month from recipient
of this conclusion to this Commission and subsequently to report on monthly
basis until the decision is fully implemented.




- This report will be also delivered to the House of Representatives of the BiH
Parliament for their information.

Chair of the Commission

Fimir Jahic
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Bosnia and Herzegovina
Parliamentary Assembly
Bosnia and Herzegovina
House of Representatives

Number: 01-50-1-15-36/04.
Sarajevo, 11 May 2004

Based on the Article 64 of the Book of Procedure of the House of Representatives
(Official Gazette BiH no. 20/00) the House of Representative of the Preliminary
Assembly of Bosnia and Herzegovina discussed the report by the Commission on Human
Rights, immigration, refugees and asylum to the submission by Nada Dizdarevic, on its
36 session on 11 May 2004 has adopted the following

Conclusion

. We are acknowledging the Report of the Commission on human rights,

immigration, refugees and asylum on the submission by Nada Dizdarevic.

. The House of Representatives fully supports activities undertaken by the

Commission as well as its positions and conclusions contained in the report.

. The House of Representatives will request from the responsible organs, which

were copied with the Commission report to respond to the House of
Representatives on what they have done in relation to the Commissions
conclusions.

. The Council of Ministers is requested to prepare and deliver information on the

implementation of the Decision of the Human Rights Chamber with the plan of
activities on its implementation.

. The Council of Ministers is requested to deliver information on deported citizens

of BiH in 2002 and 2003 from the perspective of human rights protection.

The Chair of the House of Representatives
Martin Raguz
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Statement by Bosnian

Minister of Justice, Slobodan
- Kovac (January 31, 2005)
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Regarding the status of the|so-called Algerian Eroup, or individuals who are in Guantanarno, and
who are either citizens of BiH or came to Guantanamo from BiH, and after comprehensive
analysis of this sitvation by, the Ministry of Justice, [ am issuing following

STATEMENT

The extradition procedure is regulated by the Law on Criminal Procedure of Bil{ (articles from
414 until 431). The Chapteri that regulates this proceeding is named the Proceeding for
extradition of suspects, in other words accused and convicted individuals. So, in other to launch
the extradition proceeding flmm other country into BiH, an individual against there is a
proceedings needs to be in status of suspect, or accused or convicted person, which means that
there is in BiH a erimimnal proceeding launched against that individual, or that that individual is

convicted by final and binding decision by court of BiH to prison i,

Since individuals Ait Idir Mustafa, Boudella Hadz, Boumediene Lakhdar, Nechle Mohamed,

- who are citizens of BiH havk not been convicted by the court in BiH, and since against them
there is no on-going criminalh proceeding, then the extradition of them can not be sought by
provisions of Law on Criminal Procedure of Bil, Ministry of Justice of Bi¥{ is interestad in
getting these individuals baq'k in BiH, by we think that this part of the work is the authority of
the Ministry of Security, within which is the Interpol office. This because whenever Ministry of
Justice deals with extradition procedures, after the permission from another state for extradition
of cerusin individual into BiH, all other work is taken by the Ministry of Security (the Interpol
office and the State Border §e.rvice).

So, in such instances, it s Interpol office that arranges place, time and the way of accepting
cectain individuals, while the members of the State Border Serviee age engaged in physical
acceptance of those individuls. Because of that reason, 1 suggest that Ministry of Security leads
further activities about mkmg' over these individuals, and in a concrete conduet to appoint contact
person from Interpol Office Sarajevo, while the Ministry of Justice wonld propose extradition of
individuals from this group for whem there are legal precondition for launching such an
inidative. Ministry of Justicc[wi].l. in addition, provide all other legal assistance with a goal of
remming the whole group, and everything within its competence.

Atticle 428 of the Law on Criminal Procedure of Bil precisely states: “If there is 2 criminal
proceeding against an individual that resides in foreign country or if that individual is convicted
by the domestic court, the Minister of responsible Ministry can issue a request for
extradition.” In a concrete case the Minister of responsible Ministry is Minister of Justice of
BiH. S

It is not an accident that this al.n.icle emphasizes that “Minister can issue a request...”, and that it
1s not stated that he must do it. The essence of this provision is in that fact that responsible organ
that leads criminal proceediug' (the Prosecution or the Court) has to show an interest in
continuation of this proceeding, and with that goal gives an initiative 10 the Minister of Jastice 10,
issue a request for extradition |of individuals against whem there is proceeding. I do not have
such an injtiative in relation to suspects Saber Lahmar and Belkacem Bensayah, but T will,
though I am not obliged 1o do|so, ask for such an initiative from responsible Prosecution, and in

LISIDOCS 4584753w1
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accordance with that will issue a request for their extradition, if the legal preconditions for that
will be met.

The request is being delivered by diplomatic way and with it need to be attached documents and
data from article 416 of this law {Cerrificate on Cirizenship, Charges, Sentence or Decision on
Detention, an extract from the text of Criminal Code whose provisions are going to be applied).

In any case, the Ministry of Justice will within its competence give the full contribution for
resolution of this problem. ‘I emphasize that I will personally do my best to issue the request for
extradition of individuals for whom there are legal preconditions met to apply extradition
procedure. At the same time the Minisiry of Security should take a lead role in activities of

bringing back the rest of the group, and I will suggest this solution to the Conncil of Ministers of
BiH.

Sarajevo, 31 Janvary 2005
Minister

- Slobodan Kovac (signature)

USIDOCS 4984753v)
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V nesu b CTALyCoM 3. BAXMPCKE TPYne, OARGCHO AMIR x0ja Ce lasase y
I'paranamy, xaja ¢y Apxanparur ByuX yan Cy ms BuX aocojesn y Irarasamo, a naxou

cBECTpane amHaAuse Oue|MIyaunHje 04 CTpaHe Munucrapersa npasac buX, Aajem

camjesche

CAOUIOTEIE

.Nocrynax excTpagmunie jo peryaicar SaKOHOM O KpuBMHHOM DOCTYNKy HuX

(oapeabe oA 9a. 414. Ao 431). Camo 110raaRae xoje ypebyje ovaj rocrynax Hocu

uasus Tlocrynar sa mspyreine (eKCTpatmgy) OCyMmBIICRMX, OANGAIIO ONTYXEeHX
u ocyhermx suna. Aar{}!e,_ Aa Dy oo moKpeuyo HOCTY[aK excrpaauiimje s Apyre
3emMame y BuX, :alme DpotHn xOf2 te nOAM [OCHYIaK MOpa MMaTH CHOJCIBO
OCYMINNONOY, OALOCHO [OUTYXCHOT wan ocyHesor auua, nITe smawy aa oe y BuX
NpPOYMB NCTOL BOAY KPMAMILIT TIOCTYIIAK MM & TO AMILe PARHOCHANMNOM TIPeCyAOM

cyAa y Bux ocyheno na xasiy saTsopa.

Kaxo sana AVIT) MAWUP MYCTA®A, BOYARAAA XAlL BOYMEAVIEHE
AAKXAAY, HELTXAE MOXAMLIY), xoju ¢y apxanmany BuX nucy 1ipanhocuaiHo
ocylewa y BuX, svrn 0@ 1POTIB MCTHX BOAY KPHMARMIT 1IOCTYITAK, TO €& M3pYVeIne
UCTHX He MOXKE '1pa>g<xm|iz 110 oapeaBama 3KTT-a BuX. Myimcraperno nipasae 5uX je
MHAYE SAUHICPECOBAI0 32 ppahame omax apna y BuX, aau UMfENMMO AG je 32 OB3)
AMO 110Ca2 Hagaexno Mummerapermo Geabjeasoern LuX y wijem caciany je m
Unreprioa. 01;53 s pa]lmora, jep xapa Munmcrapcrso upamae BuX mocryna y
e:-ccrpap.mmjana, HakoH 0400perLa ApYre ApaKane 3a eXCTp2AMUH]y OApehenor amuna
y BuX, cie aaae paaiLe npedysuma Mutcrapeiso Gesbieanocs X (VIHTTR o

¥ APXaLsa rpairlia cayxGa BuX).

- Aaxae y Takoum| cayuajenmma VIHTEPITOA aorosapa wmjeero, Rpujemc i
yawaz upey3sMatea aniia, A0x npunaxaiu Al'C-a spre Gpusnuko HPEYINMAIDC
o1 AMua. Vs ror pasaora npedlaxeM aa Munucraporio Beabjeauctie soAM AB AR
AKLMBIOCTI OKO APCYSUMarta OPUX AKLA, 3 Y KOIKPETHOj Peaausaipin A2 OApeau
xorragr 0By U3 caciasa VHTUPTIOA-a Capajenn, Aok he ce Mummcroperso
upanae LuX 3aa0x01mi 32 EROIPAAMLK]Y AMTA M3 OBC TPYNC 33 KUjn nocroje
AAKOHCKE JIPETTIOCTAVKE, [MIMCcTaperso mpanae e JIpyXuis u Ciy APYry norpebny
upamgy Neomoh y 1pMay ppehama xoMuaACTRC Tpyfle, a gue y OKBMPY cnoje
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YQaanom 428, 3KT-a ByrX Ape3MpaNo je: «Axo oo HIpOTHR AuMa koje co
HaAasy y Ccrpano] apxkams soan y GuX xpusuaim NOCTY K 1A KO j@ Aulie Koje co
axam y Tpaue) apxanu  aoMahv  cya xasamo, MEBUCTAD  1134a83Q105
MMIDacTapcTea BuX mozxe ROAHMjeTH MOADY 3a M3AARAIBE, o
¥ KOHKPCTIIOM CAYYaly (MMHVCTAD HAAJEXKHOI MUIMCTAPCIVa I:‘mx je Mumucrap
nparse buX. -
Opyu 9aaK0M ce e Hariawara CAY93J1I0 A2 «MMIBACTAP HAAARKHOT MMIMCTAPCTHa
MOXKe no,um;em - MOABY....cn, A Inge pegeno Aa mopa. Cyurmmia vse ospeabe
cacrojis ce y TOMC A2 HaAACXKHY ornan KOJ¥ BOAY KPHIMIHM FIOCTYNax (rymcuaam o
NAU CYA) MOPa A ' loKaite WHTEPRC 38 HACIABKOM TOT 1IOCTYDKA, 513 y TOM Dpatigy
Aaje MBMIaTLY MIMIIMCYPY TPARAG A3 LOARECE MOAGY 32 HIPYWEInt AMKRA IPOTHUR
kora ce hoar mocTynak| y DuX.  Ja raxey mesingatumy somam y oAHOCY D
ocyMamvenue CABRP AAXMATA U GEAKALIEM BEIICAJAXA, aan iy je waxo
umcaM vbanesan ‘«11])‘1th 04 MAZACKHOr TyWMAIUMTEA M cavjeaoM 3ma hy
HOXIMeTH Mmﬁy 3a [hMXOBO HIpy eI, ymmm 3a 10.6yay MerTyIbenH 3axouc:m

YCAOBY. ;
Moaba ce uo.qnom AMILAOMATCIMM 1XYTOM M Y3 11y CC IPHA2XY MCTPape 1 r0Aany

nz wa 416, avor saxona I(ya;epe:n-e O APMKARABWCIBY, OTFTYXUULR, NPCCyAd MAK
QAAYKE O TIPUTHODY, UIBOA 13 TEKCTA KPYBIYHOL 32KOMA xoju ce uma uam he oo

- MUpUMjeRdTH). -
Y cpoxom  cayuajy’ Mmmcrapcrso npasge BuX he y oxempy cuoje

FIA AACHKIBOCIN Aa'm Y11 AONPMHOC pazpjerneisy oBor ripofaems, ¢ Tumv m1o hy e
haoskuTH 32 ynyhusame M0461 33 ckeTpasminly Amita 3a

AOK 651 Munucraperno 6eabjenocty huX 61Ma0 rasnun
rpahamse ocrasux aymo, Te Ny opakuo  pjewmemc

ja, KO _Mmmcrap VIO Y
Koje 33 10 nocroje yeaomm
HOCMAAL] OKTUIHOCIS 33
npeasoxac 1 Casjery munrerapa ByX. _

Capajebo, 31.01.2005. roamvie
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CLASSIFIED SUMMARY OF BASIS FOR TRIBUNAL

UNCLASSIFIED SUMMARY OF BASIS FUR 2oL as
DECISION

(Enclosure (1) to Combatant Status Review Tribunal Decision Report)

TRIBUNAL PANEL: #7
ISN #: 10004

1. Introduction

As the Combatant Status Review Tribunal (CSRT) Decision Report indicates, the
Tribunal has determined that this detainee is properly classified as an enemy combatant
and was part of or supporting Al Qaida forces. In reaching its conclusions, the Tribunal
considered both classified and unclassified information. The following is an account of
the unclassified evidence considered by the Tribunal and other pertinent information.
Clessified evidence considered by the Tribunal is discussed in Enclosure (2) to the CSRT

Decision Report.
2. Synopsis of Proceedings

The Tribunal hearing commenced on 6 October 2004. The Recorder presented Exhibits -
R-1 through R-3 during the unclassified portion of this Tribunal session. Exhibit R-1, the
Unclassified Summary of Evidence, states that the detainee: is associated with Al Qaida;
is Algerian, but acquired Bosnian citizenship in the Bospian military in 1995; is

associated with the Armed Islamic Group (GIA), a recognized extremist organization

with ties to Al Qaida; associated with a known Al Qaida operative while Living in Bosnis; .
planned to travel to Afghanistan once his Al Qaida contact arrived there and had made

the necessary arrangements; and was arrested by Bosnpian authorities on 18 October 2001
because of his involvement with a plan to sttack the U.S. Embassy located in Sarajevo.
The Recorder presented no other unclassified evidence and called no witnesses.

The detainee initially elected to participate in the Tribunal process, but then changed his
imind and affirmatively declined to participate. His election is indicated on the Detainee
Election Form, which was admitted into evidence as-Exhibit D-a. Because he elected not
to participate, his request for two witnesses was not pursued and the Tribunal proceeding
was held in the detainee’s absence. In addition to Exhibit D-a, the Personal
Representative introduced Exhibit D-b into evidence during the unclassified session.
Exhibit D-b is a letter from the U.S. Ambassador to Bosnia and Herzegovina (BH) to the

" detainee’s family explaining that the detainee had been taken into U.S. custody. The

Personal Representative called no witnesses on behalf of the detainee.

During the classified session of the Tribunal on 6 October, the Recorder presented
Exhibits R4 through R-26 without comment, The Personal Representative introduced no
additional classified evidence, but did comment on the classified evidence introduced by
the Recorder. After the Tribunal read the classified exhibits and reconvened, the

UNCLASSIFIED/RQLS™ - 1SN #10004
: Enclosure (1)
Page 1 of §
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Tribunal President asked the Recorder to produce additional evidence. Accordingly, the
Tribunal recessed to give the Recorder the opportunity to retrieve the requested
information.

On 11 October 2004, the Tribunal reconvened to aliow the Recorder to present the
evidence requested by the Tribunal. Because one of the documents the Recorder sought
to introduce was unclassified (Exhibit R-38), the Perscnal Representative met with the
detainee prior to the 11 October 2004 session to go over the document, After seeing

. Exhibit R-38, which is an affidavit from the detainee’s wife, the detainec asked to

participate in the proceeding, The Tribunal President granted the request, and the 11
October 2004 Tribunal session began as an open Tribunal session, with the detainee
providing his sworn testimony after the Recorder introduced Exhibit R-38 into evidence.
During his testimony, the detaines denied the allegations on the Unclassified Summary of
Evidence and provided a detailed account of the events surrounding his arrest by the BH
government. The Personal Representative also admitted Exhibit D-¢, which was a
revised Detainee Election Form indicating the detainee’s desire to participate in the
hearing. The Tribunal President also explained that given the detainee had previously
declined to participate, the Tribunal would not revive the witness requests the detainee
had made before his declination, which the detainee understood. The detainee’s -
testimony is summarized in Enclosure (3) to the CSRT Decision Report.

‘During the classified session of the Tribunal on 11 October, the Recorder presented”

Exhibits R-27 through R-37, aH of which are classified, for the Tribunal's consideration.
The Recorder did not comment on the additional evidence; however, the Personal
Representative did. The Tribunal then closed for deliberations,

Before the Tribunal had completed the Tribunal Decision Report, the Recorder informed
the Tribunal that additional classified information had been found which was relevant to
the determination of the detainee’s status. Accordingly, the Tribunal reconvened on 20
October 2004 to consider the additional classified evidence. Because the Personal
Representative had transferred to the headquarters office for the Office for the
Administrative Review of the Detention of Enemy Combatants (OARDEC) in
Washington, D.C., the additional classified session was convened via a secure
teleconference. At the session, the Recorder introduced additional classified Exhibits R~
39 through R-44, copies of which had previously been provided to the detainee’s
Personal Representative in Washington, D.C. Neither the Recorder nor the Personal
Representative commented on the additional classified exhibits, and the Tribunal closed
for deliberations. After carefully considering all of the testimony and evidence provided
to the Tribunal, the Tribunal concluded that the detainee is properly classified as an
enemy combatant and was part of or supporting Al Qaida forces. _

UNCLASSIFIED//FO%G ISN #10004
Enclosure (1) .
Page 2 of 5
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3. Evidence Considered by the Tribunal -
The Tribunal considered the following evidence in reaching its conclusions:
g. Extibits: R-1 through R-44, and D-2 through D-c.
p. Testimony of the following persons: None.
c. Swormn statement of the detamee:
See Enclosure (3) to the CSRT Decision Report.
4. Rulings by the Tribunal on Detainee Requests for Evidence or Witnesses

As noted above in paragraph 2, the detainee intially requested two witnesses, but then

. changed his mind and decided not to participate in the Tribunal process. Accordingly, his

witness requests were not pursued. After the 6 October 2004 session of the Tribunal had
concluded, the detainee asked to be permitted to testify at a subsequent open session of
the Tribunal to be held on 11 October 2004, The Tribunal President granted the request,
but noted it would be unreasonable at that point in time to reconsider the witaess
requests, which the detainee understood.

During the detainee’s testimony on 11 October 2004, he mentioned that when he was
turned over into U.S. custody, he and the others arrested with him had a number of
documents with them, inchuding their passports and some papers from the Bosnian court
that bad earlier heard their cases. The Personal Representative tried to obtain the
documents, but could only find the detainee’s Algerian and Bosnian passports. The
Personal Representative did not search further for the documents once the detainee
indicated that he would not participate in the Tribunal process. When specifically
questioned about the documents during his testimony on 11 October 2004, the detainee
indicated they were not necessary to prove his case.

5, Discussion of Unclassified Evidence

The Tribunal considered the following unclassified evidence in making its
determinations: '

a. The Recorder offered Exhibits R-} through R-3 and R-38 into evidence during
the unclassified sessions of the proceeding. Exhibit R-1 is the Unclassified Summary of
Evidence. While this summary is helpful in that it provides & broad outline of what the
Tribunal can expect to see, it is not persuasive in that it provides conclusory statements
without supporting unclassified evidence. Exhibit R-2 provided no usable evidence.
Accordingly, the Tribanal had to look to other evidence for support of the Unclassified
Summary of Evidence.

UNCLASSIFIED/ApetT" ISN #10004
Enciosure (1)
- Page3 of5
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b. Exhibit R-3 is an excerpt concerning the GIA from the Temrorist Organization
Reference Guide, Exhibit R-38 is an affidavit from the detainee’s wife filed with the
U.S. District Court for the District of Columbia in conjunction with the detainee’s Habeas
Corpus petition. The Tribunal considered both of these exhibits in reaching its
conclusions.

¢. The Tribunal alsc considered the detainee’s sworn testimony given during an
open session of the Tribunal on 11 October 2004. In sum, the detainee denied the
allegations on the Unclassified Summary of Evidence. Specifically, he denjed: serving in
the Bosnian military; any association with the GIA; being associated with a known Al
Qaida operative; having planned to travel to Afghanistan; and any involvement with a
plen to attack the U.S. Embassy in Sarajevo. He then answered questions posed by the
Personal Representative and Tribunal members. He was, however, unwilling to answer
several questions pertaining to two fellow detainees, asserting he was concerned that the
information was being sought for interrogation purposes. He was otherwise cooperative.
A summarized transcript of the detainee’s sworn testimony is attached as CSRT Decision
Report Enclosure (3).

Before reaching its décision, the Tribunal also considered the classified evidence offered
by the Recorder (Exhibits R4 through R-37 and R-39 through R-44). A discussion of the
classified evidence is found in Enclosure (2) to the Combatant Status Review Tribunal
Decision Report, After considering all of the evidence, including the detainee’s sivorn
testimony, the Tribunal determined that this detainee is properly classified as an enemy
combatant and was part of or supporting Al Qaida forces.

6. Consultations with the CSRT Legal Advisor

The Tribunal consulted the CSRT Assistant Legal Advisor regarding allegations of
mistreatment made by the detaines during his testimony on 11 October 2004 (see
Enclosure (3) to the CSRT Decision Report). As per instructions, the OARDEC Liaison
to the Criminal Investigation Task Force and JTTF-GTMO was notified of the matters on
15 October 2004, '

The Tribunal also consulted with the CSRT Assistant Legal Advisor to arrange legally
sufficient procedures for conducting the 20 October 2004 classified Tribunal session via 2
secure conference call. The classified session involved the Tribunal, Recorder and
Reporter in Guantanamo Bay, Cuba, and the Personal Representative in'Washington,
D.C. . '

UNCLASSIFIED/B@#o™ ISN #10004
Enclesure (1)
Page 4 of 5
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7. éonclusions of the Tribanal -

Upon careful review of all the evidence presented in this raatter, the Tribunal makes the
following determinations:

a. The detainee was mentally and physically capable of participating in the
proceeding. Na medical or mental health evaluation was deeined necessary.

: b. The detainee understood the Tribunal proceedings and acuvely participated in
i the hcanng on 11 Qctober 2004. '

¢. The detainee is properly classified Bs | an enenuy combetent and was part of or
supporting Al Qaida forces.

3. Dissenting Tribunal Members report

None. The Tribunal reached 2 mnanimous decision.

Respectfully submitted, - o

Tribunal President

UNCLASSIFIED/ G000 1SN #1004
‘ Enclosure (1)
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Combatant Status Rev:'e\;tr Board
TO: Personal Representative
FROM: OIC, CSRT (21 September 2004)
Subject: Summary of Evidence for Combatant Status Review Tribunal — AIT IDR, Mustafa. |

1. Under the provisions of the Secretary of the Navy Memorandum, dated 29 July 2004,
Implementation of Combatant Status Review Tribunal Procedures Jfor Enemy Combatants
Detained at Guantanamo Bay Naval Base Cuba, a Tribunal has been appointed to review the
detainee’s designation as an enemy combatant.

2. Anenemy combatant has been defined as “an individusl who was part of or supporting the
Taliban or al Qaida forces, or associated forces that are-en gaged in hostilities against the United
States or its coalition partners. This includes any person who committed a belligerent act or has
directly supported hostilities in aid of enemy armed forces.” :

3. The United States Government has previously determined that the detainee is an enemy

- combatant. This determination is based on information possessed by the United States that
indicates that the detainee is associated with al Qaida, and participated in military operations
against the United States or its coalition partners.

a. The detainee is associated with al Qaida:

- 1. The detainee is Algerian, but acquired Bosnian citizenship by serving in the Bosnian
military in 1995.

2. The detainee is associated with the Armed Islamic Group (GIA).'
‘3. GIA is arecognized extremist organization with ties to al Qaida.
4. While living in Bosnia, the detainee associated with a known al Qaida operative.

5. At the time of his capture, the detainee had planned to travel to Afghanistan once his
al Qaida contact arrived there and had made the necessary arrangements,

b. The detainee participated in military operations against the United States or its coalition
partners.

I. The detainee was arrested by Bosnian authorities on 18 QOctober 2001.

2. The detainee was amrested because of his involvement with a plan to attack the U.S.
embassy located in Sarajevo. '

o laF e
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4. The detainee has the opportunity to contest his designation as an enemy combatant. The
Tribunal will endeavor to arrange for the presence of any reasonably available witnesses or
evidence that the detainee desires to call or introduce to prove that he is not an enemy combatant.
The Tribunal President will determine the reasonable availability of evidence or witnesses.

UNCLASSIFIED P 2 s
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Memorandum

b

To : Department of Defense Date 09/25/2004
Office of Administrative Review
for Detained Enemy- Combztants
Col. SNEENEEENQY 01C. CSRT

From FBI GIMO
‘ ‘Counterte
Asst. Gen.

Subject REQUEST FOR REDACTION OF
NATIONAL SECURITY INFORMATION
USSAG-10004DP . '

Pursuant to the Secretary of the Navy Order of 29 July
2004, Implementation of Combatant Review Tribunal Procedures for
Enemy Combatants Detained at Guantanamc Bay Naval.Base, Cuba,
Section D, paragraph 2, t?e FBI regquests redaction of the

a2 nakes . e on

A il S e + (1Rl K ={w e K 3.5 =
bagis that said information relates to the national security of
the United States?. Inappropriate dissemination of said
information could damage the national security of the United
States and compromige ongoing FBI investigations.

: CERTI.FICATION THAT REDACTED INFORMATION DOES NOT SUPPORT 2
DETERMINATION THAT THE DETAINEE IS NOT AN ENEMY COMBATANT

The FBI certifies the aforementioned redaction contains
oo information.that would support-a-desernination-that-the
detainee is not an enemy combatant. -

' The following documents relative to ISN 10004 have been
————Tredacted -by-the FBI-and-providedtote OARDECT

_FD-302 dated 08/17/2002
FD-302 dated 0B/26/2002
FD-302 dated 05/01/2003

'Redsctions are blackened out on the OARDEC provided FBI
‘document. :

See Executive Order 12558

5 (o L
WNCLASSIFIED o
Exhibit £-2-

22204




L

Memorandﬁm from*
Re: REQUEST FOR REDACTION, 05/25/2004

If you need additicnal assistance, please contact Asst,

Gen. Counsel N -
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4.  Armed 1slamic':l Group (GIA)

Description

An Islamic extremist group, the GIA aims to overthrow the secular Algerian regime and
repiace it with an Islamic state, The GIA began its viclent activity in 1982 after Algiers
voided the victory of the Islamic Salvation Front -the largest Islamic opposition party -in
the first round of legislative elections in December 1981. _

Activities

Frequent attacks against civiiians and government waorkers. Since 1992, the GIA has
conducted a terrorist campaign of civilian massacres, sometimes wiping out entire
viltages in its area of operation, although the group's dwindling numbers have caused a -
decrease in the number of attacks. Since announcing its campaign against foreigners
living in Algeria in 1993, the GIA has killed more than 100 expatriate men and women -
mostly Europeans -in the country. The group uses assassinations and bombings,
including car bombs, and it is known te favor kidnapping victims and slitting their

throats. The GIA hijacked an Air France flight to A[giers in December 1994, In 2002, a
French court sentenced two GIA members to Ilfe in prison for conducting a series of
bomblngs in France in 1995.

Strength

Precise numbers unknown, probably fewer than 100.
Location/Area of Operation

Algeria.

External Aid

None known.

5. ‘Asbat al-Ansar -
Description

‘Asbat al-Ansar - the League of the Fellowers - s a Lebanon-based, Sunni exiremist
group, composed primarily of Palestinians and associated with Usama Bin Ladin, The
group follows an extremist interpretation of Islam that justifies viclence against civilian
targets to achieve political ends. Some of those goals include overthrowing the
Lebanese Government and thwarting perceived anti-Islamic and pro-Western influences

in the country.

f-‘.j Z @‘sz
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N THE UNITED STATES DiSTRICT COURT
- FOR THE DISTRICT OF COLUMBIA

LAKHDAR BOUMEDIENE, etal.
Peﬁﬁbne%g ‘ ' ' ' 7 ‘
" VS oL L ,' " 04-1166 (RIL) ':

GEORGE WALKER BUSH, President
of the United States of Americs;
DONALD RUMSFELD, Segretary of
_Defense; GENERAL JAY HOOD, .
Commander, Joint Task-Force; | -
COLONEL, NELSON J. CANNON,
Commander, Camp Delts; in their: -
indiyidual and official capacities,

[ _..Respondems.. Co ‘ e . PRGN [N .. AN ..._....-..‘....:. - e

m@[‘rg?s@;ﬂébwg-m DR -

v

1, SABIHA DELIC - AIT IDIR, of Branislava Nusica 112,

_ f Sargjevo, Bosnia a.nd Herzegovina,
being duly swom, depose and state as follows. ) . L .

»

1. 1wesborn on September 26, 1970, in Kakary, Bosuia and Herzegovina (‘BLT). lama .
Bostian citjzen. I married Ait [dir Mustafs ina religious cersmony held in Zenica m
Junie 1996; the civil ceremony. was held and registered in Vogosca Municipality in
September 1996. “We have three children:. Muhamed, born in 1997; Hemza, bora in
2000; and Abduleh, born i 2002. Allof our children are Bosnign citizens. )

'3 My hushend SEITEREERER Wes bora on July 9, 1970, in Sidi Mhuned, Algeria, as an.
'+ Adgorian citizen; his parcats are Hashemi and Sadij Tasadi. My husband lived with his
pézents, six brothers end two sisters up until 1993, He has completed two years of post - -
_secondary education, and training in the ficld of information technologyzm'

3. I'am one of six chifdren, As my family is religious, my brothers and sisters and 1
attended the Sarajeva Medresa, a well-known and Righly regarded school with 2 long
history and tradition. [-graduated from the Mcdresa in 1989, and began work in April
1990, as » teacher in a religious community, based in Caplfina and serving Stolac,
Ijubuski, Pocitelj and surrounding viflages. Because of the outbreak of the civil war, I
was forced to leave Bil for Split, Croatia, 1 worked as a teacher with Bosnian refugees
who were living in refugee camps in Split and in the surrounding ares. Inearly 1994, 1
was transferred to work in Zagreb, as there was & greater need for teachers there: In May

1994, 1 retumed to my-faniily home in Kakanj. | worked for the humanitarian aid

BOSTON 1966867+
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- Grganization Kater in Zenica, from December 1994 until May 1996. Since then, I have
graduated from Islamic Pedagogical Academy, and am putsuing further education.
My, husband came to Croatia in 1993 when hisﬁfﬁ‘_’f_ﬁ@ec‘tdﬁ was relocated from
Algeria. For business purposes, he regularly traveled to Biflin 1994. By November -
1994, he was permanently residing in BiH and working for the humanitarian aid agency,
Tgasa. He appiied for and received Bili citizenship in February 1995. In 1995, he
applied and was hired for the position of general-secretary for the-humanitarian aid
organization Katat based in Zenica.: In his spare time, he taught karate at the Zenica
Karate Club, In March 1996, he was transferred to worl in the Tuzla office of Katar,
which closed in December 1996. Following the closure of the Katar Twzla office, he
mioved fo Sarajevo.. In March 1997, he was employed by the humanitarian aid

organization Taibah, as the IT system administrator, wherethe worked up until the time of

his arrest. He had many ‘riterests and activitics, such as thé karate club Bosna, where he
- wes a member, sdd later & 'coach. On weekends he voluntecred at the Red Crescent
society, where he worked with orphaned children. He is a.rgsponsible, devoted father
and family man. After the birth of his first son, he ictively supported niy Turther
.education by taking responsibility for the care of our son while I was at school.

On October 18, 2b02, at 1-.05 a.m. several BiH police ofﬁoers,acco;npanied by

- umidentified forsigners speaking English came to our Zpartnient with & search warrant -
* They told us they were looking for weapons. They. also demanded {6 see my husband’s

identification papets, and seized both his Algecian and BiH passports. At3:15 am., he
was taken into BiH police custody. All of this took place in front of me and our chiidren

" On 19 October at 00.30 a.t. our lawyer infornied me that the police had arrésted my

husband in connection with suspected terrorist activity. On Tanuary 17, 2002, the
Bosnian Supreme Court ordered his immediate release on the ground that there were no *
s MBI . tion could be ordered. Disregarding this decision, the
3 my husband to United States custody at 6:00 a.m. on

Féderstion Police ra

January 18,2002. - -

[

. Thé_expulsion 6f Ait 1dix Mustafa, 8 citizen‘ of BiH, was tmade possible by the fact that '

his Bosnian cifizenship was revoked shortly after his arrest. The revocation wes based

only on the charges allcged against him; the criminal charges were treated as evidence of

guilt. He appealed the Tevacation, but was handed over to the Uhited States forces before
11 Supreme Court reviewed the revocation proceeding; on December 19, 2002, the

" Stipreme Court ennulled the decision to revoke my husband’s citizenship, and held that '
my husband neVer fost his citizenship.. Accordingly, at the time of his expulsion, he was

2 gitizen of BiH.

" Afier his wiongful expulsior, | Ic’gg_ed\anﬁgpwmﬂ behalf with the
_Human Rights Chamber for Bitl *Cham - According to the April 4,2003 decision
of the Chamber, the respondent parties, BiH and the Federation of Bosnis and

Herzegovina, violated my husband’s rights not'to be arbitraily expelled. o be presurned
“nnocent urfil proven guilty, and not to be subjected to the death penalty. The Chimber

- “also ordered the respondent parties to take all necessary action 1o protect my husband’s

e | . —
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. nghts while in United States custody and to compensate my husbaad for non-pecumary

damages

' On December 31; 2002 the Umied States Embassy in Sa:aj svo senf me 2 fetter, tel!mg

me that my husband had been transported to Guantanamd Bay by ‘United States forces on

- Janoary 19, 2002 as an “enemy combatant.? The Embassy informed 1ite that he would be

detgined for aif indefinite penod of tinie, although no charges had been brought against
him. My husband is'also prevented for an unlimited time from being visited by family
miembers. [ 4m deeply concerned that the indefinite term of his custody and isolation
from his fmuly may sause him severe psychological and/or physical damage. In fact, in
one letter he sent to me, he told me be was on a hunger strilce. As time passed, his letters
became more and more pesstmistie: -

I am. in irregular conm:t with my husband with the assistance of the Intemational
Commities of the Red Cross, In the lest few months I did not receive any sews from my
husband. Only- receatly I reteived letters and postcards from him, all dated September
and October 2003 They were heavily censored, perhaps more so than the carlier ones.

; F.Nm though I do not know if and how many of my letters my husband receives, I write
’ tq him often, and include in my letters the letters our son writes to him and plctu.res of our

) cluldren. . . ;

Smce my. husband was t.aioen into custody, I have worked vcxyhard on his behalf. My

' actmtxes for my husbiand’s release include regular contaots with BIH government gnd

mtemnhonal orgamzanons, especially human rights orgamzhnuus

My financial snuauon has been very difficult since my husbahd WAE mken to - :
Goaotanamo. He used to pravide financial support for- my children and me, Despite my
eﬁ‘orts to find wotk, Iam unsmployed. I five with my sister, and receive support from

. my family end friends. Apart frorh financial problems, itis very hard for me to explain
. “the'situation to my children.. First, I tried to hide it from my chdest soh; but this was not
posslble. He asks'me evexyday when his father is coming back, and writes to his father

n.- Due to the ; pearancé of his father M@ﬂw

. f‘our Yyear oid sot, started 10 p_ronounce his first words onl only just a few months ago.
. Abdulah, our youngesTSo’n! ~whb was bora 5 months: after hlS father was. sxpellcd from -

‘ BtH, knows his father only thrqugh our steries..

It is my behef based on the messages my, famlly recnwed, and fmm éverything ] know

. about my husband, that he is-éeeking my assistance and support and would want me to

take tppropriate legal action on his.behalf as his next &iead. - [n this capacity, Lhave
retained and hereby request Wilmer Cutler Pickering Hale and-Dorr LLP, &nd any person

- guthorized by that Firm, to act' on my own and Ait Idir Mustafa’s beha!f and to take

whatever legal steps they considerto be in our hest interuits, in connection with my

v husband‘s detention at Guanzanama ‘

UiNG Lﬁbﬁ g =
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' Lkniy the acts deposed herein fo be frus o the best of my knowledgs.
Swom tq by the deponent 6‘1‘:1&5 tenth day of Au;gu.st, 2004,
" Sabiha Dehc Alt Idu' _ - .

Zx.ﬁa{h»la«/

. Wltness I iliana Scasascla Klelser
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N THE, UNITED STATES DISTRICT COURT -
_FOR THE DISTRICT OF COLUMBIA

LAKHDAR. BOUMEDIENE et al
Peﬁhonzrs,

vs. " IR _ 1 eussm®mLy -
. GEORGE WALKER BUSH, President - '
. of the United States of America;
DONALD RUMSFELD, Secretary of
Defense;- GENERAL JAY HOQD,
* + Commander, Joint Task Force;
- COLONELNELSONJ CANNON;
Commander, Camp Delta; in their
. ina‘r‘wa‘ual and offi cia.{ cqpacmes

Raspona’ems

AJ-'F’IDAVI‘I‘ OF SABIHA DELIC 'DIR AUTHORIZING REPRESENTATIO
L, Sabiha Dehc Al Idir, hemby depose and say o a
L. I am Sablha Dehc Alt Idir, of B ramsiava Nusica | 12 Now Grad, Sarajevo,

2. I am acting as the next friend of my husband An Idu' Mustafa, who is in the custody of
: 'the United States at Guantana.mo Bay Naval Base, Cuba, .

N 1 hereby authorize Wilmer: Cut]er PLckenng Hale and Dorr LLP and any pcmon

- authorized by that Firm, to.represent me in-all proceedings relating to my husband’s
detention by.the United States, and any and all procesdings related to my husband‘
status under custndy of the United Smres. i

. Signed@’ ‘_Q_'Q &/‘

Date: ' S : - -

\G / @Q é‘zoog' -

7 Lihana Scasascm Kieiser
. Date:
CAY - Pegogt 2004

" BOSTON 1962048v}
) ' w45 0 FEE g
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DETAINEE ELECTION FORM
© Date: 23 Sep 2004

" Start Time: 1015
End Time: 1220

ISN#: 10004
(Name/Rank) .
Translator Required? YES Language? ARABIC

CSRT Procedure Read to Detainee or Written Copy Read by Detainee? YES

Detamee Election:

[] Wants to Participate in Tribunal -

[X]  Affirmatively Declines ta Participate in Tribanal
[} Uncooperative or Unresponsﬁe

Personal Representatwe Comments: -
Detsines will attend the Tribunsl, He has request 2 witnesses. The witness w:l] testify be was

o b e e - -

never in the Bosnian Army and be knows nothing sbout al Qaida. The witnesses ere 10006 and

10003. .

5 Ot 2004 aﬁ&, discussions on the evidence the Detsines affirmatively declined to participete in
the tribynal, '
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Summarized Detainee Statement -

Tribunal President: Mustafa, you may now present any evidence you have to the
Tribunal or make 2 statement. You have the assistance of your Personal Representative
in doing so. Do you want to present information to this Tribunal?

Detaines; First thing ! would like to ask is, do you have time?

Tribunal President: Yes, we have time.

. Detainee; Because it might take a while.

22218

Tribunal President: No problem. Would you like to make your statement under oath?

Detainee: Not a problem.

The detainee was sworn using the Muslim oath. The detainee testified ta the
Tribunal in substance as follows: oo

Tribunal Prcsid;nt: Mustafa, you may begin.

Detaines: First thing I want to talk about is my detention or imprisonment here. Do you
want any comments related to my detention here?

Tribunal President: Are you being treated well?

Detainee; Not just my detention here, but from the moment I was captured up until this-
moment right now? '

Tribunal President: Whatever you would like to present to us would be fine..

Detainee: Then 1 will start from the beginning. I don’t remember the exact date, but &
few days before 1 was captured or atrested, the American and the Bosnian Embassies
closed their doors. They stated they closed their doors because of threats they received in
Sarsjevo. A few days afier that, some individuals came to my house and knocked on my
door. 1opened the door and it was the police. The police were civilian police. 1 can
recall two of them were wearing police uniforms and three were global police,
international police from the United Nations. One was from Argentina, the second one
was from Ghana, and the third one was from Jordan. They came to me and said they
wanted to search my house. I asked them if they had a letter from the courts stating they
could search my house. This is in Sarajevo, not Afghanistan. I just want you to know I
amn from Bosnia, not Afghanistan. So they gave me the paper. Iread it and sew they had
the right to search my house. A woman was with them also. They entered my house and
1 told them my wife and children were sleeping. It was late at night. So they said they
would have the woman search the room where my wife was sleeping. The woman went

ISN #10004
Enclosure (3)
Page 1 of 24
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into the room and the men started scarching my apartment. They searched in a polite
manner and they did not leave anything untouched. They would look at my things and, if
they found nothing, they would put it back like it was. They looked through my
videotapes and books. _ ‘

Detainee {continued): After they were al} done, I asked them what they were looking for.
They told me that they were just searching, but I felt they were searching for weapons.
They searched everything. 1had a computer and a laptop I was in the process of fixing
that belonged to 2 company. 1had a few drives, CD-ROMs, and floppy disks. They took
some papers and the computers with them. 1 said to them that I would not be responsible
for the computer if it had anything on it. ] was responsible for it up until that point. 1
told them to ask their supervisors if they could bring an extra bard drive to copy
everything from the compurter; they could take the hard drive with them. So they said
they were going to take it with them; but they promised they were not going to add or
take anything else to or from the original herd drive. 1told them if they put anything new
on the hard drive, I would be able to sec what it was and when it was added the next time
I would Jog on to the computer. So the authorities took the computers and some CDs
with them. They also had a video camera and they filmed the entire search. So they lefi.

Detainee (continued): One of them came back and told me to come.with him to the
police station for questioning, So I grabbed my car keys to go with the policeman. The
policeman then said I did not have to drive, but I should ride with him and they would
bring me back home. I went to the police station. My fingerprints were taken. This was
the first time amything like this ever happened to me. 1 did not know how it worked. I
asked the police why they were doing this and they told me for anyone who is suspected
of committing a crime, fingerprints must be taken. We have to make sure you did not
commit a previous crime. The police officer told me that this did not mean ITwasa
criminal. . :

Detainee (continued): After taking my fingerprints, 1 wes taken from the police station to
the Ministry of Interior. 1 was going to be asked questions. It was about three a.m. Itold
therm 1o ask me questions, but 1 was told that a lawyer had to be presett, So we had to
wait for the lawyer to get there. So in the moming a lawyer arrived. 1 asked him who he
wes. He told me he was a lawyer and my wife called him. Then I was asked questions.
They were normal questions, like where I worked, my age, where I lived, and so forth.
They asked me if I knew certain individuals. There wert six from Bosnia and I was
asked about five of these individuals. 1 was the sixth person. Two of the individuals I
did not know and I had never seen them before. 1told them Iimew the other three. 1
stayed in the police station for the next twenty-four hours. 1 was then told I had to be
taken to the higher court, In Bosnia, there is & regular court then there is the higher court.
I was taken 10 an interrogator. 1was again asked some questions. The same questions as
before. The interrogator asked me an additional question. She asked me if ] knew where
the American Embassy was located. I told the interrogator that was a stupid question.

ISN #10004
Enclosure {3)
Pege 2 of 24
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Detainee (continued): I don't think one person in Saraje\?é' does not know where the
American Embassy is located. Anyone who lives or resides in Sarajevo knows the
American Embassy is located in the center of the city. Everyone kmows that. Itold the
interrogator even my youngest son would know where the American Embassy was
located. The interrogator asked me if ] knew a person named Abu Zubayda. I asked her
where this person lived in Sarajevo. Ithought maybe this was someone [ knew under a
different name. . The interrogator said that this person was the second or third highest
person in Al Qaida and no one knew where Zubayda fived. I thought Zubayda was a
persan who lived in Sarajevo. Idid not know this person was involved with Al Qaida.

Detainee (continued): The questions were finished, but the interrogator told me I was
going to have to remain in custody for anywhere from another twenty-four hours to one
month. The lawyer asked why I was going to be held in custody and what evidence or
proof of wrongdoing they had against me. The interrogator told my lawyer and I —and
this is something you should emphasize or write in very large letters, She, the
interrogator, stated this matter was much bigger than her and she could not be involved
with it. I knew at that point this matier was some type of game. I knew this interrogator

- came 10 talk to me so I could be placed in prison. The interrogator could not do anything

to tie or uniie me.

Detainee (continued): I went to prison for the first ime in my life. I would see prisons
on TV but I had never been in a real one before. You can only imagine how a person
feels when they go to prison for the first time. I'was placed imto a cell with persoms who
were in prison for drug offenses, theft, and embezzlement of millions of dollars. 1
entered the prison abowut four 2.m. One of the prisoners pointed out an empty bed, so I
slept on that bed. I woke up later that morning end read the newspaper. Isawa headline
that was very strange. ' The headline said several members of the Islamic Armed Group
were arrested along with members of Al Qaida. 1 realized they were talking about me
and the five other people I had been asked about carlier. The article stated we were
plarming to think to bomb the American Embassy, There was a television there in the

‘prison also, I would flip the channels and all the Bosnian channels were talking about it.

After a few days, ] was waiting for this month to end.

Detainee (continued): Sorry, I forgot something. When 1 was with the interrogator and
she asked me about the location of the American Embassy, I knew it was related to why 1
was there. ] was aware the embassy had been closed. 1 told the interrogator I wanted
representatives from the American Embassy, the U.S. Army, and representatives from the
British Embassy to come interrogate me. 1 wanted these people to ask me if I had ever
threatened anyone via telephone or face to face; or if I was ever seen going into the -
American Embassy; or if there was any proof or evidence at my house that ] was
involved with this matter. The interrogator did not call or bring anyone else in. She
stated the matter was bigger or higher than she was.

ISN #10004
Enclosure {3)
Page 3 of 24
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Detainee (continued): So I stayed in the jail for about a month. The longer ] stayed, the
more I thought this matter has some kind of twist to it. There were fawyers who were
talking at press conferences saying this whole matter was untrue. Why? Because I was
told I would remain in prison from twenty-four hours to a month. Long enough for them
to look into the computers they took from my house or to trace any phone call that ]
made. ButI will tell you something regarding the computers. If the hard drive had forty
gigabytes - that was full, which is impossible, it would only take a week for a group of
peopie to analyze the computer. They can obtain a list of all my phone calls from the
post office. If I needed the listing for a person, 1 would go to the post office, give them
the request, and I would get the listing within a day or two. The Bosnians said it was
difficult for them to obtain all this information and it would take over a month. Every
time something like this would happen, 1 suspected this was a game and this was not real.
When the month was over, I was told T would have to stay an additional two months in
jail, making it three months total. Twas told the investigation was still ongoing and the
search of the phone records and computer search had not been completed. During this
period of time, my Bosnian citizenship was revoked. The reason cited was I wes
planning on attacking the American Embassy. '

Detainee (continued): After that, the decisions came from the courts regarding the
investigation of this matter. There was nothing found on my computer related to
teorism. I remember it was written down that they found pictures of waterfalls, trees,
sunsets and sunrises on the computer, some software programs, and games [ had
downloaded for my son. As far as my cell phone and home phone, they wrote the same
note; pothing was found relating to terrorism. If I remember correctly, they looked
through my phone calls from the previous six months. The investigation was completed

and they had to either release me from prison or extend my stay.

Detainee (continued): My wife and family had been in contact with the Algerian
Embassy from the first day I was imprisoned. The Algerian Ambassador would speak
with the Bosnian authorities. I was alleged to be a part of the Armed Islamic Group, but
the Ambassador stated that I did not have any relationship with this ammed group because
1 was registered with the Algerian Embassy from 1993 until the year 2001, when I was
brought to Cuba. There was one day left for the police to hand me over to the Americans.
I did pot know I was going to be handed over, but I feltit. There was talk about it in the
news and the newspapers. There were secret meetings between the cornmunists in
Bosnia and the American military. The Bosnian government at that time was communist.
The President was communist. 1knew these meetings were about me, I feltit. Onthe
last day before | was handed over, my wife spoke with the Ambassador once more. My
wife inquired if ] was going to be turned over 10 the Americans. The Ambassador told
my wife if that happened, the Algerian government would sue the Bosnian Government
in the International Court because it was verified Mustafa did not have any problems. It
was the Bosnian Govemnment's right to interrogate me, and if there is proof of
wrongdoing, then imprison me. Also, if the Bosnian government no fonger wanted me in
their country, 1 would be welcome to return to Algeria. But for the Bosnian government
to turn me over to another country for no real reason, this would not be accepted.

TSN #10004
Enclosure (3)
Page 4 of 24
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Detainee (continued): Thursday, January 17%, during ﬂlé"ﬁight, I had to be released
because the time had run out. The law from the court said anyene that was found
innocent bad to be released from prison before four p.m., because the courts are open
until three p.m. So then they take you back to the prison, you get the paper saying you

" are innocent, and then you leave. The Bosnian news on television said I was found

imnocent and I was being released. Atthat moment, the police officers came to me, gave
me the paper saying I was innocent, and released me to leave the prison to return to my
house. I changed the TV charinel, and I saw there was a large number of people outside
the prison. The crowd had found out I was being tumed over to the U.S. military. There
was a lawyer for one of the other individuals — maybe it was Muhammed’s lawyer. The
lawyer stated he had an official announcement. The lawyer stated we [the Algerian Six]
would be turned over to the Americans. We were going to be moved from Sargjevo to
most likely Germany; then from Germany to Cube. So we all left that prison and we
were turned over to the Americans. There seemed to be a big problem outside the prison.
The people wanted to grab us from the police. The police were hitting people and the
people were hitting the police. I heard the police talking on the radio and estimated there
were 5,000 people outside the prison. From what 1 saw, there were women, old and
young people, men, and children. All kinds of people. There was a fight between these
people and the police because they were trying to grab us from the police because they
heard we were irmocent and the Bosnians were still turning us over. The fighting went
on from midnight to about six a:m. The people were flipping police cars over and the
roads had been closed. '

Detainee (continued); That part was over. Now I would like to talk about the three days
when we were being moved. During those three days we were being transferred here,
animals would never have been treated the way we were. In Bosnia, the temperature was
~20 degrees and there was ice and snow. It was very cold. They took off all my clothes
and they gave me very thin clothes — like that tablecloth [detainee points to the white
sheet covering the Tribunal table]. They placed me in a room that was very cold. As
they moved me from country to country, my ears, mouth and eyes were covered. I could
not even talk or breath. A mask with a metal piece was place over my mouth and nose.
Why am I saying this? When I sat with the Personal Representative, I was given a letter
from the American Ambassador in Bosnia that lied and said I was moved in a humane
menner. When I got to Cuba, the first four or five months I could not feel my left leg.
From my thigh 1o my back, I could not feel anything at all. It was like when you
administer anesthesia to someone. Anyway, we were moved here and what happened
had happened.

Detainee (continued): 1am not going to get into the problems with the bad treatment .
from the guards in Cuba. For example, a twenty-year-old guard came into my room and
was swearing towerds my mother and father for no reason whatsoever. | was not even

. talking to this guard. I was just sitting there. 1am not going to talk about these things.

Outside everyone knows this is going on from the news.
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Detainee (continued): I was taken to the interrogations. Tam now going to speak about
the interrogations. I remember everything about the interrogations. 1do not know the
interrogator’s pames, but | remember every single detail. I remember how the
interrogator was sitting, who was sifting next to him; I have a very good memory, [am
going to tel} you everything the interrogator told me. At Camp X-ray, Itold the
interrogators I did not want to talk to them and I was not going to tell them anything. The
interrogator asked why I did not want to speak. I answered because I did not know why 1
was brought to Cuba. The interrogator asked if T knew what the accusations were against
me from Bosnia. | told the interrogator I knew what the accusations were. He asked me
what they were. [ told the interrogator that the accusation was that | was a member of Al
Qaida. The interrogator wrote it down and then drew an “X” over it. The interrogator
told me to forget about this matter. Then I told the interrogater another accusation was |
was a member of the Algerian Armed Group. The interrogator did the same as before
with the *X” on what he had written down. The third accusation I stated was that I
intended to think to attack the U.S. Embassy in Sarajevo. The interrogator told me fo
forget about this. The interrogator said something else but I cannot remember it right
now. Itold the interrogator that was what I knew.

Detainee (continned): The interrogator told me I was there to give up information about
Bosnia, and information about the Arabs living in Bosnia, and the rescue organizations
that are present in Bosnia. -1 said to the interrogator that he would not hear one word from
me starting on that day. I also said to the interrogator, the story on the outside was I was
captured because of terrorism, and now here you are telling me you want me to give up
information sbout rescue organizations and Arabs and how the Arabs are living? I said if
there are accusations against ine, I will talk with you about those accusations. But in
spite of that, I did speak with the interrogators about these things.

Detainee (continued): Another interrogator told me the Bosnia and Herzegovina
Government wanted.to get involved with the war on terrorism. This comrpunist
government received very large monetary assistance from America. They took this
money and gave six people to the Americans. They took the money and then they tricked
us by handing over people who did not have or know anything. I asked the interrogator if
he knew this, then why was 1 being beld in prison in Cuba? The interrogator told me this
matter was out of his hands and it was above him. Many of the interrogators told me
many different things. 1f I had a piece of paper earlier ] would have written it all down. 1
don’t remember everything right at this moment. Another interrogator told me I was
bought with very large sums of money and I did not have any information, but I could not
be released. [ asked the interrogator why, and if there were any accusations or evidence
against me. The interrogator said to me that they would find scmething, meaning I could
not be released from Cuba without them finding some accusation against me. I could not
have been held in Cuba in prison for three years, then all of a sudden be foumd innocent
and released. The interrogator stated there was & big problem and they could not release
me and say | was innocent because the Bosnian Embassy was told there was classified
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evidence against me. So if I were released, the Bosnian government would ask for the
classified evidence. :

Detainee (continued): If I was released after three years, although the American
government said 1 was a criminal, it is impossible a court would give a sentence of three
years to a pecson who wanted to bomb an erbassy. 1t is impossible. The least amount
would have been fifteen to twenty years because it is an act of terrorism. So the
interrogator said now there was a problem. We could not let you go home, but we cannot
keep you here. Rightnow Iwasa problem to them and they did not know what to do
with me. These are the words of the interrogator, not the words of Mustafa. The
interrogators informed me the Bosnian govemment had reinstated my Bosnian citizenship
because they knew 1 was wronged end my citizenship was taken from me illegally.

Detaines (continued): The Bosnian government had changed and a new government was
in place. The Americahs did not want o return me to Bosnia. Why? Because the
Americans claimed to have evidence against me. can't be retumned and found innocent.
I could not be returned to Algeria because Algeria had created a problem with the
Bosnian Government. The Algerian Government questioned the Bosnian Government as
to why 1 was arrested without any reason. So now I am sitting here in Cuba and I do not -
know why. 1do not know what is happening outside; I do not know. But what I do know

-is that this is a game. These were the words of the interrogators. Even in movies, these

things do pot happen. The accusations are the same thing, They are very strange. Ican
give YOu more aCCUsations im-addition to the ones in front of you, if you would like to

write them down. The interrogators gave me more accusations than what you have given

- Ie.

Detainee (continued): One of the accusations ifaplied I knew where Bin Laden was
hiding while T am here in prison. Another accusation implied I knew where Bin Laden
kept his nuclear weapons. Ancther accusation implied I was Usama Bin Laden’s right
hand man. Many accusations like this, many things. Another accusation was Bin Laden
contacted me to be a personal bodyguard. You can just add these accusations on the ones
you slready bave in front of you. So that way, things will be clear. The interrogators told
me with their own tongues that they did not have anything on me and { had done nothing '
wrong. So this is all ] will say about the interrogations, 1 am done with that. I will now
talk about this Tribunal. : - '

Detainee (continued): Regarding my treatment here in prison, | ama person that lived a
very good life. 1never had any problems with people whatsoever. Within my family
itself, I had no problems. Inever had any problems with my neighbors. The team !
trained with consisted of Muslims, Catholics and Orthodox; many different people. My
neighbors were the same way. I mads very good wages from my jobs. Inever had any
problems with money, people, anything. My life has changed completely. It bas turned
360 degrees to this, where | am now: There are times when a scldier, who maybe never
even went to school and barely knew bow 1o hold a weapon, comes to you and swears at
you; he says things to you that you have never ever heard of in your life. Asan cxample,
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a soldier broke my finger. [Detainee holds up his left hand. The left pinky finger is ,
distanced about 1% inches from the four remaining fingers. The detainee is unable to -
bring the left pinky finger in alignment with his other fingers.] Can you see? I cannot
bring this finger close to my other fingers. 1cannot close this gap. On the middle finger
[detainee points to the center knuckle on the middle finger of his right hand], my knuckie
has been broken. You probably cannot see that. But my finger [detainee holds up his left
hand, the left pinky finger] you can see that clearly.

Tribunal President: Let me ask you a question? Are you saying a soldier in Guatanamo
Bay, Cuba, broke your fingers?

Detainee: Yes. Soldiers took me and placed me on the ground in the rocks outside. My
hands and my feet were bound, The soldiers put my face on the ground. You can see
maybe my eye - a small little hole near my eyes [detainee points to the outside comer on
his right eye]. One soldier put my head on the ground, and then ancther soldier came and
put his knee on my face. The soldier hit me on the other side of my face that was not
touching the ground [detainee points to the left side of his face]. If my head was turned a
little bit more [detainee turns his head to the right attempting to show the Tribunal the
position of his head at the time of the alleged incident] the rocks would have gone into

my eye. Next to my eye [detainee points o his right] there is  little hole. There are alot -
of things regarding the soldiérs, but I won’t talk about all of them.

Detainee (continued): Regarding this Tribunal, T am speaking to you, but inside I don’t
really believe this Tribunal. Not you as individuals. Like the interrogator said, after
holding a person in prison for three years, this Tribunal cannot just say I am innocent and
let me go home. That is what I feel inside. So like the interrogator said to me, you have
to find anything to charge me with, being or not being an enemy combatant. But no
problem, ] am still going to talk to you.. If you want me to talk with you regarding the
accusations, 1 will talk about them. Orif you have questions, you can ask me. To tell
you the truth, I forgot many things I wanted to talk about because I did not write them -
down. o

Tribunal President: You were given the opportunity to appear before the Tribunal when
it was held earlier? . '

Detainee: Yes.
Tribunal President: But you chose not to participate in the Tribunal? Is that correct?
Detainee: You said I decided not to attend? Yes:

Tribunal President: This time you have decided to talk because you had an gpportunity to
take a Jook at this document [Exhibit R-38]?

Detainee: Yes.
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Tribunal President: You can present any information thet you would like to and the
Tribunal will take the opportunity to ask any questions. If you are ready to conclude your
statement, then we can go on.

Detaince: Regarding the accusations, do I just talk about the accusations? Or will you
read them one by one to me and I talk 2bout them?

Tribunal President: Are you talking about the accusations read to you earlier?
Detainee: Yes.

Tribunal President: You can answer them if you’d like. Do you remember what they
were?

Detainee: May I ask the Translator a question?

Tribunal President: The Tribunal would have to know what you asked her.

Detainee: No problem.
Tribunal President: Okay.

Detainee: 1 have kidney stones and { have.to go 1o the bathroom every fev\'r moments.
Before I came in I asked the soldier and the soldier said no, he would not take me to the
bathroom. I was in the room over there.

Tribunal President: We can take a recess to allow you to go to the restroom.

Detzinee: Please forgive me. 1 want to talk about the accusations, but I just have go to
the restroom. Theank you. .

Tribunal President: Tunderstand.
Recorder: All Rise.

The Tribunal took 2 b_rief recess.

Tribunal President: Just before the recess we were about to review the allegations.
Translator, do you have the translated version [of the Unclassified Summary of

Evidence]?
Transletor: Yes, Ido.

Tribunal President: Is it you plan to go through each allegation?
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Detainee: Yes.

Transiator: The detainee asked me to read the allegations in English because he knows
them and he understands them.

Tribunal President: 1 need to make sure you understand what is being read to you, so 1
would like for the allegations to be translated to you.

Detainee: Okay.

Tribunal President: Recorder, read each one aloud and then allow the detainee to respond
to each allegation.

Recorder: [item 3.a.1.] The detainee is Algerian, but acquired Bosnian citizenship by
serving in the Bosnian military in 1995.

Detainee: This is the first accusation?
Recorder: Yes.

Detainee; As I seid to my Personal Representative earlier, I have some papers that were
with me when I was transferred over here. They could not find those papers. The papers
proved I was not living in Bosnia in 1995 1 scquired the citizenship while livingin
Croatia in February 1995. ] entered Bosnia, if | remember cormrectly, in July or August,
about two or three months before the war ended. [ am going to give you proof L was
living in Croatiz. In the year 1995, Croatia divided into two parts; Jupania and Dalmatia.
I was the [martial arts) champ in Daimatia in 1995. I was present there, and I took part in
the championship competition. 1t was jmpossible for me to be living in Bosnia and
participating in a championship in Croatia, That is the first thing. The certificate that
says I wen the championship is probably still in my house. It even has the date on it.
This means I was living in Croatia, not Bosnia. Another paper that proves [ was living in
Croatia was a paper requesting 1 vote while I was living in Croatia and Algeria. The
elections in Algeria were in 1995, The Algerian Embassy came to Zagreb, which is the
capital of Croatia. The Algerians living in Croatia vote. That is the proof I was living
there because ] voted. The paper I used to vote, the date is written on it. The third thing,
the rescue organization I was working with in Split. ] would like to verify when the last
time I received a paycheck from them and the date 1 stopped working for them. The
fourth thing, the team T used to train with, when I stopped training with them. The fifth,
my Algerian passport, the old one - it has the date of when I entered Bosnia. You can
also make sure of this. There is a sixth thing. Where [ acquired my Bosnian passport. 1
got it from the Bosnian Embassy in Zagreb. This is proof 1 was living in Croatia. You
can also verify this through the police in Split where 1used to live. A paper from the
police verifying your residence has the dates and address of where I used to live. You
can verify from the landlord when 1 stopped paying him and when [ moved from that
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address. Many things prove I lived in Croatia when I obtained my Bosnian citizenship, 1
got the citizenship in February 1995 or the end of 1994. In the end of 1994, [ weni to
Bosnia to sign some paperwork that had to be signed. Iam not sure if it was the end of
1994 or January 1995, but it was around that time. The proof of that was [ had an
UNHCR [United Nations High Commission on Refugees] identification card. It was
something regarding refugees. I had this identification because I was working with a
rescue organization. g

Tribunal Member: Was it the United Nations Human Council on Refugees?
Detainee: Yes, they are the blue....

Tribunal Member: Yes,

Detainee: Ihad that identification card. 1 traveled from Split to Bosnia in a plane with
the United Nations. I traveled for a day or two. Or maybe a few days, long encugh for
me to sign the paperwork and return. 1 returned on the same plane to Split. You can
verify this with the United Nations, Maybe they will have a list of the names of all the
people who were on that plane on the way there #nd back. You can also verify the
number of days between me going there and coming back was a few days. Youcan
check with other companies or employees that worked in the building that I worked in.
They can verify I was there. These things all proved ] acquired my citizenship while I
was living in Croatia. I did not even go to Bosnia at all. In the building where I worked,

 there was an office for the Bosnian Government. That is where I turned in my

paperwork. Anyone who wanted Bosnian citizenship had to go and turn in paperwork
with some money. It was very normal. It was about $900.00 dollars. This was not
strange, it was very normal. The American ambassador has Bosnian citizenship. Ask the
Ambassador why he got the Bosnian citizenship. Why do you ask me why I got the
citizenship and you don’t ask the Ambassador? An American basketball player who
plays in Bosnia has Bosnian citizenship. My wife is Bosnian and my kids are Bosnian. I
was 2 champ in Bosnia for several years and I trained a Bosnian team. Representatives
from Bosnia and Herzegovina were with me on the team. You ask me how I got the
citizenship? It was a normal thing, 1had moreofa right to get it than the American
ambassador. So this all proves how I acquired the citizenship and I was not in Bosnia in
the first place.

_Tribunal President: Can we move on to the second point?

Recorder: The Detainee is associated with the Armed Islamic Group (G1A).

Detainee: 1don’t want to ask you about the evidence because yoﬁ said the evidence was
classified. 1f you have any evidence, you can tell me. It is no problem. Iam going to tell
you and if you have any evidence, you can tell that to me.

Tribunai President: Are you responding to that with either a yes or no?
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Detajnee: Of course, no. What proves that if I was with the Algerian Armed Group, I
would not have been able 1o go to the Algerian Embassy? They would not have seen or
accepted me there. The second thing is, when my Algerian passport had expired, ] had to
go to the embassy and renew it. . '

Tribunal President: 'I_..et’s clarify. [ltem 3.2.2.] The eliegation reads the Detainee is
associsted with the Armed Islamic Group, not the Algerian Group.

Detainee: Maybe you are not aware of something, but I am just going clarify this. What
they mean by the Islamic Army is that it is in Algeria. In Algeria it is called the GlA, as
well, It stands for the Armed Algerian Group. Where is another armed group besides
Algeria? 1am sure they mean the Algerian Army because it is called the GIA. In French
it is called the GIA, too. Some say the “A” stands for army. Some says the “A” stands
for Algeria. Ifitis not that, then I don’t know what it is, but 1 wiil respond to that
accusation as the armed group. If this is how you are saying or what you meant by it,
then I do not know it and 1 am not a part of it. I know nothing of it. But if this is the
Armed Algerian Group as I think it is, then I szy to you that this is impossible, as I was
registered with the Algerian Embassy. Ihad to band in registration papers, which they
take and send to the Interior Ministry in Algeria. The Interior Ministry sends those
papers 10 the area where I lived in Algeria to verify all the information. So if 1 had any

" relationship with an armed group or drugs or weapons or anything, the response to the

Algerian Embassy would be notto register me. My new Algerian passport is from the
embassy from 1993 until 2001, when I was brought here to the prison. My children are
registered in the embassy and my wife is registered in the embassy. Every so often, there
is a mecting with the ambassador, meaning if I had any relation with an armed group, 1
wouid not be able to meet with the Algerian ambassador. I would have been sent back to
Algeria. Also, evidence I do not have a refationship with this armed group is when I was
captured in Bosnia, the Algerian Government and Algerian Embassy stepped in. Here in
prison, all the Arab representatives came here from 2ll countries, not just Arabic
countries.. The Algerians are the only ones that did not come. Why? Because I was
captured from Bosnia and brought to Cuba for no reason. I can tell you that I am not a
member of this group. You can contact Algeria and ask them. The interrogator told me
that information was gathered from Algeria that I am nota member of the armed group.
That is what ] have regarding this. If you have any evidence you can say, 1 will answer.

Tribunal President” Let’s respond to the next one, 3-8-3.
Recorder: [Item 3.2.3.] GIA is a recognized extremist organization with ties to Al Qaida.
Detainee: How can I respond to this? Itisnota question and it is not an accusation.

Tribunal President: You are right. Let’s move on to the next one.
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Recorder: (ltem 3.a.4.] While Living in Bosnia, the Detainee associated with a known Al
Qaida operative.

Detainee: Give me his name.

Tribunal President: I do not know..

Detainee: How can | fespond to this?

Tribunal President: Did you know of anybody that was 2 member ﬁf Al Qaida?
Detainee: No, no.

Tribunal President: I'm sorry, what was your response?

Detainee: No.

Tribunal President: No?

Detainee: No. This is something the interrogators told me & long while ago. I asked the
interrogators to tell me who this person was. Then 1 could tell you if [ might have -
known this person, but not if the person is a terrorist. Maybe I knew this person as a
friend. Maybe it was a person that worked with me. Maybe it was 2 person that was.on

my team. But I do not know if this person is Bosnian, Indian or whatever. If you tell me
the name, then 1 can respond and defend myself against this accusation. :

Tribunal President: We are askingyou the questions and we need you to respond to what
is on the unclassified summary. If you say you did not know or you did know anyane
that was apart of Al Qaida, that is the information we need to know.

Detainee: Ihave only heard of Al Qaida afier the attacks in the United States. Before
that, I had never heard of Al Qaida. Even afier I heard of Al Qaids, I felt that Al Qaida
was the Taliban and the Taliban was Al Qaida. Then after watching the news, I knew Al
Qaida was associated with Bin Laden and the Taliban was associated with the Afghans.

Recorder: [Item 3.2.5.) At the time of his capture, the detainee had planned to travel to

" Afphanistan once his Al Qaida contact arrived there and had made the necessary

arrangements.
Detainee: I can respond to this accusation with a question. May I?
Tribunal President: Please do.

Detaines: Did they find any stamps or visas on my passport to any countries close to
Afghanistan? Did they catch me with a snitcase on the plane? Was I seen going into an
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embassy for one of the countries close to Afghamstan? Was I seen sitting and talking
with anyone known o be apart of Al Qzida? How can they know that ! planned? 1do
not know how they can know this. Do you have anything that is clear or proves clearly
that I planned these things? How do you say I planmed these things? The answer that ]
am able to give you is just to tell you that I did not plan these things. But I do not have
any papers or anything to prove that. I already told you earlier how I was captured from
my bouse. Iwas not running or trying to escape. I was inside my house. The police
came in and arrested me.

Recorder: [Item 3.b.1.] The detainee was arrested by Bosnian authorities on 18 October
2001,

Detaines: ‘Yes, but this phrase “arrested by,” I just want to make that very clear I was not
arrested. ] was in my house and they told me to come with them so they could asked me
some questions. When you say arrested, it means I was fleeing, they came in, and I was

fighting.

Recorder: T[ltem 3.b.2.] The detaince was arrested because of his involvement with a
plan to attack the U.S. Embassy located in Sarajevo.

Detainee: The same answer as before, The only thing I can tell you is I did not plan or
even think of that. Did you find any explosives with me? Any weapons? Did you find
me in front of the embassy? Did you find me in contact with the Americans? Did I
threaten anyone? 1 am prepared now to tell you, if you have anything or eny evidence,
even if it is just veTy little, that proves I went to the embassy and looked like that
[Detainee made a gesture with his head and neck as if he were looking into a building or
8 window] at the embassy, then I am ready to be punished. I can just tell you that I did -
not plan anything. Point by point, when we get to the point that I am assocmted with Al
Qaida, but we already did that one.

‘ Rgéordér_: It was statement that preceded the first poiht. '

Detainee: If it is the same point, but I do not want to repeat myself. These accusations,
my answer 10 all of them is T did not do these things. But I do not have anything to prove
this. The oniy thing is the ¢itizenship. I can tell you where I was and I had the papers to
prove so. But 1o tell me I planned to bomb, I can only tell you that I did not plan.

Tribunal President: Mustafa, does that conclude your statement?

Detainee: This is it, but I was hoping you had evidence that you can give me. If ] was in
your place - and ] apologize in advance for these words - but if  supervisor came to me
and showed me accusations like these, I would tzke these accusations and 1 would hit him
in the face with them. Sorry about that. [Everyone in the Tribunal rocm laughs.]

Tribunal President: We had to laugh, but it is okay.
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Detainee: Why? Because these are accusations that | can’t even answer. 1 am not able
to answer them. You tell me | am from Al Qaida, but ] am not an Al Qaida. I don’t have
any proof to give you except to ask you to catch Bin Laden and ask him if I am a part of
AlQaida. To tell me that I thought, I'll just tell you that I did not. 1don’t have proof
regarding this. What should be done is you should give me evidence regarding these
accusations because I am not able to give you any evidence. I can just tell you no, and
that is it.

Tribunal President: Mustafa, we dllowed you the opportunity to tell the Tribunal your
side of the story so we can consider your story, plus the unclassified evidence from your
family. We will consider al of the information you have given us, and this document
[Exhibit R-38] in our decision. '

Detainee: The evidence of proving I was living in Croatia, I do not know how I can get
that to you. My wife can send papers or I can talk to the Ambassador about this. Maybe
he can send papers that I was living in Croatia.

Tribtmal President: "You have the opportunity to get that information. I do not know how
or what the procedure is, but you really should take the opportunity to get that

‘information, _ |

Detainee: How when I am in GTMO?

Tribunal President: For the purpose of this Tribunal, we have to look at the information
that is presented to us at this time. In the beginning [i.e., when the detainee met with his
Personal Representative], when you said you did not want to participate and you did not
want to have any witnesses or get any documents — the Tribunal cannot consider those
things now. You wili have the opportunity at another time and I will explain the
Administrative Review Board process to you and you can use those documents then,
Mustafa, we will consider everything you have told us today, and also about the
documents that you have. The Tribunal will consider that information to make a
decision, : ’

Detainee: Also, excuse me, but my Personal Representative told me there were some
papers that could not be found. Iam a little surprised that these papers could not be
found, because when I came here, I had a bag that hung around my body and my
passports, both Algerian and Bosnian; my embassy registration papers that proved I was
registered there; my voting paper was in there; the paper from the courts that said I was
mnocent and allowed me to get out of the Bosnian prison; and the court’s report about
what was found on my computer and telephones; and my clothes. My Personal
Representative told me that these items could not be found.

Tribunal President: Personal Representative, did someone take the time to look for those
documents?
ISN #10004
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Personal Representative: Yes, Ma'am. | personally went over to detainee property and
asked for those documents. I was told the only items that were there were the detainee’s
Bosnian and Algerian passports and a shieet of paper with pi¢tures on it. None of the
other documents were available.

* Detainee: This is strange because everything was in the same bag. So everything should
be lost. It impossible that they only had a few of the things that were in the bag. Maybe
those certain papers were hidden.

Tribunal President: Did you ask your Personal Representative to get those documents for
you?

Detainee: Yes, I did ask him.
Tribunal President: Including the Bosnian and Algerian passports?

Detainee: All of it. It was in a bag that I placed right here [detainee points to his torso].
The bag had both my passports and even my driver’s license in it.

Tribunal President: My question is, did you ask the Personal Representative to get those
documents for you to present to the Tribunal?

Detainee: I remember 1 told him about my papers that proved I was living in Croatia and
that | had voted. The Persona} Representative went there to look for them but be could
not find them.

Tribunal Presideat: Iunderstand, but unless you asked the Personal Representative to get
those documents for you to present to the Tribunal, then he would not have done that
- without your permission.

Detainee: Of course ] asked him. 1 am sure I asked him.

Tribunal President: Personal Representative, did Mustafa ask you to get those documents
and present them to the Tribunal?

Personal Representative: Yes, Ma’am. In our earlicr meeting, the detzinee did ask me to
get those documents. [ told the detainee part of the documents he wanted were not here,
and | had no idea where they were, In a follow-on meeting when the detainee decided
not to participate, the detainee gave me a statement he wanted me to give to the Tribunal.
The Bosnian passport and the Algerian passport are here and 1 can retrieve those items in
less than five minutes.

Detainee: It’s no problem.

Tribunal President: Do you want us to get those documents to be presented?
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Detainee: 1don’t think those items have anything to offer. The Algerian passportis a
new one and has nothing in it. The Bosnian passport has nothing to do with this matter,
but if you want it brought in, then the Representative can bring it.

Tribunal President: [ only want the information presented if it is going to help us in our
determination, or if it is going to answer any of the questions in the evidence.

Detainee: No, they will not answer any of those questions. The Algerian passport has
nothing in it and the Bosnian passport is new.

Tribunal President: Does that conclude your statement?

Detainee: I do not have anything else about this. All I have else to say is if there is
anything else about me that you may want to know, How I went to Croatia? How ]
started working? Anything like that. That I can talk to you about if you want me to.

Tribunal President: The Tribunal will probably ask you some questions. But before that,
Personal Regresentzative, do you have any questions for the Detainee?

Personal Representative: No, Ma’am.
Tribunal President: Recorder, do you have any questions for the Detainee?
Reﬁorder: No, Ma’am.

Tribunal President: Do any of the Tribunal Members have any questions for the
Detainee?

Tribunal Member: Yes, Ma’am. One of the allepations cites you sewéd in the Besnian
military. Have you ever been in any military? :

Detainee: ] never in my life wore any mniform like that you have on [detainee points to
the military uniforms worn by the Tribunal Members]. To answer the question, 1left
Algeria and 1 had not even registered for the Algerian Army. Sometimes when I was
living in Croatia, if I wanted to go on a holiday or vacation for one month to Algeria, I
could not go. 1 knew if I went there I would be forced to serve in the Algerian Atmy. In
1998, 1 had a paper from the Algerian Government that was issued to men who reached a
certain age excusing me from serving in the Algerian Army. So the Algerian Embassy
sent me a paper.

Detainee: 1 presented to the embassy information or papers that said I was married and
had children. In exchange, I was given a certificate excusing me from military service.
Even this certificate was in that bag with me.
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Tribunal Member: Does your Bosnian passport have stamps to prove your whereabouts
in 1995, or is it newer than that?

Detainee: The Bosnian passport is renswed every two years. So even if there were
Stamps inside, it would have been changed by now. You can verify from the Bosnian
Government where my first passport was issued. It was issued from the Bosnian
Embassy in Zagreb, the capital of Croatia. :

Tribunal Member: Who were you working for at the time you were taken into custody?
Detainee: Taibah, an organization. Would you like me to explain what Taibah is?
Tribunal Member: Can [ get the full name of the company first?

Detainee; It is Taibah International.

Tribunal Member: Can you explain what you did for Taibah?

Detainee: This orgenization is a Saudi Arabian charitable organization. It is also
registered as American, so it is Saudi-American. It is registered in Washington and

registered in Saudi Arabia. It works in teaching. They teack mainly the English
language and computers. But all of its work ic on the teaching side. In some instances,

' during Eid, which in a Muslim holiday, sometimes they would slay sheep and cattle and

distribute them to the poor, but véry, very rarely. But the organization’s main function
was computers and teaching the English language. My job was to fix the computer
software or hardware., Sometimes there would be a course and the professor would teach
computer skills. My job would be to examine all the computers befors the students come
in to make sure they were working properly before being used. Occasionally, if there
was something wrong with the computer or the hardware, I would fix it. That is what my
job was. )

Tribunal Member: How long had you been working for Taibah?

Detainee: 1am not sure of the date I started. I am afraid to make a mistake in the date,
but I will tell you what I think it was. I started working for Taibah after [ stopped
working for the organization of Qatar. It was the end of 1996 or the beginning of 1997, I
think, unti} the day I came here.. But the actual date itself, I am not sure. It wes about

four years,
Tribunal Member: What was the organization you worked for prior to Taibah?

Detainee: In 1993, I was working in rescue, the International Jslamic Rescue
Organjzation from Saudi Arabia. I worked there from 1993, 1994 and up until the end of
1995. Then, in Bosnia, I worked for the organization Qatar. From 1993 through 1995, 1
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was working in Splitin Croatia. Then in the end of 1995,1996 and 1997, in the Qatar
organization. Then in Tajbah. 1 had other jobs too, besides this one,

Tribunal Member: I just want to make sure I understand the different times. For the
International Islamic Organization from 1993 to 19957 :

Detainee: In 1993. 1 am sure of that because I left straight from Algeria to come. I was
sent 2 paper to come to Split and work for the International Islamic Rescue Organization.
All my work is related 1o computers.

Tribunal Member: Is the International Islamic Rescue Organization also known as the
International Islamic Relief Organization? -Are they the same thing? .

Detainee: [-G-A-S-A. The last two letters stand for Saudi Arabia, I know that. I do not
know the rest, -

Tribunal Member: So that was from 1993 to 19957
Detainee: - Yes. |
Tribunal Member: What did you do for IGASA?
Detainee: The same things. I worked on computers.
Tribunal Memb&: Computers, okay.

Detainee: They had orphans, and ] would enter and retrieve data on the orphans. If the
President or the boss would write a report, I would enter that also. 1 did anything dealing
with the computers. ' . '

Tribunal Member: Was that also in Split?
Detainee: Yes, that was in Split.

| Tribunal Member: Then from 1995, but also in 1996 and 1997, you worked for Qatar?
Detainee: Yes,
TribtmaI.MemBer: What did you do for Qatar?
Detainee: 1again worked with the computers, and at that time [ vﬁas alsoa secretar-y to
the president. During this period of time, I was working in two cities. The first period

was in Zenitza. But then the president or manager sent me to another city to work in. |
worked there for a while, and I became the manager in that company.
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Tribunal Member: Where was that? —

Detainee; Qatar.

Tribunal Member: 1 am sorry, I meant the name of the city.

Detainee: Tuzla.

Tribunal Member: Tuzla.

Detainee: I was the manager only in Tuzla, nowhere else. The general manaéer wasin
Zenitza, So I worked there for maybe a year. Then they closed, and I went back to
Sarajevo. One of the reasons I moved to the capital, 10 Sarajevo, was because I was
training and teaching karate,

Tribunal Member: You worked for Qatar for only one year?

Detainee: From the end of 1995, all of 1996 and the beginning of 1997. It all amounted
1o maybe two years. ' '

Tribunal Member: Okay. What did Qatar do?

Detpinee: The main line of wark was dealing with orphans. But they also disttibuted
food to the poor sometimes. X

Tribunal Member: Wi_mt did IGASA do? 7

Detamec The same thing. Pretty much 2]l of the relief organjzations in Bosnis, the
Islamic and non-Islamic ones. They all work in this area, distributing food and clothes to
the poor. Giving the orphans money, about $25.00 every month. All the relief
organizations in Bosnia Herzegovina did the same thing. Maybe the Taibah organization
I worked for was the only one that taught also. Maybe there were some other
organizations that do that, but I do not know what they were.

Tribunal Member: You mentioned that you know some of'the other Algerian people who
were taken into custody at the same time? Who were the ones that you knew?

Detaince: Now, I would like 10 ask the Tribunal a question. Is this an interrogation?
Tribunal Member: No. This is for the Tribunal.

Detainee: Muhammed, Al Haj and Al Akhdar.

. Tribunal Member: Are those three different people?

ISN #10004
Enclosure (3)
Page 20 of 24

UNCLASSIFIED/Row0™



22238

UNCLASSIHED/M

Detainee: Yes. Muhammed’s number is 10003 Al Akhdar is 10003, and Al Hag is
10006, maybe.

Tribunal Member: How did you know these pcople? What was your relationship to
them?

Detainee: 1do not want to answer this question because I feel it is related to the
interrogations. Iam sorry. This question about these three individuals, I have talked
about them so much you can fill a CD. 1 can only tell you now, if one of those three are a
terrorist, then I am a terrorist. If one of them is from Al Qaida, then I am from Al Qaida.
If you imprison one of them for a terrorist act, then I am prepared to go to prison with
him. I say these things because I know them as well as I know my wife and kids. That is
all 1 can say about them

Tribunal Member: Ihave no further guestions.
Detainee: Thank you.

Tribunal President: Can you tell me how long you have-known the other Algena:ns you
just named? -

Detaines: Same as before, I cannot answer that question. The only reason I do not want
to answer the question is because it is related or went into the interrogations.

Tribunal President: 'fhat might be true, but the Tribunal has not had the opportunity to
read those interrogations. This is your opportunity to answer our questions, but you do
not have 10 if you do not want to. :

Detainee: I understand.
Trii)unal President: Have you ever traveled to Afghanistan?

Detamcc Not only did I not travel to Afghamstan, but I never even thought of traveling
to Afghanistan.

Tribunal President: Do you know anyone that lives in Afghanistan, or have you
communicated with anyone that lives in Afghanistan?

Detainee: You mean here in prison?
Tribunal President: No. Prior to coming here?

Detainee: No. Never.
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Tribunal President: I don’t have any other qriestions. Mustafz;, do you have anythin
else you would like to present to us? h ’ o :

DFtamf:e: I just want to say a small thing. I hope that this is real. ] am not berating you
}mh these words, but this is something I don’t want to keep inside. I hope this Tribunal
is really real. Ihope that a person who has made a mistake would admit to making a
mistake. No matter who this person is. Even if he is the closest person to you, What {
mean by this is, if America made a mistake by bringing me here to Cuba, not just because
itis hm:d for them to admit a mistake was made, but to prevent me from leaving here,
thc'n bring all these accusations against me. Iwill tell you something eise, if you have
evidence, big or small, that I have any relationship with terrorism or if I heiped any
terrorists, I am prepared for any kind of punishment in any country. I am saying this to
you now, and if you wish for me to, I will sign a piece of paper saying these same words.
I'know people and I talk to people, but I have no way of knowing they are terrorists or
not. For me to know a person, énd to know for sure if he is 2 terrorist and ] am
knowingly dealing with him, that is not trus. My history is known. The Algerian .
government knows me. In the years of 1990 through 1992, 1 was a champion in Algeria,
The Algerian government knows my very well. They know where I live, my wife, my
kids, my father and my mother. 1left Algeria and went to Croatie. 1 was working in that
organization. The team ! used to train with and train has maybe one Muslim, ‘The rest
are all Catholics and Orthodox. Those people knew me very well and they respectme -
very much. Never did I have any problem with anyone who was not Muslim, I lved

- with them. Nevez, did I ever go into a police station. 1 only went to get my driver’s
license ar passports. But to go there for a problem, never. Maybe I had & speeding ticket
or something like that. Any other problems involving fighting with people, never.
Nothing like that. Then comes this problem. You can also verify this in Bosnia
Herzegovina, the place I lived, and who I worked with, who | trained with on the team; -
did I ever have any problems, or if they knew if I am an extremist in my religion or a
terrorist or anything. That is what I have. : . .

Detainee (continued): Truthfully, I read the paper that was brought to me today (Exhibit

"R-38), the one from the lawyer. 1swear to God that | was touched. It was very hard for
me to read my wife and children are suffering. My wife cannot work because she has
three children and she is a teacher. My wife had to go and live with her sister because
she in unable 1o work and has no income. Thank God I had my salary when I was
working in Bosnia Herzegovina, Maybe ministers in Bosnie did not have this salary,
Thank God for my work with computers. For my wife to go from that to living with her
friends and her sister; and my wife’s sisters are helping her because some idiots acted
stupidly and do not want to right their wrongs. They do not want to say that we made a
mistake. Or they admit to making a mistake but they won’t do anything about it. Today
is the 11™ of October, I think. In seven more days, I will have been in this prison for
three years. Iswearto God I will tell you something, if 1 had a relationship with Al
Qaida, 1 swear 1 would not be scared of anyone and T would tell you I am from Al Qaida.
1 would not be concerned about America. IfI had a relationship with terrorism, I would
tell you I am a really a terrorist and I would not be concerned. When I tell you that I
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don’t kave a relationship, it is not because I am scared of you, it is because it is the truth.
I don "t have a relationship. So I hope that the mistake that you made; not you personally,
?(o:u dllclljgot make this mistake, but those who are responsible, will fix this mistake. That
is ve.

Tribunal President: All evidence having been provided to this Tribunal, this concludes
this Tribunal session. Personal Representative, do you want to present an updated
Detainee Election Form?

Personal Representative: Yes, Ma’am, I am handing the Tribunal President an updatéd
Detainee Election Form marked as Exhibit “D-C.” '

Exhibit “D-C* is accepted into evidence by thé Tribunal.
Detainee: This election form says what?

Tribunal President: I will read it to you. It says, “The detainee wants to participate in the
Tribunal.” That is what allowed you to be here today.

Detaigee: Okay. -

Tribunal President: And it says that “You requested two witnesses. ‘The witness wili
testify that yon were never in the Bosnian Army and that you knew nothing of Al Qaida.”
It also says “The witnesses are 10006 and 10003. On 5 October the detainee determined
he would not attend the Tribunal. Affirmatively declined to participate since all
documents would not be presented to the detainee, On 11 October,” which is today,
“after reviewing additional unclassified information, the detainee elected 1o attend the
Tribunal.,” Is that correct? L

- Detainee: Yes, it is.

Tribunzl President: I am sorry, I did not hear your response. I want to make sure that we
understand. '

Detainee: Yes, that is correct.

Tribuna] President: Okay. So1am assuming at this point we have all unciassified
evidence. Recorder? .

‘Recorder: Yes, Ma’am.
- Tribunal Pregident: Personal Representative?

Personal Represeniative: Yes, Ma’am.
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The Tribunal President instructs the Detainee on how he would be notified of the
Tribunal results and the ARB process.

The open session of the Tribunal adjdurned at 1421 hours, 11 October 2004,

AUTHENTICATION

I certify the material contained in this transcript

i$ a true and accurate summary of the
testimony given during the proceedings,

Colonel, U.S. v
Tribunal President
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- Sarajevo, Bosnia ang Herzeggvina'
) ~ Maren 13; 2002
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Ms. *Nadja Dizdarevic
Emila Zolé 10 - |
Novi Grad

. Sarajevo .
Bosnia and Herzegeving -

. Dear Familjes:

e Théhk you for your lefter dated February 13th, 2p02.

well as the ability to receive mail, subject to-security
sctdenings. It is important to note, however, that incéming
mail is subject to censoring, and carrespondence deemed
inapprop:iate;by 2uthorities may. not get through. .. Below you
will find the necessary .routing information, which wilj
‘Permit you to send correépbndence_tg the détaineés: -

Sensayah Beliprém (A-Joga) ©
Sabir Lahmar (A-3778) - :

: (A~ 37c)
Mustafa Aft-T And3ap).
Lakhdéf?Bpﬁhe&&qngﬁﬂ&hgaﬁrj
Hajj Omax ‘Boudel 13 R=-3ITF)

e Mohamed. Nachel
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. Let me assure you that the UnltEd States has treated
and will continue’ to Ereat all Guantaname Bay detainees
humanely :

Washingten, DC

20355..
.U."S.A.

. Sincerely,

Clifford G. Bond
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| DETAINEE ELECTION FORM
UNCLASSIFIEr T Dager 23 Sep 2008

Start Time: 1015
End Time: 1220

ISN#: 10004
(Name/Rank)
Translator Required? YES Language? ARABIC
" CSRT Procedure Read to Detainee or Writtem Copy Read by Detsinser .
Detainee Election: ~ e 0T

Wants to Participate in Tribunal
] Affirmatively Declines to Participate in Tribunal
] Uncooperative or Unresponsive

Personal Representative Comments:

Detainee will attend the Tribunal, He has fequest 2 witnesses. The witness will testify he was
never in the Bosnian Army and he knows nothing about al Qaida, The witnesses are 10006 and
10003. ' '

5 OCT 04, detainee determined he would not attend the Tribunal. _Affirmatively declined 1o
Pparticipate, since all documents would ot be presented to him,

1 I' Oct 04, after reviewing an addition unclassified information the Detainee elected attend the
Tribuna!

Exhibit D-¢.
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