March 31, 2005 ' ' ii"i“m

Annual Review Board (“ARB” or “Board”) Submission on behalf of Mustafa Ait Idir
By his attorneys Stephen H. Oleskey, Robert C. Kirsch, Douglas Curtis, and Melissa Hoffer
Wilmer Cutler Pickering Hale and Dorr LLP Boston, MA 02109

(Y%7 This Classified ARB Submission (“Classified Submission”) is made by the law
ﬁrm of Wilmer Cutler Pickering Hale and Dorr LLP on behalf of its client, Mustafa Ait
Idir.! Tt replaces our February 1, 2005, submission to the Board, which is hereby
withdrawn. The procedures set forth in the Administrative Review Board Process {“ARB
Process™) require this Board to undertake “careful consideration” of a number of factors,
mcludmg the likelihood that Mr. Ait Idir “will take up arms against the United States or
its allies,” and Mr. Ait Idir’s “intelligence value.” This Classified Submission will
provide the Board with information concerning those factors to assist its determination
that Mr. Ait Idir does not pose a threat to the United States or its allies, and that there are
no other factors supporting the need for Mr. Ait Idir’s continued detention. 2

w? As we will present to this Board below, our investigation into the circumstances
surrounding the arrest and continued detention of Mr. Ait Idir strongly suggests that the

' (42 WCPHD provides this submission and the accompanying materials without waiving any claims
subml!.tod on behalf of Mr. Ait Idir in the habeas corpus action Boumediene et al. v. Bush et al., curtcntly
pending in the United States Court of Appeals for the District of Columbia. WCPHD has contended in
those proceedings that Mr. Ait Idir was seized unlawfully by U.S. military amhonhes from Bosnia
Herzegovina and is being detained unjawfully at Guantanamo.

2( 4)  This Classified Submission necessarily focuses on the classified contents of the record relied upon -
by the CSRT, which is the only classified information available at this time to counsel for Mr., Ait [dir. The
CSRT record, however, includes only a small portion of the written recard reflecting information and
statements provided by Mr. Ait Idir during his internment at Guantanamo. For example, we are aware that
every detainee subject to the Department of Defense's order establishing the CSRTs was determined to be
an enemy combatant through “multiple levels of review.” See Order Establishing Combatant Status

Review Tribunal, § (a) (Juty 7, 2004).

(#2. The Board should affirmatively enquire whether additional information exists that bears on the
facts that Mr. Ait Idir does not pose a risk to the United States or its interests and has no intelligence value,
Further, this Board is mandated by its own procedures to assess the reliability of any piece of information
presented in the ARB proceeding, including whether the information is “specific as to the matters
described,” “corroborated by other information,” and was obtained by a source that “appears credible.”
Administrative Review Board Process, ARB proceedings at (e}(3). The ARB procedures specifically
recognize that information that is “vague, unsupported, or not established through reliable sources” is
considered less reliable. As is pointed out here, and in the related submissions of Messrs. Nechla,
Bensayah, Lahmar, Boumediene and Boudella, many of their CSRT panels questioned the relishility of
information provided to them.

(i)  To the extent the Board relies on any such additional information, we request that it also be made
available for review by us as Mr. Ait Idir’s security-cleared counsel. See In Re Guantanamo Detainee
Cases Memorandum Opinion Denying in Part and Granting in Part Respondents® Motion to Dismiss or for
Judgment as a Matter of Law at 45-53 (Jan. 31, 2005) (Classified) (finding CSRT process unconstitutional
on the ground that, inter alia, counsel must have access to all information relied upon for purposes of
reaching “enemy combatant” determination), attached to Joint Appendix at Ex. N.

' SEBI..E I 1’ ! . ’ CI’R‘I.—L‘;J L‘/." ”u-'ig,é ;evo-ce-.s

Declarschrow: QAo "¥i L,

22734




March 31, 2

Annual Review Board (“ARB” or “Board”") Submission on behalf of Mustafa Ait Idir
By his attorneys Stephen H. Oleskey, Robert C. Kirsch, Douglas Curtis, and Melissa Hoffer
Wilmer Cutler Pickering Hale and Dorr LLP Boston, MA 02109

(b)(1) B

{h)(1)  land that the allegations that formed the basis of that error have continued to
plague every evaluation of Mr. Ait Idir’s status since he was moved to Guantanamo Bay.

(u > Because the CSRT, as well as the underlying allegations, focus largely on the
asserted relationships among Mr. Ait Idir and the five other Bosnian-Algerians taken into
custody by U.S. forces in Bosnia in January 2002, we respectfully request that this Board
consider the Classified Submissions for all six of our clients when evaluating each of
their cases. For the reasons explained below, this Board should: find that Mr. Ait Idir
does not pose a threat to the United States or its allies; find he has no intelligence vaiue;
and recommend that he be repatriated to Bosnia.

1._(¥) DISCUSSION OF ARB CRITERIA.

A. (4} Mr. Ait Idir’s Personal Information, Work History, and Family Statug

(i) Mr. Ait Idir’s life story before his arrest is that of a tolerant, charitable man who
associated regularly with people of different faiths and had no propensity for Islamic
extremism. Born in Algeria in 1970, Mr. Ait Idir received a degree in computers. He
worked i m technical support for the International Islamic Rescue Organization (IIRO) in
Algeria® before the charity transferred him to Split, Croatia in 1993. In Split he met the
woman he would marry, Sabiha Delic-Ait Idir, a Bosnian teacher working with Bosnian
refugees displaced to Croatia during the war. See Affidavit of Sabiha Delic-Ait Idir,
attached to Joint App. at Ex. C(nn). Shortly thereafter, Mr. Ait Idir began pursuing BiH
residency and citizenship, traveling from Split to Sarajevo in late 1994 or early 1995 on a
United Nations flight to complete citizenship paperwork. BiH issued Mr. Ait Idir a
passport from its embassy in Zagreb, Croatia, and Mr. Ait Idir relocated to Bosnia in the
surnmer of 1995. Id. atJ 4.

¢) In Bosnia and Herzegovina, Ait Idir performed computer work for humanitarian
organizations caring for children who had lost their fathers during the war that preceded
the Dayton Accords. He first worked for Qatar Charities, in Zenica and then Tuzla. In
1997 he took a position in computer support with Taibah International in Sarajevo, a
charity that taught children English and computer skills. On the weekends he also
volunteered at the Red Crescent Society of the UAE, where his friends Mr. Boumediene
(ISN# 10005) and Mr. Nechla (ISN# 10003) worked.

(u)  Mr. Ait Idir made BiH his home, marrying Sabiha and fathering three children:
Muhamed (1997), Hamza (2000) and Abdullah (2002). See Joint App. at Ex. C(nn) at 9

* () He got that job with the assistance of his sister’s supervisor.

FOgo—
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4, Abdullah was born five months after Mr. Ait Idir was taken to Guantanamo, and Mr.
Ait Idir has seen only photographs of him, such as the ones included in Exhibit 3.

{u) Friends and acquaintances of Mr. Ait Idir confirm that he has never been a
religious or political extremist. He has worked for humanitarian organizations in order to
apply his computer skills to a charitable purpose, not because he saw such organizations
as vehicles for radical religious or political changes. He moved to Croatia for work, and
from Croatia to Bosnia for marriage, rather than undertalnng such travels for any
nefarious purposes.

{u) Mr AitIdir’s life outside of his work shows him to be a cosmopolitan person
actively engaged in the society in which he lived, rather than a radical trying to impose
extremist views upon it. Mr. Ait Idir dedicated his free time not to Islamic militancy, but
to secular karate clubs. In each of Split, Zemca and Sarajevo, Mr. Ait Idir joined, taught
at, and competed for the local karate club.* Each such club was open to people of all
backgrounds. In fact, Mr. Ait Idir was one of the few Muslims involved with the karate
club in Split, Croatia, which was made up primarily of Catholic Croatians and Orthodox
Serbians. Mr. Ait Idir regularly trained and competed with people of these diverse
backgrounds. It is telling that Mr. Ait Idir practiced and competed, without any reported
incidents, with the Split club during the time of a terrible ethnic war between Muslims,
Croatians and Serbs in Bosnia.

(4> The Director of the Sports Society Bosnia in Sarajevo has told us that he knows
Mr. Ait Idir to be peaceful, tolerant man, who got along with and enjoyed the company of
people from diverse backgrounds.” The Director knew Mr. Ait Idir well through his
karate and his work with children, and he said of Mr. Ait Idir, “He radiated gentleness,
and people loved him, especially children.” See Exhibit 5.

{4 Should Mr. Ait Idir be returned home to Bosnia, he plans to resume his life. He
has computer skills valuable in the job market and a long background in charitable work.
He has a loving family in Sarajevo, including three young children who 'he hopes to

~ support in a way that has not been possible over the past three years.® Especially after his
involuntary absence, he has no desire to leave his home in Bosnia.

‘Ct) M. AitIdir’s involvement with Jocal and natienal karate competitions commenced many years
ago, while he lived in Algeria. Mr. Ait Idir’s specialty was demonstrating karate “forms,” known as
“kata.”

5 0") The Karate Club Bosna, of which Mr. Ait Idir was an active coach and member up until his arrest,

is a non-religious orpnmtmn open to all. See Letter from Director of the Sports Soczety Bosnia attached
as Exhibit 5.

6 {4) Based on our advice, Mr. Ait Idir initially elected not to participats in the CSRT process. Between

* sessions, however, his Personal Representative shared with him the affidavit signed by his wife in the
Habeas Corpus proceedings. He was so moved by his wife's affidavit, stating that she had financial
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B, () Circumstances of Mr. Alt Idir’s Apprehension

(b)(1).(B)(7)(A)

L™ 7 Unfortunately, the origin of the arrests was entirely lost in the midst of the CSRT
process, and, in fact, in what can be viewed, at best, as an Orwellian twist, the probable
cause originating with our government (relating to an event the Tribunal concluded was
never more than a suspicion) was attributed to the Bosnians.

troubles trying to support the family on her own. that he reconsidered his initial decision not to appear
before the CSRT. His statement to the CSRT is attached to the Joint App. at Ex. C(00).

7{#) It was alleged before the CSRT that Ait Idir “planned” to travel to Afghanistan. Mr. Ait Idir
denied that claim amy time it was suggested to him and there was no evidence among the materials
submitted to the CSRT suggesting that he had made such plans. 7d. at 13-14 of 24; 21 of 24.
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(b)(1)

(w

See Enc. (2) to Ait Idir CSRT Decision Report at Exhibit R-34, attached to Joint App. at
Ex. C(jj) (emphasis in original),

(u) But got it wrong — the Bosnians had no evidence other than that

alluded to by the U.S. in the October 16 note, and, in fact, found no evidence even after
an extensive investigation. On October 25, 2001, the Bosnian Ministry of Defense
diligently requested from Interpol countries any information about the Algerian six that
would support the allegations which had triggered their arrests days earlier, but nowhere
in the file is there a substantive response to this request.® Jd. We respectfully request,
therefore, that in reviewing the dangerousness of Mr. Ait Idir, as well as that of the other
five Bosnians, this Board recognize that the original reason offered to detain these men
was a mistake. And, therefore, the volumes of paper that build or are based on that error
should be viewed with deep suspicion, if not ignored entirely. Those mistaken
assumptions permeate the CSRT materials relating to Mr. Ait Idir.

(4 ) Notably, in une 2004, the Chief Federal Prosecutor of Bosnia formally ended any
criminal investigation into Mr. Ait Idir’s alleged conduct.” Mr. Ait Idir is not charged
with any crime under either Bosnian or U.S. laws.

2
IFuNewa Disclosed Evidence Sheds Light on Source of U.S. Suspicions

(b)(1)

u) This request for information supporting allegations against our six clients, and the lack of response
to it, is notably absent from the CSRT files of others, including the file of Mr. Boumediene, and therefore
was not considered by those Tribumals. ‘

* (%) We attach to the Joint Appendix at Exhibit B(d) a letter (in English and Bosnian) from the Chief
Prosecutor to the UN Office of the High Commission for Human Rights indicating that he dropped the

investigations as of June 2004.
SEORETINOFURN™
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(4) The fact that Messrs. Boumediene, Boudella, Ait Idir and Nechla also repeatedly
freely acknowledged — in interrogations and in their CSRT testimony — that they shared a
social friendship encouraged interrogators to characterize them as “known associates.”
But without the centerpiece element, the successful “smear campaign * run by Mr.
Lahmar’s embittered and self-interested (sce below) ex brother-in-law, what is left of the
“GIA cell “ and the “terrorist conspiracy” of the six, is little more than a handful of
married men, gainfully employed in humanitarian aid work, all Algerian ex-patriots
living in Bosnia, four of whom often socialized on weekends.

W, amad’s
attorney in Bosnia, counsel recently obtained a copy of a long, rambling handwritten
letter that Hamnad sent from prison on July 26, 2004 to U.S. Genera JJNGMMMNRR then
SFOR Commander in Bosnia.'? A capy of this letter and an English translation of the
letter are attached to the Joint Appendix at Exhibit M.

{4 The letter is sed 10 “Respected Mr. Commander of SFOR Genera SNENENEIP" Msjor
General named SFOR commander in Bosnia on October 2, 2003 and served in that
capacity until October 5, 2004, when he was replaced by Brigadier Genera WSS SFOR itsclf
was replaced on December 2, 2004 by UFOR.

SEGREF/NORORN—
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(U The letter by Hamad apparently responds to earlier comments or communications
to Hamad, which he attributes to General [h\/(R) |or his aides. The letter begins with a
remarkable admission: “I know that you do not trust to what I have publicly stated about
Al Qaeda and its engagement in Federation of BiH...I spoke about that with investigators
from the FBI on several occasions and we are still in touch.” Hamad complains in the

letter that Gm«Mn to suspect the honesty of my allegations and
accusations,” and that (b)(6) s “not right when you think that I only lie, that I
do not speak truth and that I only try to get myself out of prison by this.”

{¢y Itisplain from the text of Hamad’s letter that (1) he is incensed that General
[p)(&) and SFOR no longer believe his “detailed data” concerning Muslim mujahedin
activities in Bosnia from 1992 onward; (2) Hamad has been an informant for the FBI and
“domestic and international investigators” in Bosnia for years in a long standing but
unsuccessful effort to buy his way out of prison in exchange for all the information he
can supply; and (3) he is deeply upset that “the honesty of my allegations that Al Qaeda
was connected with many Islamic humanitarian organizations which were engaged in
Bosnia during and after the war, under the lead of the High Saudi Committee for Relief”
is now suspect. Obviously, General(b)(6)| and SFOR did not find Hamad to be a
credible source.

(«> This letter goes well beyond the information belatedly supplied by email to two

members of Mr. Lahmar’s CSRT 0& October 20, 2004, ‘b2‘1 2

(b)(1)

(b)(1)
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Unfortunately for Mr. Ait 1dir and the other five men amrested, however, Mr. Lahmar’s
new father-in-law’s place of employment was yet another in the string of associations
that lead to his arrest in October 2001 and that could be cited to his CSRT as claimed

“ support for the “Bmbassy bombing plot.” For a discussion of how Mr. Lahmar’s father-
in-law did not provide evidence of the alleged bombing plot see Section E(1) infra.

C. {4) Statements Made By Mr. Ait Idir and Cooperation and Conduct While in -
- Detention

(#) Mr. Ait Idir is a man of strong principles and personal convictions. On several
occasions, those principles and convictions have conflicted with the rules established at
Guantanamo, and the methods used to punish Mr. Ait Idir and others. We do not ask the
Board to ignore those incidents — including his decision to resist, rather than surrendering
his pants (which he explained, repeatedly, were needed to practice his religion) and his
decision not to answer the questions posed to him for years by interrogators because none
— despite three years of internment — ever had offered any explanation for his continued
imprisonment.” Viewed in the context of the record submitted to the CSRT panel before
which Mr. Ait Idir appeared, his conduct shows the strength of conviction and personal
integrity that made him a respected and contributing member of the complex, multi-
ethnic community where he lived until 2001. Those same qualities — qualities he has
retained despite years of incarceration — promise that he will resume that constructive
role if this Board exercises the judgment and discretion to recommend his release.

D. . Bosnia’s Willingness to Repatriate Mr. Ait Idir

Mx Alt Idn"s ﬁ'umtmn is clear in the tnmcnpt of his appearance before the CSRT. See Enc. (3)

(b)(1)
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(u » The Bosnian government has taken a number of steps that demonstrate its
unequivocal commitment to repatriating the six men to Bosnia. See generally, Summary
of Actions of the Government of Bosnia and Herzegovina Concerning the Return of the
Six Detainees Taken From Bosnia and Herzegovina to the U.S. Prison at Guantanamo
Bay, Cuba, attached to Joint App. at Ex. B. '

(4) Specifically, on April 21, 2004, the Bosnia-Herzegovina Parliament House of
Representatives Commission on Human Rights, Refugees, Immigration and Asylum
(“Commission™) issued a report, in accordance with Article 40 of the Rules of Procedure
of the Bosnia-Herzegovina Parliament House of Representatives, requesting that BiH and
FBiH authorities '
(4} nitiate immediately proceedings with the authorities of

USA related to return of { ] [ Nadja Dizdarevic’s] spouse

and others in this case detainees [sic] held in the military.

base, Guantanamo Cuba. 16

~ Id. at {f), Unofficial Translation of Commission Report.

(4> The Commission also “order{ed] BiH authorities (the Council of Ministers of
BiH) and FBiH authorities (government of FBiH) to completely implement the decision
of the HR Chamber number CH/02/8697 and others from 3 September 2002.” Id. That
Court concluded that various rights of the six were violated when Bosnia handed them
over to the U:S. Specifically as to Mr. Ait Idir, the Bosnian Human Rights Chamber
decided in 2003 that by handing-over Mr. Ait Idir, a Bosnian citizen, to U.S. custody,
Bosnian authorities violated rights afforded him under Bosnian law. See Admissibility
and Merits, Case No. CH/02/8961(April 4, 2003), attached as Exhibit 2.

(4)  OnNovember 16, 2004, the Bosnian Council of Ministers adopted the
recommendations of the Ministry of Justice with respect to the six detainees, including
Recommendation 9, which stated it is necessary to begin negotiations with the United
States government for their repatriation. And Slobodan Kovac, the Bosnian Minister of
Justice, recently stated unequivocally, “Ministry of Justice of BiH is interested in getting:
these individuals back in BiH . . .” ' See Statement by Bosnian Minister of Justice,
Slobodan Kovac (January 31, 2005) attached to Joint App. at Ex. B(h). The Ministry of
Justice kas confirmed that Messrs. Boudella, Nechla, Boumediene, and Ait Idir are all

% (a) Nadja Dizdarevic, Mr. Boudella’s wife, submitted an application to the Commission on February
26, 2004, to initiate proceedings to repatriate all six of the men to Bosnia.

17 (4 On March 30, 2005, the House of Representatives of the Parliament of Federation of Bosnia and -
Herzegovina (a regional government body in Sarajevo) declared to the Bosnian Prime Minister that the
Bosnian government should actively seek the release of the six men from Guantanamo. See Declaration
attached to Joint App. at Ex. Q.
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citizens of Bosnia, have not been convicted by the court in Bosnia, and are not subject to
any on-going criminal proceedings. Id.

(47 Mr. Ait Idir is not the dangerous terrorist he is accused of being. On the contrary,
the Bosnian Government has recognized his status as a Bosnian szen and initiated
proceedings to secure his safe retumn to Bosma.

E.(#) Mr. Ait Idir Never Took Up Arms Against the United States and There Is No
Basis In the Record to Conclude That He Would Do So In the Future.

1. {#) Mr. Ait Idir’s and Mr. Boudella's CSRTs Recognized the Absence of Evidence
Purporting to Show that the Six Were involved in a Plot to Bomb the U.S.
Embassy.

(4) a. Finding of Ait Idir Tribunal.

- (b)(1)

{ 4) b. Finding of Boudella Tribunal.

(b)(1)
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(b)(1)

(4) This Board is mandated by its own procedures to make an assessment, as Mr.
Boudella's CSRT did, of the reliability of any piece of information presented in the
proceeding, including whether the information is “specific as to the matters described,”
“corroborated by other information,” and was obtained by a source that “appears
credible.” Administrative Review Board Process, ARB proceedings at (¢)(3). The
procedures specifically recognize that information that is “vague, unsupported, or not
established through reliable sources” is considered less reliable.

() This Board should take note of the complete absence of credible evidence showing
that the six were involved in any alleged plot to bomb the U.S. Embassy in Bosnia, and
the conclusions of two CSRTs (the two CSRTs that chose to examine this question)
calling into question the existence of any plot involving the six men.

2. (V7 There is No Basis in the Record to Support the Assertion that Mr. Ait Idir is a
Member of the Amed Islamic Group (“GIA").

(b)(1)

W(U) SeeClassified Summary of Basis for Tribunal Decision at 2(c), page 3, attached to Joint App. at
# ( U ) We respectfully submit that this Board adopt the same conclusion for the other five men, As is the
case for Mr. Ait Idir, the Algerian government has not alleged that Messrs. Bensayah, Boummediene,

Lahmar, Nechle or Boudella are members of the GIA. The absence of any such communication from the
government of Algeria, combined with the willingness of the Algerian government to assist counsel for
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(b)(1)

3. (u) Mr. Ait Idir's Work for A Charity Does Not Demonstrate that He Poses A Risk to
the U.S. or Its Allies.

() The findings of the CSRT also appear to rely on the fact that for a number of
years Mr. Ait Idir worked for a series of Islamic charitable organizations and that some of
those organizations were suspected of having sympathy for or having aided Al Qaeda.
Mr. Ait Idir made clear at his CSRT hearing that he knew nothing of any such
involvement by any of those organizations, nor would anyone who objectively examined
his background and work believe there was any such connection.

(u) Mr Ait Idir was a computer training and repair specialist. He was not the person
in charge of any charity or how it dispensed funds. Rather, he was the one who kept
computers running, and he maintained his own side business repairing computers for
others. Those facts are set out in the CSRT record, consistently. We do not here take
issue with the conclusions stated in the CSRT records about the organizations which
employed Mr. Ait Idir, other than to point out that they offer the Board mere, bald
conclusions. However, it is incumbent on this Board to look more deeply into Mr. Ait
1dir’s involvement with those organizations.

these six men, by providing certification documents demonstrating their Algerian birth (see Exhibit 1),
strongly suggests that the numerous allegations of GIA involvement contained in many of the exhibits are
simply wrong. We hope this Board will be guided by the repeated and widespread ocourrence of such
errors in deciding whether to give any weight to other, similarly questionable conchusions drawn from those
same exhibits. : : ‘

(b)(1)
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(# ) Given his relatively low level and almost purely technical positions, Mr. Ait Idir
could not be considered to have been supporting terrorist activities just because he was
employed at a particular place. Such guilt by association — particularly such a tenuous
association — is not a sufficient basis for suggesting Mr. Ait Idir poses any risk to the
-U.S., and, perhaps more significantly, does not overcome the consistent evidence
suggesting he poses no such threat.

F. (V. Mr. Ait Idir Has No Intellivence Value.

(b)(1)

(#) Mr. Ait Idir was never interrogated about his participation in any activity that
actually has resulted in harm to the United States or its interests, and the record reflects
no evidence of any actual plan to undertake such activity. Rather, the record reflects that
Mr. Ait Idir regularly has spoken with his interrogators under extremely difficult
conditions. He consistently has provided the same answers. Year four of interrogation
on the same topics is just as unlikely to yield new or useful information as years one, two,
and three have been, because Mr. Ait Idir simply has no information that would be of any
intelligence value to the United States.

E.(%) Summary of Mr. Ait Jdir’s Health and Need for Medical Treatment

(G) Mr. Ait Idir has been physically damaged and his mental health has deteriorated
substantially due to his ongoing detention in Guantanamo. While not mentioned
anywhere in his CSRT file, shortly after a guard — in an incident that was wholly
unprovoked — jumped onto the side of Mr. Ait Idir’s head, and drove his head into the
rock covered ground, Mr. Ait Idir lost the use of 50% of his facial muscles — at 34 years
of age, this former champion athlete suffered a stroke. '

(4) Counsel have requested and been denied access to Mr. Ait Idir’s medical records
in Guantanamo but were been able to survey Mr. Ait Idir’s mental health using a detailed
questionnaire prepared by forensic psychiatrist, Dr. Daryl Matthews. See Sample Proxy
Psychiatric Exam and Mental Status Examination, attached to Joint App. at Ex. L. Dr.
Matthews is the Director of the Forensic Psychiatry Program at the John Burns School of
Medicine, University of Hawaii. See Curriculum Vitae of Dr. Daryl B. Matthews,
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attached to Joint App. at Ex. K. For the last ten years, Dr. Matthews has also served as a
Consultant to the U.S. Army Medical Command and Co-Director of Training in Forensic
Psychiatry at Tripler Army Medical Center in Honolulu, Hawaii. 7d.

(a > Based on Dr. Matthew’s review of Mr. Ait Idir’s responses to the questionnaire,
he determined that Mr. Ait Idir may be suffering from a Major Depressive Episode due to
his treatment and prolonged detention at Guantanamo. See Letter from Forensic
Psychiatrist, Dr. Daryl B. Matthews, attached as Exhibit 6. Mr. Ait Idir’s experiences in
detention, including beatings, forced isolation and witnessing torture of other detainees,
are well-known to trigger depression in previously healthy people. Dr. Matthews
concludes that Mr. Ait Idir is likely to suffer continuing and exacerbated symptoms of
depression if he is not removed from the stressors he currently faces in detention.

IL(#) ERRORS IN UNCLASSIFIED CSRT SUMMARY AND REQUEST FOR
ACCESS TO EVIDENCE

Al u) Errors in Unclassified CSRT Record.

(4) We respectfully submit that the same errors which affected the classified CSRT
record relating to Mr. Ait Idir also should influence this Board in evaluating the public
portion of the CSRT record. Mr. Ait Idir’s version of the facts has been consistent since
his original arrest in Bosnia and shows the error present in the public CSRT record. For
the convenience of the Board, we will address the principal errors in the public CSRT
record briefly here. The following references are drawn from Exhibit R-1 of the CSRT
record of Mr. Ait Idir, attached to the Joint Appendxx at Ex]ublt C(c), and the CSRT
allegations appear in italics.

1.(4) Mr. Ait Idir is associated with al Qaeda.

(%) Nothing in the record — other than unsubstantiated, conclusory statements
common to the files of all six of our clients — connects Mr. Ait Idir with any terrorist
group.

2.(4) Mr. 4is Idir acquired BiH citizenship in 1995 by serving in the Bosnian military.
{ i ) This statement is false

(U) It was alleged before the CSRT that Ait Idir acquired his Bosnian citizenship by
“serving in the Bosnian military in 1995.” Mr. Ait Idir has denied this. See page 17 of
his statement to the CSRT, attached to Joint Appendix at Exhibit C(co). Additionally,
official records from Bosnia and Croatia should confirm that Mr. Ait Idir did not serve in
the Bosnian military, and only became a Bosnian citizen and traveled to Bosnia as the
~war there was ending. Mr. Ait Idir described these records in detail to the Tribunal (/4. at
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p-10-11 of 24), and pointéd to certain records on his person when he was taken to
Guantanamo (/d. at p.15-16 of 24). The Tribunal does not appear to have made any
eﬁ'orts to obtain these records from the relevant governmental authontl&s

3 (#) GIA has ties to al Qaeda.

{ v ) This allegation is not relevant in light of the total absence of any connection
between Mr. Ait Idir and the GIA.

4.(k ) He associated with a known al Qaeda operative.

(&) Mr. Ait Idir vehemently denied any connection with anyone he knew to be
associated with al Qaeda, and pointed out the absurd position the Tribunal was in as it
attempted to give him an opportunity to refute charges, but could supply rio evidence to
which he might respond. For example, the Tribunal was unable to tell Mr, Ait Idir the
name of the person he was allegedly in association with. This portion of his statement to
the CSRT was quoted in a recent federal court opinion, which was adopted by six federal
judges in 11 detainee Habeas Corpus cases, for its poignant critique of the adequacy the
CSRT process. See In re Guantanamo Detainee Cases, Memorandum of Opinion
Denying in Part and Granting in Part Respondents Maotion to Dismiss or For Judgment
as a Matter of Law, page 44 (January 31, 2005).22 The fact that neither Mr. Ait Idir nor
his counse] were able to view and contest such evidence in connection with the CSRT
prozgwdmg was cited to illustrate the principal constitutionat defect in the CSRTs. See
Id,

5.00) He planned to travel to Afghanistan.

(4 This assertion has no support in the CSRT record and was denied by Mr. Ait Idir.
His personal life and history — the fact that he has a family, the fact that he had deeply
rooted community involvements through his karate club and classes, the fact that — even
during the Bosnian civil war — he was in that country because of his job, rather than to
fight, coupled with the total absence of any evidence supporting the allegation, indicates
this Board should not use that mistaken conclusion to support a finding against Mr. Ait
Idir.

6. () Mr. Ait Idir participated in military operations against the U.S. or its partners.

( 4 ) Again, despite this damning conclusion, the record contains not a hint of -
supporting evidence.

2 (4 7 Thig order was drafted by Judge Green, and entered in each of the following cases: 02-CV-0299
(CKK), 02-CV-0828 (CKK), 02-CV-1130 (CKK), 04-CV-1135 (ESH), 04-CV-1136 (JDB), (4-CV-1137
(RMC), 04-CV-1144 (RWR), 04-CV-1164 (RBW), 04-CV-1194 (HHK), 04-CV-1227(RBW), AND 04
CV-1254 (HHK). The order is attached to the Joint Appendix at Exhibit N.
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7. (4} He was arrested on October 18, 2001

« > Respectfully, we have nothmg to add about the mistaken cxrcumstances that
resulted in Mr. Ait Idir’s arrest than we have stated above. The smear campaign by Mr.
Lahmar’s former brother in law is at the root of this charge.

8.{ ) He was arrested because of his involvement in the embassy plot.

(«) There was no “embassy plot,” and this allegation otherwise is entirely accurate.
The sole reason that the United States asked the Bosnian government to arrest Mr. Ait
Idir was because of the feared, but non-existent embassy plot. There was no plot; this
Board should make a finding that corrects the injustice that Mr. Ait Idir has suffered
because of that mistake.

B. (¢) Request For Access to Evidence.

{«) The following five exhibits are missing from Mr. Ait Idir’s Classified CSRT
record: Exhibits R-39 — 44, which purport to be the very classified exhibits that the CSRT
relied on (see classified summary of basis for tribunal decision at pp 1-3) to support its

- confirmation of Mr. Ait Idir’s status as an Enemy Combatant.

( #) On February 26, 2005, counsel wrote to the Department of Justice requesting that
we be given immediate access to these records. See Letter from Robert Kirsch, Esq. to
Department of Justice at Exhibit 7. We have not yet received a response. This Board
should seek to review all evidence considered by Mr Ait Jdir’s CSRT, including the
missing five exhibits.

1. (¥CcONCLUSION

(U i ﬁtobér 2001, in the wake of the 9/11 terrorist auack,- ( 510)
m In the intervening 3 % years,
CSRT panels of Dep of Defense officers have concluded that there was no threat

to the U.S. embassy, and the information provided by Mr. Ait Idir and the other five men
has been consistent with respect to their innocence, and to the peaceful natures of their
private lives. When Mr. Ait Idir’s CSRT file is subjected to any real scrutiny (even
without our ability at this time to call and cross examine witnesses or to seek additional
exculpatory evidence in intelligence files, for example), it cannot support a good faith
determination that he now presents any meaningful security risk to the U.S. or its allies.

(47 The ARB panel cannot give Mr. Ait Idir or his family back those now lost three
and one-half years. It cannot salvage the damage to his reputation after he was publicly
labeled and charged as GIA and terrorist and then interned at Guantanamo. It cannot
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restore his mental or physical well-being, which has been diminished by over three years
of close confinement and mistreatment in Guantanamo in order to permit extended
interrogation of Mr. Ait Idir about Muslim charities in Bosnia-information that the record
before this Board now shows he never had, in any meaningful intelligence sense The
Board can and should declare that he is not now a threat to U.S. citizens or its allies and
thereby allow the Bosnian government to negotiate his return — as well as that of the five
other Bosnian Detainees ~ to their families, community and jobs at an early date.

tfully Submxﬁi, W
Stephen . Oleskey

Robert C. Kirsch
Douglas Curtis
" Melissa A. Hoffer
Wilmer Cutler Pickering Hale and Dorr, LLP
60 State Street
Boston, Massachusetts 02109
617.526.6000
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Mustafa Ait Idir
Exhibits to ARB Submission

. Algerian Citizenship Certificate
- Human Rights Chamber Decision on Admissibility and Merits, Case No.

CH/02/8961(April 4, 2003)(finding that there were no proper grounds to revoke

Mr. Ait Idir’s Bosnian citizenship at the time of his arrest in 2001 and that by

- handing-over Mr. Ait Idir; a Bosnimr citizer, to U.8: custody, Bosnian authorities

violated multiple provisions of Bosnian law.)

. Photographs of Mr. Ait Idir and his three sons

- Photographs of Mr. Ait Idir working with children in Bosnia

. Letter from Director of the Sports Society Bosnia (February 1, 2005)

. Letter from Forensic Psychiatrist Dr. Daryl B. Matthews (March 24, 2005)

. Letter from Robert Kirsch, Esq. to Department of Justice Regarding Missing

Exhibits -

UNCLASSIFIED




UNCLASSIFIED
Ait Idir Exhibit 1

UNC! A2I9IED

22752




DAmbasciafa

bella "B epubblica Plgecina
Democrafica ¢ Wopolare

22753

Roma

N°14/05A .C

UNCLASSIFIED

N (FUNONT
)l bl
Lo 9y

ATTE STATION
DE
NATIONALITE

L'Ambassade de Ia République Algérienne Démocratique et
Populaire 4 Rome atteste par la présente que

Nom AIT IDIR

Prénom Maustafa

Né le 09/07/1970 a: Sidi M’hamed
Est de nationalité Algérienne

La présente attestation est délivrée pour servir et valoir ce que

de droit.

Rome, le 13 janvier 2005
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5.  Conclusion as to admissibility and strike out

93. The Chamber decides to declare inadmissible the claim of a violation of the *reasonable time
requirement” in regard to the proceedings before the Supreme Court in the administrative dispute
against the revocation of citizenship. The Chamber further decides to strike out the part of the
application conceming a possible violation of the presumption of innocence as protected under Article
6, paragraph 2 of the Convention, the matter having been resolved. The remainder of the application
is to be declared admisslble against both respondent Parties, Bosnia and Herzegovina and the
Federation of Bosnia and Herzegovina, in its entirety as none of the other grounds for declaring the
case inadmissibie have been established.

B. Maorits

94, Under Article XI of the Agreement the Chamber must address the question whether the facts
established above disclose a breach by the respondent Party of its obligations under the Agreement.

1. Article 3 of Protocol No. 4 - prohibition of the axpulsion of nationals
95.  Article 3 of Protocol No. 4 prohibits the expulsion of nationals and reads:

“(1) No one shall be expelled, by means either of an Individual or of a collective measure,
from the territory of the State of which he is a national.

“(2) No one shall be deprived of the right to enter the teritory of the State of which he is a
nationat.”

96.  With regard to the rights protected by Article 3 of Protocol No. 4, the Chamber preliminarily
notes that, while the Convention uses the term “expulsion”, the application of this provision is hot
limited to cases in which the appiicant is the subiect of an “expuision” In accordance with domestic
legal terminology. The protection afforded by the provision applies also in cases in which & person is
deported, removed from the temitory in pursuance of a refusal of entry order or handed over to
officials of a foreign power.

97. The applicant obtained both the citizenship of Bosnia and Herzegovina and that of the
Federation of Bosnia and Herzegovina, as it is not possible to be a citizen of the State without having
citizenship of one of the Entities and vice versa, at a date unknown to the Chamber, probably
sometime in 1995,

98.  On 16 November 2001 the Federal Ministry of Interior Issued a decislon against the applicant
revoking his citizenship on the grounds that, at the time of applying for his citizenship of Bosnia and
Herzegovina, the applicant had “had hidden intention not to respect the Constitution, laws and other
provisions of Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina” and that he
*shall hamm intemational and other interests of Bosnla and Herzegovina(see
paragraph 18 above). _

99. The applicant initiated an administrative dispute against the procedural decision of
16 November 2001 revoking his citizenship. On 19 December 2002 the Supreme Court of the
Federation annulied the procedural decision revoking the applicant’s citizenship because it was based
on reasons which violated the presumption of innocence as protected by Article 6, paragraph 2 of the
Convention. The Supreme Court established further that the purported hiding of his intention to cany
out a crime could not be considered to be “fraud, false information or ... hiding any relevant fact™ for
the purposes of Article 24, paragraph 1 of the Law on Citizenship of the Federation of Bosnia and
Herzegovina and Article 23, paragraph 1. of the Law on Citizenship of Bosnia and Herzegovina.

100. The Chamber finds that the decision of the Supreme Court clarifies the question whether the
applicant had lost his citizenship at the time of being handed over to the US Forces. In accordance
with Article 64 of the Law on Administrative Disputes, the Supreme Court decision annulled the
decision on revocation of citizenship ex tunc. That means that the applicant never lost his citizenship
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of Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina, but must be considered a
citizen of Bosnia and Herzegovina for the entlre time period since he was granted that citizenship
until to date (see also paragraph 80 above}. Accordingly the applicant must be considered to have
been a national of Bosnia and Herzegovina at the time of his expulsion. Henge, Article 3 of Protocol
No. 4 to the Convention is applicable.

101. Article 3 of Protocel No. 4 to the Convention prohibits any expulsion of nationals and
contains no exceptions. The Chamber finds that both respondent Partles share the responsibility for
the fact that the applicant, in spite of being a national of Bosnia and Herzegovina, was handed over
“to the US Forces and subsequently forcibly removed from the territory of Bosnia and Herzegovina.
Therefore both respondent Parties violated Article 3 of Protoco! No. 4 of the Convention.

2. Article 5 of the Convention - right to liberty and security of person
102. Article 5, paragraphs 1 {c) and (f) reads:

“(1) Everyone has the right to liberty and security of person. No one shall be deprived of his
liberty save in the following cases and In accordance with a procedure prescribed by law:

c. the lawful arrest or detention of a person effected for the purpose of bringing him before
the competent legal authority on reasonable suspicion of having committed an offence or
when It Is reasonably considered necessary to prevent his cornmltting an offence or ﬂeeing
after having done so;

f. the lawful arrest or detention of a person ... against whom action is being taken with a
view to deportation or extradition.”

a As to the applicant's detention until the entering Into force of the Supreme
Court decislon to release him on 17 January 2002

103. The Chamber notes that the applicant was held in pre-trlal detention until the entry into force
of the release order on 17 January 2002. This pre-trial detention was based on a procedural decision
by the investigative judge of the Supreme Court of the Federation ordering the applicant's arrest. The
procedural decision was based on the suspicion that the applicant had commitied criminal acts of
international terrorism as prohibited by Article 168 paragraph 1 in conjunction with Article 20
paragraph i of the Criminal Code of the Federation of Bosnia and Herzegovina. The decision regarding
the applicant was issued on 18 October 2001. The Chamber notes that the reasons on which the
pre-trial detention is based are not set out in great detail in this procedural decision,

104. On 30 October 2001 the Supreme Court of the Federation Issued a decision to open an
investigation against the applicant and seven other persens based on reasonable suspicion that
these eight persons had committed a punishable attempt of the criminal offence of international
terrorism. This declsion sets out the suspicion against the applicant in more detall than the
procedural decisions which ordered the applicant’'s pre-trial detention. It explains to what extent the
applicant and the other seven persons accused of the same criminal offence knew each other and it
explains that the applicant, together with the other accused persons, Is under the suspicion of being
involved in preliminary activities in order to carry out a temorist attack on the US and UK Embassies in
Sarajevo.

105. On 17 January 2002 the Supreme Court ordered the release of the applicant, as the
conditions for continued Investigative custody were no longer satisfied. According to the submission
of the Federation of Bosnia and Herzegovina, the applicant was released from pre-trial detention at
11.45 p.m. on the same day. He was taken into custody by forces of the Ministry of Intertor Police,

106. The applicant does not appear to allege that his detentlon, as ordered by the Supreme Court,
in connection with the investigation into his involvement of the alleged terrorist activities, was
unlawful. However, he has challenged his detention before the domestic courts and the Supreme
Court has upheld the orders for custody. Also, the Chamber notes the lack of detail and reasoning in
the procedural decisions ordering the applicant’s arrest.
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107. For these reasons, the Chamber has examined whether the applicant’s detention until the
entry into force of the Supreme Court’s decision of 17 January 2002 was lawful in accordance with
Article 5 paragraph 1(c} of the Convention, specifically whether the amest and detention were based
on a reasonable suspicion that the applicant had committed an offence.

CH/02/8961

108. The Chamber recalls that the case law of the European Court of Human Rights
(“the European Cowurt™) has allowed a wider margin of appreciation In the manner of the application of
Article 5 where issues arise relating to terrorism as long as the essence of the safeguard provided for
by subparagraph {c} is left intact.

109. The Chamber considers that the pre-trial detention and the decision to open an investigation
against the applicant of 30 October 2001 must be considered in light of the special circumstances in
regard 1o intemational terrorism following the attacks on the World Trade Center, the Pentagon and
other targets in the United States of America on 11 September 2001. The Chamber takes account of
the obligations of the respondent Parties arising from the UN Security Council Resolution 1373
{2001) to:

*Ensure that any person who participates in the financing, planning, preparation or
perpetration of terrorist acts or in supporting temrorist acts is brought to justice and ensure
that, in addition to any other measures against them, such temorist acts are established as
serious criminal offences in domestic laws and regulations and that the punishment duly
reflects the seriousness of such tenrorist acts; *

110. The Chamber does not find that in the present case the Federation has stretched the notion
of “reasonableness” to the polnt where the essence of the safeguard provided by Article $ paragraph
1 (c} of the Convention is impaired. Hence, the Chamber is satisfied that the Federation of Bosnia
and Herzegovina has complied with the requirements of Article 5 paragraph 1 (c) of the Convention,
the suspicion upon which the pretrial detention was based belng “reasonable”. Accordingly, the
Chamber finds no violation of Article 5 of the Conventlon for the period from the time of the initial
arrest until the entry into force of the decision of the Supreme Court to release the applicant on
17 January 2002.

b. As to the applicant's detention after the entering Into force of the Supreme
Court decision to release him on 17 January 2002 unti the hand-over to the
US forces

111. The Chamber recalls that the Supreme Court on 17 January 2002 ordered that the applicant
was “to be Immediately released from detention™. It appears that the Registry of the Supreme Court
only works until 4 p.m. The Chamber concludes therefore that the decision ordering the release must
have been issued before that time. It seems that after the decision of the Supreme Court was
issued, it was sent by a messenger {0 the prison in which the applicant was held in detention.
Mr. Fahrija Karkin, the lawyer of Boumediene Lakhdar, one of the applicants In Boudellaa and Gthers,
who was standing outside the prison gates on 17 January 2002 claims that he saw the messenger of
the Supreme Court entering the prison at around 5 p.m. He claims that from that time cnwards for
the next few hours he unsuccessfully tried to contact his cllent. He further states that he was not
informed abeout the Supreme Court order to release his client at that point in time. These statements
remain undisputed.

112, The Chamber notes that according to the submissions of the Federation of Bosnia and
Herzegovina the applicant was only released from pre-trial detention at 11.45 p.m. on 17 January
2002 and not immediately after the receipt of the order by the prison. Neither respondent Party
submits any reasons for the delay in the execution of the Supreme Court order.

113. The Chamber further notes that, despite the delivery of a legitimate order for the applicant’s
release, and despite no issuance of a further order for detention, the applicant was immediately
taken Iinto custody by members of the Federation Police and remained In thelr custody until
6.30 a.m. the following day when he was handed over to the US forces. It remains unclear In this
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context whether the applicant was Informed about his release from pre-trial detention and hence
whether he leamt that his detention now had a different quality as it was based on different grounds.

i Possible justification under Article 5 paragraph 1({c)

114. The Federation states that it has complied with the Supreme Court order by releasing the
applicant at 11.45 p.m. on 17 January 2002, the same day the Supreme Court issued the order.

115. The Chamber notes that by 11.45 p.m. on 17 January 2002 the applicant had been held In
detention for some six to eight hours after the Supreme Court had ordered his "immediate” release.
The Chamber finds that the Supreme Court decision to order the applicant’s release ought to have
been complled with by the prison authorities when they received the order of the Supreme Court In
the late afternoon or early evening of 17 January 2002. The continued detention on 17 January 2002
after the entry into force of the Supreme Cournt decision was clearly not covered by Article 5 paragraph
1{c) of the Convention. The release cannot be considered to be “immediate* and in compliance with
the Supreme Court order.

il. Possible Justification under Article 5 paragraph 1(f) for the period
after 1.1.45 p.m. on 17 January 2002

118. The Chamber must now examine whether the applicant’s detention after 11.45 p.m. was
Jjustified under Article 5 paragraph 1(f) of the Convention which allows the “lawful arrest or detention
... of a person against whom action is being taken with a view to deportation or extradition”.

117. The Chamber notes that in order to rely on Article 5 paragraph 1(f) of the Convention as
Jjustification for the detention of the applicant the respondent Parties need to fulfil two conditions: the
amest and detention must be “lawful” and, in addition, against the person arrested and detained
action must be taken “with a view to deportation and extradition”.

118. Firstly, therefore, the respondent Partles must demonstrate that the detention was “tawful”.
The detention of the applicant can only be considered as being “lawful” under the condition that it
complles with the procedure prescribed by law and that it is in conformity with the pumose of
Article 5, namely 1o protect individuals from arbitrariness.

118, At least one of the respondent Partles must have shown that It issued a detention order
grounded on a legal basis and informed the applicant about the reasons for his detention and that
there was a possibility for the applicant to challenge the decision. However, both respondent Parties
have failed to demonstrate that there was an order for continued detention, or in the altemative to
demonstrate that domestic law in Bosnia and Herzegovina entitles them to detain the applicant in
view of a possible expuision upon which the detention of the applicant was based. The respondent
Parties have further failed to substantiate that they followed proper legal procedures when keeping
the applicant in detention subsequent to Supreme Court's procedural decision.

120. A minimum requirement of legal procedure for a legal detention is the requirement to Inform
the person subject to the detention, here the applicant, about the reascns for detention. In light of
the fact that the decision, in which the applicant was ordered to leave the country immexdiately, was
delivered to him by the US forces at the airport, when he was about to board the aeropiane that took
him out of the country on 18 January 2002, it seems highly unlikely that he was duly informed that he
was now held in detention in order to be expelled. Certainly, he would have had no opportunity to
challenge the decision ordering his detention for expulsion purposes.

121. Secondly, Article 5 paragraph 1 (f) of the Convention requires that at the end of the detention
the applicant should have either been deported or extradited. The respondent Partles admitted that
the applicant was simply handed over to the custody of the US forces.

122. There is no evidence to suggest that the hand-over of the applicant can be interpreted to be

an extradition. The Chamber notes that, in accordarke with Anicle 507 of the Code of Crimln_al
Procedure, the prerequisites for extradition include the fact that the person whose extradition is
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sought is not a citizen of Bosnia and Herzegovina or of the Federation and that the crime for which
extradition Is requested “has not been committed in the Federation ...". Because the applicant was a
national of Bosnia and Herzegovina at the time when he was handed over to the US forces
(see paras. 80 and 100 above) his extradition would have been contrary to Article 507 of the Code of
Criminal Procedire, The applicant could thus not be lawfully detained “with a view to ... extradition”.

123. In addition, the diplomatic note of 17 January 2002 from the Embassy of the United States
cannot be understood to be a valld extradition request of the United States of America. In this note
the US Embassy in Sarajevo advised the Govemment of Bosnia and Herzegovina that it was
“prepared to assume custody of the six specified Algerian citizens” and offered to “arange to take
physical custedy of the individuals at a time and location mutually corwenient™. This note however
does not fulfil the requirements for a formal extradition of a person who has been charged or
convicted as provided for in Chapter XXX| of the Code of Criminal Procedure of the Federation of
Bosnia and Herzegovina. In particular, it includes neither the indicting proposal against the applicant
nor an extract of the criminal law to be appiled in the United States.

124. The Chamber notes that the jurisprudence of the European Court that an arbitrary detention
does not meet the requirements of Article 5 paragraph 1(f} also applies here. The Chamber finds that
in the present case the detention of the applicant was not aimed to cany out a legal expulsion in
accordance with the rules and procedure as prescribed in the domestic law. The detention was aimed
at keeping the applicant under control until his hand-over to the US forces. The Chamber considers
that in the present case the detention for an aim other than a legal expulsion renders the detention
arbitrary and incompatible with Article 5 paragraph 1 (f) of the Convention.

125. Hence, the Chamber finds that there was no justification under Article 5 paragraph 1 of the
Convention for the respondent Parties to keep the applicant in detention after the order of the
Supreme Court to release the applicant from pre-trial detention entered into force in the early evening
of 17 January 2002. The detention in that period of time until the applicant was handed over to the
custody of the US forces constitutes a violation of the applicant’'s rights as protected by Article 5
paragraph 1 of the Convention.

c. As to the hand-over of the applicant to the US forces and his detention
thereafter until his forcible removal from Bosnla and Herzegovina

128. Articte 1 of the Convention reads as follows:

“The High Contracting Parties shall secure to everyone within their jurisdiction the rights and
freedoms defined in Section | of this Convention.”

127. From Article 1 of the Conventlon a positive obligation arises for the respondent Parties to
secure the rights and freedoms set out in the Conventlon In regard to all persons within thelr
jurisdiction, including the applicant. The Chamber notes that in this context the term “jurisdiction” is
to be interpreted broadly (see e.g. Eur. Court HR, Loizidou Casev. Turkey, judgment of 23 March
1995, Series A no. 310, p. 23-24, paragraph 62). In the present case, the obligation implles that
before handing over the applicant to the custody of the authorities of another State, the respondent
Parties were obliged to obtain and examine information as to the legal basis of that custody, as
reflected in the quoted provisions relating to extradition proceedings.

128. The hand-over of the applicant to the custody of the US forces without seeking and receiving
any information as to the basis of the detention constitutes a breach of the respondent Parties’
obligations to protect the appiicant against arbitrary detention by foreign forces. Considering the
broad interpretation of the term “jurisdiction” this obligation arises even if under the Dayton Peace
Agreement the respondent Parties had no direct jurisdiction over the US forces stationed in Bosnia
and Herzegovina,

128. This obligation concems both Bosnia and Herzegovina and the Federation of Bosnia and
Herzegovina.
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130. Bosnia and Herzegovina received the diplomatic note of 17 lanuary 2002 from the US
Embassy in which the US Embassy in Sarajevo advised the government of Bosnia and Herzegovina
that it was “prepared to assume custody of the six specified Algerian citizens™ and offered to
“arrange to take physical custody of the individuals at a time and location”™ *mutually convenlent”.
Therefore Bosnia and Herzegovina was well aware of the possible hand-over of the applicant to the
US forces and the Intention of the US forces to keep the applicant detained. Bosnia and Herzegovina
has facilitated the hand-over by informing the Federation of Bosnia and Herzegovina of the request of
the United States of America. Bosnia and Herzegovina cannot therefore deny its knowledge that a
possible viclation of the applicant’s rights in form of an illegal detention by the US forces on the
territory of Bosnia and Herzegovina could occur and had the positive obligation to prevent such a
possible violation.

131. In respect to the responsibility of the Federation of Bosnia and Herzegovina the Chamber
notes that it was police officers of the Federation of Bosnla and Herzegovina that actually handed
over the applicant. The Federation of Bosnia and Herzegovina in Boudellaa and Others claimed that it
Jjust acted on behalf of Bosnia and Herzegovina. However, even If this were true, the Federation of
Bosnia and Herzegovina still cannot be absolved from responsibility, its police forces being a mere
instrument in the hands of Bosnia and Herzegovina. The Chamber finds that even in this ¢case there
was a posltive obligation on the Federation of Bosnia and Herzegovina to refuse any act that would
result in a violation of the applicant’s rights that are protected by the Convention.

132. The Chamber therefore finds that both respondent Parties have violated Article 5 paragraph 1
of the Convention by the applicant’s hand-over into illegal detention by the US forces.

3. Article 8 of the Convention - right to family life

133. In his application to the Chamber, the applicant claimed to be victim of a violation of Article 8
of the Convention, which reads as follows:

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

“2. There shall be no interference by a public authority with the exercise of this right excent
such as s in accordance with the law and Is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others.”

134. In view of its findings in respect to the illegal expulsion of the applicant, the Chamber does
not consider It necessary to examine the case separately under Article 8 of the Convention.
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4, The hand-over of the applicant to US forces

CH/02/8961

a. Application of the Human Rights Agreoment In expulsion cases

135. The applicant alleges that his rights to life and to freedom from torture, inhuman and
degrading treatment are at risk of being violated outside of the temritory of Bosnia and Herzegovina
and that the respondent Parties are liable by handing him over to US forces.

136. The Chamber recalls that it is a well-established principle of the case law of the European
Court of Human Rights that the extradition or expulsion of a person by a Contracting State may
engage the responsibility of that State under the Convention. Such liability arises for the respondent
Parties from the positive obligation enshrined in Article | of the Agreement and Article 1 of the
Convention to secure the rights and freedoms in regard to all persons within their Jurisdiction. It would
be against the general spirit of the Convention and of the Agreement for a Party to extradite or expel
an individual to another State where there was a substantial risk of a violation the Corwention (see
Boudellaa and Others, paragraphs 257 to 259).

137. At the same time, the Chamber fully acknowledges the seriousness and utter importance of
the respondent Parties’ obligation, as set forth in the UN Security Council resolution 1373 to
participate in the fight against temrorism. The Chamber notes, however, that it is absolutely necessary
to respect human rights and the rule of law while fighting terrorism. The Intemational fight against
terrorism cannot exempt the respondent Parties from responsibility under the Agreement, should the
Chamber find that the hand-over of the applicant to US forces was In violation of
Article 1 of Protocol No. 6 to the Convention or Article 3 of the Convention (see Boudellaa and Others,
paragraphs 283 to 287).

138. The Chamber will examine therefore whether the respondent Partles, by handing over the
applicant to the US forces, have violated the applicant’s rights not to be subject to the death penalty
and not to be subject to torture, Inhuman or degrading treatment.

b. Article 1 of Protocol No, 8 to the Convention - the death penalty

13¢. The applicant complains that his delivery to the US forces places his life at substantial risk,
as he might face capital punishment. He alleges that this amounts to a violation of his right to life
protected by Articie 2 of the Convention. The Chamber notes that Article 2 of the Convention allows
the Imposition and execution of the death penalty under certain circumstances. The Chamber will
therefore consider this complaint under Article 1 of Protocol No. 6 to the Convention, which prohibits
the death penalty and thereby supersedes Articte 2 of the Convention in this respect. For the reasons
explained below, the Chamber will consider this complaint under Article 1 of Protocot No. € In
conjunction with Article 6 of the Convention.

140. Article 2, paragraph 1 of the Convention provides:

*{1) Everyone's right to life shall be protected by law. No one shall be deprived of his life
intentionally save in the execution of a sentence of a2 court following his conviction of a crime
for which this penalty is provided by law.”

141. Article 1 of Protocol No. 6 to the Convertion provides:

“The death penalty shall be abolished. No one shall be condemned to such penalty or
executed.”

142 It is undisputed that in the present case the respondent Parties have not sought assurances
from the United States that the death penalty would not be imposed and camied out It therefore
remains for the Chamber to examine whether the applicant risks being sentenced to death. If so, the
respondent Parties having failed to seek assurances, there will be a violation of Article 1 of Protocol
No. 6.
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‘ DOM ZA LJUDSKA PRAVA
FOR BOSNIA AND HERZEGOVINA

ZA BOSNU | HERCEGOVINU

DECISION ON ADMISSIBILITY AND MERITS
(delivered on 4 April 2003)

Case no. CH/02/8961

Mustafa AIT IDIR

against

BOSNIA AND HERZEGOVINA
and
THE FEDERATION OF BOSNIA AND HERZEGOVINA

The Human Rights Chamber for Bosnia and Herzegovina, slttlng in plenary session on
5 March 2003 with the following members present:

Ms. Micha&le PICARD, President
Mr. Mato TADIC, Vice-President
Mr. Dietrich RAUSCHNING

Mr. Hasan BALIG

Mr. Rona AYBAY

Mr. Zelimir JUKA

Mr. Jakob MOLLER

Mr. Mehmed DEKOVIC

Mr. Giovanni GRASSO

Mr. Miodrag PAJIC

Mr. Manfred NOWAK

Mr. Vitomir POPOVIC

Mr. Viktor MASENKO-MAVI

Mr. Andrew GROTRIAN

Mr. Ulrich GARMS, Registrar
Ms. Olga KAPIC, Deputy Registrar
Ms. Antonia DE MEO, Deputy Registrar
Having considered the aforementioned application introduced pursuant to Article VIII(1) of the
Human Rights Agreement (“the Agreement”) set out in Annex 6 to the General Framework Agreement
for Peace in Bosnia and Herzegovina;

Adopts the following decislon pursuant to Articles VIII(2) and (3) and XI of the Agreement and
Rules 57 and 58 of the Chamber’s Rules of Procedure:
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L INTRODUCTION

1. The applicant is of Algerian origin and obtained citizenship of Bosnla and Herzegovina and of
the Federatioh of Bosnla and Herzegovina on a date unknown to the Chamber, probably in 1995. In
October 2001 the applicant together with a group of co-suspects including the applicants in the cases
CH/02/867¢ et al., Boudellaa et al., decision on admissibility and merits of 3 September 2002
{*Boudellaa and Others"), was amested and taken into custody on the suspiclon of having planned a
terrorist attack on the Embassies of the United States and the United Kingdom in Sarajevo. In
November 2001 the Federal Ministry of Interlor issued a decision revoking the applicant’s citizenship
of Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina. On 17 January 2002 the
applicant was ordered to be released from pre-trial detention. However, instead of being released he
was immediately taken into the custody of the Federation Police and then, the following day, handed
over to the military forces of the United States of America based In Bosnia and Herzegovina as part of
the NATO-led Stabilisation Force (“US forces'”). Subsequently, he was transferred to the military
detention facility at Guantanamo Bay, Cuba.

2. The applicant claims that there were no grounds for the revocation of his citizenship, nor for
his expulsion from Bosnia and Herzegovina.

3, The case raises Issues under Article 3 {prohibition of torture or inhuman or degrading
treatment), Article 5 (right to liberty and security of person), Article & {right to a fair trial) and Article 8
{right to respect for family life) of the European Convention on Human Rights {“the Conventlon™),
Article 3 of Protocol No. 4 to the Corwvention (prohibition of expulsion of nationals), Article 1 of
Protocol No. 6 to the Convention (abolition of the death penalty) and Article 1 of Protocol No. 7 to the
Conventlon (procedural safeguards in relation to expulsion of aliens),

il. PROCEEDINGS BEFORE THE CHAMBER

4, On 20 February 2002 the applicant’s wife lodged an application with the Chamber on behalf
of her husband. The applicant’s wife requested the Chamber to order as a provisional measure that
the applicant be treated humanely whilst in any form of detention.

5. On 6 March 2002 the Chamber decided to reject the request for provisional measures.

6. On 14 March 2002 the case was transmitted to the respondent Parties under Articles 3, 5, in
particular paragraphs (1)(c) and {1)(f) as well as the right to security of person, Article 6, in particular
paragraphs (1)} and (2), and 8 of the Convention, Article 3 of Protocol No. 4, Article 1 of Protocol No.
6 and Article 1 of Protocal No. 7 to the Convention. The Chamber further pointed out that the case
may raise issues under Articles 3, 5 and 6, paragraph 1 of the Convention and Article 1 of Protocol
No. 6 to the Convention in particular with regard to the decision of the respondent Partles to extradite
or allow the expulsion of the applicant to a legal system that could expose the applicart to the
possible risk of a violation of the rights protected by the mentioned provisions.

7. On 15 April 2002 the Chamber received the written observations of the Federation of Bosnia
and Herzegovina and on 8 May 2002 those of Bosnia and Herzegovina. These observations were
transmitted to the applicant for his comments on 22 April and on 13 May 2002 respectively. The
applicant, i.e. his wife and representative, never replied.

8. On 6 February 2003 the Chamber asked the applicant’s wife and the respondent Parrjgs
whether there had been any developments in the case. On 10 February 2003 the applicant’'s wife

1 Terminology: The Chamber notes that the Stabllisation Force (“SFOR™) Is composed of forces from 35 States including the
United States of America. The Agent for Bosnla and Herzegovina stated at the public hearing in Boudeliaa and Others, on
10 April 2002, that the applicant and his co-suspects were handed over to US forces and that there was In fact no
distinction between US forces and SFOR. The Chamber, while not agresing with this analysis, will following this tarminology
and refer to the “US forces”, except where reference is made to the fact that the delivery slips of the refusal of entry
declsions were signed “SFOR” {see paragraph 31 below). .

2

UNCLASSIFIED




UNCLASSIFiED

replied stating that her husband was stilt detained In Guantanamo Bay and that on 19 December
2002 the Supreme Court of the Federation of Bosnia and Herzegovina had Issued a decision in the
dispute about the revocation of the applicant’s citizenship. On 18 and 20 February 2003 the
Federation of Bosnia and Herzegovina submitted its additional information which confims what the
applicant’s wife has submitted.

9. The Chamber deliberated on the admissibility and merits of the case on 6 March 2002,
5 July 2002, 7 December 2002, 4 February 2003, 4 March 2003 and on 5 March 2003, On the
|atter date the Chamber adopted the present decision on admissibility and merits.

. ESTABLISHMENT OF THE FACTS
A. As to the applicant’s personal life In Bosnla and Herzegovina prior to October 2001

10. The applicant is of Algerian origin and lived with his wife and children in Bosnia and
Herzegovina up until his amest on 18 October 2001.

11.  According to the statement of his wife, the applicant came to Bosnla and Herzegovina In early
1995. On a date unknown to the Chamber, probably in 1995, the applicant was granted cltizenship of
Bosnia and Herzegovina and citizenship of the Federation of Bosnia and Herzegovina.

12. In Bosnia and Herzegovina the applicant worked as a religious teacher and was employed by
the humanitarian organisation “Talba” and the “Quatar Humanitarian Organisation”. The applicant
maried his wife in September 1996. She is by birth a citizen of Bosnia and Herzegovina. At the time
of the application the couple had two children. Since the application was submitted a third child was
born.

13. The applicant has not submitted to the Chamber any documentation explaining his exact date
of entrance into Bosnla and Herzegovina or any documentation on his naturalisation. He further has
not submitted any information as to whether he has renounced his Algerian citizenship.

B. Initiation of criminal proceedings against the applicant

14. On 18 Qctober 2001 a decision was issued by the Supreme Court of the Federation of Bosnia
and Herzegovina (“the Supreme Court”) that the applicant be taken into custody on suspicion of
having attempted to commit the criminal act of international terrorism, punishable under Article 168
paragraph 1 of the Criminal Code of the Federation of Bosnia and Herzegovina. The applicant was
arrested on the same day.

15. On 16 November 2001 the Supreme Court issued a decision extending the applicant’s
detention for a period of two months. The applicant appealed against this decision. However, his
appeal was rejected by the Supreme Court on 22 November 2001.

16. On 8 April 2002 the Supreme Court issued a decision to suspend the criminal proceedings
against the applicant. The applicant's representative appealed against this decision asking for a
termination of the proceedings rather than a suspension. On 8 May 2002 the Supreme Court refused
the appeal of the applicant,

C. Revocation of citizenship and refusal of entry to the applicant

17. On 16 November 2001 the Federal Ministry of Interior issued a decision revoking the
applicant’s cltizenship of Bosnia and Herzegovina and his citizenship of the Federation of Bosnia and
Herzegovina. The Federal Ministry of Interior based this revocation on Article 30, paragraph 2, in
conjunction with Article 23, paragraph 1 of the Law on Citizenship of Bosnia and Herzegovina and
Article 28, paragraph 3, in conjunction with Article 24, paragraph 1 of the Law on Citizenship of the
Federation of Bosnia and Herzegovina, It reasoned that the fact that criminal charges had been
brought against the applicant leads to the conclusion that, when he applied for the cltizenship, he
had had hidden intentions to violate the Constitution and the laws of the Federation.
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18.  The relevant parts of the decisions were in the following terms:

CH/02/8961

~...it has been established that, ... when the request for granting citizenship of the Republic of
Bosnia and Herzegovina was filed, the named person stated that he shall respect the
Constitution, laws and cther provisions of the Republic of Bosnia and Herzegovina.”

*In the act of the Department of the Criminal Police within this Ministry... of 13 November
2001, it was stated that the criminal charges were brought to the Federal Prosecution against
the named person based on the suspicion that he had committed an attempted criminal
offence punishable under Article 168 paregraph 1 (intemational terrorism) of the Criminal
Code of the Federation of Bosnla and Herzegovina. Accordingly it can be corxluded that
named person had hidden intentions not to respect the Constitution, laws and other
provisions of Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina and that
he shall harm intematicnal and other interests of Bosnla and Herzegovina,*

19.  This decision was delivered to the applicant on 4 December 2001. On 28 December 2001
the Ministry of Civil Affairs and Communications approved the procedural decision on revocation of
the citizenship.

20. Also on 16 November 2001 the Commission for Consideration of the Status of Persons
Naturalised After 6 April 1992 and Before Entrty Into Force of the Constitution of Bosnla and
Herzegovina (“the Commission™) replied to a request of the Supreme Court that It was not competent
to consider the case of the applicant.

21.  On 20 December 2001 the applicant inltiated an administrative dispute before the Supreme
Court against the decision of the Federal Ministry of Interior of 16 November 2001 revoking his
citizenship.

22, On 28 December 2001 the Federal Ministrty of Interior submitted to the Bosnia and
Herzegovina Ministry of Clvil Affairs and Communications an initiative for the expulsion of the
applicart from the temitory of Bosnla and Herzegovina. The Ministry of Civil Affairs and
Communications taok ne action upon this initiative.

23. On 10 January 2002 the Federal Ministry of Interior issued a decision on refusal of entry to
the applicant onto the teritory of Bosnia and Herzegovina on the basis of Article 200, paragraph 1 of
the Law on Administrative Procedure, Article 24 of the Law on internal Affairs of the Federation of
Bosnia and Herzegovina and Article 35, paragraph 2 and Article 27, paragraph 1(b) of the Law on
Immigration and Asylum. Although this decision is a decision on refusal of entry and not a decision of
expulsion, it orders the applicant to leave the 1erritory of Bosnia and Herzegovina immediately,

24, On 19 December 2002 the Supreme Court decided upon the applicant’s administrative
dispute (see paragraph 21 above). This decislon was delivered to the applicant’s representative on
16 January 2003. In its decislon the Supreme Court annulled the procedural decision revoking the
applicant’s citizenship and retumed the case to the competent body for renewed proceedings. It
stated: -

“Therefore, the court does not accept the respondent’s reasons stated In the disputed
procedural decislon (i.e. the plaintiff's intention at the time of his admission to the citizenshlp
to violate the Constitution, the laws and other regulations and damage the intematlional
reputation of BiH) as legal reasons for revocation of the plaintiff°'s citizenship. Particutarly,
because the given reasons are not precisely and logically explained, nor do they have a
factual background in the evidence whose content Is quoted in the procedural decision,
because the respondent’s conclusion on the plaintif’s existing Intention in the stated terms
is drawn from the fact that criminal charges were brought against him for the above
mentioned reasons, which does not have the importance given to it by the respondent,
considering the fact that the provision of Article &(2) of the European Convention on the
Protection of Human Rights and Fundamental Freedoms provides that everybody charged with
a criminal offence is presumed innocent until his gullt s proved under the law.”
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25.  To the Chamber's knowledge, as of to date the Federal Ministry of Interior has not issued any
new decision on the applicant's citizenship.

D. Diplomatic contacts conceming the applicant

26.  On 10 April 2002 the Chamber held a public hearing In Boudellaa and Others (hereinafter “the
public hearing”). At the public hearing the Federation of Bosnia and Herzegovina informed the
Chamber about a memorandumn by the Council of Ministers of Bosnia and Herzegovina on the conduct
of the officials of institutions of Bosnia and Herzegovina and its Entities regarding the so-called
“Algerian group”, prepared on 4 February 2002. According to this memorandum, on
11 October 2001, during an official visit to Sarajevo, a highranking official of the Algerian Secret
Service was Informed about the applicant and the suspicion that he and others were Involved In
terrorist activities. He promised full co-operation without speclfying this any further. The high official
exchanged information with members of the Federal Ministry of Interior and the Agencija za
IstraZivanfe | Dokumentaciju (*AID"), one of Bosnia and Herzegovina's secret services.

27.  According to the document of 4 February 2002 referred to in the previous paragraph, on
11 January 2002 the Ministry of Foreign Affairs of Bosnia and Herzegovina contacted the Democratic
National Republic of Algeria to inquire about the possibility to deport the applicant and several other
persons, including the applicants in Boudellaa and Others, to their native country of Algeria. The
representatives of Algerla refused the request to accept the applicant on 12 January 2002. On
14 January 2002 the Ministry of Foreign Affairs of Bosnia and Herzegovina once again unsuccessfully
contacted the representatives of Algeria with the same request.

28. On 17 January 2002, in a diplomatic note, the US Embassy in Sarajevo informed Bosnia and
Herzegovina that it was willing to take custody of the applicamt and other persons who were all
belleved to have been Involved in intemational terrorism.

E. The Evemts of 17 and 18 January 2002

29, On 17 Janvary 2002 the investigative Judge of the Supreme Court issued a decision
terminating the applicant’s pre-trial detention on the ground that there were no further reasons or
circumstances upon which pre-trial detention could be based. This decision refers to the applicant as
a citizen of Bosnia and Herzegovina. According to the undisputed statement of Mr. Fahrija Karkin,
lawyer of Mr. Lakhdar, one of the applicants in Boudellaa and Others, at approximately 5 p.m. on 17
January 2002 the decision was brought to the prison of the Cantonat Court in Sarajeve, where the
applicant was being held. It remains unclear whether the applicant ever personally recelved the
decision ordering his release.

30. During the night of 17 to 18 January 2002 an unauthorised demonstration of approximately
500 persons took place outside the Sarajevo prison, in which the applicant and other persons also
suspected of temorist activities including the applicants in Boudellaa and Others were held, during
which eight police officers were injured, one of them badly.

31. On 17 January 2002 the investigative judge of the Supreme Court Issued a decision to end
the applicant's pre-trial detention. As a consequence of this order, according to the submisslons of
the respondent Partles, the applicant’s pre trial detention was ended at 11.45 p.m. on 17 January
2002. However, instead of being released, he was at the same moement taken into the custody of the
Federation Police under the authority of the Federal Ministry of Interior. According to the document of
the Council of Ministers of 4 February 2002, these forces and forces of the Ministry of
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Interior of Sargjevo Canton handed the applicant over to the US forces at 6 a.m. on 18 January
20022, On the same date those US forces delivered the decision on refusal of entry of 10 January
2002 to the applicant. The delivery slip submitted to the Chamber purports to be signed by the
applicant and by “SFOR”, as the delivering authority. This occurred at the Sarajeve airport before the
applicant boarded the plane that transported him out of Bosnia and Herzegovina.

F. Developments subsequent to the hand-over of the applicant

32. On 31 December 2002 the US Embassy in Sargjevo informed the applicant’s wife In a tetter
that the applicant was transported by US forces to Guantanamo Bay on 19 January 2002, where he Is
being held as an enemy combatant. According to the Embassy’s letter the applicant and five other
Algerians arested in Bosnia and Herzegovina (including the applicants in Boudeliaa and Others) may
be detained until the cessation of the “ongoing amed conflict and retated attacks against the United
States, its citizens and citizens of numerous other nations”. The applicant's wife was further
Informed that the applicant is being treated in accordance with the Third Geneva Convention of 1949
and that he and his fellow detainees receive regular visits from the International Red Cross. She was
also told that she could correspond with her husband but that visits by family members, attomeys
and members of intemnational organisations or public Interest groups were prohibited. On
10 February 2002 the applicant’s wife informed the Chamber that she Is in ¢ontact with her husband
with the asslistance of the International Committee of the Red Cross and that on 15 Qctober 2002
she received a letter from him, dated 13 October 2002, according to which he had not been
questioned by the US authorities until then and was on hunger strike.

. RELEVANT LEGISLATION
A, The issue of cltizenship
1. Law on Citizenship of Bosnla and Herzegovina

33.  Article 1 of the Law on Citizenship of Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina— hereinafter “OG BIH™— no. 13/99, 6/03) provides as follows:

“(1) This Law determines the conditions for the acquisition and loss of citizenship of Bosnla and

Herzegovina (hereinafter: the citizenship of BIH), in accordance with the Constitution of Bosnia and

Herzegovina.
(2) The citizenship laws of the Entities must be compatible with the Constiution of Bosnla and
Merzegovina and wlﬂ‘_l this Law.”

34. Anticle 23 provides, Insofar as is relevant, as follows:
“Citizenship of Bosnia and Herzegovina may be withdrawn In the following cases:
{1) when the citizenship of Bosnia and Herzegovina was acquired by means of fraudulent
conduct, false information or concealment of any relevant fact attributable to the applicant, {...)"
35.  Article 24 provides, Insofar as is relevant, as follows:

“(1) The citizenship of Bosnla and Herzegovina Is lost by release, renunciation or withkdrawal on the day
of notification to the person concemned of the legal decislon, (...)"

38. Article 30 provides, insofar as is relevant, as follows:

“{..)

2 Terminology: Whilst the acticn of delivering the applicant to the US forces to be transporied to Guantanamo Bay, Cuba,
may be conskiered an extradition or expulsion In nature, it has never been classified as such by the authortiles and no
formal extradition procedures were ever followed, Therefore, for the purposes of this decision [t has been classified as a
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(2) Decisions under Articles 6, 7, 8, 9, 10, 11, 12, 21, 22 and 23 are taken by the competent
authority of the Entity. (...)*

37.  Article 31 provides, insofar as is relevant, as follows:

“(1) The declslons referred to in Article 30, paragraph 2, with the exception of decisions taken under
Article 6, 7 and 8, must be submitted to the Ministry of Clvil Affalrs and Communications of Bosnla
and Herzegovina within three weeks of the date of the declsion,

{2) The decislon of the competent authority of the Entity becomes effective two months following its
submission to the Ministry of Civil Affairs of Bosnia and Herzegovina, uniess this Ministry
E:or;cludes that the condftions of Articles 9, 10, 11, 12, 21, 22 and 23 have not been fulfilled.

2. The Law on Citizenship of the Federation of Bosnia and Herzegovina

38.  Article 1 of the Law on Citizenship of the Federation of Bosnia and Herzegovina (OG FBIH no.
43/01) provides as follows:

“This Law shall regulate the conditions for the acquisition and loss of citizenship of the Federation of
Bosnia and Herzegovina (hereinafter: the Federation), In accordance with the Constitution of Bosnla
and Herzegovina, the Constitution of the Federation of Bosnia and Herzegovina and the Law on
Citizenshlp of Bosnia and Herzegovina {hereinafter: the Law on BH Citizenship) (Official Gazette of
Bosnla and Herzegovina no. 4/97,13/99)."

39.  Article 24 provides, insofar as is relevant, as follows:

“One may be deprived of the citizenship of the Federation in the following cases:

(1) If the citizenship of the Federation was obtained on the basis of fraud, false information or by
hiding any relevant fact that may refer to the dlaimant; (...)"

40. Article 26 provides as follows:

“The citlzenship of the Federation shall cease by renouncing, withdrawal and depriving from the date of
dellvery of the valid decision to a person to which the administrative decislon refers. If the permanent
residence of such person is not known or may not be determined, the citizenship of the Federation
shall cease on the date of publishing of the valld declsion In the Official Gazette of the Federation of
Bosnia and Herzegovina, ‘

The citizenship of the Federation shall cease under force of law pursuant to Articles 16, 17 and 18 of
this Law on the date when the person In question acquires the citizenship of some other state.”

41.  Article 28 paragraph 3 provides as follows:

“The decision granting citizenship of the Federation under paragraph 2 of this Article, as well as the
decision revoking citizenship of the Federation on the basis of Article 14 of this Law is Issued by the
competent Ministry of the Federation, except for the decision on renouncing citizenship, for which the
Ministry of Civil Affalrs and Communications Is competent, as under Article 30 paragraph 1 of the Law
on Citizenship of Bosnla and Herzegovina.”

42.  Article 33 provides, insofar as is relevant, as follows:

*The (...) procedural decision on cessation of citizenship of the Federation under Article 21, 22 and 24
of this Law, {...) must be submitted to the Ministry of Civil Affalrs and Communications of Bosnila and
Herzegovina within three weeks of the date of Issuance of the procedural decision. The procedural
decision shall enter into force two months after being submitted to the Ministry of Chvil Affairs and
Communications of Bosnia and Herzegovina If this Ministry does not determine that conditions for {...)
withdrawal or deprivation of citizenship, (...} under the Law on Cltizenship of Bosnia and Herzegovina
are not fulfilled. (...)"
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43.

3. The Law on Administrative Disputes of the Federation of Bosnla and Herzegovina
Article 19 of the Law on Administrative Disputes (0G FBIH no. 2/98 and 8/00) provides,

Insofar as Is relevant, as follows:

44,

45,

“As a rule, an action shall not prevent the enforcement of the administrative act that the action is filed
against, uniess otherwise established by law.

On the plaintiif's request, the body competent for enforcement of a contested administrative act shall
postpone the enforcement untii the issuance of a valid court decision If the enforcement would inflict
damage to the plaintiff that would be imeparable, and if the postponement Is neither contrary to the
public Interest nor would infilct major irreparable hamm to the opposite party. The evidence on the filed
action shail be enclosed with the request for postponement. The competent body must Issue a

procedural decislon on any request at the latest three days after receipt of the request to postpone
enforcement.

The competent body under paragraph 2 of this Article may, for other reasons, postpone enforcement
of a contested administrative act until the issuance of a valkd court decision, provided this complles
with the public Interest.

The competent court to which the lawsuit has been filed may deckde on the postponement of the
enforcement of the administrative act against which the lawsuit has been filed on the conditions of
paragraphs 2 and 3 of this Article, If requested so In writing by the plaintiff. The plaintiff may only flle
this request, provided that he has not previously requested the postponement of the enforcement of
the procedural decislon from the body specified In paregraph 2 of this Article.”

Article 64 provides as follows:

“When a court annuls an administrative act against which an administrative dispute was Initiated, the
case shall return to the state In which it was before the annulled act was Issued. !f the nature of a
matter that was the subject of the dispute makes It necessary to issue a8 new administrative act
Instead of the annulled administrative act, the competent body Is obliged to Issue it without delay, not
later than within 15 days from delivery of the judgement. In doing so, the competent body Is tied by a
legal findings of the court and the remarks of the court with regard to the proceedings.™

The refusal of entry

1. The Law on Immigration and Asylum of Bosnia and Herzegovina
Article 27 of the Law on Immigration and Asylum (OG BIH no. 23/99) provides, insofar as is

relevant, as follows:

46.

47.

22769

“An alien may be refused entry

(e
(b) if he/she lacks a visa, residence permit or other permit required for entry, residence and work
in Bosnla and Herzegovina; (...)"

Article 29 provides as follows:

“An allen may be expelled from Bosnia and Herzegovina

{a) ¥ he/she remains on the territory of Bosnia and Herzegovina after his/her residence permit
has expired or has been revoked according to Articles 30 to 32.

{b) if he/she Is convicted by a court in Bosnia and Hemegovina of a criminal offence and
sentenced to more than four years Imprisonment.”

Article 30 provides, insofar as Is relevant, as follows:
“Visas and residence permits may be revoked

(.)
(4] it his/her presence constitutes a threat to public order and security. (...)"
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48.  Articles 33 to 45 regulate the conditions and procedures for decisions on refusal of entry and
for decisions on expuision of aliens. Article 34 provides as follows:

"Allens shall not be returned or expelled In any manner whatsoever to the frontier of territorles, where
thelr life or freedom wouid be threatened on account of their race, religion, nationality, membership of
a particular soclal group or polltical opinion, whether or not they have formally been granted asylum.
The prohibition of retum or expuision also applies to persons in respect of whom there are grounds for
belleving that they would be In danger of being subjected 10 torture or other inhuman or degrading
treatment or punishment. Nor may aliens be sent to a country where they are not protected from being
sent to such a territory.”

49,  Article 35 and Article 36 reguiate the competencies to take decisions on refusal of entry and
on expulsion. Article 35 provides, insofar as is relevant, as follows:

“(...) Decisions on the refusal of entry on the territory of Bosnia and Herzegovina are taken by the
competent authority of the Entity. (...)”

50. Article 36 provides as follows:

“Declsions on expulsion are taken by the Ministry of Civil Affairs and Communication of Bosnia and
Herzegovina.”

51.  As to decislons on refusal of entry, the Law distinguishes between persons who are refused
entry at the border {Article 35 paragraph 1 and Article 37) and persons who, at the time of issuance
of the decision on refusal of entry, are within the temitory of Bosnia and Herzegovina (Article 35
paragraph 2 and Article 38).

52. As to the remedy against a decision on refusal of entry issued at the border, an alien may
submit an appeal to the Ministry of Civil Affairs and Communications of Bosnla and Herzegovina, but
this appeal has no suspensive effect.

53. As to the remedy against a decision on refusal of entry issued to an alien within the tenitory
of Bosnia and Herzegovina, Article 38 provides, insofar as is relevant, as follows:

“An allen may appeal to the Ministry of Civll Affalrs and Communication of Bosnla and Herzegovina
against a refusal of entry order taken on the temitory of Bosnla and Herzegovina by the competent
authority of the Entity.

An allen may appeal to the appeals panel as defined In Article 53 agalnst an expulsion order by the
Ministry of Civil Affairs and Communication of Bosnla and Herzegovina.

The execution Is stayed pending an appeal according to this Article.”

54,  Article 53 provides, insofar as is relevant, as follows:
“For the purposes of this Law, the Council of Ministers shall establish an appeals panel. (...}"
2, Law on Administrative Procedures of the Federation of Bosnia and Herzegovina

55, Article 139 of the Law on Administrative Procedures (OG FBiH no. 2/98) provides, insofar as
is relevant, as follows:

“ A body may directly solve the Issue in an expedite procedure:
{...)

{4) when the issue concemns urgent measures in the public interest which cannot be delayed and
when the facts upon which the declsion Is based are established or at least shown to be probable.”

568.  Aricle 227 provides as follows:

“{1) An appeal against a decision shall be submitted within 15 days If the Law does not envisage it
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57.

58.

{2) The deadline for an appesat for each person and each body to which the decision was sent
shali be calculated from the day of delivery of the decision.”

Article 228 provides, insofar as is relevant, as foliows:

“(1) A decision cannot be implemented during the period in which it is possible to flle an appeal.
After a properly stated appeal, a declsion cannot be Implemented untll the decision on appeal Is sent
to the party.

(2) Exceptionally, a decislon may be impiemented during the appeal perlod, as well as after filing
an appeal, If It was foreseen by the Law or If It IS a matter of urgency (Article 139 hkem 1
line 4} or if the delay of impiementation would cause Imeparable damage 10 any of the parties. In the
latter Instance, it Is possible to seek adequate insurance from the party in whose interest it is to cary
out Implementation and to condition the implementation on this insurance.”

3. The Code of Criminal Procedurs of the Federation of Bosnia and Herzegovina
The Code of Criminal Procedure (OG FBiH no. 43/98 of 20 November 1998, 23/99, 50/01

and 27/02) (the “Code of Criminal Procedure”) came into force on 28 November 1998, replacing the
former Code of Criminal Procedure (Official Gazette of the Socialist Federal Republic of Yugoslavia—
hereinafter “OG SFRY"-nos. 26/86, 74/87, 57/89, 3/90 and Official Gazette of the Republic of
Bosnia and Herzegovina— hereinafter “OG RbiH"-nos. 2/92, 9/92).

59.

Chapter XXXI of the Code of Criminal Procedure regulates the procedure for “extradition of

persons who have been charged or convicted”,

60,

61.

62.
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Article 506 provides, insofar as is relevant, as follows:

1. “The extradition of persons who have been charged or convicted from the temitory of the Federation
shall be done in accordance with the provisions of this law unless the law of Bosnla and Herzegovina
or an Intemational treaty specifies otherwise. ....“

Article 507 provides, insofar as is reievant, as follows:

“The prerequisites for extradition are as follows:

%. that the person whose extradition is sought is not a Bosnla and Herzegovina or a Federation national;
3. that the crime for which extradition Is requested has not been committed In the Federation, against it
or against its citizen;

that the crime for which extradition Is sought constitutes a crime both under domestic law and under
the law of the state In which it was committed;

that the crime for which extradition does not constitute a political or a miiitary crime;

LENOe

that there be sufficlent evidence to support a reasonable suspicion that the foreigner whose
extradition Is sought did commit the particular crime or that a final verdict be already in existence.

10. ... and Iif the extradition is not sought for a crime for which caplital punishment Is prescribed based on
the law of the country seeking extradition, unless the country seeking extradition provides guarantees
that the capital punishment shall not be pronounced or exercised. ..."

Article 508 provides, insofar as is relevant, as follows:

1. *“A proceeding for extradition of accused or convicted foreigners shall be instituted on the petition of
the forelgn state.
2. The petition for extradition shall be submitted through diplomatic channels.
3. The fotlowing must accompany the petition for extradition:
the means of establishing the identity of the accused or convicted person (precise description,
photographs, fingerprints, and the like);
2. a certificate or other data concerning the foreigner's nationailty;
3. the indicting proposal or verdict or decision of custody or some other document equivalent to
this decision, in the original or certified copy, containing the first and the last name of the
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person whose extradition Is sought, and other date necessary to establishing his identity, a
des;:1won of the crime, the legal name of the crime and evidence to support a reasonable
suspicion;

4. an extract from the text of the criminal law of the foreign state which Is to be applied or which
has been applled against the accused because of the crime for which extradition Is being
sought; and If the crime was committed on the temitory of a third state, then an extract from
the text of the criminal law on that state as well.

4. If these appendices are written in a forelgn language, a certifled interpretation in one of the official
languages of the Federation should also be appended.”

63. Article 509 provides, insofar as is relevant, as follows:

1. "The Ministry of Forelgn Affairs of Bosnla and Herzegovina shall deliver the petition for extradition of a
forelgn natonal through the Ministry of Civil Affairs and Communications to the Federal Ministry of
Justice which has a duty to immediately forward this petition to the Investigative judge of the court in
whose urisdiction the foreign nationat is Iiving or In whose Jurisdiction he happens to be.

2. if the permanent or temporary reskience of the foreigner whose extradition Is sought Is not known, The
Federal Ministry of Justice shall first establish these facts through the Federal Ministry of Interior. ...."

64. Article 510 provides, insofar as is rélevant, as follows:

1. “In urgent cases, when there is a danger that the foreign national will flee or conceal himself, and if
the forelgn state has sought temporary custody of the foreign national, the competent law enforcement
agency may amrest the foreigner to take him before the investigative Judge of the compstent court on
the basis of the petition of the competent foreign authority, regardiess of how it was sent. The petition
must contain data for establishing the foreigner's identity, the nature and name of the crime, the
number of the warrant, the date, place and name of the foreign authority ordering custody, and a
statement to the effect that extradition shall be sought through regular channels.

2. When custody is ordered In conformity with Paragraph 1 of this article and the foreign national Is
brought before the Investigative judge, after his examination the investigative judge shall report the
arrest to the Ministry of Foreign Affalrs of Bosnla and Herzegovina through the Ministry of Civil Affairs
and Communications and through the Federal Ministry of Justice.

3. The Investigative judge shall release the forelgner when the grounds for custody cease to exist or if the
petition for extradition is not submitted by the date which he specifies in view of the remoteness of the
state secking extradition, that period not to be more than 3 months from the date when the forelgher
was taken into custody. ...."

C. Relevant International and US Law

65. The present case raises issues for which intemational and US Law is relevant. These issues
are identical to those discussed in Boudeliaa and Others (ibid, paras. 93 to 98) where the relevant
legislation is also contained in detail. '

V. COMPLAINTS

66. The applicant complains of a violation of his right protected by Article 3 of the Cornvention, as
the hand-over to the US forces exposes him 1o torture, inhuman and degrading treatment. He further
complains of a violation of Article 5 paragraph 1 of the Convention as the decision of the Supreme
Court ordering the applicant’s release from pre-trial detention has not been complied with. In addition,
he complains of a violation of the right to hearing within a reasonable time In respect to his appeal for
annulment of the decisions on revocation of citizenship (the applicant brings this complaint under
Article 5 paragraph 3 of the Conwvention). Further he complains of a violation of Article 8 of the
Convention, the right to respect for private and family life.
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A.  Bosnia and Herzegovina
1.  Asto the facts and domestic law

67. In its written submissions of 25 April 2002 Bosnia and Herzegovina states that the applicant
had hidden intentions not to respect the Constitution and laws of Bosnia and Herzegovina and that
therefore the revocation of citizenship was in accordance with the law. In addition, Bosnia and
Herzegovina claims, without substantiating its allegation, that the applicant had double or triple
ldentity. Bosnla and Herzegovina further argues that the applicant’s citizenship was removed at the
time of the deiivery of the decision on revocation to the applicant on 4 December 2001 in accordance
with Article 24 of the Law on Citlzenship of Bosnla and Herzegovina.

68.  In respect to a possible extradition® of the applicant, Bosnla and Herzegovina submits that on
12 January 2002, in reply to a request made by INTERPOL in Sargjevo, the National Democratic
Republic of Algeria, represented by its Embassy in Rome, refused to accept the applicant if he were
to be deported ifrom Bosnia and Herzegovina. On 17 January 2002 in a diplomatic note the US
Embassy In Sarajevo informed Bosnia and Herzegovina that it was willing to take custody of the
applicant and five more persons, Including the applicants in Boudellaa and Others, who were all
belleved to be invoived in intemational terrorism. Bosnia and Herzegovina concludes that, as Algeria,
the applicant's country of origin, did not want the applicant back, it was Bosnia and Herzegovina's
right under intemational law to extradite the applicant to the authorities of United States of America
who had asked for his extradition for the suspicion that the applicant was Involved in terrorist

2. As to the admissibility

€69. Bosnia and Herzegovina claims that the application Is Inadmissible. Bosnia and Herzegovina
argues that the applicant has not exhausted the available domestic remedies. Secondly, it claims
that the applicant did not wait six months before submitting his application, the applicant thereby
being in breach of the six-months rule under Article VIl(2){a) of the Agreement.

3. As to the merits
70. Bosnla and Herzegovina makes no observations with regard to the merits.
B. The Federation of Bosnla and Herzegovina

1. As to the facts

71.  Inits written observations of 15 April 2002 the Federation submitted an account of the facts
pertaining to the criminal proceedings against the applicant, the revocation of citizenship and the
handover of the applicant to the US forces which coincides in substance with the facts as
established by the Chamber.

72. The Federation in its observations admits that the Law on Cltizenship of the Federation of
Bosnia and Herzegovina and the Law on Citlzenship of Bosnia and Herzegovina are not harmonised. it
stetes that in general it is up to the Constitutional Court to decide any dispute arising between the
Federation of Bosnia and Herzegovina and Bosnia and Herzegovina from the fact that there Is a
contradiction between the law of the State and the law of an Entity. In the present case, however, the
respondent Party argues that it agrees with Bosnia and Herzegovina that the applicant has lost his
citizenship with the delivery of the decision of the Ministry of Interior revoking the citizenship on 4
December 2001. Hence, in the present case the need for the Constitutionat Court to decide the

3 The use of the word “extradition™ contains no formal assessment other than conveying the submissions of Bosnia and
Herzegovina. This Is repeated In the submissions of the Federation of Bosnla and Herzegovina and of the applicant.
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matter does not arise. The Federation in its observations also expressed the opinion that the
Chamber should not decide on the issue of legality of the revocation of citizenship because this very
issue is pending before the Supreme Court, which should have priority to decide. The Federation
made no arguments as to what effect the decision of the Supreme Court of 19 December 2002
annulling the procedural decision on revocation of the applicant’s citizenship has for the case.

2. Asto the admissivliity

73.  The Federation claims that in the legal system of the Federation of Bosnia and Herzegovina
effective remedies exist both in theory and practise, which have not been exhausted by the applicant.
in particular, the applicant failed to request from the domestic organs a provisional measure to
suspend the enforcement of the decision on revocation of citizenship. The Federation also points out
that the case of the applicant before the Supreme Court, which shall clarify the legality of the decision
on revocation of citizenship, is still pending. Therefore, the Federation argues that the application Is
inadmissible as it is premature.

3. As to the merits

74.  The Federation makes no observations as to the merits,

Vil. OPINION OF THE CHAMBER
A. Admissibility and strike out
1. Exhaustion of domestic remedies

75.  Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina have challenged the
admissibility of the application on the ground that the applicant did not exhaust domestic remedies.
In this respect they refer to the procedure before the Supreme Court regarding the applicant's
compiaint against the administrative act on revocation of citizenship. The respondent Parties further
claim that In filing a court acticn against the revocation of citizenship, the applicant has falled to
request the Supreme Court to postpone the execution of the administrative act of revocation of
titizenship. In accordance with Article 19 of the Law of Administrative Disputes (see paragraph 43
above) this claim would have been examined within three days.

76.  The Chamber considers that the alleged violation of the rights of the applicant is not directly
the revocation of his citizenship, which merely represents one element in the overall proceedings. The
Chamber notes on this point that the Corvention does not protect the right te citizenship as such, nor
Is a viclation of that right the subject matter of the case before the Chamber. The impugned acts In
the present case are the applicant’s detention, the order of refusal of entry and the hand-over of the
applicant into the custody of the US forces.

77.  The respondent Parties could also be understood to be arguing that a request by the applicant
to the competent body, under Article 19 of the Law on Adminlstrative Disputes, to “postpone the
execution of the administrative act” of revocation of citizenship until completion of the administrative
dispute before the Supreme Court, would have been an effective remedy In relation to the impughed
acts that occurred subsequently, i.e. his being handed-over into the custody of the US forces. The
Chamber finds this argument fallacious as well.

78. The Chamber notes that a decision on revocation of citizenship is a decision on the
applicant's status. It has constitutive nature. Such a decision cannot be "executed” within the
meaning of Article 19 of the Law on Administrative Disputes. It does not lend itself to any further
specific enforcement action. In particular, any proceedings conceming the termination of the
applicant’s permit to stay in Bosnia and Herzegovina, the refusal of entry to him or his expulsion are
not the “execution of the administrative act™ of revocation of citizenship, but a separate set of
administrative proceedings. Accordingly, the remedy provided in Article 19 of the Law on
Administrative Disputes cannot be applied to the revocation of the applicant’'s citizenship. The
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applicant could have theoretically used this remedy in respect of the decision on refusal of entry, but
the circumstances under which this decision was delivered to the applicant made the use of any
remedy Impossible in practice (see paragraph 31 above).

79. The Chamber also notes that under Article 26 of the Law on Citizenship of the Federation of
Bosnia and Herzegovina, the deprivation of citizenship shall take effect only with the date of the
delivery of the valld decision, l.e. after exhaustion of all ondinary judicial remedies. Article 24 of the
Law on Citizenshlp of Bosnia and Herzegovina is less precise, In that it provides that "the citizenship
of Bosnla and Herzegovina is lost ... on the day of notification to the person concemed of the legal
decision”. However, the facts of the present case show that Article 24 of the Law on Citizenship of
Bosnia and Herzegovina can only be interpreted along the lines of Article 26 of the Law on Citizenship
of the Federation. A decisicn changing the legal status of a person (citizenship, mamiage etc.) can
only take effect with the delivery of a final and legally binding decision. Any other interpretation would
lead to absurd results, such as that the person might become $tateless and then retum to citizen
status, or that a person might be divorced and then, the divorce having been annulled, retum to be
married.

80. As a consequence, in the case presently before the Chamber, the applicant has, ex lege,
remained a citizen during all the proceedings before the domestic authorities. He therefore had no
reason to apply for a “posiponement of the executlon” of the declsion on revocation of citizenship.
Finally, he certainly could not anticipate in November 2001 that the respondent Party would in January
2002 hand him over to the US forces without complying with any iegal safeguards provided for In

expulsion or extradition proceedings, and without granting him the possibility to take further legal
action.

81.  Accordingly, the Chamber finds that the applicant has complied with the requirement set out
in Article VIlI(2)a) of the Agreement. The Chamber therefore decides not to declare the application
inadmissible on the ground that the applicant has not exhausted the effective domestic remedies.

2. The six-months rule

82. Bosnia and Herzegovina objects to the admissibiiity of the application in that the applicant
failed to wait for six months after the final decision In his case, as required by Article VIli{2)(a) of the
Agreement. As the Chamber has explained In Boudellaa and Others {ibid, paragraphs 154 and 155}
the applicant was not obliged to wait for six months before submitting an application; on the contrary,
he was obliged to flle an applicetion within six months. The applicant hence complied with Article
VIIi(2)(a) of the Agreement.

3. Admisslibility of the alleged violation of “reasonableness of time”

83. In accordance with Article VII(2) of the Agreement, “the Chamber shall declde which
applications to accept.... In so doing, the Chamber shall take into account the foliowing criteria: ...
(c) The Chamber shall also dismiss any application which it considers incompatible with this
Agreement, manifestly il-founded, or an abuse of the right of petition.”

84. The applicant alleges that there was a violatlon of his right to a trial within a reasonable time
as protected by Article 5 paragraph 3 of the Convention. He claims that this violation arises from the
fact that the Supreme Court did not decide In the administrative dispute regarding the revocation of
citizenship before the applicant was physically removed from the territory of Bosnia and Herzegovina.

85, Article 5, paragraph 3 of the European Convention reads as follows:
“Everyone amrested or detained in accordance with the provisions of paragraph 1(c) of this
article shall be brought promptly before a judge or other officer authorised by law to exercise

Judiciatl power and shall be entitled to trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.”
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86. The Chamber notes that Article 5 paragraph 3 of the Convention provides for safeguards in
tespect to persons detained pending criminal proceedings. However, It appears that the applicant
does not complain about his detention in the criminal proceedings. As noted above he complains
under the heading of Articie 5, paragraph 3 of the Convention about the fact that the Supreme Court
did not decide in the administrative dispute regarding the revocation of his citizenship before he was
physically removed from the territory of Bosnia and Herzegovina. Therefore Article 5, paragraph 3 of
the Convention is not applicable in the present case.

B7. Furthemmore, even if the claim of the applicant to have his dispute before the Supreme Court
decided within a reasonable time was to be interpreted as a claim of a violation of the right protected
by Article 6, paragraph 1 of the Convention “ to a fair and public hearing within reasonable time”, the
Chamber notes that the European Commission of Human Rights has consistently held that the
determination of “civil rights and obligations™ within the meaning of Article 6, paragraph 1 of the
Convention does not encompass proceedings conceming a person’s citizenship (Eur. Commission .
HR, S v. Switzeriand, No. 13325/87, decision of 15 December 1988, p.256 and p.257). This
remains the case even where the decision will have repercussions on the exercise of clvil rights and
obligations.

88. Therefore, as in Boudellaa and Others {Ibld, paragraphs 157 to 162), the Chamber finds that
the right to have one’s status as a citlzen determined within a reasonable time is not a right which is
included among the rights and freedoms guaranteed under the Agreement. It follows that this part of
the application is incompatible ratione materiae with the provisions of the Agreement, within the
meaning of Article VIII(2){c). The Chamber therefore decides to declare the application inadmissible,
In this respect.

4, Alleged violation of the presumption of innocence, Article 8, paragraph 2 of the
Convention

89. In accordance with Article VHI(3} of the Agreement, “the Chamber may decide at any point In
its proceedings to suspend consideration of, reject or strike out, an application on the ground that (b)
the matter has been resolved; ... provided that such a result is consistent with the objective of
respect for human rights.”

90. The Chamber recalls that in Boudellaa and Others (ibld, paras. 238 to 250) the Ministry of
Interior, in its decision to revoke the citizenship of the applicants Boudellaa, Lakhdar and Nechie, had
reached conclusions of fact adverse to the applicants solely on the basis of the fact that they had
been charged with certain offences In criminal proceedings. It treated the criminal charges as
evidence of the applicants’ guilt. The Chamber found that, in so acting, the Ministry of Interlor
misused the criminal charges pending against the three appiicants in question and violated their
rights under Article 6 paragraph 2 of the Convention, which provides that “Everyone charged with a
criminal offence shall be presumed innocent until proved guilty according to law”,

91, The applicant in the present case, Ait Idir, recelved a decision on revocation of his citizenship
that is identical to the decisions of the applicants Boudellaa, Lakhdar and Nechle. Therefore,
although the applicant did not raise the issue of presumption of innocence, the Chamber transmitted
the case to the respondent Partles for their observations also under Article 6, paragraph 2 of the
Convention. .

92. The Chamber recalls that the applicant initiated an administrative dispute against the decision
on revocation of citizenship. On 19 December 2002 the Supreme Court of the Federation annulled
the procedural decision revoking the appiicant’s citizenship, inter alila because it was based on
reasons which violated the presumption of innocence as protected by Article 6, paragraph 2 of the
Corvention. It thereby remedied the violation of the presumption of innocence. The Chamber finds
that the decision of the Supreme Court has resolved the issue of a possible violation of the
presumption of innocence as protected under Article 6, paragraph 2. The Chamber therefore decides
to strike out the part of the application conceming a possible violation of the presumption of
innocence as protected under Article 6, paragraph 2 of the Convention, the matter having been
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{1) the fallure to follow extradition procesdings
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143. The Chamber notes that, according to the submissions of both respondent Parties, the
applicant, at the time of his hand-over to the US forces, was under suspicion of participating in acts
of international termorism. The Federation In its written submission of 15 April 2002 states that “efter
all consultations and considerations, the competent organs of Bosnia and Herzegovina issued a
decision permitting the United States to take supervision over the applicant” as a result of which the
applicant was harded over to the US forces. Nelther in the applicant's case nor in the cases of
Boudeilaa and Others were extradition proceedings pursuant to the Code on Criminal Procedure
Initiated (/bid, paragraphs 275 to 277).

144. The Chamber notes that the laws of Bosnia and Herzegovina and of the Federation of Bosnia
and Herzegovina do not provide for individuals suspected of criminal activities to be “put under the
supervision” of a foreign State by any procedure other than the extradition procedure govermned by the
Federation Law on Criminal Procedure. The Chamber recalls that Article 508 of the Code of Criminal
Procedure requires that a petition for extradition shall include the indictment or the decision ordering
custody against the person to be extradited. In addition, an extract of the text of the criminal law to
be applied by the foreign State seeking extradition must accompany a petition for extradition. Reading
Article 508 In conjunction with Articie 507(1)(10), the Chamber notes that in the applicant’s case, the
petition for extradition would have had to include a statement as to whether the death penalty is
applicable to the offences the applicant is suspected of and, if so, whether the death penalty will be
sought.

145. No extradition proceedings pursuant to the Federation Code of Criminal Procedure were
Initiated in the applicant's case, nor could any extradition proceedings have been lawfully initiated
before the applicant was deprived of his citizenship of Bosnia and Herzegovina and of the Federation
of Bosnia and Herzegovina (see para. 122 above). The respondent Parties did not obtain any
statement from the United States as to whether custody was sought for the purpose of bringing the
applicant to trial, and If so, which law the applicant would be tried under and what penalties would be
applled in the event of a conviction. Ahswers to these questions are crucial in onder to assess
whether the applicants face a real risk of being subjected to the death penalty. The facts that have
emerged during the proceedings before the Chamber, the submisslons of the Parties and the
information obtained by the Chamber proprio motu have not been able to dispel the uncertainty
clouding these matters. The Chamber finds that since this lack of information is a consequence of
the respondent Parties’ failure to follow extradition proceedings, the resulting uncertainty can only be
weighed to the disadvantage of the respondent Parties when assessing the risk of Imposition and
execution of the death penalty against the applicants. The Chamber will now proceed to assess the
risk of imposition of the death penalty on the basis of the available elements, keeping this principle
in mind.

(I}  substantive criminal law applicable to possible charges against the
applicant

146. The Chamber notes that in Boudellaa and Others (ibid, paragraphs 278 to 283) Rt has
examined at length the risk of an imposition of the death penality against the applicants in these
cases. The same considerations apply to the applicant Ait Idir. it will therefore be sufficient to briefly
summarise these considerations here.

147. It appears that most probably, if tried, the applicant will be tried for “violations of the laws of
war®. The death penaity is available for these offences, if tried before US military commissions. No
detailed provision restricts the applicability of death penalty to certain violations of the law of war, the
only requirement being that the military commission find that the offence is serious.

148. In the altemnative, the applicant could be tried under US federal law. In this event, the death

penalty would be available if he was found to be guilty of conspiracy to wage a terrorist war against
the US, resulting Inter afla in the September 11, 2001, attacks.
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(i) relationship betwoen falr trial guasrantees and the imposition of death
penaity

149. The Chamber has further noted in Boudellaa and Others that courts that are not fully
independent from the executive power, that offer reduced procedural safeguards and limitations on
the right to legal assistance, are more iikely to impose the death sentence than counts that fully
respect all the rights of defendants enshrined In intemational human rights Instruments. The
Chamber has therefore examined the procedure before the military commissions that are likely to try
the applicant, should he be brought to trial, in the light of Article 6 of the Convention.

CH/02/8961

{iv) defendants’ rights in a trial hefore a milltary commission

150. The Chamber notes that the applicant was taken to the US detention center known as “Camp
X-Ray” in Guantanamo Bay, Cuba. There, pursuant to a Military Order of the President of the United
States dated 13 November 2001, it appears that the applicant would not stand trial before a reguiar
US court, but would instead face prosecution before a military commission.

151. The provisions of the Military Commission Order Number 1 were discussed In so far as
relevant before the Chamber in detail in Boudellaa and Others (ibid, paragraphs 286 to 299), The
Chamber found thet the independence from the executive power of the tribunals established by the
US President's Military Order and the Military Commission Order No. 1 is subject to deep-cutting
limitations. The rights to trial within a reasonable time, 10 a public hearing, to equality of arms
between prosecution and defence and to counsel of the accused’s choosing are ali severely curtailed.
Moreover, the applicants are discriminatorily deprived of the guarantees enshrined In the Bili of
Rights of the US Constitution. The same would apply to the applicant in the present case.

152. The Chamber finds that all these elements considerably increase the risk of the death penalty
belng imposed and executed on the applicant. ‘

(v} Conclusion as to imposition of the death penalty

153. The Chamber finds that considerable uncertainty exists as to whether the applicant will be
charged, what charges will be brought against him, which law will be deemed applicable and what
sentence sought. This uncertainty does not exclude the imposition of the death penalty against the
epplicant. On the contrery, the intemational and US criminal law most likely applicable to the
applicant provides for the death penalty for the criminal offences with which the applicant could be
charged. This risk Is compounded by the fact that the applicant faces a real risk of being tried by a
mititary commission that is not independent from the executive power and operates with significanty
reduced procedural safeguards. Hence, the uncertainiy as to whether, when and under what
gircumstances the applicant would be put on trial and what punishment he may face at the end of
this trial gave rise to an obligation on the respondent Partles to seek assurances that the death
penalty would not be imposed. The Chamber therefore finds that, in handing over the applicant to the
US forces, the respondent Parties have failed to take all necessary steps to ensure that the applicant
will not be subject to the death penalty. They have thereby violated Article 1 of Protocol No. 6 to the
Corwention.

c. Article 3 of the Convention - prohibition of torture, Inhuman and degrading
treatment

154, The Chamber will examine whether the respondent Parties violated Article 3 of the Convention
by handingover the applicant to. the US forces. The Chamber points out that, in examining this
alleged violation of Article 3 of the Convention by the organs of both Bosnia and Herzegovina and the
Federation, the Chamber Is not making any assessment as to any responsibility of the US authorities
arising from the treatment of detainees at Camp X-Ray, Guantanamo Bay, Cuba. The Chamber Is
solely concemed with the question whether the authorities of the respondent Parties have failed to
comply with their obligations under the Agreement when they handed the applicant over to the US
forces.
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155. Article 3 of the Convention reads:

CH/02/8961

“No one shall be subject to torture or to inhuman or degrading treatment or punishment.”

156. The applicant, i.e. his representative, claims that the conditions of detenticn after his hand-
over to the US forces are such as to violate his rights under Article 3. The Chamber notes that the
applicant does not provide ary further substantiation on this point.

157. The Chamber has discussed In detail the jurisprudence of the European Court of Human
Rights in expulsion cases in Boudellaa and Others in which the Chamber found no violation of Article
3 of the Convention. The Chamber considers that the detention of supposedly highly dangerous
individuals requires the authoritles to strike a very delicate balance between the requirements of
security and basic individual rights. This determination will require a case-specific, ongoing
assessment of the danger of flight, of collusion, of the detainees harming themselves, of the security
situation inside and outside the detention facliity. Therefcre, the Chamber finds that an extraditing or
expelling state Is not in a position and cannot be required to canry out this balancing exerclse.

158. In addition, the Chamber observes that, as In Boudellaa and Others, it has not been alleged
that there is a consistent pattem of gross human rights viclations in the United States of America.
The threshold for finding a violation of Article 3 due to conditions of detention dictated by security
concems is very high. The Chamber also notes that the US President’s Military Order provides that ail
prisoners shall be treated humanely and that US authorities have admitted the Intemational
Committee of the Red Cross to monitor the conditions of detention at Camp X-Ray.

159. Since the Chamber has delivered its declsion in Boudeliaa and Others, additionai information
about the circumstance of the detention in Guantanamo Bay has emerged. The Chamber recalls the
letter of the US Embassy in Sarajevo of 31 December 2002 (see para. 51 above) which states that
the applicant and his codetainees have the status of enemy combatants and that the applicant may
be held In detention until the cessation of the “ongoing amed confiict and redated attacks against
the United States, its citizens and citizens of numerous other nations”. The letter further states that
the applicant like all other detainees in Guantanamo Bay cannot receive ahy visits by family
members, attorneys and members of intemational organisations or public interest groups. The
Chamber believes that the applicant’s limited contact with the outside world and the uncertainty of
his future may cause severe psychological damage, particularly when Iimposed longterm or
indefinitely. The Chamber also notes that in recert months, a series of attempted suicides amongst
the detainees of camp X-Ray in Guantanamo Bay have been reported. However, there Is no indication
that these additional facts about the conditions of detention were known to the respondent Partles at
the time of the applicant's handover in January 2001, and the respondent Partles could not
reasonably be expected to foresee them.

160. On the basis of the above considerations, the Chamber concludes that the respondent Parties
did not viclate their duty to protect the applicant from torture or inhuman or degrading treatment or
punishment by handing them over to the United States. Accordingly, the Chamber finds that there has
been no violation of Article 3 of the Convention by the respondent Partles.

d. Article 6 of the Convention - fair trial

161. The respondent Parties by handing the applicant over to the US authorities may have
contributed to a violation of Article 8 of the Convention.

162. In view of all its findings and In particular in view of its findings of a violation of Article 1 of
Protocol No. 6 to the Convention the Chamber does not consider It necessary to examine the case
separately under Article 6 of the Convention.
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5. Conclusions as to the merits

163. In conclusion, in its discussion on the merits of the application, the Chamber has found that
with respect to the expulsion of the applicant, both respendent Parties acted n violation of
Article 3 of Protocol No. 4 to the Convention because the applicant must be considered to have been
a citizen of Bosnia and Herzegovina at the time of his expulsion. As to the detention of the applicant
in Bosnia and Herzegovina, the Chamber has found that both respondent Parties violated the right of
the applicant protected by Article 5 paragraph 1 of the Convention for the time period of pre-rial
detention after the entry Into force of the Supreme Court decision to release them on 17 January
2002 until and including his hand-over to US forces. In light of these findings, the Chamber has not
considered it necessary to examine the application separately under Article 8 of the Convention. Next
the Chamber has examined the obligations of the respondent Parties in handing over the applicant to
US forces, which lead to his present detention at Camp X-Ray In Guantanamo Bay, Cuba. Taking into
consideration that it remains possible that US authorities may seek and potentially impose the death
penalty against the applicant, the Chamber has found that the respondent Parties should have sought
assurances from the United States prior to handing over the applicant to US forces that the death
penalty would not be Imposed upon him; failing to do so constitutes a violation of Article 1 of Protocol
No. 6 to the Convention. On the other hand, the Chamber has concluded that the respondent Parties
did not violate their obligation under Article 3 of the Conventicn to protect the applicant from torture
or inhuman or degrading treatment or punishment by handing him over to US forces. Lastly, the
ghamber has not considered it necessary to examine the application separately under Article 6 of the
onvention.

VIIl. REMEDIES

164. Under Article XI(1)(b) of the Agreement, the Chamber must address the question of what
steps shall be taken by the respondent Parties to remedy the established breaches of the Agreement.
in this connection, the Chamber shall consider issuing orders to cease and desist, monetary relief,
and provislonal measures.

165. The Chamber found violations of Articie 3 of Protocol No. 4 of the Convention {expuision);
Article 5, paragraph 1 of the Convention {unlawful detention), and Article 1 of Protocol No. 6 to the
Convention (prohibition of death penality).

166. The Chamber will order the Federation to take all necessary steps to annul the decision on
refusal of entry of 10 January 2002 because the appiicant must be considered to have been citizen
of Bosnia and Herzegovina at that time.

167. The Chamber further will order Bosnia and Herzegovina to use diplomatic channels in order to
protect the applicant’s intemationally recognised human rights, including his right to liberty and
security of person and his right not to be subject to torture or to inhuman and degrading treatment. In
particular, the Chamber will order Bosnia and Herzegovina to take all possible steps to establish
contacts with the applicant and to provide him with consular support, bearing in mind that it is now
established that he never lost his citizenship of Bosnia and Herzegovina and of the Federation of
Bosnia and Herzegovina.

188. Moreover, the Chamber will order Bosnia and Herzegovina to take all possibie steps t0. obtain
the release of the applicant and his return to Bosnla and Herzegovina.

169. Bosnla and Herzegovina will further be ordered to take all possible steps to prevent a death
penalty from being pronounced against and executed on the applicant, including the attempts to seek
assurances from the United States via diplomatic contacts that the applicant wili not be subjected to
the death penality.

170. The respondent Parties will also be ordered to retain a lawyer authorised and admitted to
practice In the relevant jurisdictions and before the relevant courts, tribunals or other authoritative
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bodies in order to take all necessaty action to protect the applicant’s rights while in US custody and
- in case of possible military, criminal or other proceedings irwolving the applicamt. The respondent
Partles will each bear haif the cost of the attomey fees and expenses of such a |awyer,

171. The Chamber will further order the respondent Parties to compensate the applicant for the
nonpecuniary damage suffered, In particular for the damage arising from the violations found with
respect to the illegal detention under Article 5, the expuision in violation of Article 3 of Protocol
No. 4 and the failure to seek assurances that the applicant will not face the death penalty under
Article 1 of Protocol No. 8, in the amount of 15,000 KM. The respondent Parties will each bear half of
this compensation. As the applicant is currently not able to recelve such compensation, the
compensation shall be placed on an account for the applicant. if the applicant does not retum to
Bosnia and Herzegovina until 31 August 2003, the nonpecuniary compensation is to be paid to his
wife and children living in Bosnia and Herzegovina.

IX.  CONCLUSIONS
172, For these reasons, the Chamber decides,

1. unanimously, to declare inadmissible the complaint In regard to the length of proceedings
before the Supreme Court of the Federation of Bosnia and Herzegovina in the administrative dispute
against the revocation of citizenship;

2, unanimously, to strike out the application insofar as it regards the presumption of innocence
as protected under Article 6, paragraph 2 of the Cornvention, the matter having been resolved;

3. by 8 votes to 6, to declare admissible the remainder of the application;

4. by S votes to 5, that both respondent Parties, Bosnia and Herzegovina and the Federation of
Bosnia and Herzegovina, violated the applicant’s right as a national of Bosnia and Herzegovina not to
be expetled, as guaranteed by Articie 3 of Protocol No. 4 to the Convention, the respondent Parties
thereby being in breach of Article | of the Human Rights Agreemenit;

5. by 13 votes to 1, that there has been no violation of the applicant's right to liberty and
security of person as guaranteed by Article 5 paragraph 1 of the Convention, with regard to the period
of time from the inftlal amest until the entry into force of the declsion of the Supreme Court of the
Federation of Bosnla and Herzegovina to release the applicant on 17 January 2002;

6. by 9 votes to 5, that both respondent Parties, Bosnia and Herzegovina and the Federation of
Bosnia and Herzegovina, violated the applicant's right to liberty and security of person as guaranteed
by Article 5 paragraph 1 of the Convention, with regard to the peried from the entry into force of the
decision of the Supreme Court of the Federation of Bosnla and Herzegovina to release the applicant
on 17 January 2002 until the hand-over of the applicant to the United States forces, the respondent
Parties thereby being in breach of Article | of the Agreement;

7. by 7 votes to 7, with the casting vote of the President, that both respondent Parties, Bosnia
and Herzegovina and the Federation of Bosnia and Herzegovina, violated the applicant’s right to
liberty and security of person as guaranteed by Article 5 paragraph 1 of the Convention, with regard to
the period from the hand-over of the applicant to the United States forces untll his forceful removal
from the territory of Bosnia and Herzegovma, the respondent Parties thereby being in breach of Article
{ of the Agreement;

8. by 8 votes to 6, that both respondent Parties, Bosnia and Herzegovina and the Federation of
Bosnia and Herzegovina, violated the applicant’s right not to be subjected to death penalty as
guaranteed by Article 1 of Protocol No. 6 to the Convention, by failing to seek assurances from the
United States of America that the applicant would not be subjected to death penaity, the respondent
Parties thereby being in breach of Article | of the Agreement;

9. by 9 votes to 5, to find no viclation of the right not to be subjected to torture or to inhuman or
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degrading treatment as guaranteed by Article 3 of the Cornvention;

10. by 11 votes to 3, that it is not necessary to consider the case under Article 8 of the
Convention;

11. by 8 votes to 6, that it is not necessary to consider the applicant’s ¢complaint that he will not
receive a fair trial after his hand-over to the United States forces under Article 6 of the Convention;

12. by 8 votes to 6, to order the Federation of Bosnia and Herzegovina to take all necessary steps
to annu! the decision on refusal of entry to the applicant of 10 January 2002;

13. by 9 votes to 5, to order Bosnia and Herzegovina to use diplomatic channels in order to
protect the internationally recognised human rights of the applicant and, in particular, his right to
liberty and security of person and his right not to be subject to Inhuman and degrading treatment and
to torture, taking all possible steps to establish contacts with the applicant, and to provide him with
consular support;

14. by 9 votes to 5, to order Bosnia and Herzegovina to take all possible steps to prevent a death
sentence from being pronounced against and executed on the applicant, including seeking
assurances from the United States via diplomatic contact that the applicant will not be subjected to
the death penaity;

15. by 9 votes to 5, to order Bosnia and Herzegovina to take all possible steps to obtain the
release of the applicant and his retum to Bosnia and Herzegovina;

16. by 9 votes to 5, to order both respondent Parties, Bosnia and Herzegovina and the Federation
of Bosnia and Herzegovina, to retain a lawyer authorised and admitted to practice in the relevant
jurisdictions and before the relevant courts, tribunals or other authoritative bodies in order to take all
necessary action to protect the applicant’s rights while in US custody and In case of possible milltary,
criminal or other proceedings involving the applicant, each of the respondent Partles bearing half the
cost of the attorney fees and expenses;

17. by 8 votes to 6, to order both respondent Parties, Bosnia and Herzegovina and the Federation
of Bosnia and Herzegovina, to pay to the applicant 15,000 Convertible Marks (Konvertiblinih Maraka,
““M™) no later than 4 May 2003, each of the respondent Parties bearing half of the compensation;

18. by 8 votes to 6, to order both respondent Partles, Bosnia and Herzegovina and the Federation
of Bosnia and Herzegovina, to place the compensation awarded in conclusion no. 17 above In an
account for the applicant. If the applicant does not retum to Bosnia and Herzegovina by
31 August 2003, the respondent Parties are ordered to pay the nonpecuniary compensation
established in conclusion no. 17 above to his wife and children in Bosnla and Herzegovina;

19. by 8 votes to 6, to order both respondent Parties, Bosnia and Herzegovina and the Federation
of Bosnia and Herzegovina, to pay simple Interest at the rate of 10 (ten) per cent per annum over the
above sum or any unpaid portion thereof from 4 May 2003 until the date of settlement in full; and
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20. by 9 votes to 5, to order both respondent Parties, Bosnia and Herzegovina and the Federation
of Bosnia and Herzegovina, to report to it no later than 31 August 2003, and thereafter periodically
every two months until full implementation of the Chamber’s decislon is achieved, on all steps taken
by the respondent Parties to implement the decision.

(signed) (signed)
Ulrich GARMS N Michéle PICARD
Registrar of the Chamber President of the Chamber

Annex | Partly dissenting opinion of Mr. Dietrich Rauschning
Annex Il Partly dissenting oplnion of Mr. Viktor Masenko-Mavi and Mr. Giovanni Grasso
Annex Il Partly dissenting opinion of Mr. Manfred Nowak
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ANNEX |

In accordance with Rule 61 of the Chamber’s Rules of Procedure, this Annex contains the
partly dissenting opinion of Mr. Dietrich Rauschning.

PARTLY DISSENTING OPINION OF MR. DIETRICH RAUSCHNING

1. The decision follows the Chamber's decision on admissibility and merits In case nos.
CH/02/8679 et al., Boudellaa and Others v, Bosnia and Herzegovina and the Federation of Bosnia
and  Herzegovina, delivered on 11 October 2002. | dissented partly from that decision, and
consequently, | dissent partly from the present decision as well. For my reasons, | refer to Annex Il of
the Boudellaa and Others decision, containing my partly dissenting opinion.

2. The reasons given for conclusion no, 8 of the present decision that the respondent Parties
violated the applicant’s right not to be subjected to the death penalty, stated in paragraphs 139 to
153 above, are no more convincing than the reasons contained in the Bouddellaa and Others
decision of 11 October 2002, to which the majority's reasoning refers. The applicant is detained by
US forces as a member of enemy forces, and it seems unlikely that he will be tried. As | have
expiained in my previous partly dissenting opinion annexed to the Boudellaa and Others decision,
there will not be a real risk to the applicant to be sentenced to death If he would be tried by organs of
the United States.

3. According to the jurisprudence of the European Court of Human Rights, the respondent Parties
would have violated the rights of the applicant by handing him over to US forces,

“if substantial grounds would have existed at the time of the expulsion, which were known or
ought to have been known by the respondent Parties, for believing that the appiicants faced a
real risk of being subjected to the death penalty under the authority of the United States” (see
partly dissenting opinion of Mr. Dietrich Rauschning, Annex Il to Boudellaa and Others,
paragraph 18).

4. The conclusion of the reasoning, stated in paragraph 153 above of the present decislon,
reads as follows:

“153. The Chamber finds that considerable uncertainty exists as to whether the
applicant will be charged, what charges will be brought against him, which law will be deemed
applicable and what sentence sought. This uncertainty does not exclude the imposition of the
death penalty against the applicant. On the contrary, the intemational and US criminal law
most likely applicable to the applicant provides for the death penalty for the criminal offences
with which the applicant could be charged. This risk is compounded by the fact that the
applicant faces a real risk of being tried by a military commission that is not independent from
the executive power and operates with significantly reduced procedural safeguards. Hence,
the uncertainty as to whether, when and under what circumstances the applicant would be put
on trial and what punishment he may face at the end of this trial gave rise to an obligation on
the respondent Parties to seek assurances that the death penalty would not be imposed. ...”

5. In my opinion the stated uncertainty as to imposition of the death penalty is not sufficient to
establish “substantial grounds for believing that the applicant faced a real risk.”

(signed)
Dietrich Rauschning
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ANNEX Ul

In accordance with Rule 61 of the Chamber's Rules of Procedure, this Annex contains the
partly dissenting opinion of Messrs. Viktor Masenko-Mavl and Giovannl Grasso.

PARTLY DISSENTING OPINION OF MESSRS. VIKTOR MASENKO-MAVI]
AND GIOVANNI GRASSO

We cannot agree with the conclusions nos. 9 and 11 of the decislon for the reasons stated In
our dissenting opinion in the case Boudellaa and Others vs. Bosnia and Herzegovina and the
Federation of Bosnia and Herzegovina (decision of 3 September 2002). In fact, the developments
following the hand-over of the applicant (summarized in paragraph 32 of this decision) confirm the
seriousness of our concern about the Inhuman and degrading treatment the applicant was going to
suffer after the iliegal hand-over to the United States Authorities.

(signed)
Viktor Masenko-Mavi

(signed)
Giovanni Grasso

UNCLASSIFIED

31
22785




N UNCLASSIFIED

In accordance with Ruie 61 of the Chamber's Rules of Procedure, this Annex contains the
partly dissenting opinion of Mr. Manfred Nowak.

PARTLY DISSENTING OPINION OF MR. MANFRED NOWAK

1. | voted against conclusions nos. 9, 10 and 11 since | am deeply convinced that the
authorities of Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina aiso violated the
rights of the applicant not to be subjected to torture or inhuman or degrading treatment under Article
3 of the Convention, the right to a fair trial under Article 6 of the Convention, and the right to the
protection of private and family life under Article 8 of the Convention. Although the Govemment of the
United States of America bears responsibility for these human rights violations, the principle of non-
refoulement, which is an important general principle of intemational law, obliges States not to expel,
extradite, retum or deport any person to another State where he or she faces the real risk of being
subjected to treatment which seriously violates his or her most fundamental human rights. Since the
European Court of Human Rights derives the principle of nonrefoulement from the obligation of
States Partles to the Convention to ensure to persons under their jurisdiction the rights protected by
the Convention (above all in Article 3}, European States are bound by these comparatively high
iast#rds when deciding to deport a person to another country where the respectlve standards might
erent.

2. In my mind, there can be no doubt that the United States, with the establishment of the so-
called Camp X-Ray at Guantanamo Bay in Cuba, is seriously violating the most fundamental human
rights of persons they suspect of being involved in terrorism. As the US Ambassador in Bosnia and
Herzegovina clearly expressed in a letter to the applicant’'s wife, her husband is detained for an
unlimited period of time (until the US led “war against terrorism” is over), without any charges brought
against him, as an “enemy combatant” (aithough It is undisputed that he lived as a citizen of Bosnia
and Herzegovina in Bosnia and Herzegovina at the time the United States engaged in armed conflict
ggainst the Taliban and al-Quaida forces in Afghanistan). This unlimited preventive detention without
any posslbility of judicial review constitutes a violation of the minimum standards of the right to
personal liberty, as laid down not only in Article 5 of the Conventlon, but also in Article 9 of the
international Covenant on Civil and Political Rights {CCPR), to which the United States is a pany.
According to Amnesty Intermnaticnal, Human Rights Watch and other major intematicnal human rights
organisations, the conditions of detention at Guantanamo Bay are clearly violating the minimum
United Nstlons standards of human treatment and have led to the fact that an Increasing number of
detainees have attempted suicide. The applicant has been held for more than one year in complete
isolation from the outside world, and, as the US Ambassador has confirmed, he Is prevented for an
unlimited time from being visited by family members, attomeys and members of intemational
organisations. According to European and intemational human rights standards, this amounts, in
addition to inhurnan treatment, to a serious violation of his right to respect for his private and family
life under Article 8 of the Convention. Should he finally be indicted for any criminai charge, he would
be brought before military commissions which cannot be considered as independent courts and which
do not apply the minimum standards of the rule of law and a fair trial set forth In Article 6 of the
Convention and Article 14 of the CCPR. As US courts have held in several judgments, even the
human rights guarantees laid down in the US Constitution and judicial review by ordinary US federal
courts are denied to the Guantanamo Bay detainees.

3. Although not all the details of these human rights violations by the present US Government
against the Guantanamo Bay detainees were known to the authorities of Bosnia and Herzegovina and
the Federation of Bosnia and Herzegovina at the time of handing over the applicant to US forces in
January 2002, there was, nevertheless, plenty of information available already at that time requiring
the authorities of Bosnia and Herzegovina and the Federation of Bosnla and Herzegovina to act with
utmost caution. It must have been clear to them that by allowing and facilitating the applicant’s
deportation to Guantanamo Bay, they would separate the applicant from his wife and three children in
Bosnia and Herzegovina for a prolonged and probably indefinite period of time. Since he had neither
been convicted of any crime nor even indicted or suspected of any crime which could have justified
any further pre-trial detention under domestic law, the authorities of Bosnla and Herzegovina and the
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Federation of Bosnia and Herzegovina failed to strike any balance between the public interests listed
in Article 8 paragraph 2 and the applicant's human right not to be separated from his family.
Therefore, they clearly violated the applicant’s right to respect for his family life under Article 8 of the
Convention. In addition, there was enough information available about the deplorable conditions of
detention at Guantanamo Bay and the risk of future serious violations of fundamental human rights
and the rule of law (apart from the risk of being subjected to the death penaity) in order for the
authorities of Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina not to hand over
the applicant to US forces without even asking for a formal extradition request or any legal
guarantees from US authorities.

4, For these reasons, | respectfully dissent with respect to Articles 3, 6 and 8 of the Convention.

{signed)
Manfred Nowak
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Mustafa Ait Idir




Mustafa Ait Idir performing karate
forms before judges
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Mustafa Ait Idir’s three sons.
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Mustafa Ait Idnn’s three sons.
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Mustafa At Idir's youngest childy.,Abdullah, was born while Mr. Ait Idir
was in detention. Mr. Ait Idir has never met his young son.
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ustafa Ait Idir at the office




Mustafa Ait Idir and family
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Mustafa Ait Idir with his son
feeding pigeons
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Mustafa Ait Idir with his son at the
pool ‘
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Mustafa Ait Idir with his son
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Mustafa Ait Idir with his'son
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(in white tank top)

Mustafa Ait Idir celebrating with
children he worked with in Bosnia
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Mustafa Ait Idir (in tan shirt with
dark sleeves) celebrating with -
children he worked with
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Mustafa Ait Idir celebrating with
children he worked with in Bosnia
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: FROM : ICG _ PHONE NO. : ++387 33 668 714 Feb. Q7 2085 @7:00PM P
I

I, Suad Cupina. hereby-declare that:
1. 1am'the Directos of the Sports Society Bosnia.

2. Thave khown Mr, Mustafa Ait Idir since 1997, when he joined ihe Karate Club I3osnia.
Mr. Att Jdir waz born on July 9, 1970 in Algeria, and became a cilizen of Bosnin and
Herzggovina in Pebruary 1995.

3. Mr, Ait Ildir actively participated in lraming and other preparations for competitions with
the Kumite' Club Bosnia. 1le behaved in an exemplary manner and upheld the reputation
of the Karate Club and Sport Society Bosnia.

4. The Karate Club is u non-religious organization open to people of all cthnicitics. In order
to join, onc only necds 1o show citizenship and the nbsence of a crimina) record.
Menibership is free.,

5. Asa haldér of the position of Third Degree in karate, he has won numerous medals at
state competitions with clubs in which he participuted - in Tuzla, Zenicn und Ssrajevo,

6. Aﬂci'ﬂnishing his competition carcer, in 1998 he decided, as a knowledgeable sportsman
in karate discipline. to work with youngest sporis people - the children of both genders in
age from 5 10 14 years old - whom he trained in karate discipling withoul any financia!

i compensation.

7. Mr. Ait Wir tanght primarily “forms” in karatc, which docs not entail combn,

8. e worked three times a week in 90-minule scssions, from 7:30 to 9:00 pm. Oficn he
came carly 10 watch the training session at 6:00 and assisted as needed.

9. Twag mmp]clelv satisficd with Mr. Ait Idir’s work. He radiated pentiencss, and people
loved him, cspecially the children,

10. Mr. Ait tdir absolutely never showed any clements of extremist hehavior,

Signed this st du)}' of I'cbruary 2005, in Sarajevo, Bosnia and 1lerzegovina.

-'*:-nn. ——tm— ._._"::::?.h:‘? P——
IK« R

Suad (',upma
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DARYL B. MATTHEWS, M.D., PH.D.
345 QUEBN STREET, SUITE 900 : .
HONOLULL. HAwAR, 96813 DIAOMATE iN PSYCHIATRY AN FORENSIC
PHONE: 808.735-8503 PSYCHIATRY. AMERICAN BOARD OF
Fax: BOB-356-0793 © PVCHIATRY AND NEUROLOGY
EmalL: dmatthews@jhu.edu

FORENSIC PSYCHIATRY

March 24, 2005

Stephen H. Oleskey, Esq.

Wiimer Cutier Pickering Hale and Dorr LLP
60 State Street

Bosion, MA 02109

Re: Mustafa At idir

Dear Mr. Oleskey:

_You have asked me to provide you with assistance in evaluating Mr. Ait idir's mental -
health situztion in view of his ongoing detention at the United States Naval Base,
Guantanamo Bay, Cuba. You have expressed concem abotd his mental condition, yet -
you have been unable to secure an independent mental health evaluation. Because of
this inability, my colleagues and | at the University of Hawaii Forensic Psychiatry
Program, with the assistance of Anita Schlank, Ph.D., have developed an _
attomey/translator-adminisiered questionnaire that we believe to be appropriate for the
proxy assessment of individuals in confinement without access to mental health
evaluation. My gualifications for conducting such an assessment are outlined in the

enclosed c.v.

The findings presented below are derived from attorney/transiator administration of this
questionnaire, interpreted by Dr. Schiank and me. This is not, however, to be
considered a substitute for a full psychiatric or psychological evaluation and the

~ opinions are limited as there was no personal examination.

Findings and Opinions

Mr. Ail Idir endorsed sufficient symptoms to suggest that he may meet full criteria for a
diagnosis of a Major Depressive Episode. These symptoms included decrease in
appetite, loss of energy, insomnia, psychomotor retardation or agitation, dysphoric
mood and hopelessness about the future. '

Mr. Alt Idir reporied being subjected to bealings, forced isolation, violation of very
imponant religious practices, near suffocation, and being kept in painful positions. He
also reported having to witness torture of other detainees and being threatened with
attacks by animals or insects. These expenences are well known to precipitate major
gepression in previously heallhy individuals. '

It should be noted that the manner in which Mr. Ait 1dir responded to the

© 22818
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queslions suggested that it was likely he was reporting accurately. He did

not show the over-endorsement of symptoms of experiences that might be seen
in a person who is malingering. (For example, he did not claim to have
witnessed murder or to have been threatened with execution, and did

not claim all symptoms that might appear 1o be related to depression Or trauma

responses.)

" in my opinion Mr. Ait Idir, is likely to suffer continuing and exacerbated symptoms.

if he is not removed from the stressors described.

Please let me know if you would like clarification of these findings.

Sincerely,

Mews, M.D., Ph.D.
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Robert C. Kirsch

Wilmer Cutler Pickering Hale and Dorr, LLP
60 State Street :
Boston, MA. 02109

CLASSIFIED
February 26, 2005

nited States Department of Justice

Washington, D.C.

RE Boummediene v Bush
Dear [
I write to follow up on the telephone discussion I had with il on my previous visit

to the secure facility. (I can confirm the date in the log, but have not done so for the
purpose of this letter,)

I tol SYthat I had discovered that the document filed in this litigation as the return
to the Petition on behalf of Mr, Ait Idir is incomplete. It lacks copies of any exhibits
beyond R-38, including, without limitation, R-39 — 44, which purport to be the very
classified exhibits that the CSRT relied on (see classified summary of basis for tribunal
decision at pp 1-3) to support its confirmation of Mr. Ait Idir’s status as an Enemy
Combatant. Please let me know when we will have access 1o the complete return, and
whether the Respondents ever filed a complete return with respect to Mr. Ait Idir.

We reserve all of our rights with respect to the possible claims or relief available to Mr.
Ait Idir arising from the absence of a timely filed Return.

I am characterizing this letter as Classified in an abundance of caution, and leave to you
whether a response must be so characterized. The fact that the Returns would refer to
classified evidence is publicly known. How many such attachments were included with
each return and how those exhibits were labeled, however, was not.
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