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DOE ASKS THAT TRAVEL COSTS BE UPDATED TO REFLECT ALL
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IID).

SYNOPSIS OF MEETINGS:

7/12/89~--CASE HANDED OUT TO CAAC AND SCHD FOR--7/26/89. 7/26/89--CAAC
APVS CHANGES TO DARC POSITION. AWT COORD WITH DARC. 8/9/89--DARC
RCVS CAAC REVS AND SCHD FOR--8/16/89. 8/16/89--DARC CNSDRS CASE AND
SCHD FOR--8/23/89. 8/23/89--DARC APVS CAAC REVS. Al TO DO LTR TO
CAAC. 8/30/89--DARC RCVS Al DRAFT LTR TO CAAC. 04 TO DO.
9/13/89--DARC RCVS 02 REPT DUE. 02 TO DO LTR OF TRANSMITTAL. A2 TO
DO LEGAL MEMO BY¥--9,/20/89. 9/20/89--DARC CNSDRS CASE. 9/27/89--05 TO
DO REPT, A2 TO DO LEGAL MEMO. REPT DUE--9/27/89. 9/15/89--DARC SENDS
PROPOSED RULE CVGE TO CAAC. BAWT CAAC REPLY. 4/17/90--CAAC APVS
PROPOSED RULE. WILL SEND TO FAR SEC FOR FED REG NOTICE. 6/13/90--FED
REG PUBL PROPOSED RULE AT 55 FR 24068. PUB CMT PERIOD ENDS--8/13/90.
8/14/90--PUB CMT PERIOD ENDED ON 8/13/90. FAR SEC TO PUT PUB CMT PKG
TOGETHER. 9/12/90--PUB CMTS HANDED OUT TO DARC. Al TO TASK CCP CMTE
TO RVW. REPT DUE--10/17/S50. 9/13/90--CCP CMTE TASKED TO RVW PUB
CMTS. REPT DUE--10/17/90. 10/17/90--REPT DUE EXTENDED TO--10/24/90.
10/24/90~--RCV'D AND SCHD CCP CMTE REPT OF 10/17/90 FOR--11/7/90. ‘
11/7/90--DARC RCVS FINAL RULE CVGE. EM TOP COORD WITH CPF ANDS SEND
TO CAAC. 11/29/90--DRAFT MEMO TO DASD(P) SENT TO 01 TO RVW,
12/7/90--FINAL RULE CVGE SENT TO CAAC. 2/6/91--CASE HANDED OUT TO
CAAC AND SCHD FOR--2/20/91. 2/20/91--CAAC APVS FINAL RULE.

3/8/91--FAR FINAL RULE SENT TO FAR SEC FOR FUTURE FAC. 8/22/91--FAR
F/RULE PUBL AT 56 FR 41728, FAC 90-7, ITEM X.
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PART 31—CONTRACT COST .
PRINCIPLES A=D PROCEDURES

Authority: 40 U.S.C. ¢88(c); 10U.S.C.
chapter 137; and 42 US.C. 473(c).
2. Section 31.205-8 is amended by

adding paragraph (j){3)(v): by revising
the first sentence of paragraph (j){4); and
by redesignating paragraph (o)(4) as
{0)(5) and adding a new paragmph {o)(4)
to read as follows:

31.205-6 Compensation for personal
services.

-« -« * L] *

{116 A

{v) Increased pension costs resulting
from the withdrawal of assets from a
pension fund and transfer to another
employee benefit plan fund are
unallowable except to the extent
authorized by an advance agreement.
The advance agreement shall:

(A) State the amount of the
Government's equitable share in the
gross amount withdrawn; and

(B} Provide that the Government
receive a credit equal to the amount of -
the Government's equitable share of the
gross withdrawal, If a transfer is made
without such an agreement, paragraph
{§)(4) of this subsection will apply to the
transfer as a constructive withdrawal
and receipt of the funds by the
contractor.

(8) Termination of defined benefit
pension plans. When excess or surplus
assets revert to the contractor as a
result of termination of a defined benefit
pension plan, or such assets are
constructively received by it for any
reason, the contractor shall make a
refund or give a credit to the
Government for its equitable share of
the gross amount withdrawn, * * *

* L] - * L]

(0){4) Costs of postretirement benefits
attributable to past service (“transition
obligation”) as defined in Financial
Accounting Standards Board Statement
1086, paragraph 110, are allowable
subject to the following limitation: The
allowable amount of such costs )

. assignable to a contractor fiscal year
cannot exceed the amount of such costs .
which would be assigned to that
contractor fiscal year under the delayed
recognition methodology described in
paragraphs 112 and 113 of Statement

106.

- A ] * L ] -
[FR Doc. 81-19705 Filed 8-21-81; 8:45 am]

ADMINISTRATION ~ * - . -

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 31 .7)',‘\‘,

RIN 9000-ADSS

[FAR Caoe 90-2¢; ltem X]

Federal Acquisition Regulation; Trave!
Costs :

S

AGENCIES: Department of Defense -
{DOD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council have
agreed on a final rule amending FAR
31.205-48 to prevent the erroneous
interpretation that the maximum
allowable contractor per diem costs
must be calculated in the same manner
as the “lodgings-plus” method contained
in the Federal Travel Regulations.

EFFECTIVE DATE: September 23, 1991,
FOR FURTHER INFORMATION CONTACT:

_Mr. Jeremy Olson at (202) 501-3221 in

reference to this FAR case. For general
information, contact Ms. Beverly
Fayson, FAR Secretariat, room 4041, GS
Building, Washington, DC 20405 {202)
501-4755. Please cite FAC 980-7, FAR
case 90-26.

SUPPLEMENTARY mrommu.

A. Background |

Travel Costs . -
A notice of a proposed rule to clanfy

the travel cost principle at FAR 31.205-

46 was published in the Federal

on June 13, 1990 (55 FR 24068). Public

comments received were considered by

both Councils and several changes were

made in the development of the final
rule. The purpose of this rule is to make

‘it clear that while downward -

adjustments form the Government's
maximum per diem rates are generally
appropriate on partial travel days or on
days when no lodging costs have been
incurred, contractors are not required to
calculate these adjustments in
accordance with Government travel
regulations. Contractors may instead
utilize their own travel policy '
procedures, so long as the result
constitutes a reasonable charge to the
contract. )

B. Regulatory Flexibility Act

DOD, GSA, and NASA certify that the
final rule in FAC 90--7 will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act {5.
U.8.C. 801, ef seq.) because most
contracts awarded to small entities are
awarded on a competitive, fixed-price
basis and the cost principles do not
apply. )
C. Paperwork Reduction Act

‘The Paperwork Reduction Act (Pub. L.
96-511) does not apply because the final
rule does not impose any recordkeeping
requirements or information collection
requirements or collection of
information from offerors, contractors,
or members of the public which require
the approval of OMB under 44 U.S.C.
3501, et seq. Under the current rules of
the FAR, particularly the clauses at
52.215~2, “Audit-Negotiation,” and
52.216-7, “Allowable Costs and
Payment,” offerors and contractors are
required to maintain, and provide access
to, records sufficient to permit the
Government to determine the
allowability and reaaonableness of
costs.

D. Public Comments

On June 13, 1990, a proposed rule was
published in the Federal Register (55 FR
24088). Comments received from 18
individuals and organizations were
considered by the Councils; several
changes were made in the development
of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

Dated: July 24, 1991.
Albert A. Vicchiolla,
Director, Office of Federal Acquisition Pol:cy

Therefore, 48 CFR part 31 is amended
as set forth below:

1. The authority citation for 48 CFR
part 31 continues to read as follows:

Authority: 40 US.C. 486(c); 10 US.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 31—~CONTRACT COST
PRINCIPLES AND PROCEDURES

2. Section 31.205-46 is amended in
paragraph {a)(1) by removing the words
paragrap s (b) through (f) of* and
inserting in their place “the limitations
contained in"; by revising paragraph
(a){4): and adding paragraph (a){(6) to
read as follows:

3120548 Travel costs.
@+ ="

—_—__-—_%
|
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{4) Sabparagraphs (a}2) and (a3} of
this subsection do not incorporate the
Yegulations cited in subdivisions .
{a)(2)t1), (if). =nd {iii} of this subsection
in their entirety. Only the maximum per
diem rates, the definitions of lodging, -
meals, and incidental expenses, and the
regulatory coverage dealing with special
:re;msual situations are incorporated

in,

L L B N

{6) The maximum per diem rates -
referenced in subparagraph {a){2} of this
subsection generally would not

vonstitute a reasonable daily charge—

{i) When no lodging costs are

.- imcurred; and/or

(if) On partial travel days (e.g. ) day of
deéparture and return).

Appropriate downward adjustments
from the maximum per diem rates wonld
normally be required under these
circumstances. While these adjustments
need not be calculated in accordance
with the Federal Travel Regulations or

" Joint Travel Regulations, they must

result in a reasonable charge.

T - ] ‘& « . ‘ ,
:  [FR Doc. 91-19706 Filed 8-21-81; 8:45 am]
- SRLLING CODE 0820-34-M

- DEPARTMENT OF DEFENSE

. GENERAL SERVICES
~ ADMINISTRATION

. NATIONAL AERONAUTICS AND
_ SPACE ADMINISTRATION

- 48 CFR Part 45

(FAR Case 91-21; item X1}

Federal Acquisition Regulation;
Screening of Contractor inventory

Aaencres: Department of Defense
{DOD), General Services Administration
{GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council have
agreed on a final rule to revise the
Federal Acquisition Regulation (FAR) to
update FAR subpart 45.8, Reporting,
Redistribution, and Disposal of -
Contractor Inventory, to conform with
thanges to the Federal Property
Management Regulations (FPMR] and
he Federal Information Resource
vianagement Regulation (FIRMR).
IFFECTIVE DATE: September 23, 1991,
'OR FURTHER INFORMATION CONTACT:
'or information pertaining to this case,
ontact Ms. Jeritta Parnell at (202) 501~
D82. For general information, contact

Ms. Beverly Faysoa, FAR Secretaziat,
room 4041, GS Building, Washington, DC
20405 (202) 501-4738. Please I’:ik FAC
90-7, FAR case 91-21;- .~ s &~ 01 u»:”*f
mm m'non:

3 h_;,,: »;‘f s
A' B.ckm““ A" 3 L 1 - b -t t‘y:::

Screening of Contractor lnven lory

The General Services Adm!nistraﬂon.
which has the management . .
responsibility for its Federal Supp‘ly
Service's ﬁ:ogramfor exXcess

property, has requested amendments to
section 45.808 of the Federal Acqguisition
Regulation. The amendments to 45.008 .

. are necessary to increase the threshold

for screening of contructor inventory to
be conaistent with the Federal Property

Management Regulations (FPMR).

B. Public Comments ani! Ragnlatory
Flexibility Act -
The final rule does not comtimten
significant FAR revision within the . -
meaning of FAR 1.501 and Public Law -
98-577 and publication for Tgubhc
comment is not re erefore, the
Regulatory Flexibility Act does nat :
apply. However, comments from samall
entities concerning the affected FAR
subpart will be considered in
accordance with section 810 of the Act.
Such comments must be submitted
separately and cite FAC 80-7, PAR case
91-21, in correspondence. . . -
C. Paperwork Reduction Act

The Paperwork Reduetion Act (Pub. L.
96-511) is inapplicable, since the
amendments to FAR subpart 45.6 do not
impose recordkeeping information
collection requirements or collection of
information from offerors, contractors,
or members of the public which require
the approval of OMB under 44 US.C, -
3501, et seq.

List of Subjects in 48 CFRPutds
Government procurement.
Dated: july 24,1901, -

Albert A. Vicdhiolla, :

Director, Oﬂ’moﬂ'adcmlequmnon Mcy
- ‘Therefore, 48 CFR part 45 is amended

as set forth below: ™ *

1. The authority citation for 48 CFR
part 45 continues to read as follows:

Authority: 40 U.S.C. 486(c); 10 U.5.C.
chapter 137; and 42 U.S.C. 2473(c).

- PART 45—GOVERNMENT PROPERTY

45.600-5 [Amended] -

z. secg!:!(‘ U3)( )b;' dedg:e
paragraph (c}3)(iv

words “$500 or less.” nrimmimemng in
then- place “lsss than $1,000 ($500 for
fumat;.n)." and in pan.gmph (ﬂi)(v)

_ by rémoving the words “more

_Extraordinary

$500,” andimexrting in their place -
“$1,000 aragore: m for furniture),”.
45.508~1 - (ml L

8. Section $3.808-1{b) s amended in
the second column, first entry of Table
45-1 by remowving the sords “in excess
pf’ﬂl)" and inserting in their place
*valued at n,ooo or more [$500 for
furniture]”; and inthe second column,
third eatry, by removing the words “$500
or less” and inserting in their place “less -
than §1,000 ($500 for furniture)”. -

45.808-2 {Amended]

4. Section 45.608-2 is amended in
paragraph (a) by removing the words “in
excess of $500" and inserting in their
place “of $1,000 or more ($500 for
furniture)”.

§..Section ﬁm—&(d) is nvised to
read as follows:
45.(00-6 w ftems m

(d) Pmcedums far auzomatic data
processing equipment (ADPE). See the
I_’IRMR {41 CFR pert m—as). ’

4 - . ) ) .

8. Section 45.608-8(b} is amended by

revigsing Rem § to read as follows:

P

* ® ¢

item 5, To. Enter the name(s)
address(es) and of the screening
agencies or the GSA regional office
serving the geographic area in which the

property is located.

L. . * - 3

[FR Doc. 81-16707 Filed 8-21-01; 845 amm]

DEPARTMENT OF DEFENSE
GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND -
SPACE ADWNISTHAT!ON

OOFRMSO

{FAR Case 91-22; Htem Xil]

‘Federal Acquisition Regulation;
Contractual Actions

AGENCIES: Department of Defense
(DOD), General Sarvices Administration
(GSA}, and National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

'SUMMARY: The Civilian Agency

Acquisition Council and the Defense
Acquisition Regulations Council have




24068 Register / Vor*5, No. 114 / Wédnesday. June 13, 199¢*4™®posed Rules
DEPARTMENT ( NSE Council that FAR 31.205-46(a)(4) has List of Subjects in 48 CFR Part 31
4 been erronecusly interpreted to meen t ]
GENERAL SER\! that the maximum allowable contrsctor ::::;mme: lp ;cmmem
ADMINISTRATIO per diem travel costs must be calculated A.l“"‘ ’
in the same manner as the “lodging- M"’, t “m“’_ lla, - )
NATIONAL AERONAUTICS AND plus” method contained in the Federal Director, Office of Federal Acquisition Policy.
SPACE ADMINISTRATION Travel Regulations. The FAR Councils = Therefore, it is proposed that 48 CFR
never intended to impose Government part 31 be amended as set forth below:
48 CFR Part 31 administrative procedures upon PART 31—CONTRACT COST
contractors. Accordingly, it is proposed
Federal Acquisition Regulation (FAR) that subparagraph (d)(#) be PRINCIPLES AND PROCEDURES

Travel Costs

AQGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).

AcTion: Proposed rule:

SUMMARY: The Civilian Agency ,
Acquisition Council and the Defense
Acquisition Regulatory Council are
considering changes to FAR 31.205-46 to
clarify the maximum allowable
contractor per diem travel costs.

DATES: Comments should be submitted
to the FAR Secretariat at the address
shown below on or before August 13, -
1990, to be considered in the formulation
of a final rule.

ADDRESSES: Interested parties should
submit written comments to: General

" Services Administration, FAR

Secretariat (VRS), 18th & F Streets NW.,
room 4041, Washington, DC 20408.

" Please cite FAR Case 90-26 in all

correspondence related to this issue.

FOR FURTHER INFORMATION CONTACT:
Ms. Margaret A. Willis, FAR Secretariat,
Room 4041, GS Building, Washington,
DC 20408, (202) 501-4755. Please cite
FAR Case 90-28.

SUPPLEMENTARY INFORMATION:

A. Background
It has come to the ntonuon of the

" Civilian Agency Acquisition Council

and the Defense Acquisition Regulatory

grammatically rearranged to prevent
erroneous interpretation.

Another minor editorial correction
recognizes that subparagraph (a){1)
contains allowability criteria.

A new subparagraph (a)(6) is
proposed to define reasonable per diem
costs for partial travel days and when
no lodging costs are incurred.
Appropriate downward adjustments in
maximum per diem rates are generally

required under these circumstances.

B. Regulatory Flexibility Act

The proposed revisions to FAR
31.205-46 are not expected to have a

~ significant economic impact on a

substantial number of small entities ~
under the Regulatory Flexibility Act (5
U.S.C. 601, et 869.) because they merely
improve language that has been
erroneously interpreted and further
define cost reasonableness in specific .
circumstances. No change in meaning or
existing interpretations of
reasonableness is intended.

C. Pasperwork Reduction Act
The Paperwork Reduction Act does

not apply because the proposed ebangu:

to the FAR do not impose recordkeeping
information collection requirements or
collection of information from offerors,
contractors, or members of the public
which require the approval of OMB
under 44 U.8.C. 3501, ef seq.

1. The authority citation for 48 CFR
parts 31 continues to read as follows:

Authority: 40 U.S.C. 488(c); 10 US.C.
chapter 137; and 42 U.S.C. 2473(c).

Section 31.205-48 is amended by
reviging the first sentence in paragraph
(a)(1); by revising paragraph (a){4); and
by adding paragraph (a)(6) to read as

‘ follows:

§31.205-48 Travel costs.

(a)(1) Costs for transportation,

lodging, meals, and incidental expenses
incurred by contractor personnel on
official company business are allowable
subject to the limitations contained in
this subsection. * * *

* * * * *

“) Subparagrapha (a)(2) and (a)(3) of
this subsection do not incorporate the
regulations cited in subdivisions (a)(2)
(i), (ii), and (iii) in their entirety. Only
the maximum per diem rates, the
definitions of lodging, meals, and
incidental expenses, and the regulatory
coverage dealing with special or unusual

" situations are incorporated herein.

L 8 L - - -

(6) The maximum per diem rates
referenced in subparagraph (a)(2) of this
subsection do not constitute a
reasonable daily charge when no
lodging costs are incurred and on partial
travel days (e 8., day of departure and
return).

{FR Doc. 80-13702 Filed 6-12-00; 8:45 am]
BRLING CODE 6820-34-M
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FAC 90-6

Federal Acquisition Circular (FAC) 90-6 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I-——Threshold Requirements (FAR Case 90-51)

This change raises the threshold, revises the prescription
for the clause 52.202-1, and makes other editorial changes.

Replacement pages: 2-1, 2-2, 3-19, 3-20, 52-5 and 52-6.

Item II-—Small Purchase Limitation (FAR Case 951-19)

FAR 5.101(a) and 5.205(d) (1) are amended to eliminate the
requirement to synopsize contract actions between $10,000 and
$25,000; 13.104(g) is revised to refer to 5.101(a) (2) for public
display requirements; 19.702 and 19.708 are amended to refer to
the small purchase limitation instead of $10,000. The clause at
52.219-8 is no longer applicable for small purchases.

Replacement pages: $-1 through 5-4, 13-1, 13-2, 19-33,
19-34, 19-37, 19-38, 52-315, and 52-316.

Item III—Prescription £for Delivery Clauses (FAR Case
90-38)

The prescription for the delivery clauses, 52.212-1, Time of
Delivery, and 52.212-2, Desired and Required Time of Delivery, are
revised to permit their use in all contract types, except for
construction and architect-engineering contracts.

Replacement pages: 12-1, 12-2, 52-25 through 52-26.2, 52-
307, and 52-308.

Item IV—Awazrd Without Discussions (FAR Case 951-29)

Sections 14.201-9(e) (3), 15.406-5(c), and 15.605(e) have been
amended to require solicitations to include all evaluation factors
and any significant subfactors (including noncost and nonprice
related factors); 14.503-1(a) (4) has been amended to require
requests for technical proposals to include all evaluation factors
-and any significant subfactors; 15.610(a) has been revised to
indicate that, for DOD, NASA and the Coast Guard, discussions are
not required for an acquisition provided the intent to award
without discussion is stated in the solicitation; 15.612(c) (4) has
been revised to require source selection plans to include any
significant subfactors that will be evaluated; 52.215-16 has been
revised to add two alternate paragraphs for use by DOD, NASA and




® @

the Coast Guard; the prescription at 15.407(d) (4) has been revised
to reflect the alternates.

Replacement pages: 14-5, 14-6, 14-19 through 14-21, 15-5
through 15-8.1, 15-13 through 15-18, 52-45 through 52-48,
52-311, 352-312, and 52-312.1.

Item V—Commercial Pricing Certificate (FAR Case 91-25)

Sections 15.813-1, 15.813-2, 15.813-3, 15.813-6, and 52.215-
32 are amended to eliminate the requirements for application of
commercial pricing certification policies to contracts awarded by
DOD, NASA, and the Coast Guard.

Replacement pages: 15-35 through 15-41, and 52-49 through
52-54.1. -

Item VI-——Nonavailability Exception to the Buy American Act
(FAR Case 91-23)

FAR 25.102(b) is revised to allow contracting ofkficers to
make determinations in certain circumstances when domestic
materials and supplies are not available,

Replacenent pages: 25-1 through 25-8.

Item VII—Indian-Owned Economic Enterprises (FAR Case
91-28) v ’

FAR Subpart 26.1, Indian Incentive Program, and the clause at
52.226-1 are added to allow contractors to recover certain costs
of subcontracting with Indian organizations and Indian-owned
economic enterprises.

Replacement pages: Stzxucture of the FAR to the Subpart
Level, pages 3 and 4, Table of Contents, Part 26, 26-1,
$2-119 through 52-122.1, 52-321, and 852-322.

Item VIII—Cost lccounting Standards; Cost Impact
Proposals (FAR Case 895-34)

FAR 30.602-1 through 30.602-3 are revised and 52.230-4 is
amended to clarify the responsibilities of the Government and
contractors regarding Cost Accounting Standards cost impact
statements. ‘

Replacement pages: 30-73 through 30-77, 52-157, and
52-158.
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ITEM IX—Travel Costs (FAR Case 90-26)

FAR 31.205-46 is amended to clarify that appropriate downward
adjustments from the Government's maximum per diem rates would
normally be required on partial travel days or on days when no
lodging costs have been incurred, before such charges can be
considered reasonable. However, contractors are not required to

" calculate these adjustments in accordance with Government travel

regulations and may, instead, utilize their own travel policy
procedures, so long as the result constitutes a reasonable charge.

Replacement pages:  31-37 through 31-42.

Item X—Screening of Contractor Inveantory (FAR Case 91-21)

The Federal Acquisition Regulation (FAR) is revised to update
sections 45.606-5, 45.608-1, 45.608-2, 45.608-5, and 45.608-8 of
Subpart 45.6, Reporting, Redistribution, and Disposal of
Contractor Inventory, to conform with changes in the Federal
Property Management Regulations (FPMR) and the Federal Information
Resources Management Regulation (FIRMR).

Replacement pages: 45-23 through 45-29.

Item XI—Extraordinary Coantractual Actions (FAR Case 91-
22)

This final rule amends the FAR by deleting the coverage in
50.103, Deviations, and placing the section in "reserve"™ status.
Both Councils have determined that the coverage in Subpart
1.4—Deviations to the FAR, provides adequate policies and
procedures for authorizing deviations from the FAR.

Replacenent pages: Table of Contents, Paxrt 50, 50-1 and
50-2.

Item XII—Contract Security Classification Specification
(FAR Case 91-33)

Section 53.303 is amended by replacing the JAN 1978 edition
of DD Form 254 with the DEC 1990 edition.

Replacement pages: 53-211 and 53-212.




’ .

Item XIIXI—Technical Amendments

Technical amendments have been made to FAR sections 4.602(b),
5.202(a) (4), 7.306, 8.404(b), 8.703, 12.300, 12.302 and 12.303,
30.201-4(c) (1), 43.104(b), 52.219-15, 52.225-13(c), 52.228~
5(b) (1), 52.232-1, 52.236-21, 52.236-21(d), 52.246-2(1i) (2), and
52.301 (clause entry 52.219-14) to update information, to correct
grammatical errors, and to correct inaccuracies. Part III of
Appendix A to Part 30 has been moved from the end of Part 30 to
the end of Appendix A, and the part heading at the top of page 31-
29 of the looseleaf has been corrected.

1. Section 4.602 is amended by revising the second sentence
of paragraph (b) to read as follows:

4.602 Tederal Procurement Data Systen.

* * * * *

(b) *** This manual (available at no charge from the General
Services Administration, Federal Procurement Data Center, 7th & D
Streets, SW, Room 5652, Washington, DC 20407, telephone (202) 401~
1529, FTS 441-1529, FAX (202) 401-1546) provides the necessary
instruction to the data collection point in each agency as to what
data are required and how often to provide the data.

* * * * *
5.202 [Technical amendment]

2. Section 5.202 is amended in paragraph (a) (4) by removing
the reference "5.205(e)" and inserting in its place "5.205(f)".

7.306 [{Technical amendment]

3. Section 7.306 is amended in the introductory text by
adding an "s®" to the end of the word "differ™.

8.404 [Technical amendment)

4. Section 8.404 is amended in paragraph (b) by removing the
acronym "FIRMR" and replacing it with "FPMR".

5. Section 8.703 is amended by reéising the second sentence
of paragraph (a) to read as follows:

8.703 Procurement List.

(a) *** Copies of the Procurement List may be obtained by
submitting GSA Form 457 to the General Services Administration,
Centralized Mailing List Service (7CAIL), P.O. Box 17077, 819
Taylor Street, Fort Worth, TX 76102-0077., **x*
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* * * * *

12.300, 12.302. and 12.303 [Technical amendments]
: 6. Sections 12.300, 12.302 and 12.303 are amended by
removing the reference "15 CFR 350" and inserting in its place "15
CFR 700" in the following places:
i. The introductory text of 12.300
ii. In 12.302:
A. Paragraph (c), and
B. Paragraph (e) (twice).
iii. 1In 12.303:
A. Paragraphs (d) (1) (twice) , and (d) (2) and (3), and
B. Paragraph (g).
30.201-4¢ [Technical amendment])

7. Section 30.201-4 is amended in paragraph (c) (1) by
removing the word "that" and inserting in its place "“than".

43.104 [{Technical amendment]

8. Section 43.104 is amended in paragraph (b) by removing
the reference "43.106" and inserting in its place "43.107".

52.219-15 [Technical amendment] _

9. Section 52.219-15 is amended in the clause title by
removing the words " (JUN 1989)" and inserting in their place " (APR
1991)"; and in paragraph (a) (3), in the definition of "Public or
private organization for the handicapped", by adding the word
*"which" before the word "employs".

52.225-13 [Technical amendment]

10. Section 52.225-13 is amended in paragraph (c) by
removing the comma after the word "Persons".

52.228-5 [Technical amendment)

11. Section 52.228-5 is amended in paragraph (b) (1) by
removing the word "prescribe".

52.232-1 (Technical amendment]
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12. Section 52.232-1 is amended in the introductory text by
adding the word "supply" after the first use of the term "fixed-
price”.

52.236-21 [Technical amendment]

13, Section 52.236-21 is amended in the introductory text by
removing the reference "36.520" and inserting in its place
"36.521"; and in paragraph (d) of the clause by adding the word
*or" after the first use of the word "subcontractor,".

52.246-2 [Technical amendment])

14. Section 52.246-2 is amended in the first sentence of
paragraph (i) (2) of the clause by adding "'s" to the first use of
the word "“Government®.

52.301 [Technical amendment]

15. Section 52.301 is amended in the first column of the
Table at entry 52.219-14 by removing the reference "19.811l(e)"™ and
inserting in its place "19.811-3(e)".

Replacement pages: 4-3, 4-4, 5-1, 8-2, 7-7, 7-8, 8-9,
8-10, 8-15, 8-16, 12-3 through 12-6, 30-3, 30-4, Part I1IX
of Appendix A to Part 30, III-1 and III-2, 43-1, 43-2,
$2-83, 52-84, 52-119, 52-120, 52-145, 52-146, 52-159,
52-160, 52-197, 52-198, 52-237, 52-238, 52-317, and
52-318.
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[BILLING CODE 6820-34]

DEPARTMENT OF DEFENSE

GENERAL SERVICES ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

RIN 9000-AD9S

[FAR Case 90-26)

Federal Acquisition Regulation; Travel Costs
AGENCIES: Department of Defense (DOD), General Services
Administration (GSA), and National Aeronautics and Space
Administration (NASA).
ACTION: Final rule.
SUMMARY: The Civilian Agency Acquisition Council and the Defense
Acquisition Regulations Council have agreed on a final rule
~ amending FAR 31.205-46 to prevent the erroneous interpretation
that the maximum allowable contractor per diem costs must be
calculated in the same manner as the "lodgings-plus" method
contained in the Federal Travel Regulations.
DATES: Effective Date: [Enter date 30 days after publication
date in Eederal Register.] |
ADDRESSES: 1Interested parties should submit written comments to:

General Services Administration

FAR Secretariat (VRS)

18th & F Streets, NW, Room 4041

Washington, DC 20405
Please cite FAC 90-6, FAR Case 90-26, in all correspondence

related to this issue.
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the allowability of costs is a major concern. An initial
regulatory flexibility analysis was not performed, but public
comments were solicited at 55 FR 24068 dated June 13, 1990. One
comment suggested that the rule would have an economic impact on
émall entities under the Regulatory Flexibility Act. The Councils
were unable to address the issue because the comment did not
explain how the rule woul@ have an adverse economic impact on
small entities.
C. Paperwork Reduction Act
EAR Case 90-26

The Paperwork Reduction Act (Pub. L. 96-511) does not apply
because the final rule does not impose any recordkeeping
requirements or information collection requirements or collection
of information from offerors, contractors, or members of the
public which require the approval of OMB under 44 U.S.C. 3501, et
seqg. Under the current rules of the FAR, particularly the clauses
at 52.215-2, "Audit-Negotiation,"™ and 52.216-7, "Allowable Costs.
and Payment, " offerors and contractors are required to maintain,
and provide access to, records sufficient to permit the Government
to determine the allowability and reasonableness of costs.
D. Public Comments
EAR Case 90-26

On June 13, 1990, a proposed rule was published in the Federal
Register (55 FR 24068). Comments received from 18 individuals and
organizations were considered by the Councils; several changes

were made in the development of the final rule.




List of Subjects in 48 CFR Part 31:
Government procurement.

Dated:

ALBERT A. VICCHIOLLA,
Director, .

Office of Federal
Acquisition Policy.




Therefore, 48 CFR Part 31 is amended as set forth below:
1. The authority citation for 48 CFR Part 31 continues to
read as follows:
Authority: 40 U.S.C. 486(c); 10 U.S.C. chapter 137; and
42 U.S.C. 2473 (c).
PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES
2, Section 31.205-46 is amended in paragraph (a) (1) by
removing the words "paragraphs (b) through (f) of" and inserting
in their place "the limitations contained in®; by revising
paragraph (a) (4); and adding paragraph (a) (6) to read as follows:
31.205-46 Travel costs.
(a) ***
(4) Subparggraphs (a) (2) and (a) (3) of this subsection do
not incorporate the reguiatidns cited in subdivisions (a) (2) (i),
(ii), and (iii) of this subsection in their entirety. Only the
maximum per diem rates, the definitions of lodging, meals, and
incidental expenses, and the regulatory coverage dealing with
special or unusual situations are incorporated herein.
.* * * %* *
(6) The maximum per diem rates referenced in subparagraph
(a) (2) of this subsection generally would not constitute a
reasonable daily charge—
(1) When no lodging costs are incurred; and/or
(ii) On partial travel days (e.g., day of departure and
retuzrn).
Appropriate downward adjustments from the maximum‘per diem rates

would normally be required under these circumstances. While these

5




adjustments need not be calculated in accordance with the Federal

‘Travel Regulations or Joint Travel Regulations, they must result

in a reasonable charge.

* * * *® *




PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES

31.208-44

taxes, fringe benefits, occupancy costs, and immedi-
ate supervision costs.

© (2) If settlement expenses are significant, a cost

account or work order shall be established to separately

identify and accumulate them.

(h) Subcontractor claims. Subcontractor claims, includ-
ing the allocable portion of the claims common to the con-
tract and to other work of the contractor, are generally
allowable. An appropriate share of the contractor’s indirect
expense may be allocated to the amount of settlements with
subcontractors; provided, that the amount allocated is rea-
sonably proportionate 0 the relative benefits received and
is otherwise consistent with 31.201-4 and 31.203(c). The
indirect expense 3o allocated shall exclude the same and
similar costs claimed directly or indirectly as seutiement
expenses. _

31.205-43 Trade, business, technical and professional
activity costs.

The following types of costs are allowable:

() Memberships in trade, business, technical, and pro-
fessional organizations.

(b) Subscriptions to trade, business, professional, or
other technical periodicals.

(c) When the principal purpose of a meeting, confer-
ence, symposium, or seminar is the dissemination of trade,
business, technical or professional information or the stim-
ulation of production or improved productivity—

(1) Costs of organizing, setting up, and sponsoring
the meetings, symposia, etc., including rental of meeting
facilities, transportation, subsistence, and incidental
costs;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are not
employees of the contractor, provided (i) such costs are
not also reimbursed to the individual by the employing
company or organization, and (ii) the individuals atten-
dance is essential 10 achieve the purpose of the confer-
ence, meeting, symposium, etc.

31.205-44 Training and education costs.

(a) Allowable costs. Training and education costs are
allowzble 1o the extent indicated below.

() Vocational training. Costs of preparing and main-
taining a noncollege level program of instruction, including
but not limited to on-the-job, classroom, and appreatice-
ship training, designed 1o increase the vocational effective-
ness of employees, are allowable. These costs include (1)
salaries or wages of trainees (excluding overtime compen-
sation), (2) salaries of the director of training and staff
when the training program is conducted by the contractor,
(3) wition and fees when the training is in an institution not
operated by the contractor, and/or (4) training materials and
textbooks.

(¢) Pari-ime coliege level education. Allowable costs
of part-time college education at an undergraduate or post-
graduate level, including that provided at the contractor’s
own facilities, are limited to—

(1) Fees and tuition charged by the educational insti-
tution, or, instead of tuition, instructors’ salaries and the
related share of indirect cost of the educational institu-

tion, to the extent that the sum thereof is not in excess of

the wition that would have been paid to the participating

educational institution;

(2) Salaries and related costs of instructors who are
employees of the contractor;

(3) Training materials and textbooks; and

(4) Straight-time compensation of each employee for
time spent attending classes during working hours not in
excess of 156 hours per year where circumstances do
not permit the operation of classes or attendance at
classes after regular working hours. In unusual cases,
the period may be extended (see paragraph (h) of this
subsection).

(d) Full-time education. Costs of tuition, fees, training
mamalsmdtextbooks(hnnotmbnmoe.nhy or any
other emoluments) in connection with full-time education,
including that provided at the contractor’s own facilities, at a
postgraduate but not undergraduate college level, are allow-
able only when the course or degree pursued is related to the
field in which the employee is working or may reasonably be
expected to work and are limited to a total period not 10
exceed 2 school years or the length of the degree program,
whichever is less, for each employee s0 trained.

(¢) Specialized programs. Costs of attendance of up to
16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of man-
agers or 10 prepare employees for such positions are allow-
able. Such costs include enrollment fees and related
charges and employees’ salaries, subsistence, training
materials, textbooks, and travel. Costs allowable under this
paragraph do not include costs for courses that are part of a
degrec-oriented curriculum, which are only allowable pur-
suant to paragraphs (c) and (d) of this subsection.

(f) Other expenses. Maintenance expense and normal
depreciation or fair rental on facilities owned or leased by
the contractor for training purposes are allowable in accor-
dance with 31.205-11, 31.205-17, 31.205-24, and 31.205-36.

(8) Grants. Grants to educational or training institu-

‘tions, including the donation of facilities or other proper-

ties, scholarships, and fellowships are considered contribu-
tions and are unallowable.
(h) Advance agreements.

(1) Training and education costs in excess of those
otherwise allowable under paragraphs (c) and (d) of this
subsection, including subsistence, salaries or any other
emoluments, may be allowed 10 the extent set forth in an
advance agreement negotiated under 31.109. To be con-
sidered for an advance agreement, the contractor must

(FAC90-6) 31-37
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demonstrate that the costs are consistently incurred under
an established managerial, engineering, or scientific train-
ing and education program, and that the course or degree
pursued is related 10 the field in which the employees are
now working or may reasonably be expected to work.
Before entering into the advance agreement, the contract-
ing officer shall give consideration %0 such factors as—
(i) The length of employees’ service with the con-
tractor,
(ii) Employees’ past performance and potential;
(iii) Whether employees are in formal develop-
ment programs; and
(iv) The total number of participating employees.
(2) Any advance agreement must include a provision
requiring the contractor to refund to the Government
training and education costs for employees who resign
within 12 months of completion of such training or edu-
cation for reasons within an employee’s control.
@) Training or education costs for other than bona-fide

employees. Costs of tuition, fees, textbooks, and similar or

related benefits provided for other than bona-fide employees
are unallowable, except that the costs incurred for educating
employee dependents (primary and secondary level studies)
when the employee is working in a foreign country where
public education is not available and where suitable private
education is inordinately expensive may be included in over-
scas differential.

() Employee dependent education plans. Costs of col-
lege plans for employee dependents are unallowable.

31.205-45 Transportation costs.

Allowable transportation costs include freight, express,
cartage, and postage charges relating 10 goods purchased, in
process, or delivered. When these costs can be identified
with the items involved, they may be directly costed as
transportation costs or added to the cost of such items. When
identification with the materials received cannot be made,
inbound transportation costs may be charged to the appropri-
ate indirect cost accounts if the contractor follows a consis-
tent and equitable procedure. Outbound freight, if reim-
bursable under the terms of the contract, shall be treated as a
direct cost.

31.205-46 Travel costs.

(aX1) Costs for transportation, lodging, meals, and inci-
dental expenses incurred by contractor personnel on official
company business are allowable subject to the limitations
contained in this subsection. Costs for transportation may be
based on mileage rates, actual costs incurred, or on a combi-
nation thereof, provided the method used results in a reason-
able charge. Costs for lodging, meals, and incidental expens-
es may be based on per diem, actual expenses, or a combina-
tion thereof, provided the method used results in & reason-
able charge.

31-38

(2) Except as provided in subparagraph (a)(3) of this
subsection, costs incurred for lodging, meals, and inci-
dental expenses (as defined in the regulations cited in
(a)(2Xi) through (iii) of this subparagraph) shall be con-
sidered 10 be reasonable and allowable only 10 the extent
that they do not exceed on a daily basis the maximum per
diem rates in effect at the time of travel as set forth in
tho—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the con-
terminous 48 United States, available on a subscrip-
tion basis from the Superintendent of Documents, U.S.
Government Printing Office,Washington, DC 20402,
Stock No. 022-001-81003-7;

(ii) Joint Travel Regulations, Volume 2 DoD
Civilian Personnel, Appendix A, prescribed by the
Department of Defense, for travel in Alaska, Hawaii,
The Commonwealth of Puerto Rico, and territories
and possessions of the United Siates, available on a
subscription basis from the Superintendent of
Documents, U.S. Government Printing Office,
‘Washington, DC 20402, Stock No. 908-010-00000-1;
or

(iii) Standardized Regulations (Government
Civilians, Foreign Areas), Section 925, “Maximum
Travel Per Diem Allowances for Foreign Areas,” pre-
scribed by the Department of State, for travel in areas
not covered in (2)(2)Xi) and (ii) of this subparagraph,
available on a subscription basis from the
Superintendent of Documents, U.S. Government
Printing Office, Washington, DC 20402, Stock No.
744-008-00000-0

(3) In special or unusual situations, actual costs in
excess of the above-referenced maximum per diem rates
are allowable provided that such amounts do not exceed
the higher amounts authorized for Federal civilian
employees as permitted in the regulations referenced in
(8)2)(), Gi), or (iii) of this subsection. For such higher
amounts $0 be allowable, all of the following conditions
must be met:

(@) One of the conditions warranting approval of the
actual expense method, as set forth in the regulations
referenced in paragraphs (a)(2)i), (i), or (iii) of this
subsection, must exist.

(ii) A written justification for use of the higher
amounts must be approved by an officer of the con-
tractor’s organization or designee (0 ensure that the
authority is properly administered and controlled to
prevent abuse.

(iii) If it becomes necessary (o exercise the authori-
ty to use the higher actual expense method repetitively
or on a continuing basis in a particular area, the con-
tractor must obtain advance approval from the con-
tracting officer.
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(iv) Documentation to support actual costs
incurred shall be in accordance with the contractor's

- established practices provided that a receipt is

required for each expenditure in excess of $25.00.

The approved justification required by (a)(3)(ii) and,

if applicable, (a)(3)(iii) of this subparagraph must be

retained.

«) Subpmmm (a}2) md (2)(3) of this subsection
do not cited in subdivisions
(a)2)(), (ii), and (iii) of this subsection in their entirety.
Only the maximum per diem rates, the definitions of
lodging, meals, and incidental expenses, and the regula-
uymmeduhngwuhspecnlcmuanlmﬂom
sre incorporated herein.

(5) An advance agreement (see 31.109) with respect
to compliance with subparagraphs (a)(2) and ()(3) of
this subsection may be useful and desirable.

(6) The maximum per diem rates referenced in sub-
paragraph (a)X(2) of this subsection generally would not
constitute a reasonable daily charge—

(i) When no lodging costs are incurred; and/or
(ii) On partial avel days (e.g., day of departure
and retum).

Appropriate downward adjustments from the maximum

per diem rates would normally be required under these

circumstances. While these adjustments need not be
calculated in accordance with the Federal Travel

Regulations or Joint Travel Regulations, they must

result in a reasonable charge.

(b) Travel costs incurred in the normal course of overall
administration of the business are allowable and shall be
treated as indirect costs.

(¢) Travel costs directly m’butable to specific contract
performance are allowable and may be charged to the con-
tract under 31.202.

(d) Airfare costs in excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accom-
modations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs
of the traveler, or are not reasonably available to meet mis-
sion requirements. However, in order for airfare costs in
excess of the above standard airfare to be allowable, the
applicable condition(s) set forth above must be
documented and justified.

(eX1) “Cost of travel by contractor-owned, -leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel),
maintenance, depreciation, insurance, and other related
costs.

(2) The costs of travel by contractor-owned,
-Jeased, or -chartered aircraft are limited to the standard
airfare described in paragraph (d) of this subsection for

the flight destination unless travel by such aircrafl is
specifically required by contract specification, term, or
condition, or & higher amount is approved by the con-
tracting officer. A higher amount may be agreed 10 when
one or more of the circumstances for justifying higher
than standard airfare listed in paragraph (d) of this sub-
section are applicable, or when an advance agreement
under subparagraph (e)(3) of this subsection has been
executed. In all cases, travel by contractor-owned,
-Jeased, or -chartered aircraft must bé fully documented
and justified. For each contractor-owned, -leased, or
chartered aircraft used for any business purpose which
is charged or allocated, directly or indirectly, to a
Government contract, the contractor must maintain and
make available manifest/logs for all flights on such
company aircraft. As a minimum, the manifest/log shall
indicate— -

(i) Date, time, and points of departure;

(ii) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship 10
the contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see.
31.109), consideration may be given to the following:

(i) Whether scheduled commercial airlines or
other suitable, less costly, travel facilities are avail-
able at reasonable times, with reasonable frequency,
and serve the required destinations conveniently.

(ii) Whether increased flexibility in scheduling
results in time savings and more effective use of per-
sonnel that would outweigh additional travel costs.

(f) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of lease, operation
(including personnel), maintenance, depreciation, insur-
ance, etc. These costs are allowable, if reasonable, 10 the
extent that the automobiles are used for company business.
That portion of the cost of company-furnished automobiles
that relates 1o personal use by employees (including trans-
portation o and from work) is compensation for personal
services and is unallowable as stated in 31.205-6(m)(2).

31.20547 Costs related to legal and other proceedings.

(8) Definitions. “Conviction,” as used in this subsec-
ton, is defined in 9.403.

“Costs,” include, but are not limited to, administrative
and clerical expenses; the cost of legal services, whether
pesformed by in-house or private counsel; the costs of the
services of accountants, consultants, or others retained by
the contractor to assist it; all elements of compensation,
related costs, and expenses of employees, officers, and
directors; and any similar costs incurred before, during, and
after commencement of a judicial or administrative pro-
ceeding which bears a direct relationship to the proceed-
ings.

31-39
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“Fraud,” as used in this subsection, means (1) acts of
fraud or corruption or attempts to defraud the Government
or to corTupt its agents, (2) acts which constitute a cause for
debarment or suspension under 9.406-2(a) and 9.407-2(s)
and (3) acts which violate the False Claims Act, 31 US.C,,
sections 3729-3731, or the Anti-Kickback Act, 41 US.C.,
soctions 51 and 54,

“Penalty,” does not include restitution, reimbursement,
or compensatory damages,

“Proceeding,” includes an investigation.

(d) Costs incurred in connection with any proceeding
brought by Federal, State, local or foreign Government for
violation of, or a failure 10 comply with, law or regulation
by the contractor (including its agents or employees) are
unallowable if a result is—

(1) In a criminal proceeding, a conviction;

(2) In a civil or administrative proceeding, either a
finding of contractor liability or imposition of a mone-
tary penalty;

(3) A final decision by an appropriate official of an
executive agency 10—

(i) Debar or suspend the contractor;
(ii) Rescind or void a contract; or
(iii) Terminate a contract for default by reason of

a violation or failure to comply with a law or regula-

tion.

(4) Disposition of the matter by consent or compro-
mise if the proceeding could have led to any of the out-
comes listed in subparagraphs (b)X1) through (3) of this
subsection (but see paragraphs (c) and (d) of this sub-
section); or

(5) Not covered by subparagraphs (bX1) through (4) of
this subsection, but where the underlying alleged contrac-
tor misconduct was the same as that which led 0 a differ-
ent proceeding whose costs are unallowable by reason of
subparagraphs (b)(1) through (4) of this subsection.

(c) To the extent they are not otherwise unallowable,
costs incurred in connection with any proceeding under para-
graph (b) of this subsection commenced by the United States
that is resolved by consent or compromise pursuant to an
agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be allowed (o the
extent specifically provided in such agreement.

(d) To the extent that they are not otherwise unallow-
able, costs incurred in connection with any proceeding
under paragraph (b) of this subsection commenced by a
Staze, Jocal, or foreign government may be allowable when
the contracting officer (or other official specified in agency
procedures) determines, that the costs were incurred either:

(1) As a direct result of a specific term or condition
of a Federal contract; or

(2) As a result of compliance with specific written
direction of the cognizant contracting officer.

31-40 (FAC90-6)

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activi-
ties required to deal with the proceeding and the under-
lying cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs allowed does not exceed
the percentage determined o be appropriate considering
the complexity of procurement litigation, generally
accepted principles governing the award of legal fees in
civil actions involving the United States as a party, and
such other factors as may be appropriate. Such percent-
age shall not exceed 80 percent. However, if an agree-
ment reached under paragraph (c) of this subsection has
explicitly considered this 80 percent rule, then the full
amount of costs resulting from that agreement shall be
allowsble.

(f) Costs not covered elsewhere in this subsection are
unallowable if incurred in connection with— '

(1) Defense against Government claims or appeals or
the prosecution of claims or appeals against the
Government (see 33.201).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions
(see also 31.205-27).

(3) Defense of antitrust suits.

(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the
Major Fraud Act of 1988 where the contractor was
found lisble or settled.

(5) Costs of legal, accounting, and consultant ser-
vices and directly associated costs incurred in connec-
tion with the defense or prosecution of lawsuits or
appeals between contractors arising from either (1) an
agreement or contract concemning a teaming arrange-
ment, a joint venture, or similar arrangement of shared
interest; or (2) dual sourcing, coproduction, or similar
programs, are unallowable, except when (i) incurred as
a result of compliance with specific terms and condi-
tions of the contract or writien instructions from the
contracting officer, or (ii) when agreed to in writing by
the contracting officer.

(6) Patent infringement litigation, unless otherwise
provided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not
legally bound to provide, arising from an action where
the participant was convicted of violation of a law or
regulation or was found liable in a civil or administra-
tive proceeding.
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(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
accounted for by the contractor separately. During the pen-
dency of any proceeding covered by paragraph (b) and sub-
paragraphs (f)(4) and (fX7) of this subsection, the contract-
ing officer shall generally withhold payment of such costs.
Howeves, if in the best interests of the Government, the
contracting officer may provide for conditional payment
upon provision of adequate security, or other adequate
assurance, and agreement by the contractor to repay all
unallowable costs, plus interest, if the costs sre subsequent-
ly determined to be unallowable.

31.205-48 Deferred research and development costs.

“Research and development,” as used in this subsection,
means the type of technical effort which is described in
31.205-18 but which is sponsored by, or required in perfor-
mance of, a contract or grant. Research and development
costs (including amounts capitalized) that were incurred
before the award of a particular contract are unallowable
except when allowable as precontract costs. In addition,
when costs are incurred in excess of either the price of a
contract or amount of a grant for research and development
effort, such excess may not be allocated as a cost to any
~ other Government contract.

31.205-49 Goodwill.

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business
combination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets
acquired less liabilities assumed, based upon their fair val-
ues. The excess is commonly referred to as goodwill.
Goodwill may arise from the acquisition of a company as a
whole or a portion thereof. Any costs for amortization,
expensing, write-off, or write-down of goodwill (however
represented) are unallowable.

31.205-50 Executive lobbying costs.

Costs incwrred in atempting to improperly influence
(see FAR 3.401), either directly or indirectly, an employee
or officer of the executive branch of the Federal
Government to give consideration or 0 act regarding a
regulatory or contract matier are unallowable.

31.205-51 Costs of alcoholic beverages.
Costs of alcoholic beverages are unallowable.

31.208-52 Asset valuations resulting from business
combinations.

When the purchase method of accounting for a business
combination is used, allowable amortization, cost of
money, and depreciation shall be limited to the total of the
amounts that would have been allowed had the combina-
tion not taken place.

SUBPART 31.3—CONTRACTS WITH
EDUCATIONAL INSTITUTIONS

31.301 Purpose.

This subpart provides the principles for determining the
cost of rescarch and development, training, and other work
performed by educationa! institutions under contracts with
the Govemnment.

31.302 General

Office of Management and Budget (OMB) Circular No.
A-21, Cost Principles for Educational Institutions, revised,
provides principles for determining the costs applicable to
research and development, training, and other work per-
formed by educational institutions under contracts with the
Government.

31303 Requirements.

(a) Contracts that refer to this Subpart 31.3 for deter-
mining allowable costs under contracts with educational
institutions shall be deemed to refer t0, and shall have the
allowability of costs determined by the contracting officer
in accordance with, the revision of OMB Circular A-21 in
effect on the date of the contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost.

SUBPARTS 314 - 31.5—RESERVED

SUBPART 31.6—CONTRACTS WITH STATE,
LOCAL, AND FEDERALLY RECOGNIZED INDIAN
TRIBAL GOVERNMENTS

31.601 Purpose.

This subpart provides the principles for determining
allowable cost of contracts and subcontracts with State,
Jocal, and federally recognized Indian tribal governments.

31.602 General.

Office of Management and Budget (OMB) Circular No.
A-87, Cost Principles for State and Local Governments,
Revised, sets forth the principles for determining the allow-
able costs of contracts and subcontracts with State, local,
and federally recognized Indian tribal governments. These
principles are for cost determination and are not intended
to identify the circumstances or dictate the extent of
Federal and State or local participation in financing a par-
ticular contract.

31.603 Requirements.

(a) Contracts that refer to this Subpart 31.6 for deter-
mining allowable costs under contracts with State, local
and Indian tribal governments shall be deemed to refer 10,
and shall have the allowability of costs determined by the
contracting officer in accordance with, the revision of

(FAC90-6) 31-41
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OMB Circular A-87 which is in effect on the date of the
contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost.

SUBPART 31.7—CONTRACTS WITH
NONPROFIT ORGANIZATIONS

31.701 Purpose. ‘

This subpart provides the principles for determining
the cost applicable to work performed by nonprofit orga-
pnizations under contracts with the Government. A
nonprofit organization, for purpose of ideatification, is
defined as a business entity organized and operated
exclusively for charitable, scientific, or educational pur-
poses, of which no part of the net eamings inure to the
benefit of any private shareholder or individual, of which
no substantial part of the activities is carrying on propa-
ganda or otherwise attempting to influence legislation or
participating in any political campaign on behalf of any

3142 (FAC90-6)

candidate for public office, and which are exempt from
Federal income taxation under section 501 of the Internal
Revenue Code.

31.702 General.

Office of Management and Budget (OMB) Circular No.
A-122, Cost Principles for Nonprofit Organizations, sets
forth principles for determining the costs applicable to
work perfarmed by nonprofit organizations under contracts
(also applies to grants and other agreements) with the
Government.

31.703

(a) Contracts which refer to this Subpart 31.7 for deter-
mining allowable costs shall be deemed to refer to, and
shall have the allowability of costs determined by the con-
tracting officer in accordance with, the revision of OMB
Circular A-122 in effect on the date of the contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost.
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DEFENSE ACQUISITION REGULATION SYSTEM
MEMO

Rpril 26, 1991

MEMORANDUM FOR DIRECTOR, DAR COUNCIL
SUBJECT: |Legislative Cases
I need to correct a misunderstanding on two of my cases--

1. DAR Case 87-118, Travel Costs-—-is not a legislative case.
This case arose out of a DOE interpretation of Pub. L. 99-234 which
led them to conclude that we had not fully implemented the law.
Implementation was, in fact, accomplished in FAC 84-19 on July 31,
1986 under DAR Case 85-230. This case is a follow-on to 85-230. I
thought the history of the case (before we deleted it) explained
this. We should have never had it on the list of legislative cases.
I apologize for the perception that this is a legislative case and
that we missed the implementation date. Can we delete it from the

list of legislative cases?_J] _am.geing Lo Jleave it on the list,

2. DAR Case 90-313, IRSD Costs--this was in the FY 91
Authorization Act. I need to correct two misunderstandings—-first,
while the FY 91 Authorization Act was enacted on November 5, 1991,
there is no specific statutory implementation date for this provision
of the Act. Second, and for that reason, Carole Covey and the Cost
Principles Committee, as confirmed by the DAR Council, felt there was
no urgency to this case and we could publish a proposed versus an

interim rule. In the absence of a statutorv date. the effective

The second case raises an issue which we need to resolve. When a
statute is enacted on a certain date but there are no specific
implementation dates for certain provisions within the Act, I suggest
that we establish reasonable implementation dates on a case-by-case
basis. Whoever brings it to the table to open a new case will tell
us what they believe would be a reasonable implementation date. This
would take into consideration complexity, any necessary coordination,
current Committee workload, etc. The DAR Council would agree on a
“target implementation date". For FAR cases, we would tell the CAAC,
up-front, what date we decided upon. This would give us something to
shoot for and brlng some discipline into the process without making
us look as if we’re not implementing the law in a timely fashion.

What do you think? We are not pemmitted to do this...because L 1S

. ,
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REVISED FINAL RULE
Note: Baseline is proposed rule; changes noted in strilee-thra text and bold [ ].

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

ko ok ok k0B
(4) No change from proposed rule.

* ok ok kW

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) 'When] no lodging costs are incurred[,] and[/or
(@ii) O] en partial travel days (e.g., day of departure and return).

{Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.] ' '

" ' FINAL R

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * *

* * E * * .

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(i), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue. because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, er seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rulé was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTROD RY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Government’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.
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MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel CoSts

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the proposed rule, but made several
changes to 31.205-46(a) (6) after considering public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days, or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead use their
own travel policy procedures, as long as the result is only a
reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.

"Reasonableness" is determined in accordance with FAR
31.201-3, which in paragraph (b) provides the CO some criteria by
which to reach a determination of whether a specific cost is

DEC | | 1990

/
-
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REVISED FINAL RULE
Note: Baseline is proposed rule; changes noted in striee~thra text and bold [ ].

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

*  k  k ok x

(4) No change from proposed rule.
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(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) When] no lodging costs are incurred[,) and[/or
(ii) O] en partial travel days (e.g., day of departure and return). -

[Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must resuit
in a reasonable charge.]

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * *

* * * L ] *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(i), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii)) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, et seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.
List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTROD RY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Government’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.




DEPARTMENT OF THE ARMY
HEADQUARTERS, U. S. ARMY MATERIEL COMMANO
5001 EISENHOWER AVENUE, ALEXANDRIA, VA 22333-0001

DAR Staff , 17 October 1990
Case 87-118

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL
SUBJECT: DAR Case 87-118, Travel Costs
I. PROBLEM:

To review the public comments received and make recommen-
dations based on them as to the need for changes to the
proposed rule published in the Federal Register, dated June 13,
1990.

II. RECOMMENDATION:

That the proposed rule which amends Federal Acquisition
Regulation (FAR) Subsection 31.205-46, Travel Costs, be revised
and published as a final rule as set forth in TAB A.

III. DISCUSSION:

A. Background.

‘With the enactment of Public Law 99-234, the Federal
Civilian Employee and Contractor Travel Expenses Act of 1985,
contractor travel costs were limited to the rates and amounts
payable to Federal travelers. Title II, Section 201 of the
Act, states that: "Under any contract with any executive
agency, costs incurred by contractor personnel for travel,
including costs of lodging, other subsistence, and incidental
expenses, shall be considered to be reasonable and allowable
only to the extent that they do not exceed the rates and
amounts set by subchapter 1 of chapter 57 of title 5, United
States Code, or by the Administrator of General Services or the
President (or his designee) pursuant to any provision of such
subchapter." Subchapter I of chapter 5 states that Federal
travelers are entitled to per diem, reimbursement of actual
expenses, Oor a combination thereof, as determined by the
General Services Administration (GSA) (5 U.S.C. 5702(a)(l})y,
and that for travel consuming less than a full day, payments
shall be allocated as prescribed by GSA (5 U.S.C. 5702(a)(3)).

The FAR cost principle for Travel Costs was revised in
Federal Acquisition Circular (FAC) 84-19, dated July 31, 1986,
to implement Public Law 99-234. In September 1987, the
Department of Energy (DOE) recommended that the Travel Cost
Principle be further revised because it believed the revisions




to FAR 31.205-46 did not fully conform to the Public Law 99-234
requirements. The DOE's position was that the revisions to FAR
31.205-46 had inappropriately extended to contractors the
flexibility for determining reimbursement methodology (actuals,
per diem, or combination).

The DOE contended that the statute had reserved that right
to the Administrator of the GSA, and that GSA had established a
"lodging-plus" system for Federal travelers. To allow
contractors to elect one of three methods would result in
contractor employee travel expenses that may exceed the "rates
and amounts" set for Federal employees. The DOE used as an
illustration a case where partial day travel would occur
(departure and return on the same day). A "lodging-plus”
system would limit a Federal traveler to a meals and incidental
expense (M&IE) amount when lodging had not occurred. However,
if a contractor chose to establish a "per diem" system
(otherwise often referred to as a "flat-rate" system), the
contractor traveler may inappropriately receive greater
reimbursement for a partial day than a Federal travelar under
similar circumstances. .

From September 1987 to June 1990, when this proposed rule
was issued in the Federal Register, the Defense Acquisition
Regulatory Council (DARC) and the Civilian Agency Acquisition
Council (CAAC) worked to reach agreement on adequate language
to address the DOE's concerns. The Councils determined that a
cost reduction was appropriate for partial days; however, the
calculation of the cost reduction, in accordance with the
Government's "lodging-plus" system, was not to be levied on
contractors.

The proposed rule, issued June 13, 1990, stated that "FAR
31.205~-46(a)(4) has been erroneously interpreted to mean that
the maximum allowable contractor per diem travel costs must be
calculated in the same manner as the "lodging~-plus” method
contained in the Federal Travel Regulations. The FAR Councils
never intended to impose Government administrative procedures
upen contractors.” Accordingly, subparagraph (d)(4) was
grammatically rearranged to prevent aerroneous interpretation.
The proposed rule also included a new subparagraph (a)(6) to
define reasonable per diem costs for partial travel days and
days when no lodging costs are incurred. The preamble to the
proposed rule stated that "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances."

B, Committee comments.

Eighteen comments were received in response to the
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proposed rule, of which there was one non-concur and six
partial-concurs. A list of the commenters and a matrix of the
comments is attached as Tab B. All of the negative comments
dealt specifically with subparagraph (a)(6). Based on a review
of the comments, the Committee is recommending a revision of
the subparagraph to provide clarification of its intent. The
comments focused on six major areas:

{l) Additional administrativg burden.

Four commenters believed that implementation of
subparagraph (a)(6) would impose an additional administrative
burden on contractors. Thiokol stated that the proposed
guidance was in direct conflict with the FAR Councils' intent
to not impose Government administrative procedures upon
contractors and that additional documentation and calculations
would be required to support maximum expenditures on partial
days. Corning Incorporated (Corning) stated that, where the
contractor's percentage of government sales and number of
affected employees are small, time-consuming administrative
procedures to effect adjustments outweigh financial benefits to
the Government. The Aerospace Industries Association (AIA) and
Naticnal Security Industrial Association (NSIA) believed the
rule implies "separate ceilings" for meals and incidentals on
partial travel days when no lodging costs are incurred, and
that establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. Mr.
Anthony P. DeStefano, C.P.A., suggested that the proposed rule
would have an adverse economic impact on small entities under
the Regulatory Flexibility Act (RFA).

Committe omment

Subparagraph (a)(6) was not written to impose an
additional administrative burden on contractors, nor was it
written to imply that separate ceilings for M&IE and lodging
were mandatory. When Title II, Section 201 of Public Law 99-
234 was implemented in FAC 84-19, the DARC and the CAAC had
agreed that the "maximum" per diem rate applied because; it was
believed that use of a single ceiling complies with the intent
of Congress’and would be less complicated and administratively
burdensome. However, the law did require that contractor
travel expenses not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5. Section 5702(a)(3) of
chapter 57, title 5, states that "For travel consuming less
than a full day, the payment prescribed by regulation shall be
allocated in such manner as the Administrator may prescribe."
This statement clearly suggests that some prorating of the
maximum per diem rate is appropriate on partial days. While
the Councils agreed that Government administrative procedures
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contained in the Federal Travel Regulations would not be
required for contractors (i.e., separate ceilings, or M&IE
daily rates allocated by quarter-day increments), that decision
does not abrogate the need to appropriately adjust the maximum
per diem rate in situations where partial days occur or no
lodging costs have been incurred. Subparagraph (a)(6) has,
therefore, been rewritten to state that while adjustments need
not be calculated in accordance with the Federal Travel
Regulations or Joint Travel Regulations they must result in a
reasonable charge. The determination of reasonableness will be
determined, as with all cost principles, in accordance with FAR
31.201-3, Determining reasonableness. Concerning the comment
on RFA, Mr. DeStefano did not explain how the rule would have
an adverse economic impact and, therefore, the Committee is
unable to address his concern.

(2) Ambigquous language.

Three commenters suggested that the proposed language in
subparagraph (a)(6) was ambiguous. Mr. Anthony P. DeStefano,
Corning and Motorola Inc. (Motorola) posed various partial day
scenarios and requested clarification (e.g., does the rule
require quarter-day increment allocations for M&IE). Motorola
also stated that the conjunction "and" between "...lodging
costs are incurred and on partial travel days...” is confusing
and can be interpreted as meaning both situations must occur
together in order for a downward adjustment .to be applicable.

Commit comments:

As stated in (1) above, the Councils have not imposed
Government administrative travel procedures on contractors.
The revisions to subparagraph (a)(6) recommended for the final .
rule will make clear that adjustments need not be calculated in
accordance with Government travel regulations, but must result
in a reasonable charge. Also, the conjunction "and" has been
replaced by the words "and/or." In addition, the Committee
recommends that the FAC background section include a statement
that reasonableness will be determined in accordance with FAR
31.201-3.

(3) R ablene versus allowability.

Three commenters stated that subparagraph (a)(6) focused
on what is not reasonable, rather than what is reasonable or
allowable on partial days or days when no lodging expenses are
incurred. Thiokol believes the rule will invite interpretive
disputes as to what constitutes reasonable per diem charges.
Litton believes the rule should give criteria to guide
contractors in deciding what the maximum allowable per diem
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should be. The Department of Defense, Inspector General
(DOD/IG) stated that the rule should contain guidance on how to
determine reasonableness, and that the language included:in the

Background section of the proposed rule, "appropriate downward
adjustments...," should be included in subparagraph (a)(6).

Committee comments:

The Committee does not agree.that a rule based on
reasonableness will invite a rash of interpretive disputes. A
reasonableness determination is one of the normal elements
considered for all cost principles. The Committee also does
not believe that subparagraph (a)(6) needs to include criteria
to guide contractors in deciding what adjustment to the maximum
per diem should be made. When Public Law 99-234 was initially
implemented, a decision was made not to force the Government
administrative procedures on contractors so that they would
have the flexibility to establish procedures consistent with
their own practices. The Committee does agree, however, that
the area of "reasonableness" should be clarified in the final
rule and has appropriately modified subparagraph (a)(6) to
include a statement that "Appropriate downward adjustments from
the maximum per diem rates would normally be required...."”

(4) Materiality of costs shgu;d be considered.

Two commenters believe that "materiality”" should be a
consideration in determining unallowable travel costs. Corning
referenced a Defense Contract Audit Agency document entitled
"Audit Guidance on Implementing the Cost Principle on Per Diem
Costs (DAR Case 85-230)" which quoted Cost Accounting Standard
405.50(c) concerning consideration of materiality in the
identification of unallowable costs. Corning recommended a
simplified estimating technique, which incorporates a sampling
approach, be explicitly included in the travel cost regulation.
Corning also proposed that the Administrative Contracting
Officer (ACQO) be given discretion in the regulation to
negotiate formal agreements with contractors fixing their
estimation formula for excluding travel cost unallowables,
either permanently or for long periods of time. The AIA/NSIA
suggested that "the concept of materiality must be addressed by
the DARC before implementing the proposed change," and that the
"unallowable costs to be gained by the Government are
significantly outweighed by the substantial costs of
implementation, maintenance, segregation, reporting and audit
of costs.” Furthermore, the AIA/NSIA believe that subparagraph
(a)(6) should be deleted in its entirety, and that reliance on
reasonableness determinations can be negotiated by each
contractor through the use of advance agreements.




Committee comments:

The Committee agrees that in some situations Corning's
approach (i.e., sampling techniques) may be appropriate:
however, the Committee does not agree that the approach is
appropriate for all contractors. In addition, the Committee
does not agree that the regulation needs to contain specific
authority for the ACO to negotiate formal agreements. The ACO
has always had the discretion to enter into special agreements.
As stated in the Committee's July 18, 1986 report, the
Committee does not endorse any particular method or system to
determine reasonable costs for lodging, meals and incidental
expenses, so long as thosa costs do not exceed the maximum per
diem rate or amount as set forth in the Federal Travel
Regulations. The AIA/NSIA proposal that subparagraph (a)(6) is
not needed becausa advance agreements can be negotiated is
correct on the surface, but it does not take into consideration
that clarification is required since some contractors have been
under the mistaken impression that no adjustment to the maximum
per diem amount is required in these particular situations.

(5) Downward adjustment should not be applied to M&IE.

Two commenters believe that subparagraph (a)(6) should be
exclusive for lodging cost adjustments only. Corning stated
that special procedures would have to be established on how to
make adjustments for meals. The AIA/NSIA stated that
adjustments for lodging are appropriate and easy to compute,
however, adjustments for meals would involve maintaining and
reviewing departure and arrival times to compute whether meals
were reasonable. The AIA/NSIA also believe that requiring
adjustments for meals has the effect of establishing separate
ceilings for lodging and meals, which is contrary to the
Government's previous statement that a single ceiling was
appropriate.

Committee comments:

The Committee is at a loss to understand why the
commenters believe an adjustment is appropriate when no lodging
costs have been incurred, but an adjustment is not appropriate
when a traveler departs at 4 p.m. and has not incurred
breakfast or lunch costs. The purpose of Public Law 99-234 was
to limit contractor travel expenses to no more than the maximum
amount allowed for Federal travelers. The maximum amount
establishes the ceiling which shall be considered to be
reasonable and allowable; it does not establish a presumption
that all costs are reasonable and allowable as long as they do
not exceed the maximum amount. Making adjustments for meals
may well require a contractor to revise its travel procedures
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to ensure that allowable travel expenses are also reasonable;
however, reasonableness determinations are a fundamental
element for all cost principles. Furthermore, contractors have
not been required to implement the Government's detailed .
administrative procedures and, therefore, have the flexibility
to establish procedures which accommodate the contractor's
travel policy. The AIA/NSIA comment that adjustments for meals
will have the effect of establishing separate ceilings is
correct, but not for the reason stated. Adjustments for
lodging will automatically establish the remaining amount as a
ceiling for M&IE. It should also be noted that when the
Government established the maximum per diem amount as a "single
ceiling," the purpose was to not restrict contractors to the
identical rates and amounts for lodging or M&IE that Government
travelers are subject to. Rather, contractors were afforded
the privilege to allocate the maximum per diem amount between
"lodging," "meals” or "incidental" expenses as appropriate for
each contractor.

C. Summary:

Based on the public comments, the Committee has revised
subparagraph (a)(6) to clarify that appropriate downward
adjustments to the maximum per diem rates and amounts would
normally be required under certain circumstances, and the
adjustments need not be calculated in accordance with the
Federal Travel Regulations or Joint Travel Regulations so long
as they result in a reasonable charge. All members of the
Committee concur with the contents of this report.

Dale R. Siman
Chairman, Cost Principles Committee

DOD Members Other Members
Paul Schill, Air Force Jerry Olson, GSA
Mike Righi, Navy Gwen Cowan, DOE
Barry Turner, DCAA Joa LeCren, NASA

Chris Werner, OSD(P)
Don Reiter, DLA

Attachments:

Tab A - Recommended Revision to FAR 31.205-46.
Tab B - List of commenters and matrix of comments.
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TAB A
DAR Case 87-118

31.205-46 Travel costs.
(a)(1l) No change

* ® * * *
(a)(4) No change

* * ® ] *

(a)(6) The maximum per diem rates referenced in subparagraph
(a)(2) of this subsection do [generally would] not constitute a
reasonable daily charge when no lodging costs are incurred
and{/or] on partial travel days (e.g., day of departure and
return). [Appropriate downward adjustments from the maximum
per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated
in accordance with the Federal Travel Regulations or Joint
Travel Regulations, they must result in a reasonable charge.]

Deleted text
New text

Underline
Brackets

The proposed rule is the baseline for the changes.




TAB B
DAR Case 87-118

7.

10.
11.
12.

13.
14.

15.
16.
17.

18.

Anthony P. DeStefano, CPA

National Endowment for
the Humanities

United States Information Agency

Armed Forces Communications &
Electronics Assoc. (AFCEA)

Thiokol

U.S. National Labor
Relations Board

Litton

Federal Deposit Insurance Corp
Central Intelligence Agency
Corning Inc.

U.S. Dept of Justice

Agency for International
Development
AIA, NSIA

American Defense Preparedness
Association

IG, DOD
Motorola Inc.
Dept of Veterans Affairs

GSA, Office of Acquisition Policy

or Non- Partially
congur concur concur
X
X
X
X
X
X
X
X |
X
X
X
X
X
X
X
X
X
X




SUMMARY OF PUBLIC COMMENTS
DAR Case 87-118

Additional administrative burden

Adverse economic impact on small entities under the
Regulatory Flexibility Act. (1).

Proposed guidance in direct conflict with FAR Council’s
intent to not impose Government administrative procedures
upon contractors. Will require additional documentation and
calculations to support maximum expenditures for partial
days. (5)

Where the contractor’s percentage of government sales and
number of affected employees are small, time-consuming
administrative procedures to effect adjustments outweighs
financial benefits to the government. (10)

The rule implys "separate ceilings" for meals and incidentals
on partial travel days when no lodging costs are incurred.
Establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. (13)

Ambiguous language

A literal reading suggests a person who leaves at 7a.m. and
returns at 6p.m. may not get reimbursed for three meals. (1)
Government regulations break days into quarters for meal
reimbursements. Is intent of rule to require same for
contractors? (10)

The word "and" is ambiguous. Two interpretations: (1) when
lodging costs have not been incurred, meals are not
reasonable and therefore unallowable, or (2) on partial
travel days where lodging costs have not been incurred, meals
are not reasonable and therefore unallowable. (16)

Rule establishes reasonableness standard rather than
allowability standard

Rule will invite interpretive disputes as to what constitutes
reasonable per diem charges on days when no lodging expenses
are incurred and on partial travel days. (5)

Rule states what is not reasonable; should give criteria to
guide contractors in deciding what the maximum allowable per
diem should be in those circumstances. (7)

Rule states what is not reasonable; should contain guidance
on how to determine reasonableness. (15)

Materiality of costs should be considered.

Endorse simplified estimating approach...reference DCAA
document entitled "Audit Guidance on Implementing the
Cost Principle on Per Diem Costs" (CAS 405.50(c). (10)
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- Use sampling technique, develop formula of the unallowable
travel costs to the related total travel costs and use to
estimate "unallowable costs". (10) ,

-=- Would agreed-upon formula satisfy stringent requirements
of the Certificate of Indirect Costs?

-- ACOs should be given discretion in the regulation to
negotiate formal agreements with government contractors
fixing their estimation formula for excluding these
travel cost unallowables either permanently or for long
periods of time (3 years).

- The perceived additional unallowable costs to be gained by
the Government are significantly outweighed by the
substantial costs of implementation, maintenance,
segregation, reporting and audit of costs. (13)

Downward adjustment should not be applicable to meals

- Subparagraph (a)(6) should explicitly limit its impact to the
lodging cost adjustment only. Special procedures would have
to be established on how to make adjustments for meals. (10)

- Adjustments for meals has the effect of establishing
separate ceilings for lodging and meals (like the
Government). When the per diem ceilings were established in
1986, the July 18, 1986 Committee report stated that a single
maximum ceiling would apply because it complies with the
intent of Congress and would be less complicated and
administratively burdensome. Adjustments for lodging are
appropriate and easy to compute, adjustments for meals would
involve maintaining and reviewing departure and arrival times
to compute whether meals were reasonable. (13)

Alternative language proposed by commenters

For subparagraph (a)(6): "The maximum per diem rates referenced
in subparagraph (a)(2) of this subsection or any other per diem
rates do not apply to those partial travel days or travel days
where lodging costs are not incurred. The basis for a
determination of reasonableness should be in accordance with
31.201-3, Determining Reasonableness.”" (13)

For subparagraph (a)(2): "Except as provided in subparagraph
(a)(3) of this subsection, costs incurred for lodging, meals and
incidental expenses (as defined in the regulations cited in
(a)(2) (i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the extent

that these expenses in total do not exceed on a daily basis the

maximum per diem rates...” (15)

For subparagraph (a)(6): "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances. These adjustments should be calculated
consistent with the contractor’s established policies and
procedures and result in a logical reasonable reimbursement."
(15)
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For subparagraph (a)(6): "The maximum per diem rates may not
constitute a reasonable daily charge when an employee is in
travel status for a part day. Generally, a reduction to the
maximum per diem rates is appropriate under these
circumstances.” (16)
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MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "“lodging-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the proposed rule, but made several
changes to 31.205-46(a) (6) after considering public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days, or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead use their
own travel policy procedures, as long as the result is only a
reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.

"Reasonableness" is determined in accordance with FAR
31.201-3, which in paragraph (b) provides the CO some criteria by
which to reach a determination of whether a specific cost is
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REVISED FINAL RULE
Note: Baseline is proposed rule; changes noted in strilee-thru text and bold [ ).

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

* % ® ¥ *

(4) Nochange from proposed rule.

® & ® * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) When] no lodging costs are incurred[,] and{/or
(ii) O] en partial travel days (e.g., day of departure and return).

[Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.]

”" A\ R

31.205-46 Travel costs.
(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations

contained in this subsection. * * *
) * & * * *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(i), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory

coverage dealing with special or unusual situations are incorporated herein.
& *® * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse.economic impact on small entities.

C. Paperwork Reduction Act

. The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, er seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation,"” and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FACINTRODUCTORY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Government’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.
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Defense Acquisition Regulatory System Prgp obe et cen
MEMO
November 2627 1990
a

To: Mrs. Spector
Thru: Mrs. Carol Covey

Subject: Travel Costs (DAR Case 87-118)

I would like your approval to send this draft final FAR rule to the CAAC for their
consideration and approval.

To recap some details, we initiated this case in 1987 after DOE suggested that the
FAR travel cost principle at FAR 31.205-46 did not fully conform to the ’
requirements of Public Law 99-234, the Federal Civilian Employee and Contractor
Travel Expenses Act of 1986. As discussed in the Cost Principles Committee report
(atch 1), the Act limited contractor travel costs to the rates and amounts payable to
Federal travelers, as determined by GSA. DOE interpreted this to mean that the
maximum allowable contractor per diem costs were set by GSA and that the
contractor’s costs for partial travel days must be calculated in the same manner as
GSA prescribes in the Federal Travel Regulations for federal travelers. DOE also
held that the cost principle was ambiguous because by referencing only the
maximum per diem rates, without requiring GSA’s prescribed allocation for partial
_travel days, contractor travelers could receive greater reimbursement for a partial
travel day than a Federal traveler under similar circumstances.

After considering the issues raised by DOE, both the DAR and the CAA Councils
determined that while a cost reduction was appropriate for partial travel days, it was
not appropriate to require contractors to use the Government’s methodology for
calculating such a reduction. We published a proposed rule to clarify the coverage
on June 13, 1990, stating that the cost principle had been erroneously interpreted to
require contractors to calculate costs in the same manner as prescribed by GSA for
Federal travelers. The public comment period ended on August 13, 1990, and after
considering public comments, the Cost Principles Committee provided its
recommendation for a final rule on October 17, 1990.

The Committee made several changes to 31.205-46(a)(6) to further clarify that while
downward adjustments from the Government’s maximum per diem rate are generally
appropriate on partial travel days (e.g. day of departure/day of return) or on days
when no lodging costs are incurred, contractors are not required to calculate these
adjustments in accordance with Government travel regulations. Contractors may use
their own travel policy procedures, as long as the result constitutes a reasonable




charge to the contract. The Committee recommended no changes to paragraphs
31.205-46(a)(1) and (a)(4) from what was published in the proposed rule.

The DAR Council, in considering the Committee’s recommendation for a revised
final rule, tried to clarify the Committee’s language by making several editorial
changes to 31.205-46(a)(6). My case manager, Eric Mens, did not fully agree with
the DAR Council’s changes. Carol Covey preferred the Committee version. Asa
result, Eric developed a compromise version which keeps intact the Committee’s
recommended language while also adopting some of the DAR Council’s editorial
changes (Atch 2). The Committee Chairman agrees with the compromise language
and Carol Covey also finds it acceptable.

May I'have your approval to process this rule (atch 3) for CAAC review/approval?

Nancy L. Ladd, Lt Colonel, USAF
Director, Defense Acquisition
Regulatory Council

Attachments







Defense Acquisition Regulatory System

MEMO
November 26, 1990

To: Mrs. Spector
Thru: Mrs. Carol Covey

Subject: Travel Costs (DAR Case 87-118)

I would like your approval to send this draft final FAR rule to the CAAC for their
consideration and approval. e

To recap some details, we initiated this case in 1987 after DOE suggested that the
FAR travel cost principle at FAR 31.205-46 did pef fully conform to the
requirements of Publig Law 99-234, the Federal Employee and Contractor Travel
Expenses Act of 1983 As discussed in the Cost Principles Committee report (atch
1), the Act limited contractor travel costs to the rates and amounts payable to Federal
travelers, as determined by GSA. DOE interpreted this to mean that the maximum
allowable contractor per diem costs were set by GSA and that the contractor’s costs
for partial travel days must be calculated in the same manner as GSA prescribes in
the Federal Travel Regulations for federal travelers. DOE also held that the cost
principle was ambiguous because by referencing only the maximum per diem rates,
without requiring GSA’s prescribed allocation for partial travel days, contractor
travelers could receive greater reimbursement for a partial travel day than a Federal
traveler under similar circumstances.

After considering the issues raised by DOE, both the DAR and the CAA CouncilS
determined that while a cost reduction was appropriate for partial travel days, it was
not appropriate to require contractors to use the Government’s methodology for
calculating such a reduction. We published a proposed rule to clarify the coverage
on June 13, 1990, stating that the cost principle had been erroneously interpreted to
require contractors to calculate costs in the same manner as prescribed by GSA for
Federal travelers.

The DAR Council, in considering this case, tried to clarify the Cost Principles
Committee’s language by making several editorial changes. My case manager, Eric
Mens, did not fully agree with the DAR Council’s changes. Carol Covey preferred
the Committee version. As a result, Eric developed a compromise version which
keeps intact the Committee’s recommended language while also adopting some of
the DAR Council’s editorial changes (Atch 2). The Committee Chairman agrees with
the compromise language and Carol Covey also finds it acceptable.
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MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL
SUBJECT: DAR Case 87-118, Travel Costs
I. PROBLEM:

To review the public comments received and make recommen-
dations based on them as to the need for changes to the
proposed rule published in the Federal Register, dated June 13,
1990. ‘

I1I. RECOMMENDATION:

That the proposed rule which amends Federal Acquisition
Regulation (FAR) Subsection 31.205-46, Travel Costs, be revised
and published as a final rule as set forth in TAB A.

III. DISCUSSION:

A. Background.

With the enactment of Public Law 99-234, the Federal
Civilian Employee and Contractor Travel Expenses Act of 1985,
contractor travel costs were limited to the rates and amounts
payable to Federal travelers. Title II, Section 201 of the
Act, states that: "Under any contract with any executive
agency, costs incurred by contractor personnel for travel,
including costs of lodging, other subsistence, and incidental
expenses, shall be considered to be reasonable and allowable
only to the extent that they do not exceed the rates and
amounts set by subchapter I of chapter 57 of title 5, United
States Code, or by the Administrator of General Services or the
President (or his designee) pursuant to any provision of such
subchapter." Subchapter I of chapter 5 states that Federal
travelers are entitled to per diem, reimbursement of actual
expenses, Oor a combination thereof, as determined by the -
General Services Administration (GSA) (5 U.S.C. 5702(a)(1l)),
and that for travel consuming less than a full day, payments
shall be allocated as prescribed by GSA (5 U.S.C. 5702(a)(3)).

The FAR cost principle for Travel Costs was revised in
Federal Acquisition Circular (FAC) 84-19, dated July 31, 1986,
to implement Public Law 99-234. 1In September 1987, the
Department of Energy (DOE) recommended that the Travel Cost
Principle be further revised because it believed the revisions
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to FAR 31.205-46 did not fully conform to the Public Law 99-234
requirements. The DOE's position was that the revisions to FAR
31.205-46 had inappropriately extended to contractors the
flexibility for determining reimbursement methodology (actuals,
per diem, or combination).

The DOE contended that the statute had reserved that right
to the Administrator of the GSA, and that GSA had established a
"lodging~plus" system for Federal travelers. To allow
contractors to elect one of three methods would result in
contractor employee travel expenses that may exceed the "rates
and amounts" set for Federal employees. The DOE used as an
illustration a case where partial day travel would occur
(departure and return on the same day). A "lodging-plus"
system would limit a Federal traveler to a meals and incidental
expense (M&IE) amount when lodging had not occurred. However,
if a contractor chose to establish a "per diem" system
(otherwise often referred to as a "flat-rate" system), the
contractor traveler may inappropriately receive greater
reimbursement for a partial day than a Federal traveler under
similar circumstances.

From September 1987 to June 1990, when this proposed rule
was issued in the Federal Register, the Defense Acquisition
Regulatory Council (DARC) and the Civilian Agency Acquisition
Council (CAAC) worked to reach agreement on adegquate language
t0 address the DOE's concerns. The Councils determined that a
cost reduction was appropriate for partial days:; however, the
calculation of the cost reduction, in accordance with the
Government's "lodging-plus" system, was not to be levied on
contractors.

The proposed rule, issued June 13, 1990, stated that "FAR
31.205-46(a)(4) has been erroneously interpreted to mean that
the maximum allowable contractor per diem travel costs must be
calculated in the same manner as the "lodging-plus" method
contained in the Federal Travel Regulations. The FAR Councils
never intended to impose Government administrative procedures
upon contractors." Accordingly, subparagraph (d)(4) was
grammatically rearranged to prevent erroneous interpretation.
The proposed rule also included a new subparagraph (a)(6é) to
define reasonable per diem costs for partial travel days and
days when no lodging costs are incurred. The preamble to the
proposed rule stated that "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances."

B. Committee comments.

Eighteen comments were received in response to the
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proposed rule, of which there was one non-concur and six
partial-concurs. A list of the commenters and a matrix of the
comments is attached as Tab B. All of the negative comments
dealt specifically with subparagraph (a)(6). Based on a review
of the comments, the Committee is recommending a revision of
the subparagraph to provide clarification of its intent. The
comments focused on six major areas:

(1) Additional administrative burden.

Four commenters believed that implementation of
subparagraph (a)(6é) would impose an additional administrative
burden on contractors. Thiokol stated that the proposed
guidance was in direct conflict with the FAR Councils' intent
to not impose Government administrative procedures upon
contractors and that additional documentation and calculations
would be required to support maximum expenditures on partial
days. Corning Incorporated (Corning) stated that, where the
contractor's percentage of government sales and number of
affected employees are small, time-consuming administrative
procedures to effect adjustments outweigh financial benefits to
the Government. The Aerospace Industries Association (AIA) and
National Security Industrial Association (NSIA) believed the
rule implies "separate ceilings" for meals and incidentals on
partial travel days when no lodging costs are incurred, and
that establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. Mr.
Anthony P. DeStefano, C.P.A., suggested that the proposed rule
would have an adverse economic impact on small entities under
the Regulatory Flexibility Act (RFA).

Committee comments:

Subparagraph (a)(6) was not written to impose an
additional administrative burden on contractors, nor was it
written to imply that separate ceilings for M&IE and lodging
were mandatory. When Title II, Section 201 of Public Law 99-
234 was implemented in FAC 84-19, the DARC and the CAAC had
- agreed that the "maximum" per diem rate applied because it was
believed that use of a single ceiling complies with the intent
of Congress and would be less complicated and administratively
burdensome. However, the law did require that contractor
travel expenses not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5. Section 5702(a)(3) of
chapter 57, title 5, states that "For travel consuming less
than a full day, the payment prescribed by regulation shall be
allocated in such manner as the Administrator may prescribe."”
This statement clearly suggests that some prorating of the
maximum per diem rate is appropriate on partial days. While
the Councils agreed that Government administrative procedures
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contained in the Federal Travel Regulations would not be
required for contractors (i.e., separate ceilings, or M&IE
daily rates allocated by quarter-day increments), that decision
does not abrogate the need to appropriately adjust the maximum
per diem rate in situations where partial days occur or no
lodging costs have been incurred. Subparagraph (a)(6) has,
therefore, been rewritten to state that while adjustments need
not be calculated in accordance with the Federal Travel
Regulations or Joint Travel Regulations they must result in a
reasonable charge. The determination of reasonableness will be
determined, as with all cost principles, in accordance with FAR
31.201~3, Determining reasonableness. Concerning the comment
on RFA, Mr. DeStefano did not explain how the rule would have
an adverse economic impact and, therefore, the Committee is
unable to address his concern.

(2) Ambiguous language.

Three commenters suggested that the proposed language in
subparagraph (a)(6) was ambiguous. Mr. Anthony P. DeStefano,
Corning and Motorola Inc. (Motorola) posed various partial day
scenarios and requested clarification (e.g., does the rule
require quarter-day increment allocations for M&IE). Motorola
also stated that the conjunction "and" between "...lodging
costs are incurred and on partial travel days..." is confusing
and can be interpreted as meaning both situations must occur
together in order for a downward adjustment to be applicable.

Committee comments:

As stated in (1) above, the Councils have not imposed
Government administrative travel procedures on contractors.
The revisions to subparagraph (a)(6) recommended for the final
rule will make clear that adjustments need not be calculated in
accordance with Government travel regulations, but must result
in a reasonable charge. Also, the conjunction "and" has been
replaced by the words "and/or." 1In addition, the Committee
recommends that the FAC background section include a statement
that reasonableness will be determined in accordance with FAR
31.201-3.

(3) Reasonableness versus allowability.

Three commenters stated that subparagraph (a)(6) focused
on what is not reasonable, rather than what is reasonable or
allowable on partial days or days when no lodging expenses are
incurred. Thiokol believes the rule will invite interpretive
disputes as to what constitutes reasonable per diem charges.
Litton believes the rule should give criteria to guide
contractors in deciding what the maximum allowable per diem
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should be. The Department of Defense, Inspector General

(DOD/IG) stated that the rule should contain guidance on how to
determine reasonableness, and that the language included in the
Background section of the proposed rule, "appropriate downward

adjustments...," should be included in subparagraph (a)(6).
Committee comments:

The Committee does not agree that a rule based on
reasonableness will invite a rash of interpretive disputes. A
reasonableness determination is one of the normal elements
considered for all cost principles. The Committee also does
not believe that subparagraph (a)(6) needs to include criteria
to guide contractors in deciding what adjustment to the maximum
per diem should be made. When Public Law 99-234 was initially
implemented, a decision was made not to force the Government
administrative procedures on contractors so that they would
have the flexibility to establish procedures consistent with
their own practices. The Committee does agree, however, that
the area of "reasonableness" should be clarified in the final
rule and has appropriately modified subparagraph (a)(6) to
include a statement that "Appropriate downward adjustments from
the maximum per diem rates would normally be required...."

(4) Materiality of costs should be considered.

Two commenters believe that "materiality"” should be a
consideration in determining unallowable travel costs. Corning
referenced a Defense Contract Audit Agency document entitled
"Audit Guidance on Implementing the Cost Principle on Per Diem
Costs (DAR Case 85-230)" which quoted Cost Accounting Standard
405.50(c) concerning consideration of materiality in the
identification of unallowable costs. Corning recommended a
simplified estimating technique, which incorporates a sampling
approach, be explicitly included in the travel cost regulation.
Corning also proposed that the Administrative Contracting
Officer (ACO) be given discretion in the regulation to
negotiate formal agreements with contractors fixing their
estimation formula for excluding travel cost unallowables,
either permanently or for long periods of time. The AIA/NSIA
suggested that "the concept of materiality must be addressed by
the DARC before implementing the proposed change," and that the
"unallowable costs to be gained by the Government are
significantly outweighed by the substantial costs of :
implementation, maintenance, segregation, reporting and audit
of costs." Furthermore, the AIA/NSIA believe that subparagraph
(a)(6) should be deleted in its entirety, and that reliance on
reasonableness determinations can be negotiated by each
contractor through the use of advance agreements.
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Committee comments:

The Committee agrees that in some situations Corning's
approach (i.e., sampling technigues) may be appropriate;
however, the Committee does not agree that the approach is
appropriate for all contractors. In addition, the Committee
does not agree that the regulation needs to contain specific
authority for the ACO to negotiate formal agreements. The ACO
has always had the discretion to enter into special agreements.
As stated in the Committee's July 18, 1986 report, the
Committee does not endorse any particular method or system to
determine reasonable costs for lodging, meals and incidental
expenses, so long as those costs do not exceed the maximum per
diem rate or amount as set forth in the Federal Travel
Regulations. The AIA/NSIA proposal that subparagraph (a)(6) is
not needed because advance agreements can be negotiated is
correct on the surface, but it does not take into consideration
that clarification is required since some contractors have been
under the mistaken impression that no adjustment to the maximum
per diem amount is required in these particular situations.

(5) Downward adjustment should not be applied to M&IE.

Two commenters believe that subparagraph (a)(6) should be
exclusive for lodging cost adjustments only. Corning stated
that special procedures would have to be established on how to
make adjustments for meals. The AIA/NSIA stated that
adjustments for lodging are appropriate and easy to compute,
however, adjustments for meals would involve maintaining and
reviewing departure and arrival times to compute whether meals
were reasonable. The AIA/NSIA also believe that requiring
adjustments for meals has the effect of establishing separate
ceilings for lodging and meals, which is contrary to the
Government's previous statement that a single ceiling was
appropriate.

Committee comments:

The Committee is at a loss to understand why the
commenters believe an adjustment is appropriate when no lodging
costs have been incurred, but an adjustment is not appropriate
when a traveler departs at 4 p.m. and has not incurred
breakfast or lunch costs. The purpose of Public Law 99-234 was
to limit contractor travel expenses to no more than the maximum
amount allowed for Federal travelers. The maximum amount
establishes the ceiling which shall be considered to be
reasonable and allowable; it does not establish a presumption
that all costs are reasonable and allowable as long as they do
not exceed the maximum amount. Making adjustments for meals
may well require a contractor to revise its travel procedures
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to ensure that allowable travel expenses are also reasonable;
however, reasonableness determinations are a fundamental
element for all cost principles. Furthermore, contractors have
not been required to implement the Government's detailed
administrative procedures and, therefore, have the flexibility
to establish procedures which accommodate the contractor's
travel policy. The AIA/NSIA comment that adjustments for meals
will have the effect of establishing separate ceilings is
correct, but not for the reason stated. Adjustments for
lodging will automatically establish the remaining amount as a
ceiling for M&IE. It should also be noted that when the
Government established the maximum per diem amount as a "single
ceiling," the purpose was to not restrict contractors to the

identical rates and amounts for lodging or M&IE that Government

travelers are subject to. Rather, contractors were afforded
the privilege to allocate the maximum per diem amount between
"lodging," "meals" or "incidental" expenses as appropriate for
each contractor.

C. Summary:

Based on the public comments, the Committee has revised
subparagraph (a)(6) to clarify that appropriate downward
adjustments to the maximum per diem rates and amounts would
normally be required under certain circumstances, and the
adjustments need not be calculated in accordance with the
Federal Travel Requlations or Joint Travel Regulations so long
as they result in a reasonable charge. All members of the
Committee concur with the contents of this report.

T S
Dale R. Siman
Chairman, Cost Principles Committee

DOD_Members Other Members
Paul Schill, Air Force Jerry Olson, GSA
Mike Righi, Navy Gwen Cowan, DOE
Barry Turner, DCAA Joe LeCren, NASA

Chris Werner, OSD(P)
Don Reiter, DLA

Attachments:

Tab A - Recommended Revision to FAR 31.205-46.
Tab B - List of commenters and matrix of comments.
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TAB A
DAR Case 87-118

31.205-46 Travel costs.
(a)(1l) No change

* * * * *
(a)(4) No change

* * * * % -

(a)(6) The maximum per diem rates referenced in subparagraph
(a)(2) of this subsection do [generally would] not constitute a
reasonable daily charge when no lodging costs are incurred
and[/or] on partial travel days (e.g., .day of departure and
return). [Appropriate downward adjustments from the maximum
per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated
in accordance with the Federal Travel Regulations or Joint
Travel Regulations, they must result in a reasonable charge.]

Deleted text
New text

Underline
Brackets

nu

The proposed’rule is the baseline for the changes.




TAB B

DAR Case 87-118

Public comments received on DAR case 87-118, Travel Costs

10.
11.

12.

13.

14.

15.
16.
17.
18.

Anthony P. DeStefano, CPA

thional Endowment for
the Humanities

United States Information Agency

Armed Forces Communications &
Electronics Assoc. (AFCEA)

Thiokol

U.S. National Labor
Relations Board

Litton

Federal Deposit Insurance Corp
Central Intelligence Agency
Corning Inc.

U.S. Dept of Justice

Agency for International
Development

AIA, NSIA

American Defense Preparedness
Association

I1G, DOD
Motorola Inc.
Dept of Veterans Affairs

GSA, Office of Acquisition Policy

No Comment
or

concur

Non-~-

concur

Partially
Concur -

X
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SUMMARY OF PUBLIC COMMENTS

DAR Case 87-118

Additional administrative burden

- Adverse economic impact on small entities under the
Regulatory Flexibility Act. (1)

- Proposed guidance in direct conflict with FAR Council’s
intent to not impose Government administrative procedures
upon contractors. Will require additional documentation and
calculations to support maximum expenditures for partial
days. (5)

- Where the contractor’s percentage of government sales and
number of affected employees are small, time-consuming
administrative procedures to effect adjustments outweighs
financial benefits to the government. (10)

- The rule implys '"separate ceilings" for meals and incidentals
on partial travel days when no lodging costs are incurred.
Establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. (13)

Ambiguous language

- A literal reading suggests a person who leaves at 7a.m. and
returns at 6p.m. may not get reimbursed for three meals. (1)

- Government regulations break days into quarters for meal
reimbursements. Is intent of rule to require same for
contractors? (10)

- The word "and" is ambiguous. Two interpretations: (1) when
lodging costs have not been incurred, meals are not
reasonable and therefore unallowable, or (2) on partial
travel days where lodging costs have not been incurred, meals
are not reasonable and therefore unallowable. (16)

Rule establishes reasonableness standard rather than
allowability standard

- Rule will invite interpretive disputes as to what constitutes
reasonable per diem charges on days when no lodging expenses
are incurred and on partial travel days. (5)

- Rule states what is not reasonable; should give criteria to
guide contractors in deciding what the maximum allowable per
diem should be in those circumstances. (7)

- Rule states what is not reasonable; should contain guidance
on how to determine reasonableness. (15)

Materiality of costs should be considered.
- Endorse simplified estimating approach...reference DCAA

document entitled "Audit Guidance on Implementing the
Cost Principle on Per Djiem Costs" (CAS 405.50(c). (10)




- Use sampling technique, develop formula of the unallowable
travel costs to the related total travel costs and use to
estimate "unallowable costs". (10)

-- Would agreed-upon formula satisfy stringent requirements
of the Certificate of Indirect Costs?

-- ACOs should be given discretion in the regulation to
negotiate formal agreements with government contractors
fixing their estimation formula for excluding these
travel cost unallowables either permanently or for long
periods of time (3 years).

- The perceived additional unallowable costs to be gained by
the Government are significantly outweighed by the
substantial costs of implementation, maintenance,
segregation, reporting and audit of costs. (13)

Downward adjustment should not be applicable to meals .

- Subparagraph (a)(6) should explicitly limit its impact to the
lodging cost adjustment only. Special procedures would have
to be established on how to make adjustments for meals. (10)

- Adjustments for meals has the effect of establishing
separate ceilings for lodging and meals (like the
Government). When the per diem ceilings were established in
1986, the July 18, 1986 Committee report stated that a single
maximum ceiling would apply because it complies with the
intent of Congress and would be less complicated and
administratively burdensome. Adjustments for lodging are
appropriate and easy to compute, adjustments for meals would
involve maintaining and reviewing departure and arrival times
to compute whether meals were reasonable., (13)

Alternative language prpposed by commenters

For subparagraph (a)(6): "The maximum per diem rates referenced
in subparagraph (a)(2) of this subsection or any other per diem
rates do not apply to those partial travel days or travel days
where lodging costs are not incurred. The basis for a
determination of reasonableness should be in accordance with
31.201-3, Determining Reasonableness.”" (13)

For subparagraph (a)(2): "Except as provided in subparagraph
(a)(3) of this subsection, costs incurred for lodging, meals and
incidental expenses (as defined in the regulations cited in
(a)(2)(i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the extent
that these expenses in total do not exceed on a daily basis the
maximum per diem rates..." (15)

For subparagraph (a)(6): "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances. These adjustments should be calculated
consistent with the contractor’s established policies and
procedures and result in a logical reasonable reimbursement."”
(15)
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For subparagraph (a)(6): "The maximum per diem rates may not
constitute a reasonable daily charge when an employee is in
travel status for a part day. Generally, a reduction to the
maximum per diem rates is appropriate under these
Circumstances." (16)




. % DAR Case 87-118

CAAC Case 88-037

Committee Recommendation
31.205-46 Travel costs.

% %* * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when no lodging costs are incurred
and/or on partial travel days (e.g., day of departure and return). Appropriate downward
adjustments from the maximum per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated in accordance with the Federal
Travel Regulations or Joint Travel Regulations, they must result in a reasonable charge.

DARC Version

31.205-46 Travel costs.

* * % * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or
(ii) The travel day is a partial travel day (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.

Compromise Version (CCP Chair and CPF concur)
31.205-46 Travel costs.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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REVISED FINAL RULE
Note: Baseline is proposed rule; changes noted in strike-thra text and bold [ ].

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

* % Kk ok %k
(4) No change from proposed rule.

* ok Kk k%

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) When] no lodging costs are incurred[,] and{/or
(if) O] en partial travel days (e.g., day of departure and return).

[Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.]

"CLEAN" FINAL RULE

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * * '

% L * % *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(i), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein.

%* * * * %*

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial ravel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.










Committee Recommendation

31.205-46 Travel costs.

A* %* * * ¥*

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when no lodging costs are incurred
and/or on partial travel days (e.g. day of departure and return). Appropriate downward
adjustments from the maximum per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated in accordance with the Federal
Travel Regulations or Joint Travel Regulations, they must result in a reasonable charge.

DARC Version

31.205-46 Travel costs.

* * % % *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or
(ii) The travel day is a partial travel day (e.g. day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.

Compromise Version
31.205-46 Travel costs.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g. day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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In reply refer to
DAR Case: 87-118
CAAC Case: 88-037

MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the proposed rule, but did make several
changes to 31.205-46(a) {(6) after considering the public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead certinue
utlllzkggrthelr own travel policy procedures, so long as the
result constitutes a reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.
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MEMORANDUM FORhALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging—-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the proposed rule, but did make several
changes to 31.205-46(a) (6) after considering the public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead continue
utilizing their own travel policy procedures, so long as the
result constitutes a reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, et seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy '
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTRODUCTORY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Government’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.
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MEMORANDUM FOR ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

~ We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4) but did make several changes to 31.205-46(a) (6) following
public comments responding to the Federal Register Notice of June
13, 1990 (55 FR 24068). These are discussed below.

- mmygﬂégxﬁote 31.205-46(a) (6) to make it clear that we are not
ing .Government administrative procedures on contractors and
that contractors havel%he ;1exibility to establish procedures
bt "ESREIECent—with their ewa—p£35%33bs. While some proration of the
maximum per diem rate is appropriate on partial days or when no
lodging costs have been incurred, we do not require contractors to

calculate adjustments in accordance with the Federal Travel or the

Joint Travel Regulations. The end result must, however, be a
reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.
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of costs is a major concern. An initial regulatory flexibility analysis was not performed but

public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment

suggested that the rule would have an economic impact on small entities under the Regulatory |
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, et seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs. ‘

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTRODUCTORY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that in cases where some proration of the
maximum per diem rate is appropriate (e.g. on partial days or when no lodging costs
have been incurred), contractors are not required to calculate adjustments in
accordance with Government travel regulations but have the flexibility to establish
procedures consistent with their own practices. The end result must be a reasonable
charge to the contract and as with all cost principles, reasonableness will be
determined in accordance with FAR 31.201-3.
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DAR Case 87-118

Note: Baseline is Committee text with DAR Council changes in striee-thra text and bold [ ].
31.205-46 Travel costs.

(a)(1) No change

d* ok ok ok Xk

(4) Nochange

%* ok ok kX%

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when|--

(i) NJno lodging costs are incurred[,] and/or
[(ii) The travel day is a] en partial travel days (e.g. day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.

"CLEAN" FINAL RULE
31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * *

% * * % *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(i), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the rcgulatory
coverage dealing with special or unusual situations are incorporated herein.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or

(ii) The travel day is a partial travel day (e.g. day of departure and return).
Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in

accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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DEPARTMENT OF THE ARMY B
HEADQUARTERS, U. S. ARMY MATERIEL COMMAND
5001 EISENHOWER AVENUE, ALEXANDRIA, VA 22333-0001

DAR Staff 17 October 1990
Case 87-118

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL
SUBJECT: DAR Case 87-118, Travel Costs
I. PROBLEM:
To review the public comments received and make recommen-
dations based on them as to the need for changes to the

proposed rule published in the Federal Register, dated June 13,
1990.

I1. RECOMMENDATION:

That the proposed rule which amends Federal Acquisition
Regulation (FAR) Subsection 31.205-46, Travel Costs, be revised
and published as a final rule as set forth in TAB A.

III. DISCUSSION:

A. Background.

With the enactment of Public Law 99-234, the Federal
Civilian Employee and Contractor Travel Expenses Act of 1985,
contractor travel costs were limited to the rates and amounts
payable to Federal travelers. Title 1II, Section 201 of the
Act, states that: "Under any contract with any executive
agency, costs incurred by contractor personnel for travel,
including costs of lodging, other subsistence, and incidental
expenses, shall be considered to be reasonable and allowable
only to the extent that they do not exceed the rates and
amounts set by subchapter I of chapter 57 of title 5, United
States Code, or by the Administrator of General Services or the
President (or his designee) pursuant to any provision of such
subchapter." Subchapter I of chapter 5 states that Federal
travelers are entitled to per diem, reimbursement of actual
expenses, or a combination thereof, as determined by the
General Services Administration (GSA) (5 U.S.C. 5702(a)(l)),
and that for travel consuming less than a full day, payments
shall be allocated as prescribed by GSA (5 U.S.C. 5702(a)(3)).

The FAR cost principle for Travel Costs was revised in
Federal Acquisition Circular (FAC) 84-19, dated July 31, 1986,
to implement Public Law 99-234. In September 1987, the
Department of Energy (DOE) recommended that the Travel Cost
Principle be further revised because it believed the revisions
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to FAR 31.205-46 did not fully conform to the Public Law 99-234
requirements. The DOE's position was that the revisions to FAR
31.205-46 had inappropriately extended to contractors the
flexibility for determining reimbursement methodology (actuals,
per diem, or combination).

The DOE contended that the statute had reserved that right
to the Administrator of the GSA, and that GSA had established a
"lodging-plus" system for Federal travelers. To allow
contractors to elect one of three methods would result in
contractor employee travel expenses that may exceed the "rates
and amounts" set for Federal employees. The DOE used as an
illustration a case where partial day travel would occur
(departure and return on the same day). A "lodging-plus"
system would 1limit a Federal traveler to a meals and incidental
expense (M&IE) amount when lodging had not occurred. However,
if a contractor chose to establish a "per diem" system
(otherwise often referred to as a "flat-rate" system), the
contractor traveler may inappropriately receive greater
reimbursement for a partial day than a Federal traveler under
similar circumstances.

From September 1987 to June 1990, when this proposed rule
was issued in the Federal Register, the Defense Acquisition
Regulatory Council (DARC) and the Civilian Agency Acquisition
Council (CAAC) worked to reach agreement on adequate language
to address the DOE's concerns. The Councils determined that a
cost reduction was appropriate for partial days; however, the
calculation of the cost reduction, in accordance with the
Government's "lodging-plus"”" system, was not to be levied on
contractors.

The proposed rule, issued June 13, 1990, stated that "FAR
31.205-46(a){(4) has been erroneously interpreted to mean that
the maximum allowable contractor per diem travel costs must be
calculated in the same manner as the "lodging-plus" method
contained in the Federal Travel Regulations. The FAR Councils
never intended to impose Government administrative procedures
upon contractors." Accordingly, subparagraph (d)(4) was
grammatically rearranged to prevent erroneous interpretation.
The proposed rule also included a new subparagraph (a)(6) to
define reasonable per diem costs for partial travel days and
days when no lodging costs are incurred. The preamble to the
proposed rule stated that "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances." '

B. Committee comments.
Eighteen comments were received in response to the

2




proposed rule, of which there was one non-concur and six
partial-concurs. A list of the commenters and a matrix of the
comments is attached as Tab B. All of the negative comments
dealt specifically with subparagraph (a)(6). Based on a review
of the comments, the Committee is recommending a revision of
the subparagraph to provide clarification of its intent. The
comments focused on six major areas:

(1) Additional administrative burden.

Four commenters believed that implementation of
subparagraph (a)(6) would impose an additional administrative
burden on contractors. Thiokol stated that the proposed
guidance was in direct conflict with the FAR Councils' intent
to not impose Government administrative procedures upon
contractors and that additional documentation and calculations
would be required to support maximum expenditures on partial
days. Corning Incorporated (Corning) stated that, where the
contractor's percentage of government sales and number of
affected employees are small, time-consuming administrative
procedures to effect adjustments outweigh financial benefits to
the Government. The Aerospace Industries Association (AIA) and
National Security Industrial Association (NSIA) believed the
rule implies "separate ceilings" for meals and incidentals on
partial travel days when no lodging costs are incurred, and
that establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. Mr.
Anthony P. DeStefano, C.P.A., suggested that the proposed rule
would have an adverse economic impact on small entities under
the Regulatory Flexibility Act (RFA).

Committee comments:

Subparagraph (a)(6) was not written to impose an
additional administrative burden on contractors, nor was it
written to imply that separate ceilings for M&IE and lodging
were mandatory. When Title II, Section 201 of Public Law 99~
234 was implemented in FAC 84-19, the DARC and the CAAC had
agreed that the "maximum" per diem rate applied because it was
believed that use of a single ceiling complies with the intent
of Congress and would be less complicated and administratively
burdensome. However, the law did regquire that contractor
travel expenses not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5. Section 5702(a)(3) of
chapter 57, title 5, states that "For travel consuming less
than a full day, the payment prescribed by regulation shall be
allocated in such manner as the Administrator may prescribe."
This statement clearly suggests that some prorating of the
maximum per diem rate is appropriate on partial days. While
the Councils agreed that Government administrative procedures
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contained in the Federal Travel Regulations would not be
required for contractors (i.e., separate ceilings, or M&IE
daily rates allocated by quarter-day increments), that decision
does not abrogate the need to appropriately adjust the maximum
per diem rate in situations where partial days occur or no
lodging costs have been incurred. Subparagraph (a)(6) has,
therefore, been rewritten to state that while adjustments need
not be calculated in accordance with the Federal Travel
Regulations or Joint Travel Regulations they must result in a
reasonable charge. The determination of reasonableness will be
determined, as with all cost principles, in accordance with FAR
31.201-3, Determining reasonableness. Concerning the comment
on RFA, Mr. DeStefano did not explain how the rule would have
an adverse economic impact and, therefore, the Committee is
unable to address his concern.

(2) Ambiguous language.

Three commenters suggested that the proposed language in
subparagraph (a)(6) was ambiguous. Mr. Anthony P. DeStefano,
Corning and Motorola Inc. (Motorola) posed various partial day
scenarios and requested clarification (e.g., does the rule
require quarter-day increment allocations for M&IE). Motorola
also stated that the conjunction "and" between "...lodging
costs are incurred and on partial travel days..." is confusing
and can be interpreted as meaning both situations must occur
together in order for a downward adjustment to be applicable.

- Committee comments:

As stated in (1) above, the Councils have not imposed
Government administrative travel procedures on contractors.
The revisions to subparagraph (a)(6) recommended for the final
rule will make clear that adjustments need not be calculated in
accordance with Government travel regulations, but must result
in a reasonable charge. Also, the conjunction "and" has been
replaced by the words "and/or." 1In addition, the Committee
recommends that the FAC background section include a statement
that reasonableness will be determined in accordance with FAR
31.201-3.

(3) Reasonableness versus allowability.

Three commenters stated that subparagraph (a)(6) focused
on what is not reasonable, rather than what is reasonable or
allowable on partial days or days when no lodging expenses are
incurred. Thiokol believes the rule will invite interpretive
disputes as to what constitutes reasonable per diem charges.
Litton believes the rule should give criteria to guide
contractors in deciding what the maximum allowable per diem
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should be. The Department of Defense, Inspector General
(DOD/IG) stated that the rule should contain guidance on how to
determine reasonableness, and that the language included in the
Background section of the proposed rule, "appropriate downward
adjustments...," should be included in subparagraph (a)(6).

Committee comments:

The Committee does not agree that a rule based on
reasonableness will invite a rash of interpretive disputes. A
reasonableness determination is one of the normal elements
considered for all cost principles. The Committee also does
not believe that subparagraph (a)(6) needs to include criteria
to guide contractors in deciding what adjustment to the maximum
per diem should be made. When Public Law 99-234 was initially
implemented, a decision was made not to force the Government
administrative procedures on contractors so that they would
have the flexibility to establish procedures consistent with
their own practices. The Committee does agree, however, that
the area of "reasonableness" should be clarified in the final
rule and has appropriately modified subparagraph (a)(6) to
include a statement that "Appropriate downward adjustments from
the maximum per diem rates would normally be reguired...."

(4) Materiality of costs should be considered.

Two commenters believe that "materiality" should be a
consideration in determining unallowable travel costs. Corning
referenced a Defense Contract Audit Agency document entitled
"Audit Guidance on Implementing the Cost Principle on Per Diem
Costs (DAR Case 85-230)" which quoted Cost Accounting Standard
405.50(¢c) concerning consideration of materiality in the
identification of unallowable costs. Corning recommended a
simplified estimating technique, which incorporates a sampling
approach, be explicitly included in the travel cost regulation.
Corning also proposed that the Administrative Contracting
Officer (ACO) be given discretion in the regulation to
negotiate formal agreements with contractors fixing their
estimation formula for excluding travel cost unallowables,
either permanently or for long periods of time. The AIA/NSIA
suggested that "the concept of materiality must be addressed by
the DARC before implementing the proposed change,” and that the
"unallowable costs to be gained by the Government are
significantly outweighed by the substantial costs of
implementation, maintenance, segregation, reporting and audit
of costs." Furthermore, the AIA/NSIA believe that subparagraph
(a)(6) should be deleted in its entirety, and that reliance on
reasonableness determinations can be negotiated by each
contractor through the use of advance agreements.
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Committee comments:

The Committee agrees that in some situations Corning's
approach (i.e., sampling techniques) may be appropriate;
however, the Committee does not agree that the approach is
appropriate for all contractors. In addition, the Committee
does not agree that the regulation needs to contain specific
authority for the ACO to negotiate formal agreements. The ACO
has always had the discretion to enter into special agreements.
As stated in the Committee's July 18, 1986 report, the '
Committee does not endorse any particular method or system to
determine reasonable costs for lodging, meals and incidental
expenses, SO long as those costs do not exceed the maximum per
diem rate or amount as set forth in the Federal Travel
Regulations. The AIA/NSIA proposal that subparagraph (a)(6) is
not needed because advance agreements can be negotiated is
correct on the surface, but it does not take into consideration
that clarification is required since some contractors have been
under the mistaken impression that no adjustment to the maximum
per diem amount is required in these particular situations.

(5) Downward adijustment should not be applied to M&IE.

Two commenters believe that subparagraph (a)(6) should be
exclusive for lodging cost adjustments only. Corning stated
that special procedures would have to be established on how to
make adjustments for meals. The AIA/NSIA stated that
adjustments for lodging are appropriate and easy to compute,
however, adjustments for meals would involve maintaining and
reviewing departure and arrival times to compute whether meals
were reasonable. The AIA/NSIA also believe that requiring
adjustments for meals has the effect of establishing separate
ceilings for lodging and meals, which is contrary to the
Government's previous statement that a single ceiling was
appropriate.

Committee comments:

The Committee is at a loss to understand why the
commenters believe an adjustment is appropriate when no lodging
costs have been incurred, but an adjustment is not appropriate
when a traveler departs at 4 p.m. and has not incurred
breakfast or lunch costs. The purpose of Public Law 99-234 was
to limit contractor travel expenses to no more than the maximum
amount allowed for Federal travelers. The maximum amount
establishes the ceiling which shall be considered to be
reasonable and allowable; it does not establish a presumption
that all costs are reasonable and allowable as long as they do
not exceed the maximum amount. Making adjustments for meals
may well require a contractor to revise its travel procedures
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to ensure that allowable travel expenses are also reasonable;
however, reasonableness determinations are a fundamental
element for all cost principles. Furthermore, contractors have
not been required to implement the Government's detailed
administrative procedures and, therefore, have the flexibility
to establish procedures which accommodate the contractor's
travel policy. The AIA/NSIA comment that adjustments for meals
will have the effect of establishing separate ceilings is
correct, but not for the reason stated. ' Adjustments for
lodging will automatically establish the remaining amount as a
ceiling for M&IE. It should also be noted that when the
Government established the maximum per diem amount as a "single
ceiling," the purpose was to not restrict contractors to the
identical rates and amounts for lodging or M&IE that Government
travelers are subject to. Rather, contractors were afforded
the privilege to allocate the maximum per diem amount between
"lodging," "meals" or "incidental" expenses as appropriate for
each contractor.

C. Summary:

Based on the public comments, the Committee has revised
subparagraph (a)(6) to clarify that appropriate downward
adjustments to the maximum per diem rates and amounts would
normally be required under certain circumstances, and the
adjustments need not be calculated in accordance with the
Federal Travel Regulations or Joint Travel Regulations so long
as they result in a reasonable charge. All members of the
Committee concur with the contents of this report.

I R e

Dale R. Siman
Chairman, Cost Principles Committee

DOD Members Other Members
Paul Schill, Air Force Jerry Olson, GSA
Mike Righi, Navy Gwen Cowan, DOE
Barry Turner, DCAA Joe LeCren, NASA

Chris Werner, OSD(P)
Don Reiter, DLA

Attachments:

Tab A - Recommended Revision to FAR 31.205-46.
Tab B - List of commenters and matrix of comments.
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TAB A ’
DAR Case 87-118

31.205-46 Travel costs.
(a)(1l) No change

* * * * *
(a)(4) No change

* * * * *

(a)(6) The maximum per diem rates referenced in subparagraph
(a)(2) of this subsection do [generally would] not constitute a
reasonable daily charge when no lodging costs are incurred
and{/or] on partial travel days (e.g., day of departure and
return). [Appropriate downward adjustments from the maximum
per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated
in accordance with the Federal Travel Regulations or Joint
Travel Regulations, they must result in a reasonable charge.]

Deleted text
New text

Underline
Brackets

The proposed rule is the baseline for the changes.




TAB B

DAR Case 87-118

Public comments received on DAR case 87-118, Travel Costs

No Comment
or Non-

Cconcur concur
1. Anthony P. DeStefano, CPA

2. National Endowment for X
the Humanities

3. United States Information Agency X

4. Armed Forces Communications & X
Electronics Assoc. (AFCEA)

5. Thiokol X
6. U.S. National Labor X
Relations Board
7. Litton
8. Federal Deposit Insurance Corp X
9. Central Intelligence Agency X

10. Corning Inc.

11. U.S. Dept of Justice X
12. Agency for International X
Development

13. AIA, NSIA

14. American Defense Preparedness X
Association
15. IG, DOD

16. Motorola Inc.
17. Dept of Veterans Affairs X

18. GSA, Office of Acquisition Policy X

Partially
Concur

X




SUMMARY OF PUBLIC COMMENTS

DAR Case 87-118

Additional administrative burden

Adverse economic impact on small entities under the
Regulatory Flexibility Act. (1)

Proposed guidance in direct conflict with FAR Council’'s
intent to not impose Government administrative procedures
upon contractors. Will require additional documentation and
calculations to support maximum expenditures for partial
days. (5)

Where the contractor’s percentage of government sales and
number of affected employees are small, time-consuming
administrative procedures to effect adjustments outweighs
financial benefits to the government. (10)

The rule implys "separate ceilings" for meals and incidentals
on partial travel days when no lodging costs are incurred.
Establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. (13)

Ambiguous language

A literal reading suggests a person who leaves at 7a.m. and
returns at 6p.m. may not get reimbursed for three meals. (1)
Government regqulations break days into quarters for meal
reimbursements. 1Is intent of rule to require same for
contractors? (10)

The word "and" is ambiguous. Two interpretations: (1) when
lodging costs have not been incurred, meals are not
reasonable and therefore unallowable, or (2) on partial
travel days where lodging costs have not been incurred, meals
are not reasonable and therefore unallowable. (16)

Rule establishes reasonableness standard rather than
allowability standard

Rule will invite interpretive disputes as to what constitutes
reasonable per diem charges on days when no lodging expenses
are incurred and on partial travel days. (5)

Rule states what is not reasonable; should give criteria to
guide contractors in deciding what the maximum allowable per
diem should be in those circumstances. (7)

Rule states what is not reasonable; should contain guidance
on how to determine reasonableness. (15) ’

Materiality of costs should be considered.

Endorse simplified estimating approach...reference DCAA
document entitled "Audit Guidance on Implementing the
Cost Principle on Per Diem Costs" (CAS 405.50(c). (10)
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- Use sampling technique, develop formula of the unallowable
travel costs to the related total travel costs and use to
estimate '"unallowable costs". (10)

-- Would agreed-upon formula satisfy stringent requirements
of the Certificate of Indirect Costs?

-- ACOs should be given discretion in the regulation to
negotiate formal agreements with government contractors
fixing their estimation formula for excluding these
travel cost unallowables either permanently or for long
periods of time (3 years).

- The perceived additional unallowable costs to be gained by
the Government are significantly outweighed by the
substantial costs of implementation, maintenance,
segregation, reporting and audit of costs. (13)

Downward adjustment should not be applicable to meals

- Subparagraph (a)(6) should explicitly limit its impact to the
lodging cost adjustment only. Special procedures would have
to be established on how to make adjustments for meals. (10)

- Adjustments for meals has the effect of establishing
separate ceilings for lodging and meals (like the
Government). When the per diem ceilings were established in
1986, the July 18, 1986 Committee report stated that a single
maximum ceiling would apply because it complies with the
intent of Congress and would be less complicated and
administratively burdensome. Adjustments for lodging are
appropriate and easy to compute, adjustments for meals would
involve maintaining and reviewing departure and arrival times
to compute whether meals were reasonable. (13)

Alternative language proposed by commenters

For subparagraph (a)(6): "The maximum per diem rates referenced
in subparagraph (a)(2) of this subsection or any other per diem
rates do not apply to those partial travel days or travel days
where lodging costs are not incurred. The basis for a
determination of reasonableness should be in accordance with
31.201-3, Determining Reasonableness." (13)

For subparagraph (a)(2): "Except as provided in subparagraph
(a)(3) of this subsection, costs incurred for lodging, meals and
incidental expenses (as defined in the regqulations cited in
(a)(2)(i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the extent
that these expenses in total do not exceed on a daily basis the
maximum per diem rates..." (15)

For subparagraph (a)(6): "Appropriate downward adjustments in

-maximum per diem rates are generally required under these

circumstances. These adjustments should be calculated
consistent with the contractor’s established policies and
procedures and result in a logical reasonable reimbursement.”
(13)




For subparagraph (a)(6): "The maximum per diem rates may not
constitute a reasonable daily charge when an employee is in
travel status for a part day. Generally, a reduction to the
maximum per diem rates is appropriate under these
circumstances." (16)
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THE DEPUTY SECRETARY OF DEFENSE

( WASHINGTON, D.C. 20301

$ ¢ MAR 1080

MEMORANDUM FOR SECRETARIES OF TEE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF BJAFF
UNDER SECRETARIES OF DEFENSE
ASSISTANT SECRETARIES OF DEFENSE
COMPTROLLER
GENERAL COUNSEL
INSPECTOR GENERAL
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTORS OF THE DEFENSE AGENCIES
COMMANDERS OF UNIFIED AND SPECIFIED COMMANDS

SUBJECT: Use of Official Transportation

Reference: Deputy secrotQQy of Defense memorandum, dated
November 11, 1989

The General Services Administration has ruled that fraquant
flyer mileage and related promoticnal mileage credits, obtained
on official travel, may be used to defray official travel costs
and for upgrades ¢of service on official travel.

} On page 2, {(paragraph d) of the referenced mamorandum,
\ ,oange the paragraph to reads

“d.
credits may be accrued for official travel by DoD parscnnel who
desire tO participate in frequent flyer programs on a voluntary
basis. OUnder no circumstances may credits earned with official
travel be ussd for personal travel, Credits earned during
official travel are a result of government expenditurss and the
P first consideration should ba given to redeeming credits to
. defray official travel costs. Cradits alsc may be used for
accommodation upgrades while on official travel.®

Donald J. Atwood
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CHRONOLOGY QOF MAJOR EVENTS
ON TRAVEL COST PRINCIPLZE CHANGE

July 1986 —— The FAR cost principle for Travel Costs was revised
in FAC 84-19 in order to implement 41 USC 420 Section 24. That
statute limits allowable contractor employee travel cost charged
to contracts to no more than the rates and amounts set by the
Administrator of GSA for travel by Government employees.

September 1987 -— The Department of Energy recommended that the
Travel Cost Principle be further revised because they believed the
law had not been fully implemented in the FAR. Case is assigned
to Cost Principles committee for disposition.

March 4, 1988 =-- Cost Principles Committee report to DARC
rejecting DCE proposal.

April 18, 1988 --— DARC submits Cost Principles committee position
to CAAC for its approval.

June 22, 1988 ~- CAAC approves DARC position, rejects TAR Staff
recommendation and accepts DOE proposal in principal, craZfts
compromise on cost for partial day of travel.

July S, 1988 -- CAAC compromise position sent to DARC Zor its
approval.

July 21, 1988 -- The DARC memo to CAAC disagreeing with CAAC
compromise position.

July 28, 1989 -—- CAAC requests again that DARC consider CAAC
compromise on basis on new information provided by DCE.

September 15, 1989 -—— DARC accepts compromise position with slight
change.

Qctober 18, 1989 -— DOE letter to CAAC Chairman proposing third
alternative.
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THE OF\.E OF THE ASSISTANT SECRETAR& DEFENSE

WASHINGTON, D.C. lDlOl-lOOO

PRODUCTION AND
LOGISTICS

(P)DARS , 15 SEP 1989

In reply refer to
DAR Case: 87-118

MEMORANDUM FCR MR. HARRY S§. ROSINSKI, ACTING CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBCECT: Travel Costs, CAAC Case 88-37

The DAR Council has reviewed your July 28, 1989 letter in which
you requested the addition of a paragrarh (a) (6) to 31.20S5-46.

The DAR Council has approved inclusion of the additiocnal
paragraph, except for the last sentence, which should be deleted.
Thers may be circumstances when a downward adjustment would not be
aperopriate, and therefore it should not be mandatad.

The DAR Council believes that with the addition of the new
paragraph, the rule would now require approval of CMB uncer the
Paperwork Reduction Act. We assume that the CAA Council will prepare
the necessary request for OMB approval.

If the CAA Council agrees with the DAR Council’s recommendation,
the case should be forwarded to the FAR Secretariat for publication

of a proposecd ruln
Nan%’7 %dé Lt Coz, USAF

Acting Director], Defense Acquisition
Regulgtory Council
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FAR STAFF ANALYSIS
CAAC CASE 88-37
TRAVEL COSTS

2ROBLEM:

The DARC has recommended a revision to the change to subparagraph
(a) (6) of the Travel cost principle which was approved by the
CAAC. DOE has proposed a thirxd version of the change.

RECOMMENDATICN:

That the DARC recommended revisgsion to the cost principle be
approved by the CAAC and published for public comment as a
proposed rule,

BACKGROUND :

This case began as a DCE proposal which was presented to the DARC
for their concurrence. The Cost Principles Committee recommended
and the DARC agreed that the DOE proposal should not be adcpted
but rather that another change should be made (unrelated editorial
matter) to the Travel cost principle. The CAAC agreed with the
DARC editorial revision and offered a revised, compromise vezrsion
of the DOE change to the DARC for reconsideration. After numerous
meetings and conversations over the subject between the CAAC and
DARC, the matter was considered for presentation to the TRCIXA for
rzesolution. In the meantime, DOE generated additiocnal supporting
information and the DARC again considered the case. As a result
of the additional DOE information, the DARC approved the essential
portion of the CAAC compromise FAR change. However, DOE's
analysis of the DARC compromise proposal indicates that DOE wants
to return to its original recommendation. This FAR staff analysis
supports approval of the DARC compromise proposal.

DISCUSSION:

DOE PROPOSAL

The coverage recommended f£for adoption by the DOE adds two
requirements to the propcsed rule. First, it requires a cost
reduction when actual employee lodging costs are below the FTR
specified maximum costs. Second it also requires a cost reduction
to be calculated in a particular manner (as opposed to any manner
acceptable to the contracting ting officer) when a the travel is
for less than a full day. We do not concur with either proposed
revision. -

The first revision would effectively eliminate the use of flat
rate per diem as a means of determining allowable contractor
employee travel cost. This is directly in contradiction to the
mutual decision made by the DARC and CAAC when the current cost




principle coverage was approved. The councils reviewed and
rejected a DOE proposal at that time to base the allowable cost
exclusively on the complicated rules used to determine
reimbursable per diem expenses for Government employees. This

decision shoculd not be revisited. (See the May 17, 1988 FAR Staf?f
memorandum to the CAAC on this case for further discussion.)

The second revision proposed by DOE requires a zeduction to be
made calculated as an "allcocation of the FTR specified maximum
meals and incidental expense rate...." This proposal has two
problems. irst, it also appears to require use of the FTR
amounts a a lower level of detail than the maximum flat rate per
diem rate that was approved for use by both councils. Second,
irrespective of the decisiocn of the councils not to use this low
level of detail from the FTR's, we do not think it is appropriate
to limit this reduction calculation to only one method.
Contractors and contracting officers should be free to chcose
whatever method that makes sense in their situation. Moreover, as
the DARC points out, there may be cases where a reduction would
not be required because of offsetting additional expenses.

DOD PROPCSAL

The DARC proposes to adopt the change approved by the CAAC with
the exception of deletion of the last sentence of paragraph

(a) (6) . They contend that the last sentence requires a reduction
in all cases where a full days travel has not. occurred or when
there is no lodging costs. A reduction in all such cases is not
always reasonable according to the DARC. We agree that there may
be cases where there is no lodging costs but where no reduction is
necessary. For example, if an employee incurs a very high (but
reasonable) incidental expense but incurs no lodging expense, it
may be perfectly reascnable to reimburse the contractor for the
maximum permissible per diem rate without a reduction. Granted,
such case will likely be rare, but, as written, the coverage
approved by the CAAC would demand a reductio even though one may
not be reasocnable.

On the other hand, even with deletion of the second sentence from
the CAAC rule, unless a contractor can show why a reduction is not
reasonable, the first sentence would demand a cost reduction in
cases where no lodging costs are incurred or on a partial travel
day. We concur with the DARC recommendation.

ATTACHMENTS .
1. Comparison of recommended cost principle revisions (paragraph
(2) (6))

2. Copy of FTR per diem rates




COMPARISON CF PROPOSED TRAVEL
COST PRINCIPLE REVISIONS

CAAC, JULY 1989

(a)(6) The maximum per diem rates referenced in subparagraph (a)(2) of this
subsection do not construte a reasonable daily charge when no lodging costs are
incurred and on partial travel days (e. g. day of departure and return). In such
circumstances appropriate downward adjustments are required when determining
reasonable costs.

DARC, SEPTEMBER 1989

(a)(6) The maximum per diem rates referenced in subparagraph (a)(2) of this
subsectdon do not constitute a reasonable daily charge when no lodging costs are
-incurred and on pardal wavel days (e. g. day of departure and return).

DOE, CCTOBER 1989

(a)(6) The maximum per diem rates referenced in (a)(2) of this subsection do not
constitute a reasonable daily charge when no lodging costs are incurred, when
actual lodging costs are below the FIR specified maximum lodging amounts and on
partal wavel days (e.g., on days of deparrure and return an appropriate allocadon of
the FTR specified maximum meals and incidental expense rate is required).




FEDERAL TRAVEL REGULATION
Chapter 301—Travel Allowances Appendix A

Appendix A To Chapter 301—Prescribed Maximum Per Diem Rates for CONUS

The mazimum rates listed beiow are prescribed under §301-72 of this regulaton for reimbursement of
subsistence sxpenses incwred during oificial travel within CONUS (the continental United States). The amount
shown in coluxm (a) is the maximum that will be reimbursed for lodging expenses inciuding applicable taxes.
The MAIE rate shown in coiumn (b) is a fixed amount allowed for meals and incidental sxpenses reiated 0
subsistence. The per diem payment caiculated in accordance with Part 301-7 for lodging expenses plus the
M&IE rate may not exceed the maximum per diem rate shown in column (c).

Per diem locality Maxi- Maxi-
lodgin e - G
gng + e =
Key city ¢ Counry and/qro?eardeﬁud amount ® e b
location (a) (c)
CONUS, Standard rate $40 526 566

{Applies 0 all locadons within CONUS not specifically listed below
or encompassed by the boundary definidon of a listed point. Howe.
ever, the stapdard CONUS rate applies to all locations within
CONUS, inciuding those defined beiow, under cermin specified
travel Sroumstances and for certain relocation subsistence allow-
ances, See Parts 301-7, 302-2, 3024, and 302-$ of this ttle,

ALABAMA
Anniston Calkoun 41 26 7
Birmingham Jefferson 50 6 b
Guif Shores Baldwin 42 26 68
Huncsville Madison 43 26 b
MOontZOMETY coeeeeceeereenracese. ) 43 2 &8
ShetBeid Coiberr. 63 26 39
ARIZONA ’ _
Chinie Apache a“ 26 0
Kayenta : Navajo 56 26 32
Page/Flagal oo . Coconino 47 26 73
Phoeniz/Scotadaie ...mmees. YL 52 26 7
Prescon Yavapai. 43 26 7
Sierma Visa Cochise 43 26 (]
Tucson Pima: Davis-Monthan AFB .. 48 26 7
Yuma Yuma 43 26 é
ARKANSAS
Fort Smith.. Sebastian 4 26 70
Helena Phillips 47 26 n
Hot Springs Garland 43 26 AN
Lirde Rock. Pulasici 48 26 74
CALIFORNIA
Clico Burte 46 28 7
Denth Valley Inyo 33 34 12
El Cantro Imperiai 46 . 26 b
Fresno. Fresno 50 26 76
Los Angeles Los Angeies, Kem, Orange & 80 k7 8 li4
Venmura Countiess Edwards
AFB: Naval Weapons Center &
Ordnance Test Station, China
Lake,
Modesto. Stanisisus. 50 26 76
Momerey Momterey 66 26 92
Oskiand Alameds, Contrs Costs & Marin ... 64 34 9%
Paim Spring$emeee i Riverside T 34 106
i Shaus L1 6 T
Secramento Sectamento 54 k7S 1]
FTR 198% Edition: 2-23-89




Department of Energy
Washington, DC 20585

October 18, 1989

Mr. Albert A. Vicchiolla

Chairman, Civilian Agency Acquisition Council
Office of Acquisition Policy

General Services Administration

Washington, D.C. 20405

Dear Mr. Vicchiolla:

The following comments are in response to the September 15, 1989,
memorandum from the Defence Acquisition Requlatory (DAR) Council
concerning a Civilian Agency Acquisition Council (CAAC) requested
langquage change to the Federal Acquisition Regulation (FAR)
travel cost principle. This case, 87-118, emanated from the
Department of Energy's (DOE'S) September 17, 1987, request that
the FAR travel cost principle be conformed with the Federal
Civilian Employee And Contractor Travel Expense Act of 1985
{(Public Law 99-234).

The DOE appreciates the DAR Council's consideration of the issues
raised and the approved language change. We ask, however, that
our remaining concerns, discussed below, be considered before the
cost principle is amended. :

We believe the DAR Council's proposed change would resolve part
of our concerns but it still does not fully clarify how
reasonable contractor employee travel costs are to be determined
when the employee's actual lodging cost falls below the maximum
lodging amount established for Pederal travelers.

Section 201 of Pub. L. 99-234 provides that under any contract,
the costs for travel, including lodging, subsistence and inciden-
tal expenses, shall be reasonable only to the extent they do not
exceed the rates and amounts set by subchapter I of Chapter 57 of
Title 5. That subchapter provides Pederal travelers are entitled
to per diem, reimbursement of actual expenses, or a combination
thereof, as determined by the General Services Administration
(GSA) (5 U.S.C. 02(a) (1)) anm t for travel consuming less
than a full day, payments shall be allocated as prescribed by GSA
(5 0.8.C. 5702(a) (3)).

The Administrator of GSA established a lodgings plus system,

in the Federal Travel Requlations (FTR'S), %ﬁgt provides Federal
travelers. will be paid their actual lodging costs, up to speci-
fied maximum lodging amounts, plus a specified allowance for
meals and incidental expenses (M&IE) which must be prorated on




2
partial travel days. The maximum lodging amounts plus the M&IE
rates when added together equal the maximum per diem rates
(MPDR s) payable to Pederal travelers. In the FTR, these three
maximum limits (rates and amounts) are individually scheduled by
localities. The FTR also provides an extensive set of rules for
reducing these maximum rates and amounts on partial travel days
or when no lodging costs are incurred.

The PAR travel cost principle essentially provides that
contractors may select any travel cost reimbursement methodology
(actual, per~-diem or a combination thereof) provided contractor
employee travel costs "do not exceed the MPDR's" set for Pederal
travelers (in the PTR) and the resulting charges are
"reasonable.”™ -

The issue raised by DOE, based on what DOE perceives to be the
intent of the Pub. L. 99-234, is that the cost principle is

just not clear on how the two provisos, "do no exceed MPDR's" and
*reasonable," are to be implemented. PFor example, does use of
the MPDR's, as specified in the third column of the PTR published
schedules, result in a reasonable daily charge or must the MPDR's
be adjusted downward, on a daily basis, on'partial travel days
and/or for days when actual lodging costs are less then the PTR
specified maximum lodging amounts? The DOE believes that the PTR
specified MPDR's do not represent reasocnable cost on partial
travel days or days when actual lodging cost is less than the PTR
specified maximum lodging amounts. In such circumstances, appro-
priate downward adjustments to the MPDR's are required, om a
daily basis, in order to determine if contractor travel charges
can be considered reasonable under the law.

The DOE objective is not to invoke all of the PTR's detailed
adjustment procedures (approximations will do). Rather DOE's
objective is to clarify that, in order for travel costs to be
considered reasonable, the MPDR's must be appropriately reduced
on partial travel days or on days when actual lodging costs are
less than the maximum lodging amount included in the MPDR's.
This would facilitate contract audits by reducing the n for
judgmental auditor interpretations on reasonableness and thereby
minimize ensuing after-the-fact altercations with contractors.

As proposed, the DAR Council's approved language change would
clarify that downward adjustments are required only on days when
no lodging costs are incurred and on partial travel days.
However, the cost principle would remain unclear as to whether
downward adjustments are also required when actual lodging costs
are less than the maximum lodging amounts set in the PTR Vthh
constitutes part of the maximum per diem rate.
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. TAB A
i , DAR Casa 87-118

RECOMMENDED REVISION TO FAR 31.205-46
31.205-46 Travel costs.

(a) (1) Costs for tTansportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
ccompany business are allowable subject to peeegeeghsf+b+—éh=eegh
{5y—e4 (the limitatiocns contained in] this subsection. Ccsts for
transportation may be based on mileage rates, actual costs
incurred, or on a combination thereocf, provided the method used
rasults in a reasonable charge: Costs for lodging, meals, and

incidental expenses may be based on per diem, actual expenses, or
a combination thersof, prcvidedithe method used results in a
reasconable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do

not incorporate the regulations citad in (a)(2)(i), (ii), and

(iii) in their entirety. Only éehke—coversge—in—ithe—sefesenced

* maximum per diem ratas, amd [the] definitions of lodging, meals,
and incidsantal expenses [, and the regulatory coverage dealing
with special or unusual situations] are incorporated hersin.

(a5} Ng CM&

(a)(6) The maximum per diem rates referenced in
subparagraph (a)(2) of this subsection do not constitute a
reasonable daily charge vhen no lodging costs are incurred

and on partial travel days (e. g. day of departure and
return).
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Another minor editorial correction recognizes that paragraph (a)
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This rule does not contain informatibn collection

requirements which require the approval of OMB under 44 U.S.C.

3501 et seq.
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TAB D
DAR Case 87-118

RECOMMENDED FAC PREAMBLE
Item &o. - Travel Costé. '
It has come to the attantion of the Civilian Agency
Acquisition Council and éhe Defense Acguisition Ragulatory
Council that subpazragraph 31.205-46(a)(4) has been errcnecusly
interpraeted to mean that the maximum allowable contzactor per
diem tTavel costs must be calculated in the same manner as the
"lodgings-plus" method contained in the Federal Travel
Regulaticns which applies to Federal emplovees. Thers was and
remains no intent to impose Government administrative procedures
upon contractors. .Accordingly, the subparagraph has been
grammatically rearranged to pravent erronecus interpretation.
‘Another minor editorial corTection recognizes that paragraph (a)
contains allowability criteria. »
Since tHKese ravisions o Y correct covearage al:ezé§ in the V““ '
. i . Fggf

. FAR, thgy/are-nct "signif#tant revisions" in accordance with u;},c*
/

| Kapi’l

Subpaft 1.5 of the FAR. Thersfore, public comfients need not be 3*°

icited.
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D.C, 20301-8000

PRODUCTION AND
LOGISTICS

(P) DARS 15 SEP 1989

In reply refer to
DAR Case: 87-118

MEMORANDUM FOR MR. HARRY S. ROSINSKI, ACTING CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs, CAAC Case 88-37

The DAR Council has reviewed your July 28, 1989 letter in which
you requested the addition of a paragraph (a) (6) to 31.205-46.

The DAR Council has approved inclusion of the additional
paragraph, except for the last sentence, which should be deleted.
There may be circumstances when a downward adjustment would not be
appropriate, and therefore it should not be mandated.

The DAR Council believes that with the addition of the new
paragraph, the rule would now require approval of OMB under the
Paperwork Reduction Act. We assume that the CAA Council will prepare
the necessary request for OMB approval.

If the CAA Council agrees with the DAR Council’s recommendation,
the case should be forwarded to the FAR Secretariat for publication

of a proposed rule.
/v%‘ dé Lt Coz, USAF

Actlng Directox], Defense Acquisition
Regulgtory Council
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heneral Services Administration

Office of Acquisition Policy (@ g0k
Washington, DC 20405 Aanlneriry

Lt. Col. Nancy L. Ladd
Acting Director
Defense Acquisition
Regulatcry Council
ASD (P&L)DASD (P)DARS
c/o 3D139, The Pentagon
Washington, DC 20301-3026 N

SUBJECT: DAR Case 87-118, Travel Costs (CAAC Case 88-37)
Dear Colonel Ladd:

The subject case was approved by the CAAC at its meeting of June
22, 1988, as shown on the attached markup of the rule that had
been approved by the DARC. The principal difference between the
rule approved by the DARC and the rule approved by the CAAC lays
in the addition by the CAAC of paragraph (a) (6) as follows:

(2) (6) The maximum per diem rates referenced in
subparagraph (a) (2) of this subsection do not constitute a
reasonable daily charge when no lodging costs are incurred
and on partial travel days (e.g. day of departure and
return). In such circumstances appropriate downward
adjustments are required when determining reasonable costs.

At the time the proposed CAAC revision was considered by the
DARC, you stated that the DARC did not believe there was
sufficient evidence 0of existence of a problem to warrant making
the change suggested by the CAAC. Accordingly, the case was
referred back to the CAAC for its approval sans the additional
paragraph (a)(6). Although the Department of Enerxrgy (DOE) had
advised the CAAC that it was experiencing significant
difficulties establishing advance agreements to implement the new
FAR cost principle coverage with its major contractors, specific
examples of questionable contractor activity to clearly
demonstrate the need for the added paragraph (a) (6) were not
available at that time.

Unfortunately, we now have examples of problems supporting the
need for the new paragraph. Recent audits performed by the DOE
Inspector General (IG) have revealed that excessive contractor
per diem costs appear to have been charged to some DOE contracts
primarily because the current FAR cost principle does not address
what constitutes reasonable travel costs on partial travel days.

As a direct result of this ambiguity, DOE is continuing to
encounter contractor resistance. Under the FAR cost principle,
contractors may elect to base their travel costs on per diem,
actual expenses or a combination thereof, provided the method
used results in a reasonable charge. However, specifies on
partial travel days are not provided in the cost principle.







TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46

31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to peragraphs—(b)—threugh
££)-e£ [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs =z
incurred, or on a combination thereof, provided the method uséd—
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (2)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do
not inéorporate the regulations cited in (a)(2)(i), (ii), and
(iii) in their entirety. Only the—eeveeage—%n—%he—refereaeed
regutatiens—deeting—with—gpeciel—eor—unusual—situations; the
maximum per diem rates, end [the] definitions of lodging, méals,
and incidental expenses [, and the regulatory coverage dealing
with special or unusual situations] are incorporated herein.

(a)(S)-*hfeugh—éfé- No change.
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Theoearevisions to FAR 31.205-46 de—ne¥ have a significant
economic impact on a substantial number of small entities under
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) becau;é}

they merely improve language that has been erroneously . -
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requirements which require the approval of OMB under 44 U.S.C.

3501 et seq.




TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46

-

31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to peregmephs—{(bi—threugh
£)r-e£ [the limitations contained in] this subsection. Costs for
transportation may be baéed on mileage rates, actual costs -
incurred, or on a combination thereof, provided the method uséd—
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do

not incorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only £he—eceoverage—in-the—referenced

maximum per diem rates, emnd [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing

with special or unusual situations] are incorporated herein.

(a)(S)-thfeugh—+£+- No change.
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TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46

-

- 31.205-46 Travel costs.
(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official

company business are allowable subject to peregrephs—(b)—through

+£3—of [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs =
incurred, or on a combination thereof, provided the method uséd—
results in a reasonable charge. Costs for lodging, meals, and

incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do

not incorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only the—coversge—in—the—refermenced

maximum per diem rates, emé¢ [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing

with special or unusual situations] are incorporated herein.

(a)(S)-whfeugh—+£+- No change.
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Another mindr editorial correction recognizes that paragraph (a)

contains allowability criteria. . )
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(:%EPARTMENT OF THE ARMY\ ; ,
OFFICE OF THE GENERAL COUNSEL § tﬁ
WASHINGTON, DC 20310-0104 * ;

S
3 ¥

26 September 19893 | v o

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL

SUBJECT: Travel Costs (DAR Case 87-118)

I have reviewed the subject case. It is my opinion
that the changes made to the FAR cost principle on
travel costs are legally sufficient and meet the
requirements of Public Law 99-234.

The underlying legal issue in this case involves
the extent to which the Federal Travel Regulations (FTR)
should be applied to government contractors through FAR
31.205-46. The various documents in the case file out-
line the opposing views on this issue and a detailed
recapitulation of the supporting arguments is not
necessary. Suffice it to say that the Department of
Energy (DOE) was (and may still be) of the opinion that
Public Law 99-234 requires the wholesale incorporation
of the FTR into the FAR and that contractors be treated
the same as government personnel for purposes of deter-
mining their allowable travel costs. The cost princi-
ples committee majority and the DARC are of the opinion
that wholesale incorporation of the FTR is not legally
required and that the approved FAR changes represent
better policy than the DOE recommended changes.

In my opinion the DARC's construction of the
statute is legally supportable and is also the
preferable construction as a matter of acquisition

policy.

nneth J. Leohardi
Army Legal Member, DAR Council
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31.205-45

FEDERAL ACQUISITION REGULATION (FAR)

ment programs; and
(iv) The total number of participating employees.
(2) Any advance agreement must include a provision
requiring the contractor to refund to the Government
training and education costs for employees who resign
within 12 months of completion of such training or edu-
cation for reasons within an employee's control,

(i) Training or education costs for other than bona-
fide employees. Costs of tuition, fees, textbooks, and simi-
lar or related benefits provided for other than bona-fide
cmployees are unallowable, except that the costs incurred
for educating employee dependents (primary and sec-
ondary level studies) when the employee is working in a
foreign country where public education is not available and
where suitable private education is inordinately expensive
may be included in overseas differential.

(j) Employee dependent education plans. Costs of col-
lege plans for employee dependents are unallowable.

31.205-45 Transportation costs.

Allowable transportation costs include freight, express,
cartage, and postage charges relating to goods purchased,
in process, or delivered. When these costs can be identified
with the items involved, they may be directly costed as
ransporiation costs or added to the cost of such items.
When identification with the materials reccived cannot be
made, inbound transportation costs may be charged to the
appropriate indirect cost accounts if the contractor follows
a consistent and equitable procedure. Outbound freight, if
reimbursable under the terms of the contract, shall be
treated as a direct cost,

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and inci-
dental expenses incurred by contractor personnel on offi-
cial company business are allowable subject to paragraphs
(b) through (f) of this subsection. Costs for transportation
may be based on mileage rates, actual costs incusrred, or on
a combination thereof, provided the method used results in
a reasonable charge. Costs for lodging, meals, and inciden-
tal expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in
a reasonable charge. ord(¥)

(2) Except as provided in subparagraph (a)(3)of this
subsection, costs incurred for kxiging, meals, and inciden-

tal expenses (as defined in the regulations cited in (a}(2)(i)

through (iii) of this subparagraph) shall be considered 1o be

rcusunable wid allowable only 10 the extent that they do not
exceed on a daily basis the maximum per diem rates in
effect al the time of travel as get forth in the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the
conterminous 48 United Staies, available on a sub-
scription basis from the Superintendent of
Documents, U.S. Government Prinling Office,

31-34 (FACB84-38)

Washington, DC 20402, Siock No. 022-001-81003-7;

(ii) Joint Travel Regulations, Volume 2, DoD
Civilian Personnel, Appendix A, prescribed by the
Department of Defense, for travel in Alaska, Hawaii,
The Commonwealth of Puerto Rico, and territories
and possessions of the United States, available on a
subscription basis from the Superinicndent of
Documents, U.S. Governmeat Printing Office,
Washington, DC 20402, Stock No. $08-010-00000-1;

or . o

(iii) Standardized Regulations (Government
Civilians, Foreign Aseas), Sectico 925, “Maximum
Travel Per Diem Allowancas for Forcign Areas,”

prescribed by the Depariment of Stats, for travel in

arcas not covered in (a)(2)(1) and (1) of this subpara-
graph, available on a subscription basis from the
Superintendent of Docun\uu. U.S. Government

744-008-00000-0. T '
[(A}Z&mwmawm.cmnmum
cess of the above-referencad maximum per diem raics

are allowable provided that such amouots do not exceed
the higher amounts aythorised for. Federal civilian
employees as permisted in the safarenced in
()(2)(D), (i), or (ii) of this aybeestipn. For such higher
amounts 10 be allowable, all of the. following conditions
must be meL
(i) One of the conditions warranting approval of
the actual expense method, as set forth in the regula-
mmﬁmﬂh&ﬁ)ﬂ%ﬂ&udﬁ’dww
soction, must exist.
(u)Awnmmmmumdmmw
amounts must be appraved by ap offices of the con-
tractor’s arganization or designse 1. ensure that the
mﬂmntyhpowlymmmmuw
prevent abuse, e 3

(m)unmwumuwm~
ity to use the higher actual axpanse method repeti-
tively or oo 8 continuing bagis in & pasticular area,
nnconmumohdndvmwovdmme

(iv) Documenudou (7] luppon u;uul coats
incurred shall be in accordsnce with the contractor's

(3

established practices provided:that a receipt is

required for each sxpenditure in exgess of $25.00.

The approved justificaion requized by (a)(3X1) and,
if spplicable, (OAAL) of hia hpangrigh must bo

retai
C { 581(4) Subpmgraplu (a¢2) lnd (I)G) of this luhncuon
not incorporate the regulations cited in (s)2)1), (if),
and (iii) in their entirety. Only the coverage in the refer-
enced regulations dealing with special or unusual situa-
tions, the maximum per diem rates, sod definitions of
lodging, meals, and incidental expuxm are incorporaied
herein.

| (JHer



87-110
87-118

[(3) Except as provided in subparagraph (a)(4) below, on days
when lodging costs are not incurred, costs incurred for meals and
incidental expenses (as defined in the regulations cited in (a)(2)
above) shall be considered to be reasonable and allowable only to
the extent that they do not exceed on a daily basis [one third]*
of the maximum per diem rates in effect at the time of travel as
set forth in the regqulations cited in (a){2) above.]

. . sSe e wm, e e ww

[ -

* Percentage to be determined by DCAA audit of lodging costs as a
percentage of per diem costs.
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88-37, Travel Costs, and 88-53, Non—-Commercial

cemper 1, 19883, the DAR Council reviewed these cases and

On D 1 ’
recent ccrrespondence on them.
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With regard to CAAC Case 88-37 (DARC 87-118), w2 do not believe
that sufficient evidence exists of a problem in determining the
reasonableness of travel costs to warrant making the change su
in your letter of July 5. We again recommend that the CRAC a
as a final rule, the coverage provided in my memo cf April 13.

We have referred CAAC Case 88-983 (DARC 87-110) back to the
Commercial Cost Principles Committee with instructicns to modify the
coverage associated with travel costs to comply with the statutory
change included in the OFPP Reizuthorization Act, and to incorporate
the changes vou suggested in your August 26 letter rzgarding
cafeteria ccsts and contributions and dcnations.

g& S

Duncan Holaday
Director, Defensa Acquisitic
Regulatory Ccuncil
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.;% General Services Administration..
Office of Acquisition Policy
Washington, DC 20405

Mr. Duncan A. Holaday

Director, Defense Acquisition
Regulatory Council

ASD(P&L) DASD(P) DARS

c/0 3b139, The Pentagon

Washington, DC 20301-3062

SUBJECT: DAR Case 87-118, Travel Costs (CAAC Case 88-37)
Dear Mr.Holaday:

At its meeting on June 22, 1988, the CAAC concurred with the
DARC's proposed revisions to FAR 31.205-46, but voted to add some
additional coverage dealing with cost reasonableness
determinations on partial travel days and days when no lodging
costs are incurred. The CAAC was persuaded that the addition of
such coverage would assist in defining reasonableness on a
potentially contentious cost issue.

Marked-up revisions of the DARC's recommended coverage and
proposed Federal Register notice which contain the CAAC's
recommended revisions are enclosed for your review. Because of
the more extensive revisions in the CAAC's proposal, we are
recommending that the case be issued as a proposed rule rather
than a final rule.

Please let us know if the DARC concurs with our recommended
addition and Federal Register notice revisions.

Sincerely,

Civilian Agency Acquisition Council

Enclosure
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In reply refer to
DAR Case: 87-118

MEMORANDUM FOR MR. HARRY S. ROSINSKI, ACTING CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: DAR Case 87-118, Travel Costs

The DAR Council has approved revisions tq FAR 31.205-46,
Travel Costs, to provide a final rule under this case. The
rationale supporting the final rule is contained in the attached
report. If the CAAC agrees with our position, please forward
the case to the FAR Secretariat for further processing and

inclusion in the next Federal Acquisition Circular.

Do WD

Duncan Holaday
Director, Defense Acquisition
Regulatory Council

Attachnent

Eq c/os vre.




TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46
31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to peregrephs—(b)—through
+£)-of [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs
incurred, or on a combination thereof, provided the method used
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only #he—coverage—in—the—referenced

maximum per diem rates, amd [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing

with special or unusual situations] are incorporated herein.

(a)(5)—#h£eugh—+£+- No change. Y
E. (4) (C T4e ")Xmmum!)eP Jlem ra:‘cs re{l&(»coJ e Suéfdba-
2 iph (a.)(z. 7 /'lns Jyésfc ton. do oo+ cms'f Q keasan-x.t e J:u//
4; e wfen no ond CGJ a Ayerh¢irbe and par ﬁJz***“‘ ‘if(‘
o qp¢r vre etvrn). In sveh cirevms ¢ncas ropritte
\V{x]r 'Lla céﬁag\e adsde re re wreJ Vhen de& c;"mm in !f zé 3 C-os

words—tined-out = language deleted.

(£§f'hru(([) - no dhia Q,i
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Another minor editorial correction recognizes that paragraph (a)

contains allowability criteria. .

A new Suvbparasrapl 3/..20.ﬁ—£@;é) /SP""P”&A Yo a/zn;c. .
reum-&l?c. er J'.'".‘. c.o.sé:..wﬁen no le ?-:'A £esTs are Iﬂf-‘.l//"l"t '
aand on e-'Ha.«\ f‘rue‘ days . qﬂfofrfjc dowaward aj jw.?n S\Z; f MARIMp
perdiem raj:es are v-e?w'waL vader these c.frc,umsﬁnccs. ot—be 4

—snlicited.

B. Regulatory Flexibility Act. \L‘/%
pr,loos-td ate nv‘\L e)LPCG “ /e
Theae-drevisions to FAR 31.205-46 de—not have a significant

economic impact on a substantial number of small entities under
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) because

they merely improve language that has been erroneously . ‘
Qll_./vr%er JC/;:'C» dos‘iL I’ea.crmdlencss In J)DCCIAZ. ClHCym3s nctsj

interpretedq" No change in «<oxexage~e= meaningais irntended.ezx— y
o (o~ em?h'na ;'Felyr&/'v{léw fru&ma.}cn ¢s5)

nade. h

C. Paperwork Reduction Act.

This rule does not contain information collection.
requirements which require the approval of OMB under 44 U.S.C.
3501 et seq. -
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In reply refer to
DAR Case: 87-118

MEMORANDUM FOR MR. HARRY S. ROSINSKI, ACTING CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: DAR Case 87-118, Travel Costs

The DAR Council has approved revisions to FAR 31.205-46,
Travel Costs, to provide a final rule under this case. The
rationale supporting the final rule is contained in the attached
report. If the CAAC agrees with our position, please forward
the case to the FAR Secretariat for further processing and

inclusion in the next Federal Acquisition Circular.

e WD

Duncan Holaday
Director, Defense Acquisition
Regulatory Council

Attachment

e e o i R e i



TAB A
DAR Case 87-118
RECOMMENDED REVISION TO FAR 31.205-46
31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject‘to paragrephs—(b)—through
££}-ef [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs
incurred, or on a combination thereof, provided the method used
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regulations cited in (a)(2)(i), (ii), and

(1iii) in their entirety. Only £he-coverage—inthe referenced

maximum per diem rates, and [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing
with special or unusual situations] are incorporated herein.

(a)(5) through (f) - No change.

[ 1 = language added.
words—tined-out = language deleted.







Another minor editorial correction recognizes that paragraph (a)
contains allowability criteria.

Since these revisions only correct coverage already in the
FAR, they are not "significant revisions" in accordance with
Subpart 1.5 of the FAR. Therefore, public comments need not be
solicited.

B. Regulatory Flexibility Act.

These revisions to FAR 31.205-46 do not have a significant
economic impact on a substantial number of small entities under
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) because
they merely improve language that has been erroneously
interpreted. No change in coverage or meaning is intended or
made.

C. Paperwork Reduction Act.

This rule does not contain information collection
requirements which require the approval of OMB under 44 U.S.C.

3501 et seq.




TAB D
DAR Case 87-118
RECOMMENDED FAC PREAMBLE
Item No. - Travel Costs.

It has come to the attention of the Civilian Agency
Acquisition Council and the Defense Acquisition Regulatory
Council that subparagraph 31.205-46(a)(4) has been erroneously
interpreted to mean that the maximum allowable contractor per
diem travel costs must be calculated in the same manner as the
*lodgings~plus"” method contained in the Federal Travel
Regulations which applies to Federal employees. There was and
remains no intent to impose Government administrative procedures
upon contractors. Accordingly, the subparagraph has been
grammatically rearranged to prevent erroneous interpretation.
Another minor editorial correction recognizes that paragraph (a)
contains allowability criteria.

Since these revisions only correct coverage already in the
FAR, they are not "significant revisions" in accordance with
Subpart 1.5 of the FAR. Therefore,  public comments need not be

solicited.

i
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DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY
(SHIPBUILDING AND LOGISTICS)
WASHINGTON. DC 27360-5000

DAR Staff
Case 87-118 4 March 1988

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL

SUBJECT: DAR Case 87-118, "Travel Costs"

I. PROBLEM:

To consider the recommendations contained in the Department
of Energy (DOE) letter of 17 September 1987 to the Civilian
Agency Acquisition Council (CAAC) to amend Federal Acquisition
Regulation (FAR) 31.205-46, "Travel costs." DOE's proposed
revisions are intended to fully implement all of the requirements
of the Federal Civilian Employee and Contractor Travel Expenses
Act of 1985, Public Law 99-234.

ITI. RECOMMENDATION:

A. That FAR 31.205-46 be revised.as indicated in TAB A.

B. That the memorandum at TAB B be used to transmit the
final rule, together with the TAB C recommended Federal Register

notice and the TAB D FAC Preamble, to the Civilian Agency
Aquisition Council.

III. DISCUSSION:

A. Background.

The provision of Public Law 99-234 pertaining to contractor
travel costs is contained in Title II, Section 201 of the Act,
which states: "Under any contract with any executive agency,
costs incurred by contractor personnel for travel, including
costs of lodging, other subsistence, and incidental expenses,
shall be considered to be reasonable and allowable only to the
extent that they do not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5, United States Code, or by
the Administrator of General Services or the President (or his
designee) pursuant to any provision of such subchapter ...."
Subchapter I of chapter 57, in turn, states that a Federal
employee traveling on official business is entitled to any one of
the following:

(A) a per diem allowance at a rate not to exceed that
established by the Administrator of General Services for

5 g




travel within the continental United States, and by the
President or his designee for travel outside the
continental United States;

(B) reimbursement for the actual and necessary expenses
of official travel not to exceed an amount established
by the Administrator for travel within the continental
United States or an amount established by the President
or his designee for travel outside the continental
United States; or

(C) a combination of payments described in
subparagraphs (A) and (B) of this subparagraph.

In addition, subchapter I prescribes mileage limitations for
the use of privately owned vehicles instead of actual expenses of
transportation when that mode of transportation is authorized or
approved as more advantageous to the Government. The limitations
are 20 cents a mile for motorcycles, 25 cents a mile for
automobiles, and 45 cents a mile for airplanes.

B. DOE Position.

DOE's letter of 17 September 1987 to the CAAC noted that the
Administrator of General Services in May 1986 and July 1987
revised the subchapter I limits in the Federal Travel Regulations
{FTRs) governing subsistence to provide that payments to Federal
travelers may not exceed the employee's actual cost of lodging
(supported by a receipt) up to specified lodging maximums, plus a
specified meals and incidental expense allowance, allocated
within prescribed limitations. Since Public Law 99-234 requires
contractors to comply with subchapter I, DOE contends that
Congress intended to limit Federal payments for contractor travel
costs to the amounts payable to Federal travelers in similar
circumstances pursuant to the FTRs issued by the Administrator of
General Services under the authority of 5 U.S.C. 5707. However,
FAR 31.205-46 permits contractors to claim travel costs for
lodging, meals, and incidental expenses based on per diem, actual
expenses, or a combination thereof, provided the method used
results in reasonable charges which do not exceed the maximum per
diem rates specified in the FTRs, Joint Travel Regulations, or
Standardized Regulations, as applicable; no reference to
subchapter I and its assemblage of limitations is made.

DOE argues that the FAR cost principle, as written, can be
interpreted to permit reimbursements in excess of the amounts
payable to Federal employees traveling in similar circumstances.
For example, a higher payment could result when the contractor
chooses to pay employee travel costs by use of a per diem rate
equal to the maximum per diem rate for a locality, even though
the employee's actual cost of lodging is below the FTR's
specified maximum lodging rate. A Federal employee, in similar




circumstances, would receive the maximum per diem rate less the
difference between the specified lodging maximum and the actual
cost of lodging.

Thus, DOE believes that application of the FAR provisions
can result in varying degrees of compliance because the FTR
provisions implementing subchapter I, including mileage
limitations, were not explicitly incorporated into the FAR. DOE
requests that FAR 31.205-46 be amended to reflect that the cost
of contractor travel expenses shall be considered to be
reasonable and allowable only if the resultant travel costs do
not exceed the Federal travel cost limitations of subchapter I of
chapter 57 in effect at the time of travel, as established by the
Administrator of General Services, the President, or his
designee.

C. Committee Comments.

1. Intent of Legislation:

In the Committee's view, DOE is interpreting Public Law
99-234 in an unduly narrow sense. We believe Congress never
intended to require contractors to revise existing corporate
travel policies in order to calculate travel costs in the same
detailed manner as do Federal employees. Carried to the extreme,
contractor personnel, if strictly bound by all of the numerous
rules to which Federal employees are subjected, would be forced
to stay at military installations if quarters were available.
Further, they would be required to utilize Government-furnished
automobiles, if available, in lieu of commercial rental cars.
Obviously, this would place a tremendous administrative burden
upon the Government and the contractor; we do not envision that
Congress had this in mind when contemplating the legislation.

However, we recognize that some ambiguities in the House of
Representatives Report 99-602 addressing Section 201 of Public
Law 99-234 could lead to varying interpretations of the Law. For
example, the Report noted that "... the United States Treasury
will pay contractors no more than it will pay Federal employees."
Although this could be narrowly interpreted as those specified
lodging maximums and specified meals and incidental expense
allowances which apply to Government personnel, such an
interpretation would not be consistent with other statements in
the Report:

Section 201 does not require government contractors to
conform to recordkeeping requirements which the GSA may
impose on Federal employees. The Committee expects that
whatever Government contracting and auditing personnel
require to support contractor expense claims would
suffice.




The section's purpose is to provide a standard against
which the reasonableness of contractor claims for such
expenses can be measured.

The Committee finds that such a standard is needed.
Federal government regulations allow contractors to
charge travel costs to certain contracts so long as the
charges are "reasonable." In the absence of criteria
for determining what is reasonable, contracting officers
have tended to accept charges without question. This
ambiguity has resulted in excessive claims being paid to
government contractors. (emphasis added)

Section 201 would remove the ambiguity. Amounts claimed
up to the locality ceilings provided by the
Administrator of General Services or the President
pursuant to subchapter I of chapter 57 are deemed
reasonable and allowable; any excess is not. (emphasis
added - there is no reference to maximum lodging
ceilings, only to locality ceilings which equate to
maximum per diem rates).

Thus, we made a judgment call in developing the FAR coverage
that we believed resulted in a rule which accomplished the goal
intended by Congress. To impose additional requirements-on
contractors would undoubtedly increase recordkeeping expenses for
contractors, a situation Congress clearly wanted to avoid.

In developing the final coverage in FAR 31.205-46 to
implement the requirements of Public Law 99-234, the Cost
Principles Committee carefully reviewed comments on the initially
proposed language that were furnished by numerous industry
associations and Government agencies. Excerpts from these
comments, which strengthened our view that Congress did not
intend a narrow interpretation of the law, follow:

Council of Defense and Space Industry Associations --

We are concerned that contract administration and audit-
personnel may interpret the cost principle to require
literal compliance with all of the portions of the
referenced travel regulation specifying the various methods
of calculating travel costs. Contractors are not familiar
with these very complex methods, and we do not believe it
was the intent of Congress to impose all of the Federal
Travel Regulation rules, methods and recordkeeping on
industry.

So that this intent of the FAR is clearly understood by all
parties, we recommend that the Supplementary Information
clarify this intent and the following paragraph be added:

"(a)(4) Subparagraphs (a)(2) and (a)(3) of this
subsection are not meant to incorporate the regulations




as cited in (a)(2)(1i), (ii), or (iii) of this subsection
in their entirety. Only the provisions in the
referenced regulations covering definitions of travel
cost, maximum daily per diem rates, and extraordinary
and temporary situations are incorporated herein."

Control Data Corporation --

It is quite apparent that in applying the proposed travel
limiters to indirect cost pools, there should be a "rule of
reason." There is nothing in the legislative history (which
is sparse) to suggest that Congress sought application of
the new travel cost standard in a manner that would be
unduly burdensome, costly and counterproductive ....

Lockheed Corporation -~

We believe that contractors' employees' total daily travel
costs for meals, lodging and incidentals should be subject
to the per diem maximums for the locations, rather than the
individual meals and incidentals/lodging limitations, so
that contractors have flexibility to develop means of
implementing the regulations within their existing travel
policies and practices ....

TRW _Electronics & Defense Sector --

Nowhere does the Act authorize the imposition of rates on
contractors that reflect federal government discounts that
are not available to contractors.

Thus, there is widespread support for our determinations
that the "maximum" per diem rates were intended to be the
yardsticks by which contractor travel costs are measured. In a
18 July 1986 report to the Defense Acquisition Regulatory (DAR)
Council, the Committee recommended final revision to FAR
31.205-46 to implement the requirements of Public Law 99-234 that
were subsequently adopted by the DAR and CAA Councils. In .
concluding that the "maximum" per diem rates should be specified,
we noted: ‘

... Several comments were received that indicated that
the commenters were not sure whether the proposed cost
principle language required application of the separate
ceilings for lodging, and meals and incidental expenses.
At the outset the Committee intended that the combined
(e.g., the maximum) ceiling would apply because it
believes that use of only a single ceiling complies with
the intent of Congress and would be less complicated and
administratively burdensome. Accordingly, the Committee
has amended the proposed coverage to specify use of the
maximum ceilings in (a)(2) and (a)(3) ....
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We believe that Congress would have imposed separate
cellings on lodging and meals and incidental expenses if
it desired to 1limit each element of travel costs.
Similarly, we believe that Congress would have
specifically stated that contractors would be subject to
the subchapter I mileage limitations for the use of’
privately owned vehicles while traveling on official
business if such limitations were intended. The only
travel costs covered by Congress in the legislation
were "costs of lodging, other subsistence, and
incidental expenses;" limits on cost of transportation
were not imposed. Further proof that Congress did not
legislate limits on transportation costs is contained in
Section 202 of the Act, which states: "The
Administrator for Federal Procurement Policy, in
consultation with the Secretary of Defense and the
Administrator of General Services, shall undertake a
study to determine whether limitations should be placed
on payments by executive agencies to Government
contractors for costs incurred by contractor employees
for transportation and relocation." (Emphasis added).
Thus, as stated in our report of 18 July 1986, "P.L.
99-234 requires the imposition of ceiling rates on
lodging, meals and incidental expense, but does not
require that similar ceilings be imposed on
transportation costs."

2. Other Reasons for Not Adopting DOE Proposal:

Aside from the consensus that Congress never intended to
require contractors to comply with all of the limitations imposed
on Federal employees by subchapter I of chapter 57 of title 5,
United States Code, there are several reasons not to adopt such a
policy in the FAR. Some of the more significant considerations
are depicted below.

a. Costs of Administration.

Requiring contractors to comply with all of the
requirements contained in the ever changing Federal Travel
Regulations would not be cost-effective. The costs of obtaining
copies of the updated volumes of detailed regulations and the
costs necessary for contractors to continually change their
existing travel policies and practices would most likely offset
any savings in experienced travel costs. Then too, if contractor
employees were required to comply with individual ceiling costs
for lodging, for example, they might elect to stay at cheaper
hotels in the suburbs. The savings in lodging costs in all
probability would be offset by car rental expenses, and a
significant amount of otherwise productive time would be lost in
commuting. As one commenter noted, "Penny-wise; pound-foolish is
an axiom that directly applies here."




We note that the Public Law 99-234 coverage pertaining to
Federal employees provides that those employees can be reimbursed
for travel through a per diem allowance, by a reimbursement for
actual and necessary expenses, or a combination thereof. This
indicates that Congress accepted our philosophy concerning the
need for flexibility that has been reflected in FAR 31.205-46 for
many years. Paragraph (a)(l) of the cost principle states:
"Costs for lodging, meals, and incidental expenses may be based
on per diem, actual expenses, or a combination thereof, provided
the method used results in a reasonable charge."

b. Immateriality.

The Cost Accounting Standard at FAR 30.305, "Materiality,"”
lists several criteria that shall be considered in determining
whether amounts of costs are material or immaterial. A review of
these criteria (e.g., the absolute dollar amount involved, the
amount of contract cost compared with the amount under
consideration, and the cost of administrative processing)
indicates that in the vast majority of cases any additional costs
which might be questioned as a result of making all of the
Government's travel rules applicable to contractors would in all
likelihood be immaterial. Therefore, imposition of a rule that
would not result in material cost savings makes 1little sense.

c. Discounted Lodging Rates.

Several commenters complained thaﬁ‘they are not able to
obtain hotel discounts available to Government employees. TRW
Inc. stated:

The Federal Travel Regulations establish separate daily
rates for lodging costs and the cost of meals and
incidental expenses. The lodging rates apply to
government employees who receive substantial discounts
from the commercial rates established by the wvarious
hotels and motels. The GSA stated in a March 6, 1986,
Memorandum to the Interagency Committee on Travel -
Management that the lodging rates reflect discounts
frequently available to government travelers. To impose
these same rates on government contractor employees as
the maximum allowable lodging cost is both unreasonable
and inequitable.

The Machinery and Allied Products Institute observed:

There is a general belief among companies affected by
the proposed regulations that the published per diem
rates reflect the practice of most hotel and motel
organizations to provide military and government
personnel with reduced lodging rates not available to
either the government contractor or the general public.
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And the concerns of small businesses are reflected in Kaman
Sciences Corporation's statement:

The records indicate that GSA feels that corporate rates
given to large companies are as good as the rates given
federal employees. That may or may not be true. The
fact being ignored, however, is that corporate discounts
are a function of volume and small companies will get
little or no corporate discounts.

Consequently, requiring contractors to limit employee hotel
expenses to the lodging ceilings applicable to Federal employees
would only intensify industry's concerns, and could be unfair.

d. Processing Costs.

DOE's proposal,  if adopted, would require contractors to
spend an inordinate amount of administrative effort to screen
employee travel reports to assure that the separate ceilings for
lodging and other subsistence and incidental expenses are not
exceeded. This, and additional efforts to assure that any other
limitations applicable to Federal employees are not exceeded,
could cause changes in contractor systems and procedures for
monitoring travel costs and generate a significant increase in
paperwork. As noted in the House of Representatives Report
99-602, GSA estimates that processing an actual-expenses wvoucher
for Federal employees costs $51.00, but processing a voucher
under the lodgings-plus system would cost only $28.00. It is
reasonable to assume that contractors who may not impose lodging
ceilings for their employees would incur processing costs
significantly less than $28.00; imposing lodging ceilings would
likely drive their processing costs upward. It may be arduous to
Jjustify the additional processing costs due to the lack of any
measurable savings to the Government.

e. General Accounting Office (GAO) Report.

Senate Report 99-406, dated 14 August 1986, contained a-
provision which required GAO to obtain extensive detailed
statistical information to determine the effect of Public Law
99-234. The resulting report (GAQO/NSIAD-88-59), which was issued
in December 1987, noted that it is premature to conclude whether
the Law is or is not treating Government contractors fairly. The
report ,stated: "Sufficient time should elapse to allow the
contractors' and GSA's efforts to obtain discount lodging rates
to have an effect, and to have sufficient numbers of travel
vouchers processed under the new travel regulations to assess."
However, GAO's review of data provided by eight major contractors
showed that in most cases the incurred per diem costs did not
exceed the Government per diem limitations. Thus, until more
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detailed studies are performed, it would be premature to consider
changes to the existing FAR rule. :

It is interesting to note that GAO found no fault with the
way FAR implemented Public Law 99-234, although the following
excerpts from its report indicate GAO was aware of differences in
procedures governing reimbursement of Federal Employee and
contractor employee travel:

These rates, set by GSA, govern per diem reimbursements
to federal employees. Government employees are
restricted to a maximum lodging amount and a fixed rate
for meals and incidental expenses within each per diem
rate. The new regulations governing contractor
reimbursements, on the other hand, do not set lodging,
meal, and incidental expense limits within such maximum
per diem amount. )

3. Ambiguous Coveraqgqe.

In discussion of this case, the DOE representative
asserted that there is an ambiguity in paragraph 31.205-46(a)
which allows the interpretation that the full panoply of
regulations in the FTR, JTR, and Standardized Regulations,
including the "lodging plus" system, applies to contractors.
Subparagraph (a)(2) says in pertinent part: ’

"... costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in
(a)(2)(i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the
extent that they do not exceed on a daily basis the
maximum per diem rates in effect at the time of travel
as set forth in the - ..."

This clearly means that the largest per diem rate, the sum
of the lodging limit and the meals - -and miscellaneous expenses
1imit, shall be the upper 1limit of allowable contractor travel
costs.

Paragraph (a)(4), on the other hand, says in pertinent part:

"Only the coverage in the referenced regulations dealing
with special or unusual situations, the maximum per diem
rates, and definitions of lodging, meals and incidental
expenses are incorporated herein."

This portion of the cost principle has been interpreted by a
few contracting officers to mean that contractor's travel costs
shall be limited to the maximum per diem rate and limited further
by the lodging-plus method which is contained in the regulations
dealing with maximum per diem rates.




Our analysis agreed that this interpretation, though
stretched, is within the realm of reasonable interpretation.
Since it is not the intended meaning, we recommend the offending
sentence in (a)(4) be restructured into an improved grammatical
form, without change in meaning.

The sentence should be revised to read:
"Only the maximum per diem rates, the definitions of
lodging, meals, and incidental expenses, and the
regulatory coverage dealing with special or unusual
situations are incorporated herein."

4. Editorial Correction.

The Committee's discussion of the structure of the Travel
cost principle revealed the need for another previously unnoticed
editorial correction. Paragraph (a) refers to allowability being
determined under paragraphs (b) through (f). However, (a) also
contains allowability strictures. The first sentence of
paragraph (a)(1) has been revised to cite the entire subsection.

5. Summary.

DOE reads the words of the statute and its legislative
history to mean that the costs chargeable to a contract for each
contractor employee's day of lodging, other subsistence, and
incidental expenses shall not exceed the amount that would have
been paid if that contractor employee were a Federal employee.
However, the only way to assure that this is indeed the maximum
allowable cost under a contract would be to require the maximum
allowable cost to be calculated under the GSA-promulgated FTR
procedures.

The Cost Principles Committee was convinced that Congress is
satisfied if contractors' lodging, meals and incidental travel
costs will be reasonable and acceptable if they are equal to or
less than the FTR maximum daily amount. The GAO report on
implementation of P.L. 99-234 and its effect on defense
contractors did not take issue with the FAR implementation of the
law. Nor is there any complaint, save DOE's, that the FAR
implementation is causing excess costs to be charged to
Government contracts. On the contrary, the FAR cost principle
has provided an appropriate encouragement to contractors to
reduce travel costs, such as by negotiating discounted room rates
in areas of frequent travel.

We are persuaded, however, that the language of the cost
principle, paragraph (a)(4), conceivably could be misinterpreted.
Thus, we recommend the changes set forth in TAB A. In our
opinion, they are not significant revisions requiring solici-
tation of public comments.

10




DOE Minority Opinion

The Department of Energy (DOE) strongly disagrees with the
Cost Principles Committee's resolution of the substantive legal
issues raised by DOE regarding the statutory interpretation of
Pub. L. 99-234 and the FAR's implementation thereof. It is DOE's
belief that the committee in its interpretation of public law has
failed to provide proper resolution of the subject case. As
DOE's views regarding Pub. L. 99-234 are supported by DOE
Headquarters procurement counsel and regulatory counsel as well
as by the legal staffs of our major operating components, we
maintain that to properly resolve the issues raised by DOE
requires a detailed written legal opinion as to whether the
intent of Congress, in passing Pub. L. 99-234, is better
effectuated by the course suggested by DOE or by that recommended
by the committee. Therefore, we recommend that this matter be
referred to the DAR Council and the CAAC so that the legal
advisors thereto may adjudicate this divergence of opinion
regarding implementation of Pub. L. 99-234. Our detailed
comments on the committee resolution of this case are attached at
TAB E and should be considered a part of this comment.

Majority Response to DOE Minority Opinion

Being unpersuaded that the Committee Majority's analysis of
the FAR implementation of Pub. L. 99-234 is correct, DOE
recommends preparation of "a detailed written legal opinion as to
whether the intent of Congress ... is better effectuated by the
course suggested by DOE or by that recommended by the Committee."

We, the Majority, did not seek such an analysis because it
is unnecessary. In our opinion, Congress clearly wanted to have
the same travel 1limit for Government employees and for contractor
employees, and nothing more. Congress did not want to impose any
detailed procedures on contractors, nor did they want national
conformity with whatever methods and procedures GSA may adopt for
Federal employees. .

DOE complained that the Majority ignored the "rates and
amounts" language of the statute. The Majority believes that
"rates and amounts" refers to the maximum per diem allowance
established by the Administrator of GSA, as a form of all-
encompassing statutory language designed to include the sum of
all component parts of the daily travel allowance. We see no
deeper meaning in the use of "rates and amounts."

DOE states that there are two separate and conflicting
provisions in 31.205-46, that subparagraph (a)(1l) permits a per
diem system, reimbursement of actual costs, or a combination
thereof, while on the other hand subparagraph (a)(4) incorporates
the detailed FTR coverage. We recognized the validity of DOE's
argument, and have recommended a correction to (a)(4). DOE

11
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believes the fix should be in (a)(l). We are not persuaded by
DOE's argument, nor is DOE persuaded by the Committee Majority's
argument. The decision by the CAA and DAR Councils will settle
the matter.

Air Force Minority Opinion

The Air Force believes that a clarification to the current
language should be incorporated. The existing cost principle
does not specifically address reimbursement for those situations
when hotel/motel costs are not incurred. A review of the
information available indicates that the Cost Principles
Committee intended that in this situation contractors be
reimbursed something less than the maximum amounts for those days
when no hotel costs - are incurred. While the Air Force is not
proposing that contractors be forced to adopt a lodging plus
system per se, we see no reason not to codify the intent of the
Committee. Inclusion of specific language should prevent any
future misunderstandings. Therefore, the Air Force proposes that
FAR 31.205-46(a)(4) be amended to add the following sentence:

The maximum per diem rates above are intended to cover cases
where contractor employees experience both motel/hotel and meal
expenses. In cases where meals alone are involved, contractor
policies should recognize lower but reasonable levels.

Majority Response to Air Force Opinion

The majority believes this suggestion would address a
problem that does not exist. There is no report of abuses that
the Air Force suggestion would prevent. There remains the

opportunity to challenge the reasonableness of travel costs which )

are not, but should be, less than the maximum per diem rates.

The contractors' policies for partial days of travel should be
guided by reasonable policies set forth in advance and concurred
in by the contracting officer. It is not necessary to specify in
the FAR a few instances where reasonable travel costs should be
less than the maximum per diem rate. It was the Committee's
intention to rely on contractors' stated policies to limit travel
costs to those considered to be reasonable. DCAA's reviews of
the policies established by some of the major contractors found
that they are in compliance with this intent of the cost
principle. Unnecessary delineation of reasonableness criteria
only serves to weaken the overall force of that concept.

Except for the DOE and Air Force members, all members of the
Committee concur with the contents of this report.

J. W. ERMERINS
Chairman
Cost Principles Committee

12
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DoD Members Other Members
Edwin Cornett, Army Robert W. Lynch, NASA
Terrence D. Sheppard, Air Force William T. Stevenson, DOE

Donald W. Reiter, DLA
Roger Wm. Cowles, OASD(C)
Frances Brownell, DCAA
Don Sawyer, OASD(A&L)/CPF

Attachments:
TAB A - Recommended Rev. to FAR 31.205-46

TAB B - Ppsd Transmittal Memo to CAAC
TAB C - Ppsd Federal Register Notice
TAB D - Recommended FAC Preamble

TAB E - DOE Detailed Comments
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TAB E
DAR Case 87-118

DOE Comments on Draft Report, DAR Case 87-118, "Travel Costs"

The Department of Energy (DOE) strongly disagrees with the cost
principles committee members' continued belief that Federal
reimbursements for contractor travel expenses need be limited only to the
*maximum per diem rates" listed in the third column of Appendix 1-A,
Prescribed Maximum Per Diem Rates for CONUS, published as part of the
Federal Travel Regulations (FTR's) and that the criteria specified in
that Appendix regarding its use, the references to the ‘“calculation"
coverage of FTR Part 1-7, and the maximum "amounts" and "rates" listed
for lodging and meals and incidental expenses (M&IE), respectively, in
the first two column's of that Appendix, need not be addressed or
incorporated in the cost principle.

The basis of disagreement involves two separate and conflicting
provisions presently contained in Federal Acquisition Regulation (FAR}
31.205-46, Travel Costs. FAR 31.205-46(a)(1) states a contractors travel
costs may be based on per diem, actual expenses, or a combination
thereof, provided the method used results in a reasonable charge. FAR
31.205-46h(a)(4) incorporates the detailed FTR coverage on maximum per
diem rates and thereby, limits Federal reimbursements for contractor
travel costs to the "rates" and "amounts" set for Federal travelers in
the FTR by the Administrator of the General Services Administration
(GSA). It is not clear how a contractor could comply with both FAR
provisions since the FTR coverage on maximum per diem rates is predicated
on the use of GSA's lodgings-plus system.

The DOE requested that the FAR travel cost principle be amended to
clarify that Federal reimbursements to contractors for contractor
employee travel costs must be limited to the "rates" and "amounts" set
for Federal travelers by the Administrator of GSA or the President
(designee). Specifically, DOE recommended that the cited FAR
31.205-64(a)(1) provision be deleted because the flexibility provided
contractors is in conflict with the statutory language of Section 201,
Title II, Travel Expenses of Government Contractors (Pub. L. 99-234), and
because excess payments prohibited by Pub. L. 99-234 could result under
that FAR provision. The committee members recommend, instead, that the
language incorporating the cited FTR coverage be deleted from FAR
31.205-46(a)(4). The statutory language supporting the committee's
"policy" recommendations was not identified and DOE's basic concerns were
not addressed.

It is to be noted that, in the original case on this subject, the
committee members' recommended that the FTR coverage on maximum per diem
rates not be incorporated in the FAR cost principle. That policy
recommendation was reversed by the Defense Acquisition Regulation (DAR)
Council and Civilian Agency Acquisition Council (CAAC) when the final
rule was published. The committee's recommended language was revised to
specify the FTR coverage on maximum per diem rates is incorporated (See
FAR 31.205.46(a)(4) vis-a-vis page 4, Tab A, of the Cost Principles
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Committee Report on DAR Case 85-230, dated July 18, 1986). The draft
amendment now being recommended by the committee members would, in
essence, require the DAR Council and the CAAC to reverse their original
decisions to incorporate the FTR coverage on how to calculate maximum per
diem rates. '

DOE believes that the existing FAR 31.205.46(a)(4) coverage complies
with the statutory requirements of Pub. L. 99-234 but that the
flexibility provided by FAR 31.205-46(a)(1) does not. The latter
provision creates the erroneous impression that contractors may choose
alternate methods for determining the amount of employee travel costs
that may claimed for reimbursement as reasonable and allowable contract
cost. That interpretation, which the committee members advocate, is not
in compliance with Pub. L. 99-234 and 5 U.S.C. 5702 which reserve such
flexibility for the Administrator of GSA or the President. Once the
method for determining maximum “rates" and "amounts" payable to Federal
travelers is set by GSA in the FTR, Pub, L. 99-234 provides that
contractor's reimbursement claims may not exceed such FTR limitations.
Accordingly, DOE still recommends deletion of the "flexibility" sentence
in FAR 31.205-46(a)(1) and retention of the existing language in FAR
31.205-456(a)(4).

Our specific concerns and detailed responses which are an integral part
of this rebuttal to the committee's draft report follow:

Section 201 of Pub. L. 99-234 provides that under any contract, the costs
for travel, including lodging subsistence and incidental expenses shall
be reasonable and allowable only to the extent that they do not exceed
the rates and amounts set by Subchapter I of Chapter 57 of Title 5 or by
the Administrator of General Services or the President pursuant to such
subchapter. Referenced subchapter 1 provides, in part, that:

0 Federal travelers are entitled to per diem, reimbursement of
actual expense or a combination thereof, as established by GSA,
or the President (5 U.S.C. 5702(a)(1)).

0 For travel consuming less than a full day, payments shall be
allocated as prescribed by GSA or the President (5 U.S.C.
5702(a)(3)).

In compliance with Title 1 of Pub. L. 99-234, the Administrator of GSA
amended the FTR to provide, effective as of 8-1-87, that the maximum
payments to Federal travelers would be limited to:

0 Actual cost of lodging (supported by a paid receipt) up to
specified maximum lodging amounts.

0 Plus fixed rates for M&IE.

FAR 31.205-46(a)(4), by incorporating the FTR coverage on maximum per
diem rates, limited contractor reimbursements to the "rates" and
“amounts" established by GSA. Without this FAR 31.205-46(a)(4) coverage,

we believe the existing cost principle would not be in comp11ance with
Pub. L. 99-234.




%

If this FAR coverage were deleted as recommended by the committee, FAR
31.205-46 would fail to establish any criteria requiring contractor
compliance with the basic statutory limitations imposed on Federal
travelers, i.e., contractors would not be required to:

0 Comply with the FTR lodging cost limitation.

0 Obtain a paid lodging receipt (to calculate actual lodging cost
and to facilitate audit of the contractor's reasonableness
representations).

0 Comply with the FTR's M&IE rates.

0 Allocate M&IE payments for partial travel days.

0 Comply with standard Federal criteria.

On days of departure, days of return and on days when no lodging costs
are incurred, the differences between what a Federal employee would be

paid and what a contractor employee may be paid could be significant. An
example of the difference between the FTR maximum and the FAR cost

principle maximum, as now being proposed by the committee, for an
overnight trip to Los Angeles follows:

Maximums
Day of Departure Day of Return Total

Federal Traveler:

Lodging Amount Maximum 77% .
M&IE Rate Allowance 16.50%* 16.50%*

FTR Maximum Rates _
and Amounts 93.50 16.50 110.00

Contractor Employee:

FAR limitation is FTR
Maximum Per Diem Rate 110.00%** 110.00*** 220.00

* FTR lodging amount ceiling is $77. Assume lodging receipt is $77, if .
less, maximum is the actual paid.

**  FTR M&IE Rate is $33. Assume 1/2 day allocations.

*** per FAR 31.205-46(a)(1), this amount is subject to "reasonableness."

Without FAR criteria, it is unclear just how the contracting officer or
the Defense Contract Audit Agency (DCAA) auditor is to determine
"reasonable" costs on days of departure and return or other days when no
lodging expenses are.incurred. Even under the existing FAR coverage DCAA
Headquarters experienced problems. In a five page memorandum issued on
December 3, 1986, DCAA advised its Regional Directors that it is
unreasonable for a contractor to claim a "maximum per diem rate" where
the travel schedule requires no lodging or only one meal and that the FTR
per diem rates are the maximums considered reasonable, not the minimums.
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To facilitate uniform implementation on a Federal-wide basis, this type
of DCAA guidance should not be applied informally on a case-by-case
basis. Appropriate criteria based on FTR limitations should be
established in the FAR cost principle which in turn would be incorporated
in Federal contracts. Otherwise, the burden of resolution is placed on
the Government. That is not what Congress intended. (See statements in
applicable House Report 99-602 issued by the Committee on Government
Operations regarding the need for a uniform standard for both contractors
and Federal travelers (HR pages 7 and 8) and expected savings in auditing
and contract administration (HR page 17)).

Not addressed in the committee's draft report is one of the key issues
raised by DOE regarding the fact that Public Law 99-234 clearly specifies
that the "rates" and "amounts" set by GSA for Federal employees shall be
the bench mark for determining the reasonableness and allowability of
contractor travel expenses. That bench mark was also clearly identified
as the standard to be applied to contractors. Congress knew that the
Administrator of GSA planned to install a system for Federal employees
that would be based on the cost of lodgings actually incurred by the
traveler plus a flat-rate for M&IE. Lodgings expenses would be validated
by receipt, but no accounting would be required for M&IE (HR Page 4). The
bill as amended (which was enacted) includes a new provision that limits
reimbursement for Government contractors that charge their employee
travel expenses as part of contract costs. That limit would be those
rates and amounts which are allowable as reimbursement for Federal
employees (HR page 2).

FAR 31.205-46(a)(1) inappropriately extends to contractors the
flexibility for determining reimbursement methodology (actuals, per diem
or combination) reserved by statute to the Administrator of GSA. Hence,
contractors electing not to use the FTR's lodging-plus system need not
comply with the standard criteria established for Federal travelers.
Instead, contractors can establish alternate systems and submit claims
for contractor employee travel expenses that may exceed the "rates" and
"amounts" set for Federal travelers. As illustrated above, this is
particularly true on days of departure and return because there is no
cost principle criteria requiring that contractors shall limit the amount
claimed for employees not incurring lodging costs to the Federal
employees allocable M&IE limits.

The providing of such flexibility appears to us as a clear violation of
the statutory language. Further, Congress did not indicate such
flexibility should be extended to contractors. On the contrary, “the
Committee believed that a single standard of reasonableness in
locally-based reimbursement ceilings should be fair both to contractor
employees and to federal employees" (HR Page 8). In addition, the
Congress believed that considerable savings in audit and contract
administration would result from the bills "clear definition" of what is
reasonable for contractor travel (HR page 17).
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We believe that a complete reading of the statutory provisions and the
House Report, in their entirety, clearly reflect that Congress intended
that contractor travel expenses be limited to the "rates" and “"amounts"
set for Federal travelers by the Administrator of GSA, i.e., as of
8-1-87, the FTR 1odgings plus system. Accordingly, the authorization of
any other system in the FAR, no matter how practical, is simply not in
compliance with Section 201, Title II, of Pub. L. 99-234.

Detailed comments referenced by item number to the subject draft report
follow:

Item 1, Problem

DOE's proposed revisions are intended to clarify that Federal
reimbursements for contractor travel costs are limited to the “rates" and
"amounts" set for Federal travelers in the FTR by the Administrator of
GSA as required by the Federal Civilian Employee and Contractor Travel
Expenses Act of 1985, Public Law 99-234. To achieve such compliance, DOE
also recommended that the last sentence of FAR 31.205-46(a)(1) be deleted
because the flexibility provided contractors in establishing alternate
systems was precluded by 5 U.S.C. 5702.

Item II, Recommendation

The recommended amendment would 1imit contract reimbursements for
contractor travel expenses only to the FTR maximum per diem rates
specified in the third column of FTR Appendix 1. That is not in
compliance with Pub. L. 99-224 which provides that contractor travel
costs shall be considered to be reasonable and allowable only to the
extent that they do not exceed the rates and amounts set for Federal
travelers by the Administrator of GSA; i.e., the FTR's lodging-plus
system. Without additional criteria on how to adjust downward the
"maximum per diem rates" (undefined term) the FAR cost principle criteria
would be, as previously illustrated, more liberal than the FTR
limitations. As such, the proposed amendment violates a basic tenent
governing regulatory implementation of Public Law, i.e., a cost principle
regulation can be more restrictive but not more liberal than a statutory
limitation,

The basis for the committee member's persistence in recommending the
establishment of a more liberal cost principle continues to elude us. We
believe, FAR 31.205-46(a)(4) should be retained. Otherwise alternate
criteria must be developed for determining the reasonableness of claimed
travel costs when no lodging costs are incurred. The resulting criteria
would have to result in Contractor reimbursements that are consistent
with the FTR limitations, e.g., on partial travel days reimbursable
expenses must be limited to the allocable portion of M&IE rate set for
Federal travelers. Also, the last sentence of FAR 31.205-46(a)(1) must
be deleted.
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Item 3B, DOE Position

DOE believes that the FAR provision permitting contractors to select

alternate reimbursement methods is not in accord with the statutory
provisions. We believe the cost principle committee's "policy decision"
is not sanctioned or intended by Congress. As stated herein, the House

Report, cited above, specifies that a single standard was intended for
both contractor and Federal travelers (HR page 8).

Also, the DOE position should incorporate the illustrative example re: an
overnight trip to Los Angeles.

Item III, Paragraph C.1.

DOE likewise does not believe that Congress intended to require
contractors to revise existing corporate practices on travel. Congress'
interest was to 1imit the amounts that may be claimed as allowable for

reimbursement under Federal contracts. Does Part 7.1 of the FTR's
require a traveler to stay at military installations or to use Government

automobiles?

The draft report citations of selected portions of the House Report

designed to show that Congress did not intend to require contractor
compliance with the FTR are incomplete and therefore misleading.

The House Report also cites that the committee believed that the use of a
single standard of reasonableness should be fair both to contractor and

Federal employees (HR Page 8) and that "Determination of such a standard
becomes a heavy responsibility for GSA." We read the House Report to
mean that the rates and amounts set for Federal travelers by GSA should
be applied to contractors. When the House Report is read in its

entirety, we believe that the reader will generally conclude what
Congress intended for contractors to comply with the FTR rates and

amounts set for Federal Travelers.

It is not surprising that contractor's support the use of general overall

criteria rather than the establishment of explicit cost principle
criteria for. determining reasonableness (See previous comparison of FTR

and FAR limits for an overnight trip to Los Angeles). This is like asking
the fox if he would like us to lock the backdoor to the chicken house.

The FAR cost principle should reflect criteria for determining
reasonableness predicated on the statutory requirements of Pub. L. 99-234

and not the desires of contractors.

DOE does not share the cost principles committee's belief that Congress
would have imposed separate ceilings on lodging and M&IE if it desired to
1imit each element of travel costs. In our view, the latter is precisely
what Congress did.: Please note that the statutory provisions in fact
cite "rates" and "amounts" set by GSA within the limits of 5 U.S.C.

5702. The term "amounts" is related to actual costs (e.g., lodging) and




the term "rates" relates to per diem rates (e.g., M&IE) (see paragraph 2
on page 4, paragraph 3 on page 5, and the second paragraph on page 12 of
the House Report; 5 U.S.C. 5702(a)(1)(A) and (B); and the FTR Appendix
I). To us, it appears that Congress sanctioned GSA's proposal to
establish the lodgings-plus system for Federal employees; provided GSA
with the necessary flexibility to prescribe future changes for Federal
employees within the parameters of 5 U.S.C. 5702; and clearly intended
that Government reimbursements under Federal contracts for contractor
employee travel expenses would be limited to the "rates" and "amounts"
prescribed by GSA for Federal travelers.

Item I1I, Paragraph 2

The consensus is only held by the committee members.

Item III, Paragraph C2a, Costs of Administration

This paragraph infers that contractors are not now required to obtain and
maintain updated FTR's. Since FAR 31.205-46(a)(2)(i) already requires
contractors to obtain the FTR coverage on maximum per diem rates,
Appendix I, etc., via subscriptions, it is not clear to us what
additional costs are being addressed nor how a contractor is to comply
with the "rates" and "amounts® in effect at the time travel is performed.

Under the hypothetical example provided, are the cost principles
committee members recommending, {e.g., to the Defense Contract Audit
Agency) that the overall cost of the unreasonable travel arrangements in
the suburbs, as described in the draft, should be allowed as a reasonable
contract cost?

The statement that "Congress accepted our philosophy concerning the need

for flexibility that has been reflected in FAR 31.205-46 for many years"

appears to us as a direct contradiction of the House Report statements on
the need for a single standard (HR pages 7 and 8).

Item III, Paragraph 2b, Immateriality

DOE's primary question regards compliance with the law. Whether
additional cost savings will be material is a secondary concern. With
regard to materiality, however, the cost principle criteria onl
establishes a maximum daily limit. For full travel days there probably
would be no material difference provided the travel cost is supported by
a lodging receipt. However, on days of departure, days of return and on
days when no lodging costs are incurred, the differences between what a
Federal employee would be paid and what a contractor employee may be paid
can be very significant as shown in our illustrative example for an
overnight trip to Los Angeles.

Assuming most travel is performed within 5 days, the day of departure and
day of return would represent 40 percent of the resulting amount; i.e.,
40 percent of the maximum per diem rate amount totaled for five days.
Since such amounts would be overstated, e.g., by 50 percent, total
contractor travel costs could be overstated by 20%, or more if the trip
requires less than 5 days.




Item 111, Paragraph 2c, Discounted Lodging Rate

The issue of availability of Government discount rates was clearly
addressed by Congress. The Congressional Committee was aware of
contractors' concerns and concluded that since 'the Government hotel
discounts are not always available to either a Government or Contractor
employee the Committee expected that an average or medium Government

discount rate would become the ceiling for both Government and Contractor
employees (HR page 9).

The draft report presents a direct contradiction of the Congressional
committees expectations; i.e., that GSA would establish lodging ceilings
that result in "adequate reimbursement to Federal and contractor
employees" (HR page 9).

Item III, Paragraph 2d, Processing Costs

The committee's argument is that DOE's proposal may increase a
contractor's administrative costs. This is not the case. The House
Report, on page 17, indicates it is cheaper to process vouchers under the
lodgings-plus system which is the system that should currently be
recognized as the standard for contractors based on our readings of the
legislative history. If contractors use a different system, they are the
ones driving up the cost of administration. Further, the Congressional
Committee believes that savings in auditing and administration will
result from the bill's clear definition of what reimbursement is
“reasonable" (HR Page 17). Also, if contractors are not required to
screen employee travel reports, how will anyone be able to determine that
reasonable travel costs are being claimed under Federal contracts for
reimbursement? The lack of contractor action will require more in-depth
auditing and contract administration costs (But see HR 17).

Item III, Paragraph 2e, GAO Report

The GAO report is heavily qualified regarding the scope of their review.
The GAQ auditor only matched average per diem costs against the FTR
maximum per diem levels. The report further qualifies the audit results
because by using averages the auditors were not able to determine the
actual unallowable costs. Hence, they were apparently unable to apply
the test of reasonableness particularly for days where no lodging costs
were incurred. We do not agree with the Committee's inference that
because GAO found no problems we should wait and see. We recommend that
the existing ambiguities be replaced now by criteria that complies with
the statutory requirements. T

Item III, Paragraph 3, Ambiguous Coverage

As indicated earlier, the DAR Council and the CAAC reversed the
comittee's recommended approach when the final rule was promulgated. It
is unfortunate, that at that time the offending sentence permitting

go?tzaﬁtors a choice regarding travel reimbursement methods was not
eleted.
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Item 111, Paragraph 4, Editorial Correction

This proposed change, if promulgated, would essentially elevate the
particular sentence that DOE believes is in noncompliance with the cited
statutory requirements from its ambiguous state to an allowable cost
principle criteria status. For the numerous reasons cited in the
rebuttal, DOE continues to recommend that this objectionable sentence be
deleted from the cost principle. It is also completely inappropriate and
misleading for the report to label this major policy decision as an
*editorial correction." The draft report language does not address DOE's
basic concerns,

Item III, Paragraph 5, Summary

DOE's position is that the reasonableness of contractor employee travel
expenses claimed for reimbursement under the contract are limited by Pub.
L. 99-234 to the rates and amounts that would be payable to a Federal
traveler performing official travel in similar circumstances. We do not
agree with the draft comments that the only way to assure this would be
to require compliance with the FTR. While that is what the statutory
language requires, an alternate set of criteria for determining
reasonableness, e.g., when no lodging cost are incurred, that would
result in contract reimbursements that are consistent with the FTR
limitations could be justified so long as it had the same result. For
example, the cost principle could require contractor compliance with the
first two columns of FTR Appendix I.

To take the position that only the FTR specified maximum per diem rates

apply but that the accompanying FTR criteria do not apply, in our view,
results in an unworkable cost principle. As a minimum, alternate FAR

criteria in-lieu of the FTR criteria must be established.

~ In conclusion, to revert back to a position that was originally proposed

and rejected is not a solution to the issues raised by DOE. The FAR cost
principle must be further clarified for consistency with the Pub. L.
99-234 and the intent of Congress concerning potential savings in
contract administration and audit.
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DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY
(SHIPBUILDING AND LOGISTICS)
WASHINGTON, DC 20360-3000

DAR Staff
Case 87-118 4 March 1988

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL

SUBJECT: DAR Case 87-118, "Travel Costs"

I. PROBLEM:

To consider the recommendations contained in the Department
of Energy (DOE) letter of 17 September 1987 to the Civilian
Agency Acquisition Council (CAAC) to amend Federal Acquisition
Regulation (FAR) 31.205-46, "Travel costs."” DOE's proposed
revisions are intended to fully implement all of the requirements
of the Federal Civilian Employee and Contractor Travel Expenses
Act of 1985, Public Law 99-234.

II. RECOMMENDATION:
A. That FAR 31.205-46 be revised as indicated in TAB A.

B. That the memorandum at TAB B be used to transmit the
final rule, together with the TAB C recommended Federal Register
notice and the TAB D FAC Preamble, to the Civilian Agency
Aquisition Council.

IIT. DISCUSSION:

A. Background.

The provision of Public Law 99-234 pertaining to contractor
travel costs is contained in Title 1I, Section 201 of the Act,
which states: "Under any contract with any executive agency,
costs incurred by contractor personnel for travel, including
costs of lodging, other subsistence, and incidental expenses,
shall be considered to be reasonable and allowable only to the
extent that they do not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5, United States Code, or by
the Administrator of General Services or the President (or his
designee) pursuant to any provision of such subchapter ...."
Subchapter 1 of chapter 57, in turn, states that a Federal
employee traveling on official business is entitled to any one of
the following: ‘

(A) a per diem allowance at a rate not to exceed that
established by the Administrator of General Services. for



travel within the continental United States, and by the
President or his designee for travel outside the
continental United States;

(B) reimbursement for the actual and necessary expenses
of official travel not to exceed an amount established
by the Administrator for travel within the continental
United States or an amount established by the President
or his designee for travel outside the continental
United States; or

(C) a combination of payments described in
subparagraphs (A) and (B) of this subparagraph.

In addition, subchapter I prescribes mileage limitations for
the use of privately owned vehicles instead of actual expenses of
transportation when that mode of transportation is authorized or

.approved as more advantageous to the Government. The limitations

are 20 cents a mile for motorcycles, 25 cents a mile for
automobiles, and 45 cents a mile for airplanes.

B. DOE Position.

DOE's letter of 17 September 1987 to the CAAC noted that the
Administrator of General Services in May 1986 and July 1987
revised the subchapter I limits in the Federal Travel Regulations
(FTRs) governing subsistence to provide that payments to Federal
travelers may not exceed the employee's actual cost of lodging
(supported by a receipt) up to specified lodging maximums, plus a
specified meals and incidental expense allowance, allocated
within prescribed limitations. Since Public Law 99-234 requires
contractors to comply with subchapter I, DOE contends that
Congress intended to limit Federal payments for contractor travel
costs to the amounts payable to Federal travelers in similar
circumstances pursuant to the FTRs issued by the Administrator of
General Services under the authority of 5 U.S.C. 5707. However,
FAR 31.205-46 permits contractors to claim travel costs for
lodging, meals, and incidental expenses based on per diem, actual
expenses, or a combination thereof, provided the method used
results in reasonable charges which do not exceed the maximum per
diem rates specified in the FTRs, Joint Travel Regulations, or
Standardized Regulations, as applicable; no reference to
subchapter I and its assemblage of limitations is made.

DOE argues that the FAR cost principle, as written, can be
interpreted to permit reimbursements in excess of the amounts
payable to Federal employees traveling in similar circumstances.
For example, a higher payment could result when the contractor
chooses to pay employee travel costs by use of a per diem rate
equal to the maximum per diem rate for a locality, even though
the employee's actual cost of lodging is below the FTR's
specified maximum lodging rate. A Federal employee, in similar




circumstances, would receive the maximum per diem rate less the
difference between the specified lodging maximum and the actual
cost of lodging.

Thus, DOE believes that application of the FAR provisions
can result in varying degrees of compliance because the FTR
provisions implementing subchapter I, including mileage
limitations, were not explicitly incorporated into the FAR. DOE
requests that FAR 31.205-46 be amended to reflect that the cost
of contractor travel expenses shall be considered to be
reasonable and allowable only if the resultant travel costs do
not exceed the Federal travel cost limitations of subchapter I of
chapter 57 in effect at the time of travel, as established by the
Administrator of General Services, the President, or his
designee.

C. Committee Comments.

1. Intent of Legislation:

In the Committee's view, DOE is interpreting Public Law
99-234 in an unduly narrow sense. We believe Congress never
intended to require contractors to revise existing corporate
travel policies in order to calculate travel costs in the same
detailed manner as do Federal employees. Carried to the extreme,
contractor personnel, if strictly bound by all of the numerous
rules to which Federal employees are subjected, would be forced
to stay at military installations if quarters were available.
Further, they would be required to utilize Government-furnished
automobiles, if available, in lieu of commercial rental cars.
Obviously, this would place a tremendous administrative burden
upon the Government and the contractor; we do not envision that
Congress had this in mind when contemplating the legislation.

However, we recognize that some ambiguities in the House of
Representatives Report 99-602 addressing Section 201 of Public
Law 99-234 could lead to varying interpretations of the Law. For
example, the Report noted that "... the United States Treasury
will pay contractors no more than it will pay Federal employees."
Although this could be narrowly interpreted as those specified
lodging maximums and specified meals and incidental expense
allowances which apply to Government personnel, such an
interpretation would not be consistent with other statements in
the Report:

Section 201 does not require government contractors to
conform to recordkeeping requirements which the GSA may
impose on Federal employees. The Committee expects that
whatever Government contracting and auditing personnel
require to support contractor expense claims would
suffice.




The section's purpose is to provide a standard against
which the reasonableness of contractor claims for such
expenses can be measured.

The Committee finds that such a standard is needed.
Federal government regulations allow contractors to
charge travel costs to certain contracts so long as the
charges are "reasonable." In the absence of criteria
for determining what is reasonable, contracting officers
have tended to accept charges without guestion. This
ambiguity has resulted in excessive claims being paid to
government contractors. (emphasis added)

Section 201 would remove the ambiguity. Amounts claimed
up to the locality ceilings provided by the
Administrator of General Services or the President
pursuant to subchapter I of chapter 57 are deemed
reasonable and allowable; any excess is not. (emphasis
added - there is no reference to maximum lodging
celilings, only to locality ceilings which eguate to
maximum per diem rates).

Thus, we made a judgment call in developing the FAR coverage
that we believed resulted in a rule which accomplished the goal
intended by Congress. To impose additional requirements on
contractors would undoubtedly increase recordkeeping expenses for
contractors, a situation Congress clearly wanted to avoid.

In developing the final coverage in FAR 31.205-46 to
implement the requirements of Public Law 99-234, the Cost
Principles Committee carefully reviewed comments on the initially
proposed language that were furnished by numerous industry
associations and Government agencies. Excerpts from these
comments, which strengthened our view that Congress did not
intend a narrow interpretation of the law, follow:

Council of Defense and Space Industry Associations --

We are concerned that contract administration and audit
personnel may interpret the cost principle to require
literal compliance with all of the portions of the
referenced travel regulation specifying the various methods
of calculating travel costs. Contractors are not familiar
with these very complex methods, and we do not believe it
was the intent of Congress to impose all of the Federal
Travel Regulation rules, methods and recordkeeping on
industry.

So that this intent of the FAR is clearly understood by all
parties, we recommend that the Supplementary Information
clarify this intent and the following paragraph be added:

"(a)(4) Subparagraphs (a)(2) and (a)(3) of this
subsection are not meant to incorporate the regulations
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as cited in (a)(2)(i), (ii), or (iii) of this subsection
in their entirety. Only the provisions in the
referenced regulations covering definitions of travel
cost, maximum daily per diem rates, and extraordinary
and temporary situations are incorporated herein."

Control Data Corporation --

It is quite apparent that in applying the proposed travel
limiters to indirect cost pools, there should be a "rule of
reason." There is nothing in the legislative history (which
is sparse) to suggest that Congress sought application of
the new travel cost standard in a manner that would be
unduly burdensome, costly and counterproductive ....

Lockheed Corporation --

We believe that contractors' employees' total daily travel
costs for meals, lodging and incidentals should be subject
to the per diem maximums for the locations, rather than the
individual meals and incidentals/lodging limitations, so
that contractors have flexibility to develop means of
implementing the regulations within their existing travel
policies and practices ....

TRW_Electronics & Defense Sector --

Nowhere does the Act authorize the imposition of rates on
contractors that reflect federal government discounts that
are not available to contractors.

Thus, there is widespread support for our determinations
that the "maximum" per diem rates were intended to be the
yardsticks by which contractor travel costs are measured. In a
18 July 1986 report to the Defense Acquisition Regulatory (DAR)
Council, the Committee recommended final revision to FAR
31.205-46 to implement the requirements of Public Law 99-234 that
were subsequently adopted by the DAR and CAA Councils. In
concluding that the "maximum" per diem rates should be specified,
we noted:

... Several comments were received that indicated that
the commenters were not sure whether the proposed cost
principle language required application of the separate
ceilings for lodging, and meals and incidental expenses.
At the outset the Committee intended that the combined
(e.g., the maximum) ceiling would apply because it
believes that use of only a single ceiling complies with
the intent of Congress and would be less complicated and
administratively burdensome. Accordingly, the Committee
has amended the proposed coverage to specify use of the
maximum ceilings in (a)(2) and (a)(3) ....




We believe that Congress would have imposed separate
ceilings on lodging and meals and incidental expenses if
it desired to limit each element of travel costs.
Similarly, we believe that Congress would have
specifically stated that contractors would be subject to
the subchapter I mileage limitations for the use of
privately owned vehicles while traveling on official
business if such limitations were intended. The only
travel costs covered by Congress in the legislation
were "costs of lodging, other subsistence, and
incidental expenses;" limits on cost of transportation
were not imposed. Further proof that Congress did not
legislate limits on transportation costs is contained in
Section 202 of the Act, which states: "The
Administrator for Federal Procurement Policy, in
consultation with the Secretary of Defense and the
Administrator of General Services, shall undertake a
study to determine whether limitations should be placed
on payments by executive agencies to Government
contractors for costs incurred by contractor employees
for transportation and relocation." (Emphasis added).
Thus, as stated in our report of 18 July 1986, "P.L.
99-234 requires the imposition of ceiling rates on
lodging, meals and incidental expense, but does not
require that similar ceilings be imposed on
transportation costs."

2. Other Reasons for Not Adopting DOE Proposal:

Aside from the consensus that Congress never intended to
require contractors to comply with all of the limitations imposed
on Federal employees by subchapter I of chapter 57 of title 5,
United States Code, there are several reasons not to adopt such a
policy in the FAR. Some of the more significant considerations
are depicted below.

a. Costs of Administration.

Requiring contractors to comply with all of the
requirements contained in the ever changing Federal Travel
Regulations would not be cost-effective. The costs of obtaining
copies of the updated volumes of detailed regulations and the
costs necessary for contractors to continually change their
existing travel policies and practices would most likely offset
any savings in experienced travel costs. Then too, if contractor
employees were required to comply with individual ceiling costs
for lodging, for example, they might elect to stay at cheaper
hotels in the suburbs. The savings in lodging costs in all
probability would be offset by car rental expenses, and a
significant amount of otherwise productive time would be lost in
commuting. As one commenter noted, "Penny-wise; pound-foolish is
an axiom that directly applies here."




We note that the Public Law 99-234 coverage pertaining to
Federal employees provides that those employees can be reimbursed
for travel through a per diem allowance, by a reimbursement for
actual and necessary expenses, or a combination thereof. This
indicates that Congress accepted our philosophy concerning the
need for flexibility that has been reflected in FAR 31.205-46 for
many years. Paragraph (a)(1) of the cost principle states:
"Costs for lodging, meals, and incidental expenses may be based
on per diem, actual expenses, or a combination thereof, provided
the method used results in a reasonable charge."

b. Immateriality.

The Cost Accounting Standard at FAR 30.305, "Materiality,"
lists several criteria that shall be considered in determining
whether amounts of costs are material or immaterial. A review of
these criteria (e.g., the absolute dollar amount involved, the
amount of contract cost compared with the amount under
consideration, and the cost of administrative processing)
indicates that in the vast majority of cases any additional costs
which might be questioned as a result of making all of the
Government's travel rules applicable to contractors would in all
likelihood be immaterial. Therefore, imposition of a rule that
would not result in material cost savings makes little sense.

c. Discounted Lodging Rates.

Several commenters complained that they are not able to
obtain hotel discounts available to Government employees. TRW
Inc. stated:

The Federal Travel Regulations establish separate daily
rates for lodging costs and the cost of meals and
incidental expenses. The lodging rates apply to
government employees who receive substantial discounts
from the commercial rates established by the various
hotels and motels. The GSA stated in a March 6, 1986,
Memorandum to the Interagency Committee on Travel
Management that the lodging rates reflect discounts
frequently available to government travelers. To impose
these same rates on government contractor employees as
the maximum allowable lodging cost is both unreasonable
and inequitable.

The Machinery and Allied Products Institute observed:

There is a general belief among companies affected by
the proposed regulations that the published per diem
rates reflect the practice of most hotel and motel
organizations to provide military and government
personnel with reduced lodging rates not available to
either the government contractor or the general public.




And the concerns of small businesses are reflected in Kaman
Sciences Corporation's statement:

The records indicate that GSA feels that corporate rates
given to large companies are as good as the rates given
federal employees. That may or may not be true. The
fact being ignored, however, is that corporate discounts
are a function of volume and small companies will get
little or no corporate discounts.

Consegquently, requiring contractors to limit employee hotel
expenses to the lodging ceilings applicable to Federal employees
would only intensify industry's concerns, and could be unfair.

d. Processing Costs.

DOE's proposal, if adopted, would require contractors to
spend an inordinate amount of administrative effort to screen
employee travel reports to assure that the separate ceilings for
lodging and other subsistence and incidental expenses are not
exceeded. This, and additional efforts to assure that any other
limitations applicable to Federal employees are not exceeded,
could cause changes in contractor systems and procedures for
monitoring travel costs and generate a significant increase in
paperwork. As noted in the House of Representatives Report
99-602, GSA estimates that processing an actual-expenses voucher
for Federal employees costs $51.00, but processing a voucher
under the lodgings-plus system would cost only $28.00. It is
reasonable to assume that contractors who may not impose lodging
ceilings for their employees would incur processing costs
significantly less than $28.00; imposing lodging ceilings would
likely drive their processing costs upward. It may be arduous to
justify the additional processing costs due to the lack of any
measurable savings to the Government.

e. General Accounting Office (GAO) Report.

Senate Report 99-406, dated 14 August 1986, contained a
provision which required GAO to obtain extensive detailed
statistical information to determine the effect of Public Law
99-234. The resulting report (GAO/NSIAD-88-59), which was issued
in December 1987, noted that it is premature to conclude whether
the Law is or is not treating Government contractors fairly. The
report stated: "Sufficient time should elapse to allow the
contractors' and GSA's efforts to obtain discount lodging rates
to have an effect, and to have sufficient numbers of travel
vouchers processed under the new travel regulations to assess."
However, GAO's review of data provided by eight major contractors
showed that in most cases the incurred per diem costs did not
exceed the Government per diem limitations. Thus, until more
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detailed studies are performed, it would be premature to consider
changes to the existing FAR rule.

It is interesting to note that GAO found no fault with the
way FAR implemented Public Law 99-234, although the following
excerpts from its report indicate GAO was aware of differences in
procedures governing reimbursement of Federal Employee and
contractor employee travel:

These rates, set by GSA, govern per diem reimbursements
to federal employees. Government employees are
restricted to a maximum lodging amount and a fixed rate
for meals and incidental expenses within each per diem
rate. The new regulations governing contractor
reimbursements, on the other hand, do not set lodging,
meal, and incidental expense limits within such maximum
per diem amount.

3. Ambiguous Coverage.

_ In discussion of this case, the DOE representative
asserted that there is an ambiguity in paragraph 31.205-46(a)
which allows the interpretation that the full panoply of
regulations in the FTR, JTR, and Standardized Regulations,
including the "lodging plus" system, applies to contractors.
Subparagraph (a)(2) says in pertinent part:

"... costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in
(a)(2)(1i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the
extent that they do not exceed on a daily basis the
maximum per diem rates in effect at the time of travel
as set forth in the - ..."

This clearly means that the largest per diem rate, the sum
of the lodging limit and the meals and miscellaneous expenses
limit, shall be the upper limit of allowable contractor travel
costs.

Paragraph (a)(4), on the other hand, says in pertinent part:

"Only the coverage in the referenced regulations dealing
with special or unusual situations, the maximum per diem
rates, and definitions of lodging, meals and incidental
expenses are incorporated herein.”

This portion of the cost principle has been interpreted by a
few contracting officers to mean that contractor's travel costs
shall be limited to the maximum per diem rate and limited further
by the lodging-plus method which is contained in the regulations
dealing with maximum per diem rates.



Our analysis agreed that this interpretation, though
stretched, is within the realm of reasonable interpretation.
Since it is not the intended meaning, we recommend the offending
sentence in (a)(4) be restructured into an improved grammatical
form, without change in meaning.

The sentence should be revised to read:
"Only the maximum per diem rates, the definitions of
lodging, meals, and incidental expenses, and the
regulatory coverage dealing with special or unusual
situations are incorporated herein."

4. Editorial Correction.

The Committee's discussion of the structure of the Travel
cost principle revealed the need for another previously unnoticed
editorial correction. Paragraph (a) refers to allowability being
determined under paragraphs (b) through (f). However, (a) also
contains allowability strictures. The first sentence of
paragraph (a)(1l) has been revised to cite the entire subsection.

5. Summary.

DOE reads the words of the statute and its legislative
history to mean that the costs chargeable to a contract for each
contractor employee's day of lodging, other subsistence, and
incidental expenses shall not exceed the amount that would have
been paid if that contractor employee were a Federal employee.
However, the only way to assure that this is indeed the maximum
allowable cost under a contract would be to require the maximum
allowable cost to be calculated under the GSA-promulgated FTR
procedures.

The Cost Principles Committee was convinced that Congress is
satisfied if contractors' lodging, meals and incidental travel
costs will be reasonable and acceptable if they are equal to or
less than the FTR maximum daily amount. The GAO report on
implementation of P.L. 99-234 and its effect on defense
contractors did not take issue with the FAR implementation of the
law. Nor is there any complaint, save DOE's, that the FAR
implementation is causing excess costs to be charged to
Government contracts. On the contrary, the FAR cost principle
has provided an appropriate encouragement to contractors to
reduce travel costs, such as by negotiating discounted room rates
in areas of frequent travel.

We are persuaded, however, that the language of the cost
principle, paragraph (a)(4), conceivably could be misinterpreted.
Thus, we recommend the changes set forth in TAB A. 1In our
opinion, they are not significant revisions requiring solici-
tation of public comments.

10
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DOE Minority Opinion

The Department of Energy (DOE) strongly disagrees with the
Cost Principles Committee's resolution of the substantive legal
issues raised by DOE regarding the statutory interpretation of
Pub. L. 99-234 and the FAR's implementation thereof. It is DOE's
belief that the committee in its interpretation of public law has
failed to provide proper resolution of the subject case. As
DOE's views regarding Pub. L. 99-234 are supported by DOE
Headquarters procurement counsel and regulatory counsel as well
as by the legal staffs of our major operating components, we
maintain that to properly resolve the issues raised by DOE
requires a detailed written legal opinion as to whether the
intent of Congress, in passing Pub. L. 99-234, is better
effectuated by the course suggested by DOE or by that recommended
by the committee. Therefore, we recommend that this matter be
referred to the DAR Council and the CAAC so that the legal
advisors thereto may adjudicate this divergence of opinion
regarding implementation of Pub. L. 99-234. Our detailed
comments on the committee resolution of this case are attached at
TAB E and should be considered a part of this comment.

Majority Response to DOE Minority Opinion

Being unpersuaded that the Committee Majority's analysis of
the FAR implementation of Pub. L. 99-234 is correct, DOE
recommends preparation of "a detailed written legal opinion as to
whether the intent of Congress ... is better effectuated by the
course suggested by DOE or by that recommended by the Committee."

We, the Majority, did not seek such an analysis because it
is unnecessary. In our opinion, Congress clearly wanted to have
the same travel 1limit for Government employees and for contractor
employees, and nothing more. Congress did not want to impose any
detailed procedures on contractors, nor did they want national
conformity with whatever methods and procedures GSA may adopt for
Federal employees.

DOE complained that the Majority ignored the "rates and
amounts” language of the statute. The Majority believes that
"rates and amounts" refers to the maximum per diem allowance
established by the Administrator of GSA, as a form of all-
encompassing statutory language designed to include the sum of
all component parts of the daily travel allowance. We see no
deeper meaning in the use of "rates and amounts."

DOE states that there are two separate and conflicting
provisions in 31.205-46, that subparagraph (a)(1l) permits a per
diem system, reimbursement of actual costs, or a combination
~ thereof, while on the other hand subparagraph (a)(4) incorporates
the detailed FTR coverage. We recognized the validity of DOE's
argument, and have recommended a correction to (a)(4). DOE
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believes the fix should be in (a)(l). We are not persuaded by
DOE's argument, nor is DOE persuaded by the Committee Majority's
argument. The decision by the CAA and DAR Councils will settle
the matter.

Air Force Minority Opinion

The Air Force believes that a clarification to the current
language should be incorporated. The existing cost principle
does not specifically address reimbursement for those situations
when hotel/motel costs are not incurred. A review of the
information available indicates that the Cost Principles
Committee intended that in this situation contractors be
reimbursed something less than the maximum amounts for those days
when no hotel costs are incurred. While the Air Force is not
proposing that contractors be forced to adopt a lodging plus
system per se, we see no reason not to codify the intent of the
Committee. Inclusion of specific language should prevent any
future misunderstandings. Therefore, the Air Force proposes that
FAR 31.205-46(a)(4) be amended to add the following sentence:

The maximum per diem rates above are intended to cover cases
where contractor employees experience both motel/hotel and meal
expenses. In cases where meals alone are involved, contractor
policies should recognize lower but reasonable levels.

Majority Response to Air Force Opinion

The majority believes this suggestion would address a
problem that does not exist. There is no report of abuses that
the Air Force suggestion would prevent. There remains the
opportunity to challenge the reasonableness of travel costs which
are not, but should be, less than the maximum per diem rates.

The contractors' policies for partial days of travel should be
guided by reasonable policies set forth in advance and concurred
in by the contracting officer. It is not necessary to specify in
the FAR a few instances where reasonable travel costs should be
less than the maximum per diem rate. It was the Committee's
intention to rely on contractors' stated policies to limit travel
costs to those considered to be reasonable. DCAA's reviews of
the policies established by some of the major contractors found
that they are in compliance with this intent of the cost
principle. Unnecessary delineation of reasonableness criteria
only serves to weaken the overall force of that concept.

Except for the DOE and Air Force members, all members of the
Committee concur with the contents of this report.

J. W. ERMERINS
Chairman
Cost Principles Committee

12
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DoD Members Other Members
Edwin Cornett, Army Robert W. Lynch, NASA
Terrence D. Sheppard, Air Force William T. Stevenson, DOE

Donald W. Reiter, DLA
Roger Wm. Cowles, OASD(C)
Frances Brownell, DCAA
Don Sawyer, OASD(A&L)/CPF

Attachments:

TAB A - Recommended Rev. to FAR 31.205-46
TAB B - Ppsd Transmittal Memo to CAAC
TAB C - Ppsd Federal Register Notice

TAB D -~ Recommended FAC Preamble

TAB E - DOE Detailed Comments
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TAB A
DAR Case 87-118
RECOMMENDED REVISION TO FAR 31.205-46
31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to paragrephs—(b)—through
£)>e€f [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs
incurred, or on a combination thereof, provided the method used
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do

not incorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only the-ecoverage—in—the—referenced

maximum per diem rates, end [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing
with special or unusual situations] are incorporated herein.

(a)(5) through (f) - No change.

[ ] = language added.
words—lined—out = language deleted.
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TAB B
DAR Case 87-118

PROPOSED TRANSMITTAL MEMO TO CAAC

MEMORANDUM FOR CHAIRMAN, CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: DAR Case 87-118, Travel Costs

The DAR Council has approved revisions to FAR 31.205-46,
Travel costs, to provide a final rule under %her;;ject case.
The rationale supporting the final rule is contained in the
attached report. If the CAAC agrees with our position, please
forward the case to the FAR Secretariat for further processing

and inclusion in the next Federal Acquisition Circular.

DUNCAN A. HOLADAY
Director

Defense Acquisition
Regulatory Council

Attachment
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Another minor editorial correction recognizes that paragraph (a)
contains allowability criteria.

Since these revisions only correct coverage already in the
FAR, they are not "significant revisions" in accordance with
Subpart 1.5 of the FAR. Therefore, public comments need not be
solicited.

B. Reqgulatory Flexibility Act.

These revisions to FAR 31.205-46 do not have a significant
economic impact on a substantial number of small entities under
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) because
they merely improve language that has been erroneously
interpreted. No change in coverage or meaning is intended or
made.

C. Paperwork Reduction Act.

This rule does not contain information collection
requirements which require the approval of OMB under 44 U.S.C.

3501 et seq.




TAB D
DAR Case 87-118
RECOMMENDED FAC PREAMBLE
Item No. - Travel Costs.

It has come to the attention of the Civilian Agency
Acquisition Council and the Defense Acquisition Regulatory
Council that subparagraph 31.205-46(a)(4) has been erroneously
interpreted to mean that the maximum allowable contractor per
diem travel costs must be calculated in the same manner as the
"lodgings-plus" method contained in the Federal Travel
Regulations which applies to Federal employees. There was and
remains no intent to impose Government administrative procedures
upon contractors. Accordingly, the subparagraph has been
grammatically rearranged to prevent erroneous interpretation.
Another minor editorial correction recognizes that paragraph (a)
contains allowability criteria.

Since these revisions only correct coverage already in the
FAR, they are not "significant revisions" in accordance with
Subpart 1.5 of the FAR. Therefore, public comments need not be

solicited.
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TAB E
DAR Case 87-118

DOE Comments on Draft Report, DAR Case 87-118, "Travel Costs"

The Department of Energy (DOE) strongly disagrees with the cost
principles committee members' continued belief that Federal
reimbursements for contractor travel expenses need be limited only to the
"maximum per diem rates" listed in the third column of Appendix 1-A,
Prescribed Maximum Per Diem Rates for CONUS, published as part of the
Federal Travel Regulations (FTR's) and that the criteria specified in
that Appendix regarding its use, the references to the "“calculation"
coverage of FTR Part 1-7, and the maximum "amounts" and "rates" listed
for lodging and meals and incidental expenses (M&IE), respectively, in
the first two column's of that Appendix, need not be addressed or
incorporated in the cost principle.

The basis of disagreement involves two separate and conflicting
provisions presently contained in Federal Acquisition Regulation (FAR)
31.205-46, Travel Costs. FAR 31.205-46(a)(1) states a contractors travel
costs may be based on per diem, actual expenses, or a combination
thereof, provided the method used results in a reasonable charge. FAR
31.205-46(a)(4) incorporates the detailed FTR coverage on maximum per
diem rates and thereby, limits Federal reimbursements for contractor
travel costs to the "rates" and "amounts" set for Federal travelers in
the FTR by the Administrator of the General Services Administration
(GSA). It is not clear how a contractor could comply with both FAR
provisions since the FTR coverage on maximum per diem rates is predicated
on the use of GSA's lodgings-plus system.

The DOE requested that the FAR travel cost principle be amended to
clarify that Federal reimbursements to contractors for contractor
employee travel costs must be limited to the "rates" and "amounts" set
for Federal travelers by the Administrator of GSA or the President
(designee). Specifically, DOE recommended that the cited FAR
31.205-64(a)(1) provision be deleted because the flexibility provided
contractors is in conflict with the statutory language of Section 201,
Title II, Travel Expenses of Government Contractors (Pub. L. 99-234), and
because excess payments prohibited by Pub. L. 99-234 could result under
that FAR provision., The committee members recommend, instead, that the
language incorporating the cited FTR coverage be deleted from FAR
31.205-46(a)(4). The statutory language supporting the committee's
"policy" recommendations was not identified and DOE's basic concerns were
not addressed.

It is to be noted that, in the original case on this subject, the
committee members' recommended that the FTR coverage on maximum per diem
rates not be incorporated in the FAR cost principle. That policy
recommendation was reversed by the Defense Acquisition Regulation (DAR)
Council and Civilian Agency Acquisition Council (CAAC) when the final
rule was published. The committee's recommended language was revised to
specify the FTR coverage on maximum per diem rates is incorporated (See
FAR 31.205.46(a)(4) vis-a-vis page 4, Tab A, of the Cost Principles




Committee Report on DAR Case 85-230, dated July 18, 1986). The draft

amendment now being recommended by the committee members would, in
essence, require the DAR Council and the CAAC to reverse their original
decisions to incorporate the FTR coverage on how to calculate maximum per
diem rates.

DOE believes that the existing FAR 31.205.46(a)(4) coverage complies
with the statutory requirements of Pub. L. 99-234 but that the
flexibility provided by FAR 31.205-46(a)(1) does not. The latter
provision creates the erroneous impression that contractors may choose
alternate methods for determining the amount of employee travel costs
that may claimed for reimbursement as reasonable and allowable contract
cost. That interpretation, which the committee members advocate, is not
in compliance with Pub. L. 99-234 and 5 U.S.C. 5702 which reserve such
flexibility for the Administrator of GSA or the President. Once the
method for determining maximum "rates” and "amounts" payable to Federal
travelers is set by GSA in the FTR, Pub. L. 99-234 provides that
contractor's reimbursement claims may not exceed such FTR limitations.
Accordingly, DOE still recommends deletion of the "flexibility" sentence
in FAR 31.205-46(a)(1) and retention of the existing language in FAR
31.205-46(a)(4).

Our specific concerns and detailed responses which are an integral part
of this rebuttal to the committee's draft report follow:

Section 201 of Pub. L. 99-234 provides that under any contract, the costs
for travel, inc1udin? lodging subsistence and incidental expenses shall
be reasonable and allowable only to the extent that they do not exceed
the rates and amounts set by Subchapter I of Chapter 57 of Title 5 or by
the Administrator of General Services or the President pursuant to such
subchapter. Referenced subchapter 1 provides, in part, that:

] Federal travelers are entitled to per diem, reimbursement of
actual expense or a combination thereof, as established by GSA,
or the President (5 U.S.C. 5702(a)(1)).

0 For travel consuming less than a full day, payments shall be
allocated as prescribed by GSA or the President (5 U.S.C.
5702(a)(3)).

In compliance with Title 1 of Pub. L. 99-234, the Administrator of GSA

amended the FTR to provide, effective as of 8-1-87, that the maximum
payments to Federal travelers would be limited to:

o) Actual cost of lodging (supported by a paid receipt) up to
specified maximum lodging amounts.

o Plus fixed rates for M&IE,

FAR 31.205-46(a)(4), by incorporating the FTR coverage on maximum per
diem rates, limited contractor reimbursements to the "rates" and
"amounts" established by GSA. Without this FAR 31.205-46(a)(4) coverage,
we believe the existing cost principle would not be in compliance with
Pub. L. 99-234,




I1f this FAR coverage were deleted as recommended by the committee, FAR
31.205-46 would fail to establish any criteria requiring contractor

compliance with the basic statutory limitations imposed on Federal
travelers, i.e., contractors would not be required to:

) Comply with the FTR lodging cost limitation.

0 Obtain a paid lodging receipt (to calculate actual lodging cost
and to facilitate audit of the contractor's reasonableness
representations),

0 Comply with the FTR's M&IE rates.

0 Allocate M&IE payments for partial travel days.

) Comply with standard Federal criteria.

On days of departure, days of return and on days when no lodging costs

are incurred, the differences between what a Federal employee would be
paid and what a contractor employee may be paid could be significant. An
example of the difference between the FTR maximum and the FAR cost

principle maximum, as now being proposed by the committee, for an
overnight trip to Los Angeles follows:

Maximums
Day of Departure Day of Return Total

Federal Traveler:

Lodging Amount Maximum 77*
M&IE Rate Allowance 16,50** 16.50**

FTR Maximum Rates
and Amounts 93.50 16.50 110.00

Contractor Employee:

FAR limitation is FTR
Maximum Per Diem Rate 110,00%** 110.00%** 220,00

* FTR lodging amount ceiling is $77. Assume lodging receipt is $77, if
less, maximum is the actual paid.

**x  FTR M&IE Rate is $33. Assume 1/2 day allocations.

***x  per FAR 31.205-46(a)(1), this amount is subject to "reasonableness."

Without FAR criteria, it is unclear just how the contracting officer or
the Defense Contract Audit Agency (DCAA) auditor is to determine
"reasonable" costs on days of departure and return or other days when no
lodging expenses are incurred. Even under the existing FAR coverage DCAA
Headquarters experienced problems. In a five page memorandum issued on
December 3, 1986, DCAA advised its Regional Directors that it is
unreasonable for a contractor to claim a "maximum per diem rate" where
the travel schedule requires no lodging or only one meal and that the FTR
per diem rates are the maximums considered reasonable, not the minimums.
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To facilitate uniform implementation on a Federal-wide basis, this type
of DCAA guidance should not be applied informally on a case-by-case
basis. Appropriate criteria based on FTR limitations should be
established in the FAR cost principle which in turn would be incorporated
in Federal contracts. Otherwise, the burden of resolution is placed on
the Government. That is not what Congress intended. (See statements in
applicable House Report 99-602 issued by the Committee on Government
Operations regarding the need for a uniform standard for both contractors
and Federal travelers (HR pages 7 and 8) and expected savings in auditing
and contract administration (HR page 17)).

Not addressed in the committee's draft report is one of the key issues
raised by DOE regarding the fact that Public Law 99-234 clearly specifies
that the "“rates" and "amounts" set by GSA for Federal employees shall be
the bench mark for determining the reasonableness and allowability of
contractor travel expenses. That bench mark was also clearly identified
as the standard to be applied to contractors. Congress knew that the
Administrator of GSA planned to install a system for Federal employees
that would be based on the cost of lodgings actually incurred by the
traveler plus a flat-rate for M&IE. Lodgings expenses would be validated
by receipt, but no accounting would be required for M&IE (HR Page 4). The
bill as amended (which was enacted) includes a new provision that limits
reimbursement for Government contractors that charge their employee
travel expenses as part of contract costs. That 1imit would be those
rates and amounts which are allowable as reimbursement for Federal
employees (HR page 2).

FAR 31.205-46(a)(1) inappropriately extends to contractors the
flexibility for determining reimbursement methodology (actuals, per diem
or combination) reserved by statute to the Administrator of GSA. Hence,
contractors electing not to use the FTR's lodging-plus system need not
comply with the standard criteria established for Federal travelers.
Instead, contractors can establish alternate systems and submit claims
for contractor employee travel expenses that may exceed the "rates" and
“amounts" set for Federal travelers. As illustrated above, this is
particularly true on days of departure and return because there is no
cost principle criteria requiring that contractors shall limit the amount
claimed for employees not incurring lodging costs to the Federal
employees allocable M&IE 1imits.

The providing of such flexibility appears to us as a clear violation of
the statutory language. Further, Congress did not indicate such
flexibility should be extended to contractors. On the contrary, "the
Committee believed that a single standard of reasonableness in
locally-based reimbursement ceilings should be fair both to contractor
employees and to federal employees" (HR Page 8). In addition, the
Congress believed that considerable savings in audit and contract
administration would result from the bills "clear definition" of what is
reasonable for contractor travel (HR page 17).




We believe that a complete reading of the statutory provisions and the
House Report, in their entirety, clearly reflect that Congress intended
that contractor travel expenses be limited to the "rates" and "amounts"
set for Federal travelers by the Administrator of GSA, i.e., as of
8-1-87, the FTR lodgings-plus system. Accordingly, the authorization of
any other system in the FAR, no matter how practical, is simply not in
compliance with Section 201, Title II, of Pub. L. 99-234.

Detailed comments referenced by item number to the subject draft report
follow:

Item 1, Problem

DOE's proposed revisions are intended to clarify that Federal
reimbursements for contractor travel costs are limited to the "rates" and
"amounts" set for Federal travelers in the FTR by the Administrator of
GSA as required by the Federal Civilian Employee and Contractor Travel
Expenses Act of 1985, Public Law 99-234. To achieve such compliance, DOE
also recommended that the last sentence of FAR 31.205-46(a)(1) be deleted
because the flexibility provided contractors in establishing alternate
systems was precluded by 5 U.S.C. 5702.

Item II, Recommendation

The recommended amendment would 1imit contract reimbursements for
contractor travel expenses only to the FTR maximum per diem rates
specified in the third column of FTR Appendix 1. That is not in
compliance with Pub. L. 99-224 which provides that contractor travel
costs shall be considered to be reasonable and allowable only to the
extent that they do not exceed the rates and amounts set for Federal
travelers by the Administrator of GSA; i.e., the FTR's lodging-plus
system, Without additional criteria on how to adjust downward the
"maximum per diem rates" (undefined term) the FAR cost principle criteria
would be, as previously illustrated, more 1iberal than the FTR
limitations. As such, the proposed amendment violates a basic tenent
governing regulatory implementation of Public Law, i.e., a cost principle
regulation can be more restrictive but not more liberal than a statutory
Timitation.

The basis for the committee member's persistence in recommending the

‘establishment of a more liberal cost principle continues to elude us. We

believe, FAR 31.205-46(a)(4) should be retained. Otherwise alternate
criteria must be developed for determining the reasonableness of claimed
travel costs when no lodging costs are incurred. The resulting criteria
would have to result in Contractor reimbursements that are consistent
with the FTR limitations, e.g., on partial travel days reimbursable
expenses must be limited to the allocable portion of M&IE rate set for
Federal travelers. Also, the last sentence of FAR 31.205-46(a)(1) must
be deleted.
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Item 3B, DOE Position

DOE believes that the FAR provision permitting contractors to select
alternate reimbursement methods is not in accord with the statutory

provisions. We believe the cost principle committee's "policy decision"
is not sanctioned or intended by Congress. As stated herein, the House

RepE?f, cited above, specifies that a single standard was intended for
both contractor and Federal travelers (HR page 8).

Also, the DOE position should incorporate the illustrative example re: an
overnight trip to Los Angeles.

Item II1, Paragraph C.1.

DOE likewise does not believe that Congress intended to require
contractors to revise existing corporate practices on travel. Congress'
interest was to limit the amounts that may be claimed as allowable for

reimbursement under Federal contracts. Does Part 7.1 of the FTR's
require a traveler to stay at military installations or to use Government

automobiles?

The draft report citations of selected portions of the House Report

designed to show that Congress did not intend to require contractor
compliance with the FTR are incomplete and therefore misleading.

The House Report also cites that the committee believed that the use of a
single standard of reasonableness should be fair both to contractor and

Federal employees (MR Page 8) and that "Determination of such a standard
becomes a heavy responsibility for GSA." We read the House Report to
mean that the rates and amounts set for Federal travelers by GSA should
be applied to contractors. When the House Report is read in its

entirety, we believe that the reader will generally conclude what
Congress intended for contractors to comply with the FTR rates and

amounts set for Federal Travelers.

It is not surprising that contractor's support the use of general overall

criteria rather than the establishment of explicit cost principle
criteria for determining reasonableness (See previous comparison of FTR

and FAR limits for an overnight trip to Los Angeles). This is 1like asking
the fox if he would 1ike us to lock the backdoor to the chicken house.

The FAR cost principle should reflect criteria for determining
reasonableness predicated on the statutory requirements of Pub. L. 99-234

and not the desires of contractors.

DOE does not share the cost principles committee's belief that Congress
would have imposed separate ceilings on lodging and M&IE if it desired to
1imit each element of travel costs. In our view, the latter is precisely
what Congress did. Please note that the statutory provisions in fact
cite "rates" and “"amounts" set by GSA within the limits of 5 U.S.C.

5702. The term "amounts" is related to actual costs (e.g., lodging) and




e e G R

the term “rates" relates to per diem rates (e.g., M&IE) (see paragraph 2
on page 4, paragraph 3 on page 5, and the second paragraph on page 12 of
the House Report; 5 U.S.C. 5702(a)(1)(A) and (B); and the FTR Appendix
1). To us, it appears that Congress sanctioned GSA's proposal to
establish the lodgings-plus system for Federal employees; provided GSA
with the necessary flexibility to prescribe future changes for Federal
employees within the parameters of 5 U.S.C. 5702; and clearly intended
that Government reimbursements under Federal contracts for contractor
employee travel expenses would be Timited to the "rates" and "amounts"
prescribed by GSA for Federal travelers.

Item III, Paragraph 2

The consensus is only held by the committee members.

Item III, Paragraph C2a, Costs of Administration

This paragraph infers that contractors are not now required to obtain and
maintain updated FTR's. Since FAR 31.205-46(a)(2)(i) already requires
contractors to obtain the FTR coverage on maximum per diem rates,
Appendix I, etc., via subscriptions, it is not clear to us what
additional costs are being addressed nor how a contractor is to comply
with the "rates" and "amounts" in effect at the time travel is performed.

Under the hypothetical example provided, are the cost principles
committee members recommending, (e.g., to the Defense Contract Audit
Agency) that the overall cost of the unreasonable travel arrangements in
the suburbs, as described in the draft, should be allowed as a reasonable
contract cost?

The statement that "Congress accepted our philosophy concerning the need

for flexibility that has been reflected in FAR 31.205-46 for many years"
appears to us as a direct contradiction of the House Report statements on
the need for a single standard (HR pages 7 and 8).

Item III, Paragraph 2b, Immateriality

DOE's primary question regards compliance with the lTaw. Whether
additional cost savings will be material is a secondary concern. With
regard to materiality, however, the cost principle criteria only
establishes a maximum daily limit. For full travel days there probably
would be no material difference provided the travel cost is supported by
a lodging receipt. However, on days of departure, days of return and on
days when no lodging costs are incurred, the differences between what a
Federal employee would be paid and what a contractor employee may be paid
can be very significant as shown in our illustrative example for an
overnight trip to Los Angeles,

Assuming most travel is performed within 5 days, the day of departure and
day of return would represent 40 percent of the resulting amount; i.e.,
40 percent of the maximum per diem rate amount totaled for five days.
Since such amounts would be overstated, e.g., by 50 percent, total
contractor travel costs could be overstated by 20%, or more if the trip
requires less than 5 days.




Item III, Paragraph 2c, Discounted Lodging Rate

The issue of availability of Government discount rates was clearly
addressed by Congress. The Congressional Committee was aware of
contractors' concerns and concluded that since the Government hotel
discounts are not always available to either a Government or Contractor
employee the Committee expected that an average or medium Government
discount rate would become the ceiling for both Government and Contractor
employees (HR page 9).

The draft report presents a direct contradiction of the Congressional
committees expectations; i.e., that GSA would establish lodging ceilings
that result in "adequate reimbursement to Federal and contractor ‘
employees" (HR page 9).

Item III, Paragraph 2d, Processing Costs

The committee's argument is that DOE's proposal may increase a
contractor's administrative costs., This is not the case. The House
Report, on page 17, indicates it is cheaper to process vouchers under the
lTodgings-plus system which is the system that should currently be
recognized as the standard for contractors based on our readings of the
legislative history. If contractors use a different system, they are the
ones driving up the cost of administration, Further, the Congressional
Committee believes that savings in auditing and administration will
result from the bill's clear definition of what reimbursement is
“reasonable" (HR Page 17). Also, if contractors are not required to
screen employee travel reports, how will anyone be able to determine that
reasonable travel costs are being claimed under Federal contracts for
reimbursement? The lack of contractor action will require more in-depth
auditing and contract administration costs (But see HR 17).

Item 111, Paragraph 2e, GAO Report

The GAO report is heavily qualified regarding the scope of their review.
The GAC auditor only matched average per diem costs against the FTR
maximum per diem levels. The report further qualifies the audit results
because by using averages the auditors were not able to determine the
actual unallowable costs. Hence, they were apparently unable to apply
the test of reasonableness particularly for days where no lodging costs
were incurred. We do not agree with the Committee's inference that
because GA0 found no problems we should wait and see. We recommend that
the existing ambiguities be replaced now by criteria that complies with
the statutory requirements.

Item III, Paragraph 3, Ambiguous Coverage

As indicated earlier, the DAR Council and the CAAC reversed the
comittee's recommended approach when the final rule was promulgated. It
is unfortunate, that at that time the offending sentence permitting
goQtragtors a choice regarding travel reimbursement methods was not
eleted,




Ttem 111, Paragraph 4, Editorial Correction

This proposed change, if promulgated, would essentially elevate the
particular sentence that DOE believes is in noncompliance with the cited
statutory requirements from its ambiguous state to an allowable cost
principle criteria status. For the numerous reasons cited in the
rebuttal, DOE continues to recommend that this objectionable sentence be
deleted from the cost principle. It is also completely inappropriate and
misleading for the report to label this major policy decision as an
"editorial correction.” The draft report language does not address DOE's
basic concerns.

Item III, Paragraph 5, Summary

DOE's position is that the reasonableness of contractor employee travel
expenses claimed for reimbursement under the contract are limited by Pub.
L. 99-234 to the rates and amounts that would be payable to a Federal
traveler performing official travel in similar circumstances. We do not
agree with the draft comments that the only way to assure this would be
to require compliance with the FTR. While that is what the statutory
language requires, an alternate set of criteria for determining
reasonableness, e.g., when no lodging cost are incurred, that would
result in contract reimbursements that are consistent with the FTR
lTimitations could be justified so long as it had the same result. For
example, the cost principle could require contractor compliance with the
first two columns of FTR Appendix I.

To take the position that only the FTR specified maximum per diem rates
apply but that the accompanying FTR criteria do not apply, in our view,
results in an unworkable cost principle. As a minimum, alternate FAR
criteria in-lieu of the FTR criteria must be established.

In conclusion, to revert back to a position that was originally proposed
and rejected is not a solution to the issues raised by DOE. The FAR cost
principle must be further clarified for consistency with the Pub., L.
99-234 and the intent of Congress concerning potential savings in
contract administration and audit.
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COST PRINCIPLES COMMITTEE
DAR Case Report Due Dates
as of 1 February 1988

DAR Case Subiject Re
~ 85-192 Severance Pay 15
—85-257 Value Engineering Cost Principle 29
Travel Costs - , 29
.~ 86-027 Litigation Costs A ‘ 31
—86-029 | Leasing : 15

*New report date, based on present status and priorities.

Da

Feb
Feb
Feb
Mar

Apr

88
88*
88x*
BQ*v'
88*.



COST PRINCIPLES COMMITTEE
DAR Case Report Due Dates
as of 21 December 1987

DAR Subject R Da
87-310 Aerospace Exports 06 Jan 88
84-18 Accounting for Mergers and Business 13 Jan 88%*

Combinations--cmts
87-301 = Golden Parachute Payments, Unallowable 13 Jan 88%*
87-303 Technical Data (Section 808, 1988 DoD 15 Jan 88
Authorization Act)
86-027 Litigation Costs 31 Jan 88%
85-257 Value Engineering Cost Principle 15 Feb 88%*

(:%EE§§E£;7 Travel Costs 15 Feb 88%*

86;029 Leasing 29 Feb 88%*

*New report date, based on present status and priorities.
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ARTMENT OF THE NAVY
"OFFICE OF THE ASSISTANT SECRETARY
(SHIPBUILDING AND LOGISTICS)
WASHINGTON,. DC 20360-5000

DAR Staff
Case 87-118 16 November 1987

MEMORANDUM FOR MR. JAMES W. ERMERINS, CHAIRMAN, COMMERCIAL COST
PRINCIPLES COMMITTEE

Subj: DAR Case 87-118, "Travel Costs"

Encl: (1) CAAC letter dated 7 October 1987 forwarding Depart-
ment of Energy letter dated 17 September 1987

Enclosure (1) recommends that the FAR be amended to
implement all of the requirements of P.L. 99-234. Therefore, the
DAR Council has decided to refer enclosure (1) to your Committee
for review and recommendation.

A report due date of 30 December 1987 has been established.
If I can be of any assistance, please let me know. Also, please
advise me if there are any problems in meeting the report date.

LINDA E. GRéiNE

Navy Policy Representative
Defense Acquisition Regulatory
Council

Copy to:
CCP Committee Members
DAR Council Members, w/o encl
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®

The Department of Energy (DOE) strongly disagrees with the Cost
Principles Committees' resolution of the substantive legal issues raised
by DOE regarding the statutory interpretation of Pub. L. 99-234 and the
FAR's implementation thereof. It is DOE's belief that the committee in
its interpretation of public law has failed to provide proper resolution
of the subject case. As DOE's views regarding Pub.L. 99-234 are
supported by DOE Headquarters' procurement counsel and regulatory counsel
as well as by the legal staffs of our major operating components, we
maintain that to properly resolve the issues raised by DOE requires a
detailed written 1egal opinion as to whether the intent of Congress, in
passing Pub. L. 99-234, is better effectuated by the course suggested by
DOE or by that recommended by the committee. Therefore, we recommend
that this matter be referred to the DAR Council and the CAAC so that the
legal advisors thereto may adjudicate this divergence of opinion
regarding implementation of Pub. L. 99-234. Our detailed comments on the
committee resolution of this case are attached and should be considered a
part of this comment.




®

Attachments to DOE Comments

P.L. 99-234
5 U.S.C. 5702, etc.
H.R. 99-602
FTR's
July 15, 1987  Fed. Reg.
May 30, 1987 Fed. Reg.
DCAA
3 Dec 86 HQs DCAA memo
24 Sep 86 Phil Region memo

DOD IG
June 16, 1986 Comment on Proposed Rule
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PUBLIC LAW 99-234—JAN. 2, 1986

Public Law 99-234

99th Congress An Act

amend title 5, United States Code, to revige the authority relating to the payment
Tod ms'md travel allowances to Government employees for official travel; to
mmmmuwmydunwudnmmmnla
mmmlundnmtm.ndfwodnrww

Beilemudbythc&muandﬂouxofmntaﬁwofthe
; America i -
e o+ Thia Act may be.cited as the “Federal Civilian En-
ployoonndContrachrTnvelExpemuActoflm .

TITLE 1-TRAVEL EXPENSES OF FEDERAL CIVILIAN
1-TRA EMPLOYEES

Ssc. 101. Section 5701(4) of title 5, United States Code, is amended

{0 read as follows: .
“(4) ‘per diem allowance’ means s daily payment instead of
actualg:nenu for subsistence and fees or tips to porters and

Sec. 102 (a) Section 5702 of title 5, United States Code, is amended
m‘nﬁking out subsections (a), (), (c), and (d) and inserting in lieu

reof the following: .
*“(aX1) Unde lations pursuant to section 5707 of
tln:‘:t}e. an :mp oyee, whenm on official business away

the employee’s designated of duty, or away from the
:«T‘m ’lh&morncu'l‘arn.plmpo?bminqn(lltlwemployeeu
du';nl?minncﬁon 5703 of this title), is entitled to any one of the
folk “(A) a per diem allowance at a rate not to exceed that
established by the Administrator of General Services for travel
within the continental United States, and by the President or
his designee for travel outside the continental United States;
“(B) reimbursement for the actual and necessary expenses of
official travel not to exceed an amount esubhsh«i. the
Administrator for travel within the eqnunentnl.Umu:d tes
oranamountestablhhedbyﬂnq?mndentorhuduwfor
travel outside the continental United States; or
A‘).(S)\d .(Bﬂbtil:'i:m of p;'{monh described in
“(é)An diemuglmormuimugn amount of reimburse-
ment -h-ﬂ established, to the extent feasible, by locality.
“3) For travel consuming less than a full day, the payment
prescribed by regulation s the

ha be allocated in such manner as
Administrator may prescri .
“(bl)l(‘l) Under x lations prescribed pursuant to section 5707 of
thintitle.anem'm who is described in subsection (a) of this
nction.nndwlw‘mdomthetnvelmgnmtmwm
* ;sc-modanina tating illnees or injury which is not
mfﬁ the employee’s owpl:.;inueonduct is entitled to reimburse-
mantl’orexpmoftnmpomtwntotheemployeudw

PUBLIC LAW 99-234—JAN. 2, 1986

ignated post of duty, or home or regular place of business, as the
memam,and to payments pursuant to subsection (a) of this
section until that location is reached; or

“(B) because of a personal emergency situation (such as seri-
ous illness, injury, or death of a member of the employee’s
family, or an emergency situation such as fire, flood, or act of
God), may be allowed, with the a al of an appropriate
official of the agency concerned, reimbursement for expenses of
transportation to the employee’'s designated post of duty, or
home or regular place of business, as the case may be, and
mmenu pursuant to subsection (a) of this section until that

tion is reached.

‘“2XA) Under ranIaﬁonl prescribed pursuant to section 5707 of
this title, an employee who is described in subsection (a) of this
section and who, with the approval of an appropriate official of the
agency concerned, interrupts the travel assignment prior to its
completion for a reason specified in mbparagmfh (A) or (B) of

ragraph (1) of this subsection, m&y be all (subject to the
imitation provided in subparagraph (B) of this paragraph)—

“(i) reimbursement for expenses of transportation to the loca-
tion where necessary medical services are provided or the emer-
gency situation exists, :

“(it) payments pursuant to subsection (a) of this section until
that location is reached,

*(iii) such reimbursement and psyments for return to such
assignment.

“B) reimbursement which an employee mgebe allowed pur-

suant to subparagraph (A) of this paragraph shall be the employee’s
actual costs of transportation to the tion where necessary
services are provided or the exists, and return to

assignment from such location, less the costs of transportation
which the employee would have incurred had such travel begun and
ended at the employee’s designated post of duty, or home or lar
place of business, as the case may be. The payments which an
employee may be allowed pursuant to subparagraph (A) of this
paragrr:J)h shall be based on the additional (if any) which was
required for the employee’s transportation as a consequence of the
transportation’s having begun and ended at a location on the travel
assignment (rather than at the employee’s designated post of duty,
or home or regular place of business, as the case may be).

*(3) Subject to the limitations contained in regulations prescribed
!mnunnupaectxon 5707 of this title, an employee who is described
meignment prion £ its completion because. of an ncapacitating
assignment prior its completi use of an-inca ting
iliness or injury which is not Sue to the employee’s own misconduct
is entitled to payments pursuant to subsection (a) of this section at
) Saction G105 of stch 1k o Favehor awaded by redesignati

on of suc is fu r ng
subsection (e) as subsection (c).

Sec. 103. (a) Subchapter 1 of chapter 57 of title 5, United States

Code, is amended by inserting after section 5706 the following new

“§5706a. Subsistence and travel expenses for threatened law
enforcement personnel
‘() Under tions prescribed

rsuant to section 5707 of this
title, when the life of an employee w

serves in a law enforcement,

99 STAT. 1757

Regulationa.

6 USC 56707.

& 0% o107,

Ante, p. 1168.

§ USC 5708e.

lations.
6 USC 57017.
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investigative, or similar capacity, or members of such em 's
immediate family, is threa 88 a result of the employee’s ao-
signed duties, the head of the agency concerned

-

modations at or away from designa
*(b) When a situation described in subsection (a) of this section
uires the em or members of the employee’s family (or both)
to be temporanly relocated away from the employee’'s designated

post of duty, the head of the may approve
tnn-mation expenses to and from alternate loeatioyn.".

® analysis for chapter 57 of title 5, United States Code, is
amended by inserting after the item pertaining to section 5706 the
following new item:

Sac. 104. Section 5707 of title 5, United States Code, is
(1) by ineerting "(1)" immediately After i - oo
(2) by inserting the i

PUBLIC LAW 99-234—JAN. 2, 1986

ferred under section 1008 of title 39, United States Code, from the
Postal Service to an (as defined in section 5721 of this title
for permanent duty may be authorized travel, transportation,
relocation expenses and allowances under the same conditions and
to the same extent authorized by this subchapter for other trans-
ferred employees within the ing of this chapter.”.

(b) The analysis for chapter 67 of title 5, United States Code, is
amended by inserting after the item relating to section 5733 the
following new item: .

#5734, Travel, transportation, and relocation expsnses of employses tramsferved
from the Postal Service.”.

Szc. 107. (s) Section 7(e) of the Technology Assessment Act of 1972
(2 US.C. 476(e)) is amended by striking out “‘a per diem in lieu of
subsistence at not to exceed the rate prescribed in sections 6702
and” and inserting in lieu thereof “payments when traveling on
official business at not to exceed the payment prescribed in regula-
tions implementing section 5702 and in".

US(C 2590 n somonded by siriking out ~OTBCY" s inserting 12
.C. is out “ c ing in
lieu thereof “5702",

(¢) Section 4941(dX2XC)Xvii) of the Internal Revenue Code of 1954
(26 U.S.C. 4941(dX2XGXvii)) is amended by striking out “5702(a)” and
inserting in lieu thereof “5702".

(d) Section 456(a) of title 28, United States Code, is amended by
striking out ‘‘a per diem allowance for travel at the rate which the
Director establishes not to exceed the maximum per diem allowance
fixed by section 5702(a) of title 5, or in accordance with tions
which the Director shall ibe with the approval of the Judicial
Conference of the United States, reimbursement for his actual and
necessary expenses of subsistence not in excess of the maximum
amount fixed b¥ section 5702 of title 5” and inserting in lieu thereof
the following: “‘payments for subsistence expenses at rates or in
amounts which the Director establishes, in accordance with Tll‘
tions which the Director shall prescribe with the approval of the
Judicial Conference of the United States and after considering the
rates or amounts set by the Administrator of General Services and
the President pursuant to section 5702 of title §”.

(e) Section ) of title 31, United States Code, is amended by
otnkma ,out “rates” and ineerting in lieu thereof “rates and
amounts”.

() Section 6 of Public Law 90-67 (42 US.C. 2477) is amended by
ltnlung' ,out “rates” and inserting in lieu thereof “rates and
amounts”.

TITLE NI-TRAVEL EXPENSES OF GOVERNMENT
CONTRACTORS

Szc. 201. The Office of Federal Procurement Policy Act (41 USC.
&etnqq.)inamendedbyuddiuatﬁnmdd:emfﬂnfoﬂowin‘

‘TRAVEL EXPENSES OF GOVERNMENT CONTRACTORS

“Suc. 24. Under any contract 'with any executive agency, costs
by contractor personnel for travel, mcludmf costs of lodg-
incidental considered

other subsistence, and shall be
lt:'ﬁomhleand Mmll'm:muunt't?’-tﬂnydomnﬁ

| N 'y \ W 'y

exceed the rates and ammunts st

99 STAT. 1759 ,[

B

'
.
'

41 USC 420.
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» USC 6701
¢ oug.

[ 1

Stat. 1196.
USC «08.
itudy.

i

» USC 5701 note.

title 5, United States Code, or by the Administrator of General
Services or the President (or his designee) pursuant to any provision
of such subchapter. This section shall be implemented in regulations
prescribed as a of the single system of Government-wide
procurement tions as defined in section 4 of this Act.”.

Spc. 202. The Administrator for Federal Procurement Policy, in
consultation with the Secretary of Defense and the Administrator of
General Services, shall undertake a study to determine whether
limitations should be placed on payments by executive agencies to
Government contractors for costs incurred by contractor employees
for transportation and relocation. The Administrator for Federal
Procurement Policy shall submit within 180 days after the enact-
ment of this Act a report thereon to the appropriate committees of

the .
TITLE II—-EFFECTIVE DATE

Sxc. 301. (a) The Administrator of General Services shall promul-
gate regulations implementing the amendments made by sections
101, 102, 103, 104, and 108 of this Act not Jater than 150 days after

the date of enactment of this Act. The amendments made by title ]l
of this Act shall take effect on the effective date of such regulations,

g&wmmrwohhdwmtdmhmmrmn
(b) The amendments made by section 201 of this Act shall take

mwdnnmmeﬁwﬁndawdthonmdmhmw
Approved January 2, 1986.

LEGISLATIVE HISTORY—8. 1840:

RESSIONAL RECORD, Vol. 131 (1985)
Dec. 18, considered and passed Senate and Houss.




THE CODE OF THE LAWS

OF THE

UNITED STATES OF AMERICA

TITLE 5 — GOVERNMENT ORGANIZATION AND
EMPLOYEES

[This title was emcted into law by Act Sept. 6, 1966, P. L. 89-554, § 1, 80

Stat. 378.]

CHAPTER 57. TRAVEL, TRANSPORTATION, AND
SUBSISTENCE

SUBCHAPTER I. TRAVEL AND SUBSISTENCE EXPENSES;
MILEAGE ALLOWANCES

Section

5701. Definitions

5702. Per diem; employees [employee] traveling on official business

5703. Per diem, travel, and transportation expenses; experts and consul-
tants; individuals serving without pay

5704. Mileage and related allowances

5705. Advancements and deductions

5706. Allowable travel expenses

5706a. Subsistence and travel expenses for threatened law enforcement
personnel

5707. Regulations and reports

5708. Effect on other statutes

5§709. Air evacuation patients: furnished subsistence

SUBCHAPTER II. TRAVEL AND TRANSPORTATION EXPENSES;
NEW APPOINTEES, STUDENT TRAINEES, AND TRANSFERRED
EMPLOYEES

5721. Definitions

5722. Travel and transportation expenses of new appomteee, posts of duty
outside the continental United States

5723. Travel and transportation expenses of new appointees and student
trainees; manpower shortage positions

1
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EMPLOYEES TRAVEL AN

5724. Travel and transportation expenses of employees transferred; ad- (le,:ﬂ‘s:cucé
vancement of funds; reimbursement on commuted basis > h Ac

5724a. Relocation expenses of employees transferred or reemployed ’ suc‘:! 572 4

5724b. Taxes on reimbursements for travel, transportation, and relocation an
expenses of employees transferred 1986, Ac

$724c. Relocation services

2

1758, 17.
5725. Transportation expenses; employees assigned to danger areas Oth
5726. Storage expenses; household goods and personal effects er pr
5727. Transportation of motor vehicles Promulg:
5728. Travel and transportation expenses; vacation leave Act Jan.
5729. Transportation expenses; prior return of family and for t
5730. Funds available Act Jan.
5731. [Expenses limited to lowest first-class rate . appears a
5732. General average contribution; payment or reimbursement
5733. Expeditious travel _—-_VERAL——E
5734. Travel, transportation, and relocation expenses of employees trans- " 1
ferred from the Postal Service Vo A |
SUBCHAPTER IIl. TRANSPORTATION OF REMAINS, form, E
, DEPENDENTS, AND EFFECTS L enes -
5741. General prohibition
5742. Transportation of remains, dependents, and effects; death occurring
away from official station or abroad
SUBCHAPTER IV. MISCELLANEOUS PROVISIONS This chapter
5751. Travel expenses of witnesses . §3168,22U
5752. Travel expenses of Senior Executive Service candidates
HISTORY; ANCILLARY LAWS AND DIRECTIVES SUBCHAI
Explanatory notes: ‘
The word “employee” appears in brackets in item 5702 to indicate the
probable intent of Congress to conform such item to the amendment This subchap
made by Act May 19, 1975, P. L. 94-22, §3, 89 Stat. 84 to the 5.,51_“2' US(g
catchline of S USCS § 5702. Uscs §§91¢
Amendments: §§ 1754, 202
1967. Act Sept. 11, 1967, P. L. 90-83, § 1(37XE), 81 Stat. 205, USCS § 420,
amended the analysis of this chapter by adding item 5724a. §1717; 48 US
Act Dec. 16, 1967, P. L. 90-206, Title II, §222(c)(2), 81 Stat. 641,
amended the analysis of this chapter by adding item 5733. §5701. Defi
1970. Act Oct. 21, 1970, P. L. 91481, § 1(2), 84 Stat. 1081, amended
the analysis of this chapter by adding item 5709. For th: purpos
Act Dec. 19, 1970, P. L. 91-563, § 4(b), 84 Stat. 1477, amended the (1) “agency
analysis of this chapter by adding the Subchapter IV heading and item (A) an Ex
5751. (B) a milit
1975. Act May 19, 1975, P. L. 94-22, § 7, 89 Stat. 86, amended the (C) an offic
analysis of this chapter in item 5707, by adding “and reports”. (D) an oft
1978. Act Oct. 13, 1978, P. L. 95-454, Title IV, § 409(c), 92 Stat. 1173 and
(eflective 9 months after 10/13/78, as provided by § 415(a)(1) of such (E) the go
Act), amended the analysis of this section by adding item 5752.
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TRAVEL AND SUBSISTENCE

§ USCS § 5701

1983, Act Nov. 14, 1983, P. L. 98-151, § 118(a)}(7XAXii), 97 Stat. 979
(effective upon enactment on 11/14/83, as provided by § 118(c)X1) of
such Act, which appears as 5 USCS § 5724 note), added items 5724b
and 5724c.

1986. Act Jan. 2, 1986, P. L. 99-234, Title I, §§ 103(b), 106(b), 99 Stat.
1758, 1759, added items 5706a and S734.

Other provisions:

Promulgation of regulations and effective date of amendments made by
Act Jan, 2, 1986, For provisions relating to promuligation of regulations
and for the effective date of the amendments made to this chapter see
Act Jan. 2, 1986, P. L. 99-334, Title III, § 301, 99 Stat. 1760, which
appears as 5 USCS § 5701 note.

VERALEX™: Cases and annotations referred to herein can be further
researched through the VERALEX electronic retrieval system’s two ser-
vices, Auto-Cite® and SHOWME™, Use Auto-Cite to check citations for
form, lel references, prior and later history, and annotation refer-
ences. Use SHOWME to display the full text of cases and annotations.

CROSS REFERENCES:

This chapter is referred to in 5 USCS § 3396, 14 USCS § 193; 18 USCS
§ 3168; 22 USCS § 3671; 26 USCS § 7471; 42 USCS § 5816.

SUBCHAPTER 1. TRAVEL AND SUBSISTENCE EXPENSES;
MILEAGE ALLOWANCES

CROSS REFERENCES:

This subchapter is referred to in 5 USCS §§ 3375, 3381, 4109, 5354, 5723,
5751; 2 USCS §476; 7 USCS § 2229; 10 USCS §9441; 15 USCS § 634; 16
USCS §§916, 961, 1032; 19 USCS §2171; 21 USCS §874; 22 USCS
§5 1754, 2024, 2511, 2672; 26 USCS §§ 7456, 7471, 28 USCS § 792; 41
USCS § 420, 42 USCS §§ 275, 1975b, 2477, 4276, 4277, 46 USCS Appx
§ 1717; 48 USCS ‘§ 1407h; 50 USCS Appx § 2281.

§ 5701. . Definitions
For the purpose of this subchapter [5 USCS §§ 5701 et seq.}—

(1) “agency” means—
(A) an Executive agency;
(B) a military department;
(O) an office, agency, or other establishment in the legislative branch;
(D& an office, agency, or other establishment in the judicial branch;
an
(E) the government of the District of Columbia;

3




§ USCS § 5701 EMPLOYEES

but does not include—

(i) a Government controlled corporation;

(ii) a Member of Congress; or

(iii) an office or committee of either House of Congress or of the

two Houses;
(2) “employee” means an individual employed in or under an agency
mcludmg an individual employed intermittently in the Government
service as an expert or consultant and paid on 8 daily when-actually-
employed basis and an individual serving without pay or at $1 a year:
(3) “subsistence” means Jodging, meals, and other necessary expenses for
the personal sustenance and comfort of the traveler;
(4) “per diem allowance” means a daily payment instead of actual
expenses for subsistence and fees or tips to porters and stewards;
(5) “Government” means the Government of the United States and the
government of the District of Columbia; and
(6) “continental United States” means the several States and the District
of Columbia, but does not include Alaska or Hawaii.

A Y

(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 498; May 19, 1975, P. L. 94-22,

§ 2(a), 89 Stat. 84; Jan. 2, 1986, P. L. 99-234, Title I, § 101, 99 Stat. 1756.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision:

Revised Statutes and

Derivation U.S. Code Statutes at Large
1457 ¢ T 5 US.C. 835. June 9, 1949, ch. 185, §2,
63 Stat. -166.
() I [Uncodified]. Aug. 14, 1961, Pub. L.

87-139, § 8(c), 75 Stat.
340.

In paragraph (1), the word “agency” is substituted for “departments
and establishments”. The terms “Executive agency” and “military
department” are substituted for “any executive department, indepen-
dent commission, board, bureau, office, agency, or other establishment
in the executive branch of the Government, including wholly owned
Government corporations™ in view of the definitions in sections 105
and 102. The exception of “a Government controlled corporation” is
added in subparagraph (i) to preserve the application of this subchapter
to “wholly owned Government corporations”.

Paragraph (2) is added for convenience and to eliminate the necessity
of referring to “civilian officers and employees of the agencies” else-
where in the text of the subchapter.

In paragraph (4), the words “for subsistence and fees or tips to porters
and stewards” are added on authority of the words “in lieu of their
actual expenses of subsistence and all fees or tips to porters and
stewards” and “in lieu of subsistence” in former sections 836 and 73b-
2, which are carried into sections 5702 and 5703, respectively.

4

This section
3335, 4108,
USCS Appx ¢
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Paragraph (5) is added for convenience and is based in part on former
section 835(1)A) and, insofar as concerns section 5703, on section 18
of the Act of Aug. 2, 1946, ch. 744, 60 Stat. 811.

Paragraph (6), insofar as concerns section 5703, is based in part on
section 18 of the Act of Aug. 2, 1946, ch. 744, 60 Stat. 811.

The definition of “Member of Congress” in former section 835(4) is
omitted as unnecessary in view of the definition of “Member of
Congress” in section 2106.

Standard changes are made to conform with the definitions applicable
and the style of this title as outlined in the preface to the report.

Amendments:

1975. Act May 19, 1975, in para. (2), inserted “including an individual
employed intermittently in the Government service as an expert or
consultant and paid on a daily when-actually-employed basis and an
individual serving without pay or at $1 a year;”.

1986. ‘Act Jan. 2, 1986 substituted para. (4) for one which read: * ‘per
diem allowance’ means a daily flat rate payment instead of actual
expenses for subsistence and fees or tips to porters and stewards;"”.

Short titles:

Act May 19, 1975, P. L. 94-22, § 1, 89 Stat. 84, provided: “This Act [5
USCS §y§ 5701 et seq., generally; for full classification of such Act,
consult USCS Tables volumes] may be cited as the ‘Travel Expense
Amendments Act of 1975".”.

Act Jan. 2, 1986, P. L. 99-234, § 1, 99 Stat. 1756, provided: “This Act
may be cited as the ‘Federal Civilian Employee and Contractor Travel
Expenses Act of 1985".". For full classification of such Act, consult
USCS Tables volumes. .

Other provisions:

Promulgation of regulations and effective date of amendments made by
Act Jan. 2, 1986. Act Jan. 2, 1986, P. L. 99-234, Title III, § 301, 99
Stat. 1760, provided:

“(a) The Administrator of General Services shall promulgate regula-
tions implementing the amendments made by sections 101, 102, 103,
104, and 106 of this Act [amending this section among other things; for
full classification consult USCS tables volumes] not later than 150 days
after the date of enactment of this Act {enacted Jan. 2, 1986]). The
amendments made by title I of this Act [amending this section among
other things; for full classification consult USCS tables volumes] shall
take effect on the effective date of such regulations, or 180 days after
the date of enactment of this Act [enacted Jan 2, 1986], whichever
occurs first.

“(b) The amendments made by section 201 of this Act [addi:‘; 41
USCS § 420] shall take effect 30 days after the effective date of the
amendments made by title I [amending this section among other
things; for full classification consult USCS tables volumes].”.

CROSS REFERENCES:

This section is referred to in 2 USCS § 68b; 7 USCS §§ 3128, 3194, 3323,
3335, 4108, S00S; 16 USCS 971h, 2443, 3608, 3641; 22 USCS § 1474; 46
USCS Appx § 1717. :
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EMPLOYEES

5 USCS § 5701°
CODE OF FEDERAL REGULATIONS

Vocational rehabilitation and education, 38 CFR Part 21.
Federal travel regulations, 41 CFR Part 101.-7.

RESEARCH GUIDE

Federal Procedure L Ed:
Courts and Judicial System, Fed Proc, L Ed, § 20:26.

Am Jur:

15A Am Jur 2d, Civil Service § 48.

32B Am Jur 2d, Federal Practice and Procedure § 28.

Law Review Articles:

The Scope of Bribery Under the Travel Act. 70 The Journal of
Criminsl Law & Criminology 337, Fall, 1979.

§ 5702. Per diem; employee traveling on official business
(a)(1) Under regulations prescribed pursuant to section 5707 of this title [5
USCS §5707], an employee, when traveling on official business away
from the employee’s designated post of duty, or away from the employ-
ec’s home or place of business (if the employee is described in
section 5703 of this title [5 USCS § 5703)), is entitled to any one of the
following:
(A) a per diem allowance at a rate not to exceed that established by
the Administrator of General Services for travel within the continen-
tal United States, and by the President or his designee for travel
outside the continental United States;
(B) reimbursement for the actual and necessary expenses of official
travel not 10 exceed an amount established by the Administrator for
travel within the continental United States or an amount established
by the President or his designee for travel outside the continental

United States; or
(C) a combination of payments described in subparagraphs (A) and

(B) of this paragraph.
(2) Any per diem allowance or maximum amount of reimbursement
shall be established, to the extent feasible, by locality.
(3) For travel consuming less than a full day, the payment prescribed by
regulation shall be allocated in such manner as the Administrator may

prescribe.

(b)(1) Under regulations prescribed pursuant to section 5707 of this title {5
USCS § 5707], an employee who is described in subsection (a) of this
section and who abandons the travel assignment prior to its comple-
tion——

(A) because of an incapacitating illness or injury which is not due to

the employee’'s own misconduct is entitled to reimbursement for

expenses of transportation to the employee’s designated post of duty,

6
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or home or regular place of business, as the case may be, and to
payments pursuant to subsection (a) of this section until that location
is reached; or

(B) because of a personal emergency situation (such as serious illness,
injury, or death of a member of the employee’s family, or an
emergency situation such as fire, flood, or act of God), may be
allowed, with the approval of an appropriate official of the agency
concerned, reimbursement for expenses of transportation to the em-
ployee’s designated post of duty, or home or regular place of business,
as the case may be, and payments pursuant to subsection (a) of this
section until that location is reached.

(2)(A) Under regulations prescribed pursuant to section 5707 of this title
[5 USCS § 5707], an employee who is described in subsection (a) of
this section and who, with the approval of an appropriate official of
the agency concerned, interrupts the travel assignment prior to its
completion for a reason specified in subparagraph (A) or (B) of
paragraph (1) of this subsection, may be allowed (subject to the
limitation provided in subparagraph (B) of this-paragraph)—

(i) rcimbursement for expenses of transportation to the location

where necessary medical services are provided or the emergency

situation exists,

(ii) payments pursuant to subsection (a) of this section until that

location is reached, and

(iii) such reimbursement and payments for return to such assign-

ment.
(B) The reimbursement which an employee may be allowed pursuant
to subparagraph (A) of this paragraph shall be the employee’s actual
costs of transportation to the location where necessary medical
services are provided or the emergency exists, and return to assign-
ment from such location, less the costs of transportation which the
employee would have incurred had such travel begun and ended at
the employee’s designated post of duty, or home or regular place of
business, as the case may be. The payments which an employee may
be allowed pursuant to subparagraph (A) of this paragraph shall be
based on the additional time (if any) which was required for the
employee’s transportation as a consequence of the transportation’s
having begun and ended at a location on the travel assignment (rather
than at the employee’s designated post of duty, or home or regular
place of business, as the case may be).

(3) Subject to the limitations contained in regulations prescribed pursu-
ant to section 5707 of this title [5 USCS § 5707], an employee who is
described in subsection (a) of this section and who interrupts the travel
assignment prior to its completion because of an incapacitating illness or
injury which is not due to the employee’s own misconduct is entitled to
payments pursuant to subsection (&) of this section at the location where
the interruption occurred.

7




5 USCSs § 5702 EMPLOYEES TRAVEL AND
(c) This section does not apply to a justice or judge, except to the extent who may
provided by section 456 of title 28 [28 USCS § 456]. . officer of ¢
(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 498; Nov. 10, 1969, P. L. 91-114, the travel i
§ 1, 83 Stat. 190; May 19, 1975, P. L. 94-22, § 3, 89 Stat. 84 Aug. 14, “(b) Unde
1979, P. L. 96-54, § 2(a)(36), 93 Stat. 383; Sept. 10, 1980, P.L. 96-346, § 1, employee
94 Stat. 1148; Jan. 2, 1986, P. L. 99-234, Title I, § 102, 99 Stat. 1756.) :ﬁ:‘x::h‘eg
HISTORY; ANCILLARY LAWS AND DIRECTIVES mgm'
Prior law and revision: bg:l o? ?ﬁ:
Revised Statutes and employee 1
Derivation U.S. Code Statutes at Large w:;’g;c”
................... S US.C. 836. June 9, 1949, ch. 185, § 3, expenses ¢
_ 63 Stat. 166. The amous
Apr. 26, 1950, ch. 108, 64 “(1
Stat, 89. (1) $4(
July 28, 1955, ch. 424, § 1, States; ¢
69 Stat. 393. *(2) the
Aug. 14, 1961, Pub. L. travel st
87-139, §§ 1, 8(a), 75 Stat. *(d) This
339, 340. extent proy
In subsection (a), the term “employee” is substituted for “civilian 1979, Act
. officers and employees of the ts and establishments” in view such Act),
of the definition of “employee” in sections 5701 and 2105. The words (B)", resp
“in licu of their actual expenses for subsistence and all fees or tips to 1980. Act
porters and stewards” are omitted as unnecessary in view of the subsec. (¢)
definition of “per diem allowance” in section 5701(4). *$33" for '
In subsection (b), the words “Under ions prescribed under 1986, Ac
saction 5707 of this title™ are substituied for “in accordance with read
ml_fnons promulgated approved under sections -842 o “(a) Unde
In subsection (c), the words “Under tions prescribed under employee 1
section 5707 o utllns w:iit{:" s l_ubctimB for “}nmacgour:nnoe with g%’s‘:;_‘::
regulations promulga: e Director, Bureau of the et, pursu-
ant to sectio]; 840 of this nytle." get P (1) a perd
Standard changes are made to conform with the definitions applicable Al a rate 1
and the style of this title as outlined in the preface to the report. outside th
) established
Amendments: ] ) travel is &
1969. Act Nov. 10, 1969, in subsec. (a), substituted “$25" for “$16"; such rate o
and in subsec. (c), substituted “$40" for “$30” and substituted “$18” “(b) Unde:
for “$10”. employee
1975, Act May 19, 1975 substituted this catchline and section for ones designated
which read: section 57
“§ §702. Per diem; employees traveling on official business becomes in
*“(a) An employee, while traveling on official business away from his duct, is ent
designated post of duty, is entitled to a per diem allowance prescribed tion expens
by the agency concerned. For travel inside the continental United of business,
States, the per diem allowance may not exceed the rate of $25. For Such Act
travel outside the continental United States, the per diem allowance *(c) Under
msay not exceed the rate established by the Prosident or his designee, Administra
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who may be the Director of the Bureau of the Budget or another
officer of the Government of the United States, for the locality where
the trave] is performed. )
“(b) Under regulations prescribed under section 5707 of this title, an
employee who, while traveling on official business away from his
designated post of duty, becomes incapacitated by illness or injury not
due to his own misconduct is entitled to the per diem allowances, and
tion expenses to his designated post of duty.
*“(c) Under regulations prescribed under section 5707 of this title, the
head of the agency concerned may prescribe conditions under which an
employee may be reimbursed for the actual and necessary expenses of
the trip, not to exceed an amount named in the travel authorization,
when the maximum per diem allowance would be much less than these
expenses due to the unusual circumstances of the travel assignment.
The amount named in the travel authorization may not exceed—
*(1) $40 for each day in a travel statu; inside the continental United
States; or
*“(2) the maximum per diem allowance plus $18 for each day in a
travel status outside the contintental United States. .
*“(d) This section does not apply to a justice or judge except to the
extent provided by section 456 of title 28.”.
1979. Act Aug. 14, 1979 (effective 7/12/79, as provided by § 2(b) of
such Act), in subsec. (c), substituted “(1)” and *“(2)” for “(A)” and
“(B)"”, respectively.
1980, Act Sept. 10, 1980, in subsec. (2) substituted “$50" for “$35"; in
subsec. (c) substituted “$75" for “$50”; and in subsec. (d) substituted
“$33” for “s21™.
1986. Act Jan. 2, 1986 substituted subsecs. (a) and (b) for ones which
read:
“(a) Under regulations prescribed under section §707 of this title, an
employee while traveling on official business away from his designated
post of duty, or in the case of an individual described under section
5703 of this title, his home or regular place of business, is entitled to
(1) a per diem allowance for travel inside the continental United States
at a rate not to exceed $50, and (2) a per diem allowance for travel
outside the continental United States, that may not exceed the rate
established by the President, or his designee, for each locality where

‘travel is to be performed. For travel consuming less than a full day,

such rate may be allocated proportionately.

“(b) Under regulations prescribed under section 5707 of this title, an
employee who, while traveling on official business away from his
designated post of duty or, in the case of an individual described under
section 5703 of this title, his home or regular place of business,
becomes incapacitated by illness or injury not due to his own miscon-
duct, is entitled to the per diem allowance and appropriate transporta-
tion expenses to his designated post of duty, or home or regular place
of business, as the case may be.”.

Such Act further deleted subsecs. (c) and (d) which read:

“(¢) Under regulations prescribed under section 5707 of this title, the
Administrator of General Services, or his designee, may prescribe
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5 USCS § 5702 EMPLOYEES
19§
conditions under which an employee may be reimbursed for the actual by
and necessary expenses of official travel when the maximum per diem ° “Q2
nllowancewouldhelenthmthesemrma,exceptthatmhrgm ; re
bursement shall not exceed $75 for day in a travel status within T su%
the continental United States when the per diem otherwise allowable is ‘ cor
determined to be inadequate (1) due to the unusual circumstances of ‘ inf
the travel assignment, or (2) for travel to high rate geographical areas . ¢
dend gnated as such in regulations prescribed under section 5707 of this Prom:
title. . Act Ji
“(d) Under regulations prescribed under section 5707 of this title, for and fc
travel outside the continental United States, the Administrator of ‘ Act Ji
General Services or his designee, may prescribe conditions under which appea
an employee may be reimbursed for the actual and necessary expenses Deleg
of official travel when the per diem allowance would be less than these : 'l"
expenses, except that such reimbursement shall not exceed $33 for each :.9?60
day in s travel status outside the continental United States plus the Presid
locality per diem rate prescribed for such travel.”. o TESie
Such Act further, redesignated subsec. (¢) as subsec. (c). g.n ;
- Other provisions: Act™)
Delegation of functions. Ex. Or. No. 11609 of July 22, 1971, § 1(2), 36 : Unitec
Fed. Reg. 13747, located at 3 USCS § 301 note, provided that the “Secti
authority of the President to establish maximum rates of per diem [note 1
¢ allowances to the extent that such authority pertains to travel status of : the cu
employees (as defined in 5 USCS § 5701) while enroute to, from, or , subsec
between localities situated outside the 48 contiguous States of the : * '(h)
United States and the District of Columbia under the last sentence of . Feden
subscc. (a) of this section is delegated to the Administrator of General 1985, .
Services. C of per
Reports to Congress of per diem and mileage allowance payments for _ sary e
fiscal years 1979 through 1981; rules and regulations. Act Sept. 10, extent
1980, P. L. 96-346, § 3, 94 Stat. 1148, provided: “To make available to f Alasks
Congress information in order that it may evaluate and reduce exces- the Un
sive per diem and mileage allowance payments: - “Sec.
“(a) The Administrator of General Services shall, based upon a author
sampling survey, collect by fiscal year the following information (com- 5$702(a
piled separately for payments made under sections 5702 and 5704 of allowa;
title 5, United States Code [5 USCS §§ 5702 and 5704], and for each of offic
agency evaluated) with respect to agencies spending more than $5,000,- such a
000 annually on transportation of people: Territc
“(1) identification of the general causes and purposes of travel, both United
foreign and domestic, estimates of total payments, average cost and of the
duration of trip, and an explanation of how these estimates were “Sec. 3
determined; and
“(2) identification by specific agency of travel practices which appear
to be inefficient from a travel management or program management F u

standpoint and recommendations to the Congress on the applicabil-
ity of altermatives to travel as well as other techniques to improve

the use of travel in carrying out program objectives by ing
travel to mission. Student-¢;
“(b)}1) The Administrator shall report the information required by Federal ir

subsection (a) to the Congress for fiscal year 1979 by February 1,

10




TRAVEL AND SUBSISTENCE o SUSCS §5702 -
1981; for fiscal year 1980 by June 1, 1981; and for fiscal year 1981
by June 1, 1982.

“(2) The Administrator is empowered to issue such rules and
regulations as are necessary to emsurc that the information is
submitted by the various agencies to him in a manner that permits
comparisons among the agencies and to permit him to eomptle the
information required to be included in the annual report.”.

Promulgation of regulations and effective date of amendments made by
Act Jan. 2, 1986, For provisions relating to promulgation of regulations
and for the effective date of the amendments made to this section see
Act Jan. 2, 1986, P. L. 99-334, Title II1, § 301, 99 Stat. 1760, which
appears as 5 USCS § 5701 note.

Delegating certain functions of the President relating to federal civilian
employee and contractor travel expenses. Ex. Or. No. 12561 of July 1,
1986, 51 Fed. Reg. 24299, provided: “By the authority vested in me as
President by the Constitution and laws of the United States of Amer-
ica, including Section 102(a) of the Federal Civilian Employee and
Contractor Travel Expenses Act of 1985 (Public Law 99-234) (“the
Act”) [amending 5 USCS § 5702] and Section 301 of Title 3 of the
United States Code [3 USCS § 301), it is ordered as follows:

“Section 1. Section 1 of Executive ‘Order No. 10621 of July 1, 1955
[note to this section], as amended, is further amended by redesignating
the current subsection (i) as subsection (g); by revoking the current
subsection (0); and by adding the following new subsection (h):

“ ‘(th) The authority vested in the President by Section 102(a) of the
Federal Civilian Employee and Contractor Travel Expenses Act of
1985, 5 U.S.C. 5702(a) [S USCS § 5702(a)], to establish maximum rates
of per diem allowances and reimbursements for the actual and neces-
sary expenses of official travel for employees of the Government to the
extent that such authority pertains to travel status in localities in
Alaska, Hawaii, the Commonwealth of Puerto Rico, and possessions of
the United States.’

“Sec. 2. There is hereby delegated to the Secretary of State the
authority vested in the President by Section 102(a) of the Act (S U.S.C.
5702(a)) [S USCS § 5702(a)] to establish maximum rates of per diem
allowances and reimbursements for the actual and necessary expenses
of official travel for employees of the Government to the extent that
such authority pertains to travel status in localities (including the Trust
Territories of the Pacific Islands) in any ares situated outside the
United States, the Commonwealth of Puerto Rico, and the possessions
of the United States. ,

“Sec. 3. Executive Order No. 11294 of August 4, 1966, is revoked.”.

CODE OF FEDERAL REGULATIONS
Federal travel regulations, 41 CFR Part 101-7. : ) .

CROSS REFERENCES:

Student-employees, travel expenses upon detail to or affiliation with another
Federal institution, 5 USCS § 5354.
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EMPLOYEES

Members of uniformed services, subsistence expenses during travel on duty,

37 USCS § 404.

Civil defense trainees, psyment of travel expenses and per diem allowances,

SO USCS Appx § 2281.

This section is referred to in 5§ USCS §§ 5707, 5724a; 2 USCS § 476; 7 USCS
§ 3128, 3194, 3323, 3335, 4108, 500S; 15 USCS § 1341; 16 USCS §§971b,
2443, 3608, 3641; 18 USCS § 4285; 22 USCS §§ 1474, 2396, 2704; 26 USCS
§ 4941; 28 §§ 456, 1821; 31 USCS § 326; 36 USCS § 121; 38 USCS § 111; 42

USCS §§ 275, 2477.

RESEARCH GUIDE

Federal Procedure L Ed:

Criminal Procedure, Fed Proc, L Ed, § 22:1175.
Evidence, Fed Proc, L Ed, § 80:202.

Am Jur:

7 Am Jur 2d, Attorney General §§ 4, 8.
1SA Am Jur 24, Civil Service § 48.

RIA Employment Coordinator:

12 Emp Coord, Labor Relations 34,569.

Anpotstions:

Compensation of expert witness as costs recoverable in federal civil
action by prevailing party against party other than United States. 71

ALR Fed 875.

INTERPRETIVE NOTES AND DECISIONS

PN NA WP~
i
t
£e

~Family member
9. Ship personnel per diem
10. 2-day per diem rule
11. Travel less than 10 hours
12. Union business travel
13. Vacstions

1. Generally

Per diem in kieu of subsistence allowance is
oot part of salary or other emolument of office.
Erickson v United States (1952) 123 Ct CI 163,
10S F Supp 1020.

Oune hundred mile rule for witness travel costs
will not be waived where there are o special
circumstances mandating wse of individual ss
witness, individual was not indispensable to case,
snd where it was oot shown that mechanical
engineers of equivalent knowledge or experience
could not be found within 100 miles of trial

12

location. Oetiker v Jurid Werke, GmbH (1982,
DC Dist Col) 104 FRD 389, 1984-1 CCH Trade
Cases 1 66000, 35 FR Serv 24 984.

Per diem increase authorized by 5§ USCS
§ 5702 is not automatic but requires administra-
tive action before higher rate is eflective; in
addition, there is no authority for retrosctively
increasing specific rates authorized by travel
orders issued prior to date of amendment to
§ 5702. (1978) 57 Op Comp Gen 281.

Shonldanployee stationed in San Francisco,
Californis, be given Intergovernmental Personnel
Act (42 USCS §§4701 et seq.) assignment in
Washington, D.C., San Francisco would remain
his headquarters and if employee was sent to San
Francisco on temporary duty, be would be enti-
tled to travel allowance under 5 USCS
§ 3375(a)X1XC) although he would not receive
per diem. (1978) 57 Op Comp Gen 778.

Interest may not be paid on employce travel
claims. (1982) 62 Comp Gen p 80.

2. Purpose

Subsistence allowance is intended t0 reimburse
traveler for having to eat in hotels and restau-
rants, and for having to rent room in another

TRAVEL AM
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city while still maintaining his own table and his
own permanent place of abode; its essence is that
#t covers extrs expenses incident to traveling.
Bormhoh v United States (1936) 137 Cr C1 134,

; merely reporting
for duty at location where employee takes osth,
is placed on payroll and submits to government
wm.doanotmkeloabon 's

ployees finst reported and where employment
papers were processed does mot constitute duty
tion where no duties were perfc

H
%.
|
]

i
i
§
}
|

!
?.
g.
i
2

13

5 USCS §5702,n 4

acted prudently in renting by week or month,
and that cost to govemnment does not exceed
cost of renting suitable mote! or hotel room at
daily rate. (1978) 57 Op Comp Gen 821.

There is no restriction in regulations on where

lodgings increased total cost to government.
(1979) 58 Op Comp Gen p 706.

personal businesses and that reimbursable travel
expenses are limited to those essential to trans-
acting of official business. (1982) 62 Op Comp
Gen p 88.

Subsistence expenses incurred by traveler at
his permanent duty station, residence, earoute to
or from nearby airport, or at airport, may not be
reimbursed; in determining whether it would be

Gen p 168.

;on:y duty station. (1984) 63 Op Comp Gen p
94.
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TRAVEL AND SUBSISTENCE

hours—is intended to preclude delays in initis-
tion or continuation of travel over weekends or
over 2 consecutive days that employee is other-
wise scheduled not to be on duty; where em-

" ployee delays his travel from Friday in order to

travel during regular duty hours on Monday in
disregard of “2-day per diem rule,” his per diem
is limited to that which wouid have been psysble
i he had begun his return travel following
completion of work on Friday and continved to
destination without delay. (1977) 56 Op Comp
Gen 847.

Two-day per diem rule limiting per diem is
not spplicable where employee’s travel is ex-
tended by 2 or more days, not due to personal
desire to avoid working on monwork days but
rather due to govermment orders based upon
sdministrative determination that it would be
cost effective to extend employee's travel time in
tien of requiring weekend overtime work. (1984
63 Op Comp Gen p 268.

11. Travel less than 10 hours

Restriction on payment of per diem for travel
period of feas than 10 bours contained in Federa!
Travel Regulstions § 1.7.6d(1) is applicable to
claim for actua) expenses of traveling in high
rate geographical area, since entitlement to ac-

~

tual expenses is generally dependent upon right
to per diem allowance. (1979) 58 Op Comp Gen
p 810.

Since General Services Administration em-
ployee relied on General Services Administration
guideline interpreting Federal Travel Regulations
as precinding spplication of 10-hour rule in case
of actual subsistence reimbursement and since
decision B-184489, April 16, 1976, was similarly
interpreted by number of agencies, 10-hour rule
shall not be spplied to employee or in cases of
sctual subsistence reimbursement prior to issu-
ance of 58 Op Comp Gen p 810, but rule shall
apply after September 27, 1979, date of issuance
of decision. (1980) 60 Op Cmp Gen p 132

12. Unios business travel

Travel Expense Act (5 USCS § 5701 et seq.)
does not specifically address payment for travel
engaged in while conducting Iabor-management
sctivity such that proposal concerning such psy-
ment is not preclnded as involving matter specifi-
cally provided for by federal statute 20 as to be
excepted from definition of conditions of employ-
ment under 3 USCS § 7103(a)(14). Department
of the Treasury, US Customs Service, Washing-
ton, D.C. (1986) 21 FLRA No. 2.

Proposal concerning payment of travel and per
diem expenses for employees on union business
is non-negotiable where proposal presumes nego-
tisbility of travel and per diem expenses without

15
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‘regard to whether statutory and regulatory re-
quirements for such payments have been met.
National Weather Service Employees Organiza-
tion & Dept. of Commerce (1986) 22 FLRA No.
si.

Neither congressional declarstion that collec-
tive bargaining in civil service is in public inter-
est (5 USCS § 7101(a)) nor its requirement that
feders! agencies grant “official time” to employ-
oes representing their union in bargaining with
agencies (5 USCS § 7131(a)) warrants conclusion
that employee negotiators are on “official busi-

Relations Authority (1983) 464 US 89, 78 L Ed
2d 195, 104 S Ct 439, 114 BNA LRRM 3393,

National Guard is not required to pay per

tives of civilian employees in collective bargsin-
ing with National Guard. Division of Military &
Naval Affairs v Federal Labor Relations Author-
ity (1982, CA2) 683 F2d 45, 110 BNA LRRM
2990, cert den 464 US 1007, 78 L Ed 24 708,
104 S Ct 523, 114 BNA LRRM 3512.

Federal Labor Relations Authority errone-
ously interpreted § USCS § 5702 as requiring
payment of travel expenses and per diem to
federal employees scting as union negotistors on
they i

i
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5 USCS § 5702, n i3

13. Vacations

Employee who was ordered to report to tem-
porary duty station at end of his vacation, rather
than returning directly t0 permanent station, is
entitled to actual cost of transportation from
permanent station to vacation site, from vacation
site to temporary duty site, and from temporary
duty site to permanent station, but limited to
transportation expense he would have incurred
by traveling round trip between permanent sta-

o

EMPLOYEES

tion and temporary duty station. (1979) 58 Op
Comp Gen p 797.

Vacationing employee whose leave is inter-
rapted by orders to perform temporsry, duty at
another location and who afterwards returms to
permanent duty station at government expense is
not entitled to reimbursement for cost of per-
sonal return airline ticket he could mot use
because of cancellation of leave. (1984) 64 Op
Comp Gen p 28.

§ 5703. Per diem, travel, and transportation expenses; experts and
consultants; individuals serving without pay

An employee serving intermittently in the Government service as an expert
or consultant and paid on a daily when-actually-employed basis, or serving
without pay or at $1 a year, may be allowed travel or transportation
expenses, under this subchapter [S USCS §§ 5701 et seq.], while away from
his home or regular place of business and at the place of employment or
service.

(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 499; Nov. 10, 1969, P. L. 91-114,
§ 2, 83 Stat. 190; May 19, 1975, P. L. 94-22, § 4, 89 Stat. 85.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision: .

Revised Statutes and
Derivation ' U.S. Code Statutes at Large
................... 5 US.C. 73b-2. Aug. 2, 1946, ch. 744, § 5, 60
Stat. 808.
July 28, 1955, ch. 424, § 2,
69 Stat. 394.
Aug. 14, 196], Pub. L.
87-139, §§ 2, 8(b), 75 Stat.
339, 340.

Subsection (8) is added on authority of section 18 of the Act of Aug. 2,
1946, ch. 744, 60 Stat. 811.

In subsection (b), the words “in lieu of subsistence” are omitted as
unnecessary in view of the definition of “‘per diem allowance” in section
5701(4). The words “this subchapter” are substituted for “the Stan-
dardized Government Travel Regulations, Subsistence Expense Act of
1926, as amended (5 U.S.C. 821-833) and the Act of February 14,
1931, as amended by this Act” as the Subsistence Expense Act of 1926
and the Act of February 14, 1931, were repealed by section 9(a) of the
Travel Expense Act of 1949, 63 Stat. 167, part of which appeared in
former section 842 and is carried into section 5708, and as the
authority for the Standardized Government Travel Regulations in
former section 840 is carried into section 5707.
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TRAVEL AND SUBSISTENCE

In subsection (c), the words “this subchapter” are substituted for “said
regulations and said Act of February 14, 1931, as so amended” as the
Act of February 14, 1931, was repealed by section 9(a) of the Travel
Expense Act of 1949, 63 Stat. 167, part of which appeared in former
section 842 and is carried into section 5708, and as the authority for
the Standardized Government Travel Regulations in former section 840
is carried into section 5707. The words “in Lieu of subsistence” are
omitted as unnecessary in view of the definition of “per diem allow-
ance” in section 5701(4).

In subsection (d), the words “Under regulations prescribed under
section 5707 of this title” are substituted for “in sccordance with
regulations promulgated by the Director, Bureau of the Budget, pursu-
ant to section 840 of this title”.

Standard changes are made to conform with the definitions applicable
and the style of this title as outlined in the preface to the report.

Amendments:

1969. Act Nov. 14, 1969, in subsec. (c)(1), substituted “$25" for “$16";
and, in subsec. (d), substituted *$40™ for “$30™ and “$18” for “$10”.
1978, Act May 19, 1975 substituted this section for one which read:
“(a) For the purpose of this section, “sppropriation” includes funds
made available by statute under section 849 of title 31.

“(b) An individual employed intermittently in the Government service
as an expert or consultant and paid on a daily when-actually-employed

basis may be allowed travel expenses under this subchapter while away -

from his home or regular place of business, including a per diem
allowance under this subchapter while at his place of employment.
“(c) An individual serving without pay or at $1 a year may be allowed
transportation expenses under this subchapter and a per diem allow-
ance under this section while en route and at his place of service or
employment away from his home or regular place of business. Unless a
higher rate is named in an appropriation or other statute, the per diem
allowance may not exceed—

“(1) the rate of $25 for travel inside the continental United States;

and

“(2) the rates established under section 5702(a) of this title for travel

outside the continental United States.
“(d) Under regulations prescribed under section 5707 of this title, the
bead of the agency concerned may prescribe conditions under which an
individual to whom this section applies may be reimbursed for the
actual and necessary expenses of the trip, not to exceed an amount
named in the travel authorization, when the maximum per diem
allowance would be much less than these expenses due to the unusual
circumstances of the travel assignment. The amount named in the
travel authorization may not exceed—

“(1) $40 for each day in a travel status inside the continental United

States; or
*(2) the maximum per diem allowance plus $18 for each day in a
travel status outside the continental United States.”.
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§ USCS § 5703 EMPLOYEES

CODE OF FEDERAL REGULATIONS
Federal travel regulations, 41 CFR Part 101.-7. .

CROSS REFERENCES:

National Science Foundation—Temporary employment of experts and con-
sultants, 5 USCS § 3109.

Coast Guard, expenses of Advisory Committee to Academy, 14USCS§I93
Advisory panels of experts for research and demonstration projects in
education of handicapped children, 20 USCS § 1443.

National Science Foundation—Transportation and subsistence for persons
serving without compensation, 42 USCS § 1870.

National Science F