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Case 59-192 - Cons‘bruc‘bion Contracts, Standard Forms ;- Clauses, and 'I'en}q
\ for IFBs - Federal Procurement Regulations. The members ﬁfe
S

ised that the Bureau of the Budget had approved the proposed revision of
dard Form 23A, and that the Federal Procurement Regu.lations prescribing
the nev forms had been mpproved by the Administrator, GSA. The material is Y\
nov being processed for primting by GSA. In this nelpee‘ﬁmﬂn Ialbtrl noted
t Bection II md&cumm-mldmmyrqnin eh-ngu upon the issuanc

the new construction forms. TETTIMMOD HIEA 3 '(18 J 61) \




, w - Construction Contracts, Standard Forms, Clauses, and Terms

for IFBs - Federal Procurement Regulations. The Chairman
distributed to the members coples of a memorandum, dated 1 Dec 59, entitled
"Construction Contracts, General Provisions, Standard Form 23A, Case 58-112;

fonstruction Contracts, Standard Forms 20-23 (Rev), Case 58-159; and Construc-
ion Solicitation and Contract Forms, Standard Forms (Rev), Case 58-50," with

Jthe information that copies were being distributed to the members only and

that the item had been included on the agenda for the 30 Dec 59 meeting under

the three 1958 case numbers. The members were advised that the material attached

to the memorandum presented final recommendations with respect to the Terms ahd

Clauses for Standard Construction Forms, and the Federal Procurement Regulatiol M
d requested the Conmittee to develop a DOD position on the attachments. The

c ttee concluded that inasmch as the papers were available, a Subcommittee

8. d be esteblished to review the Forms, Clauses, and Terms for Invitations

T Bids, as well as the proposed language of the Federal Procurement Regulations.
Members designated to the Subcommittee were:

Army - Mr. Maleolm P. McGregor, ENG \

1 Nevy - Mr. Wm. H. Speck, 0GC (Y&D) (Chairman)
- Mr. Walter 8. Evans, Y&D
AF - Lt. Col. J. M. Devereaux, AFMPP
Col. James H. Courtney, AFOCE

The Subcommittee was authorized to contact representatives of GSA to facilitate

the completion of this assignment. The Subcommittee was requested to provide a
report by 1 Feb 60.

The Navy Legal member was designated as the ASPR Committee liaison to the
%\bcmttee.

(16 Dec 59)

L. Case 59-192 - Comstruction Contracts, Standard Forms, Clauses, and
Terms for IFBs - Federal Procurement Regulations. The
Ezéttee -considered a report from the Special Bubcommittee, dated 29 Jan 60,
ch presented comments and recommendations on the new forms and circular
proposed by the General Bervices Administration with respect to:

a. Btandard Form 20 - Invitation for Bids.

/ b. Standard Form 21 - Bid Form. &
b
¢c. Standard Form 22 - Instruction to Bidders. E
d. BStandard Porm 23 - Construction Contract, and

/ e. BStandard Form 23A - General Provisions, (Comstructionm Conmtract).

Prior to undertaking consideration of the report on & detailed basis, the Army
member suggested that the forms be considered by the Contract Forms Subcommit
to determine vhether the forms could be made parallel vith other standard pro-
curement forms. The members expressed agreement with the Army members suggestipn,
but determined that the time available did not permit such a course of action.
this respect, the Committee suggested that our reply to GEA express concern
over the fact that the forms differ from the standard procurement forms and
recommend that an effort be made by GEA, now or at a later date, to have the
forms t the terminology used in the standard procurement forms. As
of as in vhich uniformity can be achieved between the construction andCo® o8
standard procurement forms, the members noted that: pext



a. In Btandard Form 21 and throughout the comstructiom '

forms the word "addenduw” is used vhere the word

\ Sq' )‘67/ "amendments” is used in the standard procurement

-
o

forms.

b. In Standard Form 20 there is a wide disc
repanc
between the proposed coverage with respect to 4
receipt and opening of bids, from the format
used in Standard Form 30.

c. Standard Form 22 utilizes the words "time
specified for receipt.of bids." In the formal

advertising section agreement was reached between

Defense and GEA to use the phrase "time set for
opening of bids."

Other than the above comments, the Committee had no

comment or recommendation for change in SBtandard
Form 20 or Standard Form 21.

Standard Form 22 - Instruction to Bidders. The Committee then

considered and agreed in the majority recommendations of the

Subcoxmittee providing suggestions to revise Btandard Form 22,

as set forth below:

In paragraph 1 line i delete "him,” "his,” and "bid" and
substitute "bidders,” "their,” and "pids" to make the
phrases read in the plural as follows: "Any explanstion
... must be requested in writing and with sufficient time
silowed for a reply to reach pidders /- him/ before the
submission of their bids @is bié__f." (Words edded are
underlined, and words deleted zre in brackets.) The
succeeding sentence expressly states that any inter-
pretations will be jesued in the form of an addenénm

"to all bidders" so that sufficient time must be il owed
for the reply (that is, the a somiva) to reach "bidders'
and not merely the bidder (usually one only) who may
submit the guestion.

In paregreph £ line 2 delete “on which information is
reasonebly evailable and” and "in eny way' tc make the
first sentence read: "Bidders should ascertain the
nature and location of the work, tni the general and
local conditions [on which informstion is reascnably
available and_7 which can [ in any 1.‘:;:,:_7 affect the
work or cost thereof." The reguircment that bidders
should only ascertain information "peascnebly evailcble”
is indefinite and suggests DY negetive implication that
they are not responsible for infcrmation not "reacond g
evailable." In fact, bidders should expect and plan %o
complete the work for the contrect price subject only to
excuses allowed by law (such as, irpossibility) or by
the contract terms (such as the "Changed Conditicns”
clause). Very often, both the fects as to and effect
of conditions such as constructicn complexities,
availability of labor, or weather are plausibly not

" reasonably evailable,” but contractors should
nevertheless estimate their effect in their prices by
contingencies or otherwise and should not expect the
Government to be responsible. The worés "in any way"
are deleted in order to eliminate an unnecessary and
undue emphasis. Similar changes are recommended in
S.F. 23A cleuse 13.

\
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50/, /92 modification must be signed (or 2 telegram submitted) \

Also, in parsgraph 5, delete the last sentence: "/ A

by a person authorized to sign hids._:;’“ In the case

of every submittal from a private party, whether bid,
acknowledgement of addende, modification cf bid, ete.,

the submittel will not bind the trivate party unless
authorized, end the contracting cfficer must be

reasonably satisfied in the light of 21l the circum-

stances that the submittal is suthorized. But to

mention this necessity only for modifications seems

a distorting emphasis upon only one type of submittel.

And the Subcommittee members do not know how a %\
contracting officer can establish from the documents \
that "a telegram / has been / submitted by a person

authorized to sign bids."

In paragraph 6 "Submission of Bids" the second sentence
should reed: "Feilure to submit as directed may result
in /[ There may be_/ & premature opening of, or a failure
to open, such bid /& bid not properly addressed and
identified /." This change is suggested because as
vritten the sentence does not expressly state what is

apparently intended.

In paragraph 10 "Award of Contract" omit the words
"with reasonsble promptness” to meke read: "Any
contract award will be made [ with reasonable
promptness / to that responsible bidder whose
conforming bid is most advantageous to the Government 5
price and other factors considered.” The bid form
specifies a time for acceptance with a space in which
the bidder may specify a different time, and the
Government should have the right to accept within

the time so specified. In many instances acceptance
may be delayed (e.g. to obtain more funds) to the
maximum 1limit so that the bidder might consider and

a8 judge might find that award was not made with

"reasonable promptness.”
Standard Form 23 - Construction Contract. The Committee suggested

that under the Alterations paragraph the word “"changes" be revised
to read "alterations,” on the basis that the word "changes" might

possibly be misconstrued under the Changes clause.

Standard Form 23A - General Provisions (Construction Contracts).
The Committee agreed with the majority recommendations of the
Subcommittee, providing suggestions to revise Standard Form 234, \

as set forth below:

In clause 6 "Disputes” line 10 restore the words "by &

court of competent jurisdiction" to meke the sentence

read: "The decision of the head of the Federal agency §
or his duly authorized representative for the determination 2
of such appeals shall be final and conclusive unless r~
determined by a court of competent jurisdictian to have =
been fraudulent, or capricious, or arbitrary, or so grossly x
erroneous &s necessarily to imply bad faith, or not supported -
by substantial evidence." These words are included in the
Disputes clauses of the current S.F. 23A and the current

8.F. 32 (Oct. 1957 edition). They accord with the intent s
of Public Law 356, 83rd Congress, 41 U.S.C. 321-2, in ot ine S
which the concern was to insure judicial review of disputes Da,_\?“s
decisions. The deletion was apparently made on suggestion
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of the Comptroller General; but that officer does not
review decisions of the ASBCA or contracting officers,
end his powers of eudit and criticism do not oblige
him to set aside decisions under the "Disputes” clause
and are not jeopardized by the words "by a court of
competent jurisdiction."” To change the clause in

this respect now after five years of operation suggests
a change in scope of review by nonjudicial agencies
wvhich apparently is not necessary or intended.

In addition, the ASPR Committee noted that agreement had
been reached with respresentatives of GSA in the development
of language for inclusion in Standard Form 32, utilizing
the word "Secretary” in lieu of the words "head of the
Federal agency." The Committee recommended that 23A be
revised to conform to the language used in Standard Form

32.

In clause 7 "P: ts to Contractors,” line 11 of

subparagraph (a), delete the words "as originally

executed” to make read: "Material delivered to the T
Contractor at locations other than the site may
also be teken into consideration (1) if specifically \
authorized by the contract [ as ariginally executedj,

and (2) if the Contractor furnishes satisfactory evidence

that he has acquired title thereto and that the material

will be utilized on the work covered by this contract.”

The effect of the words "as originally executed" appears

to be to eliminate change orders; but & need for progress
payments on material delivered to polnts away from the

site often develops during the course of the work, and

a change order authorizing such payment with a credit to

the Government for the interest saving seems as appro-

priate as a provision in the original contract for such

payment. \
In clause 12 "Permits and Responsibilities" line 8 delete
"completion of all work including correction of defects
and omissions" and substitute "completion and final
acceptance.” This change restores the current language.
The term “completion of all the work" is indefinite; and
even after completion, tests may have been specified
before acceptance. On the other hand, acceptance is a
definite event indicated by a letter to the contractor,
and the contractor's responsibilities should cease at
that time.

In clause 13 "Conditions Affecting the Work" delete

"on which information is reasonsbly available and"

and "in any way' io make the first sentence read: \
"The Contractor shall be responsible for having

ascertained the nature and location of the work, end

the general and local conditions / on which information

is reasonably mvaileble end 7 which can / in eny way /

affect the work or the cost thereof." The reasons for

this recommendation are those discussed under paragraph

2 of S.F. 22 Instructions to Bidders.

The Subcommittee also recommends that the authority to

delete "unforeseesble" and to add "other than normal

weather" in clause 5(d)(1) during periods of national \
emergency be retained as is now the case. This euthority

should be indicated in the promilgating directive, as

was done in General Regulation No. 13. Otherwise, the

Subcommittee has no comments or recommendations on the

promulgating circular. :

ommittee recommended that the foregoing comments be forwarded to Gsx
deration, and that the letter transmitting the comments contain a
hat in the event the Defense recommendations are not adopted, an
ty for further discussions on these points be afforded Defense
atives. CASE CLOSED.
(17 Feb 60)



L

e 8. (17 Feb 60). Item 4. Case 59-192 - Construction Contracts,
auses, and Terms for IFBs - Federal Procurement \
Régulations. Xn approving subparagraph a&. covering Standard Form
51 the Committee noted that the word "sddendun” is used throughout \
the Subcommittee recommendations gquoted in the mimutes under
dard Forms 22 and 23A. The Committee recommended that the
recommendation made vith respect to the word "addendum”

r Standard Form 21 be made equally eppliceble to Standard
22 and 23A. ‘

In approving the mimutes under Standard Form 23A with respect to
clanse 12, the Committee further suggested that the question of
deleting the word "finel" be raised with GSA in order to correspond
th the action previously taken on inspection for supply contracts. ‘

{2nar60¥

S 81 -y — = o

e. The minutes of the 2 Mar 60 meeting were approved with the foll

/I)d.lﬁcntionn

Page 2. The correction to the 17 Feb 60 minutes on case 59-192
was further corrected to revise the last gentence to read:

"In approving the minutes under Standard Form 23A \
with respect to clause 12, the Committee further
/ suggested that the question of deleting the word
'final' be raised with GSA in order to correspond
with the action previously taken on the inspection
/' clause for supply contracts.”
(16 Mar &)

‘/Can -102 - Construction Contracts, Standard Forms, Clauses, and Terms BS‘

Tor IFDs - Federal Procurement Regulations. Information copi
of & letter to the Assistent Commissioner for Procurement Policy, General Servicee
Administration, from the ASFR Committee Chairmen, dated 25 Mar 60, presenting i
Committee's comments on the proposed Standard Construction Forms tSF 20, 21, 22,
23yd 234), were distributed to the members.

(1 Apr 60)

Case 59-192 - Construction Contracts, Standard Forms, Clauses and Terms
for IFBs - Federal Procurement Regulations. The Chairman

advfsed the members that GSA had requested an opportunity to meet with
representatives of the Committee to discuss certain of the Defense comments
for revision of the construction contract forms which have not been accommodated |
to date by GSA. Lt. Col. Donald T. Ruby, JAGC, and Mr. Herbert L. Brewer,

L
were requested to represent the Committee on this matter, and to arrange for the

i

|

meeting”with representatives of GSA. \
(1 Jun 60) \

Case 59-192 - Construction Contracts, Standerd Forms, Clauses, and Terms |
for 1FBs - Federal Procurement Regulations. The Cormittee's
resentatives advised of the discussions with GSA representatives on the
subject forms and epprised the menmbers of certain areas still requiring resolution.’ |

These areas involve: !

e. Bid Bonds. GSA is eswaiting & response from the GAO on this

problem. GSA intends to correspond with the Chairman of the !
PR Committee, setting forth & draft of their policy in this ‘
area.

b. ‘The proposed change in the Termination for Default - Damages
for Delay - Time Extensions clause.

/ ¢. The proposed change in the Definitions clause, and \

't
f
|
d. The desirability of including the Utilization of Small '!
Business Concerns clause in Standard Form 23A. :
The Committee provided their representatives with direction for further discussions
with GSA representatives on the foregoing.
(6 Ju1 60)



: \

for IFBe - Federal Procurement Re tions. Copies of the
definition with respect to "head of the agency or 'Secretary” agreed to by
the Committee's representatives and representatives of GSA for inclusion in
Standard Form 23A were distributed to the members for information. The
definition reads:

} Case 59-192 - Construction Contracts, Standard Forms, Clauses, and Terms ]

-r --'_’"\m"\.

"(a) The term 'head of the agency' or 'Secretary' means
the Secretary, the Under Becretary, or any Assistant Becretary
of the Department, or the head or any assistant head of the
sgency; and the term 'his duly authorized representative’

| means any person or persons or board (other than the Contracting

[ Officer) suthorized to act for the head of the agency or the

' Secretary as the case may be."

(29 Jul 60)
B SR St e o~ et i o iy T - .
6. Case 60-66 - Inspection and Acceptence - Construction Contracts.
Case 59-192 - Construction Contracts, Standard Forms, Clsuses, ‘l'.
Tece————me—e—— gnd Terms for IFBs - Federal Procurement |
/ Regulations. i
Lt. Col. Donald T. Ruby, JAGC, reported that the principal
differences between the proposed DOD Inspection clause and the GSA revised
Inspection clause to be included in the Standard Form 23A were:

(1) DOD required contractor to have an "inspection system"
and to meke records available to Govermnment of -
inspections performed under its system, whereas £he GSA
had none; !

/ (11) +the GSA version retain such lenguage as "final acceptance"” \
which DOD hed eliminated in its inspection clause because
of inability to clearly define that expression; and

(111) GSA Form 23A has for years provided for cost plus 15%
reimbursement to the contractor for minor Government
required alterations made for inspection purposes
and the DOD had not so provided. \

/&:her differences between the GSA proposed revision of Standard Form 23A
and the DOD proposed Inspection clause for Section VII of ASPR, were of an
editorial nature.

The Assistant Commissioner for Procurement Policy, GSA, distrib-
uted copies of a draft of the proposed Inspection clause, dated 18 Nov 60,
and stated that in addition to the above differences the sequence within the
clause had been somewhat changed. There was a lengthy discussion of final
/‘J.n.s'pection and acceptance, the DOD position being that acceptance cannot be
made at the place of mamufacture since there is only one acceptance and that
is final. It was agreed there could be am inspection at the place of
mamfacture which would be determinative of the materials involved in
conformity with contract requirements, except insofar as the contracting
officer indicates puch inspection does not apply. The GSA representatives
agreed with the general cencept of the DOD positien, emd the following
language was developed at the meeting and proposed as a possible alternative
/ to paragraph (d) of the GSA 18 Nov 60 draft:

"(d) Government inspection of materials and workmanship
required by this contract shall be at the site of the work
unless the Contracting Officer determines that Govermment
inspection of materials which are to be incorporated in .:’
the work shall be made at the place of production, &
mamifacture or shipment any such imspection shall, to the *
extent specified by the Govermment, be determinative of \
the materials involved being in conformity with the contract

/ requirements. Further Government inspection and test of
any material does not relieve the Contractor from any a
responsibility regarding latent defects, fraud or such Cont iy
gross mistakes as may smount to fraud or to restrict the next pase
Government's right under any warranty or guarantee.”




The suggestion was made that the term "Government" be used in lieu

of "Contracting Officer" in the clamse 8o &s to conform to the Inspection \
. \ clanse previously adopted for Standard Form 32.

[y With respect to paragraph (e) of the DOD draft, dated 23 Sep 60, the
G F- GSA representatives stated that vhile they did not wish to adopt it for the
i Standard Form at this time, they would interpose no objection to DOD
including the paragraph as & schedule provision or in "Additional General
! Provisions." GSA is interested in getting the benefit of DOD experience
with this requirement, and would be willing to consider its adoption at

some later date when the form is again being revised. Paragrasph (e) was
revised to read as follows: \

"(e) The Contractor shall (i) maintain an adequate

inspection system and perform such inspections as

will assure that the work performed under the contract

conforms to contract requirements, and (1i) maintain

and make svailable to the Govermment adequate records
\ of such inspections.”

The above replaces paragraph (e) of Tab B of the 23 Sep 60 Editing Sub-
committee report. It was noted that in the introductory language -'I;.o the
clause in proposed 7-601 the figure "$2,000" should read "$10,000.
With respect to the 15 percent rate in paragraph (c) of the DOD
23 Sep 60 draft and paragraph (f) of the 18 Nov 60 GSA draft, the Committee \

agreed to its inclusion, with the understanding that the clause would be
coordinated with GAO prior to issuance. .
(18 Nov 60)
Case 60-66 - Inspection and Acceptance - Construction CQni;ra-;ts.
/ Case 59-192 - Construction Contracts, Standard Forms, Clauses, and Terms

for IFBs - Federal Procurement Reguletions.

Copies of a memorandum from the Committee's representative
designated to discuss the subject problems with GSA, dated 22 Nov 60, presenting
a draft of the Inspection clause to be used in Standard Form 23A which had been
agreed to by the Committee's representatives and the representatives of GSA,

re distributed for informetion. The members noted that this action CLOSES
THE SUBJECT CASES.

(23 Nov 60)

Page 6. (18 Nov 60). Ttem 6. Case £0-66 - Inspection and Acceptance -
/ Construction Contracts.
Case 59-192 - Construction Contracts, Standard Forms, Clauses, and
Terms for IFBs - Federal Procurement Regulations.

In the first paragraph, (1ii) was revised to read:

"GSA Form 23A has for years provided for cost plus 15%

/ - reimbursement to the contractor for minor Government
‘'required alterations made for inspection purposes. " \

(30 Fov €0)
6555_5_192 - Construction Contracts, Standard Forms, Clauses and
/ Terms for IFBs - Federal Procurement Regulations. The
Chairman advised the members that GSA currently was seeking Bureau of the

Budget approval of the proposed revision to Standard Form 23A. The members
noted that issuance of the revised form would require action by the Com-
mittee to make appropriate changes in the ASFR involving:

(1) "Buy American" coverage in Section VI with respect \
to construction contracts.

(11) Bection XIV with respect to inspection, and
(111) TInclusion of the Construction Contract clauses \
/ ' in Section VII.

(11 Jan 61)



REPORT FOR THE ASPR COMMITTEE, Case No. 59-192

Subj: Construction Contracts, Standard Forms, Clauses, and Terms
for IFBs ~~ Federal Procurement Regulations.

The Special Subcommittee studied the new forms and the circular pro-
posed by the General Services Administration and makes the recommenda~
tions and comments which follow. These are made in succession upon
each form or paragraph of a form, and the discussion explains each
recommendation.

S.F. 20, Invitation for Bids., No comment or recommendation,

S.F, 21, Bid Form. No comment or recommendation,

S. F, 22, Instructions to Bidders.

In paragraph 1 line 4 delete '"him,'" "his', and '"bid' and substitute
"bidders', '‘their', and ''bids" to make the phrase read in the plural

as follows: !''Any explanation ... must be requested in writing and

with sufficient time allowed for a reply to reach bidders /hxm/before
the submission of their bids /his bid/ " (Words added are underlined,
and words deleted are in brackets,) The succeeding sentence expressly
states that any interpretations will be issued in the form of an addendum
“to all bidders' so that sufficient time must be allowed for the reply
(that is, the addendum) to reach '"bidders" and not merely the bidder
(usually one only) who may submit the question,

In paragraph 2 line 2 delete ''on which information is reasonably- avail~
able and" and '"in any way'" to make the first sentence read: '"Bidders
should ascertain the nature and location of the work, and the general
and local conditions /o_n which information is reasonably available and/
which can /1n any way/ affect the work or cost thereof.' The requir_e—
ment that bidders should only ascertain information ''reasonably avail-
able' is indefinite and suggests by negative implication that they are
not responsible for information not "reasonably available,'" In fact,
bidders should expect and plan to complete the work for the contract
price subject only to excuses allowed by law (such as., impossibility)

or by the contract terms (such as the '"Changed Conditions" clause).
Very often, both the facts as to and effect of conditions such as
construction complexities, availability of labor, or weather are
plausibly not ''reasonably available', but contractors should nevertheless
egtimate their effect in their prices by contingencies or otherwise and
should not expect the Government to be responsible, The words 'in



any way'' are deleted in order to eliminate an unnecessary and undue
emphasis. Similar changes are recommended in S.,F. 23A clause 13.

In paragraph 3 "Bidder's Qualifications'" the Air Force AFOCE member
recommends the addition of the sentence:

"Where the invitation explicitly requires the bidder to submit
evidence of his demonstrated capability to perform work of

the magnitude and complexity of the work in the proposed
contract within the time allowed, failure to submit such
evidence will disqualify the bid."

This sentence is proposed to emphasize and declare the effect of
requirements that bidders dewonstrate their qualifications for the

work. Army and Navy members object to such a sentence in the Standard
Form; they doubt that such qualification will be or should be required
for most work, ‘However, if the occasion does arise, both the qualifica-
tions and the effect of failure to submit can be stated in the IFB.

In paragraph 5 "Preparation of Bids" the Air Force AFOCE member
also recommends the addition of a sentence:

"Where the invitation explicitly requires that the bidder
submit with his bid for approval by the Contracting Officer
his proposed detailed progress schedule for accomplishing
the work, failure to do so will disqualify the bid."

This sentence is proposed to emphasize and declare the effect of
requirements for bidders to demonstrate that they have developed
feasible plans to accomplish the work within the time specified.
The Army and Navy members object to such a sentence in the Standard
Porm; they doubt the feasibility of such a requirement before award
of the contract, However, if the occasion arises requiring such a
procedure, it could be stated in the Invitation for Bids.

Also, in paragraph 5, delete the last sentence: "/A modification must
be signed (or a telegram submitted) by a person authorized to sign
bids. /" 1In the case of every submittal from a private party, whéther
bid, acknowledgement of addenda, modification of bid, etc., the
submittal will not bind the private party unless authorized, and the
contracting officer must be reasonably satisfied in the light of all
the circumstances that the submittal is authorized. But to mention
this necessity only for modifications seems a distorting emphasis
upon only one type of submittal. And the subcommittee members do

not know how a contracting officer can establish from the documents



that "a telegram /_Has beelr/ submitted by a person authorized to sign
bids. !

In paragraph 6 '"Submission of Bids" the second sentence should read:
"Failure to submit as directed may result in /There may be/ a pre-
mature opening of, or a fa1lure to open, such__l_:iq /a bid not properly
addressed and identxﬁed/ This change is suggested because as
written the sentence does not expressly state what is apparently
intended.

In paragraph L0 "Award of Contract'" omit the words ''with reasonable
promptness' to make read: '"Any contract award will. be made /thh
reasonable promptness/ to that responsible bidder whose conformmg

bid is most advantageous to the Government, price and other factors
considered.! The bid form specifies a time for acceptance with a
space in which the bidder may specify a different time, and the
Government should have the right to accept within the time so specified.
In many instances acceptance may be delayed (e.g. to obtain more
funds) to the maximum limit so that the bidder might consider and a
judge might find that award was not made with'reasonable promptness, "

S.F. 23, Construction Contract. No commert cr recommendation,

S.F. 23A, General Provisions (Construction Contract).

In clause 5, probably as a new subparagraph 5(b), the Air Force
AFOCE member recommends the following:

"Where the invitation explicitly requires the submission

of a detailed proposed progress schedule for approval of

the Contracting Officer, such schedule is an essential

part of and is incorporated in the contract, If the con-
tractor refuses or fails to prosecute the separable elements
of the work in accordance with the approved progress
schedule, the contractor may be required in writing by

the Contracting Officer to make such additional work effort,
entirely at the expense of the contractor, as may be necessary
to bring the completed work on the separable elements of
the work into agreement with the approved progress schedule.
If the contractor within 30 days after receipt of the written
notice fails to bring the completed work back on schedule,
the Government may take action under paragraph 5a above."

This subparagraph is proposed to insure that the Government may
insist upon orderly and prompt completion of the work as scheduled.



Army and Navy members object to this addition to the Standard Form.
However , where scheduling is critical it could be utilized on a case
basis.

In clause 6 "Disputes" line 10 restore the words "by a court of compe-
tent jurisdiction" to make the sentence read: '"The decision of the
head of the Federal agency or his duly authorized representative for
the determination of such appeals shall be final and conclusive unless
determined by a court of competent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly erroneous as necessarily

to imply bad faith, or not supported by substantial evidence." These
words are included in the Disputes clauses of the current S.F, 23A

and the current S.F. 32 (Oct. 1957 edition). They accord with the
intent of Public Law 356, 83rd Congress, 41 U,S.C. 321-2, in which

the concern was to insure judicial review of disputes decisions. The
deletion was apparently made on suggestion of the Comptroller General;
but that officer does not review decisions of the ASBCA or contracting
officers, and his powers of audit and criticism do not oblige him to
set aside decisions under the "Disputes'" clause and are not jeopardized
by the words "by a court of competent jurisdiction.," To change the
clause in this respect now after five years of operation suggests a
change in scope of review by non-judicial agencies which apparently

is not necessary or intended.

In clause 7 "Payments to Contractors', line 11 of subparagraph (a),
delete the words "as originally executed" to make read: "Material
delivered to the Contractor at locations other than the site may also

be taken into consideration (1) if specifically authorized by the contract
/as originally executed/, and (2) if the Contractor furnishes satis-
Factory evidence that he has acquired title thereto and that the material
will be utilized on the work covered by this contract." The effect of
the words "as originally executed' appears to be to eliminate change
orders; but a need for progress payments on material delivered to

points away from the site often develops during the course of the

work, and a change order authorizing such payment with a credit to

the Government for the interest saving seems as appropriate as a
provision in the original contract for such payment.

Iin clause 12 "Permits and Responsibilities" 1line 8 delete "completion
of all the work including correction of defects and omissions'" and
substitute "completion and final acceptance'. This change restores
the current language., The term "completion of all the work" is
indefinite; and even after completion, tests may lwe been specified
before acceptance. On the other hand, acceptance is a definite

event Indicated by a letter to the contractor, and the contractor's



responsibilities should cease at that time,

In clause 13 '""Conditions Affecting the Work'' delete "on which informa-
tion is reasonably available and'" and "in any way'' to make the first
sentence read: !'"The Contractor shall be responsible for having
ascertained the nature and location of the work, and the general and
local conditions /on which information is reasonably available and/
which can /in any way/ affect the work or the cost thereof.' The
reasons for this recommendation are those discussed under paragraph
2 of S.F, 22 Instructions to Bidders.

The subcommittee also recommends that the authority to delete
"unforeseeable!" and to add '"other than normal weather!" in clause 5(d)

(1) during periods of national emergency be retained as. is now the

cagse. This authority should be indicated in the promulgating directive,
as was done in General Regulation No, 13, Otherwise, the subcommittee
has no comments or recommendations on the promulgating circular,

The subcommittee realizes that these forms are being circulated for
final review after being circulated among all federal agencies. However,
many of the comments are editorial, and some of the items commented
upon were only added after the circularization, so that these comments

do not seem out of order at this time.
M@.ﬁ”/&{gﬁﬁ
ANy DGE, 9_& «'L” ;
- ,OF f”./ cQGrégor ‘

Army, Corps of Engijfeers

Walter S, Evans

Nayy Y ,& D) ‘

= 5 St MMW
gt. Cok” J. M. Devereaux
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SF 32, and other standard contraect forms for many years. At least in
the case of SF 32, they were included after an unusually extensive
process of "industry coordination" in the development of the form.
Although they were omitted - perhaps erroneously - from SF 19 (which
is only used in comstruction contracts of less than $10,000), that
omission is no precedent for SF 23A; many of the SF 19 provisions are
compressed and simplified versions of provisions that are more fully
stated in SF 23A; the full intent of the SF 19 Disputes language

3. The foregoing outlines the prineipal reasons for insisting on
immediate restoration to the SF 23A Disputes clause of the words "by
a court of competent jurisdiction." It has been suggested that the
omission really wouldn't make much difference. (If so, why omit?)
This suggestion seems too speeculative to be reliable. But éven if the



Captein John M. Malloy

To fecilitate identification of the changes made in the drafts forwarded
with our letter of November 30, we ere attaching three (3) additional
copies on which the above listed changes heve been indicated in ink,

The chenges have been dlscussed with Mr. Herbert L. Brewer who

felt the ASPR Committee would have no objection, and, on that assump-

tion, we are proceeding with plans for publicetion. If there is objection,
we would appreciate being advised as soon as possible.

Sincerely yours
Phil W. Jordan
Deputy Assistent Commissioner

for Procurement Policy

ENCLOSURES
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GENERAL SERVICES ADMINISTRATION

Federal Supply Service
Washington 25, D. C.
30 December 1960

Ceptain John M. Malloy

SC, USHN

Staff Director, ASPR Division
Office of Procurement Policy
Department of Defense
Washington 25, D. C.

Dear Captain Malloy:

Since we wrote to you on November 30, enclosing our latest drafts
of revised standard construction contract forms, we have dlscussed
them with representatives of a number of civilian agencies. As &
result, it appears desireble to make the changes outlined below:

STendard Form 21.

1. Substitute the word "different" for the word "shorter" in the
seventh line from the bottom on the face of the form.

2. Enlarge the spaces provided at the bottom oh the face of the
form for insertion of the number of calendar days for commencement
and completion of the work.

Standard F orm 23a.

1. Revise Clause 1(a), line 3, to read "head or assistant heed
of the executive or military department or Federal agency; « « s s« o « "

2. Insert in Clause 4, line 8, the word "Contractor's" before the
word "cost" to conform to Clause B

3. Revise the last sentence of Clause 10, peragreph (e), to read:
"If, however, such work is found to meet the requirements of the con-
tract, an equitable adjustment shall be made in the contract price to
compensate the contractor for the additional services involved in such
exeminetion and reconstruction and, if completion of the work has been
delayed Ehereby, he shall, in addition, be granted a suiteble extension
of time.

4., Omit from the last line of Clause 12, the word "finally",

5. Omit Clause 22.









GENERAL SERVICES ADMINISTRATION

Federal Supply Service
Washington 25, D.C,

NOV 37 1960

Captain John M. Malloy

SC, USN

Staff Director, ASPR Division
Office of Procurement Policy
Department of Defense
Washington 25, D. C.

Dear Captain Malloy:

Enclosed are several sets of our latest drafts of revised
standard construction contract forms (Standard Forms 20,
21, 22, 23, and 23A). These drafts incorporate all of the
agreements reached with Mr. Herbert L. Brewer and

Lt. Col. Donald T. Ruby representing the ASPR Committee.

As you know, we plan to obtain a quick review of these
drafts by certain of the civilian agencies and, unless such
review indicates changes must be made, to process them
for publication in FPR at the earliest possible date.

Sincerely yours

-2

ﬁ;;/ Charles zi//Gasque. Jr,
Assistant Commissioner
for Procurement Policy

Enclosures





















SR & S 72

Mar 25 1960
CF

Dear Mr. Gasque:

This is in connection with the project formerly under consideration
by the Task Force for Review of Government Procurement Policies and Fro-
cedures, numbered 26, entitled "Froposed Revision of Construction Con=
tracting Forms." At the time the Task Force ended its activitles as such,
the status of this project (as of September 4, 1959) was that the proposed
forms and a Draft of an FPR circular were submitted to the Task Force
members for final consideration,

The ASFR Committee has considered the package previously submitted
to the Task Force members, and we have agreed upon the following comments.

1. General.

The Committee expressed concern over the fact that the forms differ
from the standard procurement forms and recommend that an effort be made
by GSA, now or at a later date, to have the forms adopt the terminology
used in the standard procurement forms. As examples of areas in which uni-
formity can be achieved between the construction and standard procurement
forms, the members noted that:

a. In Standard Form 21 and throughout the construction
forms the word "eddendum" is used where the word
fgmendments” is used in the standard procurement
forms,

bs In Standard Form 20 there is a wide dlserepancy
between the proposed coverage with respect to
receipt and opening of bids, from the format
used in Standard Form 30.

c. Standard Form 22 utilizes the words "time
specified for receipt of bids."” In the formal
advertising section agreement was reached between
Defense and GSA to use the phrase "time set for
opening of bids."

Other than the above comments, the Committee had no
comment or recommendation for change in Standard
Form 20 or Standard Form 21,



2.

Stand Fo = truction © .

In paragraph 1 line 4 delete "him,® *his," and "bid" and
substitute "bidders,” "their," and "bids" to make the
phrases read in the plural as follows: "Any explanation
osolust be requested in writing and with sufficient time
allowed for a reply to reach b [him] before the
submission of their bids [his bid]." (Words added are
underlined, and words deleted are in brackets.) The
succeeding sentence expressly states that any inter-
pretations will be issued in the form of an addendum

"to all bidders" so that sufficient time must be allowed
for the reply (that is, the eddendum) to reach "bidders"
and not merely the bidder (usually one only) who may
submit the question.

In paragraph 2 line 2 delete "on which information is
reasonably available and® and "in any way" to make the
first sentence read: "Bidders should ascertain the
nature and location of the work, and the general and
local conditions [on which information is reasonably
available and] which can [in any way] affect the

work or cost thereof.” The requirement that bidders
should only ascertain information"reasonably available"
is indefinite and suggests by negative implication that
they are not responsible for information not "reasonably
available." In fact, bidders should expect and plan to
complete the work for the contract price subject only to
excuses allowed by law (such as, impossibility) or by
the contract terms (such as the "Changed Conditions"
clause). Very often, both the facts as to and effect
of conditions such as construction complexities,
availability of labor, or weather are plausibly not
"reasonably available,” but contractors should
nevertheless estimate their effect in their prices by
contingencies or otherwise and should not expect the
Government to be responsible, The words "in any way"
are deleted in order to eliminate an unnecessary and
undue emphasis, Similar changes are recommended in
S.Fc 23‘& Clause 13'

Also, in paragraph 5, dglete the last sentence: "[A
modification must be signed (or a telegram submitted)
by a person authorized to sign bids.]" In the case
of every submittal from a private party, whether big,
acknowledgement of addenda, modification of bid, etc.,
the submittel will not bind the private party unless
authorized, and the contracting officer must be
reasonably satisfied in the light of &all the circum~
stances that the submittal is authorized. But to

2



mention this necessity only for modifications seems

a distorting emphasis upon only one type of submittal.
We also feel that a contracting officer cannot establish
from the documents that "a telegram [has been] submitted
by a person authorized to sign bids.”

In paragraph 6 "Submission of Bids" the second sentence

should read: I + t t
in [There may be| a premature opening of, or a failure

to open, such bid [a bid not properly addressed and
identified]." This change is suggested because as
written the sentence does not expressly state what 1s
apparently intended.

In paragraph 10 "Award of Contract® omit the words
fyith reasoneble promptness" to make read: "Any
contract award will be made [with reasonable
promptness] to that responsible bidder whose
conforming bid is most advantageous to the Government,
price and other factors considered.” The bid form
specifies a time for acceptance with a space in which
the bidder mey specify a different time, and the
Government should have the right to accept within

the time so specified. In many instances acceptance
nay be delayed (e.g. to obtain more funds) to the
maximum 1limit so that the bidder might consider and

a judge might find the award was not made with
"reasonable promptness.”

3. Standard Form 23 - Congtruction Contract. It is suggested
that under the Alderations paragraph the word "changes" be revised

to read "alterations,” on the basis that the word "changes" might
possibly be misconstrued under the Changes clause,

In clause 6 "Disputes” line 10 restore the words "by a
court of competent jurisdiction” to make the sentence

read: "The decision of the head of the Federal agency

or his duly authorized representative for the determination
of such sppeals shall be final and conclusive unless
determined by a court of competent jurisdiction to have
been fraudulent, or capricious, or arbitrary, or so grossly
erroneous as necessarily to imply bad faith, or not supported
by substantial evidence." These words are included in the
Disputes clauses of the current S.F. 23A and the current
S.F. 32 (Oct. 1957 edition)s They accord with the intent
of Public Law 356, 83rd Congress, 41 U.S.C. 321-2, in

which the concern was to insure judicigl review of disputes
decisions. The deletion was apparently made on suggestion

3



of the Comptroller General; but that officer does not
reviey decisions of the ASBCA or contracting officers,
and his powers of audlt and criticism do not oblige
him to set aside decisions under the "Disputes" clause
and are not jeopardized by the words "by a court of
competent jurisdiction."” To change the clause in

this respect now after five years of operation suggests
a change in scope of review by nonjudicial agencies
which epparently is not necessary or intended.

In addition, the ASPR Committee noted that agreement had
been reached with representatives of GSA in the development
of language for inclusion in Standard Form 32, utilizing
the word "Secretary" in lieu of the words "head of the
Federal agency." The Committee recommended that 23A be
revised to conform to the language used in Standerd Form
32.

In clause 7 "Payments to Contractors," line 11 of
subparagraph (a), delete the words "as originally
executed” to make read: "Material delivered to the
Contractor ab locations other than the site may

also be taken into consideration (1) if specifically
authorized by the contract [as originally executed],

and (2) if the Contractor furnishes satisfactory evidence
that he has acquired title thereto and that the material
will be utilized on the work covered by this contract.”
The effect of the words "as originally executed" appears
to be to eliminate change orders; but a need for progress
payments on materigl delivered to points away from the
site often develeops during the course of the work, and

a change order authorizing such payment with a credit to
the Govermment for the interest saving seems as appropriate
as a provision in the original contract for such payment.

In clause 12 "Permits and Responsibilities" line 8 delete
“completion of all work including cerrection of defects
and omissions® and substitute "completion and final
acceptance.” This change restores the current language.
The term "completion of all the work"™ is indefinite; and
even after completion, tests may have been specified
before acceptance. On the other hand, acceptance is a
definite event indicated by a letter to the contractor,
and the contractor'!s responsibilities should cease at
that time.

In clause 13 "Conditions Affecting the Work® delete
%on which information is reasonably availeble and"
and "in any way" to meke the first sentence read:



"The Contractor shall be responsible for having
ascertained the nature and location of the work, and
the general and local conditions [on which information
is reasonably available and] which can [in any ‘way]
affect the work or the cost thereof.® The reasons for
this recommendation are those discussed under paragraph
2 of S.F. 22 Instructions to Bidders.

It is also recommended that the authority to

delete "unfereseeable" and to add "other than normal
weather" in clause 5(d) (1) during perieds of national
emergency be retained as is now the case. This authority
should be indicated in the promulgating directive, as

was done in General Regulation No. 13. Otherwise, we have
no comments or recommendations on the promulgating circular.

In the event the foregoing recommendations are not adopted, it is
requested that an opportunity for further discussions be afforded Defense
representatives,

Sincere ly yours,
N
(Signed)

J. M. MALLOY
Cdr (SC) USN
Chairman, ASPR Committee

Mr. Charles W. Gasque, Jr.

Assistant Commissioner for
Procurement FPolicy

General Services Administration



HEADQUARTERS .
DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON 25, D. C. | =

A

¢
té‘:i;j,z’llo January 1960
59

SUBJECT: GSA Drafts of Revised Standard Construction Contract Forms

MEMORANDUM FOR CHAIRMAN, ASPR COMMITTEE

1, Pursuant to your request Mr. Brewer and I reviewed the original
file of the latest GSA drafts of revised Standard Contract Forms on or
about 13 December 1960, and found that they concided with our previous
agreements reached with Mr. Gasque and his staff.

2. We have one comment however, with respect to the use of the
term "Amendment" used in Standard Form 21. The use of this word re-
sulted from your request made in a letter to Mr. Gasque, dated 25 March
1960, wherein it was requested that this term be used instead of the o=
terms "Addenda" and "Addendum". While this is contrary to ASPR's preseiit X
practice of using the terms '"Modification" and "Supplemental Agreement'"
we do not believe that we can now ask FPR to change this term.

3. Since our original review GSA has received comments from their
agencies, which resulted in changes to several of the forms, which are
reflected in the covering letter from Mr. Gasque to Captain Malloy, Staff
Director, ASPR Division, Office of Procurement Policy, dated 30 December
1960, and in the inked in changes made on the copies of the forms attached.
Since submission of these changed forms, the undersigned has been advised
by Mr. Gasque that the forms have been submitted to the Bureau of the
Budget for approval and that unless any proposed change was legally required,
Mr. Gasque would not like to request withdrawal of the documents submitted
to the Bureau of the Budget for approwval.

4. As no such changes are required, it is my belief that the Case
60=-66 and 59-192 may now be closed with respect to those areas of
re3ponsibirT?§-;Bich the Committee imposed upon Mr. Brewer and myself.

In case there is any question concerning areas of '""Bid Bonds' see Minutes,

6 July 1960, Case 59-192, unscheduled items, this matter has been handled
under Case 59-151, see Minutes, 30 September 1960, This material accepted
by GSA has been cleared with GAO and the Federal Procurement Regulations now
contains appropriate coverage in FPR 1-10.102-4(a)(2).

i
// aldl é:l
DONALD T. RUBY -
Lieutenant ColGnel,
Contract Law Branch
Procurement Law Division



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE cqf:ﬂﬁ
WASHINGTON 25, D. C. o

»/).4' : -
Supply and Logistics é/(; :

MEMORANDUM FOR THE ASPR COMMITTEE

SUBJECT: Construction Contracts, General Provisions, Standard Form
23A Case 58-112

Construction Contracts, Standard Forms 20-23 (Rev)
Case 58-159

Construction Solicitation and Contract Forms, Standard
Forme (Rev) Case 58-50

Attached 1s a set of papers which includes final recamendations
for publication of Standard Forms and FPR paragraphs on the above
subJects.

This was formerly an Interagency Task Force project.

It 15 requested that the Committee develop a DOD position with
regard to the subject matter, coordinated insofar as possible with the
Office of Procurement Policies, GS8A, for transmittal to GSA.

« M.
car. (sc) USN
Chairman, ASPR Committee



Members, Task Force for Review of Govermment Procurement
Policlies and Procedures -

for Executive Director for the Task Force Staff

Julius Silversteln

Proposed Revision of Construction Contracting Forms - Task Force
Project No. 26

Attached (Tab I) for consideration by the Task Force are proposed re-
visions of the following forms:

1. Invitation for Bids (Comstruction Contract), Standard Form 20.

2. Bid Form (Construction Contract), Standard Form 21,

3+ Instructions to Bidders (Construction Contract), Standerd Form 22.
k. Construction Contract, Standard Form 23.

5. General Provisions (Construction Contract), Standard Form 23A.

It is recammended that the Task Force approve these forms for recammend-
ation to the Administrator for issuance.

Upon approval by the Administrator, the revised forms will be prescribed
through appropriate changes in the Federal Procurement Regulations. The
area of required use set forth in FPR 1-16.402 will remein unchanged.

Also attached for use by the Task Force in considering the proposed re-
vised forms are the followling:

l. Letter fram the Administrator dated FPebruary 4, 1958 and digest and
evaluation of agency responses (Tab II).

2+ Task Force letter dated August 21, 1958 and digest and evaluation of
responses from agencles and the Associated General Contractors
(Tab III).

3. Tasgk Force letter dated December 3, 1958 and digest and evaluation
<(>f responses fram agencies and the Assoclated General Contractors
Tab IV).

4. Draft of FPR Circular explaining the changes to be made in the regu-
lations and the principal changes that have been made in the forms
themselves. (The revised FPR pages are not attached in view of the
explanation given of the changes to be made therein.)

Enclosures -~ 3


http:CircuJ.ar
http:Contra.ct

Receipt of Addenda: The unders __.ad acknowledges receipt of the following _.e nda to the invitation for
bids, drawings, and/or specifications, etc. (Give number and date of each):

-

The undersigned represents (Check appropriate boxes):

(1) That he s Ois not, a small business concern. (For this pwpose, a small business concern is one that
(a)is indepenéeutly-owned and operated, (b) is not dominant in its field of operation, and (c) with affiliates, had
average annual receipts for the preceding three years of 85,000,000 or less. For additional information see gov-
eming regulations of the Small Business Administration.)

(2) (a) That he D has, |:| has not, employed or retained any company or person (other than a full-time bona fide
employee working solely for the bidder) to solicit or secure this contr act; and

(b) That he D has, D has not, paid or agreed to pay any company or person (other than a full-time bona fide
employee working solely for the bidder) any fee, commission, percentage or brokerage fee contingent upon or re-
sulting from the award of this contract, and agrees to furnish information relating thereto as requested by the
Contracting Officer. (For interpretation of this representation, including the term “bona fide employee,” see
Code of Federal Regulations, Title 41, Subpart 1-1.5.)

(3) That he operates as an Dindlvldual, Dpaﬂnershxp, Djoint venture, Dcorporauon, incorporated in State of

Enclosed is bid guarantee, consisting of

in the amount of

NAME OF BIDDER (Type or print) FULL NAME OF ALL PARTNERS (Type or print)

BUSINESS ADDRESS (1 ype or pnint)

BY (Signature in ink. Type or print name under signature)

TITLE (Type or print)

DIRECTIONS FOR SUBMITTING BIDS

Envelopes containing bids, guarantee, etc., must be sealed, marked, and addressed as follows:

CAUTION: Bids should not be qualified by exceptions to the bidding conditions.




FOR DISCUSSION PQBPO§[' OMLY
STANDARD FORM 21 REF ~E : =

DITION Ben m— =
GeNERAL SERVICES Rt STRAT 0N BID FORM :

(CONSTRUCTION CONTRACT)

Read the Instructions to Bidders (Standard Form 22) DATE OF INVITATION

This form to be submitted in
NAME AND LOCATION OF PROJECY NAME OF BIDDER (Type or print)

(Daze)
TO:

In compliance with the above-dated invitation for bids, the undersigned hereby proposes to perform all work
for

in strict accordance with the General Provisions (Standard Form 23A), Labor Standards Provisions Applica-
ble to Contracts in Excess of $2,000 (Standard Form 19A), specifications, schedules, drawings, and condi-
tions, for the following amount(s)

The undersigned agrees that, upon written acceptance of this bid, mailed or otherwise furnished within

calendar days ( calendar days unless a shorter period be inserted by the bidder) after the date of
opening of bids, he will within calendar days (unless a longer period is allowed) after receipt of the
prescribed forms, execute Standard Fom 23, Construction Contract, and give performance and payment bonds
on Government standard forms with good and sufficient surety.

The undersigned agrees, if awarded the contract, to commence the work within calendar days after the
date of receipt of notice to proceed, and to complete the work within calendar days after the date of
receipt of notice to proceed.

(Continue on other side)



STANDARD FORM 20
EDITION -

GENERAL SERVICES ANINI?TRAT ON
FED. PROC. REG. (41 CFR) 1-14.401

INVITATION FOR BIDS
(CONSTRUCTION CONTRACT)

FOR DISCUSSION PURPOSES OMLY

ICE

NAME AND LOCATION OF PROJECT

DEPARTMENY OR AGENCY

BY (l2suing office)

Sealed bids in

in

and then publicly opened.

for the work described herein will be received until

Information regarding bidding material, bid guarantee, and bonds

Description of work

i T




s < DRATFT 8/17/59
Standard Form 22
edition
General Services Administration
Fed., Proc, Reg. (41 CFR) 1-16,401

INSTRUCTICNS TC BIDDERS
(CONSTRUCTICN CCNTRACT)

{These instructions arc not to be incorporated in the contract)
1. Explanations to Bidders. Any cxplanation desired by a bidder regarding
the meaning or interpretation of the invitation for bids, drawings, specifica-
tions, etc., must be requested in writing and with sufficient time allowed for
a reply to reach him before the submission of his bid, Any interpretation
made will be in the form of an addendum to the invitation for bids, drawings,
specifications, etc,, and will be furnished to all bidders., Its receipt by the
bidder must be acknowledged in the space provided on the Bid Form (Standard
Form 21) or by letter or telegram reccived before the time specified for
receipt of bids, Oral cxplanations or instructions given beforc the award

of the contract will not be binding.

2. Conditions Affecting the Work., Bidders should ascertain the nature and
location of the work, and the general and local conditions on which information
is rcascnably available and which can in any way affect the work or the cost
thercof, Failure to dc so will not reliove bidders from responsibility for
estimating properly the difficulty or cost of successfully performing the work.,
The Government will assume no responsibility for any understanding or repre-
sentations concerning conditions made by any of its officers or agents prior

to the exccution of the contract, unless included in the invitation for bids,

the speccifications, or related documents,



3. Bidder's Qualifications, Befcre a bid is considered for award, the
bidder may be requcsted by the Government to submit a statement regarding
his previous experience in performing comparable work, his business and
technical organization, financial resources, and plant available to be usecd

in performing the work.

4, Bid Guarantece. (The provision agreed upon in connection with the Bid
Guarantees in Construction Contracts project (Task Force Project 31) will

be inserted here.)

5. Preparation of Bids. (a) Bids shall be submitted on the forms furnished,
or copics thercof, and must be manually signed, If erasures or other
changes appear on the forms, cach crasure or change must be initialed by
the person signing the bid, Unless specifically authcorized in the invitation
for bids, telegraphic bids will not be considered.

(b) The bid form will provide for quotaticn of a price or prices for one
or more items, which may be lump sum bids, alternate prices, scheduled
items resulting in a bid on a unit of construction or a2 combination thereof,
etc, Where the bid form cxplicitly requires that the bidder quote on all
items, failure to do so will disqualify the bid. When quotations on all items
are not required, bidders should insert the words ""no bid" in the space
provided for any item on which no quotation is made,

(c) Unless called for, alternate bids will not be considered,

(d) Modifications of bids alreacy submittecd will be considered if

2



received at the office designated in the invitation for bids by the time speci-
fied for reccipt of bids, Telegraphic modifications will be considered, but
should not reveal the amount of the original or revised bid, A modification

must be signed (or a telegram submitted) by a person authorized to sign bids.

6. OSubmission of Bids, Bids must be submitted as directed on the bid form.
There may be a prematurc opening of, or a failure to open, a bid not properly

addressed and identified,

7. Late Bids and Modifications or Withdrawals. Bids and modifications
or withdrawals thereof reccived at the office designated in the invitation

for bids after the exact time specified for receipt of bids will not be con-
sidered, unless they are rececived before award and are (a) submitted by
mail (or by telegraph, if authorized) and (b) it is determined by the Govern-
ment that late receipt was due solely to either (1) delay in the mails (or by
the telegraph company) for which the bidder was not responsible or (2) mis-
handling by the Government after rceceipt at the Government installation.
However, a modification which is reccived from an otherwise successful
bidder and which makes the terms of the bid morec favorable to the Govern-

ment will be considered at any time it is offered.

8., VWithdrawal of Bids. Bids may be withdrawn by written or telegraphic

requcst received from bidders prior to the time fixed for receipt of bids,

9. Public Opening of Bids, Bids will be publicly opened at the time fixed

in the invitation for bids. Their content will be made public for the

3



information of bidders and others interested, who may be present either in

person or by representative,

10. Award of Contract, (a) Any contract award will be made with reason-
able promptness to that responsible bidder whose conforming bid is most
advantageous tc the Government, price and other factors considered.

(b) The Government may waive any informality in bids received when
such waiver is in its interest, In case of error in thc extension of prices,
the unit price will govern except where it is patently clear that the unit
price is erroncous,

(c) The Government may accept any item or combination of items of a
bid, unless precluded by the invitation for bids or the bidder includes in his

bid a restrictive limitation.

11, Rejection of Bids. The Government may reject any or all bids when

in its interest.

12, Contract and Bonds, The bidder whose bid is accepted will, within the
time established in the bid, enter intc a written contract with the Government
and, if required, furnish performance and payment bonds on Government
standard forms. The bonds will be in the amounts indicated in the invitation

for bids or the specifications,

GSA-VWASH DC 60-2693



FOR DISCUSSION PURPOSES ONLY

STANDARD Fmgoﬁmﬂ . CONTRACT NO.
o gouieet agrnisk,,  CONSTRUCTION CONTRACT |
(See instructions on reverse) e
NAME AND ADDRESS OF CONTRACTOR CHECK APPROPRIATE BOX
[] 1ndividual
D Partnership
D Joint Venture
D Corporation, incorporated In the
. Stats of
DEPARTMENT OR AGENCY

m FOR 7( Wuk to be performed)

AMOUNT OF CONTRACY (Bxpress in words and fijures)

ADMINISTRATIVE DATA (O ptional)

The United States of America (hereinafter called the Govemment), represented by the Contracting Officer
executing this contract, end the individual, partnership, joint venture, or corporation named above (herein-
after called the Contractor), mutually agree to perform this contract in strict accordance with the General
Provisions (Standard Form 23A), Labor Standards Provisions Applicable to Contr acts in Excess of $2,000
(Standard Form 19A), and the following designated specifications, schedules, drawings, and conditions:

WORK SHALL BE STARTED

WORK SHALL BE COMPLETED
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Alterations. The followin  anges were made in this contract before  wvas signed by the parties
hereto:

In witness whereof, the parties hereto have executed this contract as of the date entered on the first
page hereof.

THE UNITED STATES OF AMERICA CONTRACTOR
By (Name of Contractor)
(Offivial title) By (Signature)
%0D)

INSTRUCTIONS

1. This form shall be used, as required by GSA regulations, for contracts for the construction,
alteration, or repair of public buildings or works.

2. The full name and business address of the Contractor must be inserted in the space provided on
the face of the form. The Contractor shall sign in the space provided above with his usual signature
and typewrite or print his name under the signature.

3. An officer of a corporation, a member of a partnership, or an agent signing for the Contractor
shall place his signature and title after the word ‘““By”’ under the name of the Contractor. A contract
executed by an attorney or agent on behalf of the Contractor ahall be accompanied by two authenticated
copies of his power of attorney or other evidence of his authority to act on behalf of the Contractor.



Standard Form 23A DRAFT 8/17/59

edition
General Services Administration
Fed. Proc. Reg. (41 CFR) 1-16,40!

GENERAL PROVISIONS
(CONSTRUCTION CONTRACT)
1. DEFINITIONS
{a) The term 'head of the Federal agency' as used herein means the

Secretary, Under Secretary, or any Assistant Secretary cr any comparable
chief official or assistant chief officials of the executive department or inde-
pendent agency involved; and the term 'his duly authorized representative'
means any person or persons or board (other than the Contracting Cfficer)
authorized to act for the head of the Federal agency,

(b) The term ''Contracting Officer' as used herein includes his duly

appointed successor or his authorized representative.

2. SPECIFICATICNS AND DRAWINGS

Th

W

Contractor shall kezp on the work a copy of the drawings and spaci-
fications and shall at all times give the Coniracting Cfficer acczss thereto.
Anything mentionead in the specifications and not shown on the drawings, or
shown on the draw.ngs and not ment:oned in the specifications, shall be of
like effect as if shown or mentioned in both. In case of difference between
drawings and specifications, the spcecifications shall govern. In any case

of discrcpancy either in the figures, in the drawings, or in the specifications,
the matter shall be promptly submitted to the Contracting Officer, who shall
promptly make a determination in writing. Any adjustment by the Contractor

without this determination shall be at his own risk and expense. The
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Contracting Officer shall furnish from time to time such detail drawings and
other inforimation as he may consider necessary, unless otherwise provided.
3. CHANGES

The Contracting Officer may, at any time, by written order, and without
notice to thz sureties, make changes in the drawings and/or specifications of
this contract if within its general scopz. If such changes cause an increasc
or decreasec in the Contractor's cost of, or time required for, performance
of the contract, an equitable adiustment shall be made and the contract modi-
fied in writing accordingly. Any claim of the Contractor for ad ustment under
this clause must be asserted in writing within 30 days from the date of reccipt
by the Contractor of the notification of change unless the Contracting Officer
grants a further period of time before the date of final scttlement of the con-
tract. If the parties fail to agrce upon the adjustment to be made the dispute
shall be determined as provided in Clause 6 hereof; but nothing provided in
this clausc shall excuse the Contractor from proceeding with the prosecution
of the work as changed. Except as otherwise provided in this contract, no
charge for any extra work or material will be allowed.
4. CHANGED CONDITIONS

The Contractor shall promptly, and before such conditions are disturbed,
notify the Contracting Officer in writing of: (a) subsurface or latent physical
conditions at the¢ site differing materially from those indicated in this con-
tract, or (b) unknown physical conditions at the site, of an unusual nature,
differing materially from thosc ordinarily encountered and generally

2



recognized as inhering in work of the character provided for in this contract.
The Coniracting Officer shall promptly investigate the conditions, and if he
finds that such conditions do so matcrially differ and cause an increase or
decrease in the cost of, or the time required for, performance of this con-
tract, an equitable adjustment shall bec made and the contract modified in
writing accordingly. Any claim of the Contractor for adjustment hereunder
shall not be allowed unless he has given notice as above required; provided
that the Contracting Officer may, if he determines the facts sojustify, consider
and adjust any such claim asserted before the date of final settlement of the
contract. If the partics fail to agree upon the adjustment to be made, the
dispute shall be determined as provided in Clausc 6.

5. TERMINATICN FOR DEFAULT - DAMAGES FOR DELAY - TIME
EXTENSICNS

(a) If the Contractor rcfuses or fails to prosecute the work, or any
separable part thereof, with such diligence as will insure its completion
within the time specified in this contract, or any extension thereof, or fails
to complecte said work within such time, the Contractor and his sureties shall
be liable for any resulting damage to the Government. Also, the Government
may, by written notice to the Contractor, terminate his right to proceed with
the work or such part of the work as to which there has been delay. In such
avent the Government may take over the work and prosecutec the same to ccm-
pletion, by contract or otherwise, and may take posscssion of and utilize in
completing the work such materials, appliances, and plant as may be on the

site of the work and necessary therecfor.
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(b) If the Government so terminates the Contractor's right to proceced
and fixed and agreed liquidated damages arce provided in the contract, the
resulting damage will consist of such liquidated damages, until such reason-
able tirne as may be required for final completion of the work, together with
any ircreased costs occasioned the Government in completing the work.

{7, i the Government does not so terminate and fixed and agreed liqui-
dated damages are provided in the contract, the rcsulting damage will consist
of such liquidated damages until the work is completed or accepted.

(d) The Contractor's right to proceced shall not be so terminated nor the
Contractor charged with resulting damages if:

(1) The delay in the completion of the work arises from unfore-
sceable causes beyond the control and without the fault or negligence

of the Contractor, including, but not restricted to, acts of God, acts

of the public enemy, acts of the Government (in its sovereign or con-

tractual capacity), acts of another contractor in the performance of a

contract with the Government, fires, floods, epidemics, quarantine

restrictions, strikes, freight embargoes, unusually severe weather,

or delays of subcontractors or supplicrs arising from unforeseeable

causes beyond the control and without the fault or negligence of both

the Contractor and such subcontractors or supplicrs; and

(2) The Contractor, within !0 days from the beginning of any such
delay (unless the Contracting Officer grants a further period of time
before the date of final settlement of the contract), notifiecs the Con-
tracting Cfficer in writing of the causcs of delay.

4



The Contracting Cfficer shall ascertain the facts and the extent of the delay
and extend the time for completing the work when, in his judgment, the
findings of fact justify such an extension, and his findings of fact shall be
final and conclusive on the parties, subiect only to appeal as provided in
Clause 6,

(¢) The rights and remedics of the Government provided in this clause
are in addition to any other rights and remedies provided by law or under this
contract.

6, DISPUTES

(a) Except as otherwise provided in this contract, any dispute concerning
a question of fact arising under this contract which is not disposcd of by agree-
ment shall be decided by the Contracting Officer, who shall reduce his decision
to writing and mail or otherwisc furnish a copy thercof to the Contractor. The
decision of the Contracting Cfficer shall be final and conclusive unless, within
30 days from the date of receipt of such copy, the Contractor mails or other-
wisz furnishes to the Contracting Officer a written appeal addressed to the
hecad of the Federal agency. The decision of the head of the Federal agency
or his duly authorized representative for the determination of such appeals
shall be final and conclusive unless determined to have been fraudulent, or
capricious, or arbitrary, or so grossly erroneous as necessarily to imply
bad faith, or not supported by substantial cvidence. In connection with any
appeal procceding under this clausc, the Contractor shall be afforded an
cpportunity to be heard and to offer evidence in support of his appeal. Pending

5



final decision of a dispute hereunder, the Contractor shall proceed diligently
with the perfcrmance of the contract and in accordance with the Contracting
Cfficer's decision.

(b) This Disputes clause does not preclude consideration of law questions
in councction with decisions provided for in paragraph (a) above: Provided,
That nothing in this contract shall be construed as making final the decision
of any administrative official, representative, or board on a question of law.
7. PAYMENTS TC CCNTRACTCRE

{a) The Government will makz progress payments monthly as the work
proceeds, or at more frequent intervals as determined by the Contracting
Cfficer, on estimates approved by the Contracting Cfficer, If requested by
the Contracting Officer, the Contractor shall furnish a breakdown of the total
contract price showing the amount included therein for each main branch of
the work, in such dectail as requested, to provide 2 basis for determining
progress payments., In the preparation of estimates the Contracting Officer,
at his discretion, may authorize material delivered on the site and prepara-
tory work done to be taken into consideration. Material delivered to the
Contractor at locations other than the site may also be taken into considera-
tion (1) if specifically authorized by the contract as originally executed, and
(2) if the Contractor furnishes satisfactory evidence that he has acquired
title thereto and that the material will be utilized on the work covered by this
contract.

(b) In making such progress payments, there shall be retained 10 per-

cent of the estimated amount until final completion and acceptance of the

6
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contract work. However, the Contracting Cfficer, at any time after 50 per-
cent of the work has been completed, if he finds that satisfactory progress

is being made, may (!) make any of the remaining progress payments in full,
and {2) upon determination by the Contracting Officer that the work is sub-
stantially complete, if he considers the amount of retained percentages to

be in excess of the amount adequate for the protection of the Government, at
his discretion the Contracting Cificer may release to the Contractor such
excess amount. FFurthermore, on completion and acceptance cf each separate
building, public work, or other division of the contract, on which the price
is stated scparately in the contract, payment may be made therefor without
retention of a percentaga.

(c) All material and work covered by progress payments made shall
thereupon become the sole property of the Government, but this provision
shall not be construed as relieving the Contractor from the sole responsi-
bility for all material and work upon which payments have been made or the
restcration of any damaged work, or as a waiver of the right of the Govern-
ment to require the fulfillment of all of the terms of the contract.

(d) Upon complection and acceptance of all work, the amount due the
Contractor under this contract shall be paid upon the presentation of a
properly executed voucher and after the Contractor shall have furnished the
Government with a rclease, if required, of all claims against the Government
ariging by virtue of this contract, other than claims in stated amounts as may
be specifically excepted by the Contractor from the operation of the release,
If the Contractor's claim to amounts payable under the contract has been

%
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assigned under the Assignment of Claims Act of 1940, as amended (31 U.S.C.
203, 47 U.5.C. 15), a rclease may also be required of the assignee.
8. ASSIGNMENT CF CLAIMS

(2) Pursuant to the provisions of the Assignment of Claims Act of 1340,
as amended (37 U,S.C. 203, 41 U.S.C, 15), if this contract provides for pay-
ments aggregating $1,C00 or more, claims for monics duc or to become due
the Contractor from the Government under this contract may be assigned to
a bank, trust company, or other financing institution, including any Federal
lending agency, and may thercafter be further assigned and reassigned to any
such institution. Any such assignment or rcassignment shall cover all amounts
payablz under this contract and not alrcady paid, and shall not be made to more
than one party, except that any such assignment or rcassignment may be made
to one party as agent or trustece for two or more parties participating in such
financing. Notwithstanding any provisions of this contract, payments to an
assignee of any monies due or to become due under this contract shall not,
to the extent provided 1n said Act, a8 amended, be subject to reduction or
sct-off. (The preceding scntence applics only if this contract is with the
Department of Defense, the General Scrvices Administration, the Atomic
Energy Commission, thec National Acronautics and Space Administration, or
any other department or agency of the United 3tates designatzd by the Presi-
dent pursuant to clausc 4 of the proviso of section ! of the Assignment of
Claims Act of 1940, as amendcd by the Act of May 15, 1951, 65 Stat, 41.)

(2}
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(b) In no event shall copics of this contract or of any plans, specifica-
tions, or other similar documents relating to work under this contract, if
marked "Top Secret, " ""Sceret, '’ or "Confidential, " be furnished to any
agsignee of any claim arising under this contract or to any other person not
entitled to receive the same: Provided, That a copy of any part or all of
this contract sc marked may be furnished, or any information contained
therein may be disclosed, to such assignee upon the prior written authoriza-
tion of the Contracting Cfficer,

9. MATERIAL AND WCRKMANSHI?

(a) Unless otherwise specifically provided in this contract, all equip-
ment, material, and articles incorporated in the work covered by this con-
tract arc to be new and of the most suitable grade for the purpose. Unless
otherwise specifically provided in this contract, reference to any equipment,
material, article, or patented process, by trade name, make, or catalog
number shall be regarded as establishing a standard of quality and shall
not be construed as limiting competition, and the Contractor may, at his
option, use any equipment, material, article, or process which, in the
judgment cf the Contracting Officer, is equal to that named., The Con-
tractor shall furnish tc the Contracting Cfficer for his approval the name
of the manufacturer, the model number, and other identifying data and
information respecting the performance, capacity, nature, and rating of
the machinery and mechanical and cther equipment which the Contractor
contemplates incorporating in the work, Vhen required by this contract

9



or when called for by the Contracting Cfficer, the Contractof shall furnish
the Contracting Officer for approval full information concerning the material
or articles which he contemplates incorporating in the work., Vhen so
directed, samples shall be submitted for approval at the Contracter's ex-
pense, with all shipping charges prepaid. Machinery, equipment, material,
and articles installed or used without required approval shall be at the risk
cf subsecquent rejection,

(b) All work under this contract shall be performed in a skillful and
workmanlike manner. The Contracting Officer may, in writing, requirc
the Contractor to remove from the work any employee the Contracting
Cfficer deems incompetent, carcless, insubordinate, or otherwise objcction-
able.
10. INSPECTION

(2) Except as otherwise provided in this contract, incluling paragraph
(d) hereof, all workmanship and material furnished under this ccntract shall
be subject to inspecticn, examination, and test by the Contracting Officer at
any and all times during manufacture and/or construction and at any and all
placecs where such manufacturc and/or construction is carricd cn, The Con-
tractor shall furnish proemptly, without additional charge, all facilitics,
labor, and material rcasonably needed for performing such safe and con-
venient ingpection and tests as may be required by the Contracting Cfficer.
All inspection and tests by the Government shall be performed in such man-
ner as not unnecessarily to delay the work. Speccial, full size, and perform-
ance tests shall be performed as described in this contract, The Contractor

10



shall be charged with any additional cost of inspection when material and
workmanship are not ready at t?xe time inspection is .requésted by the
Contractor,

(b) Ehould it be considered necessary or advisable by the Government
at any time before final acceptance of the entire work to make an examina-
tion of work alrecady completed, by removing or tearing out same, the Con-
tractor shall, on request, promptly furnish all necessary facilities, labor,
and material. If such work is found to be defective or nonconforming in
any material respect, due to fault of the Contractor or his subcontractors,
he shall defray all the expenses of such examination and of satisfactory
reconstruction, If, however, such work is found to mect the requirements
cf the contract, the actual direct cost of labor and material neccssarily
involved in the examination and replacement, plus 15 percent, shall be
allowed the Contractor and he shall, in addition, if completion of the work
has been dcl-ayed thereby, be granted a suitable extension of time on account
of the additional work invelved,

(c) The Government may reject any workmanship or material which
does not conform to the requirements of the contract and may, at its option,
require correction or replacement without additional charge. Rejected
material shall be promptly segregated and removed from the premiscs by
the Contractor. If the Contractor fails to proceed at once with such cor-
rection or replacement, the Government may, by contract or otherwise,
correct or replace such workmanship or material at the Contractor's ex-

pense, or may terminate the right cf the Contractor to proceed, and the
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Contractor shall be liable for resulting damage, to the extent provided in
Clause 5 of this contract,

(d) Inspection of material and finished articles to be incorporated in the
work at the site shall be made at the place of production, manufacture, or
shipment, whenever the contracting officer determines such inspection is
justified, unless otherwise stated in this contract; and such inspection and
written or other formal acceptance, unless otherwise stated in the contract,
shall be final, except as regards latent defects, departures from speccific
requirements of the contract, damage or loss in transit, fraud, or such
gross mistakes a8 amount to fraud, Except as provided in the preceding
sentence, the inspection of material and woerkmanship for final acceptance
as a whole or in part shall be made at the site. Nothing contained in this
paragraph (d) shall in any way restrict the Government's rights under any
warranty or guarantce,

11, SUPERINTENDENCE BY CCNTRACTCR

The Contractor shall give his personal superintendence to the work or
have a competent foreman or superintendent, satisfactory to the Contracting
Officer, on the work at all times during progress, with authority to act for
him,

12, PERMITE AND RESPONSIBILITIES

The Contractor shall be responsible, without additional expense to the
Government, in connection with the prosecution of the work, for obtaining
any nccessary licenses and permits, for complying with any applicable
Federal, State, and municipal laws, codes, or regulations, and for all

12
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damage to persons or property that occur as a result of his fault or negligence.
He shall take proper safety and health precautions to protect the work, the
workers, the public, and the property of others. He shall also be respon-

aud ALk 'F"i”;? ALS
sible for all materialddelivered and work performed until completion,of ald 4+

- e pwilruedee s
’WI“;L \ivork. .ineluding correction of defects and omissions, in accordance with the

contract requirements as determined by the Government, except for any com-
gleted unit thereof which theretofore may have been finally accepted,
13, CONDITICNS AFFECTING THE WORK

The Contractcr shall be responsible for having ascertained the nature
and location of the work, and the general and local ccnditions on which infor-
mation is reasonably available and which can in any way affect the work or
the cost thereof, Any failure by the Contractor to do so will not relieve him
from responsibility for successfully performing the work without additional
expense to the Government, The Government assumes no responsibility for
any understanding or representations concerning conditions made by any of
its officers or agents prior to the exccution of this contract, unless such
understanding or representations by the Government are expressly stated
in the contract,
14, OTHER CONTRACTS

The Government may undertake or award other contracts for additional
work, and the Contractor shall fully cooperate with such other contractors
and Government employees and carefully fit his own work to such additional
work as may be directed by the Contracting Cfficer. The Contractor shall

13



not commit cr permit any act which will interfere with the performance of
work by any other contractor or by Government employces.
15, PATENT INDEMNITY

Except as otherwise provided, the Contractor agrees to indemnify the
Government and its officers, agents, and employces against liability, in-
cluding costs and expenses, for infringement upon any Letters Patent of the
United States (except Letters Patent issued upon an application which is now
or may hereafter be, for recasons of national security, ordered by the Govern-
ment to be kept secret or otherwise withheld from issue) arising out of the
performance of this contract or out of the use or disposal by or for the
account of the Government of supplies furnished or construction work per-
fcrmed herceunder,
16. ADDITIONAL BOND SECURITY

If any surety upon any bond furnished in connection with this contract
becomes unacceptable to the Government, or if any such surety fails to fur-
nish reports as to his financial condition from time to time as requested by
the Government, the Contractor shall promptly furnish such additional
security as may be required from time to time to protect the interests of
the Government and cf persons supplying labor or materials in the proseccu-
ticn of the work contemplated by this contract,
17. COVENANT AGAINST CONTINGENT FEES

The Contractor warrants that no person or selling agency has been em-
ployed or retained to solicit or sccurc this contract upon an agrecment or
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understanding for a commission, percentage, brokerage, or contingent
fee, excepting bona fide employees or bona fide established commercial
or sclling agencies maintained by the Contractor for the purposc of sccuring
business. For breach or violation of this warranty the Government shall have
the right to annul this contract without liability or in its discreticn to deduct
from the contract price or consideration, or otherwise recover, the full
amount of such commission, percentage, brokerage, or contingent fee.
18. OFFICIALS NOT TO BENEFIT

No member of Congress, or resident Commissioner, shall be admitted
to any share or part of this contract, or to any benefit that may arise there-
from; but this provision shall not be construed tc extend to this contract if
made with a corporation for its general benefit,
16, BUY AMERICAN ACT

(New clausc will be included herc -- sec FPR 1-6, 205)
20, CCNVICT LABCR

In connection with the performance of work under this contract, the
Contractor agrees not to employ any person undergoing sentence of imprison-
ment at hard labor,
21, NONDISCRIMINATICN IN EMPLCYMENT

(2) In connection with the performance of work under this contract, the
Contractor agrees not to discriminate against any employee or applicant for
employment becausec of race, religion, color, or national origin, The afore-
said provisicon shall include, but not be limited to, the following: Employment,

15
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upgrading, demotion, or transfer; rccruitment or recruitment advertising;
layoff or terminaticn; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The Contractor agrces to
post herecafter in conspicuous places, available for employees and applicants
for employment, notices to be provided by the Contracting Officer setting
forth the provisions of the nondiscrimination clause.

(b) The Contractor furthcr agrees tc insert the forepgoing provision in
all subcontracts hercunder, except subcontracts for standard commercial

supplies or raw materials,

16
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GENERAL SERVICES ADMINISTRATION
' Washington 25, D.C.

February 4, 1958

Proposed‘for your consideration are the following recommended changes in
standard forms for construction contracts.

There has been no revision of standard forms for construction contracts
since the issuance of General Regulation No. 13, with the exception of
the change with respect to bid representations in Standard Form 21, pro-
mulgated by Supplement No. 2 of General Regulation No. 13.

A study group of the Task Force for Review of Government Procurement
Policies and Procedures is engaged in a long-range project of reviewing
all standard forms for construction contracts, particularly Standarxd
Form 23A, with the objective of possible amendments by deletions or
additions to effect standardization.

In order to bring up to date the general provisions of Standard Form 23A,
we recommend the substitution of the following Disputes Clause similar to
that recently approved for Standard Form 32, General Provisions, Supply
Contract:

"11. Disputes

(a) Except as otherwise provided in this contract, any

_dispute concerning a question of fact arising under this con-
tract which is not disposed of by agreement shall be decided

by the Contracting Officer, who shall reduce his decision to
writing and mail or otherwise furnish a copy thereof to the
Contractor., The decision of the Contracting Officer shall be
final and conclusive unless, within 30 days from the date of ==
receipt of such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a written appeal addressed
to the head of the department. The decision of the head of

the department or his duly authorized representative for the
determination of such appeals shall be final and conclusive
unless determined by a court of competent jurisdiction to

have been fraudulent, or capricious, or arbitrary, or so



grossly erroneous as necessarily to imply bad faith, or not
supported by substantial evidence. In connection with any
appeal proceeding under this clause, the Contractor shall be
afforded an opportunity to be heard and to offer evidence in
support of its appeal. Pending final decision of a dispute
hereunder, the Contractor shall proceed diligently with the
performance of the contract and in accordance with the Con-
tracting Officer's decision,

(b) This ‘Disputes' clause does not preclude considera-
tion of law questions in connection with decisions provided for
in paragraph (a) above: Provided, That nothing in this contract
shall be construed as making final the decision of any admlnistra-
tive official, representative, or board on a question of law,”

The revised nondiscrimination clause, as promulgated by Executive Order
10557, will be incorporated in Standard Form 23A,

With respect to certification required under clause 7(d) of Standard Form
23A, we propose the deletion of the words "and duly certified" in line 4

of the clause, which is in accordance with the recent GAO General Reg-
ulations No. 134,

We recommend incorporating in Standard Form 23A the Assignment of Claims
clause similar to that approved for Standard Form 32, General Provisions,
Supply Contract:

"Assignment of Claims

(a) Pursuant to the provisions of the Assignment of

' Claims Act.of 1940, as amended (31 U.S, Code 203, 41 U.S.
Code 15), if this contract provides for payments aggregat-
ing $1,000 or more, claims for monies due or to become due
the Contractor from the Government under this contract
may be assigned to a bank, trust company, or other financ-
ing institution, including any Federal lending agency, and
may thereafter be further assigned and reassigned to any
such institution. Any such assignment or reassignment
shall cover all amounts payable under this contract and not
already paid, and shall not be made to more than one party,
except that any such assignment or reassignment may be
made to one party as agent or trustee for two or more
parties participating in such financing. Notwithstanding
any provisions of this contract, payments to an assignee of
any monies due or to become due under this contract shall
not, to the extent provided in sald Act, as amended, be sub-
Ject to reduction or set-off. (The preceding sentence
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applies only if this contract is with the Department of
Defense, the General Services Administration, the Atomic
Energy Commission, or any other department or agency of
the United States designated by the President pursuant to
clause 4 of the proviso of section 1 of the Assignment of

Claims Act of 1940, as amended by the Act of May 15, 1951,
65 Stat. 41.)

(b) In no event shall copies of this contract or of

any plans, specifications, or other similar documents relating
to work under this contract, if marked 'Top Secret,' 'Secret,’
or 'Confidential,' be furnished to any assignee of any claim
arising under this contract or to any other person not ,
entitled to receive the same: Provided, That a copy of any
part or all of this contract so marked may be furnished, or
any information contained therein may be disclosed, to such

assignee upon the prior written authorization of the Con-
tracting Officer."

These proposed changes in Standard Form 23A are submitted for your review

and consideration, May we have your comments by not later than March 21,
1958, ‘

Information concerning the proposed changes may be obtalned by communicating
with Charles L., Madison, Real Property Division, Office of General Counsel,
General Services Administration, Room 6308, General Services Building,

Washington 25, D. C., Telephone Executive 3-4900 (Government dial code
183), extension 4354,

Sincerely yours
/S/I Franklin Floete

FRANKLIN FLOETE
Administrator



DIGEST AND EVALUATION OF AGENCY COMMENTS
IN RESPONSE TO LETTER DATED FEBRUARY 4,

PART A - LIST OF RESPONDING AGENCIES

Agency

1958

Substantive Comment

Recejved

Concurrence or

No Objection

Agriculture Department

Atomlc Energy Commission
Bureau of the Budget

Central Intelligence Agency
Civil Service Commission
Commerce Department
Comptroller General

Defense Department

Federal Communications Commission
Federal Deposit Insurance Corp.
Federal Home Loan Bank Bd.
Foreign Claims Settlement Comm,
Health, Education & Welfare
Housing & Home Finance Agency
Interior Department
International Cooperation Admin.
Interstate Commerce Comm.
Justice Department

Librarian of Congress

Panama Canal Company

Post Office Department
Railroad Retirement Board
Renegotiation Board

Securities & Exchange Comm.
Selective Service System

Small Business Administration
Smithsonian Institution

State Department 4
Subversive Activities Contract Bd.
Tennessee Valley Authority
Treasury Department

U. S. Information Agency
Veterans Administration

X
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PART B _~ DIGEST AND EVALUATION OF SU E CO S

Assianment of Claims

Comment (Veterans Administration) - Feels inclusion in SF 23A not essential,
although clause not objectionable.

Evaluation. Inclusion will reduce by one the number of clauses being added
by agencies elsewhere in contract documents. Although, as stated by VA,

this will lengthen SF 23A, the overall length of contract documents will not
be changed and uniformity will be increased.

Disputes
Comment (DOD) - Substitute "Secretary" for "head of the department.,"

Evaluation. SF 19 contains "head of the Federal agency™ and this texrm has

been included in SF 23A. This is desirable as both forms are for use in the
construction industry. However, the Definitions clause has been revised in .
an attempt to meet the Department of Defense wishes., It is believed no problem
exists with ASPR as no clauses are prescribed therein for construction contracts.

Comment (GAO) - Delete "determined by a court of competent-jurisdiction to
have been."

Evaluation. Deletion would be consistent with SF 19 and would not change
the intended meaning of the clause. T/L 1-83 to GSA Regulation Title 1,
explains that this phrase, although contained in Standard Form 32, is not
intended to affect the jurisdiction of the General Accounting Office.

Compent (SBA) - Paragraph (b) is somewhat ambiguous.
Evaluation. Discussion with representatives of SBA elicited no specific

suggestions as to the basis upon which the paragraph was considered
ambiguous nor were any suggestions for revision offered,
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ENERAL S<=RVICES ADMINISTRATION
| Washington 25, D.C.
August 21, 1958

Attached for your review and comment are proposed changes in Standard
Form 23A, General Provisions {Construction Contracts) and an explana-
tion thereof. This material was prepared by the interagency Task Force
for Review of Government Procurement Policies and Procedures.

The proposed revisions of SF 23A circulated for agency review and com-
ment on February 4, 1958, had a limited objective involving only the
Disputes, Payments to Contractors, Assignment of Claims, and Nondis-
crimination in Employment clauses. A revised edition incorporating
these changes was not issued because of the progress made by the Pro-
curement Task Force toward developing a comprehensive revision of the
form. The changes set forth herein supplement those proposed last
February. It is contemplated that separate additional submiesions for
agency comment will be made covering the Buy American clause and a
proposed Price Adjustment for Suspension, Delay, or Interruption of
the Work clause,

Your review of the attached material and advice of concurrence or recom-
mendations for changes by October 31, 1958, will be appreciated,

Members of your staff may obtain information concerning this material
by communicating with Herbert H. Spencer, Procurement Task Force Staff
(Code 183, Ext 3167).

Sincerely yours

Task Force for Review of Government
Procurement Policies and Procedures

Enclosure

GSA WASH DC 59-2693

’/7 aA— /7/\ :



PROPOSED REVISIONS OF SF 23A, GENERAL PROVISIONS
(CONSTRUCTION CONTRACTS)

(Explanatory Note: The new language in the clauses is underscored;
and language to be deleted is bracketed / F )

.Clause 3 - CHANGES

The second sentence of thia clause is reviged as follows to adopt similar
language as is used in Clause 4, Changed Conditions. Since the same
method is used in determining price adjustments under both of these
clauses, it is desirable to use like language. Furthermeore, the ''cost
of'' performance, rather than the "amount due', is the deciding facter
in the determination of the price adjustment, if any, te be made.

If such changes cause an increase or decrease in the / amount due
under this contract | cost ef, or [in "] the time raqui_r'ed for, [its 7
performance of this contract, an equitable adjustment shall be ~
made and the contract /shall be_7 modified in writing accordingly.

- Clause 5 - TERMINATION FOR DEFAULT - DAMAGES FOR DELAY-~
TIME EXTENSIONS

Paragraph (c) i8 revised to make it clear that delays of subcentractors or
suppliers, to be considered excusable, must be unforeseeable, beyond the
control and without fault or negligence of the prime contractor and his sub-
contractors or suppliers. A similar change was made in the 1955 edition
of Standard Form 32, General Provisions (Supply Contract).

Paragraph (d) has been added to make this default clause consistent with

a similar clause in the current edition of SF 32, which was originally
included in the earlier (1949) edition of SF 32, to clarify the Government's
alternative rightas on default terminations.

(c) The right of the Contractor to proceed shall not be terminated, a8
provided in paragraph (a) hereof, nor the Ce¢ntractor charged with
liquidated or actual damages, as provided in paragraph (b) hereof
because of any delays in the completion of the work due to unfore-
seeable causes beyond the control and without the fault or negligence
of the Contractor, including, but not restricted to, acts of God, or

of the public enemy, acts of the Government, in either its sovereign
or contractual capacity, acts of another coatractor in the performance
of a contract with the Government, fires, floods, epidemics, quaran-
tine restrictions, strikes, freight embargoes, and unusually severe



weather, or delays of subcontractors or suppliers due to / such /
unforeseeable causes beyond their control and without their fault

or negligence: PROVIDED, That the Contractor shall within 10 days
from the beginning of any such delay, unless the Contracting Officer
shall grant a further period of time prior to the date of final settle-
ment of the contract, notify the Contracting Officer in writing of the
causes of delay, The Contracting Officer shall ascertain the facts
and the extent of the delay and extend the time for completing the
work when in his judgment the findings of fact justify such an ex-
tension, and his findings of fact thereon shall be final and conclusive

on the partles hereto, subject only to appeal as provided in Clause
6 hereof,

(d) The rights and remedies of the Government provided in this
clause are in addition to any other rights and remedies provided
by law or under this contract,

3, Clause 7 - PAYMENTS TO CONTRACTORS

In addition to the changes proposed in this clause by the letter of February
4, 1958, additional changes are recommended, Wherever the term '"partial
payments "' is used in the present clause, the term ''progress paymenta'
will be substituted. The text showing these changes in paragraphs (b) and
(c) is not included, Payments of this type are defined in GSA Personal
Property Management Regulation No. 33 as ''progress paymenta'' and this
change will establish consistency in the use of these terms,

The second sentence of paragraph (a) is added to provide an agreed basig
for progresa payments and to achieve uniformity since similar provisions
are frequently included by contracting agencies, The fourth sentence of
paragraph (a) is added to permit using agencies to authorize, if desired,
payment for materials not delivered to the site, A provision of this kind
has been used by some agencies on larger contracts to enable contractors
to finance the work more easily,

(a) /Unlesa otherwise provided in the speci.ﬁca.tions, partla.l/ Progress
‘payments will be made monthly as the work /progreues at t the end of

- each calendar month, or as soon thereafter as practicable / Eroceeda.
or at more frequent intervals as determined by the Contra.cting Officer,
on estimates /made and / approved by the Contracting Officer. If
requested by the Contractmg Officer, the Contractor shall furnish the
estimated costs of the various elements of work to be performed in such
detail as requested and for the purpose of estimatmiprogrreae payments,
In preparing estimates the material delivered on the site and preparatory

work done may be taken into consideratiom. Undelivered material may be
considered only if authorized by the contract.

2
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Clause 8 - MATERIALS AND WORKMANSHIP

This clause has been subdivided to treat '"materials'' and "workmanship"
in paragraphs (2) and (b), respectively, The new language ias intended
to make it clenr that, unless otherwise provided, references toc equip-
ment, materials, etc. are not to be construed to limit competition but
only to establish a standard of quality. The clause also states specifi-
cally that the expense of submitting samples shall be borne by the Gon=-

tractor,

(2) Unless otherwise specifically provided for in /the speci-
hcations/ this contract, all equipment, materials, and articles
mcorporated in the work covered by this contract are to be new,
and of the most suitable grade of their respective kinds for the
purpose /and all workmanship shall be first class /. /W’here
equ1pment, materials, or articles are referred to in the specifications

as "egual to' any particular standard, the Contracting Officer
shall decide the question of equa.ht'y./ Unless otherwise speci~
fically provided for in this contract, reference to any equipment,
materials, articles, or type of construction, by name, make or
catalogue number shall be interpreted as establishing a standard
of quality and shall not be construed as limiting competition, and
the Contractor, in such cases may at his option, use any equipment,
materialg, articles, or type of construction, which in the judgment
of the Contracting Officer is equal to that named, The Contractor
‘shall furnish to the Contracting Officer for his approval the name
of the manufacturer of machinery, mechanical and other equipment
which he contemplates incorporating in the work, together with
their performance capacities and other pertinent information,
When required by /_the ﬂpeciﬁcationu/ this contract, or when
called for by the Contracting Officer, the Contractor shall furnish
the Contracting Officer for approval full information concerning
the materials or articles which he contemplates incorporating in
the work, Samples /of ma.ter:a.ls/ shall be submitted for approval
when so directed, at the Contgactor's expense, with all shipping
charges prepaid. Machinery, equipment, materials, and articles
ingtalled or used without /—uch-? reguired approva.l- shall be at the
rigk of subsequent rejection.

{b) All work performed under this contract shall be firat clase,
The Contracting Officer may, in writing, require the Contractor
to remove from the work such employee as the Contraoting Officer
deems incompetent, careless, insubordinate, or otherwise
objactionable, or whose continued employment on the work is

deemed by the Contracting Officer to be contrary to the public
interest,




Clause 9 = INSPECTION

Paragraph (a) is revised to make it clear that the Government may
reject or require correction of material and/or workmanship that is
defective, or that does not conform to the contract, whether or not
defective, Paragraph (d) is revised to clarify the language concern~
ing finality of off-site inspection,

(a) Except as otherwise provided in paragraph (d) hexreof, all
material and workmanship, if not otherwise designated by the
specifications, shall be subject to inspection, examination, and
test by the Contracting Officer at any and all times during manu~
facture and/or construction and at any and all places where such
manufacture and/or construction are carried on, The Government
shall have the right to reject, /defectwe material and worlkananshi 7
or require /itﬂ /the correction of, material and/or workmﬂ.nship
which is defective or which does not conform to the contract.
Rejected workmanship shall be satisfactorily corrected and rejected
material shall be satisfactorily replaced with proper material
without charge therefor, and the Contractor shall promptly
segregate and remove the rejected material from the premises,

If the Contractor fails to proceed at once with the replacement

of rejected material and/or the correction of /-&efective_j

rejected workmanship the Government may, by contract or
otherwise, replace such material and/or correct such workman-
ship and charge the cost thereof to the Contractor, or may
terminate the right of the Contractor to proceed as provided

in Clause 5 of this contract, the Contractor and surety being
liable for any damage to the same extent as provided in said
Clause 5 for terminations thereunder,

{d) Inspection of material and finished articles to be incor~-
porated in the work at the site shall be made at the place of
production, manufacture, or shipment, whenever the quantity
juetifies it, unless otherwlise stated in the specifications; and
such inspection and written or other formal acceptance, unless
otherwise stated in the specifications, shall be final, except
as regards latent defects, departures from specific require-
ments of the contract, damage or loss in transit, fraud, or
such gross miatakes as amount to fraud. /Subject to the re=
quirements containeclT Except as provided in the preceding
sentence, the inspection of material and workmanship for final
acceptance as a whole or in part shall be made at the site,
Nothing contained in this paragraph (d) shall in any way restrict
the Government's rights under any warranty or guarantee.
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6. Clause 11 - PERMITS AND RESPONSIBILITY FOR WORK, ETC,

For simplification, it is proposed that the heading of this clause be
changed to '"Permits and Responsibilities, "

As revised, the clause clarifies that the Contractor is respoensaible,
without additional expense te the Government - (1) for obtaining "any
necessary,'' as distinguished from "all, ' licenses and permits; (2) for
complying with any applicable Federal, State, and Municipal laws,
codes or regulations; and (3) for damages to persons or property.

The revision alse requires the Contractor to take proper pafety and
health precautions. This is desirable as sound construction practice.

The last sentence changes the language from ''final acceptance' to !"final
inspection.” Thia will relieve the Contractar of responsibility during
the period which intervenes between the date of final inspection of work
at the site and the date of final settlement,

PERMITS AND /ﬁESPONSIBILITY FOR WORK, ETC 7
RESPONSIBILITIES

The Centractor shall be responsible, without additieonal
expenge to the Government, in connection with the prose-
cution of the work, for obtaining /511 / any necessary

licenses and permits /requlred for the prosecution of the
work, /, for complying with any applicable Federal, State,

and Municipdl laws, codes or regulations, and for /He shall
be responsible for / all damages to persons or prop;;rty that
occur as a result of hig fault or negligence /in connection
with the prosecution of the work/, He aha.ll?a.kelroper

safety and health precautions to protect the work, the workers
and the public, He shall also be responsible for all materiale
delivered and work perfermed until completion and fimal
/_acceptance7 inspection, except far any cormpleted untt thereof
which theretofore may have been finally accepted,

7. PROPOSED NEW CLAUSE ENTITLED "OTHER CONDITIONS AFFECTING
THE WORK" ’

Thias clause is added for the purpose of including specific terms setting
forth the comtractor's responasibility for ascertaining conditions cen-
cerning the performance of the werk, It will serve to standardixe
similar clauses currently used by individual agencies. It is based,
somewhat, on paragraph 2 of Standard Form 22, Instructiens te
Bidders (Construction Contracts).
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OTHER CONDITIONS AFFECTING THE WORK

The Contractor shall be responsible for having ascertained
the nature and location of the work, the general and local
conditions, and all other matters which can in any way
affect the work or the cost thereof under this contract. Any
failure by the Contractor to acquaint himself with all the
available information corncerning these conditions will not
relieve him from responasibility for estimating properly

the difficulty or cost of successfully p_eriorrz?in_—g:the work,

The Government assumes no responsibility for any under-
standing or representations concerning conditions at the
site made by any of its officers or agents prior to the
execution of this contract, unless such underatandin!_gx_-
representations by the Government are expressly stated
in the contract,




"~ Digest and Evaluation of Comments Réceived from Agencies and from the
Associated General Contractors of America, Inc., in Response to Letter
dated August 21, 1958,

Part A - List of Responding Agencies

Agency Substantive Comment Concurrence or
Received No Objection -

Agriculture Department

Atomic Energy Commission

Bureau of the Budget

Central Intelligence Agency

Civil Aeronautics Board

Civil Service Commission

Civil and Defense Mobilization

Commerce Department

Comptroller General

Defense Department

Federal Communications Commission
Federal Deposit Insurance Corporation
Federal Home Loan Bank Board

Federal Mediation & Conciliation Service
Federal Power Commission -

Federal Trade Commission

Foreign Claims Settlement Commission
Health, Education, and Welfare Department
Housing and Ilome Finance Agency
Interior Department

International Cooperation Administration
Interstate Commerce Commission

Justice Department

Librarian of Congress _ -
National Capital Housing Authority : X
National Mediation Board
"Panama Canal Company ’ X
Post Office Department X
Railroad Retirement Board:

Renegotiation Board

Securities and Exchange Commission

Selective Service System

Small Busineas Administrdtion X
Smithsonian Institution '

State Department

Tennessee Valley Authority

Treasury Department

United States Information Agency

Veterans Administration
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Part B ~ Digest and Evaluation of Substantive Comments

Clause 3 - CHANGES

Comment (Agriculture): Substitution of ""cost of!' for "amount due'' precludes
allowance of profit,

Evaluation: Change in cost is established as a prerequisite for an equitable
adjustment and not as the basis upon which the adjustment will be made,

Comment (Commerce~Public Roads): Recommends clarification of first two sen-
‘tences; also, that methods for making equitable adjustments be prescribed,

Evaluation: Language clarified. Adoption of remainder of recommended changes
not considered appropriate.

. Clause 4 - CHANGED CONDITIONS

Comment (GSA-General Counsel): Transmits July 1958 issue of Government Con-
tracts Review containing an article concerning this clause and recommends its
study by Task Force, Suggests, if nothing more, a change in title might tend

to eliminate the filing of many spurious claims alluded to by the author,

Evaluation: Determined that change in title would be confusing, unless clause is
revised, it would lead contractors to believe a change has been made.

Comment (Commerce-Public Roads): Recommends revision of second sentence to
provide for (1) price adjustment only where conditions differ from those indi-
cated, or (2) where they differ from those ordinarily encountered to such a
degree that a change order is issued; to provide for a time adjustment in such
cases and, also, where performance of the work is delayed by unusual conditions
{covered by (2)) even though no change order issues. Except as provided above,
the contractor would be required to perform the work without adjustment of the
contract price or time for performance.

Evaluation: This suggestion would shift a portion of the burden from the Govern=-
ment to the contractor and presumably result in increased bid prices., Accordingly,
clause not changed. ' ' ,

Clause 51 - TERMINATION FOR DEFAULT-DAMAGES FOR DELAY-TIME EXTENSIONS

Comment (AEC): Delete "unforesseable' from I(c). Not includ=d in Standard Form
32 and see no reason for difference in construction.

=
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Evaluation: Deletion was considered in developing the 1953 edition of Standard
Form 23A. It was decided, at that time, to retain the word and to provide by
regulation for its deletion in periods of national emergency. As AEC has not
indicated that a problem exists, and as no similar suggestion was received from
any other source, no change has been made. |

Comment (Commerce~Weather Bur,, Comp, Gen,, DOD, GSA-Gen, Counsel, Interior):
Propose clarifying language changes in (c¢) re delays of subcontractors or suppliers. .

Evaluation: Suggestion of Comptroller General adopted.

Comment (Commerce-Public Roads): Proposes inclusion in (c) of definition of un-
usually severe weather; also suggests, if definition included, that GSA make
arrangements with Weather Bureau for development of forms of reports and main-.
tenance of data to facilitate its application,

Evaluation: Discussion with Dr. H, E. Landsberg, of the Weather Bureau, indi~
cates data needed, should the definition be adopted, is not available at all

stations; aos, that any change in reporting would require consultation to deter=
mine extent of change and burden which would be placed upon Weather Bureau. In-
clusion of proposed definition should not be considered unless and until arrange-
ments have been made to assure that data would be available for its application,

It would be advisable to obtain the opinions of the procurement agencies with
respect to the need for the proposed definition before making any arrangements
with the Weather Bureau that might place a burden upon that Bureau greater than
the usefulness of the definition might warrant,

Comment (Associated General Contractors): Change "'strikes'' to 'labor disputes."

Evaluation: Mr. William Dunn, of AGC, attended a Meeting of the study group at
which this proposal, previously made by AGC, was discussed, and the minutes state
AGC withdrew its suggestion, Although the proposal was repeated in the AGC letter,
Mr., Dunn advised informally that they were not pursuing the matter. (As a practi-
cal matter, the proposal would change only the list of examples of causes of delay
rather than the basic criteria, ) ' '

Comment (AEC): Word (d) exactly as. same provision in Standard Form 32,
Evaluation; Standard Form 32 clause contaiﬁs the words ‘''shall not be exclusive and"

which do pot appear in proposed (d). Addition of these words would not increase
clarity-and would add unnecessary length,

Clause 7 - PAYMENTS TO CONTRACTORS @



Paragra:ph {a)

Comment (Commerce): Object to absolute requirement for monthly payments on
contracts under $10, 000, or where monthly earnings are insignificant.

Evaluation: Standard Form 19, used on contracts up to $10, 000, contains no manda-
tory requirement for progress payments. On larger contracts, contractors should

be assured of payment for work pexformed. ‘

Comment (AEC, BOB, GSA-Comptroller, SBA): Suggest revision of proposed new

second sentence. Reasons given include posgsibility of construction as authority

for advance payments.

Evaluation: Sentence has been revised to meet objections.

Comment (Associated General Contractors): Add, at end of third sentence, "'by

the contractor' as the revision of (a) provides for preparation of estimates by

the contractor.

Evaluation: It was not intended that discretion be transferred to the contractor
.and the third sentence has been revised to make this clear. '

Comment (BOB, Comp. Gen.): Recommend deletion of proposed new fourth sentence.
Evaluation: The sentence has been revised to meet objections.

Paragraph (b)

Comment (AEC, Commerce-Public Roads, Panama Canal Co.): Recommend provision
for payment, upon substantial completion of work, of that portion of retained percen-
tage in excess of amount determined by the contracting officer to be adequate for
protection of the Government.

Evaluation: Such a provision is in use in Army, GSA (PBS), and Interior (Reclama-
tion), and informal inquiry indicates Navy and VA would have no objection. Accord-.
ingly, provision included,

Comment (DOD): Recommend provision, in contracts estimated to exceed one year,
pérmitting reduction, after 50% completion, of retained percentage to not less than
10% of the estimated value of the work remaining to be done or 1-1/2% of the total
contract amount. :
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Evaluatiorz DOD states use authorized in DOD and Interior. Informal
inquiry in Interior indicates not used generally, Objections raised by
other similar agencies, as well as Interior. Determined not to include
in standard form.

Clause 8 - MATERIALS AND WORKMANSHIP

Paragraph (a)

Comment (Interior): Suggests reference in line 10 to "type of construction,
by name" be changed to read '"patented process, by trade name,"

Evaluation: Informal discussion with representative of Interior indicates
feeling that ''type of construction' is too broad - that contractor should be
given option only if patented process has been named as a.standard. Change
made to meet objection, / -

Comment (Commerce-Public Roads): Suggests revision of sentence
beginning, in line 15, with the words "The Contractor'',

Evaluation: Adopted.

Comment (Commerce-Maritime): Suggests afddii;ion, after "work! in 5th line
from bottorn, of "however, such approval does not relieve the contractor
of his responsibility for furnishing material to conform to the specifications."

Evaluation: Considered unnecessary in view of requirement of Standard
Form 23 for strict compliance with the specifications.

Comment (SBA): Suggests specific statement that dispute as to equality is
subject to Disputes clause.

Evaluation: Need has not been apparent under present language and revision
makes no substantive change as to decisions on equality. There are numerous
areas where appeal is possible although no specific reference may not be
made to the Disputes clause,

Paragraph (b)

Comment (Commerce-Public Roads, Interior, AGC):Questi:on use of term
""first Class'" as susceptible of interpretation to mean 'best',

Eivaluation: Term changed to ''skillful and workmanlike manner",



. Clause 9 - INSPEC YtON

Paragraph (a)

Evaluation: Adopted.

Comment (AGC): Takes exception to changes, suggesting possibility of

rejection on basis of faulty design or failure to produce satisfactory result
even though contract requiremernts are met. Questions absence of mention
of right of appeal.

Evaluation: In inforrnal discussion with representative of AGC, it was agreed
that comment was directed not at the proposed changes but at the clause
itself, The comment was that of a member firm and did not represent a
problem to AGC, - ' '

Paragraph (d)

Comment (Comp. Gen., GSA-General Counsel): Suggest substitute language

for ""whenever the quantity justifies it, !

Evaluation: GSA language adopted.

Clause 11 - PERMITS AND RESPONSIBILITIES

Comment (Commerce, GSA-General Counsel): Suggest clarifying language -

changes.,

Evaluation: Adopted in part.
Comment (NCHA): Add to next to last sentence ''and the property of others,"

Evaluation: Adopted.

Gomment (AEC, Agriculture, BOB, Commerce, GAO, GSA, HHFA,
' Interior, NCHA):

Object to substitution of ""inspection' for "acceptance."
Evaluation: Language suggested by GSA adopted to accomplish desired result.
Clause 15 - COVENANT AGAINST CONTINGENT FEES

Comment (AEC): Conform to Standard Form 32,

p|



PROPOSED NEW CLxUSE - OTHER CONDITIONS A¥*ECTING THE WORK

Comment (SBA): To avoid ambiguity, this clause should indicate relief
under clause 4 is not restricted by this clause. '

Evaluation: Adopted.

Comment (AGC): The phrase ''and all other matters which can in any way
affect the work or the cost thereof under this contract' is most serious.

It is ambiguous, does not spell out the exact responsibility so that the cost
thereof can be accurately determined. Almost certainly will increase costs
of construction by reason of increased contingencies. Reference to "all
available' information is objectionable on grounds that contractors may not
rely on information provided but must obtain background data.

Evaluation: Clause revised to meet objections.

Comment - PROPOSED ADDITIONAL CLAUSE FOR PRICE ADJUSTMENT
FOR CHANGES IN WAGE RATES

Comment (Post Office): Suggests clause providing for price adjustment
where wage rates predetermined by Secretary of Labor are not firm for
duration of contract.

Evaluation: Discussion with representative of Department of Labor confirms
that there is no need for such a clause. Only by 'inadvertences' are rates
changed after award and, under decisions of Comptroller General, price
adjustment can be made in such cases without contract provision if costs

are increased.



ADMINISTRATION
Washington 25, D.C.

December 3, 1958

The Honorable
The Secretary of Defense
Washington 25, D. C.

Dear Mr, Secretary:

Attached for your review and comment are proposed c‘1ar_13es in certa..m
construction contracting forms, Standard Forms 20, Invitation for Bids;
21, Bid Form; 22, Instructions to Bidders; and 23, Copstn-:-:tx-:m Contract.

These proposed changes are a part of an effort to achieve simplicity and
uniformity of forms and procedures employed in Government construction
contracting, The changes have been developed by the interagency Task
Force for Review of Government Procurement Policies and Procedures,
partially on the basis of suggestions made by Government agencies in

response to a letter dated March 31, 1958, from the Administrator of
General Services.

Additional changes are anticipated with respect to Late Bids and the Buy
American Act. Agency comments on proposed regulations on these sub-

jects were requested by letters dated June 20 and September 8, 1958,
respectively,

Your review of the attached material and advice of concurrence, or recome

mendations for changes therein, by March 13, 1959, will be appreciaicd,

Members of your staff may obtain information concerning the enclosures

by communicating with Herbert H, Spencer, P
(Code 183, Ext. 3167). ; P » Procurement Task Force

Sincerely yours

ngl‘{, Chairman

PHIL w,

Task Force for Review of Government
Procurement Policies and Procedures

Enclosures

GSA WASH DC 59-7102



DRAFT - FOR DISCUSbH.IN PURPOSES ONLY

PROPOSED CHANGES IN STANDARD FORMS
20, 21, 22, and 23

Standard Form 20, Invitation for Bids (Construction Contract).

Changes in this form are shown on the accompanying proposed revision there-
of, The change in the language following the words '"Sealed bids'' is intended
to avold any misunderstanding that bids are limited to furnishing the items
enumerated, i, e., labor, equipment, etc, Several agencies suggested inclu-
gion of additional words, such as tools, utilities, and services, to avoid such
misunderstanding,

The words which appear at the bottom of the current edition »f the form con«
cerning information regarding liquidated damages, etc, have been deleted as

being unnecessary,

Standard Form 21, Bid Form.

Several changes will be observed on the accompanying proposed revised Stand-
ard Form 21, for which no explanation ise deemed necessary. The words '"fur-
nish all labor, equipment, and materials and'", following the words ''the under-
gigned hereby proposes to'', have been deleted for the same reason as is given
above for the similar change in Standard Form 20, and to maintain consistency
in these related standard forms, Spaces have been provided on the face, rather
than on the reverse (as on the current edition), for insertion of dates of com-
mencement and completion of the work because of the importance of these items,
The small business representation has been revised to reflect the most recent
definition of small business prescribed by the Small Business Administration
for purposes of procurement in the construction industry,

_is bracketed /_ /.)

Standard Form 22, Instructions to Bidders,

(Explanatory Note: Only those paragraphs proposed to be changed are set forth
herein. New language in the paragraphs is underscored; and language deleted

1, Paragraph 1 - Explanation to Bidders,

The words "invitation for bids" have been added to make it clear that the
paragraph applies to any part of the invitation for bids, rather than only
to the drawings and specifications, Directions for acknowledgment of

. addenda have been provided,
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Explanations to Bidders. Any explanation desired by 2 bidder/ s /
regarding the > meaning or interpretation of the invitation for bids,
drawings , /a_nd/ specifications , etc, must be requested in writing
and with sufficient time allowed for a reply to reach /them/ him
before the submission of /theu'/ his bid/ s A /Ora.l explanations
or instructions given before the award of the contract will not be
bmdmg./ Any interpretation made will be in the form of an ad~
dendur to the /Spemfxcatlons or/ invitations for bids, drawings ,
specifications; etc.,and will be furnished to all bidders s and its
receipt by the bidder shall be acknowledged in the space prov:ded
on the Bid Form (Standard Form 21) or by letter or telegram re=
ceived prior to bid opening, Oral explanations or instructions given

before the award of the contract will not be bi.ndingL

Paragraph 2 - Conditions at Site of Work,

" This paragraph is revised to broaden its scope by directing bidders to

ascertain the nature and location of the work, the general and local
conditions, and all other matters which can affect the work or the cost

thereof, The change in title is made to indicate the broader scope of
the paragraph,

/Conditions at Site of Work/ Other Conditions Affecting the Work,
/Bidders should visit the site to ascertain pertinent local conditions
readily determined by inspection and inquiry, such as the location,
accessibility and general character of the site, labor conditions,
the character and extent of existing work within or adjacent thereto,
and any other work being performed thereon, / Bidders should as-
certain the nature and location of the work, the general and local
conditions, and all other matters which can in any way affect the
work or the cost thereof, Failure to do so will not relieve bidders
from responsibility for estimati.ng properly the difficulty or cost of
successfully performing the work, The Government will assume
no responsibility for any understanding or representations concern-
ing conditions at the site made by any y of its officers or agents prior
to the execution of the contract,

Paragraph 4 - Bid Guaranty,
In the interests of simplification and because the language is considered

urinecessary, the proviso in the last sentence of the first subpa.ragra.ph
is omitted,

Where security is required, failure to submit the same with the bid
may be cause for rejection, The bidder, at his option, may furnish

2



a bid bond, postal money order, certified check, or cashier's
check, or may deposit, in accordance with Treasury Department
regulations, bonds or notes of the United States (at par value) as
security in the amount required, /: Provided, That where the
total amount of the bid is $2, 000 or less, the contracting agency
may declare a bid bond unacceptable by so stating in the specifi-
cations or Invitations for Bids, /

No changes are proposed in the remainder of Paragraph 4,

Paragraph 5 - Preparation of Bids,

This paragraph is revised to state that bids should be manually signed
(rather than must), and to include reference to telegraphic bids in (a)
rather than (d); to provide in (b) that where the bid form explicitly
requires bidders to quote on all items, failure to do so will , rather
than may, disqualify the bid; and to make the language of (d) appli-
cable to all modifications rather than only to telegraphic modifications,

(a) Bids shall be submitted on the forms furnished, or copies there-

(b)

(c)

(d)

of, and /must/ should be manually signed, If erasures or other
changes appear on the forms, each féuch/ erasure or change must
be initialed by the person signing the bid, Unless specifically
called for, telegraphic bids will not be considered,

The bid form [of bid/ will provide for quotation of a price /_ /
or pnces / Tfor one or more items , which may be 1u.mp ‘sum
bids, alternate prices, scheduled items resulting in a bid on a
unit of construction or 2 combination thereof, etc, /_Where re~
quired on the bid form, bidders must quote on all items and they
are warned that failure to do so may disqualify the bid,/ Where
the bid form explicitly requires that the bidder quote on all items,

failure to do so will disqualify the bid, = When quotations on all

items are not required, bidders should insert the words ''no bid"

in the space provided for any item on which no quotation is made,

Unless called for, /Alternate/alternate bids will not be considered,
Tunless called for, /

/Unlass _specifically called for, telegraphic bids will not be con-
sidered, / Modifications /by telegraph/ of bids already submitted
will be considered if received prior to the time fixed in the Invi-
tation for Bids for receiving blds, Telegraphic modifications

will be considered, but Tshallfhould not reveal the amount of
the original or revised bid.

3



5.

Paragraph 7 - Receipt and Opening of Bids,

The title of this paragraph is changed to "Receipt and Public Opening
of Bids' to reflect the new subparagraph (d) discussed below,

Revision of subparagraphs (a) and (b) is deferred pending determina-
tion of the Governmentwide policy with respect to Late Bids concern=
ing which agencies were requested to cornment by letter dated June 20,
1958, No change is proposed in subparagraph (c).

Subparagraph {d) is added as the subject matter is closely related to
that of paragraph 7, It appears as paragraph 9 of the current edition,

(d) At the time fixed for the opening of bids, their content/ s /
will be made public for the information of bidders and others
/properly/interested, who may be present either in person or
by representative, '

Paragraph 8 - Withdrawals of Bids,

This paragraph is revised to make it clear that a bid may not be with=
drawn after the time fixed for opening rather than after the pa.rtu:ular
bid has been opened.,

Bids may be withdrawn on written or telegraphit request re-
ceived from bidders prior to the time fixed for opening. Negli-
gence /_c-)n the part of the b1dder/ in preparing /—the /bids confers
no right for /the/ withdrawal /of the b1d/ thereof after /it has
been opened_/ the time fixed for the opening of bids,

Paragraph 9 - Bidders Present,

This paragraph is to be omitted as a separate paragraph but appears
as paragraph 7 (d),

Paragraph 10 - Bidders Interested in More than One Bid,.

This paragraph is to be omitted, While problems of double bidding may
require special handling in agency procedures, for the reasons set forth
below it is considered undesirable to include general policy on this
subject in Standard Form 22,

The first sentence may be interpreted to require that bids received from
two or more bidders must be rejected if such bidders are divisions, sub=~

4
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sidiaries, or affiliates of a parent firm, even though such diviaions,
etc., ordinarily compete with one another in their normal business
operations (e, g.ydivisions of General Motors Corporation, subsi-
diaries of U, S. Steel), It is to be noted that the language of this
sentence is substantially the same as that of a Navy statute repealed
in 1948 (R, S. 3722).

The secend sentence limits the application of the first sentence and,
with the omission of the first sentence, becomes unnecessary,

Paragraph 11 - Award of Contract,

The paragraph is renumbered as paragraph 9 and is changed as follows:
9 - Award of Contract.

{a) /_The contract will be awarded as soon as practicable to
the lowest/ Award of contract, if any, will be made with
reasonable promptness to that responsible bidder, whose
conforming bid is most advantageous to the Government,
price and other factors considered, /provided his bid is
reasonable and it is to the interest of the Government to
accept it, ./ .

(b) The Government /reserves the right to/ may waive any
informality in bids received when such waiver is in /—thé7
its interest /of the Government/ In case of error in the
‘extension of prices, the unit prxce will govern,

{c) The Government /further reserves the right tg/ may
accept /or reJect/_ any /or all/ 1tem/ 8 / or combination
of items of /any/ a bid, uniess precluded by the invita -
tion for bids or theé bidder /qualifies such bid by specific/
includes in his bid a restrictive limitation. /; also to
make an award to the bidder whose aggregate bid on any
combination of bid items is low_.__/

Paragraph 12 - Rejection of Bids,

The paragraph is renumbered as paragraph 10 and is edxtorla.lly changed
ap follows: :

10 - Rejection of Bids.

The Government /reserves the right to/ may reject any
and all bids when /_uch rejection if/ in /the/ its interest



/of the Government/ f.o regecﬂ the bid of a bidder who has
prevmusly failed to perform properly or complete on time con-
tracts of a similar nature; fand to reject/ or the bid of a bhidder
who is not, in the opinion of the Contracting Officer, in a posaition
to perform the contract,

11, Paragraph 13 - Contract and Bonds.

The paragraph.is renumbered as paragraph 11 and is editorially changed
as follows:

11 = Contract and Bonds.

The bidder to whom award is made }_shalll will , within the
time established in the bid, Ia_nd when requu'ed ired, / enter into a
written contract with the Govern.ment and , when required,
furnish performance and pay-ment ‘bonds on Govemment standard
forms, The bonds }_shall/ will be in the amounts indicated in
the specifications or the Invitation for Bids,

Standard Form 23, Construction Contract,

Several self-explanatory changes will be observed on the accompanying pro-~
posed revised Standard Form 23, The words '"furnish all labor, equipment,

" and materials and'' have been deleted from the ''statement of work' for the
same reason as is given previously for the similar change in Standard Form.
20, and to maintain consistency in these related standard forms.



. FO® DISCUSSION PURPOSES ONLY

STANDARD FORM 20 [T - |
REVISED mOVENSER (980
GENERAL SIRYICES ADMIN(|ITRAT ION
L GENERAL AYION MO, 18
INVITATION FOR BIDS ,
(CONSTRUCTION CONTRACT) oyl
MWAME AND LOCATION OF PROJECY DEPARTHMENY OR AGENCY
Y {asuing afics)
. Sealed bida in for the work described hereln will be received until
in
end then publicly opened.

Information regarding bidding material, bid guarantee, and bonds

Description of work




FOR  SCUSSION PURPOSES ONLY

STANDARD FORM 21 . ’ | RCFERENCE
n:v&uo NOVEMBER 1068
ENERAL SERVICES ADHlNIiTRATION

GENERAL REGULATION WO, B I D F 0 R M
(CONSTRUCTION CONTRACT) l

Read the Instructions to Bidders (Standard Form 22) DRTRATETINVITATION

This form to be submiited in
NAME AND LOCATION OF PROJECT

NAME OF BIDDER (Type or print)

(Date)
TO:

In compliance with the above-dated invitation for bids, the undersigned i:z:eby proposes to perform all work
for i

In strict accordance with the General Provisions (.Shndurd Form 23A), specifications, schadulaa, drawings,
and conditions, for the following amount(s)

The undersigned agrees that, upon written acceptance of this bid, mailed or otherwise fumished within

calendar days ( calendar days unless a shorter period be inserted by the bidder) after the
date of opening of bids, he will within calendat days (unless a shorter period is allowed) after re-
receipt of the prescribed forms, execute Standard Form 23, Construction Contract, and give performance and
payment bonds on Government stendard forms with good and sufficient surety.

The undersighed agrees, if awarded the contract, to commence the work within calendar days after
the date of receipt of notice to proceed, and to complete the work within calender daeys after the
date of receipt of notice to proceed.

(Continue on other aide)

)
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The undersigned acknowledges receipt of the following addenda to the invitation for bids, duwlnn. and/ot
specifications, etc. (Give number and date of each )}

The undersigned represents (Check appropriate boxes):

(1) That he D 18, D s not, a smell business concern. (For thia purpose, a small business concern s one

()

)

that (a) is independently-owned and operated, (b) is not diminant in its field of operation, and
(c) with affillates, had sverage annual receipts for the preceding three yearm of $5.000,000 or
{eav. See Code of FPedersl Regulations, Title 13, Part 103, »ss amendei, for additional infor-
matiod,)

(a) That he D has, D has not, employed or reuined any company or person (other than a (uil-time bona
Ade employee working solely for the bidder) to solicit or secure this contract; and

(b) That be D has, D has not, paid or agreed to pay any company or person (other than a full-tims bona
fide employse working solely for the bidder) any fee, commission, percentage or brokerage fee contingent
upen or resulting from the award of this contract, and agrees to furnish information relating thereto as requested
by the Contracting Officer. (For interpretation of this representation, including the term '‘bona fide
employes,’”’ sse Code of Federal Regulations, Title 44, Chapter I, Part 150.)

That he operates as an D tndividual, D partnership, D joint venture, D corporation, incorporated in State
of ) ’

Enclosed is bid guarantee, consisting of

in the amount of

NAME OF BIDOER (Typo or print) FULL NAME OF ALL PARTHERS (Type or print)

BUSINESS ADDRESS (Typs or print)

8Y (Signatare in ink. Type or print name under sidnature)

YITLE ( Ty pe or print)

DIRECTIONS FOR SUBMITTING BIDS

Envelopes containing bids, guarantee, etc., must be sealed, marked, and addressed as follows:

CAUTION: Bids should not be qualified by exceptions to the bidding conditions.
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. FOR DISCUSSION PURPOSES ONLY

STANDARD FORM 23 . __MNTRACT NO.
REVISED NOVEWMAER 938 g

CENERAL SEAVICES ADRINISTRATION CONSTRUCTION CONTRACT

(See insfructions on reverse)

DATE OF CONTRACTY

NAME AHD ADDRESS OF CONTRACTOR CHECK APPROPRIATE BOX
D Individual
[] Partnership
D Joint Venture
[] Corporation, -incarporated
in the State of

DEPARTMENT OR AGENCY

QONTRACT FOR (Work to be perforzmad)

AMOUNT OF CONTRACT ( Bxproen in wards and fifures)

ADMINISTRATIVE DATA (Optional)

THIS CONTRACT, entered into this date by The United States of America, hereinafter called the Govemn-
ment, represented by the Contracting Officer executing this contract, and the individual, pattnership, joint

venture, or cotporation named above, hereinafter called the Contractor, witnesseth that the parties hereto
do mutually agree as follows:

Statement of Work. In consideration of payment by the Govemment of the amount stated above, the Con-
tractor shall perform the above described work in strict accordance with the General Provisions (Standard
Form 23A), specifications, schedules, drawings, and conditions all of which are made a part hereof and des-
ignated as follows:

WORK SHALL BE STARTED WORK SHALL BE COMPLETED




Alterations. The followingchanges were made in this contract before it was signed by the parties

. hereto:

In witness whereof, the parties hereto have executed this contract as of the date ¢ntered on the first
page hereof. ;

THE UNITED STATES OF AMERICA CONTRACTOR
By (Name of Contraactor)
By (Signature)
(Official title) (Title)

.

INSTRUCYIONS
1. This form shall be used, as required by GSA regulations, for contracts for the construction,
alteration, or repair of public buildings or workas.

2. The full name and business address of the Contractor must be ingerted in the space provided on
the face of the form. The Contractor shall sign in the space provided above with his usual signature
and typewrite or print name under all signatures to the contract and bonds.

3. An officer of a corporation, a member of a partnership, or an agent signing for the Contractor
shall place his signature and title after the word '‘By” under the name of the Contractor. A contract
executed by an attorney or agent on behalf of the Contractor shall be accompanied by two authenticated
copies of his power of attorney, or other evidence of his authority to act on behalf of the Contractor.



DIGEST AND EVALUATION OF COMMENTS RECEIVED FROM AGENCIES AND
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. IN RESPONSE
TO LETTER DATED DECEMBER 3, 1958

PART A = LIST OF RESPONDING AGENCIES

Agency

Agriculture Department

Atomic Energy Commission

Bureau of the Budget

Civil Aeronautics Board

Central Intelligence Agency
Civil and Defense Mobilization
Civil Service Commission

Commarce Department

Comptroller General

Defanse Department

Federal Communications Commission
Federal Power Commission

Health, Education and Welfaxe
Housing and Home Finance Agency
Interior Department

International Cooperation Administration
Interstate Commerce Commission
Justice Department

Librarian of Congress

Panama Canal Company

Post Office Department

Railroad Retirement Board
Renegotiation Board

Securities and Exchange Commission
Selective Service System

Small Business Administration
Smithsonian Institution

State Department

Subversive Activities Control Board
Tennessee Valley kuthority
Treasury Department

U, S. Information Agency
Veterans Administration

Substantive Comment Concurrence or

. Recejved ____  No Objection

X

X
X
X
X
X
X

2

X

X
X
X

-

X

X
X
X
X
X

X

X
X
b O
X
X

X
X
X
x
X
X
X



PART B - DIGEST AND EVALUATION OF SUBSTANTIVE COMMENTS
Standard Fo - In B
Comment (Commercey Maritime, Public Roads): Question ¢hange proposed in

line following "Sealed Bids.™ Same question applies t¢ like changes in SF's 21
and 23.

Evaluation: Absence of any other comment indicates changos proposed are
satisfactory to the majority of agenciles.

Standard Form 21 - Bid Form

1
Comment (HHFA): For purposes of consistency with use elsewhere of "award"”,
~ and to avoid ambiguity such as discussed in 38 C.G. 376, delete "upon written
acceptance of this bid" from next to last paragraph on face of form, and sub-
stitute "upon written award of the contract.”

Evaluations Use of "acceptance" is designed to create a contract upon placing

an acceptance of the bid in the mails, This i{s extremely desirable from an
administrative viewpoint as it eliminates the necessity of assuring receipt by
the bidder of an award within the time allowed for acceptance. It is to be noted
that the ambiguity discussed in 38 C.G. 376 arose from the wording of the ac~
ceptanca,

Comment (Commerce): Delete from last paragraph on face, in the two places
where they appear, the words “after the date of receipt of" and substitute therefor
the words "from the effective date of the.”

uat ¢ Present language is unambiguous. "“Effective date" is open to

question as to whether it is the date notice to proceed is issued, received, or
another date stated therein.

Comment, (AEC). Include heading at top of page 2 -~ "Receipt of Addenda."
Evaluations Adopted.
Comments (Commerce, FAA): Delete provision for acknowledgement of addenda.

t Most agencies desire this provision. It does not preclude use of
other methods of acknowledgement and representative of FAA advised informally
that retention thereof presented no difficulty.

%gmmgQ; (DOD)s1 Conform definition of small business to 13 CFR 103 a(f)
correctly 121,3-=3(f)).
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sns Definition used is identical to that on Standard Form 19 and is in
conformity with the published SBA definition.

(NOTE: Reference in Contingent Fee Representation changed to refer to FPR.)
Standard F 22 - Inst 0 B

Numbers and titles ascigned to instructions are those used in the current edition
of this fomm.

ns (9 N - E na Bidde

Comment (Commerce, FAA), Delete language specifying manner in which addenda
should be acknowledged.

Evaluations Representative of FAA informally agreed to cur disregarding this
comment stating that they had used SF 22 without difficulty in the past. (As a
practlical matter, FAA can obtain acknowledgement by return of :ddenda, as they
prefer;, by so providing in the addenda.)

2 = dit] S W

Comment {AEC, DOD). Delete "Other" from title,

Evaluationt Adopted.
Comment (Commerce): Revise second sentence to state failure to ascertain

conditions will not relieve contractor from performance nor form a basis for
additional compensation.

Evaluation: Revision considered unnecessary as fhe thought is conveyed by
existing language.

Comment (AEC, SBA,Associated General Contractors): Avoid possible construction
that this clause limits Changed Conditiona clause of Standard Form 23A.

Evaluation: Adopted.
Comment (AEC, Commexce, GAO). Clarify relationéhip to Instruction No. 1{_
Evaluatjont Adopted.

ngmgn; (Associated General Contractors). Calls attention to previously axpreieed

opposition to contractual counterpart proposed in letter of August 21, 1938,
Evaluations Changes made to meet objections.

/i



I ct No, 5 ~ Prepar Bid

Comment (Commerce, DOD): Object to proposed substitution of "should” for
"must" in paragraph (a). ‘

' Evaluation: "Must" reinstated.

Comment (AEC): Add at end of second sentence, paragraph (a) "or by a duly
authorized representative of the bidder."

Evaluatjon: Although there may be occasions where the person signing the bid

may not be available toc initial a change there has been no indication of a problem.
The present requirement has the advantage that it permits ready identification

of the person lnitialing a change.

Comment (AEC)s In the 3d sentence,:paragraph (a), change "called for" to
"authorized" to permit authorization of either written or telegraphic bids.

Evaluation. Adopted.,

Comment {(Commerce): Add sentence in paragraph (d) requiring modifications to
be siagned by a person authorized to sign bids.
"Evaluatiopt Adopted.
Comment (Interior): Substitute "opening™ for “receiving” in line 4,\pati§raph (d).
Evaluations Adoption would be inconsistent with FPR 1-2,302-1(b).
Instructjon 6-Submission gf Bids

Note: Change in Instruction 7 prompted addition to this instruction of the sub-
stance of the language in paragraph 7 (c) of the current edition.

ction 7 - Re d B

Note: This instruction has been limited to late bids, modifications, or withdrawals
and conforms to FPR 1-2,302,

on N 0 - Bidd e e d

Comment (HEW)s Recommend retention of a provision covering double bidding to
avoid establishment of conflicting policies by various agencies. '

Evaluatiopts See evaluation of SBA comment.



Comment(SBA): States omission is undesirable., Cites criticism of Committee
on Government Operations, House of Representatives (House Report No. 1163, E
85th Congress, lst Session)s also certain decisions of the Comptroller General.

Evaluation: Review of the references cited indicates that there are situations
where multiple bidding is unobjectionable. The provision proposed to be omitted
is objectionable as it does not recognize this fact. Since any case involving
multiple bidding should be considered on the basis of the facts in that particular

case, 1t 18 considered appropriate to exclude reference to the subject from this
form, : ‘

Instruction No - Aw of Contr

Comment (Commerce): Suggests statement in paragraph (a) that any factors
specifically stated in the invitation will be considered and that where none are
stated, other factors will be considered.

Evaluaiion. Yhere specific factors are stated they must, of course, be con=
sidered, However, this may not preclude consideration of factors rnot stated
also, Langugae proposed by Task Force has been retained.

Comment (Commerce)s Add at end of paragraph (b) "except where it is patently
clear that the unit price is erroneous."” '

Evaluatijon: Adopted as in keeping with GAO decisions (e.g., 36 CG 429){

" Comment. (GAO): Recommend regulatory material state language does not preclude
clalm of error.

Evaluation: Objective is substantially attained by adoption of Commerce comment
immediately above.

Instruction N 12 - Rejecti f Bid

Comment (AECy BOBj Commerce, P.R., FAA; HHFA, Interior, Panama Canal Company}
Post Offices VA). Collectively these comments suggest clarification of the
proposed language. Some suggest that additional specific bases for rejection
be.included (i.e., unreasonableness (AEC); unbalanced (Commerce, PR)). HHFA
suggests no specific bases be included - that reliance be placed upon simple
statement that .the Government may reject any and all bids.

Evaluationt This provision is reduced to a statement that the Government may

reject any and all bids when in its interest. This statement will permit re-

Jection of a bid by a bidder who previously failed to perform properly; who is
not in a position to perform; a bid which is unreasonable, etc. Furthermore,

greater consistency with SF 33 will be achieved. '
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Comment (SBA). Suggests statement that bid of a small business concern that
has defaulted on past contracts may not be rejected, if the unsatisfactory
performance were due solely to lack of capacity or credit, without first re-
ferring case to SBA.

Evaluation: As this would constitute an instruction to contracting officers rather
than to bidders it has not been included. However, the point is adequately covered
'}.n FPR 1"1.7090

Instruction No, 13 - Coptract and Bonds
Comment (Agriculture). Suggests statement that bidder, in the event of failure

to exesute contract and bonds, shall be liable to the Government for excess costs

and the bid guarantee shall be subject to forfeiture to the extent of such excess
costs,

Eyaluaiicns Being.considered in separate project on Bid Guarantees.

Comment {AEC)r To z:oid Inference that reference is to time, substitute "if"
for "when" in line 3.

Evaluationt Adopted.

Comment (Commerce, FAA). Substitute “whose bid is accepted" for "to whom award . |
is made", in line 1, _

Evaluationt Adopted for consistency with SF 21;

Comment (HHFA): Suggests revision of last sentence to conform to proposed
revision of Instruction No, 1. :

Evaluation: Adopted.
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Standard Form 23 - Construction Contract
Comment (AEC): Expand Instruction No. 3 to cover execution by joint venture.
Evaluation: Present instru;tion is adequate.

Comment (GAO): 1If form is to be used for negotiated procurement, should pro-
vide for inclusion of actual date contract was signed, for purposes of properly
recording obligations pursuant to section 1311 (a), 68 Stat. 830.

Evaluatijon: It is believed undesirable to provide for additional date on form.
However, objective will be achieved by adding to FPR 1-16.403 the follqwing:

“Whenever either Standard Foxm 19 or 23 is used for a negotiated

contract, the actual date on which the contract is signed shall be shown
thereon."

Commerits (Panama Canal Co.)s Provide space below signature of contracting
officer for higher approval.

Evaluation: Move line for "official title" up 1/2 inch.

Commentt (GSA, General Counsel): Recommends revision of Statement of
Work to read:

"The Contractor shall perform the above described work, and the
Government will make payment therefor in the amount stated above,

in strict accordance with the General Provisions (Standard Form 23A),
specifications, schedules, drawings and conditions, all of which are
made a part hereof and designated as follows:"

Evaluation: Adopted in principle.



DRAFT 8/19/59
GENERA.L SERVICES ADMINISTRATION FPR CIRCULAR NO.

Washington 25, D. C.

FEDERAL PROCUREMENT REGULATIONS

i, Material Transmitted, The attached pages contain revisions to section

I- I, 503; Subpart l- 16, 4; and sections 1-16,901-20, 1-16,901-21, 1-16,901-22,
1w 16. a9 1"‘23‘ and l- lbo 90 1-23.A.-

2. Summary of Additions or Revisions,

i} Section !~1,503 is revised to conform the Covenant Againat Con-
tingent Feels as recentiy changed in Standard Form 32,

(b) Section 1-16.401 is revised to prescribe new editions of certain
standard construction contract forms (Standard qu.ms 20, 21, 22, 23, a.nd.
23A); section 1-16, 402-3 is revised to include reference to Standard Form
19A; and certain self-explanatory changes are madé in sections 1- 16, 403,

1- 16, 404, and 1-16, 406. Sections 1-16, 402-4 and 1- 16, 404-1 are omitted
as no longer necessary, |

(c) Sections 1-16,901-20 through 1-16,901-23A are revised to sub-
stitute the new editions for the former edifions of the standard forms pre-
scribed in sﬁch sections.

(d) Standard Forms 20, Invitation for Bids (Construction Contra.ct)‘
21, Bid Form (Conatruction Contract); and 23, Coustruction Contract, are

revised to incorporate changes indicated to be desirable by operating experience

7



with these forms, It will be noted that Standard Forms 21 and 23 incorporate
by reference Standard Form 19A, Labor Standards Provisions Applicable to
Contracts in Excess of $2,000. Use of Standard Form 19A in this mﬁrmer
permits omission of the labor provisions from Standard Form 23A, 'th;ss
allowing identification of apecific labor clauses by the same numbere in all
contracts over $2, 000, and enabling contractors more easily to incorporate
the labor clauses in subcontracts as required by Department of Labor regu-
lations. Furthermore, a change in the labor clauses will no longer require
reprinting the entire Standard Form 23A.

{e} Standard Form 22, Instructions to Bidders (Constructién Contract),
i@ rather substantially changed. The principal changes are outlined in the
following paragraphs:

(1) Explanations to Bidders - enlarged to cover possible questions
as to the meaning of any portion of the bidding documents; alsé, to
state the manner in which receipt of addenda is to be acknowledged,

(2) Conditions Affecting the Work - enlarged to state in clearer
terms the need for ascertaining conditions which may affect berform-
ance of the work and the effect of bidder's failure to do so.

(3) Bid Guara.ntee‘— reflects the m-ost recently established Govern-
ment policy (see FPR ).

(4) Preparation of Bids - provides that failure to quote on all
iteme where bid form explicitly so requires will disqualify the bid.

(5) Late Bids and Modifications or Withdrawals - reflects the

most recent Government policy (see FPR )
2
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(6) Award of Contract - revised to reflect the language of the
Federal Property and Administrative Services Act of 1949,

(7) The provision ''Bidders Inté;'ested in More than One Bid, "
which appeared in the previous edition, is omitted, It is believed
the perisidn has served little, 1I£ any, useful purpoae.l However,
agenciea that have problems of double bidding may‘deveIOp pro-
visions to meet such problems.

(f) Standard Form 23A, General Provisions (Constructioa Contract),
is also rather substantially changed. The principal changeé are discussed
below:

(1) Clause 1, Definitions - revised to define the term 'head of
the Federal agency" conformably to FPR 1-1,204, Use of the term
"head of the Federal agency,'"in this form as well as in Standard
Form 19, Invitation, Bid; and Award (Construction, Alteration, or
Repair), establishes a single term in Government construction.

{2) Clause 5, Termination for Default-bamages for Delay-
Time Extensions - revised to make it more easily understood; also,
to establish that delays of subcontractors and aupﬁliei’s, to be ex- :
cusable to the prime contractor, must be unforeseeable and beyond
the control and without the fault or negligence of both the contractor
andj such sybcontractors or suppliers.

(3) Clause 6, Disputes ~ revised to conform substantially to the

" Disputes clause in Standard Form 32, Generﬁl Prdvisions (Supply
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Contract), It limits the finality of‘ admin.istra.ﬂve decisions in
accordance with Public Law 356, 83d -Congreu; also, while per=~
mitting cousideration of related law q.ueatioml, it is made clear that
decisions thereon are subject to the statutory limitation on the
finality of law determinations by administrative officials.

{4) Clause 7, Payments to Contx;acto;'s - revised to liberalize
‘payment provisions, Under certain'conditi.ons, payment may be
made for material delivered at locations other tha._q the site; also,

" upon substantial completic;n of the work, payment IY‘}&.‘[ be made of
any retained percentages in excess of the:. amount needed for the
Government's protection.

{5) Clause 8, Assignﬁxent of Claims - is added, Reference is
included to the National Aeronautics and Space A.dnﬂ.n.l.stratiqn: pu-r-
suant to E.;cecutive Order 10824, June 2, 1959.

(6)‘ Clause 9, Material and Workmanship - revised to .state
clearly that brand names, etc;., unless otherwise provided, are to \
be regarded only as establishing standards, Work is required to be
performed "in' a amm and workmanllke manner, " a term which
12 believed more meaningful than the former term '"first class,"

(7) Clause 12, Permits and Responsibilities - changed to refer
to any ''‘necessary'' licenses, etc,; to "applicable" laws, codes, etc.;

4
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also, to add a requirement on safety precautiont, and to clarify the
date at which the contractor's responsibility for' the work ceases.,

(8) Clause i3, Conditions Affecting the Work - incl@ed as the
contractual counterpart of the similar provision in the Instructions
to Bidders, Standard Form 22.

(9) Clause 19, Buy American Act - revised to conform to the
most recent regulations on this gsubject (see FPR Subpart 1-6, 2).

(10) Clause 21, Nondiscrimination in Employment - changed to
;mbstitute the latest required clause, |

(11) Clauses 20 through 26 of the 1953 edition of Standard Form
23A are omitted, (See discﬁssion concerning use of Standard Form _
19A in paragraph 2(d) above. ) |

3. Effectlve Date. The material transmitted herewith is effective

but may be observed earlier.

FRANKLIN FLOETE
Administrator of General Servicas












Case 59-192

July 27, 196C

Language of Clause 1l(a) of SF 23A as agreed to in discussion with
Mr, Vecchietti and Lt. Col. Ruby on July 2i:

(a) The term "head of the agency" or "Secretary" means the
Secretary, the Under Secretary, or any Assistant Secretary of the
Department, or the head or any assistant head of the agency; and
the term "his duly authorized representative! means any person or
persons or board (other than the Contracting Officer) authorized to
act for the head of the agency or the Secretary as the case may be.



Explanation of Accompanying Drafts of Standard Construction
Contract Forms ~ Standard Forms 20, 21, 22, 23 and 23A

These drafts differ from the currently prescribed editions in that several
clauses have been added while others have been omitted, substantive changes
have been made in certain of the provisions, and others have been rewritten
to improve their readability, The principal changes are sct forth below.

Standard Form 20 - Invitation for Bids (Construction Contract)

Few changes have been made in this form. One of the changes is the omission
of the note at the bottom of the current edition which will facilitate continuance
of the invitation, where necessary, on the reverse of the form or on succeed-
ing pages.

Standard Form 21 - Bid Form (Construction Contract)

References to Standard Form 19A, Labor Standards Provisions Applicable to
Contracts in Excess of $2, 000, and Stancdard Form 23A, General Provisions
(Construction Contract), have been included. SF 19A is to be used in conjunc-
tion with SF 23A, This will eliminate the need for Jduplicating the identical
labor standards provisions in both forms. In addition, the bidder's repre-
sentations on the reversc of the form have been revised to conform to current
rcgulations.,

Sta ndard Form 22 - Instructions to Bidders (Construction Contract)

The statement immediately below the title, '""These instructions are not to be
incorporated in the contract, ' has been cmitted. The quoted sentence improper-
ly suggests that the instructions are not effective except during the bidding
period.

Instruction No. 2 has been enlarged to state that bidders should visit the site
anc, in addition, take such other steps as may be reascnably necessary to
ascertain conditions which may affect performance of the contract.

with some change,
Instruction No. 4, Bid Guarantee, has been revised to substitute,/the provision
prescribed in the Federal Procurement Regulations, section 1-10. 102-4{a)(2).

Instruction No. 5, Preparation of Bids, provides in paragraph (b) that where
the bid form explicitly requires the bidder to bid on all items, failure to do so
will disqualify the bid. Disqualification dces not result from such failure in
the absence cf an explicit requirement.




Instruction No. 7, Late Bids and Mcdifications or Withdrawals, has been
revised to substitute the provision prescribed in the Federal Procurement
Regulations, section 1~2.201(2)(23), with a minor change.

Instruction No. 10 of the current edition, Bidders Interested in More Than One
Bid, which prohibits submission of more than one bid by the same firm, has
been omitted, There are 2 number of situations under which a firm properly
may submit more than one bid.

Standard Form 23, Construction Contract

This form has becn revised to state more clcarly than the current edition that
the Government as well as the contractor agrees to perform the contract. In
addition, as in the Bid Form (SF 21), references to SF's 19A and 23A have
been included,

Standard Form 23A, General Provisions (Construction Contract)

Clause 1, Definitions

Both the terms "head of the agency' and "Secretary' have been defined. This
will permit usc by Government agencies of whichever term the particular agency
deems most suitable in its operatisns.

Clause 3, Changes

Reference to the ''cost of performance'' has been substituted for the reference

to ""the amount due under this contract' in the second sentecnce. This change
conforms the language of Clauses 3 and 4. In both instances, an equitable adjust-
ment in the contract price is to be made if the cost of performance is increased
or decreased. In addition, the term ''final payment'' has been substituted for
"final scttlement'' in this, as in other clauscs, including Clausc 4. It is con-
sidered that the date of final payment is a readily understandable term and a

date that can be precisely established.

Clause 5, Termination for Default-Damages for Delay-Time Extensions

This clause has been generally redrafted for casier understanding. Paragraph
(d) provides that delays of subcontractcrs or suppliers, to be excusable, must
be unforeseeable, beyond the control and without the fault cr negligence of both
the contractor and the subcontractors or suppliers. Paragraphs (¢) and (f),
although not included in the current edition, require no explanation.

Clause 6, Disputes

As the appeals procedure is the same in both construction and supply procurement,
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this clause has been recvised to conform more nearly with the Disputes clause
of SF 32, General Provisions (Supply Contract). It will be noted, however,
that no reference is made to a determination by a court of competent jurisdiction.

Clause 7, Payments to Contractors

This clause has been enlarged to provide for (1) submission by the contractor

of a breakdcwn of the contract price for purposes of determining progress pay-
ments, (2) providing elsewhere in the contract for payment for material delivered
at locations other than the site, and (3) payment, when the work is substantially
completed, of amounts retained in excess of the Government's nceds.

Clause 8, Assignment of Claims

This clause is not contained in the current form. As written, it provides that
moneys assigned under contracts with the listed agencies are not subject to
"set-off'" by the Government. Howcver, provision is made in the clausc for any
such agency to provide otherwise. Also, a statement is included that the "no
set-off' provision is inapplicable unless the contract is made in time of war or
national emergency.

Clause 10, Inspection and Acceptance

This clause has been rearranged for easier reading. An attempt has been made
to clarify the extent to which off-site inspection by the Government will be final
and conclusive upon the Government. Paragraph (b) establishes a basis for
acceptance of material or workmanship which does not conform to contract
requirements, with an appropriate adjustment in contract price, when such
acceptance is in the public intercst. Paragraph (f) provides for acceptance
promptly after completion and inspection of the work and sets forth the extent
to which such acceptance is conclusive upon the Government,

Clause 12, Pcrmits and Responsibilities

This clause includes a requirement for complying with applicable Federal, State
and municipal laws, codes and regulations; also, it introduces a requirement
that the contractor take proper safety and health precautions.

Clause 13, Provisions Affecting the Work

This clause is not in the current edition. It is the contractual counterpart of
Instruction No. 2 of SF 22, Instructions to Bidders {Construction Contract),

3
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Clause 19, Buy American

This clausc is the same as that prescribed in FPR 1-6. 205,

Clause 21, Nondiscrimination in Employment

This clause is the same as that prescribed in FPR 1-16.404-1(b).

NOTE: Clauses 20 through 26 of the current edition are omitted in view
of the decision to utilize SF 19A, which contains the identical
clauses, in conjunction with SF 23A in Construction Contracts.



ACTOBER 1940

OR DISCUSSION PURPOSES ONLY

STANDARD FoRd 0 4 REFERENCE

EDITION
GENERAL SERVICES ANIHI?TRAT‘M
FED. PROC, REG, (41 CFR) (.16,4010

INVITATION FOR BIDS

DATE
(CONSTRUCTION CONTRACT)
NAME M® LOCATION OF PROJECT DEPARTMENT OR AGENCY
BY (l2aaing office)
Sealed bids {n for the work described herein will be received until

at

and at that time publicly opened.
Information regarding bidding material, bid guarantee, and bonds

Description of work




Receipt of Amendments: The unc__igned acknowledges receipt of the follow. _amendments of the invite-
tion for bids, drawings, and/or specifications, etc. (Give number and date of each):

The bidder represents (Check appropriate boxes):

(1) That he s, [is not, a small business concem. (KFor this purpose, a small business concern is a business
concern, including its ayilimes, which (a) is independently-owned and operated, (b) is not dominant in its field
;f operation, and (c) had average annual receipts ﬁ)r the preceding three fiscal years not exceeding $5,000,000.

or additional information see governing regulations of the Small Business Administration.)

(2) (a) That he [Jhas, [_1has nct, employed or retained any company or person (other than a full-time bona fide
employee working solely for the bidder) to solicit or secure this contract, and (b) that he [ihas, [ Jhas not,
paid or agreed to pay any company or person (other than a full-time bona fide employee working solely for the
bidder) any fee, commission, percentage or brokerage fee, contingent upon or resulting from the award of this
contract; and agrees to fumish information relating to (a) and (b} above as réquested by the Contracting Officer.

g:gr intelrp{esw)lion of the representation, including the term "bona fide employee,” see Code of Federal Regulations, Title 41,
parr 1-1.5.

(3) That he operates as an [_Jindividual, [|partnership, []joint venture, [_jcorporation, incorporated in Stata of

Enclosed is bid guarantee, consisting of

in the amount of

RAME OF BIDDER (1 ype or print] FULL NAME OF ALL PARTNERS (1ype or print])

BUSINESS ADDRESS (1 ype or pring)

aY (Signazure in {nk. T ype or print nmne under signalure)

TITLE (T ype or print)

DIRECTIONS FOR SUBMITTING BIDS

Envelopes containing bids, guarantee, etc,, must be sealed, marked, and addressed as follows:

CAUTION: Bids should not be qualified by exceptions to the bidding conditions.




OCTOBRER 1960

FOR DISCUSSION PURPOSES ONLY

STANDARD Fofm 21 REFERENCE
GENERA senvfggl?\gmm TRAT| O

L N
FED. PROC. REG. (41 CFR) 1-16.40) B | D F 0 R M

(CONSTRUCTION GONTRACT)

Read the Instructions to Bidders (Standard Form 22) DATE OF INVITAT(ON

This form to be submitted in
NAME AND LOCATION OF PROJECY NAME OF BIDDER (Type or print)

(Date)
TO:

In compliance with the above-dated invitation for bids, the undersigned hereby proposes to perform all work
for

in strict accordance with the General Provisions (Standard Form 23A), Labor Standards Provisions Applice-
ble to Contracts in Excess of $2,000 (Standard Form 19A), specifications, schedules, drawings, and condi-
tions, for the following amount(s)

different

The undersigned agrees that, upon written accepyénce of this bid, mailed or otherwise fumished within

calendar days ( calendar days unless a,fheﬁor- period be inserted by the bidder) after the date of
opening of bids, he will within catendar days (unless a longer period is allowed) after receipt of the
prescribed forms, execute Standard Fom 23, Construction Contract, and give performance and payment bonds
on Gavernment standard forms with good end sufficient surety.

The undersigned agrees, if awarded the contract, to commence the work within calendar days after the
date of receipt of notice to proceed, and to complete the work within f_ celendpr days after the date of

receipt of notice to proceed.
(spaces to be enf EIQ cd)
(Continue on other side)




Standard Form 22 DRATT - Nov, 23, 1960
edition

General Services Administration

Fed.Proc.Reg. (41 C¥R) 1-16, 401

INSTRUCTIONS TO BIDDERS
(CONSTRUCTION CONTRACT)

1. Explanationg t5 Bidders. Any explanation desired by a bidder regarding the
meaning or interpretation of the invitation for bids, drawings, specifications,
etc., mast be requested in writing and with sufficient time allowed for a reply
to reach bidders before the submission of their bids. Any interpretation made
will be in the form of an amendment of the invitation {for bids, drawings, specifi-
cations, etc., and will be furnished to all prospective bidders. Its receipt by
the bidder must be acknowledged in the space provided on the Bid Form
(Standard Form 21) or by letter or telegram received before the time set for
opening of bids., Oral explanations or instructions given before the award of

the contract will not be binding.

2., Conditions Aifecting the Work, Bidders should visit the site and take such
other steps as may be reasonably necessary to ascertain the nature and location
of the work, and the general and local conditions which can affect the work or
the cost thercof, Failure to do so will not relieve bidders from responsibility
for estimating properly the diificulty or cost oi successfully performing the
work. The Government will assume no responsibility for any understanding

or representations concerning conditions made by any of its officers or agents
prior to the execution oi the contract, unless included in the invitation for bids,

the specifications, or related documeants.
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3. Bidder's Cualifications. Before a bid is considered for award, the bidder
may be requested by the Government to submit a statement regarding his previous
experience in performing comparable work, his business and technical organiza-

tion, financial resources, and plant available to be used in performing the work.

4, Bid Guarantee. Failure to furnish a required bid guarantee in the proper
form and amount, by the time set for opening of bids, may be cause for rejection
of the bid,

A bid guarantee shall be in the form of a firm commitment, such as a'bid
bond, postal money order, certified check, cashier's check, irrevocable letter
of credit or, in accordance with Treasury Department regulations, bonds or
notes of the United States. Bid guarantees, other than bid bonds, will be
returned {a) to unsuccessful bidders as soon as practicable after the opening of
bids, and (b) to the successful bidder upon execution of such further contractual
documents and bonds as may be required by the bid as accepted.

If the successful bidder withdraws his bid within the period specified therein
for acceptance (60 days if no period is specified) or, upon acceptance thereof by
the Government, fails to enter into the contract and give bonds within the time
specified (10 days if no period is specified) after the forms are presented to him,
he shall be liable for any difference by which the cost of procuring the work

exceeds the amount of his bid, aad the bid guarantee shall be available toward

offsetting such difierence.

5. Preparation of Bids, (a) Bids shall be submitted on the forrns furnished,

or copies thereof, and must be manually signed. If erasures or other changes



appear on th= forms, each erasure or change must be initialed by the person
signing the bid. Unless specifically authorized in the invitation for bids,

telegraphic bids will not be considered.

{b) The bid form may provide for submission of a price or prices for one
or more items, which may be lump sum bids, alternate prices, scheduled
items resulting in a bid on a unit of construction or a combination thereof, etc.
Where the bid form explicitly requires that the bidder bid on all items, failure
to do so will disqualify the bid, V’hen submission of a price on all items is not
required, bidders should insert the words '"no bid" in the space provided for
any item on which no price is submitted.

(c) Unless called for, alternate bids will not be considered.

(d) Modifications of bids already submitted will be considered if received
at the office designated in the invitation for bids by the time set for opening of
bids., Telegraphic modifications will be considered, but should not reveal the
amount oi the original or revised bid.

6. Submission of Bids. Bids must be sealed, marked, and addressed as
directed in the invitation for bids., ¥ ailure to do so may result in a premature

opening of, or a failure to open, such bid.

7. Late Bids and Modifications or Withdrawals, Bids and modifications or
withdrawals thereof received at thz office designated in th= invitation for bids
after the exact time set for opening of bids will not be considered unless

received before award and (2) they are submitted by mail (or by telegraph, if

authorized) and (b) it is determined by the Government that late receipt was
due solely to either (1) delay in the mails (or by the telegraph company, if

3



telegraphic bids are authorized) for which the bidder was not responsible or (2)

mishandling by the Government after receipt at the Government installation.
However, a modification which is received from an otherwise successful bidder
and which makes the terms of the bid more favorable to the Government will be

considered at any time it is received and may thereafter be accepted.

8. Viithdrawal of Bids. Bids may be withdrawn by written or telegraphic
request received from bidders prior to the time set for opening of bids.

9. Public Opening of Bids., Bids will be publicly opened at the time set for

opening in the invitation for bids, Their content will be made public for the
information of bidders and others interested, who may be present either in

pPerson or by representative.

10. Awarxrd of Contract. (a) Award of contract will be made to that responsible

bidder whose bid, conforming to the invitation for bids, is most advantageous

to the Government, price and other factors considered.

(b) The Government may, when in its interest, reject any or all bids or
waive any informality in bids received.

(¢) The Government may accept any item or combination of items of a bid,
unless precluded by the invitation for bids or the bidder includes in his bid a
restrictive limitation,

11. Contract and Bonds. The bidder whose bid is accepted will, within the time
established in the bid, enter into a written contract with the Government and, if
required, furnish performance and payment bonds on Government standard forms

in the amounts indicated in the invitation for bids or the specifications,



OCTOBER 1960
FOR DISCUSSION PURPOSES ONLY

STANDARD FORM 23 CONTRACT NO.
DITION X

€
Feo- PRoc. mEc. (AT 'EEaY 1218 %0 CONSTRUCTION CONTRACT

(See instructions on reverse)

DATE OF CONTRACT

NAME AND AODRESS OF CONTRACTOR CHECK APPROPRIATE BOX

D Ind{vidua!

D. Parinerahip

D Joint Venture

D Corporation, incorporated in the
State of

DEPARTMENT OR AGENCY

CONTRACT FOR (Work to be psrformed)

CONTRACT PRICE (Express in words ond figures)

ADMINISTRATIVE DATA (Optlonal)

The United States of America (hereinafter called the Government), represented by the Contracting Officer
executing this contract, and the individuel, partnership, joint venture, or corporation named above (herein-
after called the Contractor), mutually agree to perform this contract in strict accordance with the General
Provisions (Standard Form 23A), Labor Standards Provisions Appliceble to Contr acts in Excess of §2,000
(Stendard Form 19A), and the following designated specifications, schedules, drawings, and conditions:

WORK SHALL BE STARTED WORK SHALL BE COMPLETED




Alterations. The following #' -rations were made in this contract before i’ -as signed by the parties

hereto:

In witness whereof, the parties hereto have executed this contract as of the date entered on the first -

page hereof.

THE UNITED STATES OF AMERICA

CONTRACTOR

By

By

(Name of Contracior)

(Ofricjal title)

(Signature)

(Title)

INSTRUCTIONS

1. The full name and business address of the Contractor must be inserted in the space provided on
the face of the form. The Contractor shall sign in the space provided above with his usual signature

and typewrite or print his name under the signature.

2. An officer of a corporation, a member of a partnership, or an agent signing for the Contractor
shall place his signature and title after the word ‘‘By” under the name of the Contractor. A contract
executed by an attorney or agent on behalf of the Contractor shall be accompanied by two authenticated
copies of his power of attorney or other evidence of his authority to act on behalf of the Contractor.



Standard Form Z3A DRAXT - Nov, 23, 1960

edition
General Services Administration

Fed. Proc. Reg. (41 CFR) 1-16, 401 3
| GENERAL PROVISIONﬁ'

\G—'V;
(CONSTRUCTION CON/TRAC(

(a) The term "hezad of the agency'' or '"S¢cretary' as used herein means

1. DEFINITIONS

the Secretary, the Under Secretary, any Asgistant Secretary, or any other

(Execotive ov militav)) |federa
ant head of théﬁepartment orfagency; and the term '"his duly

head or assis
authorized represeantative'' means any person or persons or board (other thanthe
Contracting Officer) authorized to act for the head oi the agency or the Secretary,
(b) The term '"'Contracting Oificer' as used herein means the person
executing this contract on bzhalf of the Government and includes a duly
appointed successor or a2uthorized representative.
2, SPEZCIFICATIONS AND DRAVWINGS
The Contractor shall keep on the work a copy of the drawings and specifi-
cations and shall at all times give the Contracting Officer access thereto. Any-
thing mentioned in the specifications and not shown on the drawings, or shown
on the drawings and not mentioned in the specifications, shall be of like effect
as if shown or mentioned in both. In case of difference between drawings and
specifications, the specifications shall govern., In case of discrepancy either
in the figures, in the drawings, or in the specifications, the matter shall be
promptly subrnitted to the Contracting Officer, who shall promptly make a
determination in writing, Any adjustment by the Contractor without such a
determination shall be at his own risk and expense. The Contracting Officer

shall furnish from time to time such



detail drawings and other informaticn as he may consider necessary, unless
otherwise provided.
3. CHANGX:S

The Contracting Officer may, at any time, by written order, and without
notice to ths sureties, make changes in the drawings and/or sp-cifications of this
contract if within its general scope. If such changes cause an increase or
decrease in the Contractor's cost of, or time required for, performance of the
contract, an equitable adjustment shall be made and the contract modified in
writing accordingly. Any claim of the Contractor for adjustment under this
clause must be asserted in writing within 30 days irom the date of receipt by the
Contractor of the notification of change unless thc Contracting Ofiicer grants a
further period oi time before the datz of final payment under the contract. If the
parties fail to agree upon the adjustment to be made, the dispute shall be deter-
mined as provided in Clause 6 of these General Provisions; but nothing provided
in this clause shall excuse the Contractor from proceeding witan the prosecution
of the work as changed. Xxcept as otherwise provided in this contract, no
charge for any extra work or material will be allowed.
4. CHANGED CONDITIONS

The Contractor shall promptly, and before such conditions are disturbed,
notify th: Contracting Officer in writinz of: (a) subsuriace or latent physical
conditions at the site diifering materially from those indicated in this contract,

or (b) unknown physical conditions at the site, of an unusual nature, differing

[



materially from thosc ordinarily encountered and generally recogrized as
inhering in work of the character provided for in this contract. The Contracting
Officer shall promptly investigate the conditions, and if he finds_that such con-
ontTr Q.Cto'l"s

ditions do so materially di{fer and cause an increase or decrease in thel\ost ot,

or the time required for, performance of this contract, an equitable adjustment

shall be made and the contract modified in writing accordingly. Any claim of the

Contractor for adjustment hereunder shall not b¢ allowed unless he has given

notice as abovz recquirzd; or unless the Contracting Ofiicer grants a further

period of time before the dats ol final payment under the contract. If the parties

fail to agree upon the adjustment to be made, the dispute shall be determined

as provided in Clause 6 oi these Ceneral Provisions.

5, T:SRMINATICN FOR DEFAULT-DAMAGES FCR DaLAY-TIME SALTINSIONS
(a) Ii the Contractor rcfuscs or fails to prosczcute the work, or any

separable part thereof, with such diligence as will insure its completion

within the time specified in this contract, or any extension therecof, or fails to

complete said work within such time, the Government may, by written notice to

the Contractor, terminate his right to proceed with the work or such part of the

work as to which there has been delay. In such event the Government may take

over the work and prosecute the same to completion, by contract or otherwise,
and may take possession of and utilize in completing the work such materials,
appliances, and plant as may be on the site ot the work and nccessary thersfor,
Y hether or not the Contractor's right to proceed with the work is terminated, he
and his sursties shall be liable ior any damage to the Government resulting from

his refusal or failure to complete the work within the specified time,



(b) If fixed and agreed liquidated damages are provided in the contract
and if the Government so terminates the Contractor's right to proceed, the
resulting damage will consist of such liquidated damages until such reasonable
timec as may be required for final completion of the work together with any
increased costs cccasioned the Government in completing the work.

(c) If fixed and agreed liquidated damages are provided in the contract
and if the Government does not so terminate the Contractor's right to proceed,
the resulting camage will consist of such liquidated damages until the work
is completed or accepted.

(d) Thec Contractor's right to proceed shall not be so terminated nor
the Contracter charged with resulting damage if:

(1) The delay in the completion of the work arises from unfore-
secable causes beyond the control and without the fault or negligence
of the Contractor, including but not restricted to, acts of God, acts
of the public enemy, acts of the Government in cither its sovereign
or contractual capacity, acts of another contractor in the perform-
ance of a contract with the Government, fires, floods, epidemics,
quarantinc restrictions, strikes, freight embargoes, unusually
severc weather, or delays of subcontractors or suppliers arising
from unforesecable causes beyond the contrcl and without the fault
or negligence of both the Contractor and such subcontractors or

suppliers; and



(2) The Contractor, within 10 days from the beginning of any
such delay (unless the Contracting Officer grants a further period

of time before the date of final payment under the contract), notifies

the Contracting Officer in writing of the causes of delay.

The Contracting Officer shall ascertain the facts and the extent of the delay
and extend the time for completing the work when, in his judgment, the
findings of fact justify such an extension, and his findings of fact shall be
final and conclusive on the parties, subject only to appcal as provided in
Clause 6 of these General Provisions,

(e} If, after notice of termination of the Contractor's right to proceed
under the provisions of paragraph (a) of this clause, it is determined that
the delay is excusable under the provisions of paragraph (d) of this clause,
such notice of termination shall be deemed to have been issued pursuant t>
the clause of this contract entitled "Termination for Convenience of the
Govzrnment, "' and the rights and obligations of the parties hereto shall in
such event be governcd by such clause. (This paragraph (e) applics only
if this contract contains such termination clause.)

(f) The rights and remedies of the Government provided in this clause
are in addition to any other rights and remedies provided by law or under

this contract.



6. DISPUTZES

(a) Except as otherwise provided in this contract, any dispute concerning a
question of fact arising under this contract which is not disposed of by agreement
shall be decided by the Contracting Officer, who shall reduce his decision to
writing and mail or otherwise furnish a copy thereof to the Contractor. The
decision of the Contracting Officer shall be final and conclusive unless, within
30 days from the date of receipt of such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a written appeal addressed to the head of the
agency involved. The decision of the head of the agency or his duly authorized
representative for the determination of such appeals shall be final and conclusive
unless determined to have been fraudulent, or capricious, or arbitrary, or so
grossly erroneous as necessarily toiimply bad faith, or not supported by sub-
stantial evidence. In connection with any appeal proceeding under this clause, the
Contractor shall be afford=d an opportunity to be heard and to oifer evidence in
support of his appeal. Pending final decision of a dispute hereunder, the Con-
tractor shall proceed diligently with the performance of the contract and in
accordance with the Contracting Officer's decision.

(b) This Disputes clause does not preclude consideration of questions of law
in connection with decisions provided for in paragraph (a) above. Nothing in this
contract, howaver, shall be construed as making final the decision of any
administrative official, reprzsentative, or board on a question of law.

7. PAYMLINTS TO CCNTRACTCR

(2) The Goverament will pay the contract price as hereinafter provided.



(b) The Government will make progress payments monthly as the work
proceeds, or at more frequent intervals as determined by the Contracting Cificer,
on estimates approved by the Contracting Officer. If requested by the Contracting
Cfficer, the Contractor shall furnish a breakdown of the total contract price
showing the amount included therein for =ach principal category of the work, in
such detail as requested, to provide a basis for determining progress payments.
In the preparation of estimates the Contracting Officer, at his discretion, may
authorize material delivered on the site and preparatory work done to be taken
into consideration, Material delivered to the Contractor at locations other than
the site may also be taken into consideration(l) if such consideration is specifically
authorized by thz contract and (2) if the Contractor furnishes satisfactory evidence
that he has acquired title to such material and that it will be utilized on the work
covered by this contract.

(c) In making such progress payments, there shall be retained 10 percent
of the estimated amount until final completion and acceptance of the contract
work., However, if the Contracting Officer, at any time after 50 percent of the
work has been completed, finds that satisfactory progress is being made, he may
authorize any of the remaining progress payments to be made in full. Also,
whenever the work is substantially complete, the Contracting Officer, if he con-
siders the amount retained to be in excess of the amount adequate for the pro-
tection of the Government, at his discretion, may release to the Contractor all
or a portion of such excess amount. ZFurthermore, on completion and acceptance
of each separate building, public work, or other division of the contract, on which
the price is stated separately in the contract, payment may be made therefor
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without retention of a percentage.

(d) A1l material and work covered by progress payments made shall there-
upon become the sole property of the Governmeat, but this provision shall not be
construcd as relieving the Contractor from the sole responsibility for all material
and work upon which payments have bzen made or the restoration of any damaged
work, or as waiving the right of the Government to require the fulfillment of all
of the terms of the contract,

(e) Upon completion and acceptance of all work, the amount due the Con-
tractor under this contract shall be paid upon the presentation of a properly
executed voucher and after the Contractor shall have furnished the Government
with a release, if required, of all claims against the Government arising by
virtue of this contract, other than claims in stated amounts as may be specifically
excepted by the Contractor from the operation of the release. If the Contractor's
claim to amounts payable under the contract has been assignzd under the
Assignment of Claims Act of 1940, as amended (31 U,S5,C. 203, 41 U.S.C., 15),

a release may also be required of thz assignece.
8. AS3SIGNMZINT OF CLAIMS3

(a) Pursuant to the provisions of the Assignment of Claims Act of 1940, as
amended (31 U, 3,C, 203, 41 U,5.C. 15), if this contract provides for payments
aggregating $1, 000 or more, claims for moneys due or to become due the Con-
tractor from the Government under this contract may be assigned to a bank, trust
company, or other financing institution, including any Federal lending agency, and
may thereafter be further assigned and reassigned to any such institution. Any

such assignment or reassignment shall cover all amounts payable under this -
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coantract and not alre ¢ paid, and shall not be made . more than one party,
except that any such assignment or reassignment may be made to one party as
agent or trustee for two or more parties participating in such financing. Unless
otherwise provided in this contract, payments to an assignee o:i any moneys due
or to become due under this contract shall not, to the extent provided in said Act,
as amended, be subject to reduction or set-off. (The preceding sentence applies
only if this contract i3 made in time of war or national emergency as defined in
said Act and is with the Department of Deiense, the Genzral Services Adminis-
tration, the Atomic Energy Commission, the National Aeronautics and Space
Administration, the Federal Aviation Agency, or any other department or agency
of the United States designated by the President pursuant to clause 4 of the proviso
of section ] of the Assignment of Claims Act of 1940, as amended by the Act of
May 15, 1951, 65 Stat. 41.)

(b) In no event shall copies of this contract or ot any plans, specifications,
or other similar documents relating to work under this contract, if marked
"Top Secret, ' "Secret, " or '"Confidential, " be furnished to any assignee of any
claim arising under this contract or to any other person not zntitled to receive
the same. However, 2 copy of any part or all of this contract so marked may be
furnished, or any information contained therein may be disclosed, to such
assignee upon the prior written authorization of the Contracting Officer.

9. MATZRIAL AND WORKMANGHIP

(a) Unless otherwise specifically provided in this contract, all equipment,

material, and articles incorporated in the work covered by this contract are to



be new and of the most suitable grade for the purposc intended. Unless otherwise
specifically provided in this contract, reference to any equipment, material,
article, or patented process, by trade name, make, or catalog number shall be
regarded as establishing a standard of quality and shall not be construed as limit-
ing competition, and the Contractor may, at his cption, usec any equipment,
material, article, or process which, in the judgment of the Contracting Officex
is equal to that named. The Contractor shall furnish to the Contracting Officer
for his approval the name of the manufacturer, the modecl number, and other
identifying data and information respecting the perfcrmance, capacity, nature,
and rating of the machinery and mcchanical and other equipment which the
Contractor contemplates incorporating in the work. When required by this
contract or when called for by the Contracting Officer, the Contractor shall
furaish the Contracting Officer for approval full information concerning the
material or articles which he contemplates incorporating in the work, When

so directed, samples shall be submitted for approval at the Coatractor's

expense, with all shipping charges prepaid, Machinery, equipment, material,
and articles installed or used without rcquired approval shall be at the risk of

subsequent rejection.

(b) All work under this contract shall be performed in a skillful and work-
manlike manner. The Contracting Officer may, in writing, require the Con-
tractor to remove from the work any employee the Contracting Officer deems
incompetent, careless, or otherwise objecticnable.

10. INSPECTION AND ACCEPTANCE
(2) Except as otherwise provided in this contract, inspection and test by

10



the Government of material and workmanship required by this contract shall be
made at reasonable times and at the sitec of the work, unless the Contracting
Officer determines that such inspection or test of material which is to be incorpo-
rated in the work shall bec made at the place of production, manufacture, or ship-
ment of such material. To the extent specificd by the Contracting Officer at the
time of determining to make off-site inspection or test, such inspection or test
shall be conclusive as to whether the material involved conforms to the contract
requirements. Such off-site inspection or test shall not relieve the Contractor
of responsibility for damage to or loss of the material prior to aceceptance, nor
in any way affcct the continuing rights of the Government aftcr acceptance of the
completed work under the terms of paragraph (f) of this clause, except as
hereinabove provided,

(b) The Contractor shall, without charge, replace any material or correct
any workmanship found by the Goverament not to conform to the contract require-
ments, unless in the public interest the Government consents to accept such
material or workmanship with an appropriate adjustment in contract price. The
Contractor shall promptly segregate and remove rejected material from the
premises,

(c) If the Contractor does not promptly replace rejected material or correct
rejected workmanship, the Government (1) may, by contract or otherwise,

r eplace such material or correct such workmanship and charge the cost thereof
to the Contractor, or {2) may terminate the Contractor's right to proceed in

accordance with Clause 5 ¢f these General Provisions.
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(d) The Contractor shall furnish promptly, without adcditional charge, all
facilities, labor, and material reasonably nceded for performing such safe and
convenient inspection and test as may be required by the Contracting Officer.
All inspection and test by the Government shall be performed in such manner
as not unneccssarily to delay the work., Special, full size, and performance
tests shall bc performed as described in this contract, The Contractor shall
be charged with any additional cost of inspection when material and workmanship
are not ready at the time specified by the Contractor for its inspection.

(e) Should it be considercd necessary cr advisable by the Government at
any time before acceptance of the entire work to make an examination of work
already completed, by removing or tearing out same, the Contractor shall, on
request, promptly furnish all necessary facilities, labor, and material, If
such work is found to be defective or nonconforming in any material respect,

due to the fault of the Contractor or his subcontractors, he shall defray all the

expenses of such examination and of satisfactory reccnstruction. If, Rowever,
‘j_“ (7‘-{(':7( able

such work is found to mect the requirements of the contract, the—a;eﬂal—d-i-:-e-é-b-

adjustment Sl)df( ;c e )’V\_‘zdc rhn-; ‘ﬁfwP (f-'h'frdc‘t ,')1 rece €o Ceoarn -

WWMMMMM—WW
in svch exavmination and reconStryvction dnd, rf Completion oF
the work has been delayed thereby, he shall, in addition, be granted a suitable

extension of time oa-agcount of the additional work invalved, -
(f) Unless otherwise provided in this contract, acceptance by the
Government shall be ma de as promptly as practicable after completion and

ingpection of all work required by this contract. Acceptance shall be final
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and conclusive except as regards lateat defects, fraud, cr such gross mistakes
as may amount to {raud, or as regards - the Government's rights under any
warranty or guaranteec.
11. SUPERINTENDENCE BY CONTRACTOR

The Contractor shall give his personal superintendence to the work or have
a competent foreman or superintendent, satisfactory to thc Contracting Officer,
on the work at 2ll times during progress, with authority to act for him.
12, PERMITS AND RESPONSIBILITIES

The Contractor shall, without additional expense to the Government, be
responsiblc for obtaining any necessary licenses and permits, and for complying
with any applicable Federal, State, and municipal laws, codes, and regulations,
in connection with the prosccution of the work. He shall be similarly responsible
for all damages to persons or property that occur as a result of his fault or
negligence. He shall take proper safety and health precautions to protect the work,
the workers, the public, and the property of others, He shall also be responsible
for all materials delivered and work performed until completion and acceptance
of the entire construction werk, except for any completed unit of construction
thereof which theretofore may have been &nally accepted,
13. CONDITIONS AFFECTING THE WORK

The Contractor shall be responsible for havinyg taken steps reasonably neces-
sa ry to ascertain the nature and location of the work, and the general and local
conditions which can affect the work or the cost thereof. Any failure by the
Contractor to do 3o will not relieve him from responsibility for successfully

13



performing the work without additional expense to the Government, The
Government assumes no responsibility for any understandinz or representations
concerning conditions made by any of its officers or agents prior to the execu-
tion of this contract, unless such understanding or representations by the
Government are axpressly stated in the contract,

14, OTHER CCNTRACTS

The Government may undertake or award other contracts for additional

134



work, and the Contractor shall fully cooperats with such other coatractors and
Government employees and carefully fit his own work to such additional work as
may be directed by the Contracting Officer. The Contractor shall not cormnmit or
permit any act which will interfere with the performance o. work by any other
contractor or by Government employees.
15, PATENT INDEMNITY

Except as otherwise provided, the Contractor agrees to indemnify the
Government and its officers, agents, and employees against liability, including
costs and expenses, for infringement upon any Letters Patent of the United States
(except Letters Patent issued upon an application which is now or may hereaiter
be, for reasons of national s.curity, orderzd by the Government to be kept
secret or otherwise withheld from issue) arising out of the performance of this
contract or out o: the use or disposal by or for the account of the Government
of supplies furnished or construction v&;ork performed hereunder.
16, ADDITIONAL BOND SLCURITY

If any surety upon any bond furnished in connection with this contract becomes
unacceptable to the Government, or if any such surety fails to furnish reports as
to his financial condition from time to time as requested by the Government, thc
Contractor shall promptly furnish such additional security as may be required
from time to time to protect the interests of the Government and of persons
supplying labor or materials in the prosecution of the work contemplated by this
contract,
17, COVENANT AGAINST CCNTINGENT FEES

The Contractor warrants that no person or selling agency has been employed
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or retained to solicit or secure this contract upon an agrecment or understanding
for a commission, percentage, brokerage, or contingent fee, excepting bona fide
employees or bona fide established commercial or selling agencies maintained by
the Contractor for th: purposc of securing business. ¥For breach or violation of
this warranty the Government shall have the right to annul this contract without
liability or in its discretion to deduct irom the contract prics or consideration,
or otherwise recover, the full amount of such commission, percentage, brokerage,
or contingent fze,
18. OFFICIALS NOT TC BENEFIT

No member of Congress or resident Commissioner shall be admitted to any
share or part of this contract, or to any benefit that may arise therefrom; but
this provision shall not be construed to e.tend to this contract if made with a
corporation for its general benefit,
19. BUY AMERICAN

(a) Agreement, In accordance with the Buy American Act (41 U, S5.C.
10a-10d) and Executive Order 10582, December 17, 1954 (3 CFR Supp.), the Con-
t.ractor agrees that only domestic construction material will be used (by the Con-
tractor, subcontractors, materialmen, and suppliers) in the performance of this
contract, except for nondomestic material listed in the contract.

(b) Domestic construction material. 'Construction material'' means any
article, material, or supply brought to the construction site for incorporation
in the building or work. An unmanufactured construction material is a ''domestic

construction material" if it has been minecd or produced in thz United States, A

manufactured construction matcrial is a ''domestic coastruction material” if it
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has been manufactured in the United States and if the cost of its components
which have been mined, produced, or manufactured in the Urited 3tates exceeds
50 percent of the cost of all its components. '"Component'' means any article,
material, or supply directly incorporated in a construction material.

(c) Domestic component. A component shall be considered to have been
""mined, produced, or manufactured in the United States' (regardless of its source
in fact) if the article, material, or supply in which it is incorporated was manu-
factured in the United States and the component is of a class or kind determined
by the Governm=nt to be not mined, produced, or manufactured in the United
States in sufficient and reasonably available commercial quantities and of a
satisfactory quality.

20, CONVICT LABOR

In connection with the performance of work under this contract, the Con-
tractor agrees not to employ any verson undergoing sentence of imprisonment
at hard labor,

21, NONDISCRIMINATICN IN EMPLOYMENT

(2) In connection with the performance of work under this contract, the
Contractor agrees not to discriminate against any employee or applicant for
employment because of race, religion, color, or national origin. The aforesaid
provision shall include, but not be limited to, the following: Employment, up-
grading, demotion, or transfer; recruitment or recruitment advertising; layoff
or termination; rates of pay or other forms of compensation; and selection for

training, including apprenticeship. The Contractor agrees to post hercafter in

16



conspicuous places, available for employces and applicants for employment,
notices to be provided by the Coniracting Dificer setting forth the provisions
of the nondiscrimination clause.

(b) The Contractor further agrces to insert the foregoing provision in all

subcontracts h=reunder, except subcontracts for standard comm-=rcial supplies

or raw matszsrials.

L UTILIZATICNOF SMALL BUSINGSS5-CONCALRNS
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(2) It is the policy of the Government as declared by th: Con
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