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Ref: 81-DFOI-1064

MEMORANDUM FOR CHIEF, RECORDS MANAGEMENT DIVISION
HQDA~DAAG-AMR-S
Hoffman 1, Room 1146
2461 Eisenhower Avenue
Alexandria, VA 22331

SUBJECT: PFreedom of Information Request (Mr. Paul W. Killian, Legal Firm
~ of Watt, Tieder, Killian, Toole & Hoffar) .

. We»have'béén adviéed by the Office of the Under Saéretaty of Defense for
Research and Engineering (OUSDRSE DAR Council) that the documents requested
under paragraphs four and five of the attached request may be held by the

~ Department of the Army. Therefore, request you respond direct to Mr. Killian
" concerning these two items, OUSDR&E has provided documents pertaining to i

. items 1-3. Mr. John Dobbs is assisting Mr. Killian with this case and may
‘_be contacted at (703) 734-1600, if required.

ﬁﬂGhHﬂ)

S Charleas W. Hinkle
) Director, Freedom of Information
' " and Security Review

: Attaéhment

cc:‘-PA’Reading»Fiié > A;f”_ : ' WEJB/Woods /bp
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(' : ) Case 61-160 -~ Construction Coverage - ASPR. The members noted |
;bat’%he ASD(I&L) memorandum to the Assistant Secretaries of the Army ’
and Navy (I&L) and the Special Assistant for Installations, Office,
Secretary of the Air Force, dated 9 Nov 61, concerned the establishment
of a special ASPR Subcommittee to proceed with the development of a
psingle regulation covering contracting and contract administration
procedures for construction work. Thils regulation will become a
separate ASPR Section, containing all material pertinent to construction
procurement, and will replace the existing regulations on this subject
issued separately by the Departments of the Army, Navy and Air Force. ? (
h The members further noted that the memorandum stated that meetings of
the Subcommittee should be initiated at the earliest opportunity. |
Members appointed to the=Special Subcommittee were:

=T

£

Army - Mr, E, Manning Seltzer - OCE, Chairman

Navy - Mr. Harold Gold - Yards & Docks

Air Force ~ Mr, John Wren, SAFGC

The Committee requested the Subcommittee to present a planning
status report of the Subcommittee!s activities together with their .
copfemplated completion date for consideration by 8 January 62, !

N (22 Nov 61) \

[
!
|
i

Case 61-160. - Construction Coverage - ASPR - Information copigs
Jf & memorandum from the Assistant Secretary of Defense (1&L) dated
Nov 61, to the Assistant Secretaries of the Army and Navy (I&i)tan
+the Special Assistant for Installations, Air Force, with respz? o .
ghe development of ASPR coverage of the msking and administration f
\ff construction contracts were distributed to the members.

(29 Nov 61) \\i\

Page L (22 Nov 61), Case 61-160 - Construction Coverage - ASPR. A \

hew last paragraph was added to the minutes reading:

"The members noted that the second sentence of the first
paragraph would necessitate including certain existing coverage
‘in the regulation in the new part covering construction contracts. \

N

| The members further noted that this approach is not consistent
{ith the present treatment of specialized types of contracts and

instructed the Subcommittee to include only those items
peculiar to construction in the construction part, cross-
\ referencing, as appropriate, other pertingnt parts of the

regulations.” \

/:.

(13 Dec 61)



for the General Counsel, Otfice of the Chief of Engineers, dated 2L Janualy
1962, signed by the ASD (I&L) were distributed to the members for
information,

Case 61-160. - Construction Coverage - ASFR - Copies of a letter ’\

The Committee determined that it would request Mr. E. Manning
Sgltzer, Chairman of the Subcommittee ©o attend the ASPR meeting for

discussion of this problem on Wednesday, 7 Feb 62, av 1000 hours, 1
(26 Jan 62) (

T e A A

Case 61-160 — Construction Coverage - ASPR - The Special Subecmmlities
developing the new section on ~GConstruction” attended the meeting, and the
Chairman of the Subcommittse provided the members With a resume of ths Sube
sommittee's actions which have been taken to date to meei the deadiins
established for completion of  this assignment by the Assistant Segrstary of
Befense (I&L). The members were further advised that in this effort the Sub-
committee planned to minimize ASPR changes, and there was no intent to distwrd
any existing coverage having general applicability. The Subcommitiee’s effort
would transfer only exisiting material relating solely to construction 1o ths
new construction section., It was stated that the publication of the mew saction,
which would replace all existing regulations, manuals, and other media cf guidancs
issued by the respective departments necessitated a detailed revisw and analysis
of the existing publications to assure complete coverage. The Sutccemratise will )
present a draft for coasideration by 30 June 1962, the reporting date previcusly
astablished.,

) 4

}O. Case 61-160 ~ Construction Coverage - ASPR. The Members prelimi-
narily considered the Subcommittee report on the subject problem dated
28{June 1962 to determine what course of action should be followed in

o?‘aining comuents on the Subcommittee report. On the basis of this |
dijcussion, the Members concluded that:

(a) the Subcommittee report would be distributed with the
next Agenda and scheduled for consideration at a Special Meeting
to be held on Monday, 20 August 1962;

P

(b) this scheduling of the case would permit the Members an
opportunity to thoroughly study the Subcommittee report and obtain
\ such comments at Departmental level, as deemed appropriate; and,

prm—

(c) the Committee would undertake a review on a page-by-page
basis and, upon completion of this effort and the development of
a revised draft, sufficient time would be allowed to obtain addi-
tional comments on the revised draft.

(11 Jury 62)

s
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' 1. Case 61-160 - Construction Coverage - ASPR. Representatives of the
mpa&x;nittee attended the meeting for consideraticn of their report im~ -
11{ght of the Committee's initial review on this subject as set forth in_the . -
27 August 1962 Minutes. Prior to undertaking detailed counsideration, the (

' Chairman advised that it would be necessary to determine with clarity the
"Scope" of the proposed Construction Coverage so as to be consistent with

the intent of the project. Specifically, whether the coversge should

include only those items which are peculiar to construction; thus requiring

* utilization of the remainder of the Regulation for material baving a gen-

eral application to all contracts, or whether the construction coverage

should be completely self-contained to the extent that in the placement

of construction contracts only the construction section would bave to be

used by the contracting officers. Ia the discussion of this problem,-it

was noted that the Subcommittee report did not present complete self-
contained approach in that numerous cross-references to other portions of

ASFR were included rather than repeating the applicable paragraphs. A%t the
chairman’s request, the Subcommittee Chairmen explained the background of

the Subcommittee'’s assignment which to his understanding wes the develop-

ment of a construction contracting regulation as part of ASPR which would

be as complete and self-contained as possible. He advised the Subcommittee
recognized that this assigmment constituted a departure from the conventional |
ASPR format, and in this respect the Subcommdttee had deviated from this
assigoment in order to preserve the current ASPR approach. The Subcommittee
approach necessitates that all contracting officers use not only the i
Construction part, but also the remainder of the regulation in the place-

ment of Construction comtracts. With respect to the approach taken by

the Subcommittee, the Members expressed complete accord, on the basis that

the establishment of a separate book for use in the Conmstruction area -
would create a precedent for the development of separate books for other i\
comodity areas such as subsistance, R&D, etc. with the inherent difficulties: ~~

s

A of maintaining "separate boocks® on a current basis. The Subcommittee

expressed agreement that the Construction secticn should not be issued

as a separate regulation, and further stated their agreement that con-
struction contracting officers should be cognizant of the requirements in
the entire Regulation.

The observation was then made that the proposed Construction coverage
did not cover "minor construction" which is contracted for by all of the
military departments. The Subcommittee Chairman advised that an initial
draft coverage hsd been prepared by him for minor construction, but that :
in his opinion the draft reauired further work. He stated that it had not . |
been presented to the Subcommittee or the ASPR Committee since the Sub-
committee bad not reached full sy-zement as to neecessity for the coverage.
After a brief discussion, it was the unanimous opinion of the ASPR Cou-
mittee members that the subject of contracting for minor comstruction
be included in the Regulation. It wes noted that such coverage would
obvig.te the need for issuance of separate DOD directives covering the
various aspects of minor comstruction, such as procurement, forms, con- :
tract provisions, funding restrictions, ete.

The Subcommittee members endorsed the concept that minor comstruction
be issued in the ASPR, and noted that, upon publication of this material

in the Regulation, existing directives in this area should be cancelled to
the extent precticable.

ther consideration of this subject was deferred until Monday,
17 September 1962.

(10 September 1962)



determined to have & Special Legal Subcommittee review the subject of
Pﬂessions s considering the existing ASPR definition and the . ;___‘
efinition proposed for inclusion in the construction part. This )

assignment will be carried as Case 62-173 - Possessions, Review of.

Members designated to the Special Legal Subcommittee were:

Army - Lt. Robert J. Robertory, JAGC

Navy - Mr. Willian Speck, BuY&D - Chairman
AF -  Mr. Richard Johnson, SAFGC

DSA - Mr. Robert Cole

In making this assignment; the Members expressed a preference to ‘
include any expansion of the definition of "Possession” in the general
definition paragraph in Section I, unless a specific need exists for
inclusion of the definition in the construction paxrt.

The Subcommittee was requested to submit a report for consideration |
by 22 October 1962, |

|
\ / | The Navy Legal Member is the ASFR Committee liaison to the Subqonmittxe.

. {
/ 4-1-201,22 (a/f/\:(}j%wk

The Committee agreed with the Subconmittee’s definition of construc-
tion and further asgreed the definition should be retained in Section IV
with an appropriate cross-reference being included in Section I.

P
S
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4-1-201.23
—J

With respect to this paragraph, the observation was made that
demolition may be considered as construction. However it was noted that
demolition is not part of the general definition of construction. It
was suggested that this paragraph be cross-referenced to the approprisate
sections with respect to Davis-Bacon coverage and Miller Act Bonds cover=-

. age and that appropriate demolition coverage of these aspects be
K/;paludcd under the subject matter. The Subcommittee was requested to—
redraft the paragraph in light of the foregoing.

SUB-PART 3
4~1-300

The Committes requested the Subcommittee to redraft this paragraph
to merge the first sentence with the ASPR coverage in 4-101.1. With
respect to the second sentence the Coomittee concluded that the coverage

is directed to a type of contract, rather than to a method of procure-
nent and as such should be deleted. VE

4-1-301

\ The Members noted that this parsgraph was misplaced &nd should .,
be relocated properly under the heading of "Procurement Responsibilities”.
J The Subcommittee was requested to relocate this paragreph. ,

L-1-302.1
The Members agreed with the Subcommittee that a need existed in the
construction part for the substance of this paragraph, but not in thisﬂ
’ abbreviated form. Accordingly the Subcommittee was requested to redraft
this parsgraph.

4-1-302.2 )
The Members noted that this paragraph required redrafting in more )

concise language to reflect the Subcommittee's explanation concerning

subcontraecting, and to reflect the subcontract coverage as set forth .

in ASPR k-10k, \
The Subcommittee was requested to redraft the parsgraph.

512303

It was the opinion of the Members that this paragraph should.be
deleted.

43 -304
This paragraph was discussed at length without definitive action
\\\ being taken.
) Consideration of the remainder of the Subcommittee'’s report was
deferred until 0930 hours, Monday, 24 September 1962. {

(17 Saptember 1962) . L
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, 1. Case 61-160 - Construction Coverage - ASPR. The Members resumed
\\\ansideration of the proposed overage of this case starting with 4-1-304.

"4-1-304 - Time of Delivery or Performance". Discussion elicited the \S
fact that the Subcommittee had intended in this paragraph to express the
thought that contractors in the construction industry routinely take for
granted that a contract completion date is ordinarily not much more than a
target date and that time over-runs are normal and accepted practice.

Consequently they engage in the practice of making extra charges for any
overtime or shift work when it is required that they really meet the ccmpletion1
date stated in the contract.

The Subcammittee therefore felt that it was necessary to provide a
statement to be used in contracts where completion dates were of the essence,
stating that "in this particular case we really mean it". There was lengthy
discussion among the Committee Members and some of the Subconmittee Members
present in which the Coammittee finally took the position that provisions
included in a contract were intended to be fully complied with, whereas the
Subcommittee personnel took the position that industry practice was otherwise.
They further stated that the courts and the Contract Review Board invariably
allowed extra overtime and shif$ pay under the excusable delays clause unless
there was a specific mention in the contract that a completion date had to be
met and that the contractor was expected to take all measures necessary to meet

it.

It was determined that if the industry practice were as well establishe
as the Subcommittee Members indicated, coverage to that effect should be ‘
specifically inserted in the ASPR and reflected in contracts. -

The Subcommittee was instructed to provide a more. precise statement in
this paragraph to the above effect.

The following revisions were deleted:

"h 1-305 Approval Signatures. See 1-306".

"4-1-308 Solicitations for Informational or Planning Purposes. See 1-309",
"4.1-309 Liquidated Damages”. In the discussion of this provision it
was mentioned that words 1ike 'generally the contract shall provide" should
be substituted for the word "may" in the third line of this provision. The
thought was also expressed that there should be specific guidelines as to
when contracts should provide liguidated damages and when they should not.

) ul-1-306 fmmma%lm:m.gusi_ﬁnw.;% See 1-307"
/ "4-1-30(1 Kecords of Contract Actions. GSeé&

The final conclusion reached was that the Subcomritiee should redraft
this provision reconciling it with ASFR l~3lQ.

"4-1-310 Govermment Estimate”. The next to the last sentence of .
"(a)(1)" was deleted. In paragraph "(b)" in the first sentence the word gr"

was inserted between notices" and "invitations"; after the word "bids" ’
was added and the word ' was inserted.

Subcommittee develop and insert that portion of the substance of DCD Directive

4105.45 dated 25 June 1952 which isvecurrently valid and applicable. It was

noted that a large portion of the present directive is ten years old and is
sidered out of date. The question of the inclusion of fee curves %8s

d: cussed and it was finally determined that the Subcommittee should devote
ther study to this problem and submit a reccommendation. .

|

\

‘.

During general discussion of this coverage, it was determined that the i
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lie nNeea I0r (ajl3) wWas gquastioned aad 1T was GeCldel Laat i€ OUUCULIEBL vvgs
Ahould consider whether it is necessary and should consult with industry taﬂ\

applicability of several provisions in 4-1.-310 should be restricted to contricts
over $10,000 was discussed. There was discussion as to whether a contract
estimate in cases under $10,000 should have to be prepared,; and it developed
that the Coamittee considered that such estimates were not necessary except
in those cases where the Architect and Englneer fee is a percentage of the
estimated contract costs and could thus not be established in construction
contracts under $10,000 unless an estimate of the construction contracts were
made. The Subcomittee was instructed to develop a provision that estimates
fﬁ% construction contracts uynder $109000 were subject to determination by the~
cpntracting officer but where such estimates were essential to the establishment
f the Architect and Engineer fee they were mandatory even below $10,000.

/éagtermine its reaction to this question. "The question as to whether the

"L4-1-311 Voluntary Refunds"
) "4-1-312 Procurement of Parts'
"4-1-313 Contracting Officer’'s Decisicn Under the Disputes Clause"

S "4-1-314 Procurement of Jewel Bearings' and

"4-1-315 Disclosure of Contractor Performance Data to Other
Goverrment Agencies and Foreign Govermments' , were deleted.

"4-1-316 Expediting, Construction Contracts’ and

"4-1-317 Statutory Cost Limitations"

During discussion it developed that the proposed coverage added language
permitting contractors to identify items subject to statutory cost
limitations in bid or proposal schedules apart fram the body of the contract -
for ecase in effecting changes as necessary. The Committee questioned this -
proposal on the ground that it might unintentionally facilitate deviation
j?rcm legislative cost limiting intent. - K
[

;/f The Members requested that the Subcommittee present further explanation [
,;; to vwhy their proposed coverage differed from the present ASPR language and

“nstructed them to use the present ASPR language if there was no good reason
to the contrary.

' "4-1-318 Use of Foreign Currencies”. The Members determined to withhold
action on this revision pending the outcome of Case 62-90 - Appropriation Act
Restrictions re Payments with Foreign Currencies.

"k-1-319 Improvement of Private Property”. The Subcommittee was
instructed to review DOD Directive 4165.16 of 19 December 1958 for the purpose
of transferring the appropriate substance thereof to the ASFR

""h-l-320 Contracting With Architectual-Engineering Firms for Construction
Work . Delete the words '"except in the case of cost-type contracts for design
and construction or". After discuszion 1% was concluded that the wording of the
remaining portion of the provision was ambiguous and the Subcommittee vmas
instructed to clarify it.

tSUbParts b, 5, and 6" were dclcted. ~
"Subpart 7 Small Business Concerns' N

After considerable discussion it was the consensus of the Members (Army
dissenting) that Small Business Coverage should be placed in Section VII and

this subpart deleted subject to the opinion of the Director of Small Business
Pplicy, QASD(I&L).

{ "l-1-705 Cooperation With the Small Business Administration" was dw&eted
and will not be transferred to Section VIL. )
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) .~ i~ Set-Asides for Small Business" wiii we wiscussea wiva the
Tﬁreqtor of Small Business Policy, OASD{1&L).

"4-1-T707 Subcontracting with Small Business and Labor Surplus Area \

Concerns. This provision will be deleted but discussed with the Director of
Small Business Policy, OASD(I&L).

"Subpart 8"
"4-1-800 Scope of Part",
:4-13801 Applicability", and
4-1-802 General Policy" were deleted.

n\\\\Cbnsideration of the remainder of the Subcommittee's report was deferred
until 1 October 1962.

(24 September 1962)

consideration of the proposed coverage of this case starting with 4-1-803:

1. Case 61-160 - Construction Coverage - ASPR. The Members resumed «\\\

"}.1-803 Minimum Standards for Responsible Prospective Contractors.
See 1-903"

The first sentence of 4-1-803 was discussed and the Subcommittee was
instructed to reword it to make it more clear and unequivocal.

There was extensive discussion gs to the practice in the construction
in¢ustr;-. reforred to in the second sentence, with regard to the extent to
which members of a joint venture have responsibility for performance of
contract work. Discussion included the question as to what requirements
in this regard should be written into ASPR. It was mentioned that 1-303,
covering pools, was comparable in most respects with the concept of the
Jjoint venture. The question was discussed as to whether each venturer
should be responsible for his share of the contract if he is a specialist,
or whether all the venturers should be Jointly and severally responsible
for the complete job. This responsibility was questioned from a finar -
~ial as well as a technical point of view. The opinion was expressed
thal ascribing total technical responsibility to each of the venturers would
be a fiction,since in some cases the members of the venture are specialists
in specialized fields, such as plumbing, electrical work, masorry, or

carpentry.

The Subconmittee representative indicated that,while this might some-
times be the case, large construction jobs are frequently awarded to joint
ventures composed of several contractors, any one of whorl -~ould complete

the entire construction job with his own equipment and financing. The
question was raised as to whether the contracting officers should explore
the relationship established among the venturers and thus determine
which responsibilities were assumed by each member. The idea was pre-
sented that, although each member of the venture need not be responsible
for the tcal job, at least one should have sufficient competence and
financing to be able to be held responsible for the total job.

Against the background of this discussion, the Subcommittee was gf
instructed to explore this subject and be prepared to discuss firm cﬁp“mﬁ
recommendations with the Committee at a later date. cd?

In accordance with the policy of the Committee, all topical headings \
ofj this draft which consist only of the words "see ........" , and refer
oﬁgy to other porticns of ASPR were ordered automatically deleted
thloughout the remainder of this draft. Specific reference to other
portions of ASPR which are included in provisions in accordance with
general practice will be retained.

(.
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“4-1--805 Procedures for Determining Responsibility of Prospective

Contrachors. See 1-905"

’

{and it wvas developed that the present practice of prequalifying a con-
tractor maintains the presumption of advertising. The question was )
raised as to whether such a practice was not actually a form of negotia-
tion. The question was also raised as to whether the Head of a Procuring
Activity should have the authority to authorize contracting officers to
require bidders to establish their qualifications prior to receipt cf
invitations.

Major Lukens was reguested to coordinate this coverage with the
Office of the Comptrcller General and prevare language in accordance with
the holdings of that office. FPFurther consideration of this matter was
deferred pending such GAQO clearance.

"Lk-1-806 Subcontractor Responsibility"

After considerable discussion, this paragraph was deleted.

"Subpart 10. Qualified Products” was deleted.

"k-1-1102 Mandatory Specifications”

hat a&serious problem was involved. Mr. W. H. Speck pointed out that,

i
!
i
i

\ The first sentence was deleted. The second sentence was discussed)\\\\\~

i
_A{ Cg%siderable discussion was devcted to this provision and it was recaisizedl
. in

practice, the use by contractors as well as DOD contracting personnel of
specifications by reference, such as Military Specifications, can and fre-
ently do generate confusion in that internal referemc.s to other speci-
fications frequently ballominto an enormous volume of specifications,
miyny of which are sometimes unavailable, out-of-date, or not applicable.
The Subcopmittee had therefore proposed that specifications, couched in
more specific and directly applicable terms and expressed in fewer but
more available documents specitically known in the industry, such as
nationally recognized industry and technical society specifications
and standards,be used to assure that reqpirements are more immediately
related to industry and manufacturing practices.

The Committee did not concur, and expressed the opinion that such a
practice would ignore the considerable progress which has been made by
the DOD in the direction of specification standardization and general
improvement, and that the coverage submitted was too loose. It was
determined that OSD Staff personnel would explore this problem through
Mr. Edward J. Sheridan and Mr. Paul H. Riley, OASD(I&L) with DSA
standardization personnel, and that further consideration of this area =
be suspended pending this coordination. koo

v Q\y’v‘
"4-1-1103 Availability of Specifications, Plans, and Drawingsﬁézﬁ‘
it
Discussion of this provision developed the thought that it appeared
to shift the burden presently on the contractor to secure the specifi-
cations described in the invitations, to the Government office to furnish
the-contractor such material. It was pointed out that ASPR presently
requires that he be given specifications to the extent practicable, but,
iff not practicable to advise him where they are available. It was con<
sildered that this 4-1-1103 would impose too great an administrative _/
burden on Government personnel. It was further stated that the proposed‘
coverage could require an enormously expanded documentation, possibly ir
the invitation, and certainly to the successful contractor. Mr. Speck

. Y
maintained however that the proposed practice wonld yedoee the overall -

-«
i

|
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volume of the specifications to which the bidder or contractor would
have to refer, by eliminating a large quantity of specifications referred
to in the Project Specifications, which are not needed, but have been
"inherited" without review from often out-dated and inapplicable spec- )
ifirations. (’

The Committee questioned this reasoning but will review this paragraph
in greater detail during its final examination of this section.

"4-1-1106 Purchase Descriptions" See 1-1206

The Subcommittee was instructed to substitute for reference to S.F. 234,
reference to 7-602.9. .

"Subparts 12" and "13" were deleted, and Mr. Lintner was requested
to explore the subject with the Director for Transportation and Ware-
housing Policy, OASD(I&L) for possible broader treatment and insertion
in ASPR, initiating an ASPFR case if necessary.

"h-2-201.1 Q@oncial”

The Subcormittee was instructed to redraft this provision in the light
of 4-1-300 and consider deletion of 4-2-000. /

"4.2-10k.2 Fixed-Price Contracts with Escalation. See L4-3-40O4/.3." |

|
The word "necessary" in line six should be deleted and the words “are !
appropriate" substituted therefor. The Subcommittee was instructed to
reword this provision to assure that it not be interpreted to mean re- ‘ .
determination. Itshould further be checked for consistency with the L\ '/
applicable provisions in ASPR.

"4-2-201 Preparation of Invitation for Bids."

It was indicated by a Subcommittee representative that present ASPR
coverage 1s not readily interpretable by construction procurement personnel
and that this draft of 4-2-201 would improve their understanding.

The Committee decided that if current ASPR provisions are as difficult
to understand as indicated they should be reviewed and clarified for
general use, or, if clarification is required only for the construction
area, such coverage should be inserted in the 'peculiar to construction”
part of the ASPR. To this end the Subcommittee was instructed to review

this provision using any or all items in it which are considered &a?fgp
necessary. %

0}
In\paragraph (vii) a period should be inserted after the word 'used"
in the \ast sentence and the words '"except where customary" deleted.

In provision (xvi) the period at the end of the sentence should be
deleted and the words 'to the IFL.' should be inserted.

In paragraph (xviii) this provision should be modified to confo;;\ﬁith
4-1-317 as modified.

IN paragraph (xix) "See 4-1-302.2 and 4-7-103.15" should be deleted. ~

The Subcommittee was instructed to update the "Caution to Bidders"
provisions in paragraph (xoxi).
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"y_5-202.1 Bidding Time." ~ -

11 .
The Subcommittee was instructed to examine %SPR 2-20211, Eo Zgi;\gégf
“Inspection” provisions, including reference to construitzgg iea
other applicable subjects and to delete this paragraph 4- .1

1t

"4.p-202.3 Bid Samples." and

wh_o_202.4 Descriptive Literature"

ssion it was determined that these two parag?aphs s?ould be
ormittee was instructed that if it considers
quate it should develop necessary

After discu
deleted. However, the Subc
the "applicability" provisions are not ade
modifications to the present ASPR.

"4.2-202.5 Site Inspection."

The Subcommittee was instructed to develop wording to be inserted )
as (xxi) in 4-2-201 (renumbering the present (xxi) to be (xxii)) \
consistent with the provlsions in the invitation.

{ "4-2-203 Methods of Soliciting Bids." |

/

/ It was decided to delete the "(a)'paragraph and in the"(b) paragraph )
'

to substitute for the word "Advance" in the title the word "Preinvitation'
qdeleting "(v)".

! "4-2-207 Amendment of Invitations for Bids. See 2-207"
It was decided to delete the second and third sentences of this é
provision. ‘
(" "4.2-210 Prequalification of Bidders."

It was decided to defer consideration of this provision in depth pending
the results of Major Luken's coordination with the General Accounting Office
in connection with Procedures for Determining Responsibility of Prospective
Contractors.

"L-2-402 Opening  of Bids"

The Subcommittee was instructed to restudy this provision in the light
of 4-1-310 above.

"4.2-4Ok.1l Cancellation of Invitation after Opening. See 2-404.1"

The Subconmittee was instructed to develop rewording of 2-4OL.1 to
include the additional grounds for cancellation in this provision

"R\{hoh.l.

Consideration of the remainder of the Subcormittee's report was deferred

until 8 Octob 62. ;
i ctober 1962 8CT 1 4089 )
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consideyation of this case with an imformal report by Major Lukens to the effect
that thé Gsneral Accounting Cffice had approved ihe principle of prequalification,

biddérs on the limited basis applicable to th.s case. ,—I/’
i

The Committee recognized that the subject wag droad and complex thougn
had, up to the present, been limited to missile sites. The Members
discussed the advisability of exploring it more broadly for the development
of general ASPR coverage and determined to inditiate a new case for that
purpose. This was assigned No. 62-184 and entitled “"Prequalificaticn of
Bidders”. The following subcommittee members were designated:

Army - Lt. Robert Bobertory, JAG-A
Nav‘yl - Lto Chdro Da En War’d, Om
Air Force - Mr. John Wren, SAFGC

DSA - Mr. Tcm Rooney - Chairman
Maj. L. A. O0'Toole

The DSA Policy Member was designated liaison to the ASFR Committee.

The reporting date for the subcommittee’s report was established as
14 November 1562.

"42-405" - It was determined to withhold action on this paragraph until
the gubcommittee report on the Comptroller General decisions is received.
Meanwhile, discussion developed the ccomment that anything which affects price
is not a minor informality. Further discussion revolved around & case in which
the inadvertent exclusion of an item from a low bid involved 1/20 of the price
differential between it and the rext low bidder, and that a corrected bid would

“ therefore still be low. This was considered a minor informality since its

inclusion would not have changed the relative standing of the low bidder. Other
cases were cited and discussed and it was recognized that the problems involved
are not limited to the construction field. It was decided that the Comptroller
General decisions should be carefully scrutinized and that if it is determined
to make any change in the coverage of this subject it should be on the basis of
geperel application rather than special application to construction only.

"ho2-407" - After discussicn of the Davis-Facon rule, it was decided that
there should be coverage of the Act and the subcommittee wes instructed to give
it consideration. Discussion centered around the fact that wage rate determina-
tions vary and that contracts may not be awarded on the basis of wage rates in

effect when the invitations were issued but = . which have expired before
avard. It was pointed ocut that if a new wage rate determined after bid date
but before award 1s lower than the rate i{n er.ci cn the date of “he bi?,

acceptance of the bid which was low before the rate was changed is not necessarily
proper, since a bidder who was not the lowest bidder on the basis of the original
raje might now come in and bid & lower price than the original low bid. This
stptement has been informally confirmed by Mr. Welch of the Comptroller Generaf[é A
offfice. The subcommittee was instructed to review this paragraph in the light,.> ey
of this discussion, and Tommittee coment wne wTha'? QGD
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Subpart 5 - The question was ralsed as to whether and why the development
of alternative types of construction are necessarily limited, as the coverage
seems to indicete, to two-step formal advertising. The members were unable
to draw a clear understanding of this subpart and requested that the subcom-
mittee clarify 1it.

"4.3-000" - It was mentioned that this paragraph may become unnecessary
when the coverage of part 3 is recast.

"4-3-101(a)" - was deleted.

"4-3-101(b)" - The DOD directive setting forth uniform standards for the
employment and payment of architect-engineers was again discussed and the sub-
committee was instructed to develop coverage for insertion in ASPR of the
substance of the directive., After a rigorous pruning of the material in the
directive the subcommittee representatives urged that the curves be inserted
in the draft. The subcommittee was instructed to place in its proposed ASFR
coverage what it believes belongs in it;, including the text related to the use
of the curves. It was stated that the curves, in effect, give advance information
as to the fees which the AE's may expect and thus destroy the Government
negotiating position. The 6% maximumr Jimitation indicates exactly how much
the AE can expect to receive once the construction contract designs are fixed.

. ™e subcormittee spokesmen indicated that they felt that part of the
coverage should comtinue to be restricted. The subcommittee was further
instructed to check all directives bearing on the subject and to assure that l
the draft would transfer all appropriate material into ASPR and permit can- :
cellation of all directive material which thus becomes unnecessary.

"l&_ 3‘101“ @ l " = Was deletedo

"4o3-104.2" - "4-3-104.4" - was deleted and the subcommittee was instructed
to insert in this area of their draft only such material which is unique to
corstruetion. ‘

"}4-3-105" - The subcommittee was instructed to reword this paregraph to
meke it clear that the estimate mentioned, which is used as the basis for the
gstablishment of the architect-engineer fee, is actuslly a Pigure negotiated by
the Government and the contractors, and not just the initial Government estimate.
The subcommittee was instructed to determine where in ASPR to place this material.

"4-3-106" - was deleted.

"4-3-110" - After considerable discussion it was dscided that the subcom-
mittee should reword the paragraph to indicete their intent more clearly.

All of subpart 2 was deleted, except that Lhe substance of 4-3-201.3 was
ordered retained but placed where the subcommittee determined to be proper.

"'b;?..3..201.,h" - in which only the second sentence wes retained and placed in
3-206.2. At the seme time the _omrittee indicated that the subcommittee should
chnsider clarifying the basic authority in ASPR 206.2 for comstruction and ;
;E; ng the prouibition egeiuvst negotiating comstruction contracts in Puerto |
Rico, '

Subpart 3 was deleted.’ _ '
(8 October 1962)
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1. Case 61-160 - Construction Coverage. Consideration of the proposed
construction coverage was resumed. R
"L-3-100" was deleted.

"L -3-400" - Subpart 4" is unnecessary in view of the existence in
the ASPR of Section IIL, Part k.

In accordance with the present approach, applicable to the entire
coverage of construction contracting, the Subcommittee was instructed
to prepare coverage of only what is unique to construction in the light
of what is now in Section ITI, Part 4 of ASER.

At this point it was determined to set forth specifically the dif-
ferences between the approach in accordance with which the document under
examination was prepared and the new apprcach in accordance with which
the Subcommittee is now required to prepare revised ASPR coverage. The

original approach was to gather into one place in ASPR, such as a new
Section IV, all material applicable specifically to construction con-
tracting, whereas the new guidelines are to the effect that coverage in
Section IV will comprise only material unique to construction contracting
and that insertions or other revisions of all other appropriate areas of
ASPR should be made to accommodate construction coverage. Additionally,
the following three items only should be inserted in Subpart 6: (1) the
difference between the $2,000 maximum coverage proposed and the $2,500
provision in existing ASPR. (2) the difference in provisions under whick
small purchases may be negotiated - namely, that under this provision at
least three qualified sources must be solicited and ASPR coverage to the
effect that less than three should be sclicited, and (3) In 4-3-602
substitute for the reference to 4-3-201 the actual substance of L-3-201.
Generally the word "proposals' should be substituted for the word
"quotations"

"Subpart 7" - The fact that negotiated overhead rates are very rarely
used in construction was discussed but it was decided that, since AE
contracts do sometimes use overhead rates,this should be mentioned in
the coverage, being restricted to cost reimburseable type contracts
which the AE may have. Reference to "the list of contractors" in this
port was discussed and it developed that each service has and promulgates
copies of this Jointly prepared list. The rarity of use of the negotiate

-~

rate results from the fact that it is applicable only to personnel actually

located in the AE's home office. The consensus of opinion among the
Members was to delete Subpart 7 in its entirety unless the Subcommittee

considered it necessary to enter some mater’al to hich-light thz poins
involved.
1 11 & . + - Y o
Subpart 8 - L4-3-800" - The point was raised that, since there is so
little use of negotiated contracts in conotructlon procurement, there is

correspondingly little need for coverage of negotiation policy and
techniques. The Committee determined therefore that the Subcommittee
should review the entire Subpart in the light of the new guidelines and
cet forth only those portions of DOD Directives L105.45 and 4105.56
which are unique to construction and belong in ASPR. It was also con-
cidered that come of the material belongs in a document such as a
negotiators' handbook or guide. The Suboommlttee was ;nstructed to
consider these aspects of the coverage. Cintinaed

y
NS pa3e

(15 Oct 62)
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"4-3~806"_-_The Subcommittee was advised mgﬁt t ; ;
the bagis of the fee computation, thes a2 éo%%u gugh,the ﬁ%%l%ﬁéep%§mdrj
re&SEE)%or the cost estimate. The Subcommittee was instructed to give

serious consigeration to the insertion in ASPR of fee ceilings - perhaps
oy the inserticm™of the curves themselves.

it

", -3-808.2(b)" - The Subcommittee was instructed to verify the pro-
¢isions of 10 U,.S. Code 4540, 7212, and 9540 to determine whether the
limitations therein set forth are applicable. It was not considered )
appropriate to cite the code provisions as the authority for this
coverage. \\

"4-3-808.4(b)" - It was determined that this paragraph needed clari-
fication and that i1t could also probably be reduced considerably.

"L-3-809" ~ It was considered that there is much unnecessary duplica-
tion in this paragrapn and that it, as well as Subparts 9 and 10, should
be reduced.

"4-3-1001.3" - In the second sentence delete "furnished by the sub-
contractor" and substitute "secured from the prime contractor’. The
next to the last sentence should be reworded by the Subcommittee so that
it is not absolutely firm, because, although cost-plus-a-percentage-of-
cost-type prime contracts are not legal and must ncot be used by the
Government, we do not have the authority to cutlaw them positively in
subcontracting if the prime contractor with a fixed-price contract manages
to secure the lowest subcontract price even though this type of sutcontract
is used. The Subcommittee was instructed to reword all of subpart 10.

"}-3-1003.3(a)" - Add "where possible” or words to that effect to
(:“ clarify the meaning of the first sentence.

"L -3-1003.4" - The need for the second sentence was considered and
Stbheommittee representatives attributed its need to the clerical and
fiscal complications which would result without it.

"4-3-1004(b)" - It was pointed out *hat, in redrafting this provision,
the Subcommittee may find that existing Section XV may be adequate.
(ASPR puts the advance understanding provision on a permissive basis where-
as the present draft puts it on a mandatory basis.)

"Subpart 7" - The Subcommittee was instructed to up-date the list of
agencies set forth, listing not only the Economy Act Agencies, but all
others which have authority to use another agency to perform work for

them,

"} -5-000" -~ The Special Subcommittee in Case No. 62-1732, dealing with
definitions of the "United States'] should take this matter into considera-
tion.

"Subpart 2 - 4-6-000" -~ Since the Buy American regulation is pre-
sently in a state of flux, the Subcommittee ig instructed to reserve space
for coverage but to take no other action at this time.

"L-6-701" - The~Sipcommittee in Case No. 62-173 should consider this

Provision.
é'\" "h-6-702" - The Subcommittee indicated that it had developed this
provision because it considered that all the statutory requirements

shoyld be located in one place for convenience of use.

Further consideraticn of this case will be scheduled fecr 29 Getober 1962,
at N0 Frnrs, ' ‘
mhrs (15 October 1962)
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1. Case 61-160 - Construction Coverage. Consideration of the proposed

construction coverage was resumed. o
"L.6-700" - This paragraph was returned to the Subcommittee for recon-

Eorsidergtion in._connection with Case 62-173.

"Lo6-702" - This paragraph was deleted.

"ha6-70%" = The Subcommittee was instructed to rewrite this paragraph
eliminating the mandatory feature and converting it into &t "alert” to the
desirability of technical agreements. The Subcommittee may reference
1-109.4 if considered necessary. .

"L-6-TO4" ~ The first paragraph was considered unduly restrictive and
the Subcommittee was instructed to reword the paragraph if it is considered
necessary to retain it. The second paragraph was deleted.

"4-6-705" - In line 3, the word "near" was changed to "nearly". In
lines Lt and 5 the following words were deleted, "with the labor laws of
the place of the work and". In the last sentence the word '"mative" was
changed to "indigenous" and in the line before the last, the word "ask"
was replaced by the words "consider requesting'.

"L-6-706" - The Subcommitiee was instructed to reconsider the concept
of designating a contractor "as agent for the United States”. The following
words were deleted "bring to the attention of the United States diplomatic
officers" in the second sentence and replaced by the word "ccnsider'. The
Subcommittee was also instructed to explore Section XI coverage and pos-
sibly buttressing that material, instead of using the material in L4-6-T706,
thus enabling the deletion of this paragraph.

"4 -6-707" - This subject was considered more complex than the proposed
coverage and more accurately covered elsewhere. It was considered not
unique to construction and was therefore ordered deleted, and the subject is
o be handled under Cace 62-90. Mr. Speck was designated as a member of
the Subcommittee on Case 62-90. Mr. Haugh agreed to communicate with the
Subcommittee on Case 62-90 to determine the present status of their
actions and the length of extension i1t would require to develop this added
coverage.

"4-7-101(b)" - Insert the word "reimbursement" after the word "cost"
in the first line. Deletion of all definition material was recommended
to the Subcommittee in view of the definitions now in ASPR. "c" was
deleted and the following substituted: "(c) The term 'Architect-
Engineer contract' means any contract entered into for providing ser-
vices Tor the production and delivery of designs, plans, drawings, and
specifications and/or services for supervision and inspection of

onstruction.” "d" was deleted.

"h-7-102" - delete "as required” in the second line.

"ho7-102.3" - With regard to the use of Standard Form 234, 1t was
pointed out that Mr. Gasque of GSA may revise it. It was also pointed

e

out that the definitions set forth in 4-7-102.1 through 102,4-wtre set Contiﬂui%
forth in ASPR Section VII, Part 6 and in Standard Form 234. next ©38°

-
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"4-7-102.7(b)" - Should be clarified with GSA. A deviation now
permITs~sbhe Army to use this clause. The Subcommittee was instructe
to check with GSA as to the present validity of the deviation. Chang;\\\
the material before the first comma to read ash;ollows: "In multi-
million dollar contracts in excess of one year, . The clause material
set forth in this paragraph beginning with the word "where" through
the word "excluded" was authorized. In paragraph "(c)" on pages
126 and 127 the second sentence was deleted and the remainder of the
paragraph ordered transferred to 4-7-105.28. The following clauses
were identified as being in ASPR: k-7-102.8, 102.9, 1-2.11, 102.12, .
102.17, 102.23, 102.25, and 102.26.

"Lo7-102.27" - The words 'the requirements of" were inserted after
the word "with". In the second line "11-401.2" was changed toc read
"11-401.1 and 11-401.2 as appropriate”.

"L-7-102.32" -~ The word "comprised" in the first sentence was changed
to read "composed"

”M—7-7O3" - was deleted. The Subcommittee was instructad to use the
expression "the requirements of" generally between the words ”iﬁ accord-
ance with" and the number identifying the provision.

"h_7-103.11" - The Subcommi’

ctee was mst cted to give consideration
to Case 62-15L4, ASPR Implementation of H,R., 5532, in commechlion with this
paragraph.
"L-7-103.15" - In the second sentence of +the clause, substitute the

word "from" in lieu of the word "for" bvefore "the contracting officer’.
The Subcommittee was instructed to revise lGd.lT(a) 20 ag to make it

usable in its present ASDR location for comstruciion als o. The words

1 0 .
as is autborlzed under’ in the Tirst sentence of +the Lol were delebed
and the words "consistent with" were substitutad. T8 gome substitution

was ordered made in paragrapn "o of the text maber

1 o Page 141,

Further cihisideration of this casge will he gchellulel Jor 29 Ooctober 1962
0930 hours,

(22 October 1962)




L. tase bl-1b0 - Construction Coverage. Discussion of broposed ASPR
coverage was resumed. |
"4 -7-103.18" - After discussion pointing out that the proposed coverage ;
of the clauses differs from corresponding ASPR coverage to make them more |
specifically applicable to .construction, it was determined that the Subcommittee
redraft the provision reducing it to the minimum coverage necessary. /
|

-

"4-7-103.19" - The same action was taken as in 4-7-103.18.

"4 ~72103.20" - It was stated by the Subcommittee representatives thet
the clause set forth has been in use for years in the construction area.
The $l0,000 minimum is not in accordance with the provision of Appendix
F620 and E621., The Subcommittee had discussed the provision with Mr. John
Bachman of the Contract Finance Committee who adviged them that full con-
formance with provisions of ASPR T7-104.39 was mandatory.

"4-7-103.21" - This paragraph was revised to conform with 7-104.40,
using the established phrase "in accordance with the requirements of".
The Subcommittee was instructed not to take this action, however, pend-
ing the outcome of Case 62-15k, in which it is expected that a definition
of "effective" or "adequate"” "competition" would be developed.

"4 ~7-104" - Delete "in accordance with departmental procedures’.

"4-7-104.1" - Change the word "change" to "alterations" to conform
with the wording of Standard Form 23. The Subcommittee was also instructed
to insert the dates of all clauses after thetitles routinely.

"y7-10k.3" - Although this clause was approved, the Subcommittee was f _
instructed that, at some later date, after the close of this case, when f <‘
review of this provision would again be made, consideration should be given -
to the development of guides for the use of the clause.

"ho7-104.4" - This clause was ordered moved so as to become 103.22.

"4-7-105" - The use of the words "additional provisions" was questioned
as compared with the words "additional clauses" used in L4-7-104 and it was
pointed out that since the word "provision" was used in Standard Form 23A
it was repeated here. Discussion centered around the fact that the second
sentence in paragraph (a) actually constituted a built-in blanket deviation,

which the Committee did not approve.

The Committee decided that the deviation procedure in ASPR 1-109 should
apply. The Committee however recognized the need of the Departments to use
modification of the clauses in 4-7-105 under different circumstances. The
Subcommittee was instructed therefore to submit alternative (standard)
clauses to be used when circumstances are sucn that the clauses presentl;
proposed in 4-7-105 would not be entirely suitable. The Subcommittee wa.s
also instructed to consider whether the clauses in 4-7-105 should be in-
coyporated in k-7-102, 103, or 10k.

The Subcommittee was generally advised to avoid the use of the expression
"ani/oy" and that contractors are now referred to as "he" and "his and not

”i‘t”
"L-7-105.1" - The Committee considered this provision in the light of K\,.

4L-7-102.2 and Standard Forms 20, 21, 22, 23, and 23A. The Subcommittee was
asked to bring to the next meeting samples of invitiations to bids; embodying

the material under consideration.
/

Further consideration of this case was suspended until 5 November 1962.

A

| . ’¢29 October 1962)
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° any supplies to ?e furnished hereunder » 1& susceptible to the interpreta-

tion that these requirements dc not apoly to constructizn contracts. The

mgmoraixum further preserted propised revisions +a the clauses t0 correct this
situation.

Fi ; LRSI .- s o a2 o
“he Commitiee agrsed that “lLis iten snoo:d Te added to tize Agenda for the
Wednesday, 21 November 1967 mew

Sing for crnglderesion.,
(20 November 1962)
1. Case 61-160 - Construction Coverage. The Chairman raised the
question of whether Arthitechtural Engineer coverage should be included
in the new construction section. The Committee concluded that the
ubcommittee should endeavor to cover everything that is currently pub-
N\\ﬁf'éhed in the Department of Defense Directives (4105.45 and 4105.56) except
the profit and fee curves. The Committee further agreed that the Profit
and Fee curves should remain in a separate directive, as long as ﬁhe current
classification is retained.

The Members then resumed consideration of the Subcommittee report dated
28 June 1962 commencing on page 154.

"4-7-105.3 and .4" were concurred in.

With respect to (a) of the "4-7-105.5" paragraph, the Members noted
that the paragraph needed changing to provide for withholding of progress
payments unless schedules are submitted.

The Subcommittee was requested to revise the "4-7-105.6" paragraph to
determine the necessity of its retention.

(a) of the "Lk-7-105.7" paragraph was deleted.
The "Lk-7-105.8" paragraph was approved.

The Subcommittee was requested to review the "L-7-105.9" paragraph to
determine its necessity.

"4-7-105.10" was concurred in.

"4-7-105.11" - The Subcommibttee was requested to review the title and
determine whether the last two sentences were necessary.

"a7-105.12" - The CSubzommittes was requested to review this raragraph
and clarify the language. )

"4-7-105.13" - The Subccmmittee was requested to consolidate ;%e
liquidated damage paragraph with the liquidated damage coverage in 4-1-309.

"L-7-105.14" - The Subcommittee was requested to revise this paragraph
to cover referenced specitications and the last sentence of subparagraph (c)
of the clause was deleted.

"4~7-105.15" - The Subcommittee was requested to revise the clause under
this paragraph. Contin“@@

: pest pal?

"L-7-105.16" - This paragraph was approved. T -
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Subparagraph

"4-7-105.17" - Subparagraph (a) of the clause approved.
(b), the Subcommittee was requested to revise the subparagraph to conform

(Add this to top of page)

N e

y::’ﬁﬁbparagrapn \a) the Subcommittee was requested to consider the need for
the retention of this subparagraph. Subparagraph (e), this subparagraph
was discussed at considerable length and Turther consideration deferred
to Monday, 3 December 1962, on the problem of whether disputes arising out
of wage determination of the Secretary of Labor should be precluded from
consideration by the Armed 3ervices Board of Contract Appeals.

"L-7-105.18" - Concurred in as presented.

"4-7-105.19" -~ The Subcommittee was requested to change the title of
the clause to read ”Identification, Goverrment-Furnished Property'. Ad-
ditionally the Subcommittee was requested to determine whether or not the
third sentence 1s redundant of coverage in the standard Government-
Furnished Property clause.

"L4~7-105,20" - The Subcommittee was requested to ascertain whether
this material is already included in the standard Goverrment-Furnished
Property clause.

"b-7-105.21" - The Subcommittee was requested to consolideate this
coverage with the Utility coverage in Subpart 8.

"4o7.105.22" and ".23" concurred in as presented.
"h-7-105.24" - Concurred in as presented. Additionally the Subcommittee

was requested to consider whether the AFPI coverage for Airfield signal
lights should be included in this paragraph.

Subparagraph (c) was deleted.

"4o7-105.25" - The first sentence of the introductory language was
revised to read "a clause substantially as follows shall be inserted in
all construction contracts where identificaticon is required for security
or reagons". The second sentence was deleted.

" -7-105.26" - Paragraph (b) was deleted and the Subcommittee was
requested to incorporate the substance in the material and workmanship clause
on Page 128.

"Lh-7-105.27" - The first sentence was replaced with a statement to the
effect that the paragraph is applicable where there are separate identifiable
items for which completion dates may be degignated separately from the com-
pletion date of the entire projsct or from that of any other part of the project.

"4-7-105.28" - Paragraph 4-102.7(c) material on page 127 should be worked in
with this material and set forth in 105.28. In the last sentence of the "Pay-
ments for Mobilization and Preparatory Work, Payment ITtem Mo. (&))" on page
174, reference should be made to the disputes clause. Rererence ' (iii)" the
Sybcommittee should reexamine and clarify the substance of this paragraph.
€ need for additional general provisions and additional specifications
in paragraph "(c)(ii)(b)" of the clause on page 175 and the meaning and
significance of the percentage were questioned and the Subcommittee
requested to clarify. In the last sentence of this reference should be
made to the disputes clause.

with the Department of Labor regulation.

"h-7-106" - was deleted.
"b-7-107" - The first three sentences were deleted.

"L-7-108" - The first two sentences were deleted and the word "from"
was deleted from the second from the last sentence.

i
— £ L i 1 L Mepday, |
" 0930 hgltllll}csaf %oggﬁggﬁgi% o5 his case will ke schedylsd £or Menday, (26 Nov 62)



1. Case 61-160 - Constructhion Correanre,  The Committee resumed congsidersa-
tion of the subject case ing with h-7-105.17.

"L-7-105.1T7 - Subparagraph (d) deleted.

"L-8-000" and "4-8-001" - The Committee gucsiioned the need for these two
paragraphs and requested the Subcommittec to reccnsider their coverage.

"L-8-201" - The Committee deleted L-0-201 cné !'-8-202 as unnecessary.

"4-8-300" and "L-8-301" - Were deleted.
“”’—:4 8-302" - Deleted from this location and suggested the Subcormittee insert
this or equivalent coverage in appropriate place in ASFR.

"4-8-305(b)" - Thmere was ccnsiderable discussion f +the use and meaning
of the expressicn "total cost basis™. The Subcommittee was instructed to
review this paragraph ard devel:p a clearer coverage and suggested that
insertion in Secticn VIII might be more appropriate. The questicu was raised
as to wh4;1f the "total cost basis” was used, the contrarting officer is
required to secure approval at different levels in the different departments.
It was suggested that the lash sentence of the paragrapnh shculd be transferred
to Section VIIZ, and the whule of 4-8-305(b) shiuld be discussed with the
Terminaticn Subcommittes,

"™a8.L00" - It was suggested that the Subcommittee clarify which type of
architect~engineer contracts are intended t. be covered. The Ccmmittee
further questioned whether the "scope' paragraph was needed at all.

ﬂ//”// With regard to the entire Subrart %, the suggestisn was made that the
Subcommittee remove what 1s not especiaily applicable to counstructicn and to
integrate this removed material tc the appropriate “surplies” area in ASFR,
broadening the scope and abstracting material as necessary from service
regulations. The Subcommittee was instructed to develop general policy
coverage, and ingert it in 8-L0O2,

"4-8-510" =~ Foreign Construction ard, 'k-8-311 - Foreign Contractor
Inventories'” -~ Were ordered deleted and integrated in ASPR as appropriate.

"4 -8-600" and "4-B-601" - Wers

"4 -8-603" through "L-5-603%, -~ Lhe Jybormmithes was inetructed to de-
termine whether this material iz o1 pred minan® ioterest to the construction
field and of only negligible 1@1&(0‘t eloewhers 1n AUCR, and then on the basis
cf this determination, eith-r +., 1oL Mis ares or lranster 1t else-
where in ASPR.

”4-8=703(b>(vi)” = The ot cwmmoUhes was Dosbruchs Lt suestitute the
present ASPR wording in this paragrepn.
thilsg clause t2 be
should he set

"L-B82706" - The Subcimmittes was i shracshed
similar to that in 4-8-705 - remely v
forth.

i U r — [ IS e " 9 F VR, s . .
"HaB.802" - The word Cwner-as” onould te rapltalized.

" C - i 3 s ; . j - - M
L-8-901(1)" - Insert pericd ather onvract in fine L oand delete remainder
of sentence. TIn line five, supsbihuts “snall” f~r “will.,

Consideration of this cae2 will Yo rzzumsd ~u i J:zcemcer 1962,

(3 December 1962)



Case 61-160 - Construction Coverage. The members resumed consideration
onstruction coverage contained in the Subcommittee's report of 28 June
rtinz with paragraph 4-9-000. ~NT—

. —

/ \
[ el

C-000" - In considering this parasgrsph, the Members observed that thé\

regfested tc consider this comment and to coordinate any final coverage with
the departmental Members of the Patents Subcommittee.

"4-0-102" - The second sentence was revised to read 'However, an author-
ization and consent clause should be ircluded in all architectural-engineering
contracts which require the delivery of models or samples or other products cr
which may require the use of patented processes to test or verform under the
architect-engineer contract, and in all cecnstruction contracts".

"4-9-102.1" and "k-9-103" - The Subcommittee was requested to reconsider
these paragraphs to determine whether the coverage should be kept separately
for construction contracts.

"4-9-103.1" - The Subcommittee was reguested tc delete all reference %o
Standard Foxrm 23A.

"4.9-103.2" - The Subcommittee was requested to reconsider the third
sentence of this paragraph on the basis that it is redundazt of the coverage
contained on page 2308.

"h.o-104" - Subparagraph (a). The observation was made that this sub-
(; ‘ paragraph was redundsnt of the coverage in ASPR 1-90k.
7 Subparagravh (b). The word "rights" following the word
//fproprietory" in the text materisl was changed to read "data". The word
'

"data’ in the clause was inserted in lieu of the words "materials" and
"features” after the word "proprietary’.

"h-c-107(a)" - The words "proprietary rights" were deleted from this
poragranh.

"L-9-200" - The_ Subcommittee was requested to reconsider this para-
gravh to determine whether it should be retained.

"4-9-202(b)" - The Subcommittee was requested to clarify this paragraph
"4-9-203.1" - The last sentence of the provision was revised to add the

following at the end of the last sentence: "for a period of three years
after complction of the project'.

"k-9-203.2" - The Subcommittee was requested to revise the "Shop Drawings”
provision to conform to the coverage in %-9-202. )

"Subnart 3" was deleted.

&g
-

"1-10-103(b)(i)". The parenthetical words were deleted. 55?’

e =~
wt
e

-
~

e
(")l
& &
I 1 . )
H-lO—lOQ.l(P) - The words "and his assignces" were inserted afier the
vord “contractor’ in the first line of the first sentence.

{_ "4-10-103(c)" - The word "basic" was changed to read'original”.

”h—lo-}09.2" - The Subcommittee was requested to reconsider this paragraph
to determine the necessity- of its retention. (10 Dec 62)



"L-11-101" - was deleted.

"Subpart 2" was deleted. &’\}
~////} "h-11-301" - was deleted.

"h-11-h01" - was deleted.

In taking this action, the Members agreed that the clause set forth
in the present ASPR 11-401.1 would be used in all formally advertised con-
struction contracts. The Navy reservations on this paragraph were withdrawm.

"4-12-000" - The Subcommittee was requested to consider the need for the
retention of this paragraph.

"l:-12 - Part 1" - This part was deleted.
In taking this action, the Army Member agreed to consider the advis-
2bility of presenting a new case to expand the current coverage in Section XII,L
Part 1. )
|
"4-12-301(c)" - The Members noted that the "Eight Hour Laws" coverage
throughout this part required updating to reflect the Work Hours Acth v
(P.L. 87-581). ‘

"4-12-302" - The Members noted a revisiocn of this coverage had been
devel oped under ASPR Case 60-T71. Copies of the material forwarded to the
Levcriment of Labor were provided the Subcommittee representatives, and the N
“ubcormittee was requested to revise the paragraph to conform to the coverage L
developed under Case 60-TL1.

"4-12-304.1" - The first sentence was revised to read: "The contrac ‘
ing officer shall ascertain that the contractor is informed of the labor
standards provisions of the contract and of his responsibilities thereunder '
in accordance with (b) below". |
[ J

"4-12-304.2(b) and (c)" - The observation was made that the "5" and "90"
calendar days respectively would be changed to read "10" and "120" calendar
days.

"4-12-304.11" - The words "the False Affidavits Act" and the parenthesis
around 18 U.S.C. 1001 were deleted.

"L-12 - Subpart 4, Subpart 5, Subpart 6, and Subpart 7" - vere deleted.
With respect to Subpart 7, the Subcommittee was requestied to consider moving
the coverage with respect to coordination into Section I, Part 3, and the
coverage of overseas area requirements into the appropriate Part (7 or 8) of
Section VTI.

"Part 13 - Government Property" - was deleted.
"Part 1L - Inspection and Acceptance" - was tentatively deleted by the
Committee pending a receipt of recommendations from the Subcommittee with

respect to the necessity of its retention. &\

Consideration of the remainder was rescheduled fof Monday, 17 December
1962, starting with Part 15 - Contract Clause Principles and Procedures.

(10 December 1962)



l/r Construction Coverage. The Members resumed consideration of the

reper~Lrom the Construction Subcommittee dated 28 June 1962 commencin
with Part 15 appearing on page 317 with the following action: g\'\ -

"Part 15, Subpart 1" - It was the conclusion of the Committee that this
subpart should be deleted and the cost principle retained in Section XV.

"Subpart 2" - The Committee concluded that this part should be deleted
and that the new coverage contained in Paragraph 4-15-203 covering archi-
tectural-engineering contracts should be included in Section XV.

"Subpart 3" was deleted.
"Part 16, page 331" - concurred in.

"page 332" -~ concurred in.

"page 333" - concurred in deleting the words "in accordance with depart-
mental procedures" in paragraph 10L.

"pages 334 and 335" - concurred in with minor editorial changes which
vere noted by the Subcommittee representatives.

"page 336" - The contract provision was revised to delete the third sigtence.
The language following the contract provision was referred back to the Constsye-
tion Subccmmittee for consideraticon of including in Part 2. .

"page 337, subparagraph (e)" - was deleted.
"page 338, subparagraph ()" - was deleted.
"page 339" - concurred in.

"page 340" - Subparagraph 105(a) - The Subcommnittee was requested to include
lansuage to *he effect that if a deviation was made from Standard Forms, notifica-
tion of cuch deviation will be provided to GSA.

”paﬂé 341" - concurred in.

"page 342, subparagraph 106(a)(i)" - The subparagraph was deleted. The Sub-
committee was instructed to move this coverage under the Davis-Bacon Act coverage.

"page 343, subparagraph (iv)" - The Subcommai**ee was requested to clarify
that the "performance bonds" in this paragraph is not to be construed to be Miller
Act Bonds.

"page 345" - concurred in, changing the word "form” to read "format’.
"pages 346 and 3L7" - concurred in.
"page 348" - The Subcommittee was requested to clarify the language in

subpara_reph (c).

"page 349" - The first line of paragraph (b) was deleted. The Subcommityﬁauea
was requested to clarify the language in paragraph 6. Coit pasa
. ﬂe,

"page 350, paragraph 22" - The clause citation was revised to read "11-401.1".
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"pages 351, 352 and 353" - concurred in. \\xh
”f

~——"page 355" - concurred in subject to changing the word "form" to read

"pages 356, 357, 358 and 359" - concurred in.

"page 360, paragraph (8)" - The words "to whom the contractor shall report
and be rec onsible" were deleted.

"Paragraph 10(b)" - The Subcormittee was requested to revise the first
sentence of this paragraph to "provide for approval by the contfacting.o? icer
unless his authority is subject to approval by higher authority”. Adg%tlon—
ally the Subcommittee was requested to revise this coverage to be applicable to
rates in excess of the Davis-Bacon Act rates. The last sentence of the para-

graph was deleted.

"page 361, paragreph 11(b)" - The last sentence of this paragraph was
tentatively deleted pending receipt of Jjustification from the Subcommittee
for its retention. . .

"pages 362, 363 and 364" - concurred in.

"page 365" - concurred in changing the word "form" to "format". Addi-
tionally the Subcommittee was requested to identify the "clause" cited in

paraéﬁggﬁ h-16-%01.2.

"pages 366 and 367" ~ concurred in.

"page 368" - The first and third WHEREAS provisions were deleted.
"pages 369, 370, 371 and 372" - concurred in.

"page 373, paragraph 11" - The words "to whom the architect~engineer shall
report and be responsible" were deleted.

"paragraph 13" - The last sentence was deleted.

"page 3T4, paragraph 14" - The Subcommittee was requested to clarify the
paragraph.

"pages 375, 376, 377, 379, 381" - were concurred in.

With respect to the contract form for "architect-engineer services", the
Air Force Legal Member suggested it would be appropriate to include a clause
in such contracts to have the architech-~engineer defend the adequacy of the
plans and specifications, when such plans or specifications are questioned by
the construction contractor. Following discussion of this point, the Air Force
Legal Member volunteered to present proposed language to the Subcommittee for
consideration.

"page 383" - It was suggested that the title for Standard Form 1093 be
upndated.

"paze 384" - concurred in.

"page 385, paragraph 4-16-804.1" - The Subcommittee was reguested to clarify
this paragraph to state there are two "change order forms"; one which provides
fcr acceptance by the contractor, and the other being DD Form 1319 w@}g@i%§ﬁg
unilateral change order. mext ;;:;

rmal” .
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"pege 386" - The Subcommittee was requested to include coverage with r?hpect
( to pri\gle changes,

) "page 387" - The "supplemental agreement” form was deleted with the recpm-
mend2tion that the Subcommittee reference DD Form 1320 in paragreph 4t-16-80%.2.

"pages 388, 389, 390, 391, 393, 395 and 397" - concurred in.

"page 399" - Concurred in with direction to the Subcommittee to revise f
block 10 t?’read "signature cf representatives of the contractor indicate
contracker’s agreement upon the rates and classifications".

"pages 401 and 403" - concurred in. z/
.

Consideration of Tab B to the Subcommittee's report was deferred ca th
Bé:;égfhat the changes made throughout the proposed construction coverage
would cause the Subcommittee toc substantially revise this tab. The Subcom-
mittee was requested to present a revised Tab B with submission of their /

revised report.

The Subcommittee was requested to develop a revised report covering con-
struction contracts in view of the Committee's considerations of the 28 Jgne |
1962 draft. The Subcommittee was requested to present thelr revised report f

for consideration by 25 February 1963.
(17 December 1962) i

k\ Case 61-160 - Definition of Construction. The Navy distributed copies of?a
memorandum dated 14 December 1962 presenting a proposed revision of the definition
of construction to emphasize that "construction” does not include the manufacthr-
ing, produczing, furnishing, construction, altering, repairing, processing o:
assembling of vessz2ls, aircraft or cther kinds of personal property.

The Committee determined to refer the suggested definition to the Construction
Coq@ract Subcommittee for consideration in the redrafting of the construction
covgrage.

-y 3. Case 62-5p ':—). : - . (? qanuary 1963)

Stghdards Clauses.T Thglg£;;izizg ggv?éiggﬁzimﬁiéséngfout :f COHSFruction Labor
Counsel (I&L) dated 30 November 1 62 e g oa€ Office of General
962 and the Chairman, Armed Services Board of

It s doform:
Committ:zsuigesrglned6to refer tye memorandum to the Construction Contract Sub-
The Constructy Lvase. l-}éoufor inclusion in the revised construction coverage.
ction Subcommittee was further requested to consider clarifying the

applicability of the. Labor provisions coverage in the Counsel's proposal y,
CASE CLOSED )
- (23 January 1963)
tie gg;grfi;léga; Construction Coverage. At the request of the Army
& e for submission of & report on th bj oy’
to 11 March 1963, € subject was extended

(27 February 1963) -
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L Jome wemiou = vonstruction Coverage - ASPR.  The Members briefly dis-
%;zgd the procedures to be utilized in the consideration of the subject

G#€ with respect to having the Subcommittee report edit ;
concluded that a Sp P tted. The Committee

this subject.

ecial Editing Subcommittee should be established for

Members designated to the Special FEditing Subcommittee were:

Army - L?Col Donald T. Ruby, AMC, OGC, Chairman ‘
Navy =~ Miss Frances Kelly, OGC, BuS&A i

§§9§iti?nally the Members agreed that Messers. Ryan and Speck of8€E and \
s could be called in as consultants when desired by the Editing Members.l

(17 May 1963)

AN

1. ase €1« - Constructicrn Coverazs - ASPR. The Comittee under-
Toolk—oraideraticn of the reviced report I the Construction Contract
Subcommittee dated 17 April 1963, presenting in its Tab A revised construction

procedurss and in its Tab B recommendations from the Subcommittee to modify
uther paragraphs in ASPE to acccmmodate the new construction coverage.

undertaking consideration of the reptri on a paragraph by para-
, the Chairman stated that the Commithtes was now in a position
s L= eonatruction coverage and that after editing, Industry
should harz an opportunity to comment on the proposed construction coverage
and tha® publilication is anticipated in the fall. In connection with editing,‘
t. Ccl. Ruby, AMC, and Miss Frances ¥elly, OCC 2uS&4i, were designated as
a Sp=cial Editing Subcommittee for this case. Lt. Col. Ruby is the Chairman.g
L

The Havy thea raised the point that the Bureau of Yards and Docks has not;
as yei reviswed the report in detail and statad that before committing them- |
g Eureau of Tards and Docks should be given an opportunity to go
The Commities detarmined that it could under-
cration of Part 1 at today's meating but deferred consideration
arts unlil 3 June 1963.

vepres.cntatives of the Comstructicn Juontract and the Specilal Ed}ting
z3cnt, the Commities then underts ok consideraticn of Tab A to
's report on a paragraph hy peragraph basis as follows:)

al Frovisions - 18-10C > Summittee, deleted the
totwo pantences in this parvagraun and veferred the balance to
diting Subcommittee for =diting

Lot

>
Q]

Fid~101,17 - This paragraph was diacussed at lenghth and there was dis-
cussion as to whethsr this subject was pecuoliar o construction. It was
agre=i thei, the sabject did not belong as a definition, but that the Special
Editing Subecommitt should provide coverage of 1t either as text material
-1 " ¢lause in Section XVITIT or in connection with the
Cnang= Order form for construction contracts.

.t . 4 -
Swing the "Changes

"18-101.2" - The Committee deleted this varagraph having determined
this subjzcet was adequately covered in Section I, Part 2.

"18-101.3" - The Committee concurred in this paragraph, but requested
the Special Editing Subcommittee substitute an appropriate cross-reference
in Section I, Part 2, for the definition of "construction" in ASPR ;
17201.21.

- ——

e

"18-101.4" - The Committee deleted this paragraph in that it was un- ;

duly restrictive.

C

/‘\
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_"18-202" - The Committee concurred with this paragraph but requested
that the Special Editing Subcommittee rewrite this to be consistent with—_
present ASPR 4-101.1.

"18-103" - The Committee deleted this paragraph as being unnecessary
for ASPR coverage.

"18-104" - The Committee discussed this paragraph at length and deter-
nined that the words "in the United States'" raised a question of proper
geographic coverage and that this paragraph was not correctly written. The
Comnittee did agree, by consensus, that the subject should be covered in
ASPR. The Army Legal Member volunteered to rewrite this paragraph; the
Air Force Policy Member was requested to furnish the appropriate AFPR which
covers this subject to him. The Army Legal Member was requested to provide
the rewrite for consideration by the Committee by 3 June 1963.

"18-105" and "18-106" - With minor editorial changes, the Committee
concurred in these paragraphs and referred them to the Special Editing
Subcommittee,

"18-107" - The Committee concurred with this paragraph and determined
that the Special Editing Subcommittee should place an appropriate cross-
reference in ASPR 1-903.

"18-108" - This paragraph was deleted in that it is covered adequately
in 1-905.

"18-109" - The Committee concurred with this paragraph, with minor
editorial changes which were referred to the Special Editing Subcommittee.

"18-110" -~ The Committee concurred in this paragraph heading. %

_~18-110.1(1)" - The Committee approved this subparagraph with minor
gaitorial changes, but requested that the Special Editing Subcommittee ¥
shbuld make it clear in their redraft that the contracting officer is not
repponsible for preparing estimates.

"18-110.1(2)" - The Committee concurred in this subparagraph with minor
editorial changes and also requested that the Special Editing Subcommittee

insert the language now in 4-101.2(a) in the last sentence, in their redraft
guag

of this subparagraph.

"18-110.1(3) and 18-110.1{4)" - The Committee concurred with these two
subparagraphs after minor editorial changes.

"18-110.2" - The Committee discussed this heading at length. A Tri-Service

Group has the subject of DOD Directive 4105.45, regarding Architect-Engineer
contracts, under study and has suggested a meeting with the ASPR Committee.
It was determined that the ASTR Committee Members should contact their Tri-
Service Group representatives individually, and that further consideration on
this subject should be deferred until that time. The Committee also deter-
mined that paragraph "18-312.2" of the Subcommittee's report should be placed
in this parsgraph.

"18-111" - The Committee concurred in this paragraph with minor editoria}

+ ckanges and referred to the Special Eiiting Subcommittee.

"18-112(a)" - The Committee concurred in this paragraph and referred to
the Special Editing Subcormittee Tor editing.



__"18-112(b)" - The Committee generally concurred in this paragraph but
requested that the Special Editing Subcommittee make clear the waiver authority |
of the Senretary of Defense or his designee regarding cost limits on cold

storage facilities, enlisted men's housing, BOQs, and warehouses, in their (”'
redraft.
"13-113" - The Committee concurred in this paragraph with the suggestion

that "such" should be inserted before "expediting action" in the last sentence.

"18-114" - The Committee concurred with this paragraph and referred it to
the Special Editing Subcommittee for editing. There was a question as to the |
omission of the word "Hawaii" since "Alaska" was included after the words
"within the United States" but this was explained in that "Alaska" is limited
tc seasonal construction.

"18-115" - The Committee discussed this paragraph at length and made numer-
ous minor chang=s. It was agreed that added ianspection and superintendence
costs should be the minimum - rather than the normal - measure of liquidated
damages. The Special Editing Subcommittes was reguested to revise this

paragraph.

"18-116" - The Committee discussed this paragraph and concurred with it
but determined that its two sentences should be combined into one. Also it
was noted at this time that the words "Head of the Construction Agency"
should be revised to read "Head of a Procuring Activity" throughout this
report.

"18-717" - The Committee concurred in this paragraph but noted that it might
require review at such time as the "Code of Conduct” coverage is received

from the DIAC. , (
The Army Policy Member was designated to contact the Corps of Engineers b

as to the status of coverage of minor construction.

Further consideration of this case will be scheduled for Monday,
3

June 1963, 0930 hours. \\\\

(20 May 1963)

1. Case 61-160 - Construction Cover
' age - ASPR. Before the Commit
/ZLsumed consideration of the revised report from the Construction Contizst

g;gig?giztge da?ed 17 Ap?il 1963 on the subject matter, the Army Legal Member
Services ed EoPleg of "his rewrite of paragraph 18-104 "Sources of Construction
DOD Direétia ed 20 May 1963. He mentioned that his rewrite does not follow the
then Checke:i,e 0,2, dated 5 August 1952, in certain respects. The Chairman
Service G with the Members as to whether they had checked with their Tri.
el g EPTeseT At G i respect to 30D Dixective 105,45 regaeiing

. . ot a € Membe : ;
The Committee then determined that the rewrite o;spzigggggﬁliginz?e;;dC?ﬁ;ﬁiiﬁ.

consideration on th -
s later gate) the Architect-Engineer contractg coverage would be considered at

With representatives of the Construction Contract Subcommittee and the
Sp@c;al Editing Subcommittee present, the Committee then undertook further-
consideration of Tab A to the Subcommittee's report on a paragraph by para-
graph basis, beginning with Part 2, as follows: J/ \\

fhe Special Editing Subcommittee.
. !
- . !

~
!

1"
7é 18-201" - The Committee concurred in this paragraph and referred it to



"18-202" - The Commitiee discussed this paragraph at length ard deterﬁined§
hat {i) through (viii) was a duplication in that this is covered in paragraph

ﬁOh 2, dealing with Standard Form 20, and should be deleted, With respect
v (xwii) end (xxill), the Committee determlned that since these two zwh-
npragiaphs were the same as the Late Bids paragraphs in Section II (which ha
Yecently been modified under Case £0- l4h)9 cross-references to Section IT
would be sufficient. In discussing subparagraph {xxvi), the Committee deter-
mined that the parentheses should be deleted from the parenthetical material.

"18-203, 18-204, and 18-205" - The Committee concurred in these paragraphs
and referred them to the Special Editing Subcommitiee for editing.

I

"18-206" - The Cormittee discussed this paragraph and determired that the
Special Editing Subcommittee should add, after the word "contractors” in the
Fifth line, the words "unless this requirement is waived by the Head of the
}roeurlng Activity". Also the Committee changes the word "Such" to read

“Preinvitation"” in the sixth line.

-

"18-207" - The Committee discussed this paragraph at length and determined
hat all treatment of the Davis Bacon Act and wage determinations thereunder
should be in one place. Also the Commlt tee 1nserted tne words "by the con-
tracting Department” between the word "received" and "from" in the second
iine, The Committee further instructed the Special Editing Subcommltiee to
wut a cross-reference in Section XIT to this material.

"18-208" - The Committee concurred in this paragraph but requested that
whe Special Editing Subcommittee should add an explanatory reference %o
Lg agran? 38 -110.1(3) of this report, such as by adding "as provided 1n//2
1310.1(3)"

"18-209" - The Committee dls ussed this paragraph at length and N
determined to delete the words "or where the bids dlSClOSG misconception §f
\x'u work arising from an ambignity in the specifications". The Navy requested

{nat =his paragraph should be reconsidersd after the Bureau of Yards & Docks
Fas checked it out.

"18-210" - The Committee determined to delete this paragraphn ic that this |
subject vas considered under ASFR Case 63 24 - Miror Informelities or j
Irregularities in Bids, ASFR 2- Lo5 {Rev. , and 1s covered adequately in |
Section II, Part L. |

|

"18-211" - The Committee determined to defer consideration of this para- |
graph until the Air Force had ac opportunity to submit their comments under ‘
Teze 6£2-18L., The Air Force will bring in their comments Monday, 10 June 1963. .

|
!

"1€-212" - The Committee determined to delete this paragraph and requested

that the Special Editing Subcommittee edit and insert its substance in ASFR
10-102.5.

"18-213(a)" - The Committee discussed this poragraph at length and deter-

mined that the first sentence of this subparagraph should have been covered in
paragraph 18-112 of this report. The Army Subcommittee Member volunteered to

redraft this subparagraph to clarify the words "contingencies and administra-
tion" for insertion in 18-112.

"18-213(ii) and (iii)" - The Committee determined that the substance of
these two subparagraphs were previously covered under _(a sghéﬁ 28~ Wage Deter-

mination Modifications, ASPR 12-40L.2(c), and approved for printing in Section

XII, Part k. The Special Editing Subcommittee was requested to look at thl“\
case and provide coverage in the single location where all Davis-Bacon rules

would be spelled out. Presumably, this will be in Part 10 of the new Section\
7/

X131,

18 -213(b)" - The Committee concurred in this subparagraph and referred e
it to the Special Editing Subcommittee.



"Part 3"

"18-301 and 18-301.1" - The Committee concurred in these paragraphs And
reforsea them to the Special Fditing Subcommittee.

"18-301.2" - The Committee considered this paragraph at length and made
numerous changes. The OSD(Installations) representative present was requeste:
to get in tourh with the Architect-Engineer people and report back on the
subject of "uniform procedures to be developed jointly by the Military Depart-
ments". The Committee determined that "uniform procedures™ should be developes
for ASPR and questioned the words "contracting agency' throughout this para-
graph. The Committee determined that thig shiould be changed to "contracting
office”., TPurther consideration will be given this paragraph at a later date.

"18-301.3" - The Committee concurred in this paragraph, subject to editing,
and requested that the Special Editing Subcommittee rewrite to make clear the
reference to "Conterminous United States" throughout the draft.

"18-302.1" - The Committee concurred in this paragrarh and referred it to
the Special Editing Subcommittee.

"18-302.2" - The Committee concurred in this paragraph and determined to

delete the word "GSA" in the third line between the words "Standard" and "Form'.

"18-302.3" - The Committee discussed this paragraph at length and made
numerous editorial changes which weremoted by the Special Editing Subcommittee
representative. Also, 1t requested the OSD(Installations) representative to
check and see if the uniform classification system mentioned in this paragraph
has beey developed. The Committee further instructed the Special Editing
Subcg@'ittee to place a cross-reference to 18-302.2 in the second sentence.

Special Editing Subcommittee. Also 1t was noted that a Standard Form had not
been developed for use by the Military Departments as of this date. The OSD
(Installations) representative will check into this.

"18=3C2.5" - The Jcommitiee discussed this paragraph at length and made
minor editorial changes. The Special Editing Subccmmittee was requested to
rewrits "highly classifisd” <o cover "Sscre*and "Top Secret". Also the
0SD {Instaila=sicns' Representative volunteered to found out whether a Form
had t==n developsed Tor uss in =ne suhmissicn of the ccnsolidated quarterly
reperts which are required.

-~ 'The Ccmmititee concurrsd in the map and referred it to the
Srecial bul ing Subccmmittes.

"18.304 - The Commiibse concurred in this paragraph snd referred it
to *he Special Editving Suboommistee.

“18.305. 1 and 18-305.2" - The Committse qusastioned why these two para-
graphs sheuld be rrested differantniy for Jonstruction contracts. The
questicn wss raised why thers should b= a determination of responsibility
hefrrﬂ solicitarinns are made. The Jommitt:ce dszterminad to deletes these

L Paragrarphs.
" P ) 6 I Vel g i gk e P IR S B . .
1E-3C6.1" = 1he Committee asl=tsd ~his paragraph.
"18-306.2%5, and {b)" - The Commiti== ag=t-rmined that this should_follow

. present ASPR 3-218 and requesved *the Special Editing Subcommittee to chec
T

/@

"18-302.4" - The Committee concurred in this paragraph and referred it to the
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"8-306.2{c;" -~ Ths Commit*es concurred in this subpsragraph but re-
quesgced that <ne Special Edining Subcrmmittee shculd make this subparagr%ph
confistent with the last two sentencss in ASFR L-101.1.

/“18,30701“ - The Committee concurced in this paragraph except that it
requested the Specigl FAiting Subrommiitee to insert a referencs tc DD Form
1155 in this paragraph in additicn 72 standard Form 19 for small purchases
»f coastruction,

"18-307.2" = The Timmistee concurrad in this peragraph and rsferred it
Lo the Special Editing Subonmniiie-—.

"18=307.3"7 = Tae Comm; is paragraph in that

"18-3208" - iThe Tommictze deletad thie parsgraph since it is covered in
ASPE Section 1II, Fart 8.

"18-309.1" - The Zummittee determined to defer further consideration of
this peini until a later dave, in view of She pending development of ASFR
Sysoer for determining profit and fes

Targets.

until Monday, 10 June 1967+,

,Z ¥18-309.2" -~ The Committee desarminad o defer consideration of this /
‘Oift

£
"18-309.3" - The Committee discussed this paragraph at length and %he
I&int was raised that the subcontractor fees are the prime contractor's
business. Also, the Committee questioned the uninformative DOD Instruction
citation. The Committee determined that this paragraph would have to be
lecoked into further before they could approve it. The Committee determined
> start with this paragraph at the Monday, 10 June 1963, meeting.

The Army Policy Member who was designated to contact the Corps of
Engineers as to the status of the coverage on minor construction informed

the Committee that he would furnish a report covering this subject not
later than 28 June 1963.

Further consideration of this case will be scheduled for Monday,
June 1963, 0930 Hours.

(3 June 1963) ////

-
o et ™m0
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1. Case 61-160 - Construction Coverage, ASPR. The Committee resumed \
consideration of the revised report of the Construction Contract Sub-
committee dated 17 April 1963, on the subject matter on a paragraph by ~\ ‘

paragraph basis, starting with parzgraph 18-1000. Members of the
Congftruction Contract Subcommittee and the Special Editing Subcommittee
were present for this discussion, and during part of the time Members
;of the Patents Subcommittee were present.

The following actions were taken on this report, beginning with
paragraph 18-1000:

18-1000 Deleted.
18-1000(a)(1) and (2) Deleted. ) @

18-1000(a) (3) Deleted and Editing Subcommittee instructed to insert é
appropriately in Sectlion XII, the substance of an informal draft to be ;
furnished by Mr. Minkin.

18-1000(b) Deleted and Editing Subcommittee instructed to insert
in Section XII, appropriately reworded.

18-1001(a) Last sentence "Applies only to United States” to be edited.
Editors to assure that there is in Section VII a reference to Section XII

and Section XVIII, Part 10.

18-1001(d) Revised to add the last two sentences of present ASPR
12-401(d) "Bach....Attention: DSAH-PL."

8-1001(e) In last 2 lines delete "abide...(Section 18-1003.5)" N
,and insert "to make payment in accordance with the Table of Employees (\
Compensation, which 1s based on the Project Stabilization Agreement”.

18-1002.1 - The Spécial Editing Subcommittee was requested to
utilize Case 60-71 after further discussion by the Committee (see May 3

minutes. )

18-1002.2 Approved, but clear and explicit cross-reference to this
should be inserted by the Editors in Section XIT.

18-1003.1 Line 3 - Change "from" to "see" and enclose "see Standard
Form 19A" in parentheses.

18-1003.2 - Delete 18-1003.2(1) and renumber "(2)" and "(3)" to "(1)"
and "(2)". /

18-1003.2(2) Update clause date and delete "Work Hours Act of 1962 - |
Overtime Compensation' and".

18-1003.3 Line 1 - Delete "Every" and edit, taking into consideration
the exemption from the Work Hours Act for construction contracts under
$2,000.

18-100k.1 - Delete "procuring activity" in "(a)" and insert "Departm7ht"._

18-100k.2 - Change "Head of the Construction Agency" to "Department" '
Edit "supersedeas decisions" concept into (c). Delete "(e)". Change "(f)" ~_
?o)"(e)". Delete (ii) and insert elsewhere as appropriate. Change (g) to
f).
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procejures”. In last sentence delete "Head of the Construction Agency".

18-1004.3 - Delete third sentence. The blank DOD Form mentioned \
in_this paragraph is the one shown on page 207 of this draft. In next to ﬁ
laﬁt sentence change "Secretary" to "Department"”, delete "and to the Head .
of,the Construction Agency," substituting "in accordance with departmental

8-1004.4 TEditors insert reference to certification form.

18-1004.5 DOD Form mentioned is that shown on page 207 of this déaft.

{

18-1004.6{b) Change "construction agency" to "contracting officer".

18-100%.7 Form mentioned is that on page 207. Edit next to last
sentence, deleting "if" and dividing it into™(i), (ii), and (iii).»

18-1004.8{g) Delete "on the project" in third sentence. DOD Form,
fourth sentence, is the one on page 207 of draft.

18-1004.9 Editors requested to consider retention or deletion.
18-1004.10 Approved

18-1004.11 Make appropriate substitution for "Head of the Construction
Agency".

18-1004.12{a) Delete "and" from expression ﬁand/or” in first line.
Edit out "a report to the Head of the Construction Agency" with appropriate
substitution.

18-1004.13 Delete "Head of the Construction Agency", making appropriate |

substitution. 3

. 18-1004.1k Delete "construction agencies" and "Head of the Construction
Agpency" making the appropriate substitutions.

& 18-100k.15 Approved, except for "Head of a Construction Agency". g

18-1005 Editing Subcommittee will edit first sentence.
18-1006 Mr. No=h Minkin will present revised coverage after

discussion with Department of Labor personnel. Assure that the fourth
sentence coincides with clause on page 69.

After completing consideration of 18-1006 the Committee undertook
consideration of Part 7. '

18-700 Revised by the Committee as follows: In third sentence
insert "principle purpose of the" between "where the" and "procurement,"

deleting "wholly for". Revise last sentence to read as follows: "Where
th® procurement calls for both construction work or architect-engineer
w@zk and research and development, or supplies and materials, the (

cir ract shall include the patent, data, and copyright provisions set

forth in Section IX. However, the contract may be divided into parts [ |
and the appropriate Section IX provisions may be made applicable only to !
the non-construction (or non-architect-engineer) work, with the contJLctor f
(or architect-engineer) work being made subject to the patent rights); i
data, and copyright provisions of this Part if appropriate."” !

3E=70T—Approred

A



18-701.1 Approved
18-702 Approved

18-702.1 (i)The Editing Subcommittee was authorized to delete }
the first sentence. In the next sentence "Such" was replaced by 1
"All construction", and cross reference to SF23A should be made. |
In (ii) "shall" in lines four and five were changed to "may".

!
l
iuring consideration of (ii) the Committee established Case 63-106 - i

Licepses for Non-standard Materials, Methods, etc. to be Used in Construction \
Contracts and assigned it to the Patents Subcommittee to determine (a) whether,
as to non-standard materials, methods, etc. which must necessarily be used
to perform a construction or other contract, the contracting officer shall
endeavor to obtain, in accordance with departmental procedures, a license
to use any patents to govern their use, and, if so, (b) to develop ASPR
coverage accordingly. The Committee agreed that, if this concept is
desirable for construction contracts, it would seem equally desirable
for other contracts. Hence, the Patents Subcommittee was requested to
consider this in the context of Defense contracts generally - not just
construction contracts. Reporting date was set as 15 July 1963.

18-702.3 To be edited to avoid redundance if possible with Section IX.

18-703 The cross~reference to $-104 was approved. The Editors were
requested to insert a new caption "18-704 - Notice of Patent or Copyright
Designs” and to limit the coverage to patents and copyrights only - excluding
"other proprietary data". '

18-704 Change number to 18-705, delete from (a) the two sentences
beginning with "Variations in size", through "as a work of art". The
remainder of (a), and all of (b) and (c) should be edited.

18-705 Change to 18-706, delete second sentence.
18-706.1(new) Insert after "Definitions” the sentence deleted above.

%8-706, 707.1, and T07.2 Renumber to be 18-707, 708, T708.1, and

708.P respectively. f
[
|

At this point consideration of this case was suspended to be resumed
at 0930 hours, Monday, 24 June 1963.

(17 June 1963)

1. Case 61-160 - Constructicn Coverage, ASPR. The Committee resumed |
consideration of the revised report from the Construction Contract Sub-
committee dated 17 April 1963 on the subject matter starting with paragraph
18-309.1 on a paragraph by paragraph basis. Members of the Construction
Contract Subcommittee and Special Editing Subcommittee were present for
this discussion.

The following actions were taken on this report beginning with para- g
grapbh 18-309.1: :

“18-309.1" ~ The Committee corcurred in “his paragraph but ncted *hat
when the Committee resumed consideration of ASPR Case 62-218, in the laiest
draft of the Working Group, there is no exclusicn of construction conTracTs,
Also the Army Subcommitbtee Member volunteered to redraft this paragrapn
and vrovide to the Special Editing Subcommittee a brief revision.

I



*18-309.2" - The Committee concurred in this paragraph and referred
it/to the Special Editing Subcommittee. F

| "18-309.3(a)' - The Committee discussed this paragraph at length. Re=- ’ \
éering the referenced DOD Instruction (4105.46, dated August 9, 1956

1ealing with Fee Curves, it was determined that since it is classified

“For Official Use Only", it should not be set forth in the ASPR. I% was

the consensus of the Committee *hat the material in +the DUD Instrution

was properly a matter for Departmental procedures.

"18-309.3(b)" - The Committee concurred in this subparagraph but
determined that the Special Editing Subcommititee should edit to take out
the words "and subcontractors” in this subparagraph as well as in ‘subpara=
graph (a).

"18-309.4" - The question was raised on this paragraph as to the need
for Incentive pricing in Architect-Engineer contracts. The Committee
determined that the incentive clauses in A-E contracts were not necessary,
and determined to delete reference to CPIF's and FPI's on this page and
throughout this report. The Committee referred this paragraph to the
Special Editing Subcommittee to accomplish this deletion and to further
edit this paragraph.

"18-310, 18-311.1 and 18-311.2" - The Committee determined to delete
these paragraphs with instruction to the Special Editing Subcommittee to
put a cross-reference to Section IIT, Part 9. . ] ;

!
|

"18-312.1(a)" - The Committee concurred in this paragraph with minor
k editorial changes. Also the Committee inserted the words "or more™ after
the words "involving $10,000" in the second line. ’

o

"18-312.1(b)" - The Committee determined that the words "cost cr’ s?ould
be inserted before the word "pricing" throughout this subparagrarh. Thé
Committee further deleted the word "additional" appearing in the fifth line.
The Committee referred this subparagraph to the Special Editing Subcommittee
with instructions to place a cross-reference to Section III, Part 8, which
covers Pricing.

"18-312.1(c)" - The Committee concurred in this subparagraph and referrd
it to the Special Editing Subcommittee.

"18-312.1(d)" - The Committee determined that the deletion of this sub-
paragraph was up to the Special FEditing Subcommittee, since it apparently is
covered adequately in Section ITI, Part 9.

"18-312.2" - The Committee determined that this paragraph should be
checked with the Tri-Service Group who have been working on DD Direcrtivye
4105.45 with respect to Architect Engineer Contracts. It was sugges”:d
that perhaps the Tri-Service Group should draft material on A-E aontracts
for this Section rather than a draft revision to the DOD Directive and
should furnish this material either to the ASPR Committee or the Special
Editing Subcommittee. The Policy Members were again requested to check ,
with their Departmental representatives on the Tri-Service Group and repcpt

{ back. Further consideration of this paragraph was deferred until this has
1 been done. <

"18-312.3 and 18-312.L4" - It was the consensus of the Committee 0
combine 18-312.1 through 18-312.4 into two separate paragraphs; one coverlng _
construction contracts, the other covering Architect-Engineer contrac*s. A
The Special Editing Subcommittee was requested to accomplish this task,



"18~313.1" - The Committee concurred with this paragraph, placing a
period in the fourth line after the word "estimate." and deleting the !
remainder of the sentence. Referred to the Special Editing Subcommittee |
for redrafting.

|
"18-313.2" - The Committee concurred with this paragraph after editorial \
changes and referred it to the Special Editing Subcommittee. The Special !
Editing Subcommittee representative present was requested to check statutory
limits on Architect~Engineer fees,

"18~313.3 and 18-313.4" - The Committee concurred with these paragraphs
but requested that the Special Editing Subcommittee consider deleting the
first sentence in both paragraphs when editing.
"18-314" - The Committee concurred with this paragraph with instructions
to the Special Editing Subcommittee to put in a reference to the "Changes"
clause here.

"8-315" - The Committee determined to delete this paragraph in that
it is covered in 3-809.

"18-316" - The Committee determined to delete this paragraph and revise
3-811 to consolidate this paragraph in there.

"Part 4"

"18-4__ .2" - The Committee concurred with this paragraph with editorial
changes. “The Special Editing Subcommittee was instructed to replace the
first sentence with the substantially following language "When construction
is contemplated in a foreign country, the Government of the United States and
the Government of the foreign country may negotiate a technical working agree-
men} to govern the construction. In such a case, it is highly desirable that
the {Corps of Engineers or the Bureau of Yards and Docks, as appropriate,
should be consulted so that it can provide guidance on the terms of the
technical working agreement."

"18-4__ .3" - The Committee concurred in this paragraph with minor
editorial ch: changes.

"18-4 4. The Committee concurred in this paragraph and referred it
to the Special Editing Subcommittee.

"Part 541

"18-500 through 18-501.3" - The Committee concurred in these paragraphs
and referred them to the Special Editing Subcommittee.

"18-501.4% and 18-501.5" - The Committee concurred in this paragraph
with instructions to the Special Editing Subcommittee to make them consistent
with present ASPR Section VII, Part 6, regarding P.L. 87-653 requirements.

"18-501.6 and 18-501.7" - The Committee concurred in these two paragraphs.
"18~501.8" - The Committee concurred in this paragraph with minor

since 1t is more fully and adequately covered in the (b) paragraph of the

a

eqitorial changes. It was determined that the (c) paragraph should be deletfd \\

clause "Payments to Contractor (Nov. 1961)".

“18-501.9 through 18-501.26" - The Committee concurred in these paragraphs
and referred them to the Special Editing Subcommittee.



18-701 Approved

\ 18-701.1 Approved \\

18-702 Approved

18-702.1 (i)The Editing Subcommittee was authorized to delete
the first sentence. In the next sentence "Such" was replaced by
"All construction", and cross reference to SF23A should be made.
In (ii) "shall" in lines four and five were changed to "may".

During consideration of (ii) the Committee established Case 63-106 -
Licenses for Non~standard Materials, Methods, etc. to be Used in Construction
Contracts and assigned it to the Patents Subcommittee to determine (a) whether,
as to non-standard materials, methods, etc. which must necessarily be used
to perform a construction or other contract, the contracting officer shall
endeavor to obtain, in accordance with departmental procedures, a license
to use any patents to govern their use, and, if so, (b) to develop ASPR
coverage accordingly. The Committee agreed that, if this concept is
desirable for construction contracts, it would seem equally desirable
for other contracts., Hence, the Patents Subcommittee was requested to
consider this in the context of Defense contracts generally - not just
construction contracts. Reporting date was set as 15 July 196§T'

18-702.3 To be edited to avoid redundance if possible with Section IX.

18-703 The cross-reference to 9-104 was approved. The Editors were
requested to insert a new caption "18-704 - Notice of Patent or Copyright
Designs" and to limit the coverage to patents and copyrights only - excluding |
"other proprietary data".

18-704 Change number to 18-705, delete from (a) the two sentences
beginning with "Variations in size", through "as a work of art". The
remainder of (a), and all of (b) and (c) should be edited.

18-705 Change to 18-T706, delete second sentence.

18-706.1(new) Insert after "Definitions” the sentence deleted above.

18-706, 707.1, and 707.2 Renumber to be 18-707, 708, 708.1, and
\708.2 respectively.

At this point consideration of this case was suspended to be resumed
at 0930 hours, Monday, 24 June 1963. /

(17 June 1963) f



8. When required fbr reasons of security.
b. For disciplinary action arising from military offemses. | (

Co For tralning and maintaining compebtence in recognized
\ trade skills.

d. In and around the barracks which they themselves occupy
or are sbout to occupy.

- (d) Civil Service maintenance forces may, in addition to (a), above:
(1) Perform construction where the work is of a minor nature.
(2) Perform construction where conditions are such that it is
impracticable to prepare plans and specificatioms.

ilttently to aveid disrupting other important operations. :

y
)

(3) Perform construction where the work must be performed int:i

(4) Perform repair incident to maintenance.

-
P
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Incentive Contract clause in Revision No. 12 of the 1962 Edition of the ASPP
and therefore the definitions here should be deleted.

*18-503.18(b) through (g)" - The Committee concurred in these paragrarphs
and| referred them to the Special Editing Subcommittee.

"18-503.18(h)" - The question was raised as to why contractor inven*sry
is peculiar to construction. The Army Subcommitiee Member volunteered to
check this.

"18-503.18(1i) through (m)" - The Committee concurred in these subparagrapns
and referred them to the Special Editing Subcommittee.

"18-503,19 through 18-503.24" - The Committee concurred in these paragraphs
and referred them to the Special Editing Subcommittee.

"18-503.25(a)" - The Ccmmittee concurred in this subparagraph and yeferred
it to the Special Editing Subcamittee.

"18-503.25(b)" - The Committee discussed this subparagraph at length
and it was pointed out that the Depariment of Iabor Regulations, Part 5 do
not say anything about "agreement of the class of labor concerned”. I was
the consensus of the Members to leave this language in. The Commitiee con-
curred in this paragraph but determined that the Special Editing SubcommiiTee
should use the words "the employees concerned or their representative” in
place of "class of labor concerned”.

"18-503.25(c)" - The Committee discussed this subparagraph at length,
and fthe 0SD(Manpover) representative present questioned whether its substance
has peen approved by the Department of ILabor. It was agreed that this
shoufld be done prior to approving it for print. The OSD(Manpower} repre-
sentative volunteered to furnish to the Special Editing Subcommittee clarify-
ing changes in this subparagraph (c},

"18-503.26 and 18-503.27" ~ The Commitiee concurred in these two para-
graphs with minor editorial changes and referred them to the Special Editing
Subcommittee.,

"18-503.28" - The Committee questioned the necessity of this paragraph.
The Army Subcommittee Member volunteered to look at this and to advise the
Special Editing Subcommittee if it is necessary. It was the consensus of
the Commitiee that this paragraph should be deleted unless they are
furnished an explanation as to why it is necessary.

"18-503.29 through 18-503.37" - With minor editorial changes, the Committee .

concurred in these paragraphs and referred them %o the Special Editing Sub-
committee,

"18-503.38" - The Committee requested +the Special Editing Subcommittee to
cress~reference paragraph 18-115, to consider revising the caption to read
“Amount of Liquidated Damages", and to revise the last part of the clause to
read "... shall pay the Government as liquidated damages, pursuant to the
'"Tegminaticn for Default-Damsges Tor Delay-Time Extensions' clause of thisz
conflract, *the sum of for each day of delay”. !

"18-504" - The Committee concurred in this paragraph and referred # *
the Special Editing Subcommittee.

"18-504.1" - The Commit*ee concurred with this paragraph after minor
?hanges and instructed the Special Edifting Subcommittee to put the date
(JAN. 1961)" in the clause.

T~ —
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"18-501.27" - The Committee concurred in this paragraph but determined at
this point to delete throughout the report the words "the requirements of”)
Yhenever they pertain to references to other Sections of ASPER. g\

"18-501.28 through 18-501.33" ~ The Committee concurred in these para-
graphs and referred them to the Special Editing Subcommittee.

"8-502" - The Committee determined to insert the word "Required" between
"Additional™ and "General" in the heading of this paragraph.

"18-502.1 through 18-502.3" ~ The Committee concurred in these paragraphs
and referred them to the Special Editing Subcommittee.

"18-502.4" - The Committee approved this paragraph and referred it to
the Special Editing Subcommittee with instruction that the "delays-damages
clause™ in the (c) paragraph should be given the proper title.

"18-502.5" -~ The Committee discussed this paragraph at length and it
was the consensus of the Committee to keep only the first two sentences.
Also the Special Editing Subcommittee was requested to spell out the
proper titles of the Standard Form 23A clause.

"18-502.6" - The Committee discussed this paragraph at length and the

question was raised of the necessity of the last two sentences of this clause,

are necessary. Also the Special Editing Subcommittee was requested to rev

The Army Subcommittee Member volunteered to check into this and see if the% .
se

the| "flow down" language. ?

and referred them to the Special Editing Subcommittee.

"18-502.9" - The Committee approved the {a) and (b) subparagraphs of this
clause but determined that the {c) subparagraph should be recast in that this
is an instruction. The Special Editing Subcommittee was referred to page 158
of the prior Subcommittee report for a better treatment of subparagraph {c).

"18-502.10 through 18-503.9" - The Committee concurred in these paragraphs

with minor editorial changes and referred them to the Special Editing Sub-
committee.

"18-503.10" - The Committee concurred in tinis paragraph but requested
the Special Editing Subcommittee to clarify the last part of it.

"18-503.11" - The Committee concurred in this paragraph but instructed
the Special Editing Subcommittee to add coverage of the clauses in ASFR
7-104.41 and 7-10k.k2.

"18-503.12 through 18-503.15" ~ The Committee concurred with these para-~
graphs with minor editorial changes and referred them to the Special Editing
Subcommittee. ‘

], "18-503.16" - The Committee determined to come back to this paragraph,
on {flonday, 17 June 1963 when they will take up Part 7 of this report. ?

)"18-503.17” - The Committee noted at this point that the reference tf
ASPR 13-402 might change due to the present ASPR Case 61-115 - Government
Property - Section XIII (Rev.). The Committee determined that the (b) para-
graph should end after the word "contracts.” in the second line.

(
i

i

"18~502.7 and "18-502.8" - The Committee concurred in these two parag%?phs‘

g
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"18-504.2" - The Committee concurred in this paragraph and referred it
to the Special Editing Subcommittee. .k

"18-504.3" - Tt was the consensus of the Committee that this paragrapi
shquld be deleted from here and placed in 18-502 of this report.

"Part 6 - Termination of Contracts" - The Committee discussed this Part
and with minor editorial changes referred it to the Special Editing Sub-
committee. The Army Subcommittee Member will fill in the number in para-
graph 18-602 and give it to the Special Editing Subcommittee.

"Part 7 - Patents, Data, and Copyrights” - The Committee deferred
consideration of this Part until Monday, 17 June 1963, in order to give
ample time for everyone to be ready for this discussion.

"Part 8 - Bonds" - The Committee concurred in this Part, subject to
the Special Editing Subcommittee revising it as necessary to reflect the
results of ASPR Cases, 63-12 and 62-14, There was some discussion on
"8~-805.1 - Expediter Plan™, as to whether the Department of Treasury is
sti1ll handling the bonds on Navy and Alr F~r-= contracts. The Navy Legal
Member volunteered to get inf~rmation on this pcint.

= The question was raised as to why this Part is in

"Part 9 - Taxes"
It was

this report in that it is already covered in Section XI, Part 1.
the consensus of the Members to legve this Part in and 1t was referred to

3 "Part 10- ILaebor" - The Committee deferred consideration of this Part
untii Monday, 17 June 1963, in order that the Chairman of the Construction
:Conjtract Subcommittee or his Deputy could be present in order to present
hig views as to why this Part was left in. The Committee will resume
corjsideration of this Part at 0930 Hours, 17 June 1963.

Further consideration of this case will be scheduled for Monday,
17 June 1963, 0930 Hours.
(10 June 1963)

1. Case 61-160 - Qonstruction Coverage, ASPR. The Committee resumed
consideration of the re%;sed report of the Construction Contract Sub-
committee dated 17 April 1963, on the subject matter on a paragraph by
paragraph basis, starting with paragraph 18-1000. - Members of the
Construction Contract Subcomm;ttee and the Special Editing Subcommittee
were present for this discu581ap, and during part of the time Members
of the Patents Subcommittee were present :

The following actioms’ were taker on this report, beginning with
paragraph 18- 1000 o .\

A
i

18-1000 Deleted.

~ SN
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l. uase oi-.ov = Construction Coverage. ASBR. «&E&&S&%H shgggmed

lnsideration of the raviged report from Tlhe Constom
red 17 April 1963, on the subject matier, on & paragrsph by paragrep:

Whe following sctions were taken on this reporss (

Tre Commdties egtablished a Special Draftlag Group to draft coverage, (
o insertion in the propesed ASPR Parts XVUIIL - 1 and 3, of the substance
6% DOD Directive 4105.45 dated Jume 1952 - Undlorm Standarda for th:: Emplay-
mant and Payment of Awchitecl-ZEanglueer Services, and DOD Directlve ,4-1@5.56 -
Uolform Standards for the Selesctiom of Archltect-Rugineer Firms for Pro-
fesslonal Services. The Ffollowlng were desiguated Msmbers of the Group:

Army - Edward C. Cox, OASA(I&L), Chairman
- B. H- KnObla., ENG'
', - H. B. Z&Ckrison, ENG .

A———
~a
=
4
g
1

Capt C. B, Spelimen, USN, Y&D
AF -~ Col A. Witters, AFOCE

0SD - W. H. Beal, OASD(I&L) (
- M. Barth, OASD(I&L)

Date report due - 22 July 1963 - to be delivered directly to the Editing
SuTrcozmﬁit‘bee.

In again considering paragraph 18-10L.1 in place of the mbcpmittee\

) draft of this paragraph, the Committee approved the followling, submitted

( \ by the Army:
|

18-10k SOURCES OF CONSTRUCTION SERVICES. Generally military
construction in the United States shall be performed by contract. The
following exceptions to this policy are authorized:

(a) Military construction units, other military personnel and
Civil Service maintenance personnel may:

(1) Perform construction in periods of emergency arising
from fire, flood, explosion, pestilence or other disaster to provide
essentlal facilitles for shelter, safety, and protection of personnel ,
and property.

(2) Perform construction where the isolated location of the
work mekes it impracticable to obtain qualifi=d contractors.

(3) Perform construction where the necessity for obtaining
security clearances for contractor personnel introduces unacceptable
delays in operational schedules,

(b) Military construction units may perform construction in addition
to that set forth in (a), above, but only when the integrity of the unit
will be maintained and the project will contribute to the training of
the unit for its wartime mission.

i
(_ \ (¢) Military personnel, other than military construction units,
ey,

in addition to (a), above:
(1) Perform construction in connection with welfare and
recreational facllitles intemded for theilir ownm use.

(2) Perform repair incident to maintenance: }

LT P Y



Case 61-160 - Construction Coverage - ASPR. The members were advised that
the Special Editing Subcommittee would be unable to meet its scheduled reporting, |
date of 1 October 1963 on the subject case, and had requested an extension : (f
until 1 November 1963. The Committee approved the extension to 1 November 19630‘1 :
In ftaking this action the Committee agreed that the Special Editing Subcommitteel |

report should be submitted as soon as possible, but in no event later than
1 November 1963.

(20 September 1963) l

Case 61-160 - Construction Coverage - ASPR. Copies of a memorandum dated
liyNovemter 1963 from the Acting Chief, Liaison Staff, SBA, commenting on the
proposed coverage developed under the subject case were distributed td the
me;bers for consideration when the edited draft of the construction coverace/Z;
considered. ”

(15 November 1963)

\
Case 61-160 - Construction Coverage - ASPR. Copies of an errata sheet dated '

13 November 1963 presenting corrections to the Editing Subcommittee report on the,
subject case were distributed to the members for use in conjunction with the ‘/

Edjting Subcommittee report when this case is considered on Monday, 2 December

1943.

(20 November 1963)

{ : B
e i ‘
Case 61-160 - Construction Coverage - ASFR. Consideration of the report (k\
from the Special Editing Subcommittee dated 1 November 1963 Presenting an
ethed draft of Section XVIII "Procurement of C

onstruction” which was scheduled |

tojbe considered on Monday, 2 December 1963, was resch - .
eduled for consid
on)Monday, 9 Decmeber 1963. ? ideration |

\

(27 November 1963) ‘

/1. Case 61.160 - Capstruction Coverage ~ ASPR., The Committee undertook
consideration of a memorandum dated 1 November 1963 from the Special Editing
Subecommittee together with its Exhibit "A," consisting of an edited draft of |
oroposed Section XVIII "Procurement of Construction',

Tae Cormitiee procecded with a detailed examination of the exhibit, making
thelchanzes sct forth below.

Page 2 - paragraph 18-102, Lth line from bottem, correct spelling of
"accordance".

Page 3 - Mr, Ryan agreed to explore and report on 16 December as to the
circumstances under which painting is subject to the Davis-Bacon Act.

Page 4 - paragraph 12-10k, line 7, change "7-501.18" to "7-603.,15; "
paragraph 18-105, Llice 10, chasge "18-50%,%0" to 7-603.38".

Page 5 - DECBZIE 13;136? line 3 of text, change "that" to "whetlen'"
Jine 5, delete [Chat,” enl arter word "bonds" delete “"can be requires
e yole KR
nd suRstituyc are to be furnished"; paragraph 18-107, line L, arte
“basis" add "and",
[




-

¢
f

It was suggested that this coverage be coordinated with the Office of the
ssi t Secretary of Defense (Manpovwer).

| 18-805.1 =~ In the third line substitute "Companies" for "Executives",)
‘ the sixth line insert "capital stock" between "in behalf of" and |
"surety companies", and delete "members of the above Association anc b
are.” The Army indicated that the Tressury Department may discontirjue
the gervice it presently performs for the Navy and Air Force as
indicated in the last sentence. No decision was made as to what action
to take in this event.

18-1100 = To be edited by Editing Subcommittee. )
\ 18-1101 - Approved. )
\‘ 18-1102 = Editing Subcormittee requested to insert provision for

.{f

» 18-1104,2 - Editing Subcommitiee requested to clarify the use and b

use of DD Form 1155 here, as well as elsewhere as necessary.
18-1103 - Approved.

18-1104 and 18-110k.1 - Approved. \
intent of the expression "the following paragraph” in "(2)".

: 18-110%4.3 = Insert after "breakdown” 1w third line "for each
} gseparate schedule”,

18-1105(b) = At end of "(b)" add provision that copies of suc
"changes or additional provisioms" should be sent to the GSA. )

18-1106 = On Page 175 of draft, clarify in clause "a" that it is
applicable only to property covered by the contract. )

18-1107 = Approved,

18-1108 = Add provision or use of DD Form 1155.

18-1109 = On Page 183 of draft, clarify Parsgraph "5b."; on
Page 185, Paragraph 11, specify that clause in 7-10k.41(e) is to
be used; on Page 186, make appropriate substitutions for "Head of
a Construction Agency,"; on Page 189, Paragraph 42, Editors should
provide appropriate insertion in blank space. \

/(The remainder of the draft was spproved.. }
The Editing Subcommittee was requested to use temporary letters to
:I.Tentify forms introduced.

Consideration of this case was suspended pending report from Editing
Subcommittee,

(24 June 1963)
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Page 14 paragraph 18-209 text revised to read "Wherever a construction
project is urgent or complex, the Head of a Procuring Activity may
k authorize a contracting officer to invite bids from prequalified bidders ;
( only. Procedures used to prequalify bidders for such purpose shall be
approved by the Head of the Procuring Activity or his designee.”

Yage 1b paragraph 18-210 - first two sentences revised and combined to
ead "No award shall be made at a price which, with allowances for
Government imposed contingencies and overhead, exceeds the statutory
authorization for the project unless the limitations for the particular
contract can be and have been waived (see 18~110(c))."
Page 15 paragraph 18-301, paragraph revised to read "Contracts for
construction (see 18-101.1) shall be formally advertised whenever such
method is feasible and practicable (see 18-102) under existing conditions
and circumstances, (but see 1-706.8), even though negotiation may be
authorized as indicated hereafter'.

Page 16 paragraph 18-301.1, lines 1 and 2 of text, delete "or repair';
paragraph 18-301.2, delete text and substitute "Contracts for construction
to be performed outside the United States, its possessions, and Puerto
Rico shall be negotiated pursuant to 10 USC 230Lk(a)(6), (3-206) unless
formal advertising is authorized in accordance with 18-102".

Page 17 line 2, delete 'while not required, may" and substitute "shall".

The Army member agreed to present on 16 December a proposed rewrite of
i 18-303 in the light of the weighted guidelines and DOD instructions relating
to the determinations of fees for architect-engineer and construction contractors.

Page 18 paragraph 18-305.1(b), line b change "3-807._ )" to "3-807.3)".

Pages 19 and 20 paragraph 18-305.2, revise text to read "This type of
contract may be used either in construction or in the architect-engineer
field only when its use is consistent with 3-405 and 18-112. 1In either
case, a Govermment estimate will be prepared”.

\ Page 20 -~ Mr. Beale to change 18-108.2 to cover "firm estimate".

tPage 21 line T delete, "less the profit or fee of the construction )
contractor”. (subject to confirmation by the Navy legal member); \
paragraph 18-307(a) revised to read "The principles set forth in 18-305.1(:}
and 18-306.2 are applicable to modifications of fixed-price architect-
engineer contracts for additional work outside the scope of the contract.”;
in paragraph (b), line 3, after "order" insert "with or without prior
egotiation,"”; delete paragraph (c). '

\ //
Uhe Navy legal member agreed to check the appropriateness of the proposed
coverage of 18-306.3.

Fage 22 renumber parugreph (@) as paragreph () delete original paragraph

e). }
Conglderation of Scetinn XVIII, Part h, was Cuoleyed pending receint of )

revised material from Mr. Besle,

|
\

Page 32 paragreph 18-502.2, revise first sentence to read "When construction:

ig contemplated in a foreign country, the Office of the Chief of Engincers,
Departrent of the Army, or the Bureau of Yards and Docks, Department of the

lavy, as appropriate, sheuld be invited to participate in the negstiatinas Q\
of any technicel working agreement with a foreign govermment ccncerning the

construetion.": in line 3 of next sentence substitute "should" for ”shall'}.



Page 6 - line 3, dalete "locel'; paragraph 18-108.1(a), line 5, afier |
"of" insert "such"; parsgraph (b), line 3, substitute "it" for "they’;
evise paragraph (d) to read as follows: ( )
|
l] "If the procurement 1s by negotiation, cost breskdown figures iz / |
the Goverrment estimete may be disclosed during negotiations bt !
only to the exbent desmsd necessary for arriving at a falr and
reasonable price and provided that the overall amount of the Coverse
ment estimate 13 not thereby dlsclosed prior to award, A% the Time
of award the ‘For 02ficlal Use Only'! designation shall be remoizla
After sward the Govormment estimate may be revealed, upon ragusss,
to those firms or individuals who submitted proposals.”

Page 7 paragraph 18-108.2, after title insert "(Reserved)". Wita
regard to paragrapk 18-109 Disclosure of Approximate Value of
Congtruction Projects, there was discussion of a proposal that the
concenpt of magnltude in terms of physical scope of construction be
substituted for the concept of approximate values The construction
represertatives present agreed to review this problem and repoxt oz
16 December,

The Army Policy Menber agreed to present to the Committee on 16‘ Decarle
1963 an exploration of the practice of unbalanced bidding and to comment oo
the feasibllity, desirgbility, and legality of permltting or prohititing L.

Pare 8 wazagzeanh (e), lines 5 and 6 after "regular" insert "(genczel

puro.e}’, falele "eilisted ment's", after "barracks'; insert "for enllsSan |
pergomel"”; delele "aad" and insert "or' and change the initial caritols i
in "Bachelor (ficers® Querbers" to lower case letters; and in line 7 iz

1t It

"Anmnuel" chapge iwitlel caplital to lower case "a', ( A

pi}

Page Q parageenh 158-117, Zine 3 in "Anaal" chenge initisl capital "4
to lovwer cese "a"; paragreph 18-113 in line L, change "7-60L.LL" to
rr "

7=5032635",

Page 10 line 2, celete "Normelly however," and substitute "Whensvex";

line 5, afier "alluwaaces" delete "Therefore"; paragraph 18-11L%, 1i-e L

of text, after "price” insert "construction"; paragraph 18-115 - in liie.

2 and 3 of text delete "Head of a Procuring Activity" and substitubz ‘
"Seereteary of the department concerned, /
fbr. Williamson, OASD (ISL) was requested to consult with OSD Comasel as to’
vhetner Appendix G is applicable to constructlion contractse.
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Pagc 34 1ines L4 dnd 5 set off phrase "to the extent economical" by cemma"'
add new paragreph "18-505 Cargo Preference Act - See Section I, Part 14",

auoufltuue "contracting department”.

i“\x.%.mW__

f Page 63 « paragruph 18.704.2(¢), line 5, delete "procuring activity" and

Atv this point consideration of Exhibit A was suspended, to be resumed on
15 Decenber 1963,

{9 December 1963)

9+ Case 61-160 - Construction Coverage - ASPR., A memorandum from Colonel
Ruby dited 21 November 1963 presenting proposed coverage of Section XVIII, i
Part 9,0 was distributed for consideration at the next meeting devoted to this
case, ™ /L |
y
The Committee resumed consideration of Exhibit A of the 1 November 1963 |
report of the Special Editing Subcommittee on page 21, paragraph 18-306.3

taking the following action:

Page 7, para. 18-109 - Mr. Ryan proposed rewording of paragraph title as
"Disclosure of Magnitude of Construction Projects" and the last line of("
the flrst sentence so that the paragraph would read:

"Where the estimated value of the work is $25,000 or more, |
advance notices or invitations for bids and requests for P,
proposals shall include a statement of the magnitude in

physical characteristics of the proposed construction". )

) - > -\
~

Page 21, para. 18-306.3 - The Navy Legal Member agreed to meet with the
other legal members immediately following the meeting to develop exact
language for insertion at the end of the paragraph.

1Page 3, para. 18-60i{b) - It was considered not clear and Mr. Ryan agreed‘

[ The rest of the paragraph was deleted.

to consu_t yith Mr. Carl Clark and to prepare clearer language for the
"Tirst sentence. )

"j

Pape 20, para. 18-603 - It was suggested in the second from the last line
of the moaragraph (page 36) the words "compensation for"” be inserted be-
tween "as" and "seivices'. :

&)

Page 2%, para. 18- 606(1)(111) ~ Insert "(as distlnguished from a lump
sum) . betwesn "unit-price” and "architect-engineer".

Page 32, ==ra. 1A-A08(ii) - Second line of second sentence change "cost-

Type" to :zJizeimbursement -type”.

Page 4D, n:me. 108-5615 - Change "to" +o “by" in second, third, and fourth

lin~3.

Pagn ML - Qane 18-€12, 18-618.1, 18-618.2, 618.3, and 518.6 duplicate the,

matorisl in 8-603, and 8-6503.1 through 8-603.4, these Section 8 paragraphs®.
3 shoulid ey ana hHe delated. Mr. Ryan wae reo“e"ted to ~oasider this end

Thrs Cormittee. It was determined to delete 8-603 ard 8-603.1

o0R, N

renei
throusy o




Editor's Note: See 0ld draft 18-100k.2{e){ii).

Paz: . wara. 18-618.1 - The meaning ond need of the sscond seitence were
<+ oand My, Ryan was requested to lock inte this snd »swurite the
2L 1z neaded.

Pasxe 44 [h) - Move "so" from line 4 to line 5 between "unqualified" and (
Tthot”

18-618.5 - In third sentence delete "must not, however,
cretion and". )

para. 18-625 - The text was chenged to read "The Clause in

Sl be inserted in each fixed-orice type contract, es defined
rchitect-engineer services in excess of @10 OOO except that

L ve modified as provided in para. 8~701(d)" 18-626 was

ied with the substitution of nara. 8-702(c).

18-701.2(b) ~ Substitute "Kennedy" for "Canaveral" through-
> mnb., material now in 12-402, 12-402.1, and 12-402.2 will
708, 18-~702.1, and 18-~702.%Z. Changes in l2~h0?, ete. will be

Seylor regardinv possiltie deleticon of oook storekeepers,
. Depsrtment of Labor concurrence will be zeaur hy Colonel
som, AT representative.

J o

fov "Canaveral" throughout

]
&r, pere, 18-704.1(b)(1i) - This was deleted and Messrs, Saylor and
.1 redraft this peragraph.

Page 62, para, 18-704.2(b) and (c) - Colonel Ruby and Mr. Ryan agreed to
secure and present coverage of the subject of Secretary of Lavor wugz rate
determinations made after award of contract. '

e~

qbo 63, para. 18-704, 2(c), line % - Substitute "contracting Asnnrtment”

Page Al - Delete 18-70L.2(e)(ii) und add to 2-201{(c) as (XI):

for "procuring activity”. g

"If it is necessary to advertise before receipt of a wage
determination, & notice that tne schedule of minimm wage
rates to be paid under the contract shall be published as

an amendment Lo the specifix

]

¢

¢t
~¢

.
AR}

~ e . ~ ~ . 1 o H
Page 67, para. 18- (OM.{ « Sixth line from the bottom insert "or

betweern "daily' and "reports”,

Page 79, vara.
concerned" bz e
substituts “a
mlght e affed

"decision” and

§—

18-706 - Third line from top of page insert "the derortwent
en "octivity” and "and”; eighth line from botiom of mnge
or "the" tetween "beTcre" and "contracting;® inzart L
2d by sucl. an opinicn of the Secretary of Labecr” botunen

(D

.
1

<&

’._.S Iy o
oy
w

Page GO0, 1 18-307 - Velete period ni «nd of sentence ond add
security shall pe furnislhed prior to comienczment oI copiract vello
18-8C¢ ins "Performance bonds shall be furnished prior to coun

s 81 formance;" comply with Editor's Note; delete para. Lo

Promont ramd ehedd by FypvEsheq Rfer to comencemert

ormance an

18-803 inse
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(

1 There was discussion of the actual date vhich should appear on the naciomm-
) ance bond, and it wvas agreed that the date of the signature or o later datsz

would be proper, Wwut a date prior to signature. |

Page 81, para. 18-806 - Dele%e text and insert "Reserved”, pendiiz Navy
development and presentation of revised text.

Pages 82,through 88 ~ Consideration of Part 9 was deferred until tha noxi
meeting on Construction, when the Navy would be prepared to propoge ra-
vised material.

The Special Editorial Subcommittes was advised to comsider all materdial -wo-
rently revising the ASPR.

Exhibit B was taken under consideration:

Page 11, para. 7-602.,22 -~ The text was corrected to read, "In aczordance
with 12-302, insert the clause set forth therein®.

Page 11 para. 7-502.23 - The text was corrected to read, "In accordancs [
with 18-7073, insert tne clauses entitled": |

Page 29, para. 7-603.26 - In the second line of (¢) of clause, insawt
quotes around "disputes".

. Consideration suspended until next meeting devoted to Constructicn.
@
(20 December 1583

VR e A if (e ’

Case 61=160 = Gonstruotion Uoverage = ABPR, The members briefly discussed
the scheduling of the subject ease for 1400 hours, 7 February 196k and eon=
C\Cded that vonsideratlon of this case should be rescheduled to Wednesdsy,

12\ Febriary 1964 at 1400 hours,

(2k Tanuary 196k4)

Case 61-160 - Construction Coverage - ASPR. Copies of a memorandum from the
staff dated 31 January 1964 on the subject case were distributed. The membeﬁi\

wele advised that due to the inability of the editor to be present for this cise
on {12 February 1964 the case was being rescheduled for consideration on Friday
14 February 1964 at 1400 hours. y

(31 January 1964) S

g

"
—

e S

VAN



3. Case 61-160C - Construction Coverage - ASPR. The Committee undertodk\\\\

ccﬁﬁééfration of a proposed draft cf Secticn XVIII, Part 4, Architect-Engineer
Selection Procedures, presented by Mr. Beal with a memorandum dated 6 February

196k from the Dirsctor of Construction, OASD (I&L), stating that "the draft covers

J

)
all material now contained in DOD Directive k105,29 and, upon publication in ASPR, .

4

would supersede and cancel this directive.

The draft, as revised by the Committee, was approved and will be included in

the material to be submitted to Industry.

The Quarterly Report Form {Attachment 2 cf +he Part L draft) was revised by
the deletion of the word "basic" throughout the form.

The members considered the status of tasks previcusly assigned for the resolu-

tion of specific problems and took action on each as follows:

Page T of Exhibit A. Paragraph 18-108.2, was reserved pending action by the
Tri-Service Commitlee on DOD Directive 4105.45. Mr. Beal agreed to follow up

on this matter.

Page 8 of Exhibit A. Paragraph 18-110{c) was revised by the insertion after

the first sentence of "An unbalanced bid or proposal is one which is based
on prices significantly less than cost for scme work, and prices which are
overstated for other work'.

Page 17 of Exhibit A. Paragraph 18-302.1. It was decided that the first
sentence should not be changed and should read "The guidance set forth in

|

3-808, while not reguired, may be used in considering profit as an element ]
of price under fixed-price type construction type contracts”. The remainder
of the paragraph was deleted.

Page 21 of Exhibit A. Paragraph 18-306.3. Mr. Markey reported that consulta-
tions among the legal members are continuing with regard to this coverage and

have not reached a conclusion as yet, although he expects to be able to repcrt
by 15 March 1964k. Meanwvhile, the last sentence of the paragraph was deleted,

and the subject area was reserved.

Page 43 of Exhibit A. Paragraph 18-618.4(a). Mr. Ryan concurred in the Com~-

mittee's previous decision to delete the second sentence.

Page 82 of Exhibit A. Section XVIII, Part 9. This is reserved pending a
report from the Patents Subcommittee, which has a present reporting date of
9 March 196Gk,

The total construction "package" as developsd to date was ordered sent to
Industry regsiijntatives for comment.

CASE SUSPENDED

(14 February 1964) ~——

Case 61-160 - Construction Coverage - ASPR. Copies of a revised drafﬁ
incorporating the changes heretofor developed by the Committee were distrlbuFed
+o the members for information. It is contemplated that the revised draft will
be iorwarded to industry for comment in the near future.

(11 March 196k4)

@

(

/M

.



R

C

VA

- | A
1. Case 617160 - Construction Coverage - ASPR. The Chairman advised the A
pembers that at the request of the Navy consideration of the Patents Subcommitt

eport dated 31 March 1964 had been resecheduled to Friday, 17 April 196k at
1400 hours.

(15 April 1964)

Page 2, Case 61-160 - Construction Coverage - ASPR (7 Januéry 1964 ). !
The second paragraph was revised to insert a new second sentence reading
as follows:

1,

"Second line from the end of the paragraph delete "for the purpose

of including profit" and between "as" and "services" insert "compen-

sation for"."

Page 5. The last sentence of the paragraph continuing on the top of the
page was revised to read as follows:

? "Page 1, para. 3 of 16-815.1, current ASPR, was revised by adding:{

4he quoted material in paragraph (c) following the sentence was revised \.
to delete the first four words reading:

"Tf this form is".

v The word "When" was substituted in lieu thereof. \

—_—
prd
N

(15 April 1964)

L. Case 61-160 - Construction Coverace - ASPR, The members considered a report
froh the Fatents Subcommittee dated 31 March 1964 presenting proposed coverage

foy inclusion as Part 9 of Section XVIII with respect to Patents, Data ar
Ccpyrights., The Committee reviewnd the proposed coverage on a page by pade basis
and made a number of changes therein which were noted by the Editing repr'2sentative
rlresent. With respect to paragraph 18-910.,2 the observation was made that this
rlaragraph would have to be edited to conform to the new data coverage. MNMr.
dilliamson of the staff volunterred to present the data coverage to the editors.|
The Fditing Subcommittee was requested to present an edited report by 12 May 1964,

fhe Committee agreed that upon receipt of the edited coverage the proposed

Part'9 of Section XVIII would be forwarded to industry for comment,

!
{
(17 April 1964)

— N

S ——



hJ/./éasi6l=:l60 ggcogstructiono Copies of the comments received from
t Indusiry AssociationSon the proposed Section XVIII, Construc

. " o . t'
were dlstrlbuted to the Members. The Members agreed that the co IZEte
should be referred to the Construction Subcommittee to: ) !

(a) review the proposed coverage to determine whether
changes should be made therein in light of the comments,

(v) prepare a rationale for any substantive recommendations
of industry which are not adopted, and

repare the proposed Section XVIII in final form for printing.

()
Members of the Subzoumittee are:
Armv - Mr, E. Manning Seltzer, ENZ, Chairman
Navy - Mr. Harold Gold, Y&D

AF - Mr. John . Wren, SAFGC
Mr. W. C. Girard, AFSFP

The Subcommittee was reguested to D

resent a report for consideratiar
by 20 July 196k,

{12 June 1964)

o the Section XVIII Subcommittee as an Alr Force member in addition to

S T

Cise 61-160 - Construction Coverage - ASPR, Mr. | .wzr Willson, SAFGC,
-as designated as the Air Force member of the subjer -uccommittee vice Mr. Johh
iren, SAFGC
(1w “re 1964)
G. OHGANIZATIONAL NOTES:
61-160 - The Air Force member designated Mr. Robert Reid, AFOCE to )

t
Mr. John Wren and Mr. William Girard. (/.&f—fw(j) L V)

2. Case 61=160 = Construction Coveragze -~ ASPR. The Cormittee under=
took consideration of a report from the Editing Subcommittee dated 1 June 156k
presgnting edited coverage of the proposed Section XVIII, Part 9, covering |
Patepnts, Data and Copyrights. Representatives of the Departments were J
present for the discussion =2 this item. The members were first provided
witl a resume which lead to the development and need for special coverage
in this area in the construction section, and next considered a number of
Army Materiel Command comments on the proposed coverage. After discussion
the AMC comments were not adopted.

The members then undertook consideration of Tab A to the Editing Sub-
comjittee report on a page-by-page basis and made a number of changes
therin which were noted by the Secretary. As revised, Part 9 of Section
XVIIT is set forth in the attached Tab A to these minutes. The Committee
agreed that this Tab should be forwarded to the associations for comment.

,
A



y

( Tab B was deferred until such time as Section XVIII, Part 9, is being:
considered for printing. Consideration of Tab C was deferred to permit 7
study by the patent representative of the departments, with the exception\
off the clause contained therein covering "Drawings and Other Data To
Bdcome Property of Govermment." With respect to this clause (7-607.2)
which is also included in Tab A to these minutes, it was pointed out that
while the clause may be unigue for use in construction contracts it seeems
to be contrary to the data direction that no other data clauses will be
used, except those in ASPR Section IX and Defense Procurement Circular

No. 6. The Committee agreed that:

a. the 7-607.2 clause should be forwarded to industry, and

b. clearance should be obtained from the DASD (Procurement) for the
use of the special clause for construction and A-E contracts.

In this latter respect the members expressed the opinion that in the most
recent drafting of the data coverage, consideration was not glven to either
construction or A-E contracts. The clause was approved for forwarding to
industry for comment subject to being cleared with the DASD (Procurement).
This facet of the case was suspended pending receipt of industry
comments .,
The Navy designated Mr. Joseph Cowden, Jr., as the Navy memper :af
}he Subcommittee vice Mr. William Speck.

(17 July 1964)

5. Case 61-160 - Construction Coverage - ASPR. A Subcocmmittee report dated,
2218eptember 1964 was distributed atbaching Subcommittee recommendations on the
cc%vents of industry in connection with the proposed ASPR coverage submitted to

|

it.

(25 September 1964)

1. Case 61-160 - Construction Coverage - ASPR. Consideration of the
i;zort from the Construction Subcommittee dated 22 September 1964 was de-

fefrred until the additional comments developed by the Subcommittee are

presented. .
/

(7 October 196k4)

—_—

3. Case 61-160 - Construction Co
. 5 .overage ~ ASPR. The Conmittee undertool -
i;dzgatéﬁgigﬁaﬁwgazegoggnga from the gznstruction Contract Subcommittee p::;cizgd
e 7 e September 1964 and 6 October 196k '

o L C respectively.
?ggoiszgaf;:;lgdgd tabs presentlng the Subcommittee’s reactionpon th: gommfﬁ:s
recpived fr gglge;i:;iér EgguComm;ttcc first undertook consideration of the attaék-

. meeting and c¢ urrad i rec lati '
Subljommittee except as set forth bciZw_ conerrred n the *e,ommendathns o thek‘

’ T ;
sﬁétcmantazhgé girﬁggaph 1 - Th? Committees did not concur in the Subcommittea's
se‘ten;e (ohat 1 ad no obgsctlon to amending 18-101.1 by adding to the last /
yia sersol the phrase "nor does it include facilitias contracts (see -

13-101.11)." .



TAB A
, 17 July 1964 Minutes
(j Case 61-160

SECTION XVIII, PART 9

PATENTS, DATA, AND COPYRIGHTS

18-900 SCOPE OF PART. This Part sets forth the policies, instructions, and
contract clauses pertaining to patents, data, and copyrights in connection with
the procurement of construction and reiated architect-engineer services. The
provisions of Secticn IX as they relate to supplies are applicable where the
procurement is of construction materials or supplies as such, as distinguished
from "construction" as defined in 15-101.1. Similarly, the provisions of
Section IX as they relate to research and development apply where one of the
purposes of the procurement is experimental, developmental or research work, or
test and evaluaticn studies (involving such work) of structures, equipment,
processes, or materials for use in construction. Where the proposed contract
calls for either (i) experimental, developmental, or research work, or (ii)
supplies and materials, in addition to either construction or architect-engineer
work, the pertinent provisions of Section IX shall be added to the contract
pursuant to instructions contained in this Part. In such cases, the contract
shall indicate clearly which of The clauses of Section IX apply only to the
experimental, developmental, or research work, or to the supplies and materials
being procured, and which apply only to the construction or architect-engineer
“TFk.

18-901 DEFINITIONS. For the purpose of this Part, the following texrms have
the meanings set forth below (see alsc 9-201):

{a) Plans and specification for construction means drawings, specifica-
tions, and other data for and preliminary to the construction of a particular
public building, structure or work within the definition of construction in
18-101.1.

(b) Shop drawings for ccnsiruction means drawings prepared by the con-
struction contractor, subcontractor, or any lower tier subcontractor pursuant
to the construction contract, showing in detail the proposed fabriceation, assembly,
or installation of structures, materials, or equipment.

(c) As-built drawings for "~ .- N means drawings prepared by a con-
tractor or subconiractor to show ths cuasiruction ¢f a particular structure or
work as actually completed under the contrack.

18-902 AUTHCRIZATION AND CONSENT. se 9-102.

18-902.1 ¢ _..- 'The Authorization and Consent clause in 9-102.1 shall be

“included in all contracts for ccnstruction materials or supplies and in all

con: truction contrachs, excepb where 'ty complete performance and delivery (if

any) are to be accomplished outside tie ynited States, its possessions, or Puerto

Rico. Normally an authorizaticn and consent clause shall not be included in an
("rchitect-engineer contract; however, the clause in 9-102.1 shall be included in

archicect-engineer contracts which require the delivery of models, samples, or

other products, or which may Tédulre the use of patented devices or processes —



to test or perform any part of the work, under the architect-engineer contract
except where the contract is to be performed wholly outside the United States,
its possessions, or Puertc Rico.

16-902.2 Authorization and Consent in Contracts Including Research or
Development. Unless prohibited by 18-902.1, the clause set forth in 9~102.2
shall be included in architect-engineer contracts or construction contracts
calling exclusively for experimental, developmental, or research work in the
field of construction or architect-engineering. Where the contract calls for
either experimental, developmental, or research work or supplies and materials,
in addition to either construction or architect-engineer work, the clause set
forth in 9-102.1 shall be used.

18-903 Patent Indemnification of Government by Contractor.

18-903.1 General. A patent indemnity clause shall not be included in
contracts calling solely for architect-engineer or experimental, developmental,
or research work in the field of construction.

18-903.2 Patent Indemnity Clauses in Supply Contracts. (see 9~103). The
provisions of §:i03.l relating to the procurement of supplies are applicable
where the procurement is solely for construction materials or supplies as such,
as distingulshed from "construction" as defined in 18-101.1.

(; . 18-903 3 Patent Indemnity Clause in Construction Contracts.

(a) All contracts calling for "construction" as defined in 18-101.1 shall
contain the clause set forth in 7-602.16 (see Standard Form 23A).

(b) If it is determined that the construction will necessarily involve
the use of structures, products, materials, equipment, processes, or methods
which are non-standard, non-commercial or special, the contract may list thenm
in the specificalions and may expressly exclude them from the patent indemnifica-
tion by inserting the followiag in the schedule of the contract:

ITEMS EXCLUDED FROM PATENT INDEMNITY ( 196k )

The "Patent Indemnity" clause of this contract shall not apply to the
following:

(Specifically identify the items to be excluded)

18-903.4  Waiver of Indemnity by the Government. Exemption of specific
patents frem the patent indemnity provisions of the clauses prescribed in 18-903.2
and 18-903.3(a) shall be made only upon the authorization of the Secretary con-
cerned or his authorized representative in accordance with 9-103.4.

18-90k TNotice and Assistance. Subject to the prohibitions of 9-104%, all
contracts calling tor counstruction work shall include the Notice and Assistance
(~fRegarding Patent and Copyright Infringement clause in 9-10k,

A-2



18-905 Screening of Patented, Copyrighted or Otherwise Restricted Designs. (f
In architect-engineer contracts the design or specification called for may involve
or contemplate the use of structures, products, materials, equipment, or processes
which are covered by patents or copyrights. In such event the architect~engineer
should report to the contracting officer the items which are known to him to be sole
gource L noncommercial or are covered by patent or copyright, and advise the
contracting officer of the extent to which these items are necessary to meet the
Govermment's requirements. This will make possible timely planning and arrange-
ments for the use of sole source or noncommercial, patented or copyrighted
features where appropriate, or provide added time to consider alternative means.
For this purpose, the following clause may be inserted in architect-engineer
contracts:

NOTICE RECARDING PATENTED, CCPYRIGHTED OR OTHERWISE RESTRICTED DESIGNS
( 196%4)

~(a) In the performance of this contract, the Contractor shall
endeavor, to the extent possible in achieving the objectives of the
contract, to direct the design contemplated so that the resulting
construction work and later operation of the facility being designed
will make maximum use of structures, machines, products, materials,
construction methods, and equipment which are readily available through
Govermment or commercial channels, or through standard or proven pro-
duction techniques, methods, and processes. Unless approved by the
Contracting Officer the Contractor shall not, in the performance of the
work called for by this contract, produce a design or specification (\
such as to regquire in this construction work or later operation of the
facility being designed, the use of structures, products, materials,
construction equipment, or processes which are known by the Contractor
to be sole source, noncommercial, patented or copyrighted, or in the
process of being patented or copyrighted, and not readily available to
the public on the open market except from a sole source, patentee or a
licensee of the patentee.

18-906 Processing of Infringement Claims. See 9-105.
18-907 Classified Contracts. See 9-~106.
18-908 Patent Rights.

(a) Any construction or architect-engineer contract which calls for or
can be expected to involve the design, Yor use in the construction or operation
of a Govermment facility, of novel structures, machines, products, materials,
processes, or equipment (including construction equipment), and any contract
having as one of its purposes the performance of experimental, developmental,
or research work or test and evaluation studies involving such work, should
include a patent rights clause in accordance with the policy and guidance of

9-107.

A-3



( (b) Any construction or architect-engineer contract which calls for or
can be expected to involve only standard types of construction to be built by
previously developed equipment, methods, and processes shall not include a patent
rights clause. The term "standard types of construction" as used herein means
construction in which the distinctive features, if any, in all likelihood will
amount to no more than:

(1) variations in size, shape or capacity of otherwise structurally
orthodox and conventiocnally acting single structural members or
multi-member structural groupings; or

(ii) purely artistic or esthetic (as distinguished from functionally
significant) architectural configurations and designs of both
structural and nonstructural members or groupings, which may or
may not be sufficiently novel or meritorious to qualify for
protection under the design patent or copyright laws.

Rights of the Government in and to any such distinctive design or copyright
features, as distinguished from inventions of & mechnaical or functional nature
resulting from an architect-engineer contract, are provided for in the clause in
7-607.2 entitled Drawings and Other Data to Become Property of Government,

(c) Construction and architect-engineer contracts which require the
development of novel structures, machines, products, equipment (including con-
(; “ruction equipment), materials, or processes shall 1nclude the clause in
-607.2 in addition to the appropriate "Patent Rights" clause in Section IX.

18-909 Patent Royalties. The provisions of 9~110, 9-111, and 9-112 are
applicable to contracts for construction or construction supplies.

18-910 Acquisition and Use of Plans, Specifications and Drawings.

18-910.1 Data Clauses for Architect-Engineer and Construction Work.

(a) Pilans and specifications and as-built drawings. It is the policy
of the Department of Defense in procuring plans and specifications and as-built
drawings for construction to obtain full ownership thereof with the full right
to use and reproduce the same. Accordingly, in contracts calling for plans and
specifications for construction, or as-built drawings for construction, insert
the clause set forth in 7-607.2. Upon request of the architect-engineer or
others interested and upon the determination by the contracting officer that
the public interest will not be adversely affected, permission will be granted
by the Govermnment for the reproducticn and use of plans and specifications or.
as-bullt drawings for construction by other parties.

(b) Shop drawings for constructicn. It is the policy of the Department
of Defense in procuring shop drawings for construction to obtain the full right
to use and reproduce, including use and reproduction of such drawings for manu-
facture and reprocurement, but not to exclude a similar right in the designer or
others. Acccrdingly, in contracts for such drawings, the clause in 7-603.5 shall

\v_)e used. ‘




18-910.2 Data Clauses for Construction Supplies and Research and Development.
The provisions of Section IX, Part 2, relating to the acquisition of data and
rights therein in connection with the procurement of supplies and materials and
research and development are applicable where the procurement is confined to
either construction materials (as distinguished from "construction" as defined
in 18-101.1) or experimental, developmental, or research work, or both. In
some circumstances the right to use such data, including drawings, may be limited
in accordance with appropriate paragraphs of Section IX, Part 2.

18-910.3 Mixed Contracts. Where the proposed contract calls for either (i)
experimental, developmental, or research work, or (ii) supplies and materials, in
addition to eilther construction or architect-engineer work, the pertinent clauses
of Section IX, Part 2, shall be added to the contract, in addition to the clauses
in 7-603.5 and 7—607.2, as appropriate. In such cases, the contract shall indicate
clearly which of thé clauses of Section IX, Part 2, apply only to the experimental,
developmental, or research work, or to the supplies and materials being procured,
and which apply cnly to the construction or architect-engineer work.

* ¥ X K ¥

T-607.2 Drawings and Other Data to Become Property of Government.

DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT ( 1964)

All drawings, designs, specifications, architectural designs of (\
buildings and structures, notes and other architect-engineer work pro-
duced in the performance of this contract and all as-built drawings
produced after completion of the work shall be and remain the sole
property of the Government and may be used on any other work without
additional cost to the Government; and with respect thereto the Archi-
tect-Fngineer agrees not to assert any rights and not to establish any
cledm vnfer Lhe “dsian patent v copyright laws. ' The Architect-Engineer
for a period of three (3) years after completion of the project agrees
to furnish or provide access to the originals or copies of all such
materials cn the request of the Contracting Officer.



Thragraph 5.5. - With respect to the Subcommittee's cormoents on paragraph
18-7Q .6 the Committee was advised that the Reduction in Implementation Pan;.
was cjrrently working on & rewrite of the labor clauses. On the basis of thi
informaticn the Chairman suggested, and the Committee concurred, that Section ((
XVIII, Part 7, should not be published at this time and that the part should be )
marked "Reserved".

Paragraph 5.1 - The Committee did not concur in the Subcornittee's recommendation’
that the clause "contractor inspection system” in 7-602.10 be deleted and replaced
with the clause contained in the original Subcommittee report under 4-7-105.26(%b).

Parazraph 5.u. = The Committee concurred with the results set forth in this
parazraph but not with the Subcommittee's raticnale. -

Para:raph 6.c ~ With respect to the Subcommittee's recormendation concerning
the inclusion of provisions in ASPR whiech will pretcet American contractors from
war risk, civil strike, and expropriation, the Committee agreed that this subjoct
sneuld be considercd by the Subcommittee and recommendctic.s presented for con-
cideration.

The members then undertook consideration of the attachrment to the & October 1564
merorandum and approved the Subcommittee's recommendations set forth in Tab A tlo. i<
with the following exceptions:

Par. raph C - Government Property - Follcuing discussion of the Subcormittee's
recci.at..waticns on this paragraph further cousilderation was deferrcd until a
representative of the Subcormittece could be present.

ation o uaglie no revisios to subvarazraphs 9-602.3(b) and £-602.3{e) in conneciion
with surcties, and in lieu of not revising those paragraphs to insert a new para-

sraoch 1C-018.3 covering "Preliminary Notice to Surety”.

Paragraph 14 - The Committee did not concur with the Gubconmittee's recommend- (\

Poroajrapii 1o - This porasraph was not adopted by the Coumittee in view of ihe
Tact thatv the chanzes recounended were neccessitated by the Subcommittee’s chauges
set Torth in parasraph 14 which was not adopted.

Parasraph 16 - The Committee generally concurred in the Subcommittee's changes
set forth in this parazraph with the exception of subparagraph (i) covering termin-
ation, This subparagraph was approved Tor inclusion for th: nor;ose of going
forward thoush the Committee determined that the Subcommittee representatives would
be gquestioned as to the necessity for the change in lanzuage in the last portion of
this gubparasranh.

Paragzraph 18 - This parazraph was approved for inclusion with minor rodification.’
The minor modification imvolved the insertion of the words "8-701(a) as modified
ty" in the second line of paragraph (d) before the citation "8-701(c)". The sane
cuz2stion dealins with termination, as set forth in parasgraph 16 above is also
applicable to this parazraph.

Parazraph 19 - The Subcommittee's recommendation in this parazraph was ot
adopted on the basis tlhai the chanze made in paragraph (d) of parasraph 16
accormodated the Subcommittee point.

Parazraph 23 - The Committee did not concur with the Subcormittee’'s recon-.uils \\ﬂ
&ion to revise paragraph (b) of the tuxt in 8-7C9 to insert the word “shail’ iu
1eu of the word "may". Similarly the identical recormendation with respect to

graph (e) of 16-L01.3 contained in Exhibit C was rejected.



) Paragraph 24 - The Subcommittee recommendation with respect to modifying 16-402.2
oy

@
withdrawn. (%
Consideration of the remainder of this case was deferred until Friday, 30 Oc#oper

196k,

(28 October 196k4)

2. Case 61-160 - Construction Coverage - ASPR. Prior to resuming consideratjon
of the Subcommittee's recommendations in the attachment to the 6 October 1964
memprandum from the Subcommittee, the members discussed the proposed Government
lj

prifoerty coverage (paragraph 8) consideration of which had been deferred on 28 October
19¢k, Representatives of the Subcommittee present at the meeting explained the basis
for the Subcommittee recommendaticn, and the Committee determined that 7-605.15

should be reinserted under the "required clauses for cost reimbursement type con-
struction contracts,” changing the reference therein to read '13-703'". 1In taking
this action the members also determined that T-605.10 and 7-606.1 should be deleted
from the proposed clause coverage contained in Exhibit B.

~ The members next considered the Subcommittee's recommendation to revise sub-
p@ragraph (i) of the termination dause under 8-701(a). FPollowing discussion the
Cqumittee determined that the added language to subparagraph (i) should be deleted.
jﬁ)mas noted that this acticn makes the remainder of subparagraph (i) identical Q
with subparagraph (i) now contained in Secticn VIII. Accordingly, the reference%

to subparagraph (i) in paragraphs 8-701(a) and 8-701(c) were deleted.

. ) The members were informed that inasmuch as Section XVIII also covers contracting
. Tqr architect-engineering services that the title to the Section should be reviged
td reflect this coverage. The members agreed that the title should be changed jo
read: !

ﬁ "Procurement of Construction and Contracting for Architect-Engineer Services".

The Committee then considered the remainder of Tab A to the Subcommittee report
first considering the Subcommittee’s recommendation to insert a new paragraph (
18-618.3 covering "preliminary notice to surety". The Committee concurred in
this change and also determined tc use the same language in paragraph 8-602.3(b{
of the additional ASPR changes. The Committee concurred in the deletion of the
language in 8-602.3(e) and the insertion of the revised language in lieu thereof
set forth in paragraph 14 (d) of Tab A.

The change to 16-402.2 recommended by the Subcommittee in Tab A was withdrawn
frem consideration.

The members then considered Tab B to the Subcommittee report and approved the
recommended changes set forth therein with the following exceptions:

Paragraph 5 - The Committee concluded that the change recommended by the Sub-
committee to 3-811 should not be mage.

Paragraphs 12 and 13 were nct adopted at this time in view of the fact that
these paragraphs involved changes in Part 7 of Section XVIII which has been reserved
panding a major rewrite of the "Labor” coverage.

Paragraph 31(b) - The Committee did not concur in the Subcommittee's recommen-
dation to include a statement in T7-607 to "substitute 'Architect-Engineer' for
'céntractors' wherever that fterm appears” in lieu of repeating the instructiong
Af sihatitntine the 4hnave in the several clauses.



reyise 16-405.1(b) involved a reference to the labor clauses. The Committee deter-
mifked that this paragraph for the time being should be marked "Reserved".

Paragraph 41 - The Committee noted that the Subcommittee's recommendation to I

The Committee considered the Subcommlittee's Tabs C and D and determined there
was no necessity to repeat the check list contained in Section II in Section XVIII.
Accordingly, these tabs were not adopted.

The Committee then considered Tab E and approved the Subcommittee's recommen-
dations with some changes which were noted by the Secretary, with the following
exceptions:

Paragraph 7, 11, 13, 19, 20, 21, 26a and 26b. The Committee noted that these
paragraphs involved changes or references to the labor clauses which are in the
process of being revised. Accordingly, the Subcommittee's recommendations in these
paragraphs were not adopted at this time.

The Committee noted that paragraph 27 of Tab E referred to other changes from the

Subcommittee, which were included in Tab B of the 17 April 1963 memorandum from the

Subcommittee. The members agreed that consideration of the recommendations in Tab B |

would be undertaken at the L4 November 1964 meeting.

Tab F of the 6 Qctober attachment will also be considered at the 4 November 19ph
meeting.

(30 October 196k) T

5, Case 61-160 - Construction Coverage - ASPR. The Committee resumed con
sideration of the subject case first considering Tab B to the Subcommittee's
mbmorandum dated 17 April 1964. With respect to the Subcommittee’s recommc?nda-i
tlon contained in paragraph 1., the Committee did not concur in the SubCOmmlttef 2
rdcommendation to revise 2-202.1. Rather,the Committee determined that 2-202.2
should be revised to change the period at the end thereof to a couma and add the

following: [

"and for construction contracts see 18-202(b)". l

jeed the Subcommittee's recommendation under this peragraph

ke C i rev ’
Thp Conmittee ther 202, redesignating the present text to

for inclusion as subparagraph (b) to 18-
the paragraph as subparagraph (a).

r bids shall allow sufficient bidding ?im?r
{1.e., the period of time betwen the date of distribution of an ;n:it3~
tion for bids and the date set for opening of bvids) to alloY pid Z-n
an adequate opportunity to prepare and submit their bids, g}Ylgg qucz1
regard'for the comstruction season, the time necessary for bid Tro ;;0
beontract bids, examine data concerning e

inspect the site, obtain su )
work and prepare estimates from plans and specifications.

{b) All invitations fo

h respect to the Subcommittee’'s recomm>nded agditéon
to 5-701{c) and 5-TC2, it wae the consensus of the Committee that th? g:iig;:~werp
changes were not acceptable in their present form. These two recqmmcg }é,pQ:aff £
returned to the Subcommittee for redrafting, if coverage is considered necessary.

Paragraphs 2 and 3 - Wit

Paragraph 4 - The Subcommittee's recommendation to revise 15-107

recommended by the Subcommitidre
=)

- anges to 15-403 :
BT e hem aresent he Committee determinad tO revise

ware not adopted in the form presented. Rather t
Section XV, Fart L, as 'follows:

was rejecked.
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15-L00 SCOPE OF PART. * # # %

v

) / 15-401 BASIC CONSIDERATIONS. }

15-401.1 Applicable Cost Principles. Except as otherwise provided
in this Part k, because of the specialized nature of construction znc
architect~engineers contracts, the allowability of costs shall be deter-
mined in accordance with Part 2 of this Section, except to the ~xtent
that the provisions of that Part are clearly inappropriate to such con-
tracts.

15-401.2 Special Factors Affecting the Allowability of Costs. Th~
scope of the work required under construction contracts mey vary Trom
routine projects of short duration to be performed within the contraclior’'s
home office locality to the erection of complex military installations at
remote overseas locations over a period of several years, (Climete and
terrain may vary greatly among constructlon sites. Al of these factors
involving the nature, size, duration and location of a construction pro-
ject generally affect the hasic determination of the Government as %o
the type of contract to be awarded and the operating practices, tech-
niques and procedures employed by the contractor, particularly with

) respect to the incurrence of the selected costs set forth in paragraphs
15-402.1 and 15-402.3. Advence understandings as set forth in 15-107,
) for such items as home office overhead, partner's compensatiocn, emp10yf
ment of consultants, and equipment usage, are particularly fmportant *pn

// construction and architect-engineers contracts in order to assure comulale

understanding of the parties and avoid possible subsequent disputes or
disallowances,

\ With respect to the foregoing the Committee concluded that comments should be/
dbtained from industry; and other Government sgencies should be advised of the
change. The staff was requested to accomplish this.

The Subcommittee representatives present advised the members tha® paragraph
T-603.31 appearing on page 31 of Exhibit B was misleading in tha® the title of
t?e paragraph and the clause covered "layout of work and surveys". iHe advised
tile members that the words "and surveys' should be deleted in the title of the
p%fagraph and the clause. The Committee concurred.

The Subcommittee representative present also advised the members that they
notice appearing at the bottom of page 6 of Exhibit C was frequently dispetcihld
by telegram and in the interest of shortening the notice the second sentence
should be revised to read:

/ .
) "Failure to acknowledge all amendments may cause rejection of the bigd"
The Committee agreed to this change. {

The Committee then undertook consideration of Tab F to the Subcommittee 4émorar
dum of 6 October 1964k and eapproved the recommendations contained therein except
as follows;:

Part 1, paragraph 1, 2, and 3. The Committee noted that these paragraphs
involved changes in Section XVIII, Part T, which had been reserved. Accordingly,
the changes recommended by the Subcommittee were not adopted at this time.

|
Paragraph 4 - The Committee concurred in the changes set forth in this ?ar
grgph except for those which involved Section XVIII, Part 7.



Paragraph 5 and 6 - Theae paragraphs were not adopted as they alsc involved
changes in Section XVIII, Part T.

Paragraph 8 - The Commitiee noted that the correct title should be: // (/' )
"Contract Work Hours Standards Act - Overtime Compensation."” e

Exhibit C, paragraph 16-404.2. It was noted that clause 21 appearing on page
27 of Exhibit C was entitlzd "Nondiscrimination in Fmployment." The Counmittee
agreed thet this title should be changed to read "Equal Opportunity.” In malking
this change it was also noted that a number of the clauses contained in the Sub-
committee's exhibits carried a 1963 date., The Committee determined that the
clause dates should be changed to correspond with the date of issuance in the
Regulation, except for clauses which are standard clauses extracted frcm stan-
dard construction contract forms. In the latter case the members agreed that the
date of the clauses should correspond with the date on which tke standard clauses
were issued in the revised standard forms; i.e., June 1964.

Exhibit B, peragraph 7-602.38 - The members noted that the staff had agreed
to check the necessity of retaining this paragraph covering "Labor Reports." The
members agreed that if no necessity for its retention existed the paragraph shpuld
bedeleted.

Exhibit A - The Air Force member advised that the approval level for the [Air
Fbrce set forth in 18-402.3(iii) was incorrect and would require revisicn to con-
forn to Air Force regulations. The members agree? that the Air Fo?ce gember
should present revised language direct to the Secretary for inclusicn.in the k

construction coverage.
The remaining facets of this case will be consid~ared at a subsequent meeting.k <;
i
1

{4 Hovember 1964)

Ay

Case 61-160 - Coﬁétruction Coverage - ASPR. The members were advised that 1
aumber of small areas were yet to be cleared up with respect to the subjgct,
‘as52 and these matters were scheduled for consideration at 1000 hours, Fridayj

X November 1964.

(12 November 196L4)

1. Case 61-160 - Construction Coverage = ACPR. The members further consideyed
the action necessary to realign certain cf the clauses and still retain the claufes
gpecified in Section VII, Part 6, in view of the decision to refer Part 9 to
1n§ustry for comment. Representatives of the Construction Subcommittee, the Patlents

Subcommittee and the staff were present for the discussion of this action. A j

The staff recommended that the existing 7-603.5 Rights in Shop Drawings
pres§nted in Exhibit B be relocated under & new number in Part 9 of Section XVIII.
?endlng publication of Part 9 the Departments would be authorized to use exist-
ing coverage in this area. In discussing this clause the Committee agreed that
the clause should be revised to read as follows:

18-9__ Rights in Shop Drawings.

In(every contract for construction calling for shop drawings the
following clause shall be inserted:

—
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RIGHTS IN SHOP DRAWINGS ( 1965)

/ Shop drawings for constructions means drawings prepared by the
construction contractor, subcontractor, or any lower tier subcontractor
pursuant to the construction contract, showing in detail the proposed
fabrication, assembly or installation of structures, materials, or
equipment. The Government may duplicate, use, and disclose in any
manner and for any purpose shop drawings delivered under this contract.

The staff was requested to change 18-901(b) to be consistent with the above
gquoted clause. The Committee further determined that the present ASPR paragraph
7-603.5 Rights in Data should be retained for use with the new Section XVIII.
The staff was requested to provide language for inclusion in the notes and
filing instructions of the revision promulgating the new Section XVIII with
respect to the continued use of departmental clauses pending publication of
Part 9 of Section XVIII.

7-607.2 ~ The Committee reviewed the T-607.2 clause contained in Tab A to
the 17 July 1964 minutes and revised the clause to read as follows:

7-607.2 Drawings and Other Data to Become Property of Government.

) DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT ( 1965)

All drawings, designs, specifications, architectural designs of "‘
buildings and structures, notes and other architect-engineer work
produced in the performance of this contract and all as-built drawings
produced after completion of the work shall be and remain the sole
property of the Government and may be used on any other work without

) additional cost to the Govermnment; and with respect thereto the

Architect~-Engineer agrees not to assert any rights and not to establish
any claim under the design patent or copyright laws. The Architect- (v
Engineer for a period of three (3) years after completion of the
project agrees to furnish and to provide access to the originals or
copies of all such materials on the request of the Contracting Officer.

The Committee determined that this clause should be issued concurrently with
the new Section XVIIT. b
f

7-602.38 - The members were advised that the coverage in this clause appeariné‘
in the second sentence with respect to the contracting officer disapproving any
part of or all progress payments where the contractor or subcontractor Iails <o
furnish copies of payrolls, was not contained in any other clause. It was recom-
mended that the substance of this sentence be recommended to the General Services
Administration for inclusion in the new labor clauses as part of paragraph (d) of
the "Payroll and Basic Records'"clause. The Committee agreed with this suggestion

and deleted the clause and number contained in Appendix B as 7-602.38.

——

7-603.26 - The Committee changed the entry under this number to read as
foillows:

N 7-603.26 Disputes Concerning Iabor Standards. Insert the following /
clause in all contracts subject to the Davis-Bacon Act.




DISPUTES CONCERNING LABOR STANDARDS ( 1965)
Disputes arising out of the labor standards provisions of this contrapt

shall be subject to the Disputes clause except to the extent such disputeg
involve the meaning of classification of the Secretary of Labor or the
pplicability of the labor provisions of the contract which questions shall

be referred to the Secretary of Labor in accordance with the procedures of (K "
the Department of Iabor.

The Subcommittee recommended that clauses appearing in 7-605.40, T-605.41
and T7-605.42 be revised to read as follows:

7-605.40 Authorization and Consent. In accordance with the requirements
of 9-102.1 include the clause set forth therein.

7-605.41 Notice and Assistance Regarding Patent and Copyright Infringément.
In accordance with the requirements of 9-104, insert the contract clause set

forth therein.

7-605.42 Patent Indemnity. Insert the clause set forth in 7-602,16,

The Committee agreed with these changes, noting that previous action by the Com- \
mittee had changed the point numbers. \

18-209 - The Committee discussed this paragraph covering Prequalification
of Bidders and further noted that this area was the subject of further considera-
tion under Case 6L4-20L, On the basis of this information the Committee determingd
thpt the title and text should be deleted from 18-209 and the paragraph number
majrked "Reserved."

(20 November 1964) ;

Case 61-160 - Construction Coverage - ASFR. Copies of a revised paragraph :
-402.3(iii) prepared by the Air Force were distributed. The Committee determined
tcyadd this item to the Agenda for consideraticn on Friday, 27 November 196&. i

\
(25 November 1964) k
|

] Case 61-160 - Construction Coverage - ASPR. The members considered the .

revision of 18-L02.3(iii) prepared by the Air Force, copies of which were provided
the members at the 25 November 1964 meeting. The Committee APPROVED the following
language for insertion in this subparagraph:

Engineers, the Navy Bureau of Yards and Docks, or the Air Force
Directorate of Civil Engineering for a contract whose estimated
cost is $SO0,000 or less, the selection shall require the
approval of the Chief of FEngineers, the Chief of the Bureau of
Yards and Docks, or the Director of Civil Engineering, respec-
tively, or their designees; {
j

J
|
|
(ii1) when a selection is made by the Army Office of the Chief of !
|
|
|
I

(27 November 1964)

—~



Case 62-228 - Permanent ASPR
Debreciation,

Guidence Under New Internal Revenue Rules on

Case 61-160 - Construction Coverage - ASFR.

The cost principles contained'in

\ Case 61-115 - Government Property - Section Xv. (j

(ii“ attachment, which were pr

dinated with CSA NASA. & .
\ nd AEC, a .
- coordinat%bn\fesalted in , and will be i

B

)

eviously approved by the Committee, have now been
R

ncluded in the next revisicw.
only minor editorial changes. evisicw]

(27 January 1965)

(
{

PART L--CONSTRUCTION AND ARCHITECT-ENGINEERS CONTRACTS
15-400 SCOPE OF PART. No change

15 401 BASIC CONSIDERATIDNS. (
15~401.1 Applicable Cost Principles. Except as otherwise provided

in this Part 4, because of the specialized nature of construction and (
architect-englineers contracts, the allowability of costs shall be deter-
mined in accordance with Part 2 of this Section, except to the extent
that the provisions of that Part are clearly inappropriate to such
contracts.

15-401.2 8pecial Factors Affecting the Allowability of Costs. The (;\
scop¢} of the work required may vary from routine projects of short dura- \
tion{ to be performed within the contractor's home office locality to the (
erec}ion of complex military installations at remote overseas locations
over a period of several years. Climate and terrain may vary greatly
among construction sites. All of these factors involving the nature,
size, duration and location of a construction project generally affect
the basic determination of the Govermment as to the type of contract to
be awarded and the operating practices, techniques and procedures
employed by the contractor, particularly with respect to the incurrence
of the selected costs set forth in paragraphs 15-402.1 and 15-L02.3.
Advance understandings as set forth in 15-107, for such items as home
office overhead, partner's compensation, employment of consultants, and
equipment usage, are particularly important in construction and architect-
engineers contracts in order to assure complete understanding of the
parties and avoid possible subsequent disputes or disallowances.
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‘ 6522/81-160 - Construction Coverage - ASPR. The Chairman adg}égg the f
embers of the ASD (I&L) letter of 9 November 1964 to the Assistdnt

Secretaries of the Departments, and the January 24, 1962 memorandum to the

General Counsel OCE, regarding the cancellation of existing service coverage

with respect to construction upon the issuance of the ASPR coverage. He
informed the members that upon receipt of ASPR Revision 9 the departments

should take action to cancel departmental coverage in this area. The members

noted \the information. -

~ A

(5 February 1965)

Case 61~160 -~ Patent Coverage for Construction. Copies of the comments
received from the Industry Associations on the subject coverage were
distributed to the members for information, with the advice that copiles had
teen provided the Patents Subcommittee.

The Committee requested the Patents Subcommittee to submit a report for
consideration by 3 May 1965 on this problem.

(7 April 1965)

Case 61-160 ~ Construction Coverage - ASPR. ‘
/ Case E4-634 - Section VIII Construction. The Chairman of the Redu%- \\‘

tion in Implementation Panel was requested to send this case to the SubY
committee for action.

(21 ¥ay 1965)

—— e —
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3. Case 61-160 - Patent Coverage for Construction. The Commiﬂtee
cfns dered a report from the Patents Subcommittee dated 3 May 1965, \

eﬁyntlng a revised draft of the patent coverage for construction con

tracts to be issued in Section XVIII as Part 9, after review of the

comments transmitted by industry.

a

page-by-page basis and made a number of changes therein which were

noted by the Secretary. The revised coverage is set forth in the
attached TAB A to these minutes which is APPROVED FOR PRINTING.

During consideration of this matter the Committee discussed at

length the "Data" clause appearing in paragraph 18-910.1 as to why the
approach in this paragraph should be different from the basic data
clause in Section IX, Part 2, which provides for generally acquiring
data with unlimited rights as distinguished from exclusive ownership
as provided for A-E plans in Section XVIII, Part 9. During the dis-
cussion of this matter, Paragraph 18-910.1 was realigned to change

the emphasis on permission being granted by the Government for re-
production and use of plans and specifications by other parties. Addi-
tionally, the Army was requested to present a paper as to why there
should be a difference in "Plans and specifications and as-built draw-
ings“ coverage to provide for Government ownership of such data, in

Gc e nment acquiring data with unlimited rights. The Army was (

ast with the Section IX, Part 2 policy which provides for the \ \

sted to present its report on this matter by 14 June 1965.

(SEE NEXT PAGE FOR TAB A) (28 May 1965)

o~ !
a”” oy Conptruetisn,  The Army member advised |

C ' ahy mhore should b: g dlfference in /

£ and Speslficatio Built Drawings" from the Section IX, Part 2 |
r[ i wEA resmnest 5 asouiring dste with unlimited yights scheduled to bel |

rrpasated on 14 June would ot he available
. until Friday, 18 June. On ti
his information the Committee g, ? . he asis|
greod that this it
canideeation on Wednesday, 23 June 1965, em should be scheduled ‘for

(11 June 1965)

{~d

The Committee reviewed the report on

\



Case 61-160
TAB A
Minutes of 28 May 1965

SECTION XVIII, PART 9

PATENTS, DATA, AND COPYRIGHTS

18-900 SCOPE OF PART. This Part sets forth the policies, instructions,
and contract clauses pertaining to patents, data, and copyrights in connec-
tion with the procurement of construction and related architect-enginser
services. The provisions of Section IX as they relate to supplies are ap-
plicable where the procurement is of construction materials or supplies as
such, as distinguished from "construction" as defined in 18-101,1. Simi-
larly, the provisions of Section IX as they relate to research and develop-
rent apply where one of the purposes of the procurement is experimental,
developmental or research work, or test and evaluation studies (involving
such work) of structures, equipment, processes, or materials for use in
construction. Where the proposed contract calls for either (i) experimen-
tal, developmental, or research work, or (ii) supplies and materials, in
addition to either construction or architect-engineer work, the pertinent
provisions of Section IX shall be added to the contraet pursuant to instruc=
tions contained in this Part. In such cases, the contract shall indicate
clearly which of the clauses of Section IX appiy only to the experimental,
developmental, or research work, or to the supplies and materials being
procured, and which apply only to the construction or architect-engineer
work.

18-901 DEFINITIONS. For the purpose of this Part, the following terms
have the meanings set forth below {see also 9-201):

(a) Plans and specification for construction means drawings, specifica-
tions, and other data for and preliminary to the constructicn of a partic=-
ular public building, structure or work within the definition of construc-
tion in 18-101.1.

(b) Shop drawings for construction means drawings submitted by the con=
struction cont: wtor, subcontractor, or any lower tier subcontractor pursu-
ant to the cons.ruction contract, showing in detail (1) the proposed fabri=
cation and assembly of structural elements, and {2) the installation (i.c.
form, fit and atbtachment details) of materials, or equipment.

(c) As-built drawings for construction means drawings submitted by a
contractor or subcontractor to show the construction of a particular struc-
ture or work as actually completed under the contract. :

18-902 AUTHORIZATION AND CONSENT. See 9-102.

13-902.1 General. The Authorization and Consent clause in 9-102.1 shall
be included in all contracts for construction materials or supplies and in
all construction contracts,; except where both complete performance and de-
livery (if any) are to be accomplished outside the United States, its pes-
sessions, or Puerto Rico. MNormally an authorization and consent clause



Li. 4-102.1 shall be included in architect-engineer contracts which require
v delivery of models, samples, or other products, or which may require the
e of patented devices or processes to test or perform any part of the vorl,
aiierr the architect-engineer contract, except where the contract is to bte
nerformed wholly outside the United States, its possessions, or Puerto Rico.
1-702.2 Authorization and Consent in Contracts Including Research or
Doveloment.  Unless prohibited by 16-202.1, the clause in 9-102.2 shall be
“'iuied in architect~engineer contracts or construction contracts calling
tclusively for experimental, developmental, or research work in the field
i constructlon or architect-enzineering. Wherce the contract calls for
ither cxperimental, developmental, or research work or supplies and materi-
gls, in addition to either construction or architect-engineer wcrk, the
1. 3¢ in 9-102.1 shall be used.

il not be included in an architect-engincer contract; however, the clause <j .

o
G

A
a

[e]

15-903 Patent Indemnification of Government by Contractor.

13-903.1 General. A patent indemnity clause shall not be included in
contracts calling solely fecr architect-enginecr or experimental, developmen-
“ai, or research work in the field of construction.

1.-903.2 Patent Indemaity Clauses in Supply Contracts. (See 9-103). The
provisicns of 9-103.1 relating to the precurement of supplies arc applicable
sherc the procurement is solely for constiuction materials or supplies as
such, a3 distinzuished from "construction" as defined in 18-101.1. :

18-803.3 Patent Indemnity Clause in Construction Contracts.

(a) All contracts calling for 'construction” as defined in 18-101.1 shall
contain the clause in 7-602.16 (see Standard Form 234).

{v) If it is determined that the construction will necessarily involve (
thz use of utructurcs, products, materlals, cqulnnent processes, or methods
vhich v o0 Loecornsroiall croonoelnt, ML ocowsyacht osog CLot tacm in

the SPQCJLICQbLODQ d ray cipressly exclude them from the pavent wavcaaiili-
cation by imserting the following in the schedule of the contract:

ITEMS BEXCLUDED FROM PATENT INDEMNITY ( 19Gh)

The "Patent Indemnity"clause of this contract shall not apply to the
’ (Specifically identify the items to be excluded)

18-903.4% Waiver of Indomnity by the Government. DExemption of specific
patents from the patent indemnity provisions of the clauses prescribed in
18-907.2 and 18-903.3(a) shall be made only upon the authorization of the
Secretary concerned or his authorized representative in accordance with
9-103.4

Ttk Totice and Assistance., Subject to the prohibitions of 9-10k, all
contracts calling foxr construction work shall include the Notice and Assist-
ance Resarding Patent and Copyright Infringement clause in 9~10k,

18-905 Approval of Restricted Designs. Snecifications for const:uction

s

should allow for maxirmum latitude in the use of various types of colmerciall;



available products, materials; equipment or processes which will meet objec~
tive Government reguirements. However, Government regquirements may necessi=~
tate, or the architect-engineer may contemplate the use of structures, prod-
ucts, materials, equipment or processes which are available only from a sole
source. In such event the architect=engineer should report to the contract-
ing officer the items known to him to be sole source, and the reasons there-
for, and advise the contracting officer of the extent to which such items
are considered necessary to meet the Government's requirements. This will
make possible timely planning and arirangements for the use of sole source
items, or where appropriate, to consider alternate items. It is to be em-
phasized that this procedure is not intended to restrict the use of patented,
or copyrighted items, but is merely to give the Govermment an opportunity to
consider whether the specifications belng drawn by the architect-engineer,;
in regard to any one item, are unnecessarily resiricted, according to objec-
tive Government requirements; to a single sole item. The procedure is pri=-
marily for use in instances where the proposed design is expected to be
conventional or standard and where the design may be used in subsequent
procurements. For this purpose, the following clause may be inserted in
architect-engineer contracts:

NOTICE AND APPROVAL OF RESTRICTED DESIGNS ( 1965)

(a) 1In the performance of this contract, the Contractor shall, to the
extent practicable, make maximum use of structures, machines, products,
materials, construction metheds, and ejuipment which are readily avail-
able through Government or competitive commercial channels, or through
standard or proven producticn techniques, methods, and processes. Unless
approved by the Contracting Officer the Conftractor shall nct, in the per-
formance of the work called for by this contract, produce a design or
specification such as to require in this construction work the use cof
structures, products, mabterials, coustruction eguipment, or processes
which are known by the Contractor to be available only from a sole source.
As to any such design or specification the Contractor shall report to the
Contracting Officer glving the reason or reasons why it is considered

. necessary to so restrict the design or specification.

18-906 Processing of Infringement Claims. See 9-105.

18-907 Classified Contracts. See 9-106,

18-908 Patent Rights.

(2) Any construction or architecteengineer contract which calls for or
can be expected to involve the design, for use 1n the construction or op-
eration o a Govermment facility, of novel structures, machines, products,
materials, processes, or equipment (including construction equipment), and
any contract having as one of its purposes the performance of experimental,
developmental, or research work or test and evaluation studies involving
such work, should include & patent rights clause in accordance with the
policy and guidance of 9-107.

TAB A

j.
-y



(b) Any construction or architect-engineer contract which calls for or
can be expected to involve only standard types of construction to be built
by previously developed equipment; methods, and processes shall not include
a patent rights clause. The term "standard types of construction"” as used
herein means construction in which the distinctive features, if any, in all
likelihood will amount to no more than:

(i) wvariations in size, shape or capacity of otherwise structurally
orthodox and conventionally acting single structural members or
multi-member structural groupings; or

(11) purely artistic or esthetic (as distinguished from functidnally
significant) architectural configurations and designs of both
structural and nonstructural members or groupings, which may or
may not be sufficlently novel or meritorious to qualify for pro-
tection under the design patent or copyright laws.

Rights of the Government in end to any such distinctive design or copyright
features, as distinguished from inventions of a mechanical or functional
nature resulting from an architect-~engineer contract,; are provided for in
the clause in 7-607.2 entitled Drawings and Other Data to Become Property
of Government.

(c) Construction and architect-engineer contracts which require the
development of novel structures, machines, products, eguipment (including
construction equipment), materials, or processes shall include the clause
in 7=607.2 in addition to the appropriate "Patent Rights" clause in Sec-
tion IX.

18-909 Patent Royalties. The provisions of 9-110, 9-11l1, and 9-112 are
applicable to contracts for construction or construction supplies.

18-910 Acguisition and Use of Plans, Specifications and Drawings.

18-910.,1 Data Clauses for Architect-Engineer and Construction Work.

(a) Plans and specifications and as-built drawings. In procuring plans
and specifications and as-built arawings for coustruction the Government
shall obtain full ownership thereof with the full right to use and repro-
duce the same. Accordingly, in contracts calling for plans and specifica-
tions for construction, or as-buillt drawings for construction, insert the
clause in 7=-607.2. Upon request of the architect-engineer or others, per~
mission will be granted by the Government for the reprcduction and use of
plans and specifications or as-built drawings for construction by other
parties, interested unless the contracting officer determines that the pub-
lic interest will be adversely affected.

(b) Shep drawing for construction. In procuring shop drawings for con-
struction the Covermnment shall obtain the unlimited right to use and repro-
duce such drawings, but not exclude a similar right in the designer or
others. Accordingly, in contracts for such drawings, the clause in T=602.47
shall be used.

18-310.2 Data Clauscs for Construction Supplies and Research and Develop-
ment. The provisions of Section IX, Part 2, relating to the acquisition of
data and rights therein irn connection with the procurement of supplies and

a. TAB A
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and materials and research and development are applicable where the procure~
ment is confined to either construction materials (as distinguished from N\

"construction"fas defined in 18-101.1) or experimental, developmental, or \

research work,} or both. In some circumstances the right to use such data,
including drawings, may be limited in accordance with appropriate paragraphs
of Section IX, Part 2.

18-910.3 Mixed Contracts. Where the proposed contract calls for either
(i) experimental, developmental, or research work, or (ii) supplies and
materials, in addition to either construction or architect-engineer work,
the pertinent clauses of Section IX, Part 2, shall be added to the contract,
in addition to the clauses in 7-602.47 and 7-607.2, as appropriate. In such
cases, the contract shall indicate clearly which of the clauses of Section
IX, Part 2, apply only to the experimental, developmental, or research work,
or to the sugplies and materials belng procured, and which apply only to the
construction[or architect-engineer work.

* ¥ ¥ X ¥ ¥

\

\

\

7-607.2 DRAWINGS AND OTHER DATA TO BECOME PROFPERIY OF GOVERIMENT (Jan. 1965)

A1l drawings, designs, specifications;, architectural designs of buildings and
structures, notes and other architect-engineer work produced in the perfor-
mance of this contract and all as-built drawings produced after completion of
the work shall be and remain the sole property of the Government and may be
used on any other work without additional cost to the Government; and with
respect theret) the Architect-Engineer agrees not to assert any rights and
not to establish any claim under the design patent or copyright laws. The
Architect-Engineer for a period of three (3) years after completion of the
project agrees to furnish and to provide access to the originals or copies

of aﬂ% such materials on the request of the Contracting Officer.

When us&d in construchion contracsts subsbitute "Contractor” for "Architect-
Engineer" in both places where the latter term appears in the clause.

7-602.47 RIGHTS IN SHOP DRAWINGS (Aug. 1965)
Shop firawings for construction means drawings submitted to the Government
by thd Construction Contractor; Subcontractor or any lower tier subcontrac-
tor plrsvant to a construction contract showing in detail (1) the proposed
fabrication and assembly of structural elements and {2) *the installation
(i.e. form, fit and attachment details) «f materials or equipment. The
Government may duplicate, use, and disclose in any manner and for any pur-
rose shop drawings delivered under this contract.

v N
]

} i TAB A
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-in "acquiring title to plans and specifications and as-built drawings" under!

5. Case 61-160 - Construction Coverage - ASPR. The Committee considered |,
a’ memorandum from the Army presenting reasons why there should be a differenge \

/
AE contrects in contrast with the Section IX, Part 2 policy which provides for °
the Government acquiring data with unlimited rights other than in exceptional
cases. Representatives of the Office of Chief of Engineers were present for
the discussion of the Army paper. The Army expressed the opinion that there
really 1s no necessity for the policy in architect-engineer contracts con-
cerning patent rights being identical with the patent coverage in ASPR Section
IX, Part 2, on the basis that in AE contracts the Government is sharing the
full costs for the development of the drawings, and the cost would not be re-
duced if the Government only took an unlimited license rather than title.

Following a lengthy discussion of this matter it was the consensus of the

.members that there was more merit in having a uniform policy in this area

than there is to having a different policy for architect-engineer contracts
solely because the practice has existed over the years. In arriving at this
conclusion there was agreement by the members that there would be no objec-
tion to the construction agencies taking title, rather than a license for
unlimited rights;, in those instances involving special circumstances such as
buildings, monuments, etc. which the Government does not want duplicated by
anyone else., It was the consensus of the members that consistency with Sec~
tion IX, Part 2, other than the exception mentioned above, would not be harm-
ful to the construction agencies.

|
A
The Army member reserved his position on this matter. ‘\ (

(23 June 1965)

<
o~
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Case 61-160 - Patent Coverage for Construction. Copies of a report from =
the Patents Subcommittee dated 3 September 1965, presenting & revised draft
of the Section XVIII, Part 9 "data clause"; a recommendation thgt the Rights
in Shop Drawings clause (7-602.47) be deleted; and & revision of 9-203.2(d) C

to refierence Section XVIII, Part 9, were distributed. The Committee deter-
mined/to add this item to the agenda for Wednesday, 29 September 19¢5 at

1000 [Hours, for consideration, at which time the following cases wilil also

be cbnsidered: ‘

64608 - Section IX, Consolidation (Partisl Report #3) J
64-608 - Consolidation of Section IX, Patents - Fourth and Final Report. |
65-157 = 9=-206 "Technical Information"”, Canadian Deviation.

(8 september 1965) |

|

3. Case 61-160 - Construction Coverage - ASPR. The Committee considered
a rejport from the Patents Subcommittee dated 3 September 1965, presznting
recommends1 changes in Section XVIIT, Part 9, to conform more closely with the
data policy and clauses set forth in Section i+, Part 2. The Committee con-
sidered the attachments of the Subcommittee report with the following observa-

tions.

The Committee generally concurred in the Subcommittee's proposed revision
of 18-910.1(a). With respect to subparagraph (b) the Committee recomgended
that the language be made consistent with the language contained in the clause
set forth in 7-602.47. The Committee did not concur in the insertion/ in the
foregoing paragraphs of the reference to 9-203(d) and reinstated in Tieu thereof
7-603.47. The Committee further agreed that the clause in 7-607.2 should be
recafpt to provide that the Covernment has unlimited rights in drawings and other AN
datg. With this action, the report was referred to the Editing Subcommittee
for editing and re-submission by 13 October 1965. The DSA legal member agreed
that he would assist the editors in this assignment.

(29 September 1965)

5. Case 61-160 - Patent “owersgs fov Consirucvicn.  The Committee
considered a report from whs Fditing . =2 dated 2 December 1965,
presenting edited langusge wi*h raspeet “o dsts clauses Tor AF and A
cpnstruction contracts. In considsring “he pripocsed coverage the observa-
tlon was made by the Navy legal member that < he propesed clause 7-602.47 and
TH607.2 would have *c be reccnciled with vhe “wversgs contalined in Section
XVIII. Additionally, *the Navvy member prescrptod a proposa2d revision of a clause
in 7-607.2 to provide that the AR would oot ew'sblish any claim under the
design, patent, or copyrizht laws, and weould now publish; reproduce or authorize
any others so to do withouh wristien conssns of *ha Jovernment until such time
as the Governmen* relezses the ws  er —v *ne public. The Committee concurred

in the revisicn to 7-007.2.

ter extendad discussicn and minr v chorcos in Yhe proposed coverage,
which vere noted by the ediving repreassntative pr=sent, the report was
tgata ively concgrréd in and returned o fhe Edivins 3ubcowmittee for prepara-
tion of a clean drafi 4o b= forward=d < indus'rv & comment.

AR

S L

January 19648)
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Case 61-100 - Patent Cove: § ‘
=1 Jutent Covarage » Constructi i i
LT e rage for Constructicn. The Committee re-
D1 £ Qf 1ts decision of 7 January 1960 with respect to forwarding a
copy ¢f the revised patent coverage T ' ; R g
3 sad patent coverage for construction to i ‘
Ly onstruction to industry f I
comment. The members were inf : ] ted o |
me 8 re informed by the stall ti |
o 7 » he sta 1at the pro
was no a3 reh as & o+ 7 y . © proposed covebage
s not as harsh as the material forwarded to industry and there appear do

1ith the staff rece 1o let ]
“? taff recommendation and determined That when the edited material
rece bec i
o ceived ?rom the Fditing Subccumittee the only remaining actio
e gpproval for printing. - w o

th be no ressor t . O
/%f e no reason te resolicit industry comments. The Committee concurre
is

(12 January 1966) -

3

Case 61-160 - Construction Coverage - ASPR. The Army member f

distributed copies of =& dispasition Fform providing the views of the 0ffice )

of Chief of Engineers with respect to the committee's action on 7 Jonuary l
The Army member requested that

iting report on

1966, with respect to the subject matter.
the | Engineer views be consiiered at such time as the Ed

thik matter is reviewed.

(21 January 1966) \

case 61-160 - Patent Coverage for Construction.
I, February 1960, presenting

the Edifing Subcommitiee dated
+o constructlon were distribu
item would be added to the nex

raspect

that This t printed agenda for consideration.

(4 Pebruary 1966)

}

(N

o

Copies of a report from.L
edited coverage wit

ted to the members. The Committee agreed



10. Case 61-160 - Patent Coverage for Construction. The Commi‘tes
undertook consideration of a repcrt from the Editing Subcommittes dated
b February 1966, presenting proposed patent coverage for construcfiion con-
tracts, together with a redraft of the Editing Subcommittee report by the
Assistant General Counsel (Patents)(OCE)., Fellowing an extend=d discussion
of’ the proposed coverage, the Committee determired to work primarily from +he
redraft presented by the OCE Assistant Jeneral Counsel. The following nssic
changes to the Editing Subcommittee report were recommended and approved

(1) the inclusion in the "Property of Government™ cls
(7-607.2) of provision for the A-E tc furnish a du
executed instrument evidencing Govermment title in .
architectural designs that ‘the Covermment mighi deslire
to protect by design patent. cr ctherwlse;

(2) the inclusion in the “unlimited rights” clauss for
architectural design of a provisicn for 1ir=nse rights

in the Govermment in any deSign parent or oo py 008 ihas
the A-E might c¢btain on architzctural designs; and
(3) the provisicn of & separste “shop drawings' slause

for construction contrac providing for unlimited
Government use of such drawings.

With this action the Chairman cf +the Fditing Subcommiitse was reques
to present a clean draft of the revised coverage dirzct to the Cheirman {or
printing.

The Committec commended the CQCE Assistant Jernersl Ccunsel for his =
on this mabter,

CASE CLOSED
{11 Marcn 19661
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ATTENDANCE
Col. Roger H. Terzian, OASD(I&L)

Edward C. Cox, OASA(I&L)
Col. Arthus Slade, JAG

LeRoy Haugh, ONM
Albert Green, 0GC

Major Jacob B. Pompan, AFSPP
R. Timothy Hanlon, SAFGC

Robert Lintner, DSA
Maurice Paradis, DSA

A. B. Carter, OASD(I&L)
R. J. Sumner, OASD(I&L)

Charles L. Pistorino, ENG
Leo Ross, ONR

John Robertie, ENG

Hugh Francis, 0ASD€I&L)
Louis A. Cox, OASD(I&L)
Francis Kelly, BuS&A

A. MINUTES

MINUTES
#61
Friday, 17 July 1964, 0930 Hours
Room 3D 776 The Pentagon

0SD Member, Chairman

Army Policy Member
Army Legal Member

Navy Policy Member
Navy Legal Member

Air Force Policy Member
Air Force Legal Member

DSA Policy Member
DSA Legal Member

Secretary
Acting Secretary

a. The minutes of 17 June 1964 were approved as written.

b. The minutes of 19 June 1964 were approved as written.

c¢. The minutes of 24 June 1964 were approved as written.

D. UNSCHEDULED ITEMS

Case 64-~113 -~ Allocation of Overhead Costs to IR&D Projects, ASPR

15-205.35(f). The members were advised that further consideration of the
subject case by representatives of OSD would be delayed until after

1 September 1964 in order to evaluate information obtained by field surveys
scheduled during the months of July and August. On the basis of this infor-
mation the Committee determined that the subject case should be suspended.

(17 July 1964)



Case 64-132 - Authority of Coordinated Overhead Negotiating Committee
Under ASFR 3-T05 and 3-70b, Copies of a memorandum from the Army member
dated 15 July 1964 were distributed. The memorandum requested a written
expression of the intent of the ASPR Committee with respeet to publishing
3-705 and 3-706 in regard to the authority of a coordinated overhead rate
negotiation group in light of the definition of a contracting officer
published in ASPR 1i-201.3. The members agreed that this item would be
added to the Agenda for consideration ©" 22 July 196k.

(17 July 1964)
Case 64-75 - Firm Fixed-Price Contracts in Non-Competitive Procurements.

At the request of the Navy member the reporting date for the Subcommittee
considering the subject problem was extended to 3 August 1964.

{17 July 1964)

Case 64-45 - Labor Surplus Area Set-Asides - 1-80l.1. The DSA member
digtributed copies of an exchange of correspondence between the Deputy
Director, DSA; and Senator Edward V. Long, with respect to a set~aside
procedure which should be applied in future cases where there is a reasone
able expectation that only two firms will bid, only one of which is not a
labor surplus area, for consideration when this case is further discussed.

Copiles of a memorandum from the Director, Economle Utilization Policy,
dated 17 July 1964, presenting a further revision of 1-804.l(a)(1i) were
distributed to the members. The Committee agreed that this case would be
further discussed on Wednesdsy, 22 July 1964.

(17 July 196L4)

Case 64-0 - ASPR Changes Directed by Higher Authority or Cases Not
Otherwise Assigned a Case Number.(a.)Costing of Special Facilities Such
as_Computers and Wind Tunnels. (Ihe Army member distributed copies of
a memorandum to the Secretaries of the Army, Navy, and Air Force dated
2 July 1964, from the Assistant Secretary of Defense (Comptroller),
entitled "costing of special facilities such as computers and wind tunnels,”
vhich transmitted a joint sudit letter for issuance by the three Services.
It was found that this procedure, in effect, provides interpretation apd
implementation of the contract cost principles.

(b.) Cost and Pricing Data, 3-807.3. The Army member distributed
coples of a D&F dated 290 June 1964 weiving the use of the clauses
contained in 7-104.29(ce), 7-104.41{d) ard T-10k.42(c) from a fixed-price
contract with Mippon Telegraph and Telephone Public Corporation for
telecommnications maintensnce services from 1 October 1964 through
30 October 1965. This D&F was issued pursuant to 3-807.3(e). The walver
was noted.

(17 July 1964)

Case 61-115 = Section XIII - Government Property. Notes and Filing
Instructions for Facilities Clauses, Section VII, Part 7. The members
briefly discussed the proposed notes and filing instructions, prepared
by the staff for ineclusion in Revision 7, with respect to the new facilities
clauses. The Committee made minor changes to stress the optional use of
the clauses pending the issuance of Section XIII. After comment that further
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modification might be necessary, further consideration was deferred until
Wednesday, 22 July 196k4.

A draft of proposed rewording of 15-205.1(b)(1iii), prepared by
Mr. Hanlon to reflect discussion at the previous meeting was distributed
to the members.

(17 July 1964)
B. ACTION ITEMS

1. Case 64=603 - Procurement of Research and Development. The Ady:-
Force member distributed cecopies of a memorandum dated 15 J 964 comnente .
ing on the 13 April 1964 memorandum signed by Messrs. Morris and Fubini. ~ i) -
The memorandum presented a proposed revision of the general policy state-
ment to cover the subject of oral interchange of information between
Government and contractor personnel. The members agreed that the Air Force
proposal would be consldered upon receipt of the proposals from the other
members.

(17 July 1964)

2. Case 61-160 - Construction Coverage - ASPR. The Committee under=-
took consideration of a report from the Editing Subcommittee dated 1l June 1964
presenting edited coverage of the proposed Section XVIII, Part 9, covering
Patents, Data and Copyrights. Representatives of the Departments were
present for the discussion of this item. The members were first provided
with & resume which lead to the development and need for special coverage
in this area in the construction section, and next considered a number of
Army Materiel Command comments on the proposed coverage. After discussion
the AMC comments were not adopted.

The members then undertook consideration of Tab A to the Editing Subw
committee report on a page-by-page basis and made a number of changes
therein which were noted by the Secretary. As revised, Part 9 of Section
XVIII is set forth in the attached Tab A to these minutes. The Gommittee
agreed that this Tab should be forwarded to the associations for comment.

Tab B was deferred until such time as Section XVIII, Part 9, is being
considered for printing. Consideration of Tab C was deferred to permit
study by the patent representative of the dep@rtments, with the exception
of the clause contained therein covering "Drawings and Other Data To
Become Property of Government." With respect to this clause (7-607.2)
which is also included in Tab A to these minutes, it was pointed out that
while the clause may be unique for use in construction contracts it seeems
to be contrary to the data direction that no other data clauses will be
used, except those in ASPR Section IX and Defense Procurement Circular
No. 6. The Committee agreed that:

a. the 7-607.2 clause should be forwarded to industry, and

b. clearance should be obtained from the DASD (Procurement) for the
use of the special clause for construction atid A-E contracts.
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Tn this latter respect the members expressed the opiniah that in the most
recent drafting of the data coverage, consideration was not glven to elther
construction or A-E contracts. The clause was approved for forwarding to
industry for comment subject to being cleared with the DASD (Procurement).
This facet of the case was suspended pending recelpt of industry
comments. .
The Navy designated Mr. Joseph Cowden, Jr., as the Navy member .af
the Subcommittee vice Mr. William Speck.

(17 July 1964)

3. Case 64-57 - Mistake in Bids - Waiver of Contractor Rights for
Correction Under Specified Amounts. The members undertook further consider=-
ation of the subject case in light of the justification for the waiver of
mistake in bids procedure presented by the Army. The departmental repre-
sentative present provided a resume of the history of this waiver in mis-
take in bid provision and advised the members that the Corps of Engineers
had found the approach:

a. has reduced the number of proteéts recelved,
b. has speeded up the award of contracts,

¢. has been accepted by the Construction industry, both large and
small, without objection, and

d. has provided an advantage to both the Government and contractors
in savings of time and the forestalling of delays, particularly
where weather conditions are a prime factor.

The DSA member advised that he would appreciate time to explore the
legal aspects of the procedure. Additionally, he stated that in his
opinion the procedure was not equitable in that it does, in fact, penslize
a contractor for the amount of the mistake walved even in those instances
where the contractor proves his mistake and is reimbursed the amount of the
mistake other than the waived portion.

A further question was raised that if the saving in time is the Justi-
fication for the use of this procedure why shouldn’t this procedure be
extended to all formal advertising areas where delivery time is importent.

Following & general discussion of this matter the Committee determined
to return this case to the Subcommittee to review and report on the exilsting
departmental practices with respect to mistake in bids in the construction
arei, to present recommendations on whether the waiver of mistake in bid
procedure should be prescribed for use by all construction agencies in the
Department of Defense and, in the event it is recommended for adoption in
construction, should it not be extended for other formal advertising areas
where delivery time is important. In this connection it was the sense of
the Committee that the waiver in mistake in bid procedure either should
be used by all the construction elements or by none of the construction
elements for the same type of procurement unless cogent reasons to the
contrary can be shown.

The DSA member designated Mr. Robert Homann as & DSA member of the
Subcommittee. The Subcommittee was requested to provide a report for
consideration by 24 August 1964. TIf a final report cannot be presented
the Subcommittee was requested to present a progress report.

(17 July 196k4)
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17 July 1964 Minutes
Case 61-160

SECTION XVIII, PART 9

PATENTS, DATA, AND COPYRIGHTS

18-900 SCOPE OF PART. This Part sets forth the policies, instructions, end
contract clauses pertaining to patents, data, and copyrights in connection with
the procurement of construction and related architect-engineer services. The
provisions of Section IX as they relate to supplies are applicable where the
procurement is of construction materials or supplies as such, as distinguiehed -
from "construction" as defined in 18-101.1. Similarly, the provisions of
Section IX as they relate to research and development apply where one of the
purpgses of the procurement is experimental, developmentel or research work, or
test and evaluation studies (involving such work) of structures, equipment,
processes, or materials for use in construction. Where the proposed contract
calls for either (i) experimental, developmental, or research work, or (ii)
supplies and materials, in addition to either construction or architect-engineer
work, the pertinent provisions of Section IX shall be added to the contract
pursuant to instructions contained in this Part. 1In such cases, the contract
shall indicate clearly which of the clauses of Section IX apply only to the
experimental, developmental, or research work, or to the supplies and materials
being procured, and which apply only to the constructlon or archltect~engineer
work.

18-901 DEFINITIONS. For the purpose of this Part, the following terms have
the meanings set forth below (see alsc 9-201):

(2) Plans and specification for construction means drawings, specifica-
tions, and other data for and preliminary to the construction of a particular
public building, structure or work within the definition of construction in
18-101.1.

- e

(b) Shop drawings for construction means drawings prepared by the con~
struction contractor, subcontractor, or any lower tier subcontractor pursuant
to the construction contract, showing in detail the preposed fabrication, assembly,{
or installation of structures, materials, or equipment. PN

(c¢) As-built drawings for construciion means drawings prepared by & con-
tractor or subcontractor to show the construction of a particular structure or
work as actually completed under the contract.

18-902 AUTHORIZATION AND CONSENT. See 9-102.

18-902.1 Gepeial. The Authorization and Consent clause in 9-102.1 shall be
included in all comtracts for construction materials or supplies and in all
construction contracts, except where toth complete performance and delivery (if
any) are to be accomplished outside the United States, its possessions, or Puerto
Rico. Nommally an authorization and consent clause shall not be included in an
architect~engineer contract; however, the clause in 9-102,1 shall be included in
architect~engineer contracts which require the delivery of models, samples, or
-other products, or which may require the use of patented devices or processes
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k. Case 64-66 - Concurrent Performance of CPFF and FP 2259 Contracts.
The members considered a memorandum from the Special Subcommittee e
June 1964 proposing additions to 3-108, 3-403(a) and (b), and 3-803. After
discussion and testing a number of possible revisions of the proposed
material, it was decided by consensus that the present general policy as
set forth in the ASPR, having been in satisfactory use for many years,
was adequate, and no action was taken. ‘

CASE CLOSED
(17 July 1964)

5. Case 64-611 - Change in Place of Manufacture. The members considered
a memorandum from the Reduction in Implementation Panel dated 29 June 1964
proposing & new paragraph 1-326 covering Change in Place of Performance, The
material was considerably revised, referred to the Bditing Subcommittee, and
APPROVED FOR PRINTING subject to editing and direct submission to the Chairman,
Since a member of the Editing Subcommittee was present and took notes, the
coverage is not set forth herein but will be distributed with later minutes,

CASE CLOSED
(17 July 1964)

6. Case 64-609 - Consolidation of Section I. The members agreed to
examine their own departmental regulations and to arrange to have appropriate
deleting action taken therein which would become possible as a result of
the revised ASPR coverage.

CASE CLOSED
(17 July 196k4)

A. B. CARTER



to test or perform any part of the work, under the architect-engineer contract
except where the contract is to be performed wholly outside the United States,
its possessions, or Puerto Rico.

18-902.2 Authorization and Consent in Contracts Including Research or
Development. Unless prohibited by 18-902. 1, the clause set forth in 9-102.2
shall be included in architect-engineer contracts or construction contracts
calling exclusively for experimental, developmental, or research work in the
field of construction or architect-engineering. Where the contract calls for
either experimental, developmental, or research work or supplies and materisls,
in eddition to either construction or architect-engineer work, the clause set
forth in 9-102.1 shall be used.

18-903 Patent Indemnification of Government by Contractor.

18-903.1 General. A patent indemnity clause shall not be included in
contracts calling solely for architect-engineer or experimental, developmental,
or research work in the field of construction.

18-903.2 Patent Indemnity Clauses in Supply Contracts. (See 9-103). The
provisions of 9-103.1 relating to the procurement of supplies are applicable
where the procurement 1s solely for construction materials or supplies as such,
as distinguished from "construction" as defined in 18-101.1.

18-963.3 Patent Indemnity Clause in Construction Contracts.

(a) All contracts calling for "construction” as defined in 18-101.1 shall
contain the clause set forth in 7-602.16 (see Standard Form 23A).

(b) If it is determined that the construction will necessarily involve
the use of structures, products, materials, equipment, processes, or methods
which are non-standard, non-commercial or special, the contract may list them
in the specificaiions and msy expressly exclude them from the patent 1ndemnifica-
tion by inserting the following in the schedule of the contract:

ITEMS EXCLUDED FROM PATENT INDEMNITY ( 1964)

The "Patent Indemnity" clause of this contract shall not apply to the
following: .

(Specifically identify the items to be excluded)

18-903.4 Waiver of Indemnity by the Government. Exemption of specific
patents from the patent indemnity provisions of the clauses prescribed in 18-903.2
and 18-903.3(a) shall be made only upon the authorization of the Secretary con-
cerned or his authorized representative in accordance with 9-103.4.

18-904k Notice and Assistance. Subject to the prohibitions of 9-104, all
contracts calling for construction work shall include the Notice and Assistance
Regarding Patent and Copyright Infringement clause in 9-10k.



18-905 Screening of Patented, Copyrighted or Qtherwise Restricted Deslgns.
In architect-engineer contracts the design or specification called for may involve
or contemplate the use of structures, products, materials, equipment, or processes
which are covered by patents or copyrights. In such event the architectrengineer
should report to the contracting officer the items which are known to him to be sple
gsoutce or noncommercial or are covered by patent or copyright, and advise the
contracting officer of the extent to which these items are necessary to meet the
Govermment's requirements. This will make possible timely planning and arrange-
ments for the use of sole source or noncommercial, patented or copyrighted
features where appropriate, or provide added time to consider alternative means,
For this purpose, the following clause may be inserted in architect-engineer
contracts:

NOTICE REGARDING PATENTED, COPYRIGHTED OR OTHERWISE RESTRICTED DESIGNS
( 1964)

(a) In the performance of this contract, the Contractor shall
endeavor, to the extent possible in achieving the objectives of the
contract, to direct the design contemplated so that the resulting
construction work and later operation of the facility being designed
will make maximum use of structures, machines, products, materials,
construction methods, and equipment which are readily available through
Government or commercial channels, or through standard or proven prow
duction techniques, methods, and processes. Unless approved by the
Contracting Officer the Contractor shall not, in the performance of the
work called for by this contract, produce a design or specification
such as to require in this construction work or later operation of the
facility being designed, the use of structures, products, materials,
construction equipment, or processes which are known by the Contractor
to be sole source, noncommercial, patented or copyrighted, or in the
process of being patented or copyrighted, and not readily awvailable to
the public on the open market except from a sole source, patentee or a
licensee of the patentee.

18-906. Processing of Infringement Claims. See 9-105.
18-907 Classified Contracts. See 9-106.
18-908 Patent Rights.

(a) Any construction or architect-engineer contract which calls for or
can be expected to involve the design, for use in the construction or operstion
of a Government facility, of novel structures, machines, products, materials,
processes, or equipment (including construction equipment), and any contract
having as one of its purposes the performance of experimental, developmental,
or research work or test and evaluation studies involving such work, should
include a patent rights clause in accordance with the policy and guidance qf
9-107.
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(b) Any construction or architect-engineer contract which calls for or
can be expected to involve only standard types of construction te be built by
previously developed equipment, methods, and processes shall not include a patent
rights clause. The term "standard types of construction" as used herein means
construction in which the distinctive features, if any, in all likelihood will
amount t0 no more than:

(1) variations in size, shape or capacity of otherwise structurally
orthodox and conventionally acting single structural members or
multi-member structural groupings; or

(11) purely artistic or esthetic (as distinguished from functionally
significant) architectural configurations and designs of both
structural and nonstructural members or groupings, which may or
may not be sufficiently novel or meritoriocus to qualify for
protection under the design patent or copyright laws.

Rights of the Govermment in and to any such distinctive design or cepyright
fegtures, as distinguished from inventions of a mechnaical or functional nature
‘resulting from an architect-engineer contract, are provided for in the clause in
7-607.2 entitled Drawings and Other Date to Become Property of Govermment.

(c) Construction and architect-engineer contracts which require the
development of novel structures, machines, products, equipment (including con-
struction equipment), materials, or processes shall include the clause in
7-607.2 in addition to the appropriate "Patent Rights" clause in Section IX,

18-909 Patent Royalties. The provisions of 9-110, 9~111, and 9~112 are
applicable to contracts for construction or construction supplies.

18~910 Acquisition and Use of Plans, Specifications and Drawings,

18-910.1 Data Clauses for Architect-Engineer and Construction Work.,

‘ (a) Plans and specifications and as-built drawings. It is the policy

of the Department of Defense in procuring plans and specifications and as~built
drawings for construction to obtain full ownership thereof with the full right
to use and reproduce the same. Accordingly, in contracts calling for plans and
specifications for construction, or as-built drawings for construction, insert
the clause set forth in T-607.2. Upon request of the architect~engineer or
others interested and upon the determination by the contracting officer that
the public interest will not be adversely affected, permission will be granted
by the Government for the reproduction and use of plans and specifications or
as-bullt drawings for construction by other parties.

(v) Shop drawings for construction. It is the policy of the Department
of Defense in procuring shop drawings for construction to obtain the full right
t0 use and reproduce, including use and reproduction of such drawings for manur
facture and reprocurement, but not to exclude a similar right in the designer or
others. Accordingly, in contracts for such drawings, the clause in T~603.5 shall
be used. :




18-910.2 Data Clauses for Construction Supplies and Research and Development.
The provisions of Section IX, Part 2, relating to the acquisition of data and
rights therein in connection with the procurement of supplies and materials and
research and development are applicable where the procurement is confined to
either construction materials (as distinguished from "construction" as defined
in 18-101.1) or experimental, developmental, or research work, or both. In
some circumstances the right to use such data, including drawings, may be limited
in sccordance with appropriate paragraphs of Section IX, Part 2.

18-910.3 Mixed Contracts. Where the proposed contract calls for either (i)
experimental, developmental, or research work, or (ii) supplies and materials, in
addition to either construction or architect-engineer work, the pertinent clauses
of Section IX, Part 2, shall be added to the contract, in addition to the clauses
in 7-603.5 and T7-607.2, as appropriate. In such cases, the contract shall indicate
clearly which of the clauses of Section IX, Part 2, apply only to the experimental,
developmental, or research work, or to the supplies and materials being procured,
and which apply only to the construction or architect-engineer work.

* X K ¥ ¥

T7-607.2 Drawings and Other Data to Become Property of Government. \\\

DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT ( 1964 )

All drawings, designs, specifications, architectural designs of
buildings and structures, notes and other architect-engineer work pro~
duced in the performance of this contract and all as~built drawings
produced after completion of the work shall be and remsin the sole
property of the Government and may be used on any other work without
additional cost to the Govermment; and with respect thereto the Archi-
tect~Engineer agrees not to assert any rights and not to estsblish any
claim under the design patent or copyright,;gjﬁg”“TheuArChitactwﬂngineér
for a period of three (3) years after completion of the pioject agrees |
to furnish g provide access to the originals or copies of all such ]
materials on fhe request of the Contracting Officer.
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STANDARD FORM 23-A
FINE 1964 EDITION -
GENERAL SERVICES ADMINISTRATION

FED= PROC. REGy (41 CFR) {-16.401 i,

GENERAL PROVISIONS

{Construction Contract)

1. DEVINITIONS

(a) The term “head of the agency” or “Secretury” as
used herein means (he Secretary, the Under Secretury, any
Asststunt Secretary, or any other head or assistant head
of the executive or military department or other Federal
ugency; nnd the term “his dnly authorized representutive”
means any person or persons or bourd (other thun the
Noutrueting Othcer) authorized to act for the head of the
ugency or the Secretury.

(b) The term “Countracting Officer” ag used herein meuns
the person execnting thls contract on belnlf of the Govern-
went and includes a dnly appolated suecessor or authorized
representative,

2. SPECIFICATIONS AND DRAWINGS

The Contractor shail keep on the work a eopy of the draw-
ings and specttications and shall at all times give the Con-
tracting Officer access thereto. Anything mentloned in the
specifications and not shown on the druwings, or shown
on the drawings and not mentioned in the specifications,
shall be of like effeet as if showu or weutioned in bhoth, In
case of difference belween drawings and specifications, the
specitieations shull gavern.  1n ease of discrepuncy either in
the fignres, in the drawings, or in the specifleations, fhe
watter shall be promptly snbmitted to the Contrneting Cflicer,
who shull promptly make a determination in writing. Any
adjustinent by the Contractor without such a deterumiuation
shall be at his own risk and expense. The Contracting
Officer shall furnish from time to timme such detail drawings
and other informntion as he may cousider necessury, unless
otherwise prosided.

3. CHANGES

The Contracting Officer may, at any time, by written
order, and without notice to the sureties, make changes
in the drawings and/vr specitications of thits contract if
within its general scope. If sneh changes canse an in-
crease or decrease in the Contractor’s cost of, or time re-
quired for, performance of the contract, an eqnitable
adjustment shali be made and the contract wodified in writ-
ing accordingly. Any claim of the Coutractor for adjust-
ment under thisy clanse mnst be asserted in writing within
30 days from the date of receipt by the Contractor of the
notitication of *hange unless the Contracting Officer grunts
a further period of tlme before the date of final paymeut
nnder the contract. I the purtles fuil to ugree upon the
adjustment to be made, the dispute shall be determined
as provided in Clause 8 of these General Provislons; but
nothing provided in this clause shall excuse the Contractor

from proceeding with the proseculion of the work as
changed. Kxcept as otherwise provided in ihls controet;

no charge for any cxtra work or matervial will be allowed.

4. C1HANGED CONDITIONS

The Contractor shail promptly, and hefore such conditions
are distarbed, notify the Contracting Oflicer in writing of :
(1) subsurfuce or latent physicnl conditions nt. 1he sile differ-
Ing materinily from those indicated in this contract, av (b)
nuknown physical conditions at the site, of an unusual na-

ture, differing materinlly from those ordinarily enconmlered.

and generally recoguized as inhering in work of the character
provided for in thlg contract. The Contrancting Officer shalil
promptly investigute the condltlans, and if he finds rhat such
conditions do so materially differ and eause an increase or
deerease in the Contractor’s cost of, or the time reqnired for,
performuuce of {his contraet, un equitable ailjustment shall be
made and the contract modified in writing accordingly. Auny
chnim of the Contractor for adjustment hervennder shall not
be allowed nnless be has given notice us above required ; or
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JUNE 1964 EDITION
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unless the Contracting Officer grants a further period of time
befare the date of flnal payment under the coutract. If the
parties fall to agree upon the adjustiment {0 be made, the dis-
pute shall be deterwmined as provided tn Clause 6 of these Gen-
eral Provigions,

B. ‘TERMINATION BOR DEFAULT— DAMAGES ¥OR DELAY-~/TTME
KXTENNIONS

(n) If the Contractor refuses or fails to prosecute the work,
or any separable part thercof, with such diligence as wlll
fusure its completion within the {ime specified in this contract,
or any extension thereof, or fully to caplete said work with-
in such time, the tovernment may, by written notice to the
Contractor, fermivate hlg right to proceed with the work or
sueh part of the work as to which there has been delay. 1n
such event the Government mny take over the work and prose-
ente the same (o completion, by contract or otherwise, and
way tuke possession of and utilize in completing the work
suel materialy, appliances, and plant as may be on the site
of the work and necessary {heretor. Whether or not the
Coutractor's right Lo proceed with the work is terminated, tie
and his sureties shall be tinble for any damage 10 the Govern-
ment resnlting from his refusal or failure to complefe the
work within the speeified the.

(b) If Axed and agrecd liquidated damages are provided
In the contract and if the Government so terminates the Con-
tractor’s right to proceed, the resuliing damage will consist
of sueh Yiguldated damages until such reasonable time as may
he required for tinal completion of the work together with
any inereased costs oceasioned the Government in complet-
ing the work,

(¢) If fixed and agreed llquidated dumages are provided
in the contract and if the Governiient does not so ferminate
the Contrnetor's right to proceed, the resulting damage will
conslst of such liquidated damages until the work ls com-
pleted or aceepted.

(d) The Contractor's rlght to proceed shall not be so ter-
minnted nor the Contractor ¢harged with resulling damuge
if:

(1) The deluy tu the completion of the work arises from
unforesceable causes beyond the control and without the
faull. or neglizence of the Contractor, inciuding but not
restricted to, acts of God, nets of the public enemy, acts of
the Government in either its sovercign or contractnal ca-
paeity, aets of another contractor in the performance of 0
contract with the Government, fires, floods, epidemles, quar-
autine restrictions, strikes, tfreight embargoes, nnusually
severe weather, or delays of snbeontractors or suppliers
ariging from untoresecable canses heyoud the control and
withott the fant or negligence of both (he Contructor aud
such subcontrvaetors or suppliers; and

(2) The Coutractor, within [0 days from the beginning
of uuy such delay (unless 1he Contracting Officer grauts a
further period of time hefore the date of final payent
under the coniraet), notifies fhe Contracting Officer in
writing of thie cnuses of delay.

The Contracting Officer shall ascertaln the facts and rthe ex-
tent of the delay and extend the time far completing the work
when, in his judgment, the findings of fact justify such an ex-
tension, and his findings of fact shall be final and conelusive
on the parties, subject only to appenl as provided in Clause 6
of these General Provisions.

(¢) Tf. after notice of termination of the Contractor’s right
(o procead nnder the pravisions of this clause, it 1 determined
for any reason thnt the Contractor was not In defanlt nnder
the provisions of thix ¢lause, or that the deiny was excusable
under the provisions of this elanse, the rights and obligations
of the parties shail, if the contract contains n eluuse provid-
ing for termination for convenlence of the Government, he

23-204

12, PERMme o o



the same as If the notice of terintnation had been issued pur-
suant to stueh ¢lanse.  Tf, in the foregoing elrcumstances, this
contract does not contain a c¢lause providing for termination
for convenienee of the Government, the contract shall be
equitably adjusted to compensate for sueb termination and
the contract modified accordingly ; failure to agree to any such
adjustimment shall be a dispute concerning a guestion of fact
within the meaning of the clause of this contracet entitled
“Disputes.”

(£) The rights and remedles of the Governmeut provlded
In this clause are lu addlilon to any other rights and remedies
provided by law or under this coutract.

6. DISPUTES

(a) Fxcept ng otherwise provided in this coutract, any dis-
pute concerning a gquestion of faet arlsing under thls contruct
which I8 not disposed of by agreement shall be decided by the
Contractlug Officer, who shall reduce his decision to writing
and mail or otherwise furnish a copy thereof to the Contruac-
tor. The deciston of the Contraeting Officer shall be final aud
conclusive unless, withln 30 days from the date of recelpt of
such copy, the Contractor malls or otherwise furulshes to the
Confraeting Officer a written appeal addressed to the head of
the ageney luvolved, The deelsion of the head of the agency
or his doly anthorfzed representaiive for the determlnation of
such appeals shall be flnul and conclustve.  This provision
shall not be pleaded in any sult luvolving a guestion of fact
arlsing nuder this conteaet us miting ndictal review of any
suell decdsion 1o cases where fraud by sueh ofticlul or Lis rep-
resentatlve or board is wlleged s Provided, howerver, that any
suel deefsion shall be final and conclusive unless the sane is
frandulent or capricious or arbitrary or so grossly erroncous
s neeessurily to imply bad fatth or ig not supported by sub-
stantial evidence. Tu connectlon with any appeal proceeding
nnder this elause, the Contraetor shall be afforded an oppor-
tunity to be heard and to offer evidence in support of tiis up-
peal. Pending final decislon of u dispute hereunder, the Con-
tractor shall proceed dlligently wlth the performance of the
coutract and {n aceordance with the Contractiug Officer’s
decision.,

{(b) Thiy Disputes clnuse does not preclude consideration
of ynestiony of law  connection with deetsions provided for
In puragraph (n) above. Nothlug in this contract, however,
shall be construed ns muking final the declsion of uny admin-
istratlve official, representative, or board on u question of law.
7. PayMeNTs To CONTRACTOR

(n) The Government will pay the contract price us herein-
after provided.

(by The Governwent will make progress paymeuts mout hiy
as the work procecds, or at more freqnent infervals ay deter-
mined by the Coutracting Oflicer, on estimates approved by
the Contracting Officer.  1f requested by the Contracting
Officer, the Confractor shall furnish a breakdown of the total
contract price showing the siount inclunded therein for cach
principul category of the work, ju such detail as requesied, (o
provide a basis for determining progress puyments. In the
preparation of estimates the Coutracting Officer, ut hils dis-
eretion, may authorize matertal delivered on the site nud pre-
pmaratory work done to be taken into conslderation. Materiul
delivered to the Contractor at locations other than the site
may also be tnken into ennsideration (1) §f such consideration
is specifically authorized by the coutraet and (2) if the Con-
tractor furnishies satisfactory evidence thatf he has neguired
title to such maierial and that it will be utilized on the work
covered by this condvacet.

(¢) In making such progress puywents, there shnll be
retuined 10 percent of the estimated amount undil tinal com.
pletion and acceptance of the contract work, Ilowever, 1f
the Contracting Officer, at any thie afler 50 percent of the
\\'«rl'l{ has been completed, tinds that sutisfactory progress is
heing made, he may aunthorize any of the rewaining prog-
ress paymeuts to be made in full.  Also, whenever the
work s substantially complete, the Contracting Officer, If
he considers the wmount yetained to be in excess of (he
amomnt adequate for the protection of the Goverament.
at h‘ls dlseretion, may release (o the Contraelor all or a
portion 9f sucl exeess smount. urthermore, on contgle-
tlon and :u‘:ﬂ\pt:mw of each separate building, public work,
or otlier division of (he contract, on which the price js
stated separately in the contraet, baywent way be made
therefor without reteniion of o pereentage.

- o
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_~ «_All material ana work covered by progress prryments
ma.  shall therenpon become the sole property of the Gov-
ernment, but this provagion shall not besconstrued ns re-
lioving the Contractor from the sole responsibllity for all
materinl and work vpon which payments have been made or
the restoration of any damaged work, or as waiving the
right of the Government to requlre the fulflilment of all
of the terms of the eontract.

(¢) Upon completion and acceptance of all work, the
amount due the Contractor under this contract ahall be puid
upon the presentation of u properly executed voucher and
after the Contractor shall have furnished the Government
wlih a release, {f required, of all elaims against the Govern-
reut arislug by virtne of this coniract, other than claims
In stated amonnts as way be speelfically excepted by the
Countractor fromn the operation of the release. If the Con-
fractor’s clnjim to amounts payable nuder the contract lins
been assigned under the Assignment of Clalma Act of 1940,
as nmended (31 U.8.C, 208, 41 UR.C. 15), n release muy
tlso be regnived of the asslgnee.

8. ABSIGNMENT OF CLAIMS

(a) 'ursnant to the provislons of the Assignment of
Claims Aet of 1910, ns nmended (31 U.S.C. 203, 41 11.8.C, 159),
if this contract provides for payments aggreguting
$1.000 or more, claling for moneys due or {o becoue due the
Jontractor from the Govermment muler this coutract may
he asslgned to a bauk, trast compuny, or other finanelng
institution, inclunding any TFederal lending ageney, and may
thercafter be furthier asslgned and rveassigned to any sueh
institution.  Any such assigmment or reasslgruneut shutl
cover all amounts payahle uunder this contract and not ul-
ready pald, and shall not e made to more thau one party,
exeept that any such nsslgnment or reassignment mny be
made to one party as agent or trostee for two or nore
purtles partleipating lu guel fivancing,  Unless otherwise
provided in this contract, payments to an asslgnee of any
moneys dae or to hecone due under this eontruet shall
not, to the extent provided in said Act, as wmended, be
subject to reductlon or setoff,  (The preceding sentence
applies only if this contrnet iy made la thue of war or
nationnl emergency as detlued in suid Act; and §s with the
Department. of Defense, the General Servieesy Adwduistra-
fion, the Atomic Euoergy Counuission, the Nutlonal Aero-
nautics and Space Administration, the Federal Aviation
Agency, or uny other departuient or ngency of the United
Stutes designated by the President pursunnt to Clunse 4 of the
proviso of gection 1 of the Assigmmment of Claims Aet of 1940,
as muended by the Aet of May 15, 1951, 65 Stat. 41.)

(L) Tn uo event shull copies of this contract or of any
pluns, speclfications, or other shinilar doenmicnts relating to
work under this contract, if marked “Top Secret,” “‘Secret,”
or Confidential,”’ be turnlshed to any assignee of any elahn
arising nnder this contract or to any other person not en-
(itled to receive the same. However, a copy of any part or
all of this contract so marked nay bhe furnished, or any in-
formation contalned therein may be disclosed, to sueh us-
signee upon the prior written authorization of the Contract-
ing Ofticer,

9. MAaTERIAL AND WORKMANSHIP

(a) Unless otherwise specitically provided in this com-
tract, all cquipment, material, and artleles incorporated
in the work covered by thls contract are to be new and of
the most suttable grade for the purpose intended. Unless
otherwise specifieatly provided in this coutract, reference
to any equipmeni, material, nrticle, or patented proeess, by
trade mae, make, or catalog nomuber, shall be regarded as
establishing o stundard of quallty and shall not be eon-
strued as Hwiting compefition, and the Contractor may, at
his optlon, use any equipment, malerial, article, or process
whicl, in the judgment of the Contracting Officer, iy equal
to that narmed. The Contractor shall furnish to the Con-
tructing Oftlcer tor his approval the name of the manuface-
turer, the medel pumber, and other Ideatifying data and
information respecting the performanee, capacity, nature,
and ruting of the machinery and wechunienl and other
equipment which the Contractor contemplates Incorporating
in the work,  When required by this contract or when ealled
for by the Coutracting Otficer, the Contractor shiall furnish
the Contraciing Oflicer for approval full {uformation con-
cerning the material or articles which he contemplates In-
corporating in the work., When so directed, sumples shall
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be_subwitted for approval at the Contractor's expense, with
all shipping charges prepaid. Machinery, equipment, ma-
terial, and articles installed or used without required ap-
‘proval shall be at the risk of subsequent rejection.

{b) All work under thils contract shail be perforwed in a
skillful and workmanlike manner. The Contracting Officer
may, in writing, require the Contractor to remove from the
work any employee the Contracting Officer deems Incompe-
tent, careless, or otherwise objectionable,

10, INSPECTION AND ACCEPTANGE

(n) Except us othierwise provided in this contract, inspec-
tion and test by the Government of materiul and workman-
ship required by this contract shall he made uat reasonable
times and at the site of the work, unless the Contracting Offi-
cer determines that such inspection or test of material whick
is tu be Incorporated in the work shall be made at the pluce
of productior, manufacture, or shipment of such material,
To the extent specifled by the Contracting Offticer at the thine
of delermining to muke off-site inspoctlion or test, such In-
spection or test shall be conclusive as to whether the material
involved conforiis to the coutract requirements. Such oft-
gite inspection or test xhall not relleve the Contractor of
responslbllty for damage to or loss of the material prior to
acceptunce, nor in any way afleet the continuing rights of
the Government after acceptance of the completed work
under the terms of paragraph (f) of this clause, except ns
hercinabove provided.

(b) The Coniractor shall, withont charge, repluce any
miuterial or correct any workmanship found Ly the Govern-
ment not to conform to the contract vequirements, unless in
the pnblic interest the Government consents to nceept such
material or workmanship with an appropriate adjustment in
contract price. The Contructor shall promptly scgregate and
renove rejected materinl from the premises.

(¢} If the Contractor does not. promptly repluce rejected
miterlal or correct rejected workmuuship, the Govermpent
(1) may, by contract or otherwlse, replace such materinl or
correet such workmanship and eharge the cost thereof to the
Jjontractor, or (2) may terminnie the Contractor's right to
proceed in accordance with Clause b of these General Pro-
visions,

{d) The Contractor shall furnish prompily, withoat addi-
tlonal charge. nll facilities, labor, and materigl reasonnbly
needed for performnlng such safe and eonvenlent inspection
and test as may be required by the Coutracting Officer, Al
inspection aud iest by the Government shall be performed
In such mauner as nat nwnnecessarily to delay the work.
Special, fll <ize, and performanee tests shall be. perforimed

- a3 described in this contrnet,  The Contractor shall be
charged with any ndditlonal cost of inspection when material
and workmanship nre not ready at the time specified by the
Contractor for its inspectlon.

fe) Shonld if be considered necessary or advisable by the

Fovernment at any thue before neceptance of the enfire work
to make an examination of work already completed, by remov-
ing or tearing out sawme. the Countractor shall, on regnest,
promptly furnish all necessary fucilitics, labor, and material.
IF such work s found to be defective or nonconforming in nny
malterial respeet, due to the fault of the Contractor or his
suhcontractors, he shall defray all the expenses of such exami-
nation and of satisfactory reconstruction.  If, however, snch
work Is found to meet the requirements of the contract, an
equltable ndjnstment shull be made in the contraet priee to
compensaie the Contractor for the nddltional services in-
volved in such examinatlon and reconstrnction and, if coni-
pletion of the work has been delayed thereby, hie shall, in
addltion, be granted n suitable extension of time.

() Tnless otherwise provided in this contract, aceeptanee
by the Government shiall be minde uas promutly ns praetienble
after completion and inspection of nlt work required by this
vontruet.  Aceeptatice shall be finnl sud conclusive except as
regards lalent defects, Frand. or sneh gross mlstukes as may
umonnt to frand, or as regards the Government's rights under
any warranty or gunrantee.

-

1l SUPERINTENDENCE By CONTKACTOR

The Contractor shall glve his personal superintendence to
the work or hnve a compeltent forennn or superintendent,
s-..niﬂfm'mr,\' {o the Coutrncling OtHeer, on the work at all
times during progress, with anthority to aet for him.
STANDARD FORM '23-A
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12. PERMITS AND RESPONSIBILITIES :

The Contractor shall, without additional expense to the
Government, be responsible for obtaining any necessary
NHeenses and permits, and for complying with any applicable
Federal, State, and municipal laws, codes, and regulations,
In connection with the prosecution of the work. He shall be
similarly responsible for all damages to persons or property
that ocenr us o result of his fault or negligence. He shall
tuke proper safety and health precautions to protect the work,
the workers, the publie, and the property of others. He shall
also be responsible for all materinls delivered and work per-
formed until completion and acceptance of the entire con-
struction work, except for any: completed unit of constraction
thereof wlhich theretofore may have been accepted.

13. CONDITIONS AFFECTING THE WORK

The Contractor shall be responsible for having taken steps
reasonably necessary to ascertaln the nature and loention of
the work, and the generat and local conditions which can
affect the work or the cont thereot. Any fallure by the Cou-
tractor to do so will not relleve him from responsibillty for
successfully performing the work without additlonal expense
1o the Government, The Governmmnent gssumes no vesponsi-
Lility for uny understanding or representations concerning
conditions made by any of its officers or agents prior to the
execution of this contract, unless sueh understandiug or rep-
resentations by the Government are expressly stated in the
contract.

4. OTHER CONTRACTA

'The Government mmy undertake or award other contracts
for additional work, and the Contractor shall fully coopernte
with such other contractors and Government employees and
curefully fit, his own work to stich additional work as may be
directed by the Contracting Officer. The Contractor shall not
comit or permit any act. which will inferfere with {he per-
formuuce 0f work by any other contractor or by Governinent
employees., ,

15. I'ATENT INDEMNITY

Fxcepl as otherwise provided, the Contractor agrees to
tndemnify the Government and its officers, agents, and en-
ployees agninst Jiability, inclnding costys and cxpenses, for
infringement upon any Letters Pntent of the United Ntutes
texcept Letters I'ntent Issued upon an application which is
now or mayv hereafter he, for regasops of national security,
ordered by the Goverument to be kept seeret or oftherwise
withheld from issue) arising out of the performance of this
contraet or out of the nre or disposal by or for the account of
the Government of supplies furnished or construction work
performed bereunder, '

16. ApprTronar. Bonp SECURITY

1t auy snrety uapan any bond furnished in conneetlon with
this contract becomes unneceptable to the Government, or if
any such surety fails to furniste reports as to his financial
condition from time to tinle as requested by the Governmeat,
the Contractor shinil promptly furnish such additional secu-
rity as may bhe required from time to time to protect the inter-
ests of the Governent and of persons supplying lahor or
muaterigls in the prosecntion of the work contemplated by
this contraet,

1T. CovieNANT AGaINST CONTINGENT FEFRS

The Contraector warrants thit no person or selllng agency
has been employed or retained to solielt or secinre this contraed
upon ab angreement or understanding for a commission, per-
centage, brokernge. or contingent fee, exeepting bona tide
enuployees or hona fide establtshed commercial or gelling nzen-
cies miaintained by the Contractor for the purpose of securing
business.  For breach or yviolation of this warranty the Gov-
ernment shall have the rlght to annul this contract without
Hability or in its diseretion to deduet. from the contraet price
or consideration, or otharwise recover, the full amonnt of
sneh commission, percentuge, brokernge, or contingent fee.

18. Orr1c1aLs Not To BENEFIT

No membher of Congress or resldent Commissloner shall
be admitted to any share or part of this contraet, or to uny
beneflt that may arlse therefrom; but this provision shall
not be construed to extend to this contract If made with a
corporation for ity general henefit | .



19, BUY AMERICAN

- {a) Agreement. In accordance with the Buy American
Act (41 U.8.C. 10u-10d) and Executive Order 10582, De¢-
cember 17, 1054 (3 CFR Supp.), the Contractor agrees that
only domestic construction material will be used (by the Con-
tractor, subcontractors, materialmen, and suppliers) in the
performance of thls contract, except for nondomestic ma-
terlal listed in the contract.

(b) Domestic construction material. “Counstruction mate-
rial” nieans any article, material, or supply brought to Lhe
construction site for incorporation in the buildlng or work.
An unmanufuctured construction materiai is a “*domestic con-
struction materiul” If 1t has been mined or produced in the
United States. A manufactured construction material is a
*domestic construction materlal” if it has been manufactured
in the United States and if the cost of ity components which
have been mined, produced, or manufactured in the United
States exceeds H0 percent of the cost of all Its components.
“Qomponent” nieans nny article, material, or supply directly
incorporated in n construction materlal,

(¢) Domeslic component. A component shall be consid-
ered to have been “mined, produced, or manufactured In the
United States” (regardless of its wource in fact) If the
article, material, or snpply In which it ia incorporated wus
manufactured in the Unlted States and the component iy of a
¢lass or kind determined by the Government to be not
mined, produced, or manufactured in the United States in
sufficient and reasonnbly avalluble commercial guantities
aund of n satlsfactory quality.

20. Convicr Lasor

In vonnection with the performance of work under this
contract, the Contruetor agrees not to employ any person
undergoing scatence of imprisonment at hard Iabor.

21, Equar OrproRTUNITY CLAUSE

(The following clause is applicable unless this contrnet is
exempt under the rules and regulatlons of the President’s
Committee on Equal Employmeut Opporiundty (41 CVR,
Chapter 60). lxemptions include contracts and subcontracts
(i) not exceeding $10,000, (11) not exceeding $100,000 for
standard commniercinl supplies or raw malerials, and (ill)
under which work is performed outslde the United Stutes and
no recruitment of workers within the United Ntates is
involved.)

During the performance of this contract, the Contractor
agrees as follows:

ta} The Contractor will not diseriminuate agatnst any em-
ployee or applicant for employment hecaunse of race, creed,
color, or uational origin.  The Contractor will take ufliviua-
tive action fo ensure that applicants are employed, and that
cmployees are treated during employment, without vegard (o
their race, creed, color, or national origin.  Sieh action shall
include, but ot be limited to, the following : craployment, up
grading, dcemotion or trausfer; reernitment or reeruithient
advertising ; layoff or termination; rates of pay or other
forms of comipensation; and selection for training, luclnding
npprenticeship,. The Contractor agrees to post in conspicu-
ons places, available to employees and applicauts for employ-
tentt, notices to be provided by the Contracting Olficer setting
forth the provisions