
Gen~ral Services Admi~istration 
FAR Secretariat (VRS) 

. 18th and F Streets N~, Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

Oear Sir: 

We have reviewed the proposed rules cin Federal Acquisition of ulility 
Services published in .the Federal Register of May 24, 1991 and appre­
ciate this opportunity to comment on the oroposed rules. 

East River Electric Power Cooperative is a ~holesal~ power supplier of 
electric power to 25 retail cooperatives and one municipal who serve 
the end use consumer. We have no· retail customers. East River·•s 
patronage capital is allocated and paid to our member cooperatives, 
not to consumers, therefore these proposed rules would not directly 
affect E~st River. However, we are keenly aware of the impact Section 
52.241-13, Capital Credits (b) and (c) would have on the retail 
coooerative nbted as the ·c~ntractor• if these rules are adopted. 

Paragraph (b) waul d require the Contractor to state 11 the amount of 
capital credits to be paid to the Government and the date the payment 
is to be made". Capital credits are assigned or allocated at the 
close of business for. a calendar or fiscal year. The amount of 
capital credits could be stated. The requirement that the date the 
payment -is to be made is another matter. Retirement of capita 1 
credits are governed by the Rural Electrification Administration 
mortgage ·which is the cof11Tlon mortagage for rural electric cooperatives 
who borrow from the Rural Electrification Administration. It is our 
opinion that no Contractor, if a rural electric cooperative, could 
state when a capital credit allocated in a particular year will be 
retired. · 

The full retirement of capital credits upon termination of a contract 
for utility service under par~graph (c) would cause the Contractor to 
discr.iminate against the other cooperative membership. The model 
bylaws prescribed by the Rural Electrification Administration which 
have been adopted by nearly all rural electric cooperatives advocate a 
•first in - first out• retirement of capital credits. An exception ·;s 
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Inas:1uc··1 :.1a: the Go·.;~r-nr~ent is a perpetual .2nti ty, cf1er8 aooears ;:·) 
b~ no valid reason why a Government agency should receive •special • 
treat~ent as to. retirement of capital credits. This provision tould 
create a cas~ flow disaster for a small cooperative that may serve a 
substantial Government contract. 

We would recommend that provisions (b) and (c) be revised to recognize 
that oayment of capital credits be made in accordance with ~he 
Contractor's bylaws governing capital credit retirement. 

• 



t') T 

'• I i "' 
I- . !"' -. .• -, . i ...,. 
~ , : .... . - C 1.' 

- - ,.., -. • I •. I . f ' . ' } ..... 
. . - • . I I ... '-· _,. -·:r. ·~ i ...... ~ ... .. ... ~ , 

. ' .,., r 
:_i : ;. I.. . 

SAUOETTE. MINNESOTA 56623 

c:!"'.; ..... £ :l' 8-634-£202 

July 19, 1991 

General services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW 
Room 4041 
Washinqton, D.C. 20405 

RE.: FAR Case 91-13 

Dear Sirs: 

I am writinq in reference to "FAR Case 91-13", which relates 
to the payment of "Capital Credits" earned by any member of 
the Cooperative. · 

I would like to qo on record as opposing this proposed rule. 
The current by-laws and rules of North Star Electric 
Cooperative address the return of Capital·credits to our 
members. The Capi_tal Credits are returned to members on a 
first in, first out basis, .. and a rotatinq schedule. No 
member or business is paid prematurely simply because· they 
leave the membership or close business. To do so would be 
unfair to the remaininq ~~mbershie! The proposed rule would 
require that the above action be _performed and, therefore, 
it also would be unfair to the remaininq membership. 

II rr~ 2 3 1991 



To close, I would ask that·this rule be rescinded and that 
·the Cooperatives be allowed to refund Capital Credits as 
dictated by the individual needs and rules of the 
Cooperatives. 

Sincerely, 

.'/.·" ,. 
. · , 

~arry M. ·Carls 
General Manaqer 

HMC/ld 

I , . 
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>•· •:• ·; 1:•·· ·•iu~n·r~:iti• ,..~ uppo:->·:~ ~hi~ f' ··r· se•:r:-~·:11 '-:!-.,.n!-_:· 

fur-,t~h ·• .:;t:v .. •m,•:'' ~ ·t<·· r•.ft::d (·r·~dd<.; ,,;~ fh:.n :~n .! ;:·-:; -~~~·!, .. ~· ~·,,. ··1(;'-;.:..:- -:i' 
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annu<Jl :nlili~, ~tc. ,..'ltT~!1~Ly w~ fun1!-3h :J s~.")~i~ment of ':ht:" l!~:<~-:.~ _:: · 
:lc:crut..'d r:o.p.ital credit during .. h ... munrh of July. 

Also mentioned in thi.s section is thP. n~quin~mP.nt to .state th~ dal'= th~ 
p?.ymF>nt :.·f !.'=:ipit.:Jl ,:redit is tc.> madt.•. This ic.; :1:·:!_, sh·ongly -: .. ·.ppfJSt.:d ~;:: 

.Jo-Car-roll Electri5= Cooper-ati\·e. We currently p::y ::3pital cr~riits :;n : 

:24 yf:>ar rotc:\tion, but w·t=- ·h~\·..:~ !Hj guan1nte~ that --:-ur fln~JncL:..1l p()~i ~ i.!.'·Ll 

will ~nable us to so in the futur~. We may, per out by-laws, rr:-r:J.in !:hi-:' 
ac.:crued \.:apital credits if the fjnanci;Jl ~~·nn..li.!.i.un :)f 1_h.., r . 
warrants. 

In paragraph (c), the wording states that upon termination 
contract the contractor makes payments of the capital credits. 
not ~e ~ly retirements of the capital credits. 

of th~ 

We do 

Please caaiider~.t~s strong opposition to the proposed FAR Case 91-13 by 
Jo-Carrol~ect.ic Cooperative . ............... ·~ 

.:~· ........ ·.:-~.:;.... ... __: .. 
--~··. 

,-

Sincerely, 

Jo-cARROLL ELECTRIC COOPERATIVEU 

o,A_(P, ~ 
aoh;;. Selleck 

Assistant·Manager 

-~ .-. ·-~.· .. · .. ·· ·.. . 
JUL 2 3 1991 ........ 
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PHONE 91'• 6!5,·9188 
FAX ·91~' ess.9tso 

July 22, 1991. 

TOM W. GREGG. JR. 
~TTORNEY AT l.AW 

. 219 S -<OENIGHEIM 

SA~ A.'lGEL.': T~XA.S 76~03 

General Services Administration 
FAR Secretariat <VRS> 
18th and F Streets N.W.~ Rm. 4041· 
Washinqton, D.C. 20405 

VIA: Federal Express 

91-/3'.151. 
F' 0. ORAWER i034 

SAN ANGELO. TEXAS 75902 

RE: FAR Case 91-13 

Gentlemen: 

On behalf. ·of Concho Valley Electric Cooperative, Inc. and 
Southwest Texas Electric Cooperative, Inc., I am submittina the 
attached comments concerninq 48 CFR 52.241-13 Capital Credits. 

Your consideration 
appreciated. 

of these comments will 

'l'WGJR/eh 
Enclosure 

cc: Mr. Michael Oldak 
NRECA Regulatory Counsel 
1800 Massachusetts Ave., N.W. 
Washington, D.C. 20036 

Mr. Alton Rollans, General Manaqer 
Concho Valley Electric Cooperative, Inc. 

"S 

Mr. Jim Martin, General Manaqer 
Southwest T~xas Electric Coo~er~tive, Inc. 

be most 

~ 2 3 \99\ 
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RE: 

FROM:· 

COMMEN"1'S 

G~ner~l Services ~dmi~i~tr3ti~~ 
P~~ S~cret3ri~t (VRS> 
13 3nd F Str~ets, ~.w. Room 4041 
Washinaton, D.C. 20405 

FAR Case 91-13 

'11--JS-JBl 

Tom w. Gre~a, Jr., Attorney at Law, on behalf of 
Concho Valley Electric Cooperative, Inc~,. and 
Southwest Texas Electric Cooperative, In~. 

On behalf of my clients and myself, I thank vou for this 
opportunity to express my concerns about the proposed amendments 
to 48 CFR 52, Sec. 52.241-13 Capital Credits. I will discuss our 
concerns by paraar~ph in the order in which they appear in the 
proposed amendments. 

"52.241-13. (.a) The ·qovernment· is a member of the 
<cooperative name>--------~--------' . and as any other member, is 
enti~led to capital c~edits consistent with the by-laws of the 
cooperative, which states the obligation of the Contractor to pay 
capital credits and which specifies the method and time of 
payment." <Emphasis mine) 

It is our concern that the regulation indicates that there 
is an obl~g~~ion of the cooperative ("Contractor"> to "pay" 
capital credits to the Government or any other member, when in 
fact there is no such obligation. There is an obligation of the 
cooperative to "allocate" capital credits to the member account 
based upon the member's patronage. 

The.enabling act for electric cooperatives in Texas <Article 
1528b, Vernon's Revised Civil Statutes> provides that the 
cooperative's revenues shall be sufficient at all times: 

(1) To pay all operating and maintenance expenses; 
(2) For the creation of reserves; 
(3) ·Revenues not recuired for the purposes set out above 

shall be returned, from time to time, to the members on 
a pro rata basis, "either in cash·, in abatement of 
current charges for electric energy, ·~r otherwise as 
the Board determines; but 'uch return may be by way of 
general tate reduction to members, if the Board so 
elects." ' 

As determined by the cooperative's board of directors, there 
may not be any capital credits paid, depending on the reserves 
des ired. Further, if any return. is possible, such r~turn may not 
be to an individual member (i.e., .~he Government> but may be 



~1dl~ionally, under the t~r~s of the Cooper~tiv~'s mort~ag~ 
: .J : :1-: :-; o ~.~ :::= r n men t ( ~ u r ~ l B 1 e c t r i f i c a t i on ; d 01 i :1 i s t r ~ t i o n -- ~E . .; ) , i : 
tne .;··tui::y le.v.::l of~ cooo-:r3.tive is below 4J% then i: :ar.'l::o-:. 
retire ~:1y 9~tr~nage capi~al without the ap9roval in writ1ng Er~m 
REA. In ihe cas~ of my clients, both ·have equity .levels less 
than 40%. The mortgage further provides that regardless of the 
equity level, if the cooperative is not delinC'uent in any payment 
of principal or interest to the Government, it may make 
distributions of capital c~edits to deceased patrons, if 
permitted by its articles of incor~oration and bylaws in an 
amount not to exceed 25% of t_he patronage capital and margins 
received by the cooperative in the pteceding year. Further, if 
the distributions to decederit's estates d6 not exceed ~he amount 
of 25% of the previous year's marg.ins, the cooperative may .make 
such additional distributions up to the 25% level of the 
preceding year•s patronage capital and margins received. While it 
is anticipated that cooperatives will be in a position to make 
some cash retire~ent of capital credits each year, it does not 
appe~r wis~ to_contract with the Government that it will do so 
when the Government's own mortgage restricts the coop~rative's 
ability to pay and in some cases prohibits such payment. 

Further, the by-laws of these cooperative clients · do not 
~ecuire the p~y~ent of funds as implied by <·a> ~nd stated in <b> 
of the ·amendments. The· by-law recuirement is as follows: 

"The Cooperative is obligated to pay by credits to a 
capital account for each patron all such amounts in excess 
operating costs and expenses • 
.•••• All such amounts credited to the capital account of any 
patron sh~ll have the same status as though they had been 
paid to the patron in cash in pursu~nce of a legal 
obligation to do so and the patr~n had furnished the 
Cooperative corresponding amounts·for capital." 

The by-laws further state that upon dissolution or 
liquidation · of the Cooperative, after all outstanding 
indebtedness is paid, outstanding capital credits shall be 
retired, without priority, ·on ·a prorata basis. This is the only 
required retirement of capital credits that is not within the 
disc~etion of the board of directo.rs. 

Therefore, because we are of the op1n1on that subparagraph 
(a> is misle.adinq, we offer the follo,inq amendment: 

(a) The Government is a member of the (cooperative 
name>~----~~------~~·' and as any other member is entitled to 
capital credits consistent with the by-laws of the cooperative. 

52.241-13(b1. Within 60 days after the close of the·Contractor's 
fiscal year, t~e Contractor shall furnish to the Contracting 

• 



C~i1c~r, 0r :~e desi;nat2j r~pr~se~:!tlV~ oE t~e Co~:!a~:L~~ 
Officer, in writing a list of accrued cr~dits by contract number, 
y~ar, ~nd 1elivery 90i~t.; ~lso, the Contractor shall ~tate t~~ 
arno~1: Jf. =39it3l credits to b~ 9~ij to t~e Gover~ment· and :~~ 
da-:.:: :'12 ?3'!112:1t i5 to be ina.je. (Empha~is ,(~e) 

The 60 days after the close of th~ Contractor's fiscal year 
recuireme~t is a concern because while electric cooperatives may 
have fiscal years that do not coincide with the calendar year, 
ca~ital credits are usually allocated on a calendar year basis. 
This proposed regulation would require a separate calulation and 
allocation of the government's capital credits. 

The last ·sentence of (b) indicates that a cash payment to 
the Government is expected. This is misleading for the -reasons 
stated in the comments pertaining to subparagraph (a) above. 

We therefore recommend that 52.24l(b) be amended as follows: 

Cbl Within ~0 days after the close of the annual period 
upon which the Contractor's annual allocation of capital credits 

·is based, the. Contractor shall furnish to the Contracting 
Officer, . or . ihe designated representativ~ of th~ Contracting 
Officer, in writing a list of capital ~redits accrued during such 
an~ual period by a contract number, year and delivery point. 

52.241-13Ccl Upon termination or expiration of this contract, 
unless the Government directs that unpaid capital credits are to 
be applied to another contract, the Contractor shall make pavment 
to the Government for the unpaid.credits. 

One of the basic premises of electric cooperatives--and·one 
that has contributed greatly to their success, is t~at all members 
are treated fairly and non-discriminatorily. One consumer is not 
favored over another. In compliance with this basic premise, 
cooperatives retire capital credits based upon a plan or system. 
Most cooperative over the United States retire capital credits on 
a 20 year rotation cycl~, first in - first out. Many other 
cooperatives use a percentage method and pay a percentage of the 
tot~l dutstandinq capital credits to ~11 members. Regardless of 
the method used, no preference, by contract or otherwise is given 
to any particular member. Subparagraph < c >· recuires the 
cooperative · to execute a contract c;eating a ~reference ftir the 
Government. We do not find this acceptable. We therefore 
recommend that 52.24l<c> be deleted. 

52.241-lJ<d> Payment of capital credits will be 
certified check, payable to the Treasurer of the United 
and ••• 

made by 
States; 

Aqain, the Government is attemptinq to require preferential 
treatment through contract. No other member receives capital 
credit payments by certified checks. Further, the Government 



J.o-:s no: r-:quir:. certlEt-:d .-::;=c<3 i'i :::-= ::-::·f:-r--:n:. Jf _ ._ 
coo9eratives' multl-million dollar loans nor ~oes even the I~S 
recuire certified checks in the payment of citizens' tax 
obligattons. To require certified checks for payment of capit3l 
cred1ts . to the Gov~rnment '"'0 1Jld be bur·:lensome ~nd costly to t:-:~ 
-coo~erat1v::3. 

We therefore recommend that 52.241-lJ<d> be amended as 
follows: 

"(d) Payment of capital credits will be made 
payable to the Treasurer of the United States; and .• 

by check, 
" 
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July 22, 1991 

via Federal Express 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

Re: Proposed Rule for Federal Acquisition of Utility Seroices 
FAR Ca.Se 91-13 

Gentle·men:· ·· 

Enclosed are ~an original and three copies of Comments on the above­
captioned rulemaking ·proceeding to be filed on behalf of A&N Electric 
Cooperative, BARC Electric Cooperative, Choptank Electric Cooperative, 
Community Electric Cooperative, Craig-Botetourt Electric Cooperative, 
Delaware Electric Cooperative, Mecklenburg Electric Cooperative, Northern 
Neck Electric Cooperative, Northern Virginia Electric Cooperative, Powell 
Valley Electric Cooperative, Prince George Electric Cooperative,· 
Rappahannock Electric Cooperative, Shenandoah Valley Electric Cooperative, 
Southern Maryland Electric Cooperative, and Southside Electric Cooperative. 

KELJr/ctrtr91-0235 
Enclosures 
c c: Member Cooperatives 

• 

VMD Association of Electric Cooperatives 

Cordially, 

?~t.~~.}. 
Kenworth E. Lion, Jr . 

J\Jl 2 3 199\ 



.COMMEl'ITS OF THE ME.\mERS 

OF THE 
VA. MD. AND DEL ASSOCIATION OF ELECTRIC COOPERATIVES 

REGARDING THE PROPOSED RULE FOR 

FEDERAL ACQUISITION OF UTILITY SERVICES 

FAR CASE 91·13 

The comments presented below represent the collective comments of the 

cooperative members (Cooperatives) of the Virginia, Maryland and Delaware 

Association of Electric Cooperatives (Association) in response to the ·proposed 

rulemaking published at 56 Federal Register 23982 on May 24, 1991. 

1. Genera}. As public utilities, the Cooperatives have the obligation to 

provide service to anyone within their certificated service territorie;s that 

applies for membership; .however, the obligation is not unilateral. As a 

condition of membership, the individual or entity desiring service must agree 

to abide by the charter, byla~s, regulations, and terms of the members~p 

agreement of the cooperative. These documents constitute a binding and 

enforceable contract between a cooperative and its members. 

As will be discussed below,_ several of the proposed regulations 

violate the terms of the ~embership agreement, charter, bylaws, and/or 

regulations of the· Cooperatives. Since the Cooperatives are regulated by the 

public service commissions in Virginia, Maryland, and Delaware, the terms 

·and conditions of the bylaws and other controlling documents are subject to the 

jurisdiction. and control of the commissions. Consequently, §8093 ·of the 
, 

Department of Defense Appropriations Act of 1988, Public Law 100-202, 

mandates compliance with the Cooperatives' conditions of membership. 

-1-



2. §41.001.1 Policv. The Cooperatives have acquired the necessary 

capacity to provide service to everyone, including federal facilities, within their 

certificated service territories. P).lrsuant to their obligation to serve their 

consumers, the Cooperatives have invested hundreds of millions of dollars to J 

provide service, in part, in reliance upon the projected needs of the Federal 

Government. If federal agencies, unlike other consumers, are allowed to 

switch electric utilities, the fixed costs of capacity to serve federal facilities will 

be shifted to the Cooperatives' remaining consumers/memb_ers. This result is 

unfair to the remaining members and the unexpected switching of power 

suppliers could complicate utility system forecasting and capacity planning. 

Consequently, the Cooperatives are concerned about the integrity of their 

certificated service territories. 

The Cooperatives' concern with territorial integrity arises. from the 

confusion caused by the stated goal of the proposed regulations and the wide 

range of affected utilities. Although the policy statement acknowledges that 

§8093 of the l)ep~ent of Defense Appropriations Act of 1988 requires federal 

agencies purchasing electricity to honor service territories established 

pursuant to state statute or state regulation, it emphasizes the goal of federal 

acquisition of utility services from supply sources that are most advantageous 

in terms of economy, efficiency, reliability or service. The proposed 

. regulations place great emphasis on alternative suppliers and competitive 

bidding. At the same time, the regulations. are intended to be applicable in a 

wide variety. of situations. They are applicable to various combinations of the 

folloWing: 

electric service, 

water service, 

-2- . 



steam service, 

sewage service, 

natural gas service, 

utilities with dedicated service territories, 

utilities without dedicated service territories,_ 

regulated utilities, and 

unregulated utilities. 

In studying the proposed regulations, the. Cooperatives believe that 

there is significant potential for confusion which could result in loss of the 

§8093 protection for electric utility service territories. To eliminate the 

potential for confusion, the Cooperatives strongly recommend that a 

paragraph (f) be a4ded to §41.004-1 to read ·as follows:. 

(f) In accordance with §8093 of Public Law 100-202 as 
discussed in subsections (d) and (e) above, it is the policy of 
the· Federal Government that, where electric utility 
franchises or service territories are established pursuant to 
state statute, state regulation, or state-approved territorial 
agreements, federal acquisition of electric utility service 
shall be· from the appropriate electric utility subject only to 
the potential exceptions listed in .subsection (d). 

3. §41.006-1 Monthly and annual reyiew. The language of this section 

is unclear with regard to the purpose ofth~ monthly review of utility service 

invoices. Section 41.006-1 states: 

Agencies shall review (a)· utility service invoices on a 
monthly basis; and (b) each contract, authorization, 
purchase order, or other written. request for service ex­
ceeding the small purchase dollar, limitation on an annual 
basis. The purposes of such review are .to ensure that the 
utility supplier is furnishing the services to each facility 

. under the utility's most economical, applicable rate and to 
examine utility commercial markets for advantageous . 
competitive resolicitations. The annual review shall be 

-3-



@f-13-Jt 
based upon the fa-cility's · usage, conditions, and 
characteristics of service, at each individual delivery point, 
for the most recent 12 months. . If a ·change in rate is 
appropriate, the Federal agency shall request the supplier 
to make such rate change immediately. 

Monthly reviews seem to be unnecessary for the purpose of 

examining "utility commercial markets for advantageous competitive 

resolicitations," especially when a multi-year contract is in effect. This 

purpose appears to be more appropriate for the annual review. A more 

appro.priate usage of th~ monthly review would be to monitor power usage for 

purposes of internal control. For instance, if electric usage suddenly 

increases, the agency. would want to determine the reason and, possibly, take 

corrective action. Monthly monitoring could also be used to recognize 

changing trends iri usage which would .indicate a change in the rate s.chedule 

under which the agency is purchasing in order -to reduce the overall level of 

charges. The Cooperatives recommend that this section be revised to clarify 

the purpose ofthe·monthly review. 

4. §41.006-2 Rate ebanos and reevJ,atozy intervention. Subsection (c) 

provides that rate-changes made by the regulatory body "shall be made a part 

of the contract by contract modification." The initial contra_ct should be written 

to automatically change the rate when a new rate is set by the regulatory body. 

Execution of contract modifications by the parties is unnecessary. 

5. §41.007 Contract Clauses. As discussed in our general comments 

in paragraph 1 above, when the fedei-al govemlnent becomes a member of a 

cooperatiye, it is expected to comply with all terms of the cooperative's 

- membership certificate, charter, bylaws, and regulations. In this regard, the 

-4-



federal government is treated the same ~s every other member of the 

coope-rative. Unfortunately, several of the contract clauses prescribed by 

§41.007 conflict with the Cooperatives' bylaws or regulations and, thus, will 

result in violation of §8093 of Public Law 100-202. To avoid this result, the 

Cooperatives recommend that a subsection (k) be added to §41.007 to read as 

follows·: 

(k) The contract clauses prescribed by this section 
shall be modified or deleted as necessary to be consistent 
with state law governing the provision of electric utility 
service~ including state utility commission rulings and 
electric utility. franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements as mandated by §8093 of Public Law 
100-202 (see 41~004-l(d)). 

6. §41.009 Formats for utility serrlce specifications. Subsection (b) 

provides that contracting officers ~ay modify the specification .format to attach 

"details on Government ownership of facilities and maintenance or repair 

obligations." To avoid any potential confusion regarding construction and 

maintenance of facilities, the Cooperatives recommend that the phrase be 

revised to read "details on Government ownership of facilities and 

maintenance or repair obligations on the Government's side of the 

interconnection point." The Cooperatives will own and maintain all facilities 

on their side of the interc.onnection point in accordance with standard utility 

practices. 

7. §52.241-1 Contljcts. This proposed contract clause provides that, to ... 
the extent of any inconsistency between the terms of the contract and any r~te 

schedUle or rules or regulations of the utility, the terms of the contract control. 

-5-



This proposal is in direct violation of §8093 of the Department of Defense 

Appropriations Act of 1988 which provides that, in purchasing electricity, the · 

. Government must comply "with s_tate law governing the providing of electric 

utility service, including state utility commission rulings." Since the tariffs 

and regulations of the Cooperatives are subject to state utility commission 

scrutiny and approval, §8093 mandates federal agency compliance with the 

terms of those tariffs and regulations. Consequently, this proposed clause 

must· be rejected with regard to regulated electric utilities. 

8. §52.241.2 Scope and Duration of Contract. Subsection (c) provides 

that the utility shall provide a complete set of rates, terms, and conditions to 

the federal agency: The Cooperatives recommend that the utility be required to 

provide only the rates, terms, and conditions.related to the contract with the 

Government. Provision of rates and other material related to the provision. of 

residential service or other unrelated services would serve no useful purpose. 

19. §52.241-5 Senice Provisions. The subsection (d)(1) requirement for 

an adjustment to monthly billing, including the minimum monthly charge, 

where service is interrupted for more than an hour is overreaching and 

inequitable. Cooperatives are owned by their members.· There is no profit 

the Cooperatives recover at least their fixed costs. A reduction in the recovery 

of fixed costs would be detrimental to both the Cooperatives and their 

consumers/owners. If fixed costs are not recovered from Government .. 
agencies, the only alternative is subsidization by other ratepayers. This 

proposal is unacceptable aild must be rejected. · 
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10. §52.241-6 Chan~e in Rates or Terms and Conditions of Sen;ce for 

Regulated Suppliers. The Cooperatives recommend that subsection (c) be 

revised to require utilities to provide a copy of public service· commission 

regulations affecting the contract "within a reasonable time" rather than 

"immediately." The requirement for immediate action is unnecessarily 

onerous and provides no additional benefit to the Government. 

11. · §52.241-8 Connection Chame. When new consumers/owners 

initiate se~ce with the Cooperatives, they DUly be responsible for ~ certain 

portion of the cost of the facilities required to provide such service. The 

connection fee is charged directly to the new customer. If a power line must be 

extended to provide service to a new customer, the customer pays for the· cost of 

the extension in accordance with the individual cooperative's line extension 

policy. The poli.cy is intended to place the responsibility for ~e cost above a 

certain level on the cost-causing entity. The proposed §52.241-8 will cause 

other consumers to subsidize Government agencies in certain circumstances. 

This is clearly improper. The Cooperatives believe that Government agencies. 

should be subject to the same requirements as are all other consumers with 

regard to connection fees and line extensions. Government regulations should 

not mandate preferential treatment and subsidization by other ratepayers. 

The Cooperatives recommend that proposed §52.241-8 be rejected. 

12. §52.241-13 Capital Credits. Subparts (b), (c), and (d) concerning· the 

payment of capital credits violate the Cooperatives' bylaws and policies as well 

as the mortgage requirements imposed by th~Rural Electrification 
.. 

Administration. These sections should be rejected. 
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Respectfully submitted, 

A&N ELECTRIC COOPERATIVE 
BARC ELEcrRIC COOPERATIVE 

. CHOPrANK ELECTRIC COOPERATIVE 
··COl\DfiJNITY ELECTRIC COOPERATIVE 
CRAIG-BOTETOURT ELECTRIC COOPERATIVE 
DELAWARE ELECTRIC COOPERATIVE 
:MECKLENBURG ELECTRIC COOPERATIVE· 
NORTHERN NECK ELECTRIC COOPERATIVE 
NORTHERN VIRGINIA ELECTRIC COOPERATIVE 
POWElL VALLEY ELECTRIC COOPERATIVE 
PRINCE GEORGE ELECTRIC COOPERATIVE 
RAPPAHANNOCK ELECTRIC COOPERATIVE 
SHENANDOAH VALLEY ELECTRIC COOPERATIVE 
SOurHERN MARYLAND ELECTRIC COOPERATIVE 
SOU'IHSIDE ELECTRIC COOPERATIVE 

By.,~ .. a. D~ 
omasA. Dick 

Director, Governmental Affairs 
Va., Md. & DeL Association 

of Electric Cooperatives 

July 22, 1991·· •. . 
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Lone Star Gas Company 
11.\ARSHA L ~UNTER 

LEGAL OEP.t.~TMENT 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) · 
18th and F Streets, N.W. 
Room 4041 
Washinqton, D.C. 20405 

Re: FAR Case 91-13 

Ladies and Gentlemen: 

Enclos.ed please find the Comments of Lone Star Gas Company, a 
Division of ENSERCH Corporation concerninq ·proposed revisions of 
the Federal Acqu~sition· Requlations. These Comments are beinq 
submitted in response to the rule proposed jointly by the 
Department of Defense, General Services Administration and National 
Aeronautics and Space Administration in Far cas·e 91-13, as 
published in the May 24, 199i issue of the Federal Reqister. Your 
consideration of these comments will 'be appreciated. 

Very truly yours, 

Marsha L. Hunter 
qah 

, 3 \OC\ " '- "" .... j\\. 



illJITED STATES OF.AMERICA 

BEFORE THE 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES ADMINISTRATION 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

IN THE MATTER OF: 

FEDERAL ACQUISITION 
REGULATION; ACQUISITION 
OF UTILITY SERVICES 

§ 
§ 
§ 
§ 
§ 

FAR CASE 91-13 

COMMENTS OF LONE STAR GAS COMPANY, 
A DIVISIO.N OF ENSERCH CORPORATION 

Lone Star . Gas Company, a Division of ENSERCH Corporation 

("Lone Star"), files these Comments in ~espons~ to the Notice of 

Proposed Rulemaking published in the Federal Register on May 24, 

1991. 

Lone Star Gas Company is a division of ENSERCH Corporation. 

ENSERCH Corporation is a corporation duly organized and existing 

under the laws of the State of Texas with authority to transact 

.business in said state. Lone Star's principal place of business is 

301 South Harwood Street, Dallas, Texas 75201. Lone star is an 

intrastate natural gas pipeline company. Lone Star owns and 

operates natural gas. transmission lines, gathering lines, 

compressor stations, distribution, facilities, and related 

properties by which it transports natural gas in intrastate 
-

commerce within the State of Texas and distributes same to 



f5/ 1-J.j-J.§!, 
. .. 

domestic, commercial, and ind~strial ·customers. within the state. 

Lone Star provides gas service to certain facfli ties owned and 

operated by the United states government and will ther:efore be 

affected ~y adoption of the proposed rule. 

II. 

Lone Star urges that the proposed rule.be amended to provide 

that a review to determine whether or not alternative delivery 

systems exist should be completed prior to commencement of the 

bidding process. If no viable alternative delivery system for the 

utility services is identified, the agency acquiring the utility 

services should not be required to go through the bidding process 

because to do so under those circumstances would be an unnecessary 

expenditure of the resources of the agency acquiring the services. 

III. 

Lone Star supports the adoption of proposed Section 

41.004-2(c), insofar as it permits an· agency to issue a purchase 

order, or order utility service and pay for it upon the 

presentation of an invoice, if the ut~lity supplier refuses to 

issue a written refusal to siqn a tendered contract. CUrrent 

Section 8.304-S(e) r·equires that acquisition of utility services be. 

by bilateral written contract under certain circumstances, 

includinq situations in which service·is available from more than 

one source or the annual cost of service is estimated to exceed the 
-s 

appropriate small purchase limitation~ current Section 8.304-S(g) 
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provides that a written definite .and final refusal to sign a 

contract must be received from a utility before a ~urchase order 

may be issued. Elimination of the written refusal requirement 

would afford agencies flexibility needed in acquiring .utility 

service. 

IV. 

Proposed Section 41.004-l(b) provides. that, except for small 

purchase acquisitions, "agencies shall acquire utility services by 

a bilateral written contract, which must include the clauses 

required by 41.007, regardless of whether rates or terms and 

conditions of service are fixed or adjusted by a regulatory body." 

This provision requires that, even though the rates and services of 

a particular supplier are set by a regulatory body, the terms of 

the service are to be defined by contract. Impermissible 

intrusion upon state jurisdiction over the rates and terms and 

conditions for gas service from intrastate pipeline facilities and 

local jurisdiction over the rates and terms and conditions for gas 

service from distribution facilities within municipalities would 

result from the imposition of a requirement that federal agencies 

include in their contracts with utility companies terms which may 

be in conflict with-state and local requlatory requirements. The 

proposed rule should be revised to provide that, if services ar~ to 

be purchased from a utility, execution of a written contract would 

not be required. ~ 
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CONCLUSION 

Th~ proposed rules, if adopted, should be revised to provide 

that a review to determine whether or not alternative delivery 

systems exist should be completed prior to the commencement of the 

bidding process and that, if services are to be purcha~ed from a 

utility, execution of a contract would not be required, as set 

forth in detail in the comments set forth above. 

4 

Respectfully submitted, 

Marsha L. Hunter 

Lone Star Gas Company, a 
Division of ENSERCH Corpo~ation 
301 South Harwood Street 
Suite 504 North 
Dallas, Texas 75201 
(214) 573-3415 
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GULF STATES UTILITIES CO!t'rPANY 

;:. c s • : ;::· = c : a o x :2 ~ J · 3~-:·.:~:_:,: 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
Eighteenth & F Streets, N.W., Room 4041 
Wa~hington, D.C. 204DS 

- Attention: Ms. Beverly Fayson 

Dear Ms. Fayson: 

Re: FAR Case 91-13 

Gulf States Utilities Company is an investor-owned utility 
company providing·service to about 558,000 customers in a 28,000 
square mile area bf Southeast Texas and South Louisiana. We were 
one of the first utility companies to enter into an Areawide 
agreement with the Fede·ral Government and recently completed 
negotiations with GSA on a second ten (10) year renewal Areawide. 
I was personally invo1ved in this very intensive negotiation, the 
many issues involved and current FAR requirements. This 
experience gave me the necessary insight to objectively review 
the proposed ~ul~making in this case. · 

We applaud the Government's efforts to combine the utility 
service procurements under a new Part 41: however, additional 
attention should be given to paperwork reduction for both utility 
companies andthe Government. Since the majority of the utility 
companies are regulated by. either a State Commission or the 
Federal Energy Regulatory Commission, or both, there are several 
areas which propose unnecessary paperwork, i.e., SF26 under 
Section 41.004-4 and contract modification under 41.006-2(c). 

There are several references to wheeling of power wh,ich raises 
concern since there is no mandate on utilities to provide this 
service. This issue is very controversial and should it be 
adopted, no on~ knows what form it will take nor the 
requirements. Specific regulation in this area seems .premature 
and should not be addressed until a later date. , 

.vt'L 2 3 1991 



• 

.; . .:.. , 

Th~ Edisc~ Electric Instit~t~, of which Gulf States Utilities ~s 
a member company, will be-filing a comprehensive, detailed 
analysis of the proposed rulemaking and we request you give 
serious and thoughtful consideration to their comments. 

Yours very truly, 

~~ 
G. w. Hiter. 
Manager 
Governmental Accounts 

• 



H RAY STARLING. JR 
Manager - Legal Department 
Associate General Counsel 

Ms. Beverly Fayson 

Carolina Power & light Company 

P 0 3ox ·551 • ~a1e1gM .. N.C 2':"602 
(919) 546-7544 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

July 22, 1991 

Proposed Federal AcQ.Uisition Reitllations for the AcQllisition of ~tility Services 

Dear Ms. Fayson: 

Carolina Power & Light Company (CP&L) respectfully submits these comments on the 
proposed Federal Acquisition Regulations on the Acquisition of Utility Services (56 Fed. 
Reg. 23982 (1991)). 

CP&L is an investor-owned electric utility serving approximately 950,000 customers in 
.a 30,000-square-mile area in eastern N·orth Carolina, northeastern South Carolina and 
around Asheville in western North Carolina. Among CP&L's ~stomers are six major 
military bases: Fort Bragg; Camp Lejeune Manne Corps Base; Cherry Point Marine Corps 
Air Station; Pope Air Force Base·; Seymour Johnson Air Force Base; and Shaw Air Force 

· Base. CP&L also serves many federal office buildings, courthouses, post offices and other 
federal installations. 

CP&L is a member of the Edison Electric Institute (EEl), the national association of 
investor-owned electric utilities. CP&L strongly supports and joins in the comments being 
filed in this case by EEl. These supplementary CP&L comments are being filed for the 
purpose of bringing GSA's attention. t.o paitjcular matters of specific concern to CP&L, 
proposing certain modifications to the regulations in, addition to those proposed by EEl, and 
in some instances offering secondary alternatives to modifications that are· being proposed 
~EEl. · 
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Ms. Beverly Fayson 
July 22, 1991 
Page 2 . 

9/-JS-J!Z!; 

Attached to this letter are detailed discussions of specific issues raised by the proposed 
Federal Acquisition Regulations, outlining CP&L's concerns about the regulations and 
recommending specific changes. Please note that CP&L fully supports all the changes 
proposed by EEl; the fact t_hat CP&L has chosen to address certain issues in these 
supplementary comments indicates only that these issues are of special concern to CP&L, 
and it should not be taken to imply any lesser degree of support for EEl's ·proposals on 
other issues. 

CP&L would be pleased to have the opportunity to meet with FAR representatives to 
further explain these comments. 

RSG/ew 
Attachments 

cc: Mr. Charles Uoyd 
Defense Acquisition Regulatory System. 
1211 South Fern Street 
Arlington, Virginia · 22202 

Mr. Edward H. Comer 
Edison Electric Institute 
701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Yours very truly, 

/J ~ ,flz:d:.__ 
H. Ray S~g -- - ~ ~ ? 
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CONCERNS: 

CAROLI~A PO\VER & LIGHT CO~IPA~I' (CP&L) 
CO\"CER.~S A\"D RECO\t~IE~DATIO~S 

PROPOSED SECTION 41.004-1 
ACQUIRING CTILITY SERVICES: POLICY · 

. PROPOSED SECTION 52.241-1 
CONFUCfS 

CP&L is gravely concerned that Section 41.004-1(b) of the proposed regulations, providing 
that government contracts for electric service "must include the clauses required by 41.007, 
regardless of whether rates or terms and conditions of service are fixed or adjusted by a 
regul~tory body," and Section 52.241-1, the proposed standard "Conflicts" clause, are 
inconsistent with and tend to undercut Section 41.004-1 (c), the provision that recognizes the 
validity of§ 8093 of Public Law No. 100-202. · 

In § 8093 Congress specifically directed that no federal agency is authorized "to purchase 
electricity in a manner inconsistent with State law governing the provision of electric utility 
service, including State utility commission rulings and electric utility franchises or service 
territories." Prior . to the . enactment of this statute, proposals had. been made that 
Government agencies should seek to reduce costs by negotiating electric service terms and 
conditions more favorable than those available to .non-Government customers; that they 
should look for opportunities to purchase power from electric suppliers· other than the ones 
that had served them. in the past; and that competitive bidding for electric service should 
be encouraged. With the adoption of § 8093 Congress expressed its concern about the 
adverse effects that such an approach could have on non-Government electric customers. 

A fundamental provision of utiHty law, which has been incorporated into the North and 
South Carolina utility statutes as N.C. Gen. Stat. § 62-140 and S.C. Code Ann. § 58-27-840, 
respectively, is that there may be no discrimination among utility customers. When a group 
of customers pay the same rates for utility service, a utility may not single one out for 
benefits unavailable to the others or relieve one of duties that are imposed on the others. 
This, however, iS exactly what happens when a Government agency is able to negotiate 
terms and conditions more favorable than those that apply to non-Government customers. 
When this occurs, the inevitable result is that the Government does not pay the full cost of 
the service it receives, while other customers must pay more than their true cost of service. 
Under § 8093, when a State chooses to prohibit discrimination of this type, the Government 
must be guided by the State's policy and refrain from seekirig discriminatory terms and 
conditions of service. However, . Section 52-241.1 of the proposed regulations disregards 
§ 8093 by stating that the terms of the standard. GOJiernment contract clauses prevail over 
"any rate schedule ... incorporated in this contract by reference or otherwise, or any of the 
Contractor's rules and regulations." 
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A matter Qf particular concern to CP&L is the standard "Scope and Duration of Contract" 
clause in Section 52-2~ 1.1 of the proposed regulations. \vhich specifies th:..tt c\·cr:­
Government utility contract must have a specified termination date, "that neither the 
Contractor nor the Government is under any obligation to continue any services beyond the 
term of this contract," and that thereafter the Government is free to obtain service from 
another utility: Under Sections 41.004-l(b) and 52-241.1 of the proposed regulations. this 
clause must take priority over any contlicting provision in CP&L's rules, regulations or rate 
schedules. 

The electric utility industry is highly capital-intensive. A large component of the cost of 
electric. service consists of the flXed costs of generating plants, and transmission and 
distribution lines, which have been built to serve existing customers. When a customer 
leaves a utility's system, its share of these fixed costs must be absorbed by the utility's 
remaining customers. Thus, should a large.Government customer (such as a military base) 
change its electric supplier, the unavoidable result· would be that the non-Government 
customers of the original supplier would be faced with higher rates. 

Congress was well aware of this situation when. it passed § 8093~ One of the· main purposes 
of this statute was to enable the States, if they so cho<;>se, to limit the migration ·of customers 
from one electric utility system to another. North and South Carolin·a have chosen to do 
so. Each state· has adopted a statute (N.C. Gen. Stat. §§ 62-110.2 and 160A-331 to -338, 
and S.C. Code Ann··§§ 58-27-610 to -690) directing its regulatory commission to allocate 
serVice territories to particular electric suppliers. Moreover, both the North Carolina 
Utilities Commission and the South Carolina Public Service Commission have approved 
section 1(g) of CP&L's Service Regulations, which provides that a customer may terminate 
its purchases of electricity from CP&L only if "Customer no longer has use for electricity 
at the premises." In· light of the territorial assignment statutes and section 1(g) of the 
SeiVice Regulations, it is clear that North and South Carolina state policy do not permit a 
customer to shift its load from one electric supplier to another simply for. the sake of 
obtaining lower rates. Under§ 8093 the Government is directed to respect this state policy; 
however, Sections 41.004-1(b) and 52.241-1 of the proposed Federal Acquisition Regulations 
disregard it. 

RECOMMENDATIONS: 

CP&L strongly urges, and indeed considers it essential, that the changes in Sections 
41.004-l(b) and 52-241.1 proposed by EEl be· adopted. The EEl changes will bring these 
sections into harmony with § 8093, and with Section 41.004-1( d) of the regulations~ by 
ensuring that State law (whether expressed in statute, in regulatory commission rules and 
regulati.ons, or in tariffs or terms and conditions approved by the regulatory commission) be 
given priority over the standard Government contrfct clauses where any conflict exists. 
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CAROLINA PO\VER & LIGHT CO,IPA:\l' (CP&L) 
CO~CER.'S A..'D RECO,t:\IE~DATIO:\S 

PROPOSED SECfiON 4L004-5(d) 
ACQUIRI~G UTILITY SERVICES: SEPAR.ATE CONTRACTS 

PROPOSED SECTION 52.241-2 
SCOPE AND DURATION OF CONTRACf-

CONCERNS: . -

1. The present contracts CP&Lhas with DOD agencies have "indefinite terms." Over many 
years this arrangement has worked extremely well witli the various military branches, as they 
have been able to issue contract modifications adding new points of delivery whenever 
required under the master contract for the ba5e in question. Neither the military nor CP&L 
has had to be overly concerned ·about contract terms and termination charges for new 
services, because whenever a particular se~ce has· to be terminated, any applicable 
termination charges are calculated under CP&L's Service Regulations which have been 
approved by the North and South Carolina·. regulatory commissions. If the proposed 
Sections 41.004-S(d)··and 52.241-2 become effective and all services are under ten-year 
contracts, CP&L will have to become more concerned about adding new services, 
particularly near the end of the ten-year contract period. 

2. Proposed subsection (b) includes the following language: "It is expressly understood that 
neither the Contractor nor the Government is ·under any obligation to continue any services 
beyond the te~. of.~ contract." This presents the· following concerns to CP &L: 

a) This wording is in conflict with section l(g) of CP&L's Service Regulatioi1S,, 
which have been approved by the North and South Carolina regulatory 
commissions. Section l(g) states: "If Customer desires to te~nat~ the 
Agreement, Company will agree to such termination if Company is satisfied 
that Customer no longer has use for the electricity at the premises, .... " The 
proposed standard contract clause grants the Government broader telminatjon 
rights than are permitted under North and South Carolina law, arid therefore 
it is in violation of § 8093 of Public Law No. 100.202, which provides that the 
Government is not authorized to purchase electricity in a manner inconsistent 
with State law. 

b) As noted above, if ten-year contract terms are required, it may become 
necessary to have different contract terminatiop provisions for a service added 
near the end of the ten-year term than on~ added at the beginning of the 
term. 

- 3-



c) CP&L's planning personnel annually request specific information regarding 
the ten-year load-forecasts for m.ilitary bases. The possibility of several large 
military bases being able to terminate service at the same time is likely to 
make CP&L's planning and load forecasting much more difficult, and in the 
long term this could increase CP&L's costs and potentially jeopardize reserve 
margins.· 

RECOMMENDATIONS: 

1. The changes proposed by EEl in Section 41.004-S(d) should be adopted. 

2. Section 52.241-2{a) should be amended as follows (bold type represents language to be 
added): 

For the period (date) to (date), the Contractor agrees to furnish · and the 
Government agrees to purchase (specify type) utility services in accordance 
with the applicable tariff(s); rules, and regulations as approved by the 
applicable governing regulatory body and as set forth in the contract. [Note: 
The phrase "For the period (date) to (date)" may be deleted if an indefinite 
tenu is desired.] 

3. Section 52.241-2(b) should be deleted. 
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CONCERNS: 

CAROLI~A PO\VER & LIGHT CO,IP.~'Y' (CP&L) 
CO~CE~'S A~D REC0\1\IE:\DATIO:\S 

PROPOSED SECTION 52.241-3 
CHA~GE IN CLASS OF SERVICE 

Subsection (a) states: "In the event of a change in class of service, such .service shall be 
provided at the contractor's lowest available rate schedule applicable to the class of service 
furnished." This provision conflicts with section 1(c) of CP&L's Service Regulations, which 
have been approved by the North and South Carolina regulatory commissions, and therefore 
it is inconsistent with § 8093 of Public Law No. 100-202. Section 1(c) of the Seryice 
Regulations states that "Company will attempt to assist Customer to a reasonable extent in 
determining which rate schedule and/ or rider to select. It is the customer's right and 
responsibility to select the available rate and/or rider." In many cases, customers have the 
opportunity to select· between more than one rate schedule within the same class of service 

.. - for example,· time-of-use rates, traditional nontime-differentiated rates, cunailable rates, 
etc.- and the lowest possible rate is dependent ripon the manner in which the customer's 
facilities are operated. Since the customer must decide how its facilities will be operated, 
the selection of the rate schedule is a responsibility properly borne by the customer. 

PRIMARY RECOMMENDATION: 

The changes requested by EEl in Sections 41.004-1(b) and 52.241-1 of the proposed 
regulations should be adopted. These changes will ensure that State law takes priority over 
the provisions of the standard Government contract clauses if there is a conflict. 

SECONDARY RECOMMENDATION: 

Section 52.241-3(a) should be replaced with the following language, which is taken from 
Article 5(f) of the proposed AreaWide Public Utilities Contract for Electric Services, 
~antra~ No. G5-00P-91-BSD-OO_, drafted by GSA and submitted to Cj)&L in 1991: 

In the event of a permanent change in the class of service furnished to the 
· Government at a particular service location, electric services shall thereafter 

be available to the Government at such service location at the lowest 
available rate schedule of the Contnictor, which is applicable to the class. of 
service furnished, following such permanent~change and which is applicable 
in the area where such services are ·furnished. 
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CAROLINA PO\VER & LIGHT CO~fPA:\Y (CP&L) 
CO~CER.~S A. '\"D RECO'l'IE:\'DATIO~S 

CONCERN NO. 1: 

PROPOSED SECTIO.N 52.241-4 
CONTRACTOR'S FACILITIES 

The last sentence of Section 52.241-4( a) provides that "the Contractor shall be responsible 
for all losses or damage" to its facilities serving the Government. This language conflicts 
with section 12( d) of CP&L's Service Regulations, which have been approved by the North 
and South ~arolina regulatory commissions. This provision of the Service Regulations 
states:. "In the event of any loss or damage to· such property of Company caused by or 
arising out of carelessness, neglect, or ~suse by CUstomer, his employees· or agents, the cost 
of making good such loss or repairing such damage shall be paid by Customer." Under 
§ 8093 of Public Law No. 100-202 the Government is not authorized to purchase electricity 
in a manner inconsistent with state law. The problem of damage to electric facilities is a 
matter of special concern to CP&L, because on several of the military bases CP&L serves, 
troops and military yehicles frequently damage distribution lines in the training areas. 
CP&L normally charges the Government for the necessary repairs, and the Government has 
not heretofor~ objected to these charges .. 

RECOMMENDATION NO. 1: 

The changes requested by EEI in Section 52.241-4{a) should be adopted, in order to place 
a more appropriate degree of responsibility for damage to electric facilities on the 
Government, and in order to make this section consistent with North and· South Carolina 
law. ·In additio11; the changes requested by EEI in Sections 41.004-t(b) and 52.241-1 of the 
proposed regulations should be adopted, in order to ensure that State law takes priority over 
the provisions of the standard Government contract clauses if there is a conflict. 

CONCERN NO. 2: 

Section 52.241-4(d) provides that if the contract is revoked or terminated, the Contractor's 
"facilities shall be removed and Govertunent premises restored to their original condition 
by the contractor at its expen,se .... " This language would create difficulties if CP&L were 
ever asked to remove a distribution or transmission }ine on one of the military bases. For 
example, how would one return several miles of ~0 kV transmission right of way through 
a pine forest to "their original condition"? 
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RECO~I~IENDATION NO.2: 

The changes requested by EEl in Section 52.241-4(d) should be adopted. 
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CONCERNS: 

CAROLISA'PO\VER & LIGHT CO:\tPA.'l' (CP&L) 
CO~CER~S A~D REC0:\1:\IE~DATIO:\S 

PROPOSED SECTION 52.241-5 
SERVICE PROVISIONS 

Subsection. (d)(l) provides for an adjustment in the Government's electric billing whenever 
service to the Government is interrupted for more than an hour in any billing period. 
Similarly, subsection (d)(2) provides for a ·billing adjustment if the Government is unable 
to operate its. service location for more than 15 days in a billing period. CP&L does not 
provide billing adjustments on this basis to its non-Government customers. If such 
adjustments were provided to the Government, this would be discriminatory and therefore 

.would violate N.C. Gen. Stat.§ 62-140 and S.C. Code Ann.§ 58-27-840. It would result in 
the Government's paying less · than the true cost of its electric service, while non­
Govemnient customers would pay more than their true cost of service. 

RECOMMENDATION: 

The changes proposed by EEI in Subsection 52.241-5(d) should be adopted. 
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CAROLINA PO\VER & LIG.HT CO:\·lPA.'-Y (CP&L) 
CO~CER.~S A~D RECO\l:\1E~DATIO~S 

PROPOSED SECTION 52.241-.6 
CHANGE IN RATES OR TER·Ms A!'lD CONDITIONS OF SERVICE 

FOR REGULATED SUPPLIERS 

CONCERN NO. 1: 

Sections 52.241-6(a) and (d) state ~hat written notice must be provided to the Contracting 
Officers of all proposed changes in rates or terms and conditions of service, and that all such 

_ changes must be incor}lor~_ted into the contract by the issuance of a contract. modification. 
The current requirement that a contract modification be issued for every change in rates or 
conditions of service is a paperwork nightmare both for contracting officers and for utility 
representatives. the additional new requirement for advance notification would create even 
more paperwork, and it would compel CP &L to make special mailings to the many 
Contr~cting Officers in its service_ area. Such special ~ailings are not required for other 
customers. 

PRIMARY RECOMMENDATION NO. 1: 

The changes proposed by EEl in Section 52.241•6(a) should be adopted, and Section 
52.241-6(d) should be deleted in its entirety. 

SECONDARY RECOMMENDATION ·No. 1: 

If GSA chooses not to adopt the changes proposed by EEl in Section 52.241-6( a), then that 
subsection should be replaced with th~ following language, which is taken from Article 5(b) 
of the proposed Areawide Public· Utilities Contract for Electric Services, Contract No. 
GS-OOP-91-BSD-00_, drafted by GSA and submitted to CP&L in 1991: 

If, during the term of this contract, the Contractor applies to any regulatory body for 
a change in rates or in the type of service to be performed under this contract, it 
shall take steps to see that the Contracting Officer and GSA receive at least the 
same notice of such application as is received by all other customers affected by such 
application. 

. 9 . 



CONCER.~ NO. 2: 

Section 52.241-6(b) requires the Contractor to represent and warrant "that currently and 
during the life of this contract the applicable published and unpublished rate schedule(s) 
shall not be in exc'ess ·of the lowest published and unpublished rate schedule(s) available to 
any other customers of the same class under similar conditions of use .and service." This 
provision contlicts with section 1( c) of CP&L's Service Regulations, which have been 
approved. by the North and South C~rolina regulatory commissions, and ther_efore it is 
inconsistent with§ 8093 of Public Law No. 100-202. Section 1(c) of the Service Regulations 
states that "Company will attempt to assist Customer to a reasonable extent in ·determining 
which rate schedule and/ or rider to select. It is the customer's right and responsibility to 
select the available rate and/or rider." As previously noted, customers often have the 
opportunity to select between more than one rate schedule within the same class of service 
- for example, t#ne-of-use. rates, traditional nontime-differentia_ted rates, curtailable rates, 
etc. - and the lowest possible rate is dependent upon the manner· iii which the customer's 
facilities are operated. Since the customer must decide how its facilities will be operated, 
the selection of the rate schedule is a responsibility properly borne by the customer. 

RECOMMENDATION NO. 2: 

The changes requested by EEl in Section 52.241-6(b) should be adopted, in· order to make 
this section consistent with Nonh and South Carolina law and avoid placing an unreasonable 
warranty obligation on the Contractor. In addition, the changes requested by EEl in 
Sections 41.004-1(}?) and 52.241-1 of the proposed regulations should be adopted, in orqer 
to ensure that State law takes priority over the provisions of the standard Government 
contract clauses if there is a conflict. 

- 10-
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July 22, 1991 

General Services Administration 
FAR Secretariat <VRS) 
Room 4Q41 
18th and F Streets, N.W. 
Washington, D.C. 20405-

RE: FAR Case 91-13 
Ouachita Electric Cooperative Corporation 

Gentlemen: 

T'El..EPHO:'-"E 

C50ll836·77:!5 

TELECGP!C:~ 

( 501) ~}6. -9l:H-; 

This. law. firm r~presents Ouachita Elec~ric Cooperative 
Corporation, which has its .principal offices in Camden, Arkansas. 
The Cooperative has asked th~t we respond to. your proposed rule on 
the acquisition of services from utilities~ in particular, the· 
following provisions: · 

52.241-13 C~pital Credits 

<a> The Government is a member of the ·<cooperative 
name> , and as any other member, is entitled 
to capital credits consistent with the by~laws of the 
cooperative, which states the obligation of the Contractor to 
pay capital credits and which specifies the method and time 
of payment. 

(b) Within 60 days after the close of the Contractor's 
fiscal year, the Contractor shall furnish to the Contracting 
Offic:erl or the designated representative of ·the Contracting· 
Off ic:er, in writing a list of accrQed credits by contract 
number, year, and delivery point. Al~o, the Contractor shall 
state· the amount of capital credits to be paid to the 
Government and ·the date the payme~t is to be made. 

• . 'S :. 

(c) Upon termination or· expiration of this contract, 
unless the Government directs th~t unpaid capital c~edits are 
to be applied to another contract, the Contractor shall make 
payment to the Government for the unpaid·c:redits. 

JUL 2 3 1991 
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(j) P3yment of capi~3l credit~ will· b~ made by 
certified check, payable to the Treas~rer of the United S~3tes 
and forwarded to t~e Contracting Officer at , 
unless otherwise directed in writing by the .contracting 
Officer. Checks shall cite the current or last contract 
number · ~nd indicate whether the check is partial or final 
payment for all capital credits accrued. 

We have the following comments: · 

(a> The Cooperative has no problem with proposed paragraph 
(a). It is· appropriate. The government should be treated exactly 
the same as the other members. The problems occur with· the 
rema1n1ng paragraphs which tend to give the government 
preferential treatment •. 

(b) Ouachita Electric furnishes capital credit information 
~o all members 6n an annual basis. These capital credits are not 

· considered to be "accrued" from a legal standpoint. To furnish 
specific information within 60 days would be burdensome and an 
unnecessary expense. It would not provide any particu.larly useful 
infdrmation to the governm~nt. · 

The second sentence creates significant problems. The 
Cooperative does n6t, on an annual basis, kriow the exact amount or 
dates when capital credits will be payable. Bot.h REA . and· CFC 
prohibit full refunds of capital credits unless the Cooperative 
has 40% equity. In addition, refunds are subject to board 
approval, which is based upon sound economic policy for the 
Cooperative and may, therefore, vary from time to time. The 
Cooperative would not be in a position to advise .the government, 
nor any other members, of the exact amount and date. 

<c> This paragraph is unfair and ~nreasonable. It tends to 
provide benefits to the government that other members do not have. 
Capital credits should be paid to the government at the same time 
other members are paid, and based .upon the considerations 
discussed in paragraph (b) above. 

Cd> The requir$ment of a certified check in routine cases is 
unreasonable and will also give the government preference over all 
other ·members. ·- Capital credit checks describe the basis for 
payment. We again point.out that capital credits are not accrued 
on an annual basis in the legal sense • 

... 
----- --~~---

---~~---------
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The Cooper3tives have no problem in treating the government 
as any cither member, but preferential treatment is not only unfair 
to the Cooperative and other members but could require a violation 
of agreements with REA and CFC. 

we.hope that the section identified above is not ado9ted. 

Sincerely, 

ROBERTS, BARRELL & LINDSEY, P.A. 

~hAJVIW~~ 
.Se;;;y ~: H~rell, Jr. ~ 

SWH/jm 
.· 

cc: Mr. Boyce Drake 
Ouachita Electric Cooperative Corporation 
P. o. Box 877 
Camden, AR 71701 

"*. 
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July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Str.eets, N.W., Room 40·41 
Washington, D.C. 20405 

RE: FAR Case 91-13 

. '11-15-.Jffl. 
I 

This letter is in response to the iroposed rule changes on 
the acquisition of services from utilit es (56 Federal Register 
23982). . . . 

Delta-Montrose Electric Association (DMEA) opposes the 
addition of language as proposed in Section 41.007(j)/52.241-13 
Capital Credits, items b and c. 

The proposed lan~age in item (b) forces the contractor to 
allocate capital cred~ts within 60 days after the close of the 
contractors' ·fiscal year. This requirement would force DMEA to 
make internal accounting changes that would comply with only one 
customer, the Federal Government •. Also the proposal requires the 
contractor to state when capital credits will be paid. But as a 
rural electric cooperative, the·exact time that capital credits 
will be retired is difficult to project. Capital credits are 
retained by the cooperative until the financial condition permits 
the return of allocated capital credits. This requirement could . 
force Bylaw changes of J;llOSt of the cooperatives across the 
nation. 

Item (c) states that upon termination of the contract, that 
capital credits may be required to be paid. This. requirement is 
excessive and as explained above, counter to the wide spread 
organizational characteristics of rtiral electric cooperatives in 
general. This requirement would treat the Federal Government 
with discrimination in relation to our other member customers. 

We do not believe that the intent and cost associated with 
these changes are to the best economical intere~t of our 
coo~erative nor are the changes to the best interests of the 
cit1zens of our nation by discriminati ~- a agg~ain them. 

~s, 

£¥' 
.. 

M.R. Torres 
General Manager 

MRT/vea 
cc: Ryan Whitfield, President DMEA 

DELTA-MONTROSE ELECTRIC ASSOCIATION P.O. Sox 59. Oetta. Colorado 81416-00S9 Telephone: 3031874-8081 ·Delta 
3031249-4672 - Montrose 
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151 Ell•s Street. N.E .. Su1te 422 • Atlanta. Georg1a 30303 
t404l 659·3430 • GA WATS: 1·800·544-4362 • FAX t404l 659·3442 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW 
washington, DC 20405 

RE: Comments of the Georgia Electric Membership Corporation 
CGEMC\ on Proposed Federal Acquisition Regulation: 
Acquisition of Utility Seryices. 56 Federal Register 
23982 (1991). CFAB Case 9-13\ 

on behalf of Georgia's 42 electric membership 
cooperatives, Georgia EMC, the statewide service 
organization, appreciates the opportunity to comment on the 
proposed rule regarding the return of capital credits to 
the United States Government. Georgia EMC supports the 
posi ti.~n .. of the General Services Administration (GSA) 
expressed in subsection (a) which states that federal 
facilities are "· •• entitled to capital credits consistent· 
with the bylaws of the cooperative". Governmental agencies 
should have the same standing that other members of the 
cooperative have regarding the return of capital credits, 
.and the return of these credits should be consistent with 
the cooperative's bylaws• 

However, GSA's position is contradicted by the specific 
requirement in subsection (b) that a list of accrued 
credits shall be furnished to the Government contractor 
witbin 60 days after the close of the Contractor's fiscal 

-~, .. ~>~-~ ~:::~ . year· alonq with a date for payment. The bylaws of the 
cooperative often provide for the retention of these 

.·n~--.o;~=" =~.K credits for a variety of purposes includinq, for example, 
~a"c>·=·.HA,..,ae·s the maintenance of sufficient capital and capital ratios. 

· ~: =~e'1 :~C!"l•r 4""t~~ 

.:,~E::~:· 

::E:c . .,c 
A mandatory payment to Government contractors, as set 

forth by subsection (c), would result in an erosion of the 
capital and capital ratios that REA requires in its 
.artgage instrument. other supplementary lenders rely upon 
this capitalization requirement in their loan underwriting 

·considerations for cooperatives. 

B Serving Georgia's Consumer-Owned Electric Systems '' 2 3 1991 '· - -
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This erosion of capital.ratios i~ additionally counter 
productive to any effort to move EMCs into the private 
financial markets. 

These proposed regulations may also call into question 
the tax-exempt status of utility cooperatives. In~order to 
qualify (and remain qualified) as a 501 (c) (12) 
organization, a utility.cooperative must operate on a 
cooperative basis. The definition of cooperative operation 
is found in case law and administrative rulings. In· 
essence, cooperative operation J:"equires that the utility 

_account, on a patronage ba~is, to all of its pat~ons for 
amoun·ts received from furnishing utilities in excess of the 
amounts required for operating costs and expenses · 
(including future business needs). This accounting is 
generally achieved by,the annual allocation of "credits" to 
a capital account for each patron of utility cooperative by 
the patrons for capital needs (thereby, the term "capital 
credits"). See puget Sound Plywood, 44TC 305: Rev. Rul. 
78-238, 1978-1 CB, 161: Peninsula Light 77-1USTC 9401: and 
Rev. Rul. 72-36, 1972-1 CB, 151. 

Cooperative principles allow the retention of capital 
credits for such purposes as retiring·debt, expanding 
services·or maintaining necessary reserves. Rev. Rul. 72-
36, question 2. 

Capital credits must be allocated to patrons in an 
equitable manner, generally on the basis of their 
patronage. See Pomeroy Cooperative Grain co., 31TC 674: 
Lamesa Cooperative Girt, 78TC 894: Kingfisher Cooperative 
Eleyator Association, 84TC 600 •. It is noteworthy in Lamesa 
that equitable allocations of capital credits are intended 
"to prevent inequitable treatment to some patrons at the 
expense of others ••• " It is a re~sonable assumption that 
this logic would apply to capital credit retirements. 

capital credit retirements are typically determined by 
the cooperative 1 s Board of Directors within the guidelines 
of the bylaws and with consideration of the cooperative 1 s 
financial. status. Historically, most. utility cooperatives 
have returned capital credits on a first-in, first-out 
(FIFO) bas~s, as r~commended by REA (see REA Bul •. l02-
1:402-3 Appendix A) and often r841Jired by their bylaws. 
This system returns older capital to patrons as newer 
capital is·supplied by new patrons. 

Generally coope~ative's bylaw~ provide for •out-of­
sequence• retirements in cases where the member has ceased 
to exist (specifically, estates, bankrupt.corporations and 



page 3 

dissolved entities). How~ver, no member or· class of 
members continuing in existence is given preferential 
righ~s to capital credit retirements. 

The GSA position seeks to modify this historical 
treatment and place itself ahead of all other members in 
the retirement order by legisl~tive change. This out-of­
turn payment is unfair to the other cooperative members who 
do not receive their capital credit until one of the above. 
described conditions occurs. This potential inequitable 
treatment may be inconJistent witb tbe requirements of the 
Internal Revenue Seryice for cooperative status; therefore. 
the implementation of these propgsed regulations m·ay result 
in the reyocation of the tax-exempt status of complying 
cooperatives. The loss of this status would be devastating 

· to the cooperative system. 

Additionally, as previously mentioned, the FIFO system 
of accounting is mandated by the bylaws of many electric 
cooperatives. These proposed regulations could violate the 
FIFO requirement. If so, these rules might impair a·vested 
contractual obligation and violate the constitutional 
prohibition against laws impairing vested contractual 
riqhts in private.contracts. 

Another concern involves the difficulty of complying 
with the requirement of subsection (b) that demands that a 
specific date of payment of capital credits be stated 
within 60 days after the close of the Contractor's fiscal 
year. Many cooperatives do not have a regular payment 
cycle. This problem could be handled if the rules made 
clear that this requirement applies only if the cooperative 
has· some regular cycle that it tries to follow and that 
circumstances.could change that. For example: "Cooperative 
anticipates that payment will be made on or about December 
1, 2011." . 

As demonstrated by the above concerns, Georqia EMC and 
its ... bar systems have .significant problems with the 
proposed regulations as currently written. GEM~ has 
atta.pted to thoroughly explain these concerns in the above 
COIDients. In cooperation with our national organization, 
the National Rural Electric Cooperatives Association . . 
(NRECA),.our st~tewide association is willing to further 
explain .. any of our concerns. ~ 
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Thank you for your consideration of our comments. 

Respectfully submitted, 
:'II -./ 
··/ '/ 

. I/ ... " -· l. , . ... 
I.-f. ....(.... . ; .f v l t.(_.... ·.. , ~ 

~·re T. ·Thorne .. ;,,,,._/ 
/()'irector of Governmental Affairs 
. . " .. .. .. 

·~i/1~,; /;_;; .. f-/t . 
:. j · 1 .. ·t ·~-(,' .. ~~C. L 0 .. . ··~l '-"·&1.4-

1 M~ryieth R·. Atkins 
~~latory Counsel 

i\... v 



The Central Georgia 
Electric Mem·bershJp Corporat;un 
P.O. Drawer 309 923 S. Mulberry Street ·Jackson, Georgia 30233 · Phone (404) 775-7857 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F. Streets, NW 
Room 4041 
Washington, DC 20405 

RE: Acquisition of Utility Services, 56 Fed. Req. 23982 (1991) 
PAR case 91-13 

Gentlemen: 

I respectfully . submit the followl.ng comments concerning the 
Proposed Regula.tions Regarding Capital C~edi ts (Part 52 • 2 41-13 ) and 
Connection Charges (Part 52.241-8).· 

Capital Credits 

The proposed regulations ·may set a precedent that could 
jeopardize the basic means of capitalizing a 
cooperative. The capital credit in reality could become 
a liability rather than equity. 

Furnishing a list of accrued capital credits within 60 
days after the·close of the cooperative fiscal year is 
not ·acceptable. With subsidiary (G&T) capital 
credits and other unknowns to consider, this may be 
impossible to determine. 

Mandatory payment may erode capital and capital ratios 
which REA requires in its mortgage instrument and -other 
lenders rely upon in their loan underwriting 
considerations for cooperatives. 

By virtue of the erosion of capital ratios and the shift 
of cooperatives to more omnibus financial markets, 
cooperative consumers may have to pay higher rates to 
fund higher interest costs.· 

The proposed regulations may change the cooperative tax 
.exempt status because it could be inconsistent with the 
requirements of the IRS for cooperative status. 

JUL 2 3 1991 
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Connection Charge 

Under the proposed regulations, the cost of·providing 
connection facilities for- the government could be shifted 
from the government to the other members. 

The proposed regulations seem to be referring to a non­
exempt·, subchapter T cooperative. The non-exempt 
cooperative is" subject to possible accelerated payment 
rules under the tax law. Their earned equity or excess 
margins are, as a · rule, referred to as ''patronage 
dividends." The term "capital credits" is commonly used 
in referring to excess margins only by SOl(c) (12) tax­
exe~pt organizations such as the EMCs. 

Thank you for your consideration of these stated comments. 

Sincerely yours, · 

€?~/JJ~ 
George L. Weaver · 
President 

GLW/akm 



Canoochee 
Electric Membership Corporation 

P. 0. Box 497 I Reidsville, Georgia 30453 I Phone (912) 557·4391 

General Services Administration 
FAR Secretariat (VRS) 
18th and F. Street, N. W. Room 4041 
Washington, D. C. 20405 

Gentlemen: 

July 22, 1991 

Re: FAR Case 91-13 

We have received the proposed rule referenced in the above FAR case as 
published in the Federal Register (56 Federal Register 23982) and feel 
the requirements imposed under Section 52.241-13 Capital Credits would 
not be in the best interest of the members of Canoochee EMC and incon­
sistant with provisions of Cooperative's By-Laws. 

Likewise, the regulation appears to be placing reporting requirements even 
greater than the Internal Revenue Service requirements for exemption under 
Section 501 (c) 12. 

We ask that the GSA purposed addition of language to·contracts between 
Federal facilities and cooperative. utilities be revised or stricken. 

DFK/mdk 

Donald F. Kenne 
General Manager 
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July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
Washinqton, D.C. 20405 

RE: FAR Case 91-13 

Dear Sir or Madam: 
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In accordance with the notice issued in the Federal Reqister 
on May 24, 1991, I am enclosing comments with. respect to the 
proposed rewrite of the FAR coverage dealing with utility services. 
These comments are being filed by Southern Company Services, Inc., 
on behalf of Alabama Power Company, Georqia Power Company, Gulf 
Power Company, Mississippi Power Company and Savannah Electric & 
Power Company ("Southern Companies")'. For your convenience, five 
(5) copies of the comments have been provided. 

If you have any questions, or if there· is anything further we 
need to do, please contact me. 

DHM/cld 
Enclosure 

1710 SIXTH AVENUE NORTM 

81MiltNGHAM. AL.A8AMA 35203 

1801 SIXTH AVENUE NOfn'H 

BIRMINGHAM. AL.A8AMA 3!52C3 

Very truly yours, 

/1_1/~ 
Dan H. 

2CO WEST COUflfr SOUAAE 

HUN'TSVIU.£. AL.A8AMA 3!5801 

.ll!f 2 3 1991 
le87 K STREET. N.W. 

WAsHINGTON. O.C:. 20008 
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. July 22, 199·1 

COMMENTS OF SOYTHERN COMPAHIES 

ALABAMA POWER COMPANY 

GEORGIA POWER COMPANY 

GULF POWER COMPANY 

MISSISSIPPI POWER COMPANY 
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SOUTHERN COMPANY SERVICES, INC. 

FAR CASE 91-13 

JUL 2 3 199t 



REQUEST FOR WRITTEN COMMENTS· 
OU PROPOSED FEDERAL ACQUISITION 
REGULATION REGARDING ACQUISITION 
OF UTILITY SERVICES 

FAR CASE 91-:.: 

COMMENTS OF SOUTHERN COMPANIES 

These comments are filed by Southern Company Services, Inc., 

on behalf of Alabama Power Company 1 Georgia Power Company 1 Gulf 

Power Company, Mississippi Power Company and Savannah Electric and 

Power Company (collectively referred to as "Southern Companies"), 

in response to the request by the Department of Defense, the 

General Services Administration and the National Aeronautics and 

Space Administration for comments on the proposed rewrite of the 

existing Federal Acquisition Requlatio~ ("FAR") pertain.j.ng to the 

acquisition of utility services. FAR Case 91-13, 56 Fed. Reg. 

23982. 

Introduction . 

Southern Companies appreciate ~he opportunity to comment on 

the proposed requlation 1 and support the revision of the FAR to 

require the procurement of electric utility service to federal 
, . . 

installations to be consistent with state requlation governing the 

distribution of such service. The revised FAR will help lower the 

overall cost of electric utility service, and thus will benefit not 

only federal installations but also a1l consumers of electricity. 

Southern Companies believe, however, that the' wording of the 

proposed regulation should be revised to negate a - possible 

ambiguity that could frustrate the underlying intent of congress. 



The ambiguity arises out of the use of the term "franchise ser·; i ::e 

territory" 1 ·which could improperly be ·read to refer only. to 

"territorial" forms of state regulation. Since the intent is to 

respect all forms of state regulation governing the availability of 

e~ectric service, it should be eliminated from the FAR. 

Ambiguity in the Proposed.ReqUlation 

The focal point of southern Companies • concern is the language 

of subsection 41.004-1 (e) of the proposed regulations 1 which 

provides:. 

(e) Prior to acqu1.r1.ng electric utility services on a 
competitive basis. in an area governed by a franchise 
seryice territory, the contracting officer shall 
determine, with the advice of legal counsel~ by a market 
survey or·· any other appropriate means, that such 
competition would not be inconsistent with state law 
governing· the provision of electric utility service, 
including state utility commission rulings.and electric 
utility franchises or service territ-ories established 
pursuant to state statute, state regulation, or state­
approved territorial agreements. Proposals from 
alternative electric suppliers must provide a 
representation that service can be provided in a manner 
n9t inconsistent with section 8093 of Public Law 100-202 
(see 41.004-1(d)]. The representation must be supported 
with appropriate legal and factual rationale. 

(emphasis supplied). The limiting phrase "in an area governed by 

a franchise service territory" is disconcertinq because its 

inclusion miqht severely limit the applicability of this 

subsection, and thus make it inconsistent with the remainder of the 

requlation. · More specifically, the entire subsection could be 
-s . 

construed to apply only in those sta~es or areas of a state that 

are governed by a "franchise service territory." The extensive 

languaqe that follows clearly recoqnizes, however, that the states 
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have chosen a variety of mechanisms to regulate the provision cf 

electric utility service, all of which are designed to avoid the 

uneconomic .duplication of electric facilities. In those states 

which do not have "franchise service territories," but which do 

have pervasive state regulation that determines the appropriate 

supplier to serve each customer, competition would nonetheless "be 

·inconsistent with state law governing the provision of electric 

utility se~ice." In . short, a contractil')g officer, prior to 

acquiring electric utility services on a competitive basis, should 

determine whether such competition would be inconsistent with any 

state law governing the provision of electric utility service, 

regardless of the mechanism chosen to implement a non-duplication 
.· 

policy. To do otherwise elevates form over substance, inviting 

arbitrary and inconsistent results. 

Congress' Intent to Respect State LaW 

Southern Companies submit that Congress did not intend to 

require compliance with only some (but not all) forms of state law 

governing the provision of electric service. Indeed, section 8093 

plainly pro~ibits "any Department, agency or instrumentality of the 

United States" from "purchas[inq] electricity in a manner 

inconsistent with State law governing the provision of electric 

utility service •••• " The House Repprt submitted in support of 

Section · 8093 describes the effect as directing "the federal 
"S 

government, when procuring retail electric utility service, to 

abide by-these service arranqeme11ts just like any other customer of· 
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rJi/1 -1~-Jb) 
an electric utility." H.R. Rep. No. 410, lOOth Cong., 1st Sess. 

277 (1987). 

The Congressional record is also clear as to the pol icy 

reasons underlying the above-described intent. As observed in the 

House Report: 

The Federal Power A'ct specifically [left] retail rate and 
service regulation to the jurisdiction of the states 
• • • Proposals by federal executive agencies to 
purchase power competitively, without regard to the 
separation of state and federal regulatory authority or 
to the means by which s.tates have divided responsibility 
of serving customers, is contrary to the regulatory 
framework Congress, and, derivatively, the States, haVe 
so carefully designed. 

~ Congress specifically intended . federal facilities to be 

subject to state utility regulation· in this regard in order to 

"protect utility customers from the burden of increased rates that 

inevitably would result if Federal facilities abandon local utility 

systems." s. Rep. No. 406, 99th Cong., 2d Sess. 68 (1986). Such 

protection is appropriate because: 

(U]tili'ties across the nation have invested billions of 
dollars to provide generating and transmission capacity, 
in part in reiiance upon the projected needs of the 
Federal Government. • • • 

If the Federal Government switches suppliers, the 
fixed costs of capacity built to serve federal facilities 
would almost immediately be shifted to the remaining 
customers of the utility. 

H.R. Rep. No. 723, 99th Cong., 2d Sess. 79-80 (1986). 

Proposed Regulatory Changes to Section 41.004-lCel 

In order to eliminate the possible ambiguity in the proposed 
'S 

FAR, Southern.companies suggest deleting the reference to "an area 
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governed by a franchise service territory." The proposed 

regtilation would then read as follows: 

(e) Prior to acquiring electric utility services on a 
competitive basis, iii an area. goverlied by a fi:auchise 
service terr iter}', the contracting officer shall 
determine, with the advice of legal counsel, by a market 
survey or any other appropriate means, that such 
competition would not be inconsist$nt with state law 
governing the . provision of electric utility service, 
including state utility commission rulings and electric 
utility franchises or service territories established 
pursuant to state.statute, state regulation, or state­
approved territorial agreements. Proposals from 
alternative electric suppliers must provide a 
representation that service can be provided in a manner 
not inconsistent with section 8093 of Public Law 1·00-202 
(see 41.004-1 (d)] •. The representation must be s·upported 
with appropriate legal and factual· -rationale. 

With this change, the regulation would be a clear, straightforward 

and undeniable _directive that a contracting. officer seeking to 

acquire electric utility services on a competitive basis must do so 

in a man~er consistent with state law· governing the provision of 

such services (reqardless of the form that state law has taken) . 

In this way, Congressional intent will be properly implemented . 

• 
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. t/ 1-15-lf& 
If you have any questions regard·in9 these comments, please 

contact the undersigned. 

BALCH & BINGHAM 
Dan H. McCrary 
John M. Wood 
Post Office Box 306 
Birmingham, Alabama 35201 
(205) 251-8100 

Attorneys for Southern Company 
Services, Inc. 

July 22, 1991 

Very truly yours, 

BY: 
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T J O~"'EIL 
Vice President 
Regulation 

July 22, 1991 

Ms. Beverly Fayson 
General Services Administration 
FAR Secretariat (VRS) 
Room 4041 
18th and F Streets, NW 
Washington, DC 20405 

Dear Ms. Fayson: 

SUBJECT: FAR Case 91-13 

on May 24, 1991, notice was qi~en 
(Volume 56, Number 101, Page .23982) 
certain federal acquisition rules. 

Post Office EJox 26666 
One James Rit-er Plaza 
Richmond \ "irQmta _) .:y) .' 
... u~ --: '; ~. 

VIRGINIA POWEn 

in the Federal Register 
o~ proposed changes to 

In our study of the proposed rules change, we have reviewed the 
comments prepared by the Edison ·Electric Institute (EEI) . Our 
primary concerns are addressed in the EEI response and we concur 
with their findings and conclu.sions. 

We recommend the Civilian Agency Acquisition Council and the 
Defense Acquisition Regulatory Council adopt the recommendations 
of EEI. 

Sincerely, 

~·~ , )f.• O'Neil 
Ve:..President · 

Regulation 

JUL 2 3 \991 



.JoYcE L. D"""·IS 
ROBEBT B. S~NTKEil 
ROBEllT F P.'-OE 

CY~"TR.LA. :-f. <":"t:RBDO 

~1. .J."-Cl[SOS ~lCHOLS 

LY~-s FosTA....~A 

-~~- X FlSIIBt.."'llloU~ 
AaiOAU. SAn!OB 

CRISP. DAVIS. SCHWE~TKER. PAGE & CCRRI:s" 

.-\.TTOli::-tEYS ·"'-T LAW 

p 0 DRA W"ER :)0480. 

RALEIGH. ~ORTH CABOLDiA 

a7erara 

July 22, 1991. 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
washington, DC 20405 

Re: FAR case 91-13 

~CITE _a;.!~ 

Ct:MBZJU.A..."i"D Bt:n.onoo 
:3709 ~.\.TtOS-"-L :lRI"I."E 

·~191787"4-0•)-:" 

F ·'X I Q 1 Q I 7 8 7 ... ;J 8 ~ 

....... U..t..lAM T. c R.ISP [L 

OPCo~szx. 

The following comments are being submitted with respect to the 
proposed rule carried in 56 Federal Register 23982, and in par­
ticular proposed Section 41.007(j), which would be supplemented 
with proposed "52.241.13 Capital Credits." The comments are 
specifically submitted on behalf of Oconee Ele~tric Membership 
Corporation of Dudley, Georgia, and Black Ri~er Electric. Coopera­
tive, Inc. of Sumter, South Carolina. Additionally, the under­
signed serve as general or special counsel to some 60 electric 
cooperatives· and their affiliated organizations in some 15 states 
throughout the nation, including Alaska, and have from time to 
time represented literally hundreds of the some 1,000 such coop­
erative organizations in the United States. The comments thus 
bespeak not only concern for, but substantial legal experience 
with, capital credits as such and their preservation and .imple­
mentation in ways that are legal and at the same time consonant . 
with appropriate accounting principles and practical operation of 
th~ coope~~tives. 

Proposed subparagraph (a) assumes (mistakenly) that the capital 
credit bylaw "states the obligation of the Contractor to· pay 
capital credits and .••• specifies the method and time of pay­
ment." The obligation never exists unless the cooperative's 

· board of directors so resolves after finding that to retire the 
credits will not impair.the cooperative's financial condition, 
which, for many cooperatives right now, would definitely be the 
case. No capital cr~dit bylaw in the nation "specifie~ the 
method and time of payment." Most s1r1ch bylaws call for retire­
ments--if they are in fact authorized by the board--to be made on 
a first-in, first-out basis, that is~ credits for 1975 ~ould be · 
retired before those ~or 1976, and so forth. It should be noted, 
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General Services Administration 
July 22, 1991 
Page Two.· 

however,· that while the first-in, .first-out method may be speci­
fied, the Govern~ent's proposal for earlier payment would be in 
violation of that bylaw prQvision and would thus imp~ir the 
vested contracted rights of other members and former members of 
the cooperative in that such premature payments to the government 
would lessen the ability of the ~ooperative to retire other 
members' capital credits and/or defer to a later time than would 
otherwise be the case the ability. of the cooperative to make such 
retirements. In addition to laying the basis for cla~s or deriv­
ative actions for restr~int and/or damages against the coopera­
tive for thusly favoring any consumer, gover-nment or otherwise, 
~he cooperative could well lose its exemption from federal income 
taxes under the wording of and rulings issued by, IRS in connec- · 
tion with, Section SOl(c) (12) of the Internal Revenue Code. 

·Propos~d subparagraph (b) would, similarly, be in violation of 
the standard wording o.f capital credit bylaws. While such bylaws 
Qrdina~ily ~all for notice of c~pital credits furnished the 
preceding year to..be given to members during the succeeding year, 
such credits are seldom if ever rendered according to "delivery 
points" nor •re they-ordinarily calculated that way. As stated 
in the foregoing paragraph, the bylaw does not contemplate a time 
cert~in when capital credits may be retired; thus, the coopera­
tive will not be in a position _to inform, and is legally preclud­
ed from informing, any member ~ his capital credits will be 
"paid." 

Under proposed subpa~agraph (c), the qovernment would, upon 
conclusion of its service from the cooperative, be entitled to 
receive all of its accumulated capital credits by cash refund or 
by application to another account with the cooperative, if any. 
This is absolutely in conflict with the bylaw as written, inter­
pr~ted and imploment~d for over 40 years. (The bylaw was drarted 
by lawyers for the United States Rural Electrification Adminis­
tration, cleared with IRS, and has_been accordingly adopted, 
implemented and hon_ored by the cooperatives ever since.) Not 
only would such payment be violative of the bylaws• provisions: 
it would favor the government, qivinq it an unreasonably discrim­
inatory preference and lay the foundation, again~ for class~ 
derivative-type actions by other members and former members to 
restrain such _payments to the qovernment or to exact damaqes from 
the coo~erat~ves, ~r both: and would 4 as previously stated, 
unquestionably jeopardize the cooperaeives• tax exempt status 
under Sectioti 501(c)(12). · 



~/ \'10NT~~\i:\-DAKOTA . . q J-/3 _,,iJI 
..:..:r "~,.- ··- -· ... _ ... ··.::.:.: 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Stre~ts N.W. 
Room 4041 
Washington, D.C. 20405 

RE: Comments re FAR Case 91-13 

·Gentlemen: 

.Enclosed is an original and five copies of comments relative to 
proposed-Federal Acquisition Regulations covering utility service. 

Montanan-Dakota Utilities Co. appreciates the opportunity to 
comment on these proposals. 

cc;enc. D. R. Ball 
D. w. Schulz 

Sincerely, 

ti ) :.;:~ 
. ~·~~ c. 'wayne ~ox 

Vice President -
Regulatory Affair$ 
& General Services· 



BEFORE THE GENERAL SERVICES ADMINISTRATION 

Federal Acquisition Regulation; 
Acquisition of Utility.services 

FAR case 91-13 

COMMENTS OF MONTANA-DAKOTA UTILITIES· CO·. 

Montana-Dakota . Utilities Co., a Division of MDU Resources 

Group, Inc., (Montana-Dakota) herewith submits its . co~ents in 

response to the proposed .rule rewrite of·the Federal Acquisition 

Regulations (FAR) dealing with utility services as published in 56 

Fed. Reg. 23982 (May 24, 1991) •. 

I. 

Names, titles and mailing addresses of the persons who should 

be contacted concerning these comments. are: 

¢. Wayne Fox, Vice President -
Regulatory Affairs & General Services 

Montana-Dakota Utilities Co. 
400 North Fourth Street 
Bismarck, North Dakota 58501 
(701) 222-7900 

and 

Douglas w. Schulz, Senior Attorney 
Montana-Dakota Utilities co. 
400 North Fourth street 
Bismarck, North Dakota 58501 
(7.01) 222-7900 

II. 

Montana-Dakota is a Division of MDU Resources Group, Inc., a 

Delaware Corporation, with its principal place of business located 

at 400 North Fourth Street, Bismarck, North Dakota 58501. Montana­

Dakota conducts business in the states of North Dakota, South 

Dakota, Montana a~d Wyoming. Montana-Dakota is a public utility 

engaged in the production, transmission, distribution, and sale Qf 

electricity and the distribution and sale of natural qas. 

JUL 2 3 1991 



III. 

Montana~oakota, in its review of the proposed regulations, 

offers the f~llowing comments. Any department, agency or 

instrumentality of the United States is required to purchase 

electric utility services in a manner consistent with stat~ law, 

state commission rules. and regulations governing the furnishing of 

such services, just like any other customer of an electric utility. 

Pub. L. No. 99-500, S 620 (1986); Pub. L. No. 100-202, § 8Q93 

{1·987). If the United States Government were allowed to 

indiscriminately abandon local utility systems constructed to serve 

their needs as well as that of its other customers, it would place 

an unfair economic burden on the remaining customers. · Congres_s 

clearly did not intend for this to happen. ~ See also Executive 

Order No. 126~2, 52 Fed. Reg.· 41685 {October 30, 1987)~ 

While the proposed regulations recognize the government • s 

statutory obligations for the purchase of electric services with a 

reference to Pub. L. No. 100-202, S 8093, the proposed regulations 

contain a number of ambiguities, and in fact, at times ~eem to fly 

directly in the face of the intent and spirit of the applicable 

legislation and its history dealing with the Government's 

procurement of such services. For instance, proposed Section 

52.241-1 reqardinq conflicts specifies that the terms of the 

contract control over .. any utility rate schedule, rule or 

regulation. This is._inconsi.stent with the qeneral intent expressed 

throughout the proposed rules to adhere to state laws, rules and 

requlatory authority. There are a considerable number of other 

areas that are of concern to Montana-Dakota Utilities Co. As such, 
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Montana-Dakota strongly endorses the specific comments of the 

American Gas Association andthe Edison Electric Institute .in this 

area. 

IV. 

Montana-Dakota appreciates the opportunity of commenting on 

the proposed federal acquisition regulations. 

Date: July .J~ , 1991. 

Respectfully submitted, 

MONTANA-DAKOTA UTILITIES CO., 
a Division of.MDU Reso~ Group, Inc. 

By: p J ~ 
c. Wayne FoTvice President - L:·~"-"' 
Regulatory Affairs & General Services 
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./;l·ctt II. /l{//c/Jt_ L 
ELECTRIC COOPER/\TI'v.E, I~C. 

~'jll?,/1·~ lA~·~ U'f! .;~~ ?'YP. 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets NW Room 4041 
Washington, DC 20405 

RE: FAR-CASE 91-13 

Dear Sirs: 

I question the proposed wording of 52.241-13 Capital Credits in 
your proposed rule on the acquisition of service. from utilities 
(FAR-CASE 91-13). 

Most REA Electric Cooperatives are not-for-profit entities and 
have limited sources for capital needed for infrastructure. One 
source of capital is borrowing funds from REA. In order to be 
eligible for these loans, the cooperative must sign a mortgage 
agreement which requires the cooperative to reach and maintain 
certain marks of financial stability. By requiring cooperatives 
to give a specific date that the Capital is to be returned, you 
·are· asking them for something that is, in most cases, beyond 
'their control. 

The second source. of capital a cooperative has is borrowing from 
its members. Paragraph C is calling for the return of this 
capital upon the te~ination or expiration of the contract. The 
return oL tbeae funds could (1) cause the cooperative to default 
its mortgaq• with REA or other lenders (FPB or CFC), (·2) have one 
customer (governaent agency) become a privi·leqe class of customer 
which may cause the cooperative to run into problems.with IRS on 
its not-for-profit status .. (3) cause aevere cash ·flow problems 
and economic· iapact. 1~ the capital that the government wanted 
returned ha4· to· l»e:: bor~ow,e4 f~o• the other sources ancl/or the. 
rates. :1ncrease4.'.tq ·. c:o~·~; .. th.~. 4e))t 1:.' or,.,:,' (.4~.c!iaqualify· a ..... . 

· .... cooperative.,;·~~~.~~:.~£+~i~~.;·~~~~.i4.tn.CJ;: .. tienio.e: ... ~~f;:,~ _or ~ther.~ ~ .. 
·..:·- · ltmc!era: raf'u•8di,:~0:.9i'W_~·:~gag• .. aonceasic>D&·'···OZ'..:.t,be; reaa·ining ~-: . 
--~ ·~. -·aeders- ozr-M•~-~u~T-a'~I..iA~·-to~·.:c:Ila·iiiJC"' byla,r•·:''that' ··wou14 allow·· 

for· the· ret~; .. O~::.cap~tal>a8::-'~:•quirec!:-~ia-.Pua«p:,apb~· C .• ··~~:·.::·. .. 
. . ~ .• -~ · . . : --~:.:::;;·.:.:_::~~·~·:~::·,;~~7<~: .. -:;··:~··.~ .... : .. : .. :·::.~ .. ~·~.[~·-:~r:~.·.~~~f:.::~~f.{5>~:.::·~::·' ..... :.~· .. 

"•• ,:.-:.;·., •., • "~· • <lo " ··~r,.·f':-J/1..,•• •' • P- ·-··· 'f''"'.;_.,••.·o(~ -~~-: .. ·.·-···~ •' 

• :'--:-~ .. . :.·.:: ·~:. _.(.~.. . .;····· ...: .~. ::~:~:~:-{';:' ~~.:. :~· .. - . · .. !'' .... . . . ·.·. ·. 7~~·~ :. :.-'~: 
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(907) 486-3261 Box 787 
KODIAK, ALASKA 99615 

July 22 ~ 1991 · 

General services Administration 
FAR Secretariat (VRS) 
18th and F Streets 
NW Room 4041 
washington, DC 20405 

RE: FAR Case 91-13 

we have only recently received·a copy of Reference case 91-13. 

we especially find 52.244-13 capital credits language a difficult 
problem. It will have a profound affect on our accounting 
system. As.an electric· cooperative we have by-laws controlling 
the assiqiling and distribution of capital credits. All members 
are treated equally and .referenced case would treat government 
contracts different. 

Additional comment time would allow for further review. 

Sincerely, 

ffla/t.,<Y j}?if~~ (_~ 
Mary McFarland 
Manager, Finance & Office services 

MM/hw 
• 

JUl 2~ 1991 



C<>B\~~ 

July 22. 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW 
WashingtQn, DC 20405 

Dear Sirs: 

. 'IJ-1$ -1 h7 I 

Subjecr Comments of the National Rural Electric Cooperative Association on Propo·sed 
Federal Acquisition Reg.ularion· Acquisition of IJtility Sernces 56 fed. Reg 23982 < 1991) 
(FAR Case 91-13) ("Proposed Regulations") 

CoBank is the largest bank in the Fann Credit System. It is chanered by the Fann Credit 
Administration, a federal agency. Co Bank is privately owned by its borrowers-members and 
is organized and operated on a cooperative basis. Among those borrower-members are rural. 
utilities. CoBank b'as loans and commianents of approximately $2.5 billion to its over 300 

· rural utility customers. 

As cooperatives, these utilities are organized and operated on a basis whereby members 
proyide all capital. Capital is generated over time by retention of earnings arid the issuance 
.of capital credits. PW'Suant to cooperative bylaws and cooperative principals these capital 
credits are retired in order of issuance when the board of directors determines that the capital 
strength of the cooperative permits. All members are treated on a non-discriminatory basis. 

Because many iUral utilities require significant leverage, their capital positions and 
retirement practices are subject to both cooperative principles and loan covenants. In 
general, the loan covenants will resnict capital credit retirements if such retirements would 
cause the utility to violate specified debt/equity ratios. 

The propoSed regulations, if adop~ could cause substantial weakening. of the financial 
integrity of these utilities. If the federal. government requires a pay-out of capital credits 
immediately upon termination of the customer relationship, the bylaws of the utility would 
also require the same treatment for all customers .. failure to treat all customers alike would 
result in a clear violation of the cooperative principles which govern these organizations. 
However, such a policy would remove from the board of directors control over the capital 
position of the utility. This would be a clear fomiula for financial disaster. As a major 
lender to this industry, CoBank would be quite concerned about lending to a utility that 
could not effectively manage its capital retirement policies. Loan agreements of any lender 
will carry debt/equity ratio covenants, and a significant retirement of capital credits could 
cause a loan defaulL The inability to maintain a stable capital b&$e, which could result from 
the proposed regulation, will tend to restrict the~ available to rUral utility cooperatives. 

LGts/P A/137 
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General Services Administration 
July 22, 1991 
Page 2 

Co Bank urges th~u the GSA reconsider· this proposed regulation.· It is clear thJt the fedetJl 
government should not receive any less favorable treatment from cooperative rural utilities 
than other customers. On the other hand, the. government will cause substantial damage to 
this industry if it demands more favorable treatment. We would hope that the GSA proposal 
will be modified to state that the government will have capital credits retired on a basis no 
less favorable than other customers. 

If we can provide any f~er infonnation, please call me at (303) 740-4038. 

c: Cassidy 
Sullivan 

.· 

• 

LGts/PA/137 . 



Barrof'l Area P,one 
71 $/537·3171 

Sooo~"'e~ ~rea =».,c.,, 
7, 5. 635·3635 

Ji.l1Y 22, 199: 

General Services Administration 
FAR Secretariat {VRS) 
18th and F Streets~ N.w., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Cear Sirs: 

. ·-
· l'<er~~et, A ~ter,er-. 

3e""IJ"A' V'!"'·l~!' 
· ·~ e : .... 5 a ~ :. • , . · · .. f6 

9a·fl:- .·, l~;;··~ · =~~ .. : 

In reference to. the· subject, rec;ulaticn for the acquisition of utility 
aervice, thia ·latt•r will reference s•cticn !2.241·13 Capital Creditss 

(a) Barron ll•ctric Cooperative object• to the proposed lanquaqe as 
it ia repetit.icua ·and redundant of cooperative bylaws. 'l'here is 
no need to repeat what ia already repreaented by a unilateral 
contract for ••rvice protected by the bylaws, and established as 
a ~ondition of ~ervice by the policie1 of the Cooperative. 

(b) Normally, 60 c!ay1 .aoea ·not allow. ac!•quate t;me. after the close 
of the fiscal year to allocat• marqina anc! patronage. . In orde.r 
to properly close th• y•ar, allocation•· must of ·necessity be reviewec 
and preeent•d to the board aa part of approval of the annual au~it 
to asaure prop•r accountinq. Allocation• are nor~ally mac!e withir. 
fiv• months of ·th• cloae of the fiscal year when all auditac 
stat•m•nta would be ccmplate. 'l'he reet of . paraqraph (c) i! 
needlessly repetitive •• these· alsurancea ar• already protactec 
under exiatinq bylaw proviaions ana condition• of service ••tablishac 
by cooperativ• policy. 

( c:) No member, incluc!inq the Pederal Governm•nt, 
payment of unpaid credita upon termination 
specifically provided for by the bylawt. 
instance, a tate atatuta1 <;overn the !orm of 
to qualify for cooperative etatua. 

ia entitled to ful: 
of ••rvice, unlesE 
In this partic~la: 

the bylaws in orde: 

(d) Barren Electric Cooperative cbjecta to the need for payin; thf 
Pederal Government by certified check. Thia 11 needleaaly expenaivE 

·and borders on haraa1ment. 

The bylaws o! Barron ll•ctric Cocp•rativa eatabliah a contract for servicf 
between the member (the Qcvernment in this case) and Barron Electric 
Cooperative. Conc!itiona of service are ••tabliahed by Barron Electri( 
Cooperative policy an4 are generally accepted aa the means of providinc 
aervice fer all members. Th••• conform to Chapter 185 Wiaconain Statt 
Statue• on cooperative operation ant! non-profit statu•. To l!iscriminat. 
fer aervice baaed on no other r•ason than one member happen• to be th: 
Pederal Government could jeopar4ize the integrity of axi•tinq bylaw 
and Barron Electric'• cooper•tive atatua. 
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Paqe -2 

Sho~ld you have any q~estion in this reqard, please feel free ~o c6ntac~ 
me. I would appreciate your forwa.!"dinq any infor:nation a.a a res 1.x:-; c: 
the hearing on the proposed rules !or .the acquisition of servi.:=es ::o':':'. 
utilities (56 Federal Reqister 23982l. 

Sincerely yours, 

Kenneth A. 

XAP:lja 
C Bob Bergland 



J \\tES L. BRISSE.,Ol'., 

RoBERT G. CoBLE 

G ·.,n E. \1!u'''"· 

FEDERAL EXPRESS 

A TTOR~EYS AT LAw 
~3: \VEsT ~ORTH AvE~L·e. P.O. Box 538 

FLuR ~. ILLI'ors .,,:s~~.~ 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets; N.W. 
Room 4041 
Washington, D. C. 20405 

In re: FAR Case 91-13 
Norris Electric Cooperative, Newton, Illinois 

Gentlemen: 

Please be advised .that we represent Norris Electric 
Cooperative, Newton, Illinois. We have reviewed the proposed 
rule on the acquisition of services from utilit~es (56 Federal 
Register 23982). Paragraphs (b) and (c) of the rule are in 
conflict with the By-Laws and policy·of Norris Electric 
Cooperative and would cause· undue hardship upon the Cooper.a ti ve. 
Norris Electric pays the Federal Government with its capital 
credits in the same manner as it. does· for all other members of 
the Cooperative. The policy of Norris is to pay capital credits 
on a fiist in-first out basis and it does not pay any advanced 
capital credits as would be required by Paragraph (c) of the 
proposed rules. In addition, the Cooperative does credit each 
account on an annual basis, but it does not provide each member 
w"i th a list of accrued credits within 60 •ays after th·e close of 
the fiscal year. These records would be,available and could be 
furnished to the Government in due course. 

By reason ot the above, we respectfully request that the 
rule set forth in 52.241-13 Capital Credits, not be approved or 
be amended by deleting Paragraphs (b) and (c). 
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We would strongly urge that the proposed rule be ieviewed 
with the National Rurai Electric Cooperative Association and meet 
with its approval prior to passage. 

JLB/pkh 

cc: Mr. Ernest W~ber, Manager ; 
Norris Electric Cooperative 
Route 1·30 South 
Newton, Illinois 62448 

Very truly yours, 

COBLE & MILONE 

·~~ 
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DEMCO 
OIXIE EL.!C~IC Y!M8!~SMIP CO~POAATION· 

July 23, 1991 

Caneral Services Administration 
FAR secretariat (VRS) 
18th and F Streets 
N. W. , Room 4 041 
Washington, DC 2040' 

Re& comment• on PAA caaa 91-ll 

oea·r Sirs: 

. ·•· . ·----~-·-- ~ -· 

, 
BATON flltOUQIE. LA. 708Qs 

The proposed rule to chanqaa containe4 in tederal contracts between 
Federal tacilitiea and cooperative utilities would have a 
diapropcrtionata impact upon the operations ot DEMeo. Althou9h we 
have only .one part time Federal contract, it would require us to 
substantially alter our current accountinq ayatam, at unknown 
cost•, •• well aa amend the cooperative•• bylaws to permit special 
treatment for that contractor. 

DEMCO i• tunded by the Rural Electritication Adminiatration and as 
auch must abide by the mort9a9• aqraemant with that Fed•ral entity, 
One of the proviaion• ot the mort9a9a 1• that a cooperative may not 
pay capital credit•, without special peni•aion of R2A, it the 
cooperative• equity ia below 40t ot total aaaata. DEMCO'• equity 
i• curr•ntly approximately 14t. PUrthanaore, DEMeo h'a• not paid 
capital aredita to it• membara in·the paat and doea not tor•••a a 
time that it can. 

DEMeo has juat tiniahad a workout aqreemant with tha REA that ha• 
re•tructurad our debt to that agency due to the weak financial 
condition ot the cooperative. The last thinq that wa need at the 
moment i• additional Federal re;ulation, Which would incraaae our 
co•t•, to address a nonexistent problem. Moreover, the 

·cooperative• bylaw• would have to ba amended .to 9iva thia 
particular part time contractor specific and preferential treatment 
over our other 57,d21 member•. 

The issue• raiae4 by thaaa propo•ed changes are not ones ot minor 
inconvenience an~ co•ta. ·They are real and would have a dramatic 

. II il ? " ,,...,..., 
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impaet on the way the cooperative conducts its business. In· 
addition they are all ~ut of proportion to any perc~ived ·problem. 
We strongly urqe you not ~o enact the chan9as as outlined in 
paraqrapha (a)· through (d) ot S2.241-13. 

Sincerely, 

~~~~ 
General Manaqer 

HDL/dls 
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Oglqthorpq Powqr Corportltion 

Generaf Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
Washington, DC 20405 

Dear FAR Secretari~t: 

Subject: FAR Case. 91-13 

91-JS-l1t 

July 23, 1991 

Oglethorpe Power Corporation's Comments on 
Proposed Rule 48 CFR Parts 6,· 8, 15, 41 and 52 
FSderal Acquisition Regulation 
56 Fed. Reg. 23982 

Oglethorpe Power Corporation ·("Oglethorpe .Power") respectfully· 
submits the following comments in respons~ to Proposed Rule 
48 CFR Parts 6, 8, 15, 41 and 52 ("Proposed Rule") to amend 
Federal Acquisition Regulation and Acquisition of Utility 
Services. 

I. Introduction 

Oglethorpe Power is an electric membership corporation organized 
and existing under the laws of the State of Georgia and operating 
as art electric ·generation and transmission cooperative supplying 
power and energy to thirty-nine (39) electric membership 
corporations ( EMCs) · in Georgi~. ·The 39 EMCs serve more than two 
million retail member-consumers in Georgia in a service territory 
consisting of 71 percent of the land aiea of the State of 
Georgia. Under the provisions of the Georgia Territorial 
Electric Service Act, owners of new facilities having a connected 
load~ at the time of init.ial full operation, of 900 kilowatts or 
greater may generally chbose thei~ electric supplier. Therefore, 
EMCs often eng~ge in competitive bidding, in response to Requests 
For Proposals (RFPs) to provide electric service for planned 
federal facilities. Ogl~thorpe Power proposes that the Federal 
Acquisition Regulation; Acquisition of Utility Services be 
amended to provide that the General Services Administration 
consider additional information than that currently required when 
making a cost estimate of electrical service. 

An Electric ~embership Cooperative JUL 2 3 \99\ 
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II. Oglethorpe Power's Comments on Proposed Rules 

The Proposed Rule states, that it is the policy of the Federal 
Gov~rnment that agencies obtain required utility services from 
sources-of supply which are most advantageous to the Government 
in terms of e~onomy, efficiency, reliability, or service. In 
pursuit of this policy, the current method of analysis, as 
provided at S41.005(b)(2) of the Proposed Rule, states that 
agencies are required to provide 12 months of load data, 
includingmaximum demand, monthly consumption, and annual cost of 
services to the General Services Administration (GSA). Based on 
this information, the GSA is then to make an analysis of bids for 
utility service which are received by the agency. However, 
Oglethorpe Power feels that t~e required data is not sufficient 
to make a detailed cost estimate for many electric rate 
schedules. In an era of iricreasing deregulation in the electric 
utility industry many innovative and economically attractive 
rates are available, such as those focusing on load management, 
energy conservat·ion, peak shaving, etc. In order to fairly 

·evaluate such rates, information and data which go beyond that 
currently specified in the regulations must be considered. 

In the decision of Satilla Rural Electric Membership Corporation, 
B-238187.2; B-238187.3 the General Accounting Office found that 
since the RFP in question contained only monthly demand figures, 
not broken down by daily or hourly peaks, the GSA had to make 
some assumptions to compute an innovative rate proposal by 
Satilla EMC. _The· GSA determination was contrary to assumptions 
made by the EMC based on data which the EMC itself had obtained. 
The burden of proof was placed upon the utility to justify, in 
detail, that its calculations regarding the innovative and cost 
savingrate which it had developed were more accurate than that 
supposed by the GSA. 

Government agencies may lose the financial benefit available from 
innovative ;ates offered by utilities if RFPs and subsequent GSA 
review of electrical rates are calculated solely on that 
infor.m~tion currently required, such as, estimated maximum 
demand, monthly consumption, and annual cost of services. Unless 
additional information is considered, agencies will receive only 
generic rates which require only demand and energy figures for 
twelve months in order for the total a~nual cost to be precisely 
calculated. 

Oglethorpe Power proposes that magnetic tape data from similar 
facilities be made available to electric utilities wishing to 
offer various innovative rates. In the alternative, the GSA 
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could agree beforehand to the necessary assumptions upon which a 
utility could then in confidence make its calculatidns. 

III. Conclusion 

Oglethorpe Power recognizes that the policy of. the Federal 
Government in acquiring utility services is to obtain service 
which will be the most advantageous in terms of economy, 
efficiency, reliability, and service. To this end, where 
applicable and not prohibited by state law, utility service is to 
be obtained by full and open competition. To encourage 
competitive and economically attractive propQsals, agencies 
should provide information to utilities beyond that specified in 
S4l.OOS(b)(2) of the Proposed Rule (12 months of load data 
including maximum demand, monthly consumption, and annual cost). 
By providing and considering additional demand factors such as 
load-management, and peak shaving, agencies can receive 
innovative rate structur~s which may result in ~ost savings for 
those agencies, ~ath~r than receiving merely generic rate 
structures which could, in essence, overcharge the government. 

Therefore, Og~ethorpe Power urges the General Services 
Administration to consider these concerns and take appropriate 
steps to incorporate them into the proposed changes to the -
Federal Acquisition Regulation; Acquisition of Utility Services. 

Oglethorpe Power appreciates the opportunity to provide these 
comments. If you would like to discuss them further, please feel 
free to contact us. 

TDK:nc 

Yours very truly, 

V,[)~~ 
T. D. Kl~;re 
President and 
Chief-Executive Officer 

• 

-~ 
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July 23, 1991 

General Serv1cee Administration 
FAR Secretariat <.VRS> 
18th Nad F Street, N.W. Room 4041 

. Wa•hinqtcn D.C. 20405 

REFt FAR C•ae 91-13 

Dear Sir: 

tl! -/! 

In the F•deral Reqiater 23982 the GSA ia propo•in; to add aeveral 
pa~aqiapha cc~c~~nin; pa~rona;e capital from cooperatives that the 
Federal Government does buaineea w1th. My cau•• for concern centers 
around at least two of the propoeala. 

In parag~aph B the notification ot ~he ~atronaq• to be accomplished 
within 60 daya ia no~ practical. Pa~ronaoe capital 1a not allocated 
until the y~arly audit 1• compl•ted and the Board ot 01rectora can 
determine what the actual return t6 b• paid to the members should 
be.-Thia paraqraph •hould read •Within the n•xt calendar year after 
the cloae of the coo~erative'a tiacal year.• 

Para;raph C ia aakinq that the cooperativ• pay to the government 
out of rotation the patrona;e capital !or an ·account that is 
te%"m1nated. The Government •hould abide ·by .the aame bylaw tha~ 
wcrka tor every member, no a~ecial treat•ent ahould be ;iven. 

"S 

Para~raph D •u;v••ta that cnly certitied check• b• 1•eued for the 
payment ot capital credit•. Thia 1a unrealaliatic a• well •• not 
bein9 practical. The GSA •hould be tr.ated aa any other member and 
not requ1r• •pecial treatm•nt. 

We believe that au~h rulea •• have been propcaed will adveraely 
atteot our cooperative, cau•• undu• burden to ae~ount for and 
pracea• 9overn•ent accoun1:a · that are alr•ady controlled by . the 
Rural Electrifioation Adminiatratioft. 

c) • 



We d1sagree ~otally with the new pr~poeal and suqgast tha~ the GSA 
donate bac~ to the eoopera~ives al: paircnaqe eapital ·to be spread 
amonQ the members that actually bu~lt and operate the cocperat~va 
system. 

Your consideration o! the•• concerns will certainly be apprae1ated. 

R••pectfu 

~)IJ 
Dee M. Re 

CC: Richard Stalling• 
Larry Larocco 
Stev• Symma· 
Larry Crai; 
Pat William• 
Max Baueu• 

• 
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Ms. Beverly Fayson 
General Services Administration 
FAR Secretarial (VRS) 
18th and F Streets, N. W., .Room 4041 
washington, D.C. 20405 
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AMY OAKU YOUNG 

""ONCIA N. Wlo4CCL.C• 
STAC:CT A. OCWITT 

COUNSEl. 
COWA•O 8. OII.L.ON, J lt. 

Re: FAR Case 91-13; Proposed Federal Acquisition 
Regulation; ·Acquisition of Utility Services 

Dear Ms. Fayson: 

Enclosed are an original and three (3) copies of 
comments which were filed by telefax with your office on July 23, 
1991, in the case 91-13. The comments were filed on behalf of 
Arkansas Power and Life Company, Louisiana Power and Light 
Company, Mississippi Power and Light Company, and New Orleans 
Public Service Inc. 

If you have any questions concerning this matter, 
please do not hesitate to contac·t me. 

EBD:dkl 
Enclosure 
cc: Mr. Kent Foster .. 

Mr. J. P. Herden 
Mr. Tom Lind 
Mr. Bob Greenfell 
Mr. Rodney Gilbreath 
Mr. Dempsey Ladner 

Yours very truly, 

MITCHELL, WILLIAMS, SELIG & TUCKER 

By ·~~rr 
E. B. Dillon, Jr. 

JUl 2 3 1991 
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VIA FACSIMILE AND PEnERAL EXPRESS 
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Re: FAR Case 91-13; Proposed Federal Acquisition Regu­
lation; Acquisiti~ri of Utility Services 

Dear Ms. Fayson: 

Arkansas Power & Light Company, Louisiana Power & Light 
Company, Mississippi Power & Light Company, and New Orleans 
Public Service Inc. (the "Companies") are wholly owned subsid­
iaries of Enterqy Corporation, a public utility holqing company. 
The Companies are engaqed in the. business of generating, 
transmittinq and distributing retail electric power and energy to 
its custom~rs in the states of Arkansas., Missouri, Louisiana, 
Mississippi, and the city of New Orleans, Louisiana. The compa­
nies also provide retail electric service to federal aqencies and 
facilities. The Companies are regulated· either by the state 
regulatory bodies of·each state in which they operate or, in the 
case of New Orleans. Public Service Inc.,· by the Council of the 
City of New Or~eans. 

The Companies submit the followinq comments concerning the 
proposed Federal Acquisition Regulation; Acquisition of Utility 
Services, as published in 56 Fed. Req. 23982 (May 24, 1991). The 
comments submitted by Edison Electric J:nstitute ("EEI") address 
many of the concerns which the Companies have with the proposed 
regulations. The Companies concur with and endorse the comments 
submitted by EEI. However, the Companies have identified several 
areas of interest to them which require that EEI's comments be 
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expanded upon and have identified several issues not addressed by 
EEI .. Where language is proposed, recommended deletions to the 

· language .in the proposed FAR will be indicated by a strike out of 
the language, and language additions to the text will be 
indicated by _underlining the new material. In instances where 
EEI has already· proposed additional language, we will use EEI's 
proposed language with our amendments indicated as stated above. 

comrnent 1. The Companies generally concur with EEI's 
proposed language revisions to s· 24·1,Q_04~1 of the proposed DFAR 
so that it will more cl~sely reflect the intent of S 8093 of the 
Department of Defense Appropriations Act of 1988, Pub. L. No. 
100-2 02. To insure that th_ere are no ambiguities, we recommend 
that § 241.004-1 o-f the proposed DFAR be amended to read as 
fol!"ows: 

In addition to the requirements of FAR 41.0004, 
which· includes the requirement that federai 
agencies shall not purchase electricity in any 
~ann~r inconsistent with State law, DoD recognizes 
the unique characteristics of electric utility 
systems built under State-created obliqations to · 
serve all customers, including federal facilities, 
within their service territories. In accordance 
with Pub. L. No. 100-202, S 8093, DoD shall comply 
with the current regulations, practices and-deci­
sions of independent regulatory bodies which are 
subject to judicial appeal, governing the provi­
sion of electric utility service, including State 
utility commission orders. rulings and electric 
utility franchises. certificates of public conve­
nience and necessity, or service territories 

·established pursuant_ to State statute, rule, regu­
lation, or State-approved territorial agreements. 
This policy does not extend to regulatory bodies 
whose decisions are ·-not subject to appeal nor does 
it extend to nonindependent regulatory bodies. 

Comment 2. The Federal Government is to acquire 
electric services· in conformity with state law pursuant to Pub. 
L. No. 100'-202, S 8093. However, not all state regulatory bodies 
establish a service area by means of # franchise. Some commis­
sions issue certificates of public c9nvenience and necessity and 
in the certificate allocate to the electric utility the territory 
it is authorized to serve. Therefore, the definition of "Fran­
chise Service Territory" set forth in S 41.001 should be amended 
as follows: 
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Franchise s~ervice ~Ierritory means .9. franchise~ 
certificate of public conv~nience and necessity or 
service territory for a qeoqraphical area allocated to, 
defined or qranted to a specific utility service sup­
plier(s) under state law to supply customers in that 
area. 

comment 3. The.term "areawide contract" set forth in 
s 41.001 should be a~ended·to use t~e definition of "Franchise 
Service Territory" a.s stated in Comment 2 above. The proposed 
revision ~hould be amended to read: 

"* * * within the !franchise s~ervice area Territory 
of the supplier. Each. areawide··**" 

comment 4. · The term "regulatory body" appears several 
times in the p~oposed regulations. For example, the term "regu­
latory body" is used inS 41.006-2(c) and S 52.241•2(a). This 

·term should be defined in §. 41.001 to include_ a .state public 
service commission, public utility board·, or to cover circum­
stances similar to tha·t of New Orleans Public Service' Inc., the 
City Council. We recommend the· following: 

Regulatory body includes a state utility commission. 
state utility board. city ctiuncil. or city board of 
directors which, pursuant . to state .• law. has jurisdic­
tion to regulate retail electric service. 

Comment 5. Section 41. 004·-1 (b) should, in the case of 
electric utility service, be consistent with the provision of § 
8093. It· should be amended to include a refer.ence to orders, 
rules and regulations issued by a regulatory body: 

Except for acquisitions below the small purchase limit 
(see 13. 000) ,agencies shall acquire utility services by 
a bilateral written contract·, which must include the 
clauses required by 41.007, regardless of whether rates 
or terms and conditions of service are fixed or adjust-· 
ed by a regulatory body. In the case of electric 
-utility service, the contract should address the issues 
covered by 41.007 in a manner which is consistent with 
applicable state laws, a regulatory body's orders. 
rules. regulations, and filed tariffs. * * * 
Comment 6. Section 41.004-1(d)(1) is consistent with 

the lanquaq• of Pub. L. No. 100-202, S 8093. However, to remove 
any ambiquity and resolve potential-questions as to the interpre-
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tation of § 8093, the language should be modified to add words 
commonly used by many state regulatory bodies. 

(d)(l) Section 8093 of. the· Department of Defense 
Appropriations Act of 1988, Public Law 100-202, pro­
vides that none of the funds appropriated by the Act 6f 
any other Act with respept to any fiscal year ~~ any 

· dep~rtment, agency, or instrumentality of the United 
States, may be used for the purchase of electricity by 
the Government in any m~nner that is inconsi$tent with 
state law governing the providing of electric utility 
service, including state utility commission orders or 
rulings and electric utility franchises. certificates 
of public convenience and necessity-or service territo­
ries established pursuant to state statute. state rule. 
regulation, or state-approved territorial agreements. 

comment 7. The Companies agree with EEI's comments and 
proposed amendments to S 41.004-1(e). The proposed amendments 
should be consistent with the Companies' other wording changes 
suggested previously. Therefore, the language should be amended 
as follows: 

Prior to acquiring electric utiiity services on a 
competitive basis in an area qoverned by a franchise-'­
certificate of public.convenience and necessity, or 
service territory established pursuant to State law ·as 
provided in 41.004-1 (.d) ( 1) ~ the contracting officer 
shall determine, with the advice of legal.counsel, and 
by consultation with the Stat~_agency or agencies 
responsible for regulating public utilities that such 
competition would not be inconsistent with State law 
governing the provision of electric utility service, 
including State utility commiss.ion. orders· or rulings 
and electric utility franchises. certificates of public 
convenience and necessity. or service territories 
established pursuant to State statute, State rule. 
regulation, or State-approved territorial agreements •. 
Proposals from * * * 
Comment 8. Section 52.241-3(b) allows the Contractor 

and a federal agency to negotiate a rate schedule applicable to 
the class of service furnished if sudh a rate schedule is not on 
file. with a regulatory body. In the case of an electric utility,. 
if a rate schedule were negotiated, it would have to be approved 
by the regulatory body before becoming effective. An additional 
sentence should be added to the end of Paragraph (b) ·to clarify 
this point. We suggest: 
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In the case .of regulated electric utilities. a negoti­
ated rate schedule shall.be approved by the appropriate 
regulatory body before taking effect. · 

Comment 9. Section 52;241-8 states that the Government 
.will pay a "Connection Charge" to the Contractor for furnishing 
and installing new connection facilities. However, Section 
52.241-4(a) states that the Contractor, at its expense, shall 
furnish and install all facilities required to furnish service. 
This section should be subject to. the "Connection Charge''- provi­
sions of S 52.241-8. Therefore, the following language should be 
inserted at the beginning of S 52.241-4(a): 

Subiect to the Connection Charge provided for in Sec­
tion 52.241-8. ~4 the Contractor, at its expense, shall 
* * * 

The CompaRies appreciate the opportunity to submit the above 
comments and if we can answer any questions concerning them, 
please contact me. 

Very truly yours, 

ARKANSAS POWER & LIGHT COMPANY 
LOUISIANA POWER & LIGHT COMPANY 
MISSISSIPPI POWER & LIGHT COMPANY 
NEW ORLEANS PUBLIC SERVICE INC. 

By~~ E. B. Dillon, Jr. ) ~ 
MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
320 West Capitol Avenue 
Little Rock, Arkansas 72201 
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HAND DELIVERED 

Ms. Beverly Fayson 
General· Services Administration 
FAR Secretariat . 
18th & F Stre~ts NW 
Room 4041 
Washington, o. c. 20405 

RE: FAR case 91-13; Federal Acauisition Recnllation; Acauisition of 
Utility Services 

Dear Ms. Fayson: 

San Diego Gas &.. Electric (SDG&E) is repsonding to the propos·ed rule 
-published on May 24, 1991 (56 Fed. Req. 23982) which relates to the 
Federal Acquisition Regulations governinq the acquisition of 
utility services. 

SDG&E is an inve$to~-owned combined gas & electric utility serving 
over one million electric and 670, ooo gas customers in the. San 
Diego area. The federal government accounts for over 8% of SDG&E' s 
sales. Thus, SDG&E is extremely interested in the proposed rewrite 
of the FAR coveraqe dealing with ut~lity services. 

Briefly stated, SDG&E concurs with the comments submitted by the 
Edison Electric Institute (EEI) in response to the FAR case 91-13 

· proposed rule·. SDG&E is a member of EEI and has been involved in 
the formulation of the Institute's comments. Upon review, the 

. comment$ . very adequately address concern·s SDG&E has· about the 
proposed rewrite. SDG&E also feels that points made in its 
comments (copy attached) submitted to DOD on the proposed Defense 
Acquisition Regulations ,Supplement, Part 241 should b~ taken into 
account when coordinating the DFARS with the FAR. 

Thank you for your consideration and-attention. 

Respectful~~;itt 

M~~d 
Man_ager, Federa_l Gover 

enc 

JUL 2 3 1991 
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April 15, 1991 

VIA FACSIMILE 

Defense Acquisition Regulatory council 
OUSD(A) ATTN: Ms. Lucille Hughes 
Room 30139, the Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 90-743: DPARS Part 241 - AcqUisition of Utility 
Services. 

Dear Council Members: 

San Diego Gas & Electric Company ("SDG&E") submits these 
comments in response to the notice published at 56 Fed. Reg. 6056 
et seq. (Feb. 14, 1991), which sets forth the fourth increment of 
proposed changes to the Defense Acquisition Regulation Supplement 
("DFARS"). These comments focus on DFARS Part 241, which relates 
to the acquisition of utility services. 

SDG&E is a·n investor-owned combined gas & electric utility 
serving over one million electric and 670,000 gas customers in 
San Diego County, California. Among SOG&E's customers are 
several United States Navy and Marine Corps facilities, including 
Camp Pendleton, NAS Miramar, NAS North Island, 32nd Street Naval 
Station, Naval Amphibious Base Coronado, the Marine Corps 
Recruiting Depot and the Naval Training Center. In aggregate, 
the military accounts for over 8%.of SDG&E's sales, making SDG&E 
one of the nation's largest suppliers of utility services to DoD. 
SOG&E's retail sales-are regulated by the California Public 
Utilities Commission, whose decisions may be judicially reviewed 
pursuant to Cal. Pub. Util. Code § 1756. 

Although SOG&E finds that portions of the proposed Part 241 
revision lack clarity or are incomplete, we have read the 
proposed rule in light of established~interpretive principles, 
and, given this reading, SDG&E has no objections to the 
revisions. If, however, SOG&E's understanding of.the proposed 
rule (set forth.below) differs from the drafters• intent, SOG&E 
requests that such interit be clarified and the clarifications 
published for public comment. 



Defense Acquisition Regulato-rY Council 
April 15, 1991 
Page 2 

COMMENTS 

I. overview 

Re: DAR Case 90-743 

Given that -most utility services are provided by utilities 
with a franchised monopoly at retail, CoO has historically 
procured such services on a "sole source" basis. This is 
consistent with the. premise for allowing requlated monopoly 
service. The utility services are deemed a "n~tural monopoly;" 
i.e., rather than yieldinq a more efficient allocation of 
resources, competition would result in wasteful duplication and 
impair service reliability. Fundamentally, utility requlation 
provides the utility with a retail monopoly in a specified area, 
and permits the utility to recover the any reasonable costs 

· incurred, and a reasonable return on any investment made to 
provide the service. In turn, the utility is obliged to reliably 
serve the existing and foreseeable requirements of its retail 
c~stomers. · 

In such a regulat~ry regime, for CoO installations to cease­
to procuring service from the local utility would result in· 
•istranded investment." That is, compensation for investments 
made to serve CoO's existing and future requirements would be 
spread over the utility's remaining retail customers. Thus, any 
"savings" to the taxpayer would be at the expense of the 
uti_li ty' s other retail customers. . Moreover, under state law, the 
utility must remain the supplier of last resort for the coo 
installation, and thus the installation's ultimate reliability 
would depend on investment costs borne by others. 

By deferring to utility regulation, the proposed rule 
appears to recognize that it is not in the public interest for 
local utility customers to subsidize the taxpayer. At the same 
time, the proposal appears to permit coo to competitively procure 
where there is no potential for stranded investment, such as 
where service has been deregulated. Many requlators recently 
have attempted to identify where competition miqht supplement or 
replace traditional utility regulation. For example, in the 
natural gas industry, this has resulted in the "unbundling" of 
the commodity of natural gas from its delivery, allowinq large 
customers to procure their own qas di~ctly from qas producers or 
brokers, and to purchase only transportation service from the 
local utility. State and federal requlators have manaqed this 
process to protect retail customers and utility shareholders from 
the risks of stranded investment. On the other hand, 
deregulation of electric service has not proceeded as far, 
largely because t_he economics of electric production favor 
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vertical i.ntegration and there appears no way to fairly resolve 
the stranded investment problem. In any event, for CoD to 
respect state and local policy in its utility procurement is a 
sound way to avoid hurtinq local utility customers. 

II. 241.004-1 Policy. 

SOG&E's comments focus on Part 241.004, Acquirinq Utility 
Services." The first section, "Policy" (241.004-1) states that 
"CoD, as a matter of comity, will comply with the current 
regUlations, practices and decisions of independent· requlatory 
bodies which are subject to judicial appeal." SOG&E understands 
this policy statement ·would permit CoD to competitively procure 
utility services to the extent state or local regUlation permits 
other retail utility customers to do so. As SoG&E u~derstands 
it, this" section appears to embody the procurement policy set 
forth in Section 8093 of the CoD Appropriations Act Of 1988 (P.L. 
100-202). The reference to "comity" appears to reserve CoO's 
position that it is not bound by state or local utility 
regulation.in the procurement of utility services for new load. 
In other words, without· conceding that state or local regulation 
is otherwise controllinq, DoD agrees to accept such regulation as 
long as there is some avenue for judicial appeal. 

SOG&E also.understands this policy to require the DoD to 
comply with all "current regulations practices and decisions," 
not just tho~e associated with "accounting p~actices, · 
·allowability of costs and rates" as set forth in the_currently 
applicable § SS-103.2(a) of the Armed Services Procurement 
Regulation (OFARS) Supplement No. s. Procurement of Utility 

. Services. 

This policy would avoid unseemly and inefficient disputes 
with state regulators over jurisdiction. However, SOG&E has two 
concerns about the clarity of the propo$ed regulation. First, 
the rule is subject. to an exception in "FAR 41.004" which does 
not currently exist and has ·not been published for comment. Thus 
there is no way to tell whether the exception might swallow an 
otherwise sound policy. • 

Second, the.policy statement makes no reference to the 
currently effective Section _8093 of the 1988 DoD Appropriations 
Act governinq the procurement of utility services. Reference to 
such legislation would reinforce_ the apparent intent of the 
proposed rule. Given that this legi_slation specifically 
addresses the proposed policy, SDG&E submits that the final rule 
should explicitly refer to the legislation. 
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III. 241.004-2 Procedures 

SDG&E understands this section to specify where it is 
appropriate for contracting officers to solicit competitive 
proposals from potential suppliers of utility services. In other 
words, the presumption remains that sole sourcing with the local 
utility is appropriate except as set forth in this section. 
Specifically, SDG&E understands this section to operate as 
follows: 

• The contracting officer will determine whether competition 
: is possible under state or other regulation consistent with 
the policy set forth in the preceding section (241.004-l). 

Per section 241.004-2 (a) (i)~ the contracting officer is to 
consider whether competitive supply is possible only in two 
circumstances: where a "new-major utility service load · 
develops or a new military installation is established." 
This section also indicates that competition· is not possible 
where the governing regulatory body has determined that 
there is only one franchised territory or one franchised 
supplier. · 

• Per section 241.004-2 (a) (i) (B), the phrase "where 
competition exists" refers to the contracting officer's 
determination that competitive procurement may be possible 
pursuant to the prior section. This section (B) now 
consists of an incomplete sentence when the context requires 
a complete sentence, and this apparent drafting·error lends 
some ambigu~ty. Nevertheless, rules of construction require 
one to interpret (B).with reference to the prior section 
(A)'s determination of."competition." To construe "where 
competition exists" without reference to the prior section 
would effectively nullify the prior section, an 
impermissible construction. 

• Subsection 241 •. 004-1(a) (i) (A) (2) refers to "other potential 
suppliers." Such other suppliers may exist only as 
specified in the prior subsection (1), i.e., where there is 
more than one franchise, or no franchise at all exists. 

• With respect to periodi~ reviews !or competition in "ongoing 
contracts" in 241.004-2(a) (ii), the "availability of 
competition" refers to competition as determined by the 
contracting officer under criteria in the prior section (i), 
which includes the requirement that the determination is 
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limited to "a new major utility service load" or "a new 
military install~tion'' ~overned by existing contracts. 

IV. Conclusion 

SDG&E appreciates the. opportunity to comment on the proposed .. 
regulations. In sum, the proposal for part 241, appears to 
respect the proper role for state, federal and local regulation 
of natural monopolies, while allowing the DoD an appropriate 
scope for competitive procurement. 

As noted above, SDG&E's reading is hampered by lack of 
clarity in the proposed regulations. SDG&E has set forth its 
understanding_of the proposal based on the plain meaning of the 
words and by applying standard rules of construction. If the 
Council'·s or the drafters' understanding of the proposed rules 
differs from that set forth above, SOG&E strongly urges that 
clarifications.be published for comment prior to promulgation. 

Respectfully submitted, 

2?~~· a..........-....~· c __ 

E. Gregory Barnes 

Attorney for 
SAN DIEGO GAS ' ELECTRIC COMPANY 

cc: (via courier) 
Defense Acquisition Regulatory Council 
ATTN: Ms. Lucille Hughes 

• 
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EDISO'\ ELECTRIC 
I '\STITL TE 

July 23, 1991 

Transmitted· By Hand Delivery 

Ms. Beverly Fayson 
General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

~ )-1 :::;--- I I::;;· 
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Re: FAR Case 91-13: Proposed Federal Acquisition Regulation's For 
the A'cquisition of Utility Services 

Dear Ms. Fayson: 

The Edison Electric Institute ("EEl"), on·behalf of its member utilities, hereby 
submits the5e comments on the proposed Federal Acquisition Regulations 
concerning the Acquisition of Utility Services (56 Fed. Reg. 23982 (1991)). 

EEl is the association of the nation's ·investor-owned electric utility 
companies. Its members serve 96 percent of all customers served by the 
investor-o.wned segment of the electric utility industry. They generate 
approximately 78 percent of all the electricity used in. the country, and ·serve 
74 percent of all ultimate electricity consumers in the nation. 

Although these comments are directed toward the proposed FAR regulations 
published on May 24, 1991 (56 Fed. Reg. 23982), those regulations are intended 
to work in tandem with the proposed DFARs published on February 14, 1991 

JUL 2 3 f99f 
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(56 Fed. Reg. 6056). As a result, these comments also address issues relating to 
the coordination of the two sets of regulations. 

A. General Comments: As you know, Congress has on two 
occasions enacted specific legislation requiring Federal facilities to comply 
with State public utility laws regulating. electric utility services. See Pub. L. 
No. 99-500, § 620 (1986); Pub. L. No. 100.202, § 8093 (1987). Both Seriate and· 
House Committees published ·lengthy reports explaining the policy basis for 
these statutory directives. See~ ~ S. Rep. No. 406, 99th Cong., 2d Sess. 68 
(1986); H.R Rep. No. 723, 99th Cong., 2d Sess. 79 (1986); S. Rep. No. 100-235, 
100th Cong., 1st Sess. 70 (1987); H.R. Rep. No. 100-498, 100th Cong., 1st Sess~ 
673 (1987). 

In the first legislative enactment, Congress directed that: 

. · N.one of the funds appropriated or made available 

. ·by this Act shall be used to implement or enforce 
the rule proposed on May 7, 1986 (51 Fed. Reg. 16988-
16991), or any other regulation issued pursuant to 
statute requiring competitive bidding for electricity, 
gas~. or steam utility services acquired by the Federal 
Government. 

Pub. L~ No. 99-500, § 620 (October 18, 1986). 

The Senate Report accompanying this Bill stated that: 

The. Committee has adopted this section to protect 
utility customers from the burden of increased rates 
that inevitably would result if Federal facilities 
abandon local utility systems. Utility systems have 
built necessary capacity under State-aeated 
obligations to serve all customers, including 
Federal facilities, within their service territories. As 
a general rule, under State law only one utility is 
authorized to provide retail utility service within . 
its service territory. The prOposal [for competitive 
bidding] has serious legal, technical, and economic 

2 
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repercussions. The Committee intends that this 
provision a void these detrimental consequences. 

s. Rep. No. 406, 99th Cong., 2d Sess. 68 (1986). 

Silnilarly the House Report concluded that: 

PW"Suant to the paramount duty to serve its 
customers, utilities across the nation have invested 
billions of do~lars to provide generating and 
transmis$ion capacity, in part in reliance upon the 
projected needs of the Federal Government. The 
Federal Government has enjoyed the benefits of the 
reliable and efficient utility service provided by 

·these systems. Now it ~as been proposed that the 
:Federal Government seek competitive acquisition 
of utility supply, notwithstanding the fact that the 
local utilities have built their systems to 
accom~odate the present and future needs of· 
federal facilities. · 

If the Federal· Government switches 
suppliers, the fixed. costs of capacity built to serve 
federal facilities wou~d almost immediately be 
shifted to the remaining customers of the utility. 

H.R. Rep. No. 723, 99th Cong., 2d Sess. 79-80 (1986). 

{{/-J~lfi. 

In 1987, Congress adopted additional legislation clarifying and 
extending these restrictions on federal procurement of electric utility services 
and directed that: 

None of the funds appropriated or made available 
by this or any other Act with respect to any fiscal 
year may be used by any Department, agency, or 
instrumentalif3 of the Uniteei States to purchase 
electricity in a manner inconsistent with State law 
governing the provision of electric utility· service, 

3 
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including State utility commission rulings and 
electric utility franchises or service territories 
established pursuant to State statute, State 
regulation, or State-approved territorial 
agreements .... 

Pub. L No. lOQ-202, § 8093 (December 22, 1987) (emphasis added). 

~e Senate Report accompanying this 1987 Bill stated that: 

This provision is intended to protect remaining 
customers of utility systems from the higher rates 
that inevitably would result if a Federal customer 
were allowed to leave local utility systems to obtain 
retail ·electric utility service from a nonlocal 

.. supplier. · 

• • • 

Whether through service territory, a franchise, a 
service-related permit, a· certificate of public 
convenience and necessity, a territorial agreement, 
or other means, retail electric utility service usually 
is· provided by one supplier within any given area. 
When procurins retail'electric utility service. the 
Federal Government should abide by these service 
arrangements just like any other customer of an 
electric utility. 

S. Rep. No. lOQ-235, lOOth Cong., 1st Sess. 7Q-71 (1987) (emphasis added). 

. These two statutes, and their accompanying legislative history, 
require that, in procuring electric utility service, all Federal departments, 
agencies or instrumentalities (i.e .. facilities) shall comply with existing 
territorial divisions, and other requirements, established pursuant to State 
law for: · 

4 
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• ·existing uses which are within a utilitys State-assigned 
·service terri tory; 

• new load for those uses; and 
• proposed new uses. 

Consistent with this statutory obligation, the proposed 
regulation co.ntains an explicit reference to § 8093 and the statutory language, 
which we strongly endorse. However, there is considerable ambiguity with 
respect to the application of this legislative requirement throughout the 
remainder of the proposed regulation. Our specific comments below address 
and provide some recommendations to clarify these ambiguities. 

We understand that these regulations were designed to apply to 
·a variety of types of utility services, not just electric utility service, and that 
they were intended to address both regulated and unregulated suppliers. The 
breadth of the regulations has caused them to contain overly broad 
provisions which in several drctimstances do not adequately address the 
unique nature o( electric utility services. In other instances, the regulations 
impose conflicting or unclear obligations upon the parties to el~c utility 
contracts. Elsewhere, the regulations appear to require preferential treatment 
of the Government as a customer, or treatment in a manner inconsistent 
with applicable State law. 

. With respect to the coordination of the proposed FAR and 
DFAR regulations, we ask that you take into account the comments 

, submitted to DoD on the proposed DFARs by EEl, and by two of its member 
companies, Central and South West Corporation and San Diego Gas & 
Electric Company. In addition, we specifically recommend that§ 241.004-1 of 
the proposed DFAR be amended to read as follows in order to more closely 
reflect the intent of § 8093: 

(1) iMeept as pF&'Jias& iR Ps\R 4l,QQ41 In ~ition to 
the req~irements of FAR 41.004, which includes the 
requirmaent that federal agencies sluJll not 
purcha" electricity ill any 11UU1ner inconsistent 
with State law, DoD recognizes the aique 
characteristics of electric utility systems built under 
State-created obligations to ·serrJe all customers, 

5 



including federal facilities, within their service 
territories. In accordance with Pub. L. No. 100-202, 

· § 8093, DoD shall, as a ma~er 9f E9mit¥, v;ill, 
comply with the current .regulations, practices and 
decision-s of independent regulatory bodies which 
are subject to judicial appeal, gotJeming the 
T"OtJision of electric utility seroice, including State 
utility commission rulings and electric utility 
franchises or seroice tnrito1Us established 
pursuant to State statute, State regulation, or State­
approtJed territorial agreements. This policy does 
not extend to regulatory bodies whose decisions are 
not subject to appeal nor does it extend t~ 
nonindependent regulatory bodies. 

B. · · Specific Comments:· In order that the new regulation complies 
with existing federal law, and in order to improve the clarity of the 
regulations and reduce unnecessary ambiguities, we recommend the 
following revisions. For ease of reference, recommended deletions to quoted 
text are indicated by a sa:i~e 9Yt and additions to-quoted text are indicated by 
an italicized print such as this. 

1. In order to reflect the other statute adopted by Congress 
governing the _subject matter of these regulations, the "Authority'' description 
following the Table of Contents for Part 41 should be amended to add "Pub. L. 
No. 100-202, § 8093." 

2 Because Pub. L. No. ·100-202, § 8093 requires that the 
Federal Government acquire electric services in conformity with State law 
and since service areas are not always established by "franchises," the 
definition of "Franchise serTJice territory" in Section 41.001 should be 

· amended for clarification to read as follows: 

Franchise or serTJice territory means a geographical 
area, defined or granted to a specific utility service 
supplier(s) under StAt~ law lo supply customers in 
that area. 

6 



3. When the Government terminates a utility service 
contract, it may be obligated to pay "termination liability" covering.the cost of 
connection charges, as the definition of "Termination liability'' indicates. In 
addition, however, the Government may also be obligated to pay other . 
charges required by the contract (or in the case of electric utility service, other 
charges filed with or approved by the applicable State regulatory agency). As a 
result, the defmition of ~'Termination liability'' should be modified as 
follows: · 

Termination liability means a contingent 
Government obligation to pay a utility supplier the 
unamortized portion of a connection charge and 
any other applicable non-refund4ble serrJice charge 
in the event that the Federal Government 
.terminates the contract before the cost of 

: connec:tlon facilities has been recovered by the 
utility supplier (see Connection charge). 

4. _Section 41.002(b)(6) should be amended to assure that the 
acquisition of electrical equipment and facilities are also consistent with 

. applicable State law.· Therefore we recommend that Section 41.002(b)(6) be 
amended as follows: . 

Acquisition of rights in real property, acquisition of 
public ·utility facilities, and on-site equipment · 
needed for the facility's own distribution system, or 
construction/ maintenance of government-owned 
facilities so long as electric utilif¥ seroices 7"'DTJided 
by such acquisitions are consistent with St11te l11w 
goTJeming the proTJision of electric utility seroice, 
~~nd the Public Utili~Us RepliJtory Polkies Act of 
1978 (Pub. L. No. 95-617, 92 Stat~ 3117), a 
a1'1"'0flrlllte; or 
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as follovvs: 
5. Sections 41.003(a)(l), (2), and (3) should be amended 

(1) The General Services Administration (GSA) is 
authorized by section 201 of the Federal·Property _ 
and Administrative Service Act of 1949 as amended 
(40 U.S.C. 481), and Pub. L. No. 1lJ0-202, § 8093, .... 

(2) The Department of Defense. is authorized by 10 
U.S.C. 2301, 2304, .aM-40 U.S.C. 474(3), and Pub. L •. 
No. 100-202, § 8093, .... 

(3) The Department of Energy (DOE) is authorized 
by ~e Department of Energy Organization Act (42 
U.S.C. ~ 7251, et seq.), and Pub. L. No. 100-202, 

.. § 8093, .... 

6. As noted above, Federal agencies are required by § 8093 to 
acquire electric_ utility services consistent with applicable State law. This 
includes rates, terms and conditions which are filed with or approved by the 
regulatory ~dy assigned by State law to regulate such matters. In many cases, 
these are sufficiently detailed ·that a separate contract should not be necessary. 
In order to make this regulation consistent with this statutory mandate, 
Section 41.004-1 (b) should be amended as follows: 

Except for acqUisitions below the small purchase 
limit (see 13.000) agendes~which acquire 
utility services by a bilateral written contract, must 
include the clauses required by 41.007, regardless of 
whether rates or terms and conditions of service are 
fixed or adjusted by a regulatory body. In tM case of 
tlectric utility seroice, any contract should address 
the issues CD'Dned by 41.007 in a m~UU~er which is 
consistent with applicable Stau laws, regulations, 

. and filed tariffs. Agencies may not use the utility 
supplier's forms and clauses to avoid the inclusion 
of provisions or clauses required by 41.007 or by 
statute. (See 41.004-2{c) for procedures to be used 
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.when ·a supplier refuses to execute a .written 
contract.) 

7. Section 41.004-l(d)(2)(iii) should be modified to follow 
·more ·closely Congress' explanation of the reliability exception to§ 8093. The 
Senate Report describes the reliability exception by emphasizing th~t: · 

[T]he Committee expressly rejects any 
interpretation of this section that would permit· 
reliability concerns to be used as a smokesaeen for 
competitive procurement or other practices 
inconsistent with State law concerning the 
provision of electric service. Similarly, the mere 
fact that a military installation may be able to obtain 
better reliability from a different utility than the 

··one in whose service territory it is located or the 
fact that the installation may obtain better reliability 
by receiving service ·from two utilities rather than 
one, is not sufficient to ovenide the State law 
concerning the provision of electric service. In · 
order for State law to be overridden, the degree of 
reliability souiht for the military installation must 
be essential to realizing the installation's national 
defense purposes. and the installation must be 
unable to receive that degree of reliability from. the 
utility (or utilities) that would otherwise provide 
electric service under State law. 

S. Rep. No. 100-235, lOOth Cong., 1st Sess. 71-72 (1987) (emphasis added). 
Because of this legislative intent, Section 41.004-l(d)(2)(iii) should be modified 
to read as follows: 

(iiil The Seaetary of a military department from 
purchasing electricity from any provider when the 
utility or utilities having applicable State-approved 
franchise or other service authorizations are found 

· by the Seaetary to be unwilling or unable to meet 
unusual standards for service reliability that are 
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ReCeSSaf)' •er tAe p~eses ef RaSeAal Se&eASe. 
essential to realizing the installation's national 
defense purposes. In making this determination, 
the mere fact that a military installation may be able 
to obtain better reliability from a different utility 
than the one in whose seroice territory it is located 

. or the fact that the installation may obt1Jin better 
reliability by receit1ing senJia from two utilities 
rather than one, is not sufficient to 0t1erritle State . 
law for the prot1ision of electrical seroice. 

(/J-13-17! 

8. Section 41.004-1(d)(3)(ii) as proposed authorizes any 
federal agency to enter into an interagency agreement with a federal power 
marketing agency or TV A ·(collectively referred to as ''FPMAs") for the 
"transfer of electrical power." The proposed authorization is not limited to 
power produced by FPMAs, and eowd, therefore, be interpreted as 
authorizing FPMAs to act as power brokers in transferring power to federal 
agencies. However, this ~pproach raises two serious legal problems. 

First, the courts have recognized that an FPMA "does not have 
unlimited authority to purchase nonfederal power."· Salt Lake City v. WAPA, 
926 F.2d 974,982 (lOth Or. 1991). Although Congress has directed the FPMAs 
·to maximize "the sale of federally produced power at firm rates" (!g.), and 
FPMAs ·may purchase non-federal.power to firm-up the federal hydro-based 
power, .. Congress never intended FPMAs to become power brokers authorized 
to displace customary utility services by buying and reselling non-federal 
power to federal agencies or private purchasers. As a result, the courts have 
held that: 

power marketing agencies may purchase such non­
federal power and energy as is reasonably incidental 
to the ·integration of federally produced 
hydroelectric power. 

• 
Id. (emphasis supplied); United States v. SMUD. 652 F.2d 1341, 1345 (9th Cir. 
1981) (inherent authority to purchase power "when condition$ prevent hydro­
electric facilities from functioning at capaCity''). Because of this limitation on 
the role of FPMAs, Section 41.004-1(d)(3)(ii)'s purported grant of authority to 
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FP~fAs to "transfer electrical power" can be no greater than the authority 
FPMAs have under the existing statutes and legislative history. 

Second, under § 8093 where such- transfers constitute retail sales 
within the meaning of State law, they must not be inconsistent with the 
governing State law. 

For these reasons, Section 41.004-l(d)(3)(ii) should be amended to 
read as follows: · 

(3) Additionally, the head of a Federal agency may-

. . ... 
(ii) Enter into an interagency agreement, pursuant 

:to 41.004-6 and 17.5, with a Federal power 
marketing agency (I'FPMA") or the Tennessee 
Valley Authority (11TVA") for the transfer to the 
agency of electrical power •e tlle ageR~ produced by 
the FPMA or the TV A (or· nuzsont~bly incidentt~l to 
the integration of federally produced hydroelectric 
power), protJided· thtJt where such a trtnasfer 
constitutes a retail sale under State ltJW, it is not 
inconsistent with State lt~w; and 

9. Section 8093 requires that the Government may not 
purchase electricity 1'in any manner that is inconsistent with State law 
governing the provicilitg of electric utility service." As a result, the 
Government may not purchase electricity from a "non-utility'' or from 
another electric utility in a manner inconsistent with State law. For ~ese 
reasons, we recommend that 41.004-l(d)(3)(iii) be modified as follows: 

(3) Additionally, the head of a Federal agency may­

(iii) ConsisUrlt with GJ1Plialbk Stt~te 
ltJW, &.enter into a contract .... 

11 
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10. Pursuant to § 8093 I the procurement of electric service 
through any means which are inconsistent with State law is prohibited. 
Accordingly, the appropriateness of competitive procurement is a legal issue, 
not a markedng issue, and a market survey is a wholly inappropriate 
mechanism for making such an assessment. The only means for 
d-etermining the requirements of State electric utility law which is consistent 
with the mandate of§ 8093 is through consultation with the applicable State 
agency or agencies. In addition, in order to assure the reliability of the 
representation by proposed alternative suppliers, the regulation should be 
adapted to employ requirements similar to those routinely prescribed for 
other certifications under the Federal Acquisition Regulations. See. ~ FAR 
52.203-8, ~~Requirement for Certification of Procurement Integrity;" and FAR 
52.209-5, ~~certification Regarding Debarment, Suspension, Proposed 
Debarment, and Other Responsibility Matters/' Therefore, Section 41.004-l(e) 
should be amended as follows: 

~ Prior to acquiring electric utility servic~ on- a 
competitive basis iR U\ •aa 89UQRlQQ ey a RaR&I\i&e 
serv4ee teRhery, the contracting officer shall 
detennine, with the advice of legal counsel, and by 
consultation with the State agency or agencies 
responsible for regulating public utilities a Market 
&\IPl&f sr »lf stller apprspriate JReaR&, that such 
competition would not be inconsistent with State 
law governing the provision of electric utility · 
service, including State utility commission rulings 
and electric utility franchises or service territories 
established pursuant to State statute, State 
regulation, or State-approved territorial 
agreements. Proposals from alternative electric 
suppliers must be SUJ11'0rled"' tua order from tM 
a7'1"opriate Stau agency etmfirming thtJt seroia 
can be protJi~d in a 11UJnner 110t inconsistent with 
§ 8093 and must provide a certifiution under oath 

· from a CQrpo.rate triu president, or pnson of 
:, . compartJble authority ill a unincorportJud entity, 

rapreseRtatisR that service Can be provided in a 
manner not inconsistent with§ 8093 of Public·Law· 

. 12 
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100-202 (see 41.004-l(d)). The representation must 
be. supported with apptopriate legal and factual 
rationale. 

Corresponding modifications are suggested for 52.241-11. 

-'11·'/:317b 

11. Consistent with Comment 10 above, Section 4l.004-2(a) 
shouid be amended as follows: 

· Prior to executing a utility service contract, the 
contracting officer shall comply with Parts 6 and 7 
and subsections 41.004-1(d) and (e). In accordance 
with Parts 6 and 7, and if the contracting officer 
determines that the contract is not inconsistent 
with applicabl~ State law governing the prot~ision 

.·of electric utility serrJice, agencies shall, conduct 
market surveys and perform acquisition planning 
in order to promote and provide for full and open 
competition. If competition for an entire utility is 
not available, ~e market &Wl~Vey this process may 
be used to determine the availability of competitive 
sources for certain portions of the requirement. 
The scope of the term "entire utility service" 
includes the provision of the utility service 
capacity, energy, water, sewage, transportation, 
standby or back-up service, transmission and/or 
distribution service, quality assurance, system 
reliability, system operation and maintenance, 

· metering, and billing. 

12. As noted above, federal agencies are required by § 8093 to· 
acquire electricity in a manner not inconsistent with applicable· State law. 

. State law frequently mandates the use of certain contract terms and 
conditions which have been filed with' or approved by the appropriate State 
regulatory authority. As a result, State law may direct electric utilities and 
their customers to abi~e. by certaiJ;l filed terms and conditions which may be 
different from those suggested by ·Section41.007 and incorporated into a 

·tendered contract pursuant to Section 41.004-1 (b). To accommodate this 
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potential conflict with State law, we recommend that Section 41.004-2(c) be 
amended as follows: 

· When a n.on-electr~c utility supplier refuses to 
execute a tendered contract as outlined in 41.004-
1(b), or an electric utility supplier refuses to execute 
such a contract for reasons othn than that it 
contains terms or conditions inconsistent· with 
applicable State law,_ the agency shall obtain a 
written definite and final refusal signed by a 
corpor.ate officer of the supplier. (or if unobtainable, 
documentation of any verbal refusal by a corporate 
officer) and transmit this document, .along with 
statements of the reasons for the refusal and the 
record of negotiations, to GSA at the address 

. :specified at 41.004-3(b). Unless urgent and 
compelling circumstances exist, or in the CIISe of an 
electric utility supplier unle~ the tendered contract 
contains tenns and conditions which are 
inconsistent with applicable State law, the 
contracting officer shall notify GSA prior to 
acquiring utility services Without executing a 

·· t~dered contract. After such notification, the 
agency may proceed with the acquisition and pay 
for the utility service under the provisions of 31 
U.S.C. 1501(a)(8)-

13. . Consistent with Comment 6, addressing Section 41.004-
1(b), the second sentence of Section 41.004-2(e) should be changed to read as 
follows: 

The contracting officer shall take actions to execute 
• any necessary bilateral written contract (see 41.004-
.l(b)) prior to expiration of the one-year period. 

14. Section 41.004-4, concerning GSA areawide contracts, does 
not recognize the limitations imposed by,§ 8093. An agency in an area 
covered by an areawide contract may only acquire utility service under that 

14 



~-ts·. Beverly Fayson 
I t.:l y 23, 1991 

contract if such an arrangement is not inconsistent with State law. Therefore, 
Section 41.004-4(a) should be amended as follows: 

GSA enters into areawide contracts (see 41.001) for . 
use.by federal agencies in the acquisition of utility 
services. An agency· in an area covered by an 
areawide contract shall acquire utility services 
under the areawide contract unless the agency 
determines that more advantageous rates or terms 
and conditions. are. available from another supplier 
under a separately negotiated contract; pro'Dided 
that in the case of electric utility serrJices, neither 
the areawide contract nor the separately negotiated 

.. contract is inconsistent with applicable State law . 

.. 15. Section 41.004-S(b)(1) should recognize that the number of 
available suppliers may be limited by State law. Therefore, the Section should 
be amended as follows: · 

. The number of available suppliers, or in the case of 
electric utility suppliers, tM number of suppliers 
permitted by State law to seroe tM area in question; 

16. Section 41.004-S(b}(7) imposes an obligation on the 
contracting officer to make a subjective evaluation of a utility's intent 
without providing any objective criteria. In addition, the regulation fails to 
recognize that, in some circumstances, a fad.lity may not be authorized under 
State law to satisfy its electric service requirements by, for example, wheeling 
power from an alternative provider. Many States already restrict the 
availability of so-called "retail" or "self-service" wheeling such as this. In 
order to correct these deficiencies, we recommend that the proposed 
paragraph 7 be amended to read as follows: 

(7) In tM case of utility seroia for which 
· transportation seroices ha'De been requested (and in 
tlu CJJSe of electric utility seroiu, if lnUier Stau laiD, 
tlu agency is allowed to aafuire such serDia from a 
source which requires tranSmission serrlices): (i) 
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any requests to the host utility for transportation or 
transmission services, (ii) the host utility's response 
to such requests, and (iii) any rates for such 
transportation or transmission serr~ias quoted by 
the host utility. 

17. Since § 8093 provides no exemption for interagency 
agreements for the·acquisition of. electricity, Section 41.004-6 should be 
amended to recognize this limitation: 

Agencies shall use interagency agreements· (e.g., 
consolidated purchase, joint use, or cross-service 
agreements} \e ae'lwire when acquiring utility 
services or facilities from other Government 
agencies; provided that. where such an acquisition 

·· constitutes a retail sale of electricity under State law, 
it is not inconsistent with State law and shall 
comply with the policies and procedures of Subpart . 

· 17.5, Interagency acquisitions under the Economy 
Act. 

18. Section 41.00S(a)(S) should be modified as follows to 
clarify that the available sources of supply may be limited by State law: 

Identification of all available so"rces or methods of 
supply (which in the case of the T"Ocurement of 
electric utility services means identifiCJJtion of 
alternative sources, if any, for the T"Ovision of such 
seroice in a manner not inconsistent with State 
law), 1111d an.analysis of the cost effectiveness of 
each, and a statement of the ability of each source to 
provide the required services, including the 
location and a desaiption of each available 
supplier's facilities at the nearest point of service, 
and the cost of T"Oviding or obt11ining necess11ry 
backup and othn ancillary Stp'Dices if not pro'Oilled 
by a particular altenuttive source. 

16 
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19. Section 41.006-1 provides for monthly invoice and annual 
contract reviews to~ inter alia. "examine· utility commercial markets for 
advantageous competitive resolicitations." To avoid confusion about the 
appropriateness of such reviews in the case of electric utilities subject to the 

·provisions of§ 8093, and to reduce the Gove~ent's costs of performing 
needless reviews, this Sec·tion should be modified to add a sentence to the end 
as follows: 

In the case of electric utility serrrices, competiti'De 
resolicitations are only authorized when consisten't 
with. State law, and reTJiews of utility commercial 
markets should be undertaken only after it is 
determined that competition is not inconsistent 
with State law~ 

·· 20; Section 41.006-2(a) provides that the acquiring agency shall 
. detert11ine whether any changed rate for utility services is "reasonable, 
justified and not disaiminatory." Since the rates for retail electric service are 
governed by State regulatory commissions, under§ 8093 it is up to those · 
commissions to. make these determinations, rather than the acquiring federal 
agency. Accordingly, this Section should be modified to add the following 
proviso at the end: 

; proTJided .howeTJer that in the c"" of electric 
utility seroices; the agency sluJll abide by the rates, 
terms and conditions of service as they may be 
changed from time to time by the applicable State 
regulatory bod~ in accordance with State law. 

21. Section 41.006-2(c) also provides that "any ra.te change 
shall be made a part of the contract by contract modification." Typically the 
parties to electric utility service contracts agree that the governing rate shall be 
as approved by the public utility commission from time to time. It is 
tremendously wasteful and unduly time consuming to require that the 
·contract actually be modified in writing for each Stat~approved change in 
·rates, terms or conditions. Therefore, we suggest that the final sentence. add 
the following proviso: ~ · 
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,· provided however that in the c~se of electric 
utility services, the contract need not be modified in 
writing so long as the State~approved change in 
rate, terms or conditions is provided to the agency 
in writing by the supplief.. : · 

22. As now written, Sections 41.007(a) and (b) could be 
interpreted to· elevate the Government's terms and conditions above 
applicable State laws, rules, regulations, and tariffs governing tl\e provis!on of 
eleetric utility service. However,§ 8093 (see 41.004-1(d)) ·clearly gives such 
State provisions complete precedence over these proposed federal contract 
terms and conditions, even if the State pr~visions are not mentioned in a 
contract. Indeed, 52241-2(a) seems to recognize this situation. Therefore, 
Sections 41.007(a) and (b) should be modified as follows: 

:(a) Because the terms and conditions under which 
utility suppliers furnish service may vary from area 

, to area, the differences may influence the terms and 
conditions appropriate to a particular utility's 
contracting situation. To the ertent that the terms 
and conditions under which electric utility 
suppliers furnish seroice are filed with or approtJed 
by a State regulatory body, or otherwise specified by 
State law or regulation, in accordance with Section 
8093 of the Department of Defense Appropriations 
Act of 1988, Pub. L. No.l00-202, such terms and 
con:ditions shall gotJem the contractual 
relationship, and shall be treated as if incorporated 
into the contrad as of the date first entered into and 
as modified by the State regulatory body from time 
to time thereafter." To accommodate requirements 
that are pecUliar to the contracting situation, this 
section presaibes clauses on a "substantially the 
same as" basis (see 52.101) which permits the 

· contracting· officer to prepare and utilize variatio~s 
of the presaibed provisions and clauses ~as · 
a~opriau. ~ 

18 



(b) Except in the case of electric utility service for 
which 4ny term or condition is filed with or 
approTJed by a State regulatory body, or otherwise 
specified by State law or regulation, in which went 
pursuant to Section 8093 of the Deparlme11t of 
Defense Appropriations Act of 1988, Pub. L. No. lOD-
202, those terms· or conditions shall got1em, +the 
contracting officer shall as a1'1'roJ1rlate insert in 

- solicitations and contracts for utilities services 
clauses substantially the same as the following: 

CJJ;--1'3-J'lt, 
..... . 

23. Sections 41.007(c) and (d) are apparently intended to be 
mutually exclusive, so that if one subparagraph applies the other does not. 
Subsection (c) calls for insertion of a certain clause when the Contractor is a 
regulated entity, while subsection (d) calls for a different clause when the 
Contractor is unregulated~ However, a utility supplier may be a regulated 
entity but not necessarily for all electric service contracts. Therefore, the 
emphasis should be on which aspects .of the contracted services are .regulated. 
Accordingly, subsections (c) and (d) should be amended as follows: 

. . 

(c) The contracting officer shall insert a clause 
substantially the same as the cia~ at 52.241-6, 
Change. in Rates or Terms and Conditions of 
service for Regulated ijwpplieF& Seroices, in . 
solicitations and contracts for utility services • \\IAeA 

'ae Yslit:y sYpplieF is to the e%tent such seruices are 
·subject to a regulatory body. 

(d) The contracting officer shall insert· a clause 
substantially the same as the clatise at 52.241-7, 
Change in Rates or Terms and Conditions of 
Service for Unregulated iYpplieJ& Serr1ices, in 
solicitations and contracts for utility services \YAeR . 

tae Y&lit:y &Ypplier i6 to the atent such seroices are 
not subject ~o a regula~ry body . 

.. 
24. Section 41.007 should make it clear that the insertion of 

particular clauses should not be read as .a bar to adding other clauses that may 
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be needed under the circumstances. These additional clauses should be 
subject to negotiation between the parties. Accordingly, a new Section 
41.007(k) should be added as follows: 

(k) When appropriate to enhance the economy, 
efficiency, reliability .or quality of seroice, the 
contracting officer shall hatJe authority to add other 
clauses as the part~s may agree. 

25. ·Section 52.241-1 on Conflicts appears to be a clause 
intended to avoid the "battle of the foims." The clause attempts to rank: (1) 
terms in the main body of the contract (including the specifications), (2) terms 
in a rate schedule, rider, or other writing incorporated into the contract by 
reference or otherwise as an exhibit to the contract, and (3) terms in the 
Contractor's rules and regulations entirely external to the contract. 

As now written, however, Section 52.241-1 seems to overlook 
two key principles: (1) under§ 8093 (see 41.004-1(d)), in the case of electric 
utility service, all applicable State laws and tariffs, ~es, and regulations filed 
with or approved by the State regulatory body take precedence over all terms 
of the contract (including the specifications), ·whether set forth in the main 
body or in an exhibit; and (2) a carc:Urial rule of contract interpretation that all 
clauses should be interpreted consistently with one another and that a 
priority rule should apply only when there· is unavoidable conflict. 

Therefore, Section 52.241-1 should be clarified as follows: 

The writings comprising the contract sluJll be 
treated a complementary IUUI shall be interpreted, 
wheneDer possible, consistently with ou tUJother 
to tldline tlu parties' intent. To the extent of any 
ineeR&i&teRa,r conflict 11mong such writings, they 

· shall take preadence ill tM following order: (11) 
e&M•:eeR the terms liM conditions of this contract 
(including the specifications), (b) the terms and 
conditions ill .aR4- any rate schedule, rider, or 
e.Weit other writing incorporated in this contract 
by reference or otherwise as ·lin chibit, 11nd (c) the 
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terms er arty of the Contractor's rules and 
regulations not approved by the applicable 
governing regulatory body. Yls tsAR& sf lAi& 
E9AtJaet sllall E9A&sl. In the case of electric utility 
service, however, in accordance with Section 8093 ~ 
of the Department of Defense Appropriations Act of 

· 1988, Pub. L. No. lD0-202, thi terms and conditions 
filed ·with or approTJed by the Stau regulatory body, 
and all applicable State laws, and tariffs, rules, and 
regulations filed with or approved by the State · 
regulatory body, whether or not e:rpressly 
incorporated· into the contract, .shall take preadence 
over the writings described above in subsections (a), 
(b), and (c). · 

,. These changes coincide with Section 52.241-2(a), which requires 
. the Government to purchase utility services in accordance with the approved 

tariffs, rules, and regulations of the applicable govemin·g regulatory body. 

26. Section 52.241-2(b) permits suppliers to discontinue 
seryice at the. end. of a contract. Electric utilities are specifically required by 
State law to provide service to all appropriate persons. This Section as 
worded would permit a violation of State law in contravention of § 8093 (see 
41.004-l(d)). Therefore, Section 52.241-2(b) should be clarified as follows: 

· (b) Except as othuwise required by State law with 
regard to the provision of electric utility service, 1- it 
is expr~sly understood that neither the Contractor 
nor the Government is under any obligation to 
continue any services beyond the term of this 
contract. 

27. Section 5~241-2(c) requires that the supplier provide the 
agency with copies of all proposed changes in rates, terms or conditions 
concurrently with the .filing of such proposals. This exceeds the requirements 
of State law in most cases, will be very burdensome to utilities with many 
federal facility customers, and is unnecessary because under State law all 
affected parties, particularly customers, are provided ample notice of the 
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proposals in accordance with State procedures. The Government would no 
doubt be unwilling to waive its right to full compliance with these governing 
State procedures, and accordingly, it should be willing to· abide by them as 
sufficient. There is no evidence that these procedures are deficient to provide 
timely notice. For these reasons, the second clause of Section 52241-2(c) 
relating to notice of proposed changes should be deleted. 

28. Section 52.241-3 on. Change in Class of Service provides· 
for the lowest available rate in the event of·changes in class of service. This 
requirement should be limited to changes in class of service in the same 
vicinity and under similar conditions of use. In addition, the requirement 
should be clarified. to specify its effective date. Accordingly, the Section 
should be amended to read as follows: · 

(a) In the event of a change in the class of service 
. such service shall be provided at thee Contractor's 
·.lowest available rate schedule applicable to the class 

of service furnished in tM same vicinity, and 
undn substantially tM same conditions of use and 
smice. ·Such applicability shall be determined 
from .and aftn the date when tM change in the 
class of seroice first becomes effective. 

29. ·Concerning Section 52.241-4 on Contractor's Facilities, 
each party to the contract should be responsible for its own a~ and 

· omissions. Neither party should be responsible for the other's acts or 
• omissions that cause loss, damage, or other injury. Therefore, the last 

sentence of Section 52.241-4(a) should be changed as follows, and a new 
sentence should be added at the end: · 

(a) The Contractor, at its expense, shall furnish, 
install, operate, ~d maintain all facilities required 
to furnish service hereunder to, and measure such· 
service at the point of delivery specified in the 
Service Specifications. Title to. all such facilities 
shall remain with the Contractor and the 
Contractor shall be responsible for all loss or 
damage to such facilities caased by the Contractor's 
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acts or omissions. The Government shall be 
responsible to the extent that loss or damage to such 
facilities has been caused by the Government's acts 
or omissions. 

fl/-'13-J7e 

30.. Concerning Section 52.241-4(b), emergency and near 
emergency circumstances may make it all but impossible to obtain the prior 
approval of the Contracting Officer before ihe Contractor must act on the 
facilities. Also, the Contractor should be required to assume liability only for 
the acts and omissions of the Contractor. Finally, the Contractor should not 
be responsible for transactional-type taxes incurred by the Government in 
connection with the procurement of utility services. Therefore, the first and 
last sentences of Section 52.241-4(b) should be changed as follows: 

(b) Notwithstanding any terms expressed in this 
··clause, the Contractor shall whenet1er reasonably 
possible during nqn-emergency circumstances 

. obtain_ approval from the Contracting Officer prior 
to any equipment installation, construction, or 
removal. The Government hereby grants to the 
Contractor, free of any rental or similar charge, but 
subject to the liinitations specified in this contract, a 
revocable permit or license to enter the service 
location for any proper purpose under this contract. 
This permit or license includes use of the site or 
sites agreed upon by the parties hereto for the 
installation, operation, and -maintenance of the 
facilities of the Contractor required to be located 
upon Government premises. All taxes (other than 
sales or other transactimuJl ta:us) and other charges 
in connection therewith; together with all liability 
CJJused by the acts or omissions of the e Contractor 
in the construction, operation, or maintenance of 
such facilities~ shall be assumed by the Contractor. 
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31. Concerning Section 52.241-4(d), the Contractor should not 
be forced to keep his facilities in place indefinitely. Moreover, upon removal, 

·premises can almost never be restored to their "original" condition, especially 
if ~he Government has also made substantial changes to the site. Therefore, 
·Section 52.241-4(d) should be changed to read as follows: 

· (d) Such facilities shall be removed and 
Government premises restored as near as 
practicable to their original condition, ordinary 
wear acepted, by the e Contractor at its expense 
within a reasonable time after the Government 
revokes ~or terminates isR ·sf this contract. In 
the event such termination of this contract is due to 
the fault of the Contr~ctor, such facilities may be 
retained in place at the option of the· Government 

· · ~for a reasonable time while the Got1emment 
, attempts to obtain elsewhere service comparable to 
th~t provided for hereunder i& a&taiRea sl&aZLvR&f&• 

32 Concerning Section 52.241-5 on Service Provisions, 
subsection (a) on Measurement of ·Service mandates-conjunctive billing for 
multiple meters at a single location. However, it may be beneficial in some 
cases for the Goveminent to choose not to receive totalized billing. The 
Government should have the freedom to choose the most advantageous 
available billing option when consistent ·with State law.· Therefore, the 
second sentence of· Section 52241-S(a) should be changed to say: 

When more than a single meter is installed at the 
service location, the readings thereof may be billed 
conjunctively if a1'7"opri1Jte and consistent with 
applicable State laws, regulations and stJfety codes. 

33. Also eonceming Section 52.241-5, the Government's 
request for testing should be subjected to a reasonableness standarq. • 
Therefore,_the opening.sentence in Section 52.241-S(b)(2) should be changed to. 
sa~ :, . ~ 
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(2) At the reasonable written request of the 
Contractin.g Officer, the Contractor shall make 
additional tests of any or all such meters in the 
presence of government representatives. 

The particular standards for metering addressed in this Section 
52.241-5 should be the subject of negotiation between the parties, subject to 
State rules· and regulations in the case of electric utility service. 

"34. Similarly, concerning Section 52.241-5(d)(l), ·the 
Contractor should have available not only the traditional legal excuse of 
"force majeure," but also the .modem n'?tion of commercial impracticability. 
Therefore, Section 52.241-S(d)(l) should be changed as follows: 

(1) The Contractor shall use reasonable diligence to 
. provide a regular and uninterrupted supply of 
· service at the service location, but shall not be liable 
for damages, breach of contract or otherwise to the 
Government for failure, suspension, diminution, 
or other v~ations of service occasioned by or in 
consequence of any cause beyond the reaonable 
control (physical~ economic, go11emmental action, 
or otherwise) of the Contractor, including but not 
limited to acts of God or of the public enemy, fires, 

. floods, earthquakes, or other catastrophe, .strikes, or 
failure or breakdown of transmission or other 
facilities; Provided that when any such failure, 
suspension, diminution, or other variation of 
service shall aggregate more than one hour during 
any period hereunder, an equitable adjustment 
shall be made in the monthly billing specified in 
this contract (including the minimum monthly 
charge), if in tM case of electric utilities Sllch 
adjustment is not discrjminatory or otherwise 
inconsistent with Stau law. 

35. All of Section 52.241-5M)(2) should be deleted because the 
Contractor should not be forced to assume the risk of force majeure affecting 
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the Go\·ernment's usage of utility services. This risk should fall solely upon 
the Government. This allocation of risk is also prevalent in the private 
commercial area, where a supplier of goods or services does not assume the 
risk of a buyer's inability to enjoy the goods or. services which the supplier is 
otherwise ready, willing, and able to provide. For example, the tenant of a 
commercial warehouse does not get a reduction in rent just because business 
is so slow that he cannot use the warehouse to capacity for 15-day periods or 
longer. 

¥or_eover, in the case of regulated electric utilities, the 
Contractor's filed tariffs, as well as other applicable laws and regulations, 
assume that the Contractor will not have to bear the Government's force 
majeure ris.ks~ If force majeure were redefined in this unusual manner, 
remaining electric utility customers could be forced to bear the risks of the 
Government's inability to utilize the contracted electric service. This would 
likely be inconsistent With State law and hence violate§ 8093. 

36. Consistent With Comme~t 23 above, Section 52.241-6 on · 
Change in Rates or Terms and Conditions of Service for Regulated Suppliers 
should be revised to emphasize regulated services rather than suppliers. 
Also, the Contractor should not have a double compliance burden on giving 
notice.·· As· long as the Contractor complies with State-law requirements, the 
Government will be protected. Therefore, Section 52.241-6(a) and the whole 
Section's heading should be changed as follows:· 

§ 52.241-6 Change in Rates or Terms and Conditions 
of Service for Re1J11ated iMJtliea Serrzjces 

Change in Rates or Terms and Conditions of 
Service for Re~ated &»ffli•• Scrrzices 

(a) This Section 52.241-6 sluJllapply to tM eztent 
that e. services furnished under this contract are 
subject to regulation by a regulatory body. The 
Contractor agrees to give the Contracting Officer 
written notice of the filing df an application for 
change in rates or terms. and conditions of service 
concurrently with the filing of the application. 
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. Such notices shall fully describe the propose-d 
change if, during the term of this contract, the 
regulatory body having jurisdiction approves any 
changes, the Contractor shall forward to the 

. Contr~cting Officer a copy of such changes within 15 
days after the effective date thereof. The Contractor 

·agrees to continue furnishing service under this 
contract in accordance with the amended tariff, and . 
the Government agrees to pay .such service at the 
higher or. lower rates as of the date when such rates 
are made eff~ve. An electric utility Contrador's 
compliance with State law got1eming notice shall· 
constitute that Contrador~s ·compliance with the 
notice prot1isions of this subsedion (a). 

: 37. Section 52.241-6(b) _is a "most favored nation" clause. This 
clause is not common in the electric utility industry, even with large electric 
customers .. Moreover, it raises potentially ~ous questions of equity with 
respect to other customers whose terms of service do not include .such 

· preferred status. For exC\Dlple, a public utility commission may approve 
special incentive rates to stimulate new job creation or economic 
development within· the State. The commissions should not be forced to 
offer these same incentive rates to all existing federal customers. Indeed, such 
a requirement would violate the mandate of§ 8093. Accordingly, we 
recommend that the clause be deleted from the list of prescribed clauses at 
least as applied to electric utility service. 

38. In the alternative, in the event that the Government 
retains the "most favored nation" concept in 52.241~(b), a more balanced 
approach should at least be adopted for electric utilities covered by § 8093 as 
indicated· in the following: 

(b) The Contractor shallactitJely tJSSist the 
Govmament in uleding the most fat1ortJble 
a7'Plicable rate schedule(s), based on tM cliJSS and 
charactn of serTJice providetl during th~ term of 
this contract, as compared to serrria prtnrided other 
et~stomers 1\e:esy represeRt& ad \'laRiHlt& tl\at 
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CWTeRtly ane S\H'iRg \Jle life ef tAis C9Atract tAe 
applica&le ·pwslisl:tes aRe wnpwslislles rate 
&Elle&i\ile(g). &llaH R8t se iR 8)(€8&& sf Yti 182ltJe&t 

fJ\l~lisllea aRa YRpwslisllea Fate siRe&Yie(s) 
availasle ts. aRy eUler N&temer& ef tae same class, 
in the same vicinity, and under &iailar 
s.ubstantially the same conditions of use a11:d 
service. The Government shall ""'" the selection 
of rate· schedule. In tlie. e'Dent that II loweJ' rate is 
found to be a7'1'licable, then the terms of the lower 
rate sha~l a,zy prospectively. 

39~ Section 52.241-6(c) also contradicts§ 8093 (see 41.004-l(d)). · 
Moreover, the phrase "inconsistent with" is overbroad and would nullify 

. many regulations that would not contradict the operation or effect of Federal 
provisions.· Therefore, Section 52.241-6(c) should be modified as follows: 

(c) In the event that the regulatory body 
promulgates any regulation concerning matters 
other than rates which affects this contract, the 
Contractor shall immediately provide a copy to the 
Contracting Officer. An electric utility's compliance 
with State laws governing notice shall constitute 
compliance with this ~otice requirement. &cept 
for acquisitions of electricity, as required by Sedion 
8093 of the Department of Defense A7'1'ropriations 
Act of 1988, Pub.·L. No.lOQ-202, +the Government 
shall not be bound to accept any new regulation 
iRE9R&i&teRt l'l'ith that contradicts Federal laws or 
regulations. 

40. Concerning Section 52.241-6(d), a change is needed to 
accommodate contract changes initiated privately between the ·parties rather 
than by the regulatory body governing the Contractor. Therefore, the last 
sentence of Section 52.241-6(d) should be changed as follows: 

(d) &apt for acquisitions 'Of e~ctricity, as required 
by Section 8093 of the Department·of Defmu 
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Appropriations Act of 1988, Pub. L. No. 100-202, A 
any changes to rates or terms and conditions of 
service .shall be made a part of this contract by the 
issuance of a contract modification. The effective 
date of the change shall be the effective date set by 
the· regulatory body or the effecti'De date of the 
modification, whichet~er is. earlier. · 

41. Consistent with Comments 23 and 36, Section 52.241-7 on 
Change in Rates or Tenns and Conditions of Se!Vice for Unregulated 
Suppliers should be revised to emphasize unregulated services rather than · 
suppliers: Therefore, Section 52.241-7(a) and the whole Section's heading 
should be changed as follows: 

.. § 52.241-7 Cbange in Rates or Terms and Conditions 
of Service for Unre~ated Supfliee Serpj_ccs 

Cban1e in Rates or Terms and Conditions of 
Service for Unrgptlated &MJJlief& Sgrpjcgs 

(a) This Section 52.241-7 applies to tM eztent 
seroices fumished under this contract 4re not 
s·ubject to regulation by regulatory body. After 
(insert date), either party may request a change. in 
rates or terms and conditions of service, unless 
otherwise provided in this contract. Both parties 
agree to enter in negotiations concerning such 
changes upon receipt of a written request detailing 
the proposed changes and specifying the reasons for 
the proposed changes. 

42 Section 52.241-7(b) is essentially a "most favored nation" 
clause. We recommend that it be deleted for the reasons set forth in 
Comment 37. In the alternative, if the Government retains the concept, it 
should be amended as recommended in Comment 38. . ~ 

43. Section 52.241-S(a) dermes "connection charge" to mean 
either the estimated cost less agreed salvage value, or the actual cost less 
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salvage \·alue, whichever is less. However, the cost of removal will often 
exceed salvage value. As a result, the charge should be defined as:. the 
estimated cost of installation less agreed salvage value plus estimated cost of. 
removal, or the actUal cost of instillation l~s agreed salvage value plus the 
actual cost of removal, whichever is l~s. 

44. Concerning Section 52.241-8 on Connection Charge, 
certain changes are needed to clarify the cost reimbursement- for Contractor­
installed facilities and to make this clause consistent with Section 52.241-4(1>}. 

Subsection (a) contemplates that_ the Government pays the net 
cost of new facilities as a "connection charge," while subsection (c) 
contemplates thatthe Contractor provides the Government a credit to pay off 
all of this cost. Generally, State law and public utility commission practice 
requires that the electric utility customer pay for the costs of specialized 
facilities needed to meet its service requirements, such as a substation. Public 
utility commissions generally have a strong State interest in assuring that 
other customers are not indirectly required to subsidize the cost of such 
facilities dedicated primarily to serve one customer. As a result, subsection (c) 

. dealing with credits, and the related references elsewhere in Section 52.241-8 
to. changes in the credit arrangements in various circumstances, should all be 
deleted as they relate to the provision of electric utility service. 

In addition, the Contractor should be required to assume liability 
only for the acts and omissions of the Contractor and should not be liable for 
the Government's transactional taxes. Therefore, the last sentence of Section 
52.241-S(b) should be changed as follows: 

(b) Ownership, operation, and maintenance of new 
facilities to be provided. The facilities to be 
supplied by the Contractor under this clause, 
notwithstanding the payment by the Government 
of a connection charge, shall be and remain the 
property of the Contractor and shall, at all times 
dwing the life of this contract or any renewals 
thereof, be operated and maintained by the 
Contractor at its expense. All taxes (other than Mles 
or other transactional tues) and other charges in 
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connection therewith, together with all liability 
arisiAg ewt ef caused by the acts or omissions of the 
Contractor in the construction, operations, or 
maintenance of such facilities, shall be the 

·. obligation of the Contractor. 

45. Line 7 of Section 52.241-8(c)(2) should be changed to read 
''by dire.ct means of these· facilities." Without this change, the notion of 
multiple-use _facilities is unbounded. The addition of the word "direct" 
prevents the language from being overbroad: 

(2) In the event the Contractor, before any 
termination of this contract but after completion of 
the facilities provided for in this clause, serves any 
customer other than the. Government (regardless of 

. ·whether the Government is being served 
simultaneously, intermittently, or not at all) by 
direct mearis of these facilities, the Contractor shall 
promptly notify the Government in writing. 
Unless otherwise agreed by the parties in writing at 
that. time, the Contractor shall promptly accelerate 
the aedits provided for under subparagraph (c)(1) 
of this clause, up to 100 percent of each monthly bill 
until there is refunded the amount that reflects the 
Governments connection costs for" that portion of 
the facilities used in ~erving others. · 

. 46. Concerning Section 52.241-S(d), a change is necessary to 
clarify that completion costs include both direct and indirect costs reasonably 
allocable to completed work through the time of termination. Therefore, a 
sentence should be added to the end of Section 52.241-B(d) as follows; 

(d) Termination before completion of facilities. 
The Government· reserves the right to terminate 
this contract at any time before completion of the 
facilities witb· .respect tO:, which the Government 'is 
to pay a connection charge. In the event the 
Government exercises this right, the Contractor 
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shall be paid the cost of any work accomplished 
prior to the time of termination by the 
Government, plus the cost of removal, less the 
salvage value. "Cost'' shall include direct l11bor and 
material costs, reaon11ble overheads, reaonable · 
administrative expenses, and reiJSOnable profit on 
work completed through the time of termination, 
including any a1'7'licable non-refundllble service 
charge. 

47. Lines 2-3 of Section 52.241-S(e)(l)(i) should be changed to 
say "by direct means of such facilities." The same reasoning applies here as 
for Section 52.241-8(c)(2), consistent with Comment 45 above. Without this . 
change, the notion of multiple-use facilities is unbounded. The addition of 
the word "direct" prevents the langUage from being overbroad: 

(i) If, during such twelve month. period, the 
Contractor, ser-Ves any customer by direct means of 
such facilities, the Contractor, shall, in lieu of 

· allowing any credits, promptly notify the 
Government in writing. Unless otherwise agreed 
by the parties in writing at that time, the Contractor 
shall pay the Government during such period 
installments in like amount, manner, and exte~t as 
the credit provided under paragraph (c) of this 
clause before such termination, and 

48. Section 52241-8(e)(2) leaves an interpretive gap between 
the time presaibed for Contractor removal, and what happens to the facilities 
if they remain in place beyond that period. Accordingly, we recommend that 
the phrase "within twelve months" in paragraph (2) be deleted. 

49. In line 3 of Section 52.241-9(d), a typographical correction 
should be made changing "contractor" to "Contractor:" 
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• (d) Monthly facility cost recovery rate. The 
monthly facility cost recovery rate which the 
Government shall pay the e. Contractor whether or 
not service is received is-

SO. Section 52.241-9 dealing with Termination Liability 
should be conformed to our suggestion to modify Section 52.241-B(a) 

. regarding calculation of the connection charge. See Comments 43 and 44. 

51. Section 52241•10(a) on Multiple Service Locations should 
be changed to recognize that in many States the. public utility commission 
regulates the number and arrangement of the points of delivery of .electric 
utility service for safety reaS<?ns, among others. Since§ 8093 requires that 
procurement of electric utility service be consistent with State law, the 
proposed regulation must.be amended to conform with this requirement.· In 
ad.dition, a change is necessary to make it clear that the parties must agree 
before the Contractor could be forced to supply unanticipated locations merely 
by changing the points of delivery under the contract. Therefore, Section 
52.241-1 O(a) should be changed as follows: 

(a) At any time by written order, the Contracting 
Officer may designate any location within the 
service area of the Contractor at which utility 
service shall commence or be discontinued. The 
contract shall be modified in writing, by adding to 
or deleting from the Service Specifications, the 
name and location of the service, specifying any 
different rate, the point of delivery, different service 
specifications, and any other termS and conditions, 
all a agreed by the parties. IntJccordiJnce with 
Sectiora 8093 of the Departmmt of Defense 
A1'f1"opriiJtions Ad of 1988, Pub. L. No. lD0-202, any 
and all changes in seroia loaztions, including 
without limittJtion any different rtJu, the point of 
tlelitJery, different seroit:e spet:ifiutions, tmdtJny 
othn terms and conditions with respect to 
protrlsion of elec:tric utility seroit:e sluall be 
consistent with allaFPlic11ble Stllu Laws, 
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regulations, rulings, tariffs,. decisions, and safety 
code requirements. 

"91-~fP-

52. In line 1 of Section 52.241-10(b), the word "minimum"-
should be deleted and "applicable" should be inserted; this change is necessary 
because the pertinent monthly charge may not necessarily be a "minimum·~ 
charge: 

(b) The JRoiRiJR\HR applicable monthly charge 
specified in this contract shall be eqUitably prorated 
from the period in which commencement or 
discontinuance of service at any service location 
destination designated under the Service 
Specifications shall become effective. 

··s3. In accordance with the earlier recommendation in 
Comment 10, and in keeping with the type of certifications required by the 
FAR for similar purposes (see .. ~ FAR 52.203-8, 11Requirement for 
Certification of Proeurement Integrity;" and FAR 52209-5, "Certification 
Regarding Debarment, Suspension,· Proposed Debarment, and Other 
Responsibility Matters"), the representation set forth in Section 52241-ll(a) 
relating to compliance with the mandate of§ 8093, should be amended to read 
as follows: 

(a) The undersigned Vice President of the Offeror 
corporation, or person of comparable authority in 

. an unincorporated entity, hereby certifies that to the 
best of his knowledge and bel~fthe Offeror's sale of 
electricity in accordance with the terms and 
conditions of this solicitation is [] is J'&t consistent 
with Section 8093 of the Department of Defense 
A1'1"opriations Act of 1988, Pub. L. No. lD0-202 
PYsaE La"" 1 gg ;ag~, seetisR 80Q3 a nJidenatl by the 
attacMd order of the applicable regulatory body of 
the State of 11nd as 
report:sd in paragraph (b) below. 

34 



Ms. Beverly Fayson 
July 23, 1991 

This certification concerns a matter within the 
jurisdiction of an agency of the United States and 
the making of a {4lse, fictitious, or fra.udulent 
certification may render the maker subject to 
prosecution under Title 18, United States Code, 
Section 1001. 

• • • 
EEl would be pleased to have the opportunity to meet with FAR 
representatives as appropriate to further explain these comments. 

Respectfully su~_mi tted, 

. ~ - .. ; ~ 
I -·1 I IY . . • : 
. . ..,·. ~ '~ .. 

Robert L. Baum 
General C·ounsel and Executive 
Vice President, Policy and Issues. 

cc Mr. Charles lloyd 
Defense Acquisition Regulatory Sys~em 
1211 S. Fern Street 
Arlington, VA 22202 
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Ms. Beverly Fayson 
FAR Secretariat 
General Services Administration 
Room 4041 
18th and F Street, N.W. 
Washington, D.C. 20405 

Dear Ms. Fayson: 

WaShington 
DC 
20250 

JUL .- .~ ... 

In reqard to your proposed rule, FAR case 91-13, PART 41-
ACQUISITION OF UTILITY·SERVICES, we ask that the enclosed 

- comments be considered. The Department of Agriculture' Rural 
Electrification Administration (REA), as a secured lender to many 
rural electric cooperatives, has a strong interest in the 
financial condition and financial actions of these borrowers. 
Specifically, REA opposes the proposed rule in 52.241-13, 
paragraphs (b) and (c), Capital Credits. 

(1) In paragraph (b) the cooperative would have to furnish 
-information on· capital credit allocations within 60 days after 
the close o.f the cooperative's fiscal year. Many cooperatives do 
not have the staff resources to complete the required financial 
data and to allocate ~apital credits to all members within 
60 day$ of the end of the.fiscal year. We recommend that any 
such rule be stated'in terms that would require· the information 
be furnished at the same time that such information is furnished 
to other members.of the cooperative. 

(2) The rule proposed in (b) would also require that the 
cooperative " ••• state the amount of capital credits·to be paid to 
the Government and the date the payment is to be made." As we 
comment below in regard to paragraph (c), REA opposes this 
proposal. In paragraph (c) the cooperative would be required to 
make payment of capital credits to the Government upon 
termination or expiration of. the contract.. REA has in its loan 
·security documents, specifically Section 16, Article II of the 
typical Mortgage, limited the amount and.timing of capital credit 
distributions by a borrower. Simply stated, without approval in 
writing by the mortgagees, the borrower may DQt make 
distributions of capital credits of more than 25 percent of prior 
year's margins if after such distributions the borrower's equity • 
would be less than 40 percent of total assets. This limitation 
is need~d for lo~n security purposes. In addition, where a 
contract ·is made for an electric loa4 whose demand is expected to 
exceed 1,000 kilowatts, written approval of. the mortgagees is 
normally required. Contract terms as would be required under 
proposed (b) and (c)" would not be acceptable to REA. Contract 
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terms as proposed in (b) and (c) would be discriminatory and 
would be prohibited by the provisions of many cooperative bylaws 
and articles of incorporation. 

We are enclosing copies of REA Bulletins 102-1 "Capital Credits­
Consumer Benefits," and 102-2 "Waiver of Security Instrument 
Provisions Relating to certain Retirements of Capital by 
Distribution Borrowers," dealing with capital credits, and a copy 
of Section 16, Article II, of the REA Mortgage. 

KARY c. BYRNE 
Administrator 

Enclosures 
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. RIA IULLETIM 102·1 (Eiectn c) 

RIA IULLET1.H ..a2·3 (Te,.,ho~•l 
t.lAR04 1~ 

Reprinted April 1974 
with Appendix 8 August 28, 1974 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
Rural Electrification Administration 

March 5, 1964 

Boards. of Directors of El~ctric and Telephone Cooperatives 

SUBJECT: Capital Credits and Related Consumer Benefits 

REA has made important changes in its capital credit recommendations. 
We believe these merit the careful attention of your cooperative." These 
changes have been developed with the excellent help and cooperation o£ 
representatives from NRECA and NTCA. The basic objective behind these 
changes is to encourage active support and participation of member· patrons 
in the a£!airs of the cooperative and to provide them with maximum bene­
fits !rom its operation. ·These changes are set forth in. detail in a revised 
REA B"..llletin. A summary of these changes and the reasons why they are 
being made !ollows. 

The unique position of electric ~nd telephone cooperatives in the field of 
utility service ·is. inescapably dependent upon their inherent character is­
tics as consumer-owned, nonprofit organizations. Their rightful claim 
to exemption from the usual pattern o£ utility regulation is based essentially 
on the fact "that the consumer., the owner and the equity investor are one 
and the_ same, and consequently there are not the usual third party rights· 

· that require protection by regulatory agencies. Their income tax treat­
ment is based on the fact of cooperative, nonprofit, op~ration. 

It is important to preserve, within .reasonable administrative limits, the 
ess~ntial identity of consumer, owner and equity investor.. The revolving 
o£ capital on a systematic. first in, first out basis provides an e.quitable 
method whereby each patron furnishes for a period of time his fair share 
of the capital needed by the cooperative and then has it returned to him as 
new capital is supplied in subsequent years. This results in a very desir­
able situation in that to the maximum possible extent the capital will be 
owned by the current member-patrons .who are primarily concerned with 
the operations of the cooperative. Their active support and participation 
are of vital importance to the continued success of the cooperative as a 
member-owned and controlled enterprise. · 

Clear r~cognition of the nature of capita~ credits, including actual retire­
ment a.s it is deem_ed proper, is also a ~ritical factor in maintaining the 
essential position of the cooperative a a· a nonprofit organization. 

The bylaws of a number of cooperatives provide that no retirements shall 
be made if after the retirement the capital would be below 40 percent of 
total assets. In view of the comprehenaive financial planning by cooperative 
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borrowers, this bylaw net worth p·rovision is considered unnecessary and 
may be in. conflict with their current objectives. REA. therefore recom­
mends the elimination of the net worth restriction on retiremer.ts frorr: 
the capital credit bylaw. ·A numb~r of borrowers have already eliminated 
thq; provision. 

The amount and timing of capital retirements should be determined by 
each board on the basis of the cooperative's overall financial plan, de­
veloped as . recommended in REA Bulletins on financial planning. (REA 
Bulletin 105-4 dated May 12, 1960, is cancelled and a revision will be 
issued shortly.) By using the financial plan, the board can ascertain what 
retirements of capital are consistent with the current objectives of the 
cooperative, including thoBe relating to working capital, reserve funds, 
rates, and net worth. 

The revised bylaw provides that the so-called non-operating mar-gins not 
needed .£or offsetting deficits will be include.d with the amounts furnished 
as .capital ar1d allocated to the patrons. The allocation of non-operating 
margins in this manner increases the patrons• capital credits, reduces 
their cost of· service, and clearly establishes the interest of each patron 
in the cooperative's net worth. 

The offsetting of d.eficits or losses against non-operating margins ia rec-
om mended in order to a. void the carrying of deficits. indefinite~y on a f 
cooperative's books. Up to this time any deficits incurred, usually during 
the early yeaJ"s of operation, have remained on the books as a separat~ 
item notwithstanding the accumulation of net worth in ·later years. The 
revised bulletin now provides an orderly method for offsetting deficits. 
These offsets will not affect the cash position or change the net worth of 
the cooperative. 

The attached ·REA Bulletin 102-1 (Electric) and 402-3 (Telephone) and the 
accompanying capital credit bylaw j)rovisions were submitted to the Inter­
nal Revenue Service. It has advised that "the information and recommen­
dations set forth in the Bulletin and the proposed bylaw provisions do not 
appear to be in conflict with the position of the Service as based on 
applicable provisions of the Internal Re'. enue Code and Regulations." 

In our judgment these capital credit recommendations provide a sound 
basic relationship betwe.en your cooperative and ita member-patrons con­
cerning the furnishing and retirement of capital. They deserve careful 
consideration by your cooperative. REA personnel will be glad to meet 
and diacuas with your Board any aapecta of the \ew bulletin and bylaw on 
which you de sire more information. .. 



UNITED STATES DEPARTMENT OF AGRICULTURE 
-.uRAL. EL.£CTRI,ICATIOH ACMINIS"1"RATION 

WAS ... IHQTOH, C.C. 10250 

AUG 1 8 1974 

·SUIJlCT: Patronage Capital in Power Supply Cooperatives 

TO: Boards of Directors of Electric Cooperatives· 

Attached is uew Appendix B to REA Bulletin 102·1 (Electric): 402-3 
(Telephone), "Capital Credits • Consumer Benefits," dated·March 5, 1964. 

This appendix provides alternatives to recommendations set out. in 
Appendix A of the bulletin with respect to patronage capital in power 
supply cooperatives. It also contains proposed bylaw amendments for 
implementing the alternatives should the boards of directors wish to 
adopt them after.review by the cooperatives' ·attorneys for consistency 
with state law and for effect on any vestedrights of patrons. 

The alternatives would permit: 

1. · Distribution cooperatives to identify separately in their 
books and records and for patrons (a) that portion of their 
patronage capital which is reinvested·in a power supply 
cooperative and (b) the remaining portion of their patronage 
capital. 

2. Distribution cooperatives to coordinate retirements of 
patronage capital furnishe.d by. their patrons and reinvested 
in a power supply cooperative with the power supply coopera­
tive's retirement in cash of such patronage capital. This 
would also permit the distribution coopera~ives to retire 
such patronage capital separately frOM their other patronage 
capital. 

3. Power supply cooperatives to use operating margins to offset 
and eliminate operating deficits of prior years. 

L!a~c:e! ~-d ',(_ 
!11Ym.t.IWID 
'ldm1Di,t.rat.oz-

Attadaent 

,. 



UNITED STATES CEPARTMENT OF AGRICULTURE 

ltUitA&. a..ECTRI~ICATION AOMINIS'TRATION 

WAa141NGTON. D.C. 10150 

DEC 1 2 1973 

s File w1. ~h REA 
:B~lleti~ lJ2-l:~::-~: 

SUBJECT a U. S. Information Retums - Treasury Department 
Form 1099--PATR 

TO a Electric and Telephone Cooperative Borrowers 

It appears that electric and telephone cooperative borrowers have 
been receiving in the mail copies of a new Treasury Department 
Form 1099--PATR, Statement for Patrons of Cooperatives, with 
i·nstructions indicating that this form is required for each person 
to whom patronage dividends and other· distributions, described in 
section 6044(b) of the· Internal Revenue Code, aggregating $10 or 
aore , have oeen paid by the eo operatives. 

In this connection it should be noted that section 1.6o44--2(b)(2)(lii) 
or the Internal Revenue Regulation~ exempts from the reporting require­
ments any corporation operating on a cooperative basis which is ' 
engaged in furnishing electric energy, o·r providing telephone service, 
to persons in rural areas. Under this section of the regulations, 
it would appear that neither exempt nor nonexempt rural elec+.ric 
and telephone cooperatives need file Treasury Form 1099--PATR. 

~./~4: 
nAVID A. HAMIL 
Adainistrntor 



UNttED STATES DEPART?-lENT OF AGRICULTURE 
Rural Electri!ication Administration 

REA BUUEriN 102-1 (Electric) 
REA. BULLAT!N 402-l (Ielephope) 

SUBJECT: Caf)ital Credits - Consumer Benefits 

lf--1..;1- I I,_, 

Ma.r:h ;, :.;64 
Su~rsede;;; : 1 ~:/ 5:1• 

I. Purpose: To set forth recommendations far electric and telephone 
cooperative borrowers concerning capital credits and related con­
sumer benefits. 

II. General: 

A. The Rural Electri!ication.Administration and its cooperative 
borrowers have a special concern that the cooperatives oper­
ate on a non-profit basis and provide maximum benefits for 
their consumers. Non-pro.t"i t operation also facilitates the 
furnishing or area-wide de.pendable service at the lowest .pos­
sibi.e cost in keeping with the objectives of the Rural Elec­
trification Act. 

B. E£!ective bylaws, policies· and practices concerning capital 
credits are essential in provicling maximm. consumer benei'i ts 
and in encouraging active Dltmber participation in a coopera­
tive •s a!fairs. 

C. Borrowers are responsible !or informing REA of changes in 
bylaws, policies or practices concerning capital credits, in­
cluding proposed general retirements o£ capital or othe~ cash 
distributions to patrons. (See ·REA Bulletin 100-2: 40J-J) 

III. Policv arn Re£..._ommendations: 

A. REA recoiiiJIBnds that each cooperative borrower operate under 
capital credit bylaws whereby all amounts received in excess 
or losses' costs and expenses will be included in the patrons. 
capital credit accounts. The ·bylaws should clearly establish 
an agreeme'\t between the cooperative arxi its members and pa­
trons thata 

1. · amounts paic:l in excess ot costs and expenses of providing 
Sf' rvice are furnished as capital; 

2 • such amounts will be determined annuaJ.l1' on a patronage 
basis ani credited to a .. _capital account for each patron; . ~ . 

~ Bulletin 102-1 

'· 
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9ulletin 102-1: 402-J 
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Page 
?uJ-pose • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 1 
Capital Credit Retiretnents........................... l 
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Allocation of Credits to Patrons' Capital Ac_counts ••• 4 
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Patrons ~'ho Discontinue Service...................... 5 
Income Tax Treatment of Electric and Telephone 

Cooperatives •••••••••••••••••• ·•••••••• • • • • • • • • • • • • • 6 
Income Tax Status or Capital Credits to Fatrons •••• ~ •. · 7 
In!'ormtion to Patrons on Capital Credits and 

l1otificat1on or Capital Credited to Their Accou~s. 7 
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I 'lrpose: The· apperxiix provides in! ormation and guidance to cooperative 
· borrO\o~ers concerning capital credits and related cons~r benefits as 
recom!11!nded i~ REA Bulletin 102-1: 402-). It includes: 

1. A discussion o£ REA recomftendations tor establishing effective 
capital credit ~ylaws, policies ana practic~s to assure non­
profit operation arxi provide maxiDum benefit* to consumrs, an:i 

2. A recommended capital credit bylaw provision. 

ra?ital Credit Retirements: Capital credits should Pe returned to pa­
trons on a revoi;ing basii as soon as it is dete~~ that the overall 
financial condition o! a cooperative permit.s. Ca.pit.al credit retire­
ments on a systematic, continuine plan are basic to good. cooperative 
functioning. Revolving the capital ot a cooperativ• -- retiring the 
older capital as new capitll is supplied -- encourageS' more active sup­
port and participation in the cooperative's atrairs by present members. 
This revolving process Mans that to the maxiDI.url poesible extent the 
capital wUl be owned by the current member-patronS~ who are vitally in­
terested in the operatiorus of the cooperative. Retirements of capital 
c~it.s constitute tangible evidence to members and patrons that their 
cooperative is beine operated on a non-prof'it basis and tor their maxi­
mum benefit. 

The bylaws o! a number or cooperatives provide that no reti.renants si .all 
be made 1t a.f'ter the· retirement the capital would L>t. below 4C percent of 
t.ot..al usets. In view of the comprehenaive tinancic.l !)lanni:t. ~· coop­
erative borrowers, this bylaw net wcrtb provision is considered unnec­
essary and may be in conf'l.ict with their current objectives. ~: .. there­
fore recommerxis the elimination ot thct net worth restriction on retire­
.mnt.:s tram the capital credit b)•l:aw·. A number ot harrowers have already 
eliminated this provision. 
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J. all other amount.s received· by the c~rat'\ve !rem it.s. 
operation.s · in excess ot cosu ani expenses Vill be (a) 
u.sed to o.t!set arry los~es incurred during the current 
or any prio~ fisc~ ~~· and {b) to the extent· not 
n!teded tor that purpose, allocated on a patronage ba.sis 
~nd included a., a part of the capital cred.iteci to t.be 
acccunt.s at patrons; 

4. each· patron v1ll be noti!ied ~ ot the amounts 
credi tad to his capital account i anr:i 

5. capital creditacl to patrons will 1:. retumlcl to thea 
em a revolVin« basta when the board cletend.nas that the 
:·1nancial co~Uon ot the cocperative v1ll not be_.l.n­

" paired thereC,O. 

c. The amcunt and ti=ine ot capital credit retire•nts shou.• 1 

be coMistent vith REA mortgage require•nt.s an:l the con;..+.,·a­
ti'N's overall financial plan developed u recCIIIIBD!ed ir. i~\ · 
Bulletins on financial Planninc. Parti~ attention ~n<'J\:olrl 
be given to such aatters as wcrkinc capital, reserve turY·~. 
rates, .. financinc capital adclitions, and net ~. 

c. tllri:lers and patrons should be ~ven .fUll intormaticn cou(··!rra- I. 
inc capital crecli.b to ruz.ther their limerstanclinc and. ::1•.. ' 
port. o£ the c~ative. · 

D.· The attached material includes appropriate bflav provi::, :.·.i 
and additional intarmati.on concerninc U. z-.coni.a:laticrus 
set tarth abcmt. · -. 

~ 
}, . ·- .... ..;..-..... 
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~he J.>I·uv l.s l.one of the bylaws in effect at the time the margi..n.s ·lliere :-e­
ceivea. Serre cooperatives, at the tiJr.e they adopted capital credit.s, 
took approprute corporate actior, tn assign an:i credit existing margins 
on an equitable basis to their members and patrons, and elected to 
:reat such margins as patronage capital subject to the same rights and 
~imitations as patronage capital. furnished under the new capital credit 
:,Ylaw. An analysis of any such corporate actions or former bylaw pro­
~r.isions would seem advisable before authorizing general retirements for 
a particular year or years. 

. · Je:-ici ts arxi l~oa-Opera ting 1•targins: Under capital credi t.s, amounts 
~a:.d by patron.s in excess or costs and expenses of providing .service are 
pt:..d in as capital and are credited to the capital accounts of the pa­
t?'ons. Patrons • capital account.a are credited with the amounts of capi­
ta: paid in ~ach year even though dei'ici ts have 'been incurred during 
pa.st years. The bulletin (paragraph III A )) rec01111nends that all other 
amounts received by the cooperatiVe from its operations in excess of 
costs and expenses, usually referred to as '"non-operating margins, r: be 
allocated to patrons on a patronage basis ·to the extent that such non­
operatin~ margins -are not needed to oi'i'set any loeses incurred durir-lg 
the cur"nt or prior years • 

Be:tfore an:;·allocations of' non-operating mrgins are made, losses shaulcl 
be deductei !rom these margins. This will enable the cooperative to 
(a) offset deficits in an arderl1 manner, and (b) .account on a patron­
age basis to its patr~ns i'or all amounts received from its operations 
in excess o~ co.sts ani expanses. This means that any deficits will be 
systematica:J.y offset by non-operating margins and the patrons will · 
always be credited with the capital they turniah the cooperative to­
gethar With other allocable amounts. This furthers the objective of' 
providing patrons with maxi1Jilm benefits from. the overall operation of 
the cooperative •. 

tlon-opera ting margins arise principally !rem interest On Government 
bonds and savings· accounts in banks and building ani loan associations. 
Since a cooperative needs to maintain adequate funis £6r w.10.nc capi­
tal ani reserves tar the condv.ct ot the business, such as are recom­
merned by REA in auletin l-7: J00-5, it is- ,;)~ reasonable am in the 
best interests ot both the cooperative and its patrons that an interest 
return on tbl tunda be obtainaci until such timl aa t.he tunda are actu­
al.l7 used. InaSDUCh u these activities are a normal part ot operations 
arxi are ~17 incidental to the ~ purpose ot turnishing electric 
or telephone ser'lice, it is desirable to usign such amounts to patrons' 
capit.al accounts en a patronage basis. This increases the consumer 
benefi"t.s tram the overall operations ot the c~rative. 

There may also be other miscellanaou_;s amounts received. b1 .the coo~rative 
which 'I'JIIq not be cl.assif'ied in tbe accoun'b u nou-~,· .. C..lng tuat·gins. To 
u. ex.tent that tbere is a practical and equitable basis tor allocation, 
·it 1s contemplated. that these amounts vi11 bit creclited to the pat.rons • 

• 
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to the problem of allocating to e~ch consumer his proportionate part of 
one of the items of co~t before arriving at the balance available far 
capital credits. This and any other method which-seeks to break down 
any of the elerrents of cost on an equ-itable arx:l reasonably detennihable 
bas is woulci appear· to· be proper. 

wbere servic_e is being rendered to various groups o.t con.swrars (such as 
irdustrials and commercials) under dit!erent rate structures and possi­
bly under different cost or service conditions, it may be appropriate in 
sorr.e case~, that in the determination o.t the amounts or capital, if' any, 
furnished by such consumers, dif'.f'erent. approaches or !actors be used !or 
these different groups o! consumers. To contorm to the principle o! non­
prof~t operation, such.determinations must be reasonably supportable by 
differences in the cost o! servi!=e to an:i the rates paid by such consum.;. 
ers ar~ be reasonably designed to ascertain as accurately as poasible ·the 
amounts paid by the cons~srs in excess of t~~ cost ot service to those 
consumers. 

rzeneration and Transmission Cooperatives: Generally, the hanciling ot 
capital credits for either type or electr~c cooperative - Q&T or dist~­
bution - ,zould be the saMe. Capital credited to the account or a dis­
tribution ~ooperati·1e by a O&T cooperative is an investment by the dis­
tribution cooperative in the capi~ ot the G&a' cooperative. This cap·1-
tal investment is made initially as a part of the payaent tor power pur­
chased. While +.his payment is. not broken down tor reporting purposes by 
the distribution cooperative, the capital portion or the payment is, in 
.:-:!'-feet, a reduction in the cost of power which would increase the amount 
arailable as capital credits to the distribution cooperative's consumers. 

· ~ ·"!e distrib.uti~n cooperative should allocate to its patrons tt. capital 
credits assigned to it by the G&r cooperative at the same time it allo­
cates other capital. In this way, allocatior • .:...nd retirenant ot capital 
credits arising trom G&r operations will be treated b,y the diatribution 
co~perative in the same manner and as part o! any other capital credits 
allocated to its patrons. 

Zstates of O.:~~.ased Patrons:· Capital credits of deceased patrons mQ" be 
ret.ired to facilitate the settlement ot estates. Urxier tbe bylaws, ·set­
tlements or this eype are clucretionary with the board so long as the1 
are made under a policy of general application. So• boards have applied 
a discount -ecct.•"e the retirements are made out ot turn although ~ 
boards have tound 1t mere desirable to make such retirement.a on a 100 
percent basis. The financial con:iition of the cooperati'98 aa:1 the ex­
pected number ot requests Q£ t~ nature over the ,ears ~ important 
!actors to consider 1n establishing a general pollq. REA Bulletins 102-2 
ani 402-2 waive the mort.gap prcnision requiring certain UIOWlta and kiD:is 
ot assets as a prerequisite to ret.iremnts o£ capit.al credit-a ot deceased 
'pa~ons un:ier specified cordi ticn.s. 

Patrons Who Discontinue Services REA ree0111118nds· that patrcna who diacon­
tinue sel"Vice should not be given a preference en capital credit retire­
mnta ewer other patrons who cor~tirme to take aervi.c., either bJ' 'W'&Y ot 
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iJnmadiate. caah rer\m:ia ar by app.J.¥lng capital cred.i:t.a ag•i·mrt ~id 
b~. Such a patron is not entitled 'by the termination of hi.:s eervl~ 
to an i.maBdiate capital credit refun:i. His credits n~ would 'be 
paM ott o~ at tJle time the cooperative ia mald.ni a general retire­
rTent of credi t3 for a particu.l.ar year, either by cash or P1 offset 
against Uf1 unpaid bills. In the meantime his recorc:L is held as an in­
active account. ·I£ a patron cannot be located through his last known 
address wben a general reti.remnt is Dade, his capital credit record 
should be retained, arxi the cooperative can continue usinc the capital 
until it u called !or b7 the rigbt.tul claimant. It a patron te~ 
a tea his service, he may unier . the by lava assign his capital credit-a to 
his successor in interest. or occupanq'. · 

Income Tax Tnatrrant of Elsetn.s; aM Telephone Coqpenti!'s s The Fed­
eral income tax law ~s lone· contained .language exemptinc certain non­
pro!it organizations and cooperatives tJaom the tax and tbtae axe~tion 
prcwisions have been continaed, although rewritten and mcditied. in cer­
tain respects aver the years·. Section SOl(c) (12) ot t.ba Internal Reve­
nue Ccxie ot l9S4* is the prowision gerwra1 cy t-1ti "l'T1 '\.,.:.ble to elec­
tric ard telephone cooperatives. 

It provides exenption i'ar: 

"Benevolent li!e insurance associations ot a pare~ local char­
acter, mtual ditch or irrigation coapanias, mtual or coop­
erative telephone companies, or like organizations; but cnl7 
it as percent or mare of .the inco• consista ot amount.~ col­
lected i'rom members tor the sole purpose ot •eti.ng loaaes and 
expenses.n 

Telephone cooperatives are specif'ically •ntioned and elect.ri.c coopera­
tives are considered ''like organizatiCI'lS witbin the •ani.nc ot th1a 
language. Under applicable inc ana tax regulations, tax exeuption 1a 
not automatic ani 13 recognized b1 the· Internal Revenue Service o~ 
a!'ter a cooperative bas t1led an application therefor with. the appro­
priate District. Director ot Internal Revenue. An organization that is 
authorized to pay ar pa7s dividends on its stock or •ai:>ership tees aa 
distinqu:ished !'rom patronage refunds ar capital credita would not be 
el!.gibla tar axeD;)tion under Section SOl(c) (12) accordinc to tbe posi­
tion taken~ the Internal Bevel'l18 Sern.c.. 

~ Reveme Act ot 1962, irisotar aa it attecta the tax .tnat.nt ot co~ 
operatine ·ud their patrons, does not appq to either (a) elect.ric or 
telephone coopera~iwe exall¢ under Section SOl(c) (12) , or (b) pre•n­
tl7 taxable cooperatives which are enp.pd. 1n tarniabizU •.utetnc en­
flrCft or providing telephone service, to persons in rural ueu. (Sec. 
:J8l(a)(2}(A) ani (C), Internal Revenue~~ ot 19S4, aa a.nded by tbl 
!ftenue Ar:t ot 1962) Electric aDi te~one ·cooperat.ivea and tbeir pa­
trons are, ~ caurae. sti1l govenJCd ~· tbl .~ouaq appllcabl.e .].,.,. 
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Most electric and tel~iJbvu~ <.:o"'po1·caLlve::S llave qualified: for exemption un- . 
der Section 50l(c)(l2) and exemption, once established, would eonti~ue :n 
e:fect fro~ year to year as long as the cooperative meets the requi:e­
ments for exemption un:ier this Section. • ~ an exempt organization, how-. 
ever, annual information returns (Form 990) are required. The information 
return calls for a report on changes in a cooperative's articles of i~cor­
pcration or bylaws, or any change in its method of o-p3ration in order tr.at 
th~ effect, if any, .of such changes upon the exempt status of the organi~ 
z.at:.on may be determined. Co~liance with articles and bylaws upon which 
exerr.ption was granted is, of-course, always essential •. 

"While as indicated above only one allocation would be made annually to 
each patron, care should be· taken to .insure that the cooperative's ac­
·counts will separately reflect the ~s of all operating an:i non­
operating margins. Such segregation of' these respective items on the co-
operative •.s books may not be significant so long as it remains exempt !rom 
Federal income tax. However, if a cooperative does not have $xempt status 
or has l.ost it a!ter having been exempt tor a period of years, only the 

· amount of the allocations attributable to the operating margin would be 
deductible in computing the cooperative's taxable income. 

~~come Tax Status of Capital Credits to Patrons: For the patron of an 
c lectric or telephone cooperat_ive who uses service ·for only non-business 
·purposes, capital credits would .in no way enter into his Federal income 
:.aA · calculations. They merely have the et!ect of reducing the cost of 
,the electricity or telepho~ ~ervice purchased £or personal, living or 
family use. A patron or an electric or telephone cooperative who de­
ducts all or a portion o~ his electric or telephone bill as a business 
expt.:nse may, howeve·r, have t.is individual Federal income tax liability 
affected. The cash received by· such a pa~on, when his cap~tal credits 
are retired, should norma~ be reported as ordinary income in the year 
received but only in the same proportion that payments £or service had 
!"'reviously been ded".lcted as business expenses. Patrohs may have tax 
questl.ons o£ an· individual nature &rli these should be taken up by the pa-
tron l-ri th the Internal R8venue Director far his district. · 

Ir.for~nation to Patrons on Capital Credit$ and Notification of Capital 
Credited to Their Accounts: REA recommencis that melli:>ers arxi patrons be 
given full in!'OrDation concerning capital credits. This is essential to 
good cooperative relations wit!)· members arxi patrons ancl to their better 
u~erstanding and support of the cooperative. It is equally important 
that. raaui)ers ani patrons be notif'ied promptly o£ -the amount of capital 

*An electric. cooperative in Tennessee baa, as a result ot a decision ot 
the U.S. Circuit Court of Appeals in U·~· y. Pic~sk Jlo~s Member­
ship Cgrpgrati,on,. 158 F (~) 2?2 (C.A.th, l9467been b; eX8~t un-
der Section lOl ( 8) ot tile Internal Revenue Code o! 1939 (Section · 
SOl( c) (4) of the 19~ Code) u an ~zation tor the promotion of 
social weltaro. The Internal Revenue ,Service, however, does not agree 
with this-decW51on. Rnenue Rullnc .S?-494, l9S7-2 C.B. , jlS. 
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credi~ed to their accou.ut.s ear.h y~e.r. As ~.;or'it.a1 is rei.. ... ··:.e.j tv p;.·.;..1·or·:::, 
the ccx.oerative r.ot. only ~hould exp1;\in the paJ'u~ntS to ~r£ patrons but 
also should. acquaint -the local eomaun1t.y o! its act..l.u&. :i,rl 'Hhy the r~Y­
ments ar:: being made. Information concerning each o! · the&e a~ l.lv; ties 
enables :he me~bers, patrons and the entire community to have a better 
'.lnderstanjing of the non-profit character of the cooperative arx:i of the 
fact tha~ it is loca.lly owned and operated to provide maxi.niJ.m bene!i ts 
to \ts eons~rs. 

ReeotTJnended Capital Crecii t Evlaw Prnvisions: The attached bylaw provi­
sion entitled Non-Profit Operation:~ inc.,rporates REA rec0111Z18ndations set 
!or.th :.n Bulletin i02-lt 402-J and disc:usaed in the Appetd1x A. To e!-

. feet these recornmen:iations, the capital cn.dit bylaw provision which many 
coo~ratives have adopted would require amar:iment. Th& cbanges are in-
dicated as ~ollows: · 

. 1. Rec omr.ended additions are shown in ita..ics and marked "tr/ 
tr.e word Addition~~ in th8 margin. 

2. Rc!comrr•u·xied deletions are shown by a line crawn through 
t~e words to be deleted am are marked by .t:.he word 
~~eletior. in the margin. 

rn addition ~o this provision, other portions or a cooperative •s bylaws I 
may deal wi t:1 capital credits • These other provisions uo help in 
clear~ estaolishing the contractual relationship between t~e coopera-
tive an::i itE me~rs. For example, the provision obligating each lism-
ber to purchase service from the cooperative, and to ~ therefor 
monthly at rates to be determined from time to time bf the board should. 

. also Pr-ovit.e that it is expressly understood that amounts paid by mem­
bers in excess o! the cost o£ service are fUrnished by aunbers as capi­
tal and each member shall be credited with the capital so !urnisbed as· 
provided in the bylaw~. The provision in some ot the oldoJ' electric · 
coopercitive eylaws to the e!'f'ect that ~:termination o£ membership shall 
operate as a release o!' all right, title ~ interest o£ the member in 
the property or assets of the cooperativer. must be deleted since, under 
capital credits, a former member would not. lose the right to any capi­
tal credited to his account while taking service IDBrely upon tennina­
tion ot his mltbJrship ~ He may cease to be · a member with voting rights 
but he would not !or!eit his capital credita. In addition to the by­
lal:s. there may be 1Mtances .in which a cooperative '·s articles or .in- . 
corporation include some or all of the provisions discusaed above de­
perdir4 upon tne requireman~s of the incorporation statute. 

Cooperatives which have not yet adopted capital credits should amnd 
their bylaws to include the at.t.ached. ;;Non-Prof'it Operation• provision. 
The words shown in itL\!.cs should, ot cour:se, be included ar.d the ·word~ 
marked ror ••Deletion•: oadtted. Frovisicns-so! their brlaws dealing Wit.h 
~ duposi tion ot revenues and receipts should be ·repe&lec:i since the 
n.v language would replace· these pr~sions and establish the basic 
cO!'Jtract between the coo!~rative anc1 it,s meuiJers. In addition,. ott..r 
amrdments ot the bJlaws Jt&:y ·.-. nee-.ssary as indicated above. Appro­
priate revUi~ .. s ol articles o! l.r1CO ·~or&t.l.on a.v also be nec.t:$SD.ry. 
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ARI'ICLE ---
"NON-PROFIT OPER.Al'ION 

SECTION 1._ Interest or Dividends on Capital Prohibited. The 
C·~operative shall at all ti:nes be operated on a cooperative non-profit 
bas:s for the mutual benefit of' its patrons. No interest or dividends 
shall be ~a:d or payable by the Cooperative on any capital tur~ished by 
its patrons . 

SECTION 2. Patronage Capital in Connection with Furnishill§ Electric 
Energy·* In the furnishing ot electric energy* the Cooperative's oper­
ations shall . be so conducted that all patrons Yill through their patronage 
furnish capital for the Cooperative. In order to induce patronage and to 
assure that the Cooperative. wUl operate on a non-profit basis the Cooper­
ative is obligated to account on a patronage basis to all its patrons tor 
all amounts received and receivable from the furnishing ot electric ene~gy* 
in excess of operating costs and expenses properl1 chargeable against the 
furnishing of electric energy.* All such amounts 1n excess ot operating 
cost~ e..'1d expenses at the mc:nent ot receipt by the Cooperative are rec;eived 
vith -:he understanding that they are furnished ·by' the patrons as capital. 
The Cooperative .is obligated to pq by credits to a capital account tor 
each _patron all such amounts in excess or operatin8 costs and expenses. 
The books and records of the Cooperative sb.all be set up and kept in such 
a ma."lller that it the ___ end ot eac~ t1scal 7ear the amount of capital, it er.y, 
so f''J.rnished by ·each patron is clear~ reflected and credited in an appro­
priate record to the capital account or each patron, and the C\)operative 
sh&ll within a reasonab~e time atter the close of the tiscal 7ear notity 
each patron of the amount or capital so credited to his account. All such 
amounts credited to the capital e.c~ount ot &:1l'Y patron shall have the same 

·status as though they had· been l>aid to the patron 1n cash in pursuance of 
a legal obligation to do so and the patron had then turnished the Cooper­
ative corresponding amounts tor capital. 

All other amount.s received by tlae Cooperative from U.S operaUon.s ill esce.s.s of co.sU· Gll4 
c t!~pen.ses shall, in.sofa.r a.s pemaiuetl by lGIII, be (a) '"etl to of/sec anylos.se.s illcutretl tliU'ing the 
·~ current or any prior fi.scal year anJ (b) l4 tlt.e estent Mt raeeaea {or t/a4l putpose, allocated l4 it.s 
~ pauon.s on a pGUotuJse IHJ.si.s anJ t1111 amoUIIl so. allDcacetl slu&ll be Ulcluetl o.s a pat1 of the, 
~ Ctlfiital cretlitetl to U&e accowat.s · of patroiLS, as !&ere in provitletL · 

In the event ~ dissolution or liquidation of the Cooperative, atter 
all outstandi.ns indebtedness ot the Cooperative s~ have been paid, out­
standi.Ds capital credits shall be retired Yithout priorit7 on a pro rata 
basis betore 8ZlT pqments are made on account ot propez-t7 rights of members. 
u, at arq time prior to dissolution or liquidation, the board ot directors 
shall determine that the tfhanc1al conditi~n of the Cooperative ·will not 
be impaired thereby 1 the capital then credited to patrons • accounts m::.y be 

*For . telephone cooperat·i vea, the words ·1' electric eners:T' should be changed 
to read "telephone service." 
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reti~d in tull or in part. Any such reti~ements of capital shall be 
made in order of l>riority ac~ordi.ng to t~e year in vhich the capital 
VaS furnished and credited, the capital first received by the Cooper­
ative being first retired. ~ ~ ~, ae·-.ateP, ~ ~ ~ ea:pit&l 
.ee.. ret.iv.ea 'tt:ll::leee, ~ep ~ jjpe!i·eeei vet.LPemes~, ~ eajt6a±-&# ~ 
Oee}'e.a~i·"e ~ ~ ~ ~ ~ ~ eeP.o~I::H!l ~ -e-1 ~~ 
asee~e -e-1 ~ Gee~r~i.-e. 

Capital credited to the account ot each patron sh&ll be assignable 
only on the books ot the Cooperative pursuant to written instructions 
from the assignor and only to successors in interest or successors in 
occupancy in all or a part ot such patron's premises served by the Cooper• 
at-1ve unless the board ot directors, actins under policies ot general 
application, shall determine otherwise.· 

Notvithstanding any other provision O't these ~laws, the board ot 
directors, at it• discretion, shall have the power at any time upon the 
death of aey patron, it the legal representatives ot his estate sha.ll 
request in vriting that the capital credited to any such patron be 
retired prior to.the time .such capital would otherwise be retired under 

·the provisions ot these bylavs,.to retire capital credited to an7 such 
patron imr:D.edia:tely- upon such terms and conditions as the board ot di­
rectors, acting unaer poli~ies ot general application, and the legal 
representatives ot such patron 1 s estate shall. ~e uponj provided, how­
ever, that the financial condition ot the Cooperative vill net be im­
paired thereby. 

The patrons ot the Cooperative, by dealing vi th the Cooperative, 
acknovledge that the terms and provisions ot the articles ot incorporation 
and ·bylaws_ .shall constitute and be a contract between the ,Cooperati~e and 
each patron, and both the Cooperative and the patrons a.re bound by' such 
contract, as tully as though each patron had indi vidualJ.7 signed a sepa­
rate instrument containing such terms and provisions. The provisions of 
this article of the bylaws shall be called to the attention ot each patron 
ot the Cooperative ·by posting in a conspicuous place in the Cooperative's 
otfice. 

SBSISQR 3• Pa•.a-s!! Ra~aa 4B €~neee•lea ~ ~lehtrs ~ae~ 
SePA:eee. & .._. e•oJea• ..._. .._ Qeete-ewli··-e aaetii easase ~ .,_ ~ 
!leH ~ ~inllias seoaa'"' aen:i:eea e•aer .aee elee•rie eeercr1 ..a= 'Fe_.. Neni•ei __. .... ,,,all*• taa .. fpea rAliea ._. 4e •eeee-el eeMa 
488 .., ..... ~ .. ,.~ aherseeA*• &10 1 38 .... ~isbf"l ~ ~ seeaa 
... aerrieea aha?J :l:aseiM' .. ;pem4.:···· ~ ~, - Jl'eraeea a 31)-~ 
• JMNB888 ~ee:l:e _.... •••.-aea W. •••• JM•eaa ftlee·.ftee ~ rtl:l!ten 

-were- oe. 1 ee a." 
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UUITED STATES DEPARTME:L·rr OF AGRICULTUP.E 
·Rural Electrification Administration 

. , .. .. 
•, ...... , 

REA BULLETIN 102·2 

-- _ .... 
-I - - '. . ........ . ~ ~ ...... 

.11'1 :'.., ,· 

St.Jjlj ~crz: ',·iai ver of Security Instrument Provisions Relating to Cer~a:.n 
- Retirements of Capital by Distribution Borrowers 

I. 

II. 

!I:t. 

Purpose: To ~aive the pro~sions of loan security instruments 
re!itine to the re~irement of patronage capital under certain 

. circumstances which are applicable to all loans to distribution 
borr~rers approved pursuant to applications received prior to 
December 18, 1970. · 

Definitions: "Mortgage" includes "deed of trust " and "mort· 
gager" includes a borro'Wer which has executed a deed of. trust 
aiven to secure a loan. ":Borrower" refers only to a distribu­
tion bor%'0\ler. "Retirement of patronage capital" includes any 
return' cenerai cancellation or abatement of charges f·or electric 
energy ~r ser~ices furnished by the borrower. 

1·laiver: Section 16 o'£ Article II of the. mortgage, insofar as it 
requ~es the possession of· certain amounts and kinds of assets 
as a prerequisite to the retirement of patronage capital is waived, 
provided : · 

A. After all retirements of patronage capital made. or ordered to 
.. be. made in any one yea:r, the borrower 1 s equ~ ty · "~11 equal or 

exceed 4~ of its total asse~s and other debits, except that 
if the retirements of capital permitted by paragraph IV below 
do not in such year exceed 25~ of the capital and margins 
received in the previous year, a general retirement of patronage 
capital may be made equal to 25~ of such margins less the dis­
tributio.ns to estates of deceased patrons; and 

~. No retirement is made when there is due and unpaid any install­
ment of principal or interest on the borrower's notes payable 
to the t1n1 ted States, or whan the borrower is otherwise in 
default under its mortgage; and 

C. After the retirement of patronage capital the borr·ower 1 s 
total current and accrued assets will equal or exceed it~ 
total current and accrued· liabilities;· and · 

D. The· Administrator has not taken any specific· contrary action. 

*-··~~~------~--------~--------------------------------,----~~~ ReVised to proVide unifona:l ty in the ettect of mortsase provisions relatiz:l.S 
to retirement ot patroaase capital. 
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IV. Dec~dcnt' s i::·states: The borrower may retire capital contributed 
by ·it:ceased potrqns to the extent· required or permitted by the 
cooperative'~ artjcles of 1ncorpor3tioa and bylaws if the 
conditions specified in paragraphs I-II B, .!.II C, and III D above 
are met. 

Index: 
CAPITAL CREDITS 

Waiver of Security Instruaeat Proviaioas RelatiDc to 
Certain Returns· of Ca~ital 

OIVILENDS 
Waiver of Security Instrument. Provisions Relating to 

Certain Returns of Capital 
P.~GlNS AND CAPITAL 

•,:ai ver of Seeuri ty Instrument Provisions Relating to 
Cer·t.ain Return~ of Capital 

• 
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'11--/~//Uf. 
Form - Orig. Common REA-CFC Elec. Mtg. 5/73 

~:1nualizaticr. of the pa;.~ents required to be made ~ith res~ecr: tc t:--.~ 

~~fi~a~~~~~ te~t turi~g the portion of such year such refi~a~~~~€ ~~~= 
is ou:sr:a~cing or (ii) the ~a:~ents of principal and interest re~~irec 
to be made during the following· year on account of such refinancing 
debt. 

SECTIO~~ lo1. The :!ortgagor i.iill not, in any one year, without tt'ie 
approval in writing of both of the Mortgagees, declare or pay any 
dividends, or pay or determine to pay any patrononage refunds, or 
retire any patronage capital or make any other cash distribution (such 
dividends, refunds, retirements and other distributions being 
hereinafter collectively called "distributions"), to its members, 
stockholder:$ or consumers if after giving effect to any such 
distribution the total Equ±ty of the Mortgagor will not equal or 
exceed 40% of its total assets and other debits; provided, however, 
that in any event the Mortgagor may make ·distributi·ons to estates of 
deceased patrons to the extent required or permitted by its articles 
of incorporation and bylaws, and, if such distributions to such 
estates do not exceed 25% of the ~atronage capital and margins 
received by the !-!ortgagor in the next preceding year, make such 
additional distributions in any year as will not cause the total 
distributions in such year to exceed ?5% of the patrongae capital and 
margins received in such next preceding year, and provided, further, 
however, that il'l no event will the Mortgagor make any distributions if 
there is l,lnpaid. when due any installment of principal of or interest 
on the notes, if the Mortgagor is otherwise in default hereunder or 
if, after giving effect to any such distribution, the Mortgagor's 
total current and accrued assets would be less than its total current 
and accrued liabi.lities. 

F6r the purpose of this section, a "cash distribution" shall be 
deemed to include any general cancellation or abatement of charges for 
electric energy or services furnished by the Mortgagor, but not the 
repayment of a membership fee of not in excess of $25 upon termination 
of a membership. ·As used or applie.d in this Mortgage (1) "Equity" 
shall mean the aggregate of Equities and Margins (as such terms are 
defined in the Uniform System of Accounts) and Subordinated 

. Indebtedness; and (2) "Subo·rinated Indebtedness" shall mean unsecured 
indebtedness of the Mortgagor payment of which shall be subordinated 
to the prior payment of the notes by subordination agreement in form 
and substance satisfactory to the Government and CFC. 

SECTION 1.7. In the event that the Mortgaged Property, or any part 
thereof 1 shall be taken under the power of eminent domain·, all 
proceeds and avails therefrom, except to the extent that both of the 

· ·Mortgagees shall consent to C)ther use and application thereof by the 
Mortgagor, shall forthwith be applied by the Mortgagor: first, to the 
ratable payment of any indebtedness by t~s Hortage secured other than 
principal of or interest on the notes; second, to the ratable payment 
of interest which shall have accrued on the notes and be unpaid; third, 

·-21-
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Ms. Beverly Fayson 
FAR Secretariat 
General Services Administration 
Room 4041 
18th and F street, N.W. 
washington, ti.c. 20405 

Dear Ms. Fayson: 

In regard to. your proposed rule, FAR case 91-13, PART 41-
ACQUISITION OF UTILITY SERVICES, we ask that the enclosed. 
comments be consider~d. The Department of Agriculture,· Rural 
Electrification Administration (REA), as a secured lender to many 
rural electric cooperatives, has a strong interest in the 
financial condition and financial actions of these borrowers. 
specifically,- REA opposes the proposed rule in·S2.241-l3, 
paragraphs (b) and (c), Capi~al Credits. 

(l) In paragraph (b) the cooperative would have to furnish 
information on ·capital credit allocations· within 60 days after 
the close of the cooperative's fiscal year. Many cooperatives do 
not have the staff resources to complete the required financial 
data and to allocate capital credits to all members within. 
60 days of the end of the fiscal year. We recommend that any 
such rule be stated in terms that would require the information 
be furnished at the .same time that· such information is furnished 
to other members of the cooperative. 

(2) The rule proposed in.(b) would also require that the 
cooperative " ••• state the amount of capital credits to be paid to 
the Government and the date the payment is to be made." As we 
comment below in regard to paragraph (c), REA opposes this 
proposal. In paragraph (c) the cooperative would be required to 
make payment of capital credits to the Government upon 
termination or expiration of the contract. REA has in its loan 
security documents, specifically Section 16, Article II of the 
typical Mortgage, limited the ~ount and timing of capital credit 
distributions by a borrower. ·simply stated, without approval in 
writing by the mortgagees, the borrower may DQt make 
distributions of capital credits of more than 25 percent of prior 
year's marqins if after such distributions the borrower's equity 
would be less than 40 percent of total assets. This limitation 
is needed for loan security purposes. In addition, where a 

·contract is made for an electric load~whose demand is expected to 
exceed 1,000 kilowatts, written approval of the mortgagees is 
normally required. Contract terms as would be required under 
proposed (b)· and (c) would not be acceptable to REA. Contract 
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Ms. Beverly Fayson 2 

terms as proposed in (b) and {c) would be discriminatory and 
would be prohibited by the provisions of many cooperativ~ bylaws 
and articles of incorporation. 

We are enc·losing copies of REA Bulletins 102-1 "Capital Credits­
Consumer Benefits," and 102-2 "Waiver of Security Instrument 
Provisions Relating to Certain Retirements of Capital by 
Distribution Borrowers," dealing with capital credits, and a copy 
of Section 16, Article II, of the REA ~ortqaqe. 

GARY C. BYRNE 
Administrator 

Enclosures 

cc: 
Official File-FMS-wjenclosures 
Reading F1le-FMS-w;o· enclosures 
ADM-w/o enclosures 
DAPO-wjenclosures 
AAE-w;o enclosures 
DAAE-w/o enclosures 
Area Directors-w;~ enclosures 

REA:FMS:DLessels:slc:X21932:7/17/9l:FARCASE.DOC 
REA:AAE:Retyped:jmz:7j~:AR 

---- ----- -- -------------



GENERAL SERVI«;ES . 
A.DMINIS'T!lA nON 

NA'nONAL AEAONAUT1CS AND 
SPAC~ ACMINISTRA'MON 

.&a~ PartS~ a. ~S. 41. 1m2 52 

(FAA ~ 91-t3l 

~~ ACQWsrtion Reqwacon; 
AcQuiaation t31 Ut:Wty Services 

•.,. s- ~el'artment of Oeimse 
(DOC). Cenerai Setv~ces Admmiscratioa 
(CSAJ. and Naeionai Aeroaaueic:s mci 
Spaca Admwscraeioa (NASA).· 
AC'nOIC ~.U nUL --·rr: The Cvilla.a AceDCT 
A.c:quisitiaa" Cowsdl a.ad ~e Oefease 
Acquisition Resulatary Cowu:i1 are 
CODSiclennaa rewrite of the F M 
coverage cieeW11 with utility semen. 
iDdw:iiq the ncabliahmenc ala new 
part 41 far this p~se. This proposed 
ruie will 1'81'iac:e the existiq covera'e 
aow lacatec:l at F.U sub~an 8.3. and 
will ;mmc:Le =Warm coverap 
a~!e ra &il execuave apada. 1"he 
~FAR coverap at sue~ 1.3 iD 
Larp uuurw does aot ~~~iy r.o 000. 
IAii it lisa axaml'ts apacr repJatary 
requiremeacs ill Ull uullty am mat 
pndateci the establlshmeat -oi die F:\ll. 
DATU: CQmmea shcu!d be suhmittec:i 
to die FAA Sec:mariat at tile addres1 
lGawa beiow an or beicn July %3. 199'1 
to be CDDS~dareci ill the iOI'IIIWaccm ai a 
·fi~Wnde. ' 
A aM'' Iacarested parties thauid 
SI&Dalit wnttea comments to: Ceara! 
s.-tices Admmisntioa. F.U 
Sc:retariat (VRS1. 18Ul aad F Streets 
NW. Room 1041. Wuhizllcoa. DC :D40S. 
P! .... cite F Alt Cue 91-1.3 iD all 
~ca maced ta dna &slue. 
JlllaR ....,_ INIICRIIATIOII calft'&CT: 
Far iD!annaeicm pertailziq to this cue. 
amtact Mr. Edwvc1 Loeb at (%DZJ m-
4511. For sezserai iD!ormaeicm. contact 
Ms. Beverly Fayscm. FAll Secrecanat. 
Roaal404t. CS Suiidiq. Wasiliftltcm. 
DC :D40S. (::Z:1 SO'l-4~ P!eue dte 
FA.R ~ ft-13. 

A..a.:k~N'~D!i 

Ia res~ ta t.a :leecl ta provede 
llllifarm uality COYerap &A tile F.U. a 
=ajar rewrite ol the aisCimJ F.U 
COftfap was uzui~ Tbe princ:il'i• 
~ .:hanses callow: 

(1J The ~~osed F.-\R pan -41 would 
a"'y ac:rou the board ta all aecun""e 
lfJWGClCI and wowci 1~0 enable 

l apnces to cieiet• mast oi the ~tory 

~i.IDIS. The eo.:.-:ownt F.o\R suc~art 
U pMY1cies t.bat a~encu· t)roceciures 
predaan~ tbe F M :nay cananue ta oe 
<Jaed. 1D add.ition. Jucoart 3..1 
s~ecnc:aUy !:<em:nea 000 f:oom ::uc 
Ji :be F.~ caveri~e. 

iZl Suostannat ac:l:it:onal ~wciance for 
:anr:rac:::~ officers :!'l acQwr .. ~ u:a 
aci:wuster..::~ 'Jt:!iry servtce cantrac-.3 
wu uu:iucieci. 

(31 .o\ciditianal deiinltions appJicab{e 
~o ~.&tillty servtce cantraC"'..s were 
estaol.W1ed. 

(41 ~vera~e was establlsbed 
dellneacn; U1e tX1SCJ11 starucary and 
ciliepteci aucbonry for ueillty semca 
=urac:Dz~C. 

(5) FAR c:iaUMS to be a.ted on a 
.. subltaatWly tbe same u .. buia wen 
estabiiahed. 

(It Subswuive caverap pravidlnl for 
b•ndliq rate c:i\aaln by U1e apadn 
wu atablWled. Thil coverage wawd 
mabie agencies to hancile such matters 
without autamadcally refmiq sue: 
manen to CSA far action. 

(1) Coverap wu added providiq 
,....Uy for the ue oi a Studarc:i Farm 
33 to acquire uriiity semces. 

(IJ ~taDdarci- 51MQ!c:alialllarmats 
haft been atah.lbhed far ue ill 
~ ualltr .mces. Sudllarmats 
will Z10t be iD&:iud.t iA tile FAA but wUl 
be aftiiable far a~ QH. 

(9) ·-standarci• mzmal uc:Wty Sllrl'ice 
rl'li .. farmacs have beeD acabli.shed 
fora. iD ~ uriiity ~ Sudl 
formata wU1 aat be iJsciudeci bac wUl be 
lftilable for IIJIIIC7 UIL 

L lepiacary F1aibiJily Act 

1'lw pro~MCi rv.ie il aoc ~ to 
hPe • siamJ!caac ec:oaamic: Dlqlact oa a 
.O.aucai illll:llber al mWleDtities 
wtmm tie mnmq ai u. RatuLaiOrY 
F!cGOwty Act. ~ u.s.c. a. ., ., .. 
bec:aM mo~t puaw: uei.Lity. c:aaqaames 
11"1 aat mW1 baaiaea. 

n.reicre. mlmiW RetWatoi'Y 
F!aibility Aaaiyu bas DOt bee 
~ Hawner. CCJIIIIUIIIts are 
lllftt8d from small busiaesses IDG adler 
UU..t.G parua. Sucb commeaa wUl 
be caaaid.nd ill tile ianntaaaa of a 
Sui nat& Comranta from mWlctiUes 
m iiUIC die aifeced FAA .0~ 
wUl aLto be Cimlldered iD ICCDI"duca 
wtti -=aa 810 oi me Aa. SeD 
C"'"'"""ts lllUt be NGIIun.d ~teiy 
md cite 5 U.S.C. 510 (F.U C.. 91-131 
ilac:DmS~CL 

c. ,._"•" a .. n;. Act 
The Pa~rwadL Redw:riaa Act does 

isot a~iy becaua tbe ~ cbqes 
· to dle F.U cio not im~M1C"'CG~inl 

iDfarmaLiaa coilec:1an reqwn!meatt or 
collec:Uan ai iniar=aaoa Cram ai!erars. 

•llidl :oeqwte :l%1 ll'l'r"CVI1 or OMS 
..meier w u.s.c. l5Jt. ~t $~. 

Ust of Suoeecu lA 11 O"R Puu .;. 3. :s. 
U.~32 

wver::!nect ;::-oeo-."'!:::er.t.. 
~acea: .'.1ay ::l :39'1. 

.utMrt .'\. ';ic:.c:=o&La. 
Ji.r«:-~1'. Cffic• a; F«:•mJ .-\c~uw~on :'-::1•C!·· 

'Therefore. 1t 11 pra~osed t.hac -\8 c::"R 
i'UUI 5. a. :s. n. !l1ci sz ~e amenaea a~ 
set farm oeio~ 

t. ne autbanty :tacon !cr 48 c::::t 
palu a. a. !5. and SZ CQntmues to ~ad 
u fallows: 
~rr. ~ U.S.C. .-ct: 10 U.S.C. 
._ U7: aad 4Z U.S.C. :tntci-

PAAT 1-CCMP£Tm0N 
REQUIADEHTS 

Z. Sectiaa ~-1 iJ ameJtcieci by 
re'risi.q paragraph {b)(3) to read as 
follows: 

.._.., ONyanecupaN-.IOUI'Caand ............ ---=-.. •t:ts1V 

• • 
(b) ••• 

(31 When acquitiq uliUty sert'icas 
(1ft 41JJJ1 J, cirCUiltaDCIII may ctic:tate 
that aaiy au su~llu CID Nrmsb tne 
srnca (see 41.oo4J; or wbm tile 
c:DIItemetiateci anuract i.s tar 
caan=an ai a part of 1 uCJity syster.s 
aiai t.h utility C01Zll'&DY itstif i.t the aniy 
saarca avaaiable to wark 011 tJle system. 
• 

..... u ( ...... Aa••l 
l. Subllan &.3. coasistiq ol sec:ion.s 

&.- uaraup 8.JOI. iJ removed a.aci 
rwued.; 

11.112-Z (Act• J1 ~I 

4. S.C:Uan u.su-z is amended in 
pvqra~a (al(31 by remavmc ·-sub~art 
ar iliA iDsemD3 m1ts piaca ··part •1··. 
PAAT ~1-ACCUISmON OF UTtUTY 
saYIC!S 

5. Part 41. COUll• of sections -41.000 
dlraqA 4l.D10. iJ acicieG !a reac:i as 
fDUaws: 
s... 
.fl.,QDQ Scame oi ~ 
40D'l Dellasaou. 

.n..aaz "~"· 4UDI SlaNcary lAd dei.ti'Ci auusonty. 
n.aat .-\cqwnn• unUcy seronca. 
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~ .C:SA uaateanca and •o,.,at. 
4l..OIM-6 CSA •reawtae canrrac:s. 
4~ Seoanc• c:cnrncts. 
4~ ~can~enr:v 1~ez2ts. 
-61.005 ?~wam :=atnc: ~Vtew 
4'1..3 .\c:.":l~tnuon. 
4~l ·.:cr::.::~·~ lr.C l.lUlU..l :!...,IW. 

-4l..:C5-• ~a:e :.:a.ci!'S aaa :~<JW•tor-1 
~~maan. 

41..0111 ~nMct dau.sas. 
o\'LODI litilltr Mf'\'!128 c:cntnct form. 
.c\JDI For.:aa !ar ~auiity MrYtca 

~c.aaana. 
"Lata ?'~rmaca !at at:Dual l.lullty setYtca. 

=""'8W. 

Aadlaaly: ~ U.S.C. .;&&( c:: lO U.S.C. 
=a,w U1;. ~ .:: U.S.C. :;i3(c). .1.. Scaoe ot ...,. 

this part presc::ibes policies. 
p~. mel oma"ae: !ormat for the 
acquisition of11tillty s~:ic:as. (See 
4l.ooz{b J (or semc:u that are exc!uded 
b:om this part.) 

41.D01 ~ 

~ aid ill tm. par!. 
Antzwid• c::r.trat:: mea. a c:mtract 

eaterld into betweea the c.uwat 
Semces Adz::liDUtratioa (GSA) and a 
.udlltf srnca ~iitr tD c:anr Ula 
uUlitf semca ceedl of Fedln! qea.Ces 
W'ithiD dse fra:Cise/sen"ica aru ol the 
sappii8r. Each anawic:ia contract · 
iaduda a.a .. Audzorizaaoa·· !arm lot 
~ SC"''ica. c:DIIZ1eda 
diiM'!DKZion. or cUDp iD .mca. 

Alldlct'iz:ztion aseaa the dacm:uat 
eucated by the ord8riD3 apDC? aad the 
.lldLlty SU1'1)lier to order semcit =dar 
tUt arawida amao.c:t. 

C4llllflt::itm t:ittzry• means a.a amouat 
to be paid by the Go..rm:eat to tha 
uaBty ~ fer the hlqait1:ci . 
c:mmr:tn; facllU.. whic:a are 
iDslailed. ownad. o~aid. aaa 
m•inti'"Pi by tha =uty sa;rpiie {see 
r112111:11moa!WnlltyJ. 
Dei~ ap:tC?meaa.s aa qeacJ· 

that hu recet\"eci a wnttea ~tiall of 
audumty from CSA to CDDU'ad for 
ualltJ .mc:es for penods ::or excaediq 
tall yan (see "'l.ao3(bll. 

. F«iMf:J ~1' :zd Wal.r .WtriJitUir 
A,.,.:y meaas a pemmemat mat)' 
·that.prodw:as. ZDUat)es. ~ 
c.aaszajs. 'lAd saila ~· ~ we&ar 
~1 S8'91C8 lO CUCG1118'S. 

Ft'fllll:iJia .me. ~ :uaa a .....-c:aJ u.a. ciafiaad or aralll8li a~ 
a ~ utility sernca ~pu.r{sl to 
~ly tha c:utocen ill dlac am. 

llltanwntian ~DUD~. acicm by CSA at 
a deiepleel iiJeDCJ' to formally 
~te in a uulity rii)Uiatot7. 
"rOCINHiin1 ~n beizal! af aU Feciara.l 
a~a. 

\~OU toc:anoa.s ar aeuvery I'C)UUJ U2 

the uallty SU~C'iier·s semc:e area to 
wtndz It 'r"'Y\Q&S Slt'\,ca 'Jl1Qet a Slftl,i& 
can !ric:. 
~ tnciuci.es :-ate sc.:eew.es. ::aan. 

:oWes. :e::S ~c ~alli:ctU oi se.t'\·:ce. 
ana a~r ~ar.: a::a. .ser-nc:a c.-:~es. 

SeDcr::e ::m:-::: ~ea.:_, a .. ~ ':f · 
3erY'ICU c~r.::-::u:~ . or..:er :..-:an a GSA 
areawuia ccna'lct. ~ auU:an:aacc 
wui.lt an areawuie eann-ac:. or an 
il1U!n,ency aSJr!ementl. ~ co,·er the 
acquwnon oi ::c.llt"/ semc:zs at a 
spec& c!eliv117 poant(sj. 

remir.ation iiablii:y means a 
CCDtiz181!1% ~vemmee% OOtipCCft to 
pay 1 urill ty su;piier me anamoni:aci 
portiaD of I c:amlecUOD c:!wp ill the 
enat the Fed8ra! ~t 
tarmm.aru the cmuract before the cost 
of =mactioa !ac:ilitin bas beea 
reascaed by tb uc:Wty SUtJplier (see 
CDzmecrion charp ). 

UtiJity .me. means a semce suc.'t 
as lamishms eliCU"idty. natara! or 
awmfac=ed ps. water. sewerap. 
thama! 1111!11• c:mlled watlr. steam. bat 
watlf'. or !zip teaqMrature hat waw. 
n. a""Ucariall at part 41 ta otbr 
,...;ca (•.J.. raabish remOY&l. SIIOW 

f'IIIIIG'ftil may be a~ata whea tha 
ac:quisictcm iJ aat suhlect to tb Semca 

· Coatnct Act of1915 (see 31.101]. 

•1..aa An, •. ,tJ. 
( al £xcatJt •• pro'Yicled ill pan~pil 

(bJ oi til:is -=em. thil pan a~iia to 
the acqaititicm of uUJlty ,.,;cai for the 
Fed.Bai CoftS'DmeDt. i.ndudi%11 
cclmllaioa Qa.rpt and temunaarm 
llabiBUes. 

(bl Thia part doa aat 11'1'iY' to-
(1) Utili:, SlmCIS prociw:ed. 

dilmbated. ar soUl by a.aodler Federal 
apacr. ED dloM cues. a,eac. sftaJJ 
ase iD-.pacy a~cu (see 41.004-
&J: 

(= UttlUy srrias obtamed by . 
parc:ilu& exr:iz•qe. oro~ by a 
Fed8U power ar water mariultiDIJ 
lpDC7' iDczd.tmt to tbt apacr s 
~ardisu'Jbuucm ~ 

(3J CdHa Ctie\'ISIOII {CArll &aG 
tela 'C?G.Oftl sel"''lcas: 

· (41 Ac:Qalslaoa oi aaant or 
~p.swha~u~ 
c:DI:Iaadidi tr. 

(51 Acqaiaiaaa of uriliUes . .mces ill 
fanila coazunes: 

(It Mqaii&Dall oi npa iD real 
PIOiAfft, acqmitiall oi pai:liic uti!ity 
!ac:Wti& a.aG oa-tite eqwpmaat Deeded 
far the !acUity's owa dilcnbuaoa· 
system. ar COD.IC'UCDOD/ mamte~WU:~ of 
F.-. Connu:uac-ownec1 faciiaes: or 
. (7]. nard l'lnY fhwt~ sftared. 

savimJS proyecu aumon:eci by~ tJ.S.C. 
azBr! =•ev-.r. ·~·ncn may ~o~tlll:e pan 

111Wty .mea <tine::iy ~t:q :-om 
i:q,iemenc.aaan af sue uasuns aur:n~ 
:he term oi :be c:ma-ac:t exec-.::c:a 
iJU:S~at ~= "2 U.S.C. ~ ~or :e~:c.!.S 
:lot ~ e.~ :S years. ·-s~'ia .. ~::~! 
'f"'ti'C"• :uwu a ~rotea :o :"'!Cuca 
!r.er'!O' anc .:.emana ~s'l:.:: ~~j~::: 
:·.a clines :.:..""='u~ ;::r..-a te: y ~J.::!-: 
!~ emce.":C"/ u:a ::%ana~e~e~t 
i)Z"'Jectl. 

,,..aa ·SiaCU1DI'y.,..,... p:raa aannornv, 
(aJ SlatutDry authonry. (1) na 

C.mei'll Senc:es Atlz:wu.saauca :CSAi 
i.s autbon:ld by secaaa m oi :l:e 
Fed.erat ~ &ad Admm.lsrraavc 
s.rw:.s Ac: oi 1.948. u Ull.lllldeC ( 40 
u.s.c. .at to prB:'Ibe paliea a:e 
adloda IG'emidi the .:qui8iuoc ana 
S~qJpjy oi uaiity ..,;ca far Federai 
apr ·- nu iD:bldel f'IUred N:c:ions 
sueD. u n:ari•Ftl pubW: uUlity semca 
ancl ~rneaaq Fecilrai apndes i4 
pmceerifnp baforl Ftdaral and state 
rep!ac.ory bodies. CSA is au&bon:ed by 
MCUoa %D1 ol th8 A.C:t ta collnc= !or 
111i1itJ S89'ICa far 1Mftods cat exceeding 
tar-n. 

(%1 n. ~t of Deleme (DOOl 
ia aadwiZ&&i by 10 u.s.c. z:m. :lD4. 
Uld 40 U..S.C. -&74(31 to acqwre aality 
s..nca !or :iiltary faCtiti-. 

(3J 1118 ~ oi F.a-v (DOEl 
iJ &1ldlari:ad by the ~~ of 
Ea.., Orp.aizatia: Al;t (4% u.s.c. %751. 
«-..I to ac:q1liN llCillty .W:... DOE 
ia ndw il:a4 by die Atallli&: £urv Act 
oflSM. u •==rieci (G U.S.C. ::D4J ~o 
__. illlo aew c:aacrac:u or mociify 
a:i.ftilll COIIG"aCU for eiiCIZ'i~ semen 
!or~ aac "C"riiat2S years for 
lftlliala eandm:laat iDstailauaas. 
(b)~ allllttmtr. GSA hu 

del·- itS l1ldlaritJ ta •cer UltO 
l1li1ily .,-rc. COIIftC%3 far ,.nods :tot 
ccc•l"f4 tea yan to DOD and DOE. 
IIIIi lot ,.,.-=• ~ oniy to tfte 

. ~ DiV.-m A&irs. 
~ ~r to dUa c:iai~ted 
aum.am, siWl be cmmtc1t -w1d: :!:e 
ceqaaiziW8DU Di tml pan. Other a~c:es 
~ uullty ~ca czmErDc:ts far 
period~ cma' OM year. buz !IOC e.-tCI!tl<iin; 
teD yars. may reqast a dair.;auoa oi 
audlanty &om CSA u the acidnss 
~- iA 41JIM-3(bJ. IA ~n1 '-',dt 
itl ltaG:aiDJT aud:crity, CSA wdl. as 
aa ..,, conctna nm...., oi ciehr;sted 
i~' ~of aeillty semen 
to I!IIIIIN cazzq,iimc:e wtdl the ta::ns of 
the ... aoa aDd a;:~Jiiabte laws and 
rep!adalu. 

.,..- •• &4.-y•u·:aa. 

., ..... , llellcy. 

(aJ Suhiect to pan~il (dl oi thi.% 
subaec::iOft. ;tIS cAl policy a£ t.~e r~ttr:u 
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reqwred ~alit)' 'etYtcn froru sowas or 
SU1'PiY wiucb are cast advancaSieOUJ to 
tile wvemznent lD tl!m".3 oi ea:~aamy. . 
I!Jlicency. ~tiaoJlity. Jr sernce. 

~bt E;tca~n !or act:~wsanaru oetew. ~he 
;mall !~HJr:::ase :i-::1tauoa ~see :J.JOOI. 
l~ences sna!.l 1c~wre ·.1:ilir1 serv:c:es .JY 
1 :niatera! ·.~:~en ::Jn::"'3c:. 'Nruc.: :-::~st 
:..nC!u.;e :.:le -:;au.ses :-eqw.r~ ~Y u.J01. 
~eSS Of "NlteUler :"ales Or ter:ns ancl 
c=zzciitions oi ser'Y'ica are 5xed or 
acif:.:.3ted by a ~atory oociy .• ~ences 
:ay :1at !J.18 tbe un.lit"J suppuer·s :"or:ns 

. and clauses co avoaa ~. Ulc.iu.saan oi 
j7r'CMSICDS and :ia.ues reqWred by 
UJXJ1 or by ~tatute. (See 41.004-Z(ct for 
procedures tO be \lied when the supplier 
rema. ta execute • wnttlli c:oncrac=.) 

(c) Specific 01'tneiDI and 
m•n•pment detaiLs. such as proadures 
far izUemai asency COfta'aCt ~WlCI 
ami rev1ew. de!epaon.s of auC:onty. 
mel appraval tbresha!cb. may be 
prescribed by an individual apncy. 
subject to compiiuce with apptiable 
staaatn aad replatioas. 

(dl(t) Sec:Uoa 8093 of the Department 
of Defense APl)rot'riaaons Ad oi 1988. 
~iic Law tEX)-ZOZ. provides that none 
oi Ull &md.s appro"nated by the Act or 
a.ay odser Ad wttb ~ to my fiscal 
yeu by any ~anment. qeacy. or 
iD11rvmeatality of the Uaited States. 
raay be u.ted !or tbe pu:c.Aue oi 
eieca;dty by che Covemm~t in any 
mazmer mat il &aconsisumt wtth state 
law sovemiDJJ the prav;c:J.iD~ oi 1iiCU'ic 
11GJ1ty set'ltca. indudin• state "Cilit7 
cnmmi•sioa t'tliiDp and eiecmc ueiLity 
frlndti•es or service temtones 
estabU.shed pw'SWUlt to state s:atute. 
stam repl.atioa. or scate-.pproved 
tamtorW asreemects. 

(%1 1h Ac:z does rtot pred'"'-
(i) Tho head oi a Fecimll apacy !rom 

eataruu] inca a contract ~W'SlWlt to o6% 
U.S.C. 8281 ( wtUc:h perw.cs to tbe 
sub;~ oi siwed enarv savmp 
iadndjnl c:o~er.~tion 1: 

(iil1"he SeC'eWT of a zmlltary 
~ent from mtenn• inca a contt:lc:t 
punuam to·to u.s.c. ::394 (whic 
partams ro contracts Cor ecennr or fuei 
Car malltary instailaaans tnc:::idiq tbe 
pnw'isian met o~erauon oi merv 
produr;zion Cac:Wtiest: or 

(ih1 The Secr.cary of a aW.itary 
a.r=enc from purc:huin• eiect:icity 
&am lilY provider wftlll the utillty ot · 
IIG!Itfa baYi:~~ 11'1Siicable siate­
a"""ed &acDiM ar acber Ml"'ica 

. aiiiAanzaeicms are !aund by tb 
s.cr.«ary to be wswtilimJ or unable to 
=-c wwsua' sta.ndarcis for semca 
rwtiabiLity dlac ~re necessary far 
~ of a:ationaJ defense. 

(3J AdditionaUy. the ~ead of~ Federai 
~IIIIC? ma~ 

111 ~IIOIY'~" ...,,w. 4PP"~u•• ~~HI 
Iaw. eater snto concra~..s rar :.be 
;Nrd:lue ar tran.sier oi eiec:naty :o the 
a~1 ~~ a :10D--JQtity. :nc.iuaiD~ a 
:1Wirf1n~ :ac;li ty ·.maer :.tle ?-Jotic 
Utiiiry R~atory ?~tices .o\c:: oi :s;a: 

~iil E.:1:er :~to an ;."ttera~e~c-; 
l~rr.er:t. ~unuar.t ~o .. 1..J04-; and 
:7~ 'Ml~ a r~cie!"l1 ~ower ::arxec.::~ 
a~ency or :.,e T e:u:essee V aJJey 
.Aucbanty for t.Oe tl"aJUier oi eiec~c 
;2awer to the a~enc:y: and 

(iiil Enter !llto a cona-ac: ·""' tb an 
eiec::nc ucJiry under the aucbonty or 
tanffs of the Feder.ti £."1ergy Revwacory 
Camma.sszaa. 

(et Prior to acquirln3 e!r.mc tuillty. · 
SG'Y'ices oa a compeacve buia ill an 
aru aovemed by a frmc:iUse _.,ca 
temtary. tJle COiltnldiDJJ oificar mail 
c:Jatarmme. with th8 acmce olleia! 
COUUii. by a marbt survey or my other 
appropriate means. that such 
competition would noc be illcoasilcent 
wtth state law savemiq the provision 
of eJecmc ucillty servtca. indudia; state 
ueility cammissiaa t'tliiDp lAd eiiCU'ic 
utility Czuchises or semc:a territories 
estaiillsheci pumumc to state scacute. 
state replac:iaa. or scac ... ~roveci 
remtonai IIZ"HHDDDtS. Prapasait from 
:Ummaave eiectric suc»Pliin amst 
pnmda a tepaewtac:ion thac sen"ic:e 
c:aA be provided ill a awmer nat 
iacaasistent with SICUOD 8093 of Public· 
Law tOo-zaz (see 4l.D04-l(dl). n. 
cecszwtac:ioa· CD&IIt be su~ with 
a~ate lep.t aad !acu.aJ raaoaa!a. 

41 .... 1~ 

(at Prior to uec=aaw • utillty serYtc:e 
CODcrac. :he caa~ officer ·mall 
~' witb pans a ilui 1 and 
sW:tacrioa.t41.00t-1 (dl aad (et. ta 
accardaaCI with parts 6 aad '1. qtmcies 
shall caadw:t marUt sut"'lys aaut 
· ~*'farm acquisuioa plaaa.t..q ill order ta 
~tl aad pnmde for· fWlmd ~~~~· . 
COIZI1MGCOD.ll C:OallJeGtioa for an eaa:e 
uallty sernc:a iS nee avadabte. the 
asarbt suney may be I.IMci to determine. 
t:e a..U.bwty of cm~U~eaave sources 
Car certaiD pan:iOIII of the rt!qUiremenL 
The ICD1'1 oi tbe term •• eaure ueillty 
,...;ca ·• illc:iudes die ;mrvisiaa of t!1e 
ueillty .-mea c::apacty. llftei'IY· water. 
.....-..~anon. sWlaby or 
back-a, ser"'1e& a-aasmislloa uuU or 
d.lsaibueiOft set'lie& qu.aiity Ulai'UC& 
sysgm retiabiJity. system Q1Mfttiaa ami 
mauu.aaca. =ewmc. lllCi billizzl. 

(b) Ill~ 1 market~ (see 
'1.101 J. the cannczq officer shall 
C"Mider. in addition to aJtemaave 
C01111*1Cive sources. 11M of me CoUawin3 
iadlods: ~ 

(lJ CSA areaWlde canttacts {see 
•tl,.004o-4f: • 

• l~J ~~·rill• ~~ l .. 4~31:. 
met 

r3t tntera;enc-{ a~c:ents i see 
-n.Q04-.QJ. 

~c) When a 'Jttiiry suc:1ier :-eiu.ses :o 
!Xecutl :a :ence~ eori::-ac:: ls ou:~;::c-:t· 
;.a oo\'1.004-tl: 1 .. :.-:e l~l!!l~t ~nail :o~a~..-: J 

·NT:nen :e!lr:1:e 1na :!::a1 :"!fo.ua1 s: ~!!-:. 
~v a c:r:orare ~::!c2r :i :.oo:e su::;:l!~ :: 
i :.moctautacie. :ccumentauoa oi l::y 
v~ refluaj by a co~arate oificer1 
and tran.szmc :!u.s docwnent. aion~ W1t!l 
statements oi :!:e reuaru {or :!!e :-ef..:sal 
an.d the.recrd oi :!3caauozu. ~o GSA 
at the address soecfied at -'1.004-ji b ·,. 
Uaial Ul'lent and CDIDPeWn~ . 
==mscancn aut. :be amtr.2c::in~ 
oa!c:er siWl naaf-1 CSA pnor to 
·ac:quiriq utility Hmca wubout 
eucDCiq a tendered cazuzoac=. Altar 
such zzctiftc:auon. tbe a;eney may 
Procnd With the ac:qws1tiaa and pay for 
the utility semce Wlcier U1e pravtsions 
oi3'1 U.S.C. tSO'l(ai(SJ-

('1) By issuin; a purchu. arcier in 
accordance wtch u.s: or 

(ZJ By ordenn• the oicesaary utility 
servica and pafU%1 !or it 'ai'OIJ the 
praactaeiaa oi aa iAvoica. provtded :.'tat 
a cle~tion is ~pproved by :.he head 
of die cazscracUn~ acmry that a formaj 
caanct caamot be oOwa.ld met that the 
isJnena oi a purchase ordu is nat 
feasible. 

(d') Wban oatainiq serrice utili%i.ag 
eitbr ai tbe :nedlods at suo"ara~ pi'l 
(c)(lJ or (ct(ZJ oi tAis sec:tcm. :b. 
COD~ od!c:ar sU.UesraoUsa a 
uCiity bistory dle aa ac:A ac:qwsuicn oi 
ut:Wty semce praYid.tci by 1 c:oatra~or. 
·Thit lltillty turory tile siWl c:oataU'J. in 
additfoD to a"piicaoi8 cicc=menu Ln 
.uo:s.. tAl foUawuzw iDiarmaaon: 

(1) 'ne WIIIIDed. tiDUered CODa"ac:t 
&ad aay retaceci lea.er oi ::usmuw: 

(%1 The reuon.s scaceci by the uatit;r 
~llar far cat I.UCIIDDI me tendered 
=mac=. tbe record oi aewotiaacm& and 
a wnuen ciena.ue mel Bnai reiusai by a 
~te oificar oi tbe ~tier I or tf 
u.naotamabie. ciac:waatanon oi the 

· vereat reiusa! by 1 carpor.1e oificart: 
(3J Ser-nc:es to 0. hzrmsaed and the 

esamacect aamaai case 
(41 Hlsulncai M!COI'd oi any appuacie 
=mi8CUOD~ 

(51 Hiscancai t'ICDni of my a~piic:acie 
oqaiq c::a"uaj credits: and 

(SJ A co~ oi :be atJPiiQaJe nue 
scbd1Ue. 
· { et OetermiDac:ians macie and ac<!lon.s 

taka uader {ct oi tAis suesactlon to 
ueaue1 c:oanc=. md reia1ee 
lc:q1Uitiou ac:rioas tUm uader :!\is 
subuctian. are va!ici for oae year oniy. 
The c=nttac:nn~ officer 'nail cake 
ac:doas to· execute a bllaterai wn:!en· 



CDilzract pnor to extnraaon af tb.l oae­
yearpenoa. 

.a..G06-.! GSA · &NOW and WOI Oft&. 

(al ~~ CSA oiflca Sl'ec..~eci U2 4l..Q04-
l(b ~ w'liL aQon :-equest. i)rovtde · 
teciuucaJ ana a~UUttiOD USlStance. 
ana wtil ar."!r.SJe fer ~~ :ur..ulwl~J oi t.ie 
serv1C2S :::es~~ec :..:1 ~s ;2ar. !or a.ny 
F~ a~enC"/~ :mxed~wnenhlQ . 
~t ca.,oraCioa. Ule Obcncr of 
C-Jiumcia. :11e Seaat& cbe House oi 
R~taaves.: or the A.rc:utect of the 
C.Qitoa lmd any ac:mty wuier tbe 
.-\rc::litact's ~..ioa. {See 4l.OOS. ?re­
awarc1 caatrac:s rrnew.) 

(ht ~c u otherwise sQeciSed in 
41JJJ3. apncies siWl ~~ ail 
ialormaacA required uader thil pan to 
tha c..a.rat Services AdmizU.strarioa. 
Publli: SuildiD~. Semce. Pu.bllc Utillties 
Dlvtsioa (PPU'J, Wuhiqum. DC m405. 

(cJ Whm caatrac::i:z~ for tUiUty 
Hn'ices meetiq the c:ntana iA tAil 
parqrapb. asendn. exca~t dalepted 
apcdes (see 4um(b)J or qeacin 
pedonainl their owa review pumwtt to 
parqra"h (d) of this subsectia shall 
ObtaiD CSA review aa.d &C'prcnl ol 
tb:ir Pf0112edive caatrac:t cioc::mleat aacl 
sDai1 pnmde the uuormattoa d.esc:ribed 
iD ems. il-

(1J n. 111111W c:aat of tb semca ra, 
be acquuect il estimated by d» uiq 
apacr. at me ttme of iDida aoa of the­
sertica or umuai nm ... to .ixeftd 
S15I.OOD for s.,arate =~ or 
szsa ODD for aumoriz:adau aDd8r aa . 
ana.tda· caacnc: or 

(%S A COIUl8CUoa dwp. termiD&Cioa 
llabillty. aOarei=dabte or~ 
...nca ctwp. or odw ladiiU.. dwwe 
to b8 paid by d1e apacy w estimated to 
IXCied S7S.aoo for S81'U'3ta caac:ra=. or 
stzs em fOI' audlonzaacma Wider 

· ueawtde caauacu. 
(d) Apru:es asay request. &-am the 

CSA office ~eci at 4~bl. 
searst authority to c:aaduc:t their owa 
pre-ewva camrac:t l'ft'iews of the 
~ ua.tity caar:ac:s Slledfied .iJI 
4~ct. Sud! requesg siWl iacWda 
a CllftiftcaCioa from tha ac:qWnatJ 
at~DCY' I Senior Proc:u.rement iucative 
that d1e ·~ bu 

(ll All estaoUsaed acQUisitiaa . 
~ 

(%1 Penonaei tec:fmjcaiJy quaWied to 
deai widl soec:zairnct .mlitiel problem~: 
aad 

(311h ability to accaaq:dilil itl own 
pre-ewvd concnc:t rwview. · 

Tha requesc siW1 a!so · iDdw:W 
iDiarmauoa ~ the ••eacrs pre­
award c:cncnct 1'WY1ew procaciW"'II. 

C•t Requa~ !or rm .. and a"provaJ 
of contract actions dascnbed in 
~P21'ft ( C:J of this Medon. sftall 
canta&n tne infan=ttoa requ!mi by 

41JXIS aDd sball be (orwva.d to CSA u 
earty u pouabie. ~uc ·:1oc later dlaa :0 
worir:iAC days pnor ~o U:le dare :tew 
se"'c:a an to c:az:::ence or !Xl)&ration 
of an W3~ ccrunc:.: ri CSA aces aoc 
~ad ~o t!le :-efe~~ ~~!ftC"/ wttttin 
:0 wo~ iaY3 ai~er 1 propasea utili:y 
seronus .::lat:'3c: :.s :"!Ce1vf!1i !or ~ew 
a.na aQprovaJ (or wt~ a :esser ~er.oa 
I! aJJi'eeci upoal. tile ~ierr.q a~enc:y 
ay camoiete a~oaation.s ana execute 
:.he c:antract. 

(fl ~mces see~ CSA caatrad:JJ · 
UIUta11C8 cor uality semc:es. siW! 
!orwani sud1 ntquesu (see 41..00:5) to 
GSA not later tiws W daya pnor to the 
data DeW services utt req'GUICi tO ,.,..ca or the dace of a;nraaOA of 
aa caac:iq CD~Uract. 

~1..-... GSAaawtdiCOIU6 :11 

(aJ CSA enters tzuo areawide 
callUSc:ts (see 4l.OO'lJ ·cor use by Federal 
apades iD thl acquisition of utility 
santces. AA aseacy in an area covered 
by aa areawide COiltract shall acquire 
t~Cillty setYtcas UDder the· arawtda 
COIIU'Id u.aieu the agency c:iatermilles 
rAil mare advmcqeous rates or terms 
Uld CODdittoa.s of semce ar1 available 
!ram aaother ~pller 1lDd.er a 
,.,.Uti)' DeiOGateC CCDa'a.C. t]poa 
rwqust. the GSA o~ ~eci at 
4LIIM-J{b J wUl·famisa apaCe~ with a 
lilroi the areawtcla CODncta sCowiq 
the types of ucillty semen available 
aliA me seo.ra~hicai areas *"~d. CSA 
wUl aJio provide a =1S7 olaay areawide 
c:muract ~~~ requesc. 

(hl ~ anawuie COIIU'ad mdudes 
lA aadlariz:lc:ioll form mr requesaq 
.-rtca. c:znmadioa. ~ or 
c:Dap iD semce. tJpoa e.xec:ldioa of aa 
aldiutizaaaa by the ~ oiEcar. 
dla aaJitr semce su~U. ill"'qUireG to 
f1mUl s.mces. wimaut fri8r 
11810CiatiOD&. ac dle ~s =rillt. 
a~te pubiished ar azqnabllsbed 
rata aAtesl odler rares. aa4l or tenu 
IDd coaditioas are s~arateiy 
aawadated. 

( cJ 'The CDIUraczmt officer sfta.U 
inqri••t the areawu:t. caruract by 
ezecanq tbe aumon:arioa. a= 
a"'dri"l it to a SW1darri Form (SFl :a. 
A.w.d/Coanct. a!aq wadluy 
'""'••Qj qreemlllta Oil CD11D8CtiOD 
c:U~w&.~ far:Wtia. or _..,c:a 
w q waaca to be pasd bf the qecy. 
nw ~ off!cer s.tw1 aLto artac:A 
lllf ~c B.scaJ. a~liOIW. aad 
adlll:iailcracift requanmeatt oi Use 
q111111:7. IC'l'iicable race tdseduLes. 
t...tnzical items. mAl'S. or cirawiap of 
detiftl'7 PGmtl. dewia Oil~~ 
owailnftil'. =ailltenanca. O"""&U' of 
fac:Ui• md other tniorma.aoa deemed 
a8CIIUIJ'Y to fu!Iy ctef.ne me semce 
c:DIIditiona Ul the aumon:alion/ contract. 

(dl A4eae .. siWl p~~ ~; t!.' L! 
addrea soecuied .u 4~bt a C01'Y 
of adl SF :.s and uecuea 
auUlon:aaoa lSJUe<l :.u:1aer 1A areawtde 
:ODCZ'I!=t wtttw2 ;Q days aile!' !Xec:".::lOC. 

41~ S__..N COIIDac:ts. 

(al !A :.he !D&ence :Ji 111 at"!aW1ae 
caaaact or !.nte:-a~eaq a~ent ~ s~ 
41.JIM..OJ. a3enc.es siW!acqwre !.lallty 
sei-rices by ~aratt coacract suDJect ~ 
tJ1e requ.iremtmu mEt llmlta tioa.s of 
41JJM-L 41.004-J(c!. and a,mcy 
~ aumonry (see 41..004-J( dl}. 
41JD. ami 41.008. 

(bJ St&Dject to tb procadwoes 
cnnpjnM iD 4~ wttc aD a,eac:y 
il....u:a, imo a ~Ut cmundo the 
~ oi!!clr siWl docnmenc Ula 
CDDbd Ble wtdl the !oilowiq 
iDlaimaeioa: 

(1J n. llUIIUMr of. aftilable sUl'l'liers: 
(ZJ AIJ.y spec:W equipaaeac. sen"'ica 

l'ltiabillty. ar fadllty requirements and 
. rUt8d COICS: 

(3J n. ueilltj supplill''s rates. 
c:nnnecttoa dwps.&Dd termi:aCioa 
liaOillty; 

{41 Total lldmated =scrac= value 
(Jm:fndtq cost~ iJl puqrapiul (bl (%) 
ud (3J oi tiUI -=== 

(51 AlJy trtzmce' or ~ CDilU'aCt 

--requind: (IJ Alq 1UI1IIIIa! ~del of 
srrias requind:: aad 

(71 'the uCility's ._;mqnea to wheel 
or adl8rwtse ~ =.lity *'"ca. 

(ct W1le reqas=c CSA to eatar iDto 
a ..-.ce contract. tb ~ 
lpiii:J'siWllami.sh d1e teci:=ica& and 
acqailitioa data ~ iA 41.0DS(b t. 
WJDI-i(bJ. aad Jadl om. tldmicai 
. data a CSA Uf req11.11t ra ~iete 
m.~ 

(dl A caaa'ad e:a:ndlzzc a oa~ear 
peftod. bal not ac-tin' tea mrs 
( ~ parsualll to 41.&111). ., be 
jaded. aild is asually requued. waera 
1111 al t.t:&a followiq CUCIIID.IWIC:ZS f!X1SC 

(1J·'r4a CoYenuullt wUl obtam lower 
ra-.Laqer cti.scouDa. or more 
~terms md amdiUoas of 
swnc:. 

(ZJ A pzopowd CDIIDeC!ioa ~ 
tlnllillaeiOA liabiLity. or aay adler 
(acditia ciwp to be paid by the r.-. GoYermuat wU1 be Muced or 
ltimillar.d: or 

(3J 'T2aa .aUUty ..ne~ ~Uer refuses t., r-. tbe dairttd ser'liCI ~c 
Ulld.lr 1 CDDcrat; ~ a ou-ynr 
S*lod. 

41JDI-4 bUS z;aCCf .. WMI& 

Acedes sh&U use izltlrl~ 
qrM~Uatt (•·1- cansolid.ated ~ase. 
joiat ue. or C'Ou-tltY1ce a~enu t ~o 
acquira utility semen or facilities f:o:lm 



... .ocD.rCawmmmt a~~ lad siW1 
cam,jy wttA the czaucu aaa pracec:iwu 
at Su~art ::-. .5. !.r:uen~ 
~Cas Uacier u i:c:cc.cmy .-\~ . 
o&t.DQS ~ c:oinnct reonew. 

ial Where ~ward ~nrnc:: :"'l!"'n.rw 
.3 ~wreo. ~"'e c1~e:iC"'i s~ ;ro011ae lbe 
~OUoWCJJ LAiarmauon to ~ w1.ti1 u:e 
~rapo81!11 =acne: doc:umeDt 2wlie.ent!7 
iJ1 acivaaca a{ award to penziat.a 
camQiete l"'!Y1ew. ~ueso for GSA 
t"''IV1ew. aP9rov-.l. ar IS31SUZ~C:e :U:2all be 
!orwarCeO u pro,,ciea t.a.-t~et. 
md Wll inc:Lucie t!1e folloW=~ 
iDiormalioa: 

(1) A tltCwcai dasc:i;nioa or 
Sl~C8c=Ccm oi the typa..quaaa.~. ~ 
quality of .mea nequired. uci a 
~ellfti'J sc:bduLc · · . 

(%J A =~ oi any service propOI&l ar · 
:'~ ccncrac: 

(3J Copies o£ aU current pubu.sbed or 
\UtpubW.hed rates of the u:Jity s"C)pliar: 

(4f Identificaeicm of any ucuauJ 
Co.don affedina the acquiii&i:m: aDCl 

(SJ lt!eattacaaaa ai aU aftilable 
saurcn ar azedsods of ~ty. m 
uWysis of the case mec:tveneu ol 
eadr. .md a statemeat a{ the abUity al 
eadl IGal"CCt ta P"""ide tbe requoili!d 
.-ftces. U:dw:iinl the locaeiml aad a 
dalcriptjaa of eadl amJabie sa""tier's 

. tacilitia at me nearest ~aim af sl'l"tic&. 
(b) ForMW .or iDitiai utWt? semces or 

~llers. the IIIDC? shaJJ ltimish the 
iDianaaoa iD parap apb ( aJ ol dlia 
-=ian aad the foUowiq u ll'Piicabfe: 
. (11'1'ha data iDitW sernc. ia aeqairc 

(%) For Ule iim 1% maam. of hU1 
.....U:.. esamaceci :a1ximam daznand, 
:aaadUy ~ umua! CDSt aldie 
.swrtc::&. met ca 11 1-=zaa c:Darps to be 
paid by a:. ISJI!IICr. 

(3J KAawa or esamated time~. 
for pawtb t.a W.amaca ~ 

(41 Eslimacea wamace "'"'"mm. 
d.awtci &lid ll!t:imaca a:aaamty 
~ 

(SJ A IUD~ schematic dia~ or liaa 
drawa23 sAawuzsc tile meter loc:anaas. 
tbelocalion oi t.bllt new uali'ty f:u:Uiti• 
to be =nscruc:ed aa Federal pro~ by 
tha F«W'ai a,mcv. and any ntq1li:ed 
rww eom:ec:sna !ac:Wties =•~tide 
of Ule ciaiivery pollll to be~ 
by the uallty sa"U. to pnmda die IIIIW 
semc.s 

(SJ A~tiq aad a~Ciaa daca 
to CDftr tha ntq1li:ed ueiUty sen'ica aDd 
aay ==-== c:iwps requi.reQ to be 
paicl by the apDC7 recaiviq -= uCJity. 
SC't'icn: and 

(7J1'he followina dar2 cancaminll 
propaMCl fac:W:iel ud ridaced dllll!ft 
or costs: 

(il Pro~ rei\mdaele or 
~ble cozmecuail c:isarp. 
termmac.cn uabdi:y. or oU:ulr iacditi.s 

~ ta be ~d by~ a.-c? . 
t~ wtdl a dfte'7~aan al tbe · 
su~uer's ~osed fac:ilitin ~nd 
tstimaced c.ansm:c::on eosts.· •nd its 
:-ad.aaaje for ~he C::lar;e: 

~iil A wntten. n~ea statement ~y !.be 
, __ •J1at anv.-,~oose<i =rmect:on 
~ ts act ._., !.Xcns of !be o~ ~nat 
oc.W =atomers wowd be reqml'e'fi to 
;lay far like faciitia Wider siaular dau 
Uld ccndittons a{ semcz and 

tiiil A. =~Y a{ i!1e acq'Wt".%:.3 ·~c?'t 
!SUJZ:Iace to maxe its own c:mmeetlon to 
:be ~piier·s faclltin IMO.~ as• of its 
owa f"'SSUJ'ces or by ~te anurad. 
'Nhea !nsibie. r:fte ac:quiriDs) qucy 
slW1 provide its estimates ta c:aanct 
Uld "'*"ce its oWwl :~t:Uity !acUitia ill 
lin oi pa.nid;4tiq iD 1 c:cst...a.rms 
COIIIUUctiaD ;xagram witA tAa ~-
lllilltf suQpiier. · 

(ct For mstiD; utility semen or 
suppUus.. the ageacy shall Nmish CSA 
the in!armaaon i!1 parappb (:~) of this 
secdoa aad the !ollowins. u applicable: 

(1J A capy of :ha moat r"'CCIIlt U· 
rAOIIch • s semca invoices: · 

(%1 A rabuiatiaa. br =cmQ. tar the =- riCIDt 1% mmstb.s. lilawiq the 
a=at umuy d•m•nds, ca"II!J:D;tdma. 

nnedOil Qa:aes. tuat adtucment 
· cbrps. mel the anrap maam!y cast 
s-mit a! amsuml'Cmi: 

(3J AD esumaca. !:y moiUb. tar tbe aat 
umaaw showUII the estimaced 
IDUimalll dem1ncil. :IIOIItAly 
~ aazmaj COlt oi tM 
·..m:es. me m, ==-== c:Urps ca 
be paid: 

(4f Accawlaq UICi a~ data 
to CDYir the cosu !or tb camimlad.cm oi 
llCdity Mr'l'ica: aDd 

{S) For tiecrnc coaa'Cticm ccanc:t~. a 
s,.._ whedl• tAl U'iavormer. ar 
adllr system ~u. Ollli&Air Jicia 
ai the dejiyery pOIAl il OWMd by tDe 
F.an! ~or Use uu.lity .... 
and if tha ~is a C:. pnmary. ar · 
sec:rzadary side of tb ~. 

(dl Ageac=s ~ tbl'ir OWD 
pn-~wani c:mu:rac& reYteWa sAil.il. 
escabll.aA a~;u;aca qe=y 
prDCidata. 

,..,.. .............. ... 
·~· .....,_ ............ 
. ~ ~hail rrnew (at uGlity 
..a iaYaiclrS oa a maadliy buic aad 
(b1 ..a COline&. audaarizaaaa. 
pan:D.ue cmier. ar amer wnttaD requst 
far Mmat ~ dsa smaJ1 pwa.u. 
daaar limltaColl oa aa az=aa1 basi&. Tha 
pwpww oi suca tW9I8W 1ft t.a easan 
IAaC U. acUity ~tier W ivzasma1 me 
srftCBI to each fac:Wry =Be ttse 
.liGJiiJ' 1 moat econcmucaJ. ~UcabJe 
rata .=d ta &.'UJIUfte aoiiry czn:::ercial 

· asarUa £or ad,·~nta~ COI!ll'eaave 

~tanons. The am:ua ~elw1t::t! 
be baMd u~n t:se faci.ity s ~.&~ace. 
Qlndibnns •nd c:aracensuc::s oi 
,emcz. ~t eac:!::l •r.~vtaua.i ~·~·.-e.";~ 
;~oiDL !or :b.e most :ecct :: :o:: :.::.s. :! i 
~an.;e· :.!l :ate :.s ac~:-c;r.ate. :.:e 
?' eG.eriJ ~ ~ et\C"' 1 siz a L! :"!a" .:.e:u :..: e 
su~9uer !O ::ue sue :ate ~e 

· ~aca1y. 

.,~A.-~--~ 
lntawu 

(It ~aD a SU;QllU ";'n2;:csed a 
ciw2p m :ares or~ and ~:s.c:.icans 
of ser'\'1ar to dle Covemment. :be 
ac-c7 ma.u Pr"Om1't.'J aatermme 
waadaa' d:a ~sed c:bqe is 
reuaaaaiL }ucmed. aDd nat 
diacrimiaatcry. 

(bJ Wha a.tttpLaLifi ~ 
pro,_. c.iw2.1es iA rates or tcm1 mci 
c=ditlo=a ol serrica lhac may be oi 
interest to ocber Fecierai acencin. and. 
iatwrmtioll before a repiacory bociy is 
~ ju.leifiad. the matter shaU b4l 
relmiCi ta CSA. n. qucy may 
~!ram CSA a de&e;aciaa oi 
aumarity for tha ageacy to iDiervae oa 
beAaiC ol tAe c:aftiW:Der U:lla'eSIS of the 
Fear.L E:ucleiva apacies. 

{cl If a rewuJaccry body a~es a 
aa!lty 1114JP&i8r' s rtJqUeSt for rala chans;e. 
pan Jalll ta !%.:41~ Quce ill Races or 
Tlftlll mel CoDG:iticms oi s.mc. ior 
Rep!acaci S~l'llers. my rate c:Dup 
sJWl be made a pan ai tA8 caauac: by 

· coaiiKl JDDdificariaa. The awaoftd 
a~bie rate siWl be ed'ec:Dve oa Lbe 
dace diiWmiaect by the repiatarY oocty 
UICi ~rileS aad c:D.arees siW1 ~ 
paid ~ctv to &Yaid lata paymeDt. 
paow· ·ODI ~aes oi the modific:aaan 
cmcaininc the uCillty sa~er's 
apptUteci raw c:Zwsae siW1 be .at. ta 
tb •ttmev't paytq aifica (sn .. LOO&-tL 
. {dl Wb.a dae u&:Wty ~ ia :zoe 

t,.uacad aDd ta. ra-.. tarms. and 
ccadiaaas oi JernCa are SWIO'ject to 
a..,a&aaa pamwu ro rbe daase at 
S:Z.:a-1. Cwlp as Races or Te:n::s and 

. Cmdfnone of Semca far U~aced 
S~ers. aay race~ siWl be 
IDidll a put oi the c:mnract b,r c:mn::ct 
a=di!caaoa. wuJl co~ia SI!DI ta t!:e 

· apa.cy' s payiq oiBca. 

,,.., C& net ca...· 

(at Beca- the terms &Dd conditions 
\D2dat wftidl aullty ,.,~apiiers h:nusa 
s~ may vary from am ta area. the 
c:Wflll'IIDC8S may tzulaftar cbe fef'IM and 
a:mdiuaas a~nace to a part~c:War 

· llli&ity's c:anll'aCDDI suutioa. To 
aa:ammodate reqtW1!111tmts U..t ant 

pcrdiar to dle cancnc:nn, satuauun. this 
secaoa presc:nbn dau.ses on a 
.. S11DstannaUy rbe same as .. basas rsee 
WOtJ whidl pemutJ ttle contracnn! 



ia aa:Cnwtca W1tb ipney p:o~ures.-
(bt n:a caatra~ oi'ficat siW.l wert 

ia sotict:lncc.s· a.cd contnc~ for utility 
semca c:.!au.ses suostanriauy :!e same 
ell the fouOW1fUJ: 

(1J ~~ c!au.sa at s:..:;:-t.· C.=::ilic:.s: 
::: -:'ja c:ause ar ;:..::;4-c!. Sc.-=oe 1na 

~urancn :i C.Jnt..-:sc:: · 
(JJ The cause at 52-:U-J. C:;an;e 1.:1 

C:.S. oi Set'Y'ic:a: · 
(4f The clause at S2..:U4. 

Clar:ac:or' s Facilities: and 
(.5) The ciause at 52..:;1-J.. Semc:a 

?roY~ stems. 
(cl The cor:urac:t.1ll occer shall Ulsert 

a dause auoscaa:ial.ly U1e same as the 
dau.se at 52.:41-8. C!1.aqe m R.1tes or 
Terms a.ad C=dltiDns of Senica Car 
itaptated Sl.ll'l'iiers. iD soudtariaas and 
cmuraczs for uallty sen-tees when th8 
utillty SUPl'Liet is subject to re;Watcry 
body. 

(d) The coat:ac:C%1.9 officer shall i.c.sert 
a c:iause substantially the same u the 
c!ause at 5%.%41-1. Chaqe ill Ratn or 
Tenu and Coadit1011.1 of Semce far 
UDI'II'Ulatad Suppliers. iD soUdtattOIU 
aa.d c:amracts fat uUlity services waea 
the ut:Wty !Ul'Plier is aoc subject to a 
rapjato~? body. . 

(at n. crma':ldnsJ off!cer sh:Ul insert 
a c:iause ~..aalially the same u tb 
daue at 5%..:~1-a. Cacmec:ian C=..,e. 
wh811 a COimedOZl dwp is requim:t to 
be paid by the Conmmer1t 'to 
~ce tb.e coat:actct•lor fami.shin; 
addfHonai facil.ltles aec8SSt1tY :0 SUtJPiY 
.,;ca. Wha c:caditfaa rtquin tile 
~aoa.ofano~ 
aaareftmriAbie ser'"lica d:arp or a 
termiaariallliability ... para~a en 
aDd en of this secUOII. 

(fl 'r4e COD~ ai!!car shall iziMrt 
a ctauu sublwuwly the same u tile 
ciaue at .sz.:n-9. Termuuaaoa Ua.bil1ty. 
whea paymeat il tG be awie to tb 
amaacuar ~ termmatiOD of ..,;ca 
ill lift of a CDDDeCQaa d:arp Ul'Qil 
CD~Dl'ietiaa of the iadllties. 

(IJ The CODir.ICUq oiBc:ar sbajJ iuen 
a eaau subataatially the sama u the 
ciaue at ~41-10. Mu!tilrie Semca 
Locaaaas. u cieiiueci iD .• l.OOL waa 
pnmdiq for passable a!t.maave 
srnca lacuioal ia reqaind. 

(hJ 1'ba coacncaq oiBc:.r siWl iaert 
a da~~~e saGicudaJly ta. same u tile 
daUM a& U.Ztl-tl. iiKzric 5emca 
Tarrttary Cmzq,ii•nce ~ 
wa.a ~tram utemacm --=nc 
~ an SOQtJht. 
· (I) The coatrac:zmt ofBar ·siWI iDMrt 
a c:Wue substancaiJy die same u m. 
da~~~e ac sz.:n-1%. Noareftmdaai&. 
Ncaarecaarrnst · Semc:a Oarge. wnea die 
CoY'ftftiDat ts required to pay a 
oaareilmdabie. aoftr'eCUITUS, 

._,. -- . ·- -· - ._ •• ._~111\II.IUU •WI w.~• ..... ~~ 
al tac:Wties cc~tnu::on. The· 
Covemment =a y ~ravua for ~ci&Uaoa 
of sua a~ea amount or fee u • ~)art oi 
the ccnnec:on c.itaz;e. a l'&n oi the 
JUtia.i payml!!lr for ser.~as. or 11 
~enociic: ~~~"":":entl :o ~ :!:e 
wve6:ent' S OOli~acon. 

j) -r:~e c~nt:ac::l~ oifa: saaJ.l ~ert 
a c:iau.se suc:;ta.n~y :.tle same u tlll 
ciausa at 52..:41-1:1. up1W C.-edits. 
wam the Feqemi ~ver.unent IS a 
=e::ber o{ a C:loperaave and~ mtitied 
to ca~uaJ ~t.L 

~ ,.=. utUH; ~ c:cmracr torm. 
n. Slandara ttorm (SF} 33. 

Sullcita:ion. Offer 3DC Award. 
PI'IISCCbee i:z ~4(cl aDd illustrated iA 
53.:l0'1~ shall be used wileD 
CDIItrldiz:l far uttllty semen uz:iess 

(aJ Aft anaWida c:c:cract (see 4L004-
4( en iJ utill:ed. or 
(b)~ purcl-.ase onie: !or= is 

awhariud by ::is rquia&ian.Tha 
caalradnl affiCIIt shall iDcarporac. the 
al'plicab!e rate scheduLe to eada 
caaftd. ~· order or · 
mndifica&ioa. · 

.,-'- ~tardty--=e 
•:aa:ft alfcna. 

(al 'the lollowt~~ Sl'ediicaeiaa formats 
Car 111e iA ac:qu.i.riq uallty Mn'icas are 

· aftilable !::= the addrea ~ at 
41ADI-3(bJ and may be uaed met 
modified ac the aseDC)"'s diJc:nt:iaa: 

(1J Eiac:;c .mcc 
· (%1 \Vatar srncz 

(3J Slum serttce: 
(fJ S.wqe sB'Vicc.aacl 

· (SJ Nanni 1U MmCa. 
(bl C4ft1Z'2CDDI ai!ican may modify 

. die ~catioD Eormac Z"'t.reac.d ill 
~"a (aJ oi thil sedallllld at!acD 
tecbmcel items. deuib Oil Cotiililliat 
awuesilip oi faciLities llld mejntnnnca 

« ~ ablipaoas. ~ ar drawiap 
of dlinry ;:oiatl. MIA art* iDiarmadoll 
~ arestary to fully dai1De tbe 

. same. CDaGiGOGI. 

(ct 'Ihe ~carioDI and 
attJd=en~ (see p&raiJfallia (bJ oi this 
SKUmal sbai1 be ia.sened iA secaoa C of 
tb aaiity srnc:a saiicuaaaallld 
CDIIIniCt. . 

41.0'10 ,._ ""-....,--=­,......_ 
(at Formats Car liM ill c:nncb•Cf'iDC 

IIIDIIAi rrnews of d2e !oiJowmc ua.tity 
....a. an aft&labie Croaa die addrea 
'1*'d'eci at 41ADI-3(bJ aad may be a.sed 
at dla qeacy· s dilc:rerioll: ~ 

(11 m.c:ic semca: 
(%J Cu srnca: aad 
(3J Wa•w sewave semc:a. 
(bJ Ca::rac:nnt aific:ars asa, modify 

the &IIII:W uaJity· semca revtew fotmac 

PART !2-SCUc:T.-litON 
PROVISJONS ANO· CON~A~ 
CUUS£S 

a. Sec:lo~ ;z..:=&-j .s :"!!':'::·•~!'": ~~:: 
res en-ea. 

"!. S.C:icaJ ~41-i. :1:rou¢ 3.Z..:U-lJ 
are a.dde<i to read u foilcws: 

. 52.:41-1 ~· 

A.t prftcr.bed iA 41.001!~1(1). ~ 1 

daae mDsau:lwy Ql sam aa ltle 
(oil~ 

c-ern(lla .. 
To C:. ate= of my :ncaasutecC"f 

betweea the te=1 of this conn~ 
(ladnd'"! tbe ~cac:toasl a.."ld any 
rate sd:eduie. nder. or exl:tibit 
iDcorparatat:i i.ll this car:urad t:y 
reifteac:a or otherwia. or any of the 

· Coatractor' s naLa and reaWaaoas. the 
tmu of this Cac:ac: shall cmcrol. 
(Eadot=-t 

s:&.:41-2 ...... Oun:dan of~ 

• Aa pnsc::m.i ill 41.00'1{b t(%l. ime:t a 
c:iaue sabltaDUally tAl sama u the 
lo~ 

s..,. a naaa. • c:.a.:c ())a tat 
. (II F• Cia ... (damt to (cialal. rb 

Caaa : ~ ._.. CD fimDiia Cld tblt 
Coo • -.r- CD parcilue (Sl/let:lf? :,.t alillty---. a '•an .. ua dla 
.,.'n,.. cud•&. nda ..C nwa&aaoaa u 
*i4WUUcd by cDe &C~Pticatrie iD' WILWJ 
~ baliy IIIIi u .. fOnia iA cU 
~ 

(bJ II il....-, ,=rl I ad dial Dllidla-

dle e ID'-Cwva , ia IIZider 
lilY oaipaa. CD~ my _..,CII 

.,._ &De .. al Cilia CDmi'ICZ. 
(c:t ,. c..r siiiUI. prD'IId8 dut 

Coo l 01111 c:a~~q~8 • ol nn-. :ems. 
ad ''"na ol...m:. wilidl arw iallll'ecf 
u oldie dace oi rJiil camnc:z cd my 

. •t ' •• , ·~ c::munc:mr siWi ~a.. 
awiy wtdl ~ .. ua aw ,.a.acarr 

body. lanai~ cu~ ~ 
'** iA maar t-=s aad CDIIQiaoas oi ...... 

(cQ'r218CJa:n:ra sMil be csaad at t1le 
..,, H• ra•st _.ca. tarUf uut :a 
Coo c ~ be UaOW ror dla CIWWIIa:lll 
....., c:ial1& Jl.aay. ~ ua ems 
~ =- a .. ua u pa!Od ia 
waa .-...:a il au.Lly fllrmaa.d aaa 
• r · a c. a. t~na of rJ:il CD~~U"ac:c. NIT · -.uu, ~~ill w. 

cmana sAd be eqaacamy proraceci rcw t:. 
s-ill* ill wfada ~~ lAd 
_..,,noa oi t&a cam:rac ~me etTeoc="·•· 



(Eadfllld.-t 

~T-4 ~1ft C:... of~· 
.~ oresc::bed tD. ·n.J07tbl(~l. ime.rt s 

ciaua~t SUC3tarotiaily tbe same as :!le 
:allo~~ 

ea.a. 111 c:~ oi ~ ,caaet 
II!-:~ e••e.:..t Jl ~~- '.!2 ~e ~SI jj 

,...,CL 1UC.1 'et'Y'Ic:e U:~ :e ;l~YeQ Jl ~e 
CGDIZ'tletor ' LOwest ava~oie rate td:led.we 
~~it'- to tb das. oi ~~ i=msited. 

I.DI Whet"! ·~ c~r:sc:ar '!DeS aol ~law Oft 

!i.le •tA :.::a ~cary :2oo.y a~pta'\'tU :ac.a 
~ a~ouc.aoie :a s8"fteft oraYld.C. » 
daate = ~ c:anO'KI u:ajJ ~· ~ 
;JUtt• from r.e~az~.~~ a rant.~ 
.... tcaia14 co Uie c:iua ai 3ft"W!Q iwmiAed. 

(EM oi d.l&&Mt 

52.:4~ CctncrKD"I Plcil'bil. 
As. priscribeci = 41.001{bt(4). iJ:.sert .l 

clauaa subataAcially tb same u tbe 
follCJWin8: 
~r~cuacat 

(at n.. Caancsor. ac itl ._,p--. shaJI 
~ :z.wL Q~IIL and maill&aill ~ 
FaciiU. NqU'ed ta lunli:lil s...U 
~ ta. and meatutW sae Ja'\"'ice ac tbe 
.-af deii'*Y qMQiieci ill me s.mca 
s,.asaliGaa. nu. ra aa ...m taaiitie 
r'lmiiiD w.IA ma Omcrac::=r aad dw 
Coaaa em,.... t. .... ~ Car aJllan or -..... aa-=- fac:aua 

(bl L'<lonft&iiiUdlat U1Y cema CGii aDMi 
ill dli dau& ttaa C=lm::ar -..& oOcai.a 
~~a ttana die C.lftCUDI ~ ~r to 
1111 -.ua•em iDIWlaa&. ~a. 
~ 1la Cow -- t.noy pula co 
tJI8 Caanc::or. bw ot ICY r'IIIIU t11..W 
dlall& bac--= ta Usa Waa&a-· 
~-tD·dUI~a~~t 
ar ~ ca euar me srriCII locaaaa ior aay 
~ ~ .-.rw. camzwc:z. ':'hi~ 
PIIDl ar i'il:eul iDc:ia&Ga ... cldle taW or 
•• ...,..a~ 0, tile par-..- bewto;, dla 
ial-il•aan. a~aan. ad •a• :a ui 
- ~ oi =- c.nc:wrwqand 10-
lacac.d 111011 G.J••==•u IX - AU =-
&lid adler=...- ill caaa.:uaa .a....ca. 
~ W1ta aU UaAi1:itp oi lAa C% tA 

~ aaenniaa. ar ma•D'"'VP oi 
ftlda r.wu-. SAai.l be ....... by =­c.snc:ror. 

(ct Aaacbarl:ad ~ailft .. ollb 
Cancmr wwU be Ulowed ac:asa as U.. 
!ac:Wtta 011 Cuvem ~ aa 
~ .. fUIIft re ~ rhaetipnaa 
al tDa Co=-.=-~,.. faai!De. lt 
ia agnuiy \lllciemaoci cue cbe CotCt. _, 
rilay lima& GPt'Wtnel ~ ~ ...... J:.--
31'DIIICi .. _, .... CIIUii ... __,. 
rar.....u .atni'Y· 

(cil Sam~ ~Mil be,......... ... 
Couw w•c CA ·-.-&and ta ca-r 
an..,u caaciiaail by Ula c:aanaar a& us 
~ wtdliA a~ CU. ail&" th eo...,..,., rrroM.a Ula tll"m'U«im a{ mit· 
c:DIIINCI.lzl =· nmt-= ~ ot mil 
c.ncf iW dw tO U. (nt at~ Criell'llc:ioK 
.a raaiiCift,.., tw ~ ill ,we. .. tU 
~ ai tA8 wee rt anul.-nc:. 
canroaraale to U~ac ,.,.,~ rar ~ ~ 
oaaamaa cisewn..--a. 

f7•atca..ael 

5~41-t S.... Pfoec~ 
. .U pres~bed :n 41.oo:':bi(SJ. UlSert a 

ea~ sucsranca1ly :.'le same u :..'le 
~ailcW1~ 

~C1~1Dacet 
'a I ,'.;~~ ""!m~n t ai s.,.,.,e2. :! 1 .~ 'cfYtee 

~ oy !.l1e ·~na-ac:ar '~ oe 
:nlveci :Jy SWLIC&e czli~ ~~ oi 
staDIIt.arG awnlia=n. :o be M""C. 
~wlaci. .:aantaaneci. ::Wbrated. lad rnd by 
:zw Casaactor at 1ts e.~er.se. Wba mare 
~ t ,_. CZUttel" :s LJIIwitd ll eM Sllr"'"CII 

rocaaaa. :.:a reacziqs U11H"!Gi sAid be bailed 
c:aaamcav.sy. LD c.:w evc=t 1:2y :sew fw 1to 
retp~t~r for ~~~an iDcaft"'CUyl tie Mme. 
lilna.IMd. tbe pu12•1&Wl ,.W- a 
lqaa oi rima ai IUC_. M'frr"CIIUII .md tU 
~ af ...a cWiwnd ~ lildl 
pmoct al tim& AA a~celdtaall•& 
sAd t. IUGa to tD.e aaa amaar•ar die 
~ ol CDn'IIICml4 sUcA..,.... Mo ..... 
1ft?--wbicis rwpcm aac .... dwa 
- ~' staw or rue sUU t. dec:sed 
CGI!'ICL 

(%1 1'h. C4etractar sJWJ rnd a4..., ar 
~ mrernia ale,.....caiy » dap 
arm aa::ard..:w:a wtda tbe ,.Uc,111 die 
CDIIIi=Ut rwwafacary body. AAI biliiDp bead 
aa ... rnci.iql oi 1aa diaD_ ciays or 
IIIGm dwi .........._days liW1 be ......-

' .,'*'''· (bt .'rlr..r :a&. Ill n. C=t:"Jam'. aa ita 
......... aU&1 ~-..a llld ta& 
~ 111111an •• :a....U. ao& 
c ·: iimt aaa yur ar at w.n.&a • 
arma ·,., ·••m :be ~c:y fli ti8 CS9i=ac 
......, bacty. n. co..:= .. wUll:aave 
dla ftlid co inw a cpa anaaaa dllmll dse 
iDI' 1 :aaa IDd tal. 

(ZJ A& Ut.e wnuea ruqam Gltat 
~ omc:er. tbe CGanciar-..J 
III&U ldditiaw tiSU ai my ar Ul sa =--- Ul tb ~ ai .... ..,. 
I''* Dtlft&. 1118 C'Dil oi -= ..adiUaaU · 
caaliall be-.. by a. Com 1 ;i 
:ile s-n:-cap oi ....... :n.t to ... 
... dllll- ;:welD& ... lui. 

· (31 No 1Uta'1Gati be pYad ia aa"ftCa ar 
~co I"'!!IWD iA Mme~wiil:ia =a aa 
111'111'111 f'l!liiU'anaa Ul ac.-a tll­
pat:llilf u:da' =rmai ~IIDI c:DIICit=u. 
tca~u.ra~a...cw..,. . 
~Die noaca .silai1 be~ 0, c.t:a 
~ omc.r na die c..aaar 
:.....- UIY .. .,_. ~ aaaaoaced ia 
\118"*-• ~ai:»=iicy 
.....:. l'iQIIItiA ac ..a~ 

ldl c..mautr of Mtm'» a:lfi =-a~r.xw& 
Ill U. W..naar sAai! UM z "'• 
dW...-. ca Pf'"'da a NSiMr _. 
._, :ag&.a saoV-Y af J...a a& dae s.....:. 
locaaa& ~ sAa&l &JD& l)e U...W. {ar'ipm , .. 

br..a IIi c:oncrac: Ql' ~ ~die 
C..oc PI far fa&Jun. I U1 · ..... 
r 'li& r8 ca. ftmCDD Gil .mea 

oaalliD•IIdld by or 111 ~ ol1117' 
~ ~ t:e am era• al U.. C..cncmr. 
irhxm!c baa aatlimued to aca ol ~ or ai 
die pUiic lftelftY· 5rB. aaaca. ~··· • aca.r cac.utraa~S& .,.__ Gt faUaN ar 
bnUdOMI oi ftiLIIII&aiOII flit aa. f:c:!!::.U: 
~ :bal wnaa aay suca7....._ 
AI p JJIIIaa. \Dm::Nna:. or ~lil.r -.ananon af 

MIW:II siW1 ·~ mare ~ ~now _.. 
aunac~ay ~enod !'\we=cier. lA eqwtoaaie 
ldfuiiUftt .stwl ~ ClaGU Ll\ :!2e :lOftWY 

l&!ll:c soeclfied .!l :.:us c.ancnc:: : i:1C:~~n~ . ~e 
:-:mwawzs :ont:.!y =~~~. 

'%J !A ~~ eveont :.!:1 Cwvemmenr :.s -..&niOifl! 

~o overate ~!t servu:a .ac.:u::::s ..: ... r.c,e .,r .-: 
'an !cr U1'f :a u.s• :e•.""Jna. :.J ;;:ct..-::. 
~ :~t :':Cl ~=uCe<1 :Q .!C~ ·JI: :;._;Q ·"Jr -:i 
llu ;NQUC a:Mmy. ;1:es. :1ooa.a. eatt!:Qu ... e~ 
Ochr caWCZ"D9ft8. ~r sman. &A lq\ULae&e 
idiuacment .sa~Al be c:aaa lA ~ =aa~i~ 
bU1.iDI soec!ieci iA :.:u.a caarne.t i~~ ..:a 
rmmlm :oatniy QU'til oJ :.:. ~ Q1.al'Ul~ 
wm.:= tt8 wv~mt ~ ~.&Aaoie :o OQG'"Ite -= srnea iocaacm.. ;A •Gaia or :.A oart. 
sUJl ucaci U days Ca.r:q uy i*!a.2 
benulloUr. 

(lad of=-· 
5Z.%4W a._,. Ut AaiiN • ;-.,_and 
c. rr • of SeMc:8 tor A ....... 
S.;haa. 

. . 

~ prncnbed iD 41.ooi'tc:. insert~ 
ciaue subswui~y tbe same &3 the 
tollowm~ 

a-.. ill lata« T ... ad Coadlelaa ol 
s.mc. f• a...-*' Su;o frr (Daet 

(al S.W:.. ~ aaG.r ~ CDaCr'Kl 
an.._ ta ,....aiaeia:S by a ~cary 
bady. nw C=a"aea' ._ tA pv• =­
~ omc.r wnaa uuca oi U. GWt~ 
tal• ·~ r'ar Cwupl ua rea. ar tii'1U 
lad c:aaditiaaa ai .mea c:DDC~~mD~oty W1Ul 

U. aUIIII of dae ~ticaaaa. .sua aoacas 
~UJ~llaily -=a. r:e pro--' ciw:.p..lt. 

. dmal a. tlnll ai Wa caaau:. ~ 
:tlliUCIIr7 baciy baYliS~ JUftiCiicziaa ~­
lilY c::bulca :a. C=cnc::ar silai1 forward to 
aOmnetiqOmc.rac:DGYalnada 
dwlps mdlilz U days aJt.r t:se es1ec=ive 
da• ~ The Coacrsc:ar aare- tO 

cmlliiiiMI i1amaailaq ,_.,CI =a.r :.=s 
~ Ul e==r rtam:e W'ldl :Ae llllelldK 
:ad ad :b ~~~tO pay SUC: 
..u'ICII ac die ~ .. ar tower r2tn u· oi me 
daca wttea -= rae• a:e =au tffKfl'te. 

(bl n. ~ !zaftaoy :a;o au anci 
..au~~ tAal e&iftWIUy llld ~ a. uta a£ 
rm c:aanct me ~iicaoie _.isud aDd 
~aaiiail.a race aeawent siw1 :sac be'" 
aaa ol ce lawwt ;NOtiafted and 
~isfted ,..,. ~tt aftU:Oie !O any 
aU. caitomen oi tSe ,._ daa .aer 
.-.r cmdibau al ue UICI HI"''''CCI. 

Cc:t 1A U~e ..,., cat en ~torY boci? 
,.. tpc• &Dy "'l'liar:ioft CUIICZIDitf 
aan odlar tball raaa wftic:il a&!ecu tbis 
cmdi'IICI. :.ba Cancarsilad i_..,.., 
~ • c:aoy tO u c-.CI'KZial Offtcer~ 
1'2111 CovWIIIIIIIidl lila&l DOC ~ bcMid to ac:aot 
.., .,. ~aaa~J~CD=••• wwca heersa 
ta .. «~a..., 

(d) All? ci1aDtJa 10 rea. or usma ana 
cmdtiau o{ .mm .UU !» cn.a. • pan o£ 
dlia ainna try die isluanC:8 oi a CDII1ZWC 
allldif!cauaa. ne ~dace ol =-co~ 
.sM£1 be t:a e:!~e c:iace 0, U:. ~ory 
~. ' . 
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{!Moldalel 

52.241-11 EJectriC S.W:. Tllfttafy 
CGI: -A--uauaun. 

Aspresc:nbed in 41.001Tht. insen a 
:oe~entaaon suc3taiu:a.Uy tbe same ·.u 
:be fc.~owm~ 

PWXic WW l....:Z. ~ SconCII t'emtary 
c~a"d·nm &c;: gc'icw tO.C.t 

(at n. Off.-ar l"'1ft"'MIliS u ~of itl 
o&lar thac :.b• Of!'erars ML8 of ati'CU'iclty 1.A 

1ccarduca W'ldl r.A• tBma ud caa.cUUou oi 
:=. sadctaaaa 1a ( ; ia aac ( I cacmstmc 
wnia PuOiic L.iw liJO:.m. MCaa 8IBL 

(bt n. Oiferar's ·~raaaaa.ia ia u 
!cUJawc 

52.241•12 Hoc•:Mva.e.t' HofnCurmt 
s.Mce~ 

AI pritSC:'ibed iD 41JJ01{l). insert a 
cfa~~~e subltuu:tally the same u the 
foUo~ 

;"h• CGvemmmu may pay a aaanftlnaaaje. 
~CIIIIKIU'2"m' =&11'1·weea U!a nue ud 
~QOftl or I SUG1'Jiae rwa&nt taal I 
·:U.t~W ':IY Ill I ~ (ot Ute IAIDIQOII of 
sante&.:: i caa~buaO"ai.A ud ai 
:=nacruc:on. Jr ! Jl a aoaraiwzaacte 

. :trmDentllQ i ... ~ ~ UJ ar :uy :'!OC 
0. tD aciditlca ra o:r ualift ot 1 ca~UCDaa 
=-.. Thlftlcrw. tUrl ia lwnOy ICid8ci to 
~. CaaCZ"Baor· s ICbdv.L8 a Dallll'ltaadaaLL 
:20IIZ'WCIIftUZII ciwtt tar ;,A a 
UIIGalll ot, dGUus s-,.0!8 
(~ da• o:r ,......,_ 
(!ad al c:iauaet 

sz.:41-t~ c..-a-. 
Aa pnsczibed iD 4'UJJ1Q]. m.t • 

clause subacaad&lly ta ... u the 
(oJia~ 

CqaW CNdlaa (Duit 
(at n. Co.....atiaa ...._ al tJie 

(cao,era~• aam•t ud u 
lilY o~Mr ...... ilelicted Ill cacnt.U 
c:ndUa Cllllliaclaa wida dla ~ olcU 

~rift. •iida ---oiilear&. al dla c.nc:. to pay ca• c:niia ad 

• 

.;uQ sod• tJ1e lllMDoG '1Ji at' of~ 
:-Yiblll. 

(bl WIUWI eo da~ &iter~~ c:!cu oi -:.•~ 
ComCZ'Bctar's tbc:a&'year. ~ Cwntr~c:or 'nail 

· fumWa ta Ole ~a"ac::l\4 Officer. Jr :.-:• 
ja..-cea ~taave oi :.:11 waC"'r.-=:n~ 
Of!!c:u. ;.a wnan~ a ;isr oi ac::-:ec ::enr:.s :·~ 
:m.CZ"Bct ~cer. ynr. uus :etivery ';)OJ~!.. 

·.-\LaG. :.z~e Cmcrac::ar uwl.state tllt amou.ct oi 
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NEVADA POWER COMPANY 

July 23, 1991 

Ms. Beverly F'ayson 
~eneral Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

G;_ I-?- ~-7-.... I . 

9l-1;31J7! 

Re: FAR Case 91-13; Proposed Federal Acguisition Regulations 
For the Acgyisition of Utility Seryices 

Dear Ms. Fayson~: 

Nevada Power Company submits these comments in support of the 
comments by the Edison Electrical Institute concerning the 
Acquisition .of Utility Services (56 Fed. Reg. 23982 (1991)). 
Nevada Power Company is a member utility of the Edison Electrical 
Institute. 

Founded in .1906, Nevada Power Company serves the electric 
utility needs __ of most of Clark County (Las Vegas) Nevada and a 
portion of Nye County, Nevada, covered by the -Nevada Test Site. At 
the end of 1990 the Company served a customer base of 347,969 
customers, an increase of almost 30,000 customers over the previous 
year. Included in the customer base are a number of federal 
facilities. 

Provid-ing reliable electrical serV'ice to a rapidly expanding 
customer base has required very careful resource planning over the 
last several years. We have worked closely with the federal 
facilities that we serve to assure that their needs are adequately 
addressed in our expansion efforts. 

Nevada Power Co~pany is regulated by· the Public service 
Commission of Nevada under authority granted to the commission by 
state law. The rates charged for the provision of electrical 
service are set by the CoJIDDission through consideration of the 
entire customer base, including federal facilities. As in most 
regulated-utility contexts, the Company is not allowed to 
differentiate between customers in the same class. 

~ 2 3 199\ 
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The Company recognizes that the regulations under 
consideration have taken into account the Congressional mandate 
contained in Pub. L. No. 99-500, and Pub. L. No. 100-202, that the 
acquisition of utility service by Federal faciliti~s-not be pursued 
in derogation of state public utility laws. As pointed out by the 

· Senate in its report accompanying Pu.b. L. No. 99-500, Nevada Power 
and.· other electric utilities have built necessary capacity, as 
mandated by the State Public Service Commission, to serve all our 
customers, including the federal facilities within our service 
territory. Wer~ the Federal facilities that the Company serves 
allowed- to obtain electric power from an outside provider, the 
remaining customers of the Company _would be obliged to pay higher 
rates to offset the decrease in customer base and resulting 
stranded investment. 

To help prevent a situation of this nature from ar1.s1.ng 
through misinterpretation of the proposed regulations, Nevada Power 
Company fully supports the modifications ·to the regulations 
suggested by the Edison Electric Institute. The- proposed 
amendments help to clarify certain parts of the regulations that 
may be interpreted in ways that would not conform to the intent of 
Congress. 

The Company is particularly concerned that _the proposed FAR 
and the DFAR regulations be coordinated to assure that the .proposed 
DFAR regulations adequately reflect the intent of Pub. L. 100-202, 
Section. 8093. Because of that concern we draw particular attention 
to Edison Elect~ic Institute's recommended amendment to Section 
241. 004·-1 of the proposed DFAR to read as follows: 

(l)In addition to the requirements of FAR 
. 41.004, which includes the requirement that 
federal agencies shall not purchase 
electricity in any manner inconsistent with 
State - law, DoD recognizes the unique 
characteristics. of electric utility systems 
built under State-created obligations to serve 
all customers, including federal facilities, 
within their service territories. In 
accordance with Pub. L. No. 100-202, Section· 
8093, DoD shall comply with the current 
regulations, practi~es and decisions of 
independent · regulatory . bodies which are 
.subject to judicial appeal. governing the 
provision of ~lectric utility service, 
including State utility commission rulings and 
electric utility franchises or service 
territories established pursuant to State 
statute, State regulation, ~r State-approved 
territorial agreements. This policy does not 
·extend to . regulatory bodies whose decisions 
are· not.-subject to appeal nor does it extend 
to_nonindependent regulatory bodies. 
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Nevada Power Company would be· pleased to provide any 
additional information· that FAR might· require ·to supplement. the 
Edison Electrical Institute comments. 

Re$pectfully Submitted, 
/1 .. 

/~/~ d~e_ 
~n w. Arlidge 

Senior Vice President 



Cui,·re River Electric 
Cooperative, Inc, 
lll~ E. Cherry St.. P. 0. Box 160 
Troy. MO 6337Q 
Tttltf'lhnnr· <114) ~2R-~:lnl 

conoral Sorvico~ Admini~tration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
wa~hington, ·oc 20405 

':UilJRE ELEC. TRQY, MrJ. 

July 23, 1991 

Re: Comments on Prpposed Federal Acqui•ition Jtecjulations 
Acquisition ot: l~:iti7iif"c?ic••· ;~ redaral Bagiot•r 
23982 (May 24. ~---- _____ ase 91-1 __ 

Dear Sir or Madam: 
! 

The National Rural Electr~c Cooperative Association (NR!:CA) i• the 
national service orqani~ation tor the more than 1,000 rural 
electric systems which s•rvice 25 million con•umer-owners in 47 
states. Many or these systems provide electric service to federal 
racil1t1es: consequently,; these proposed re9Ulations will have a 
direct impact upcn these ryatema. . . 

; 

NREC:A and CU·ivre River ! Electric Cooperative, Inc. (CREC) is 
concerned that many or t~e provisions ot the proposed rule would 
un"intentionally . have ser~ous impacts on cooperatives and their 
members because they iqnqre the unique way in which cooperatlv•• 
are structured as member-~wned, not-tor-profit entities. Adoption 
of these rules as propose4 could require violation• ot cooperative 
by-lawsr ar~1cles of. 1nc~rporat.1on; United States Department ot 
Agriculture, Rural Elect~iticat1on Administration (REA) mGrtga9• 
requirements: as well as !state, laws qoverning ~ooperative opera-· 
tion~ wht!n e=lt:(.;t..r.it.: t6t:i'vl(.;e l:s pruviuec.i to covered tederal 
installations. 

Part 52.241-13 Capital Crrdita. 

Of primary concern to ~CA and .CREC are eubaection• (b) and (c) 
or proposed Part 52.241•1 capitAl creditt. NRECA and CRBC a9r•• 
with su~section (a) whic indicates that the government, •• any 
other membe~ ot a coopera ive: 

is entitled to capit 1 credits conalat•nt with the by-laws ot 
the cooperative, whi h states the obliqation.of the [cooper• 
ativeJ to pay capita cradi~s and which specifies the method 
.3nd time of payment. ~ · .. 

By ~untr~~t. NRECA ~nd c believe that coapliance with the re­
quirement ot su~section .), ~'to atata, within 60 day• atter 
the close of the t1acal y ar, the amount ot capital cr•4ita to be 
paid to the· government a d the data the payment ia to be made, 
would be ditticul~, it nee impossible. 

ftranchOftl 

1111 ,., " ·tnnt 
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Flr~t, provi.<llng tht: sm<.?.uu!t. u! tlle capital credit aeerued within 
60 days ot the !iscal· year-end would. pose a . problem tor some 
c.;;uop~t·atlvees. An electric ¢:ooperative typically provic:S•• nc~ifica-

----tion or, or ___ assi9ris, capital credits a~nually to each of it.s 
members·as soon as practic4ble after the close ot its ti•cal year­
end. Capital credit• cahnct be_ assigned, however, until the 
c~uperatlve's annual financia~ statement• have been audited. The 
4mcunt of such capital c~edit assignment, therefore, may not be 
~:~va.ilable within 60 days .of the cooperative' a ·tiacal year-end, 
depending .upon whether its •nnual audit has concluded. Additional• 
ly, many distribution cocpe~atives·are member-owner• ot ;eneration 
and transmission cccperat1~es (G&T's), and as such, are entitled 
to receive capital c~edit~ trom the G&T. Since these capital 
credits are considered by! di•tribution cooperatives to be non­
operating lncomes which impact· their margins, it woulcl ~e virtually 
impossible to determine the appropriate capital cr•d!t9 due the 
dlstribution cooperative ~rom the G&T, ancl conaequently due the 
dist~~bution cooperative•s!own m~mber-ownera, within eo cla~• after 
lhe c.:lose ot the distrlbut~on ccoperatJ.ve•s tJ.acal year. 

i 
Second, providinq the timi~q ot when the capital credit caah payout 
will be m~de ls even mere problem~tic. capital credits are typi-. 
cally paict out in cash tQ membex.·s (L..I..,., retired) several year• 
c~!'Lt:!r t.he c.atpl. t~l credl. t jass.i9nment. Wh!le many cooperative•, 
pursuant to policies of the~r boards ot directors, have esta~liahed 
&.:a.., .i Lal · credl t retlrement :cycles whl~h ••t. the timing of capital 
credit cash payout, such ~iminq can be ehan9ed at ~. di•cre~ion 
ot the cooperative's board ~t directors in raaponae to the chan9.L~ 
capital neeas ct the coop~rative. It, ~urin9 the period betcre 
capi~al credit retirement, ~he eocpara~iva experi•nces the need tor 
increuused c:.aspital resultif'l9 from some catastrophic circwa•tancea 

· :;jUC..:h ~s tornadoes or sevara ice storm•, chaJ19•• in available 
tinancinq or other chanqing conOitions, it miqht be nec••••ry tc 
withhold payment ot ~ncs' cap1tal c~edits. . Additionally, •• 
discussed below, the ccope~ative is prohil:)ited tZ'0111 payinc; capital 
credits unless the cooperative ·has met the tinanaial iltandarcl• 
e~t~bllshad by the Unit.ad States Department ot A9rlculture, Rural 
Elt:=c.;~r .iflcatlon Adm.in!atr~t!on, and . anyon• el»e who ia a. co­
mortga9~C with REA. 

Mu~~ lmpurt~ntly, NRECA ~nj CREC b~ll~va that a~aaction (c) would 
require the cooperative t viola~• its own by-laws, article• ot 
incol.·vu~·•t..!un dnd, (;unase:squ nLly, ~late, iawa governin9 cooperatives. 
tJnclt:=r •ub~tec.:tl.on (c), cocp~at!ve=t would be required., upon termina­
tion o! expiration o! a c: nt1·act, to pay the government tor all 
unp~!c1 capital credits. As indicated .Ln •ub•ec.:t.ion (a) quoted 
Mbcve, the 9overnment 1• ellitled to be pald tar capital eredit via 

JUL 2 3 
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the method ~nd at the tim~ provided for in the cooperative•• by­
laws. Provisions requirin' payment at the expiration or teraina­
t.l~n of " ccntract wculd ~enerally be inconsistent with the very 
terms and conditions which eubeection (a) recoqnize• aa ccn~rollin9 
the provision of service f~om a cooperative ~c one of i~• aeabere, 
the government. Such actions on the part of the c:·ooperative would 
also mo~t. likt!ly vlclate c&pplicable state laws which govern the 
operation of cooperatives within the particu~ar state. 

Capital credits are unique ~o not-tor-profit electric and· telep~one 
cooperatives anrJ, of neceslity, must be treated in a manner which 
is consistent with their by~laws, as well aa all applicable federal 
an~ state laws. A cooperative h~s no "protita" to be diabursed as 
investors. Res t.lu:sL·, t.u thts :extent that income exceed• costa, these 
"margins" accumulat.e csH capital credits. They are, in ~ccordance 
with the cccperative•s cy~laws, returned to the member-cwnera in 
~lrect proportion. to theirjuse ot electricity. Return uf capita~ 
creciits to a cooperative•simambers is made in a manner which must 
be consistent with the t.·eq~it.·ements o! the cooperative• s by-lawa. 
As a mam.ber or the cooper~tive, the qovarnment is entitl•d to be 
pai~ its capital credits co~sistent with the cooperative'• by-laws; 
it is not however, entitle~ to special privile9es. Provi•ion ot 
c;c:tpltal credits to the 9oveirnment in a manner which i• inconsistent 
wilh the ccoperative•s b~-laws would grant the government a 
preference over other cooperative member•. 

I 
I 

Preferential treatment !o~ the ·9overnment'• capital credits over 
those o! the ut.lu:!r c.:uuptsreaU.i.ve membtsr~ ·could result in an electric 
<..:oopertttive's loss ot cooperative status under ted•ral income tax 
laws. Maintenance ot coo~arativa status is requir•d in order to 
preserve an electric coope~ative•s income tax exemption. In ord•r 
to quality tor cooperativ• status, an electric co.operative must 
conc:luct its !Jusilu::tt:ta:s in a ~ouperativa mann•r, or on a 11 c:Qoperative 
basis", treatin9 similarly! situated members equally. 

Additionally, r~r~l ele~trl~ systems, as generally small •not-for­
protit" entities, have li~ited sources ot capital. The •ajority 
ot their capital requireme~ts are met by the REA. In order to ~ 
eligible tor these loans, !rural electric systems are required to 
develop and maintain cert.in equity levels. Disbursinq capital 
credits may be restricted qr prohibited by REA, dependinq upon the 
equity level or the borrow~r. Thus, ~payinq the capital credit• 
as required in Part ~2.Z4~-ll could be in violation of the terms 
and conditions contained ·within the c:rovernment' a own 110zotCJ•CJ• 
requirements, could caus-' the cooperative to cSe·rault on its 
mort9aqe with REA or otherllen4ers, or at • miniaum, could p~event 
the cooperative trom competlinq to serve the CJOVarnmant • • 1oac2 where 
such competition is conaia ent wi~h •~ate lawa. 

JUL 2 2 ·:·.; 
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Part 52.2)1-8 Connection C~arg;g 

'11-15-J~ 

Part 52.241-8 Connection CUArge, al_so creates a procedure which i• 
inconsistent wi.th the way in wh'ieh eoope:rativee .operat:e aa not:-for--·--=.-­
profit member-owned systems. · Uncler the proposed rules, .the ceat. 
of providing connection facilities tor the government would be 
~h.l.fted from the government to other cooperative members. Whil$ 
not only unfair to other eo,cperative· members mcst probably ~ia i• 
also a violation ot the , cooperative • • by-law. and the state 
statutes which govern th~ way eooperativea operate within the 
state. ! 

Part ~2. 241-8 provides in talevant part that the qovernment shcall 
pay a connection charqe to :cover the contractor's c:o•t of turnish­
inq and installing new ccnnecticn facilities. Then, en eac:h 
monthly bill tor service ; turnisheel, the c;overnment receives a 
.credit until the accumulat1on ot credits equals the amount ot such 
connection charqe. This i• inappropriate where the contractor is 
d nut.•fcr•protit cooperative and these credits wou·ld require other 
cooperative mt!!mDers to !;)eat the c:o•t of facilities constructed to 
meet the requirements of t~e 90v~rnment, as ~ell as their own. 

In Q ~uoperative utility, tat:•• are ba•ed upon ~· actual cost of 
t1ol.nc; l:)usiness. connection tees are typically c:harqec1 only in 
cases in wh.i.c.:h the r~t• applicable to the pro. apective cons,.uaer is 
nu~ ~dequate to meet the e~pected coats ot servinq him. Since the 
rate c.lO-=sJ:S nut. cover the c~t ot the facility neadad to ••rv• th• 
9overnment, providinq the •overnment with a credit fer connection 
tacilities Which were buiit to serve the government's own load 
would mean that those costs would have to be borne by the coopera­
t.ivt! 'J:S uLher members. Thisj woulc1 not only be untair to tho•• oth•r 
members who are already pay~nq the cost ot tacilitiea built to meet 
thelr loads, but would prqbably be in violation ot the coopara­
tive•s by-14wJ:S, ~~well ~•l•t~t• st~tute•. wh!ch govern the way in 
which cooperatives operat• within the state. such action could 

I 
also be consic1~red as an u~aw.tul disbursement ot capital credits. 

Decause ot the unique nat.re of rural electric cocperativ••, we 
request a meetin9 with you t.o discu•s the problema presented by the 
pt:opu~t!d rule. Should you_~ave any question•, pl•a•e f••~ free to 
~unLdc.:t Michael Oldak, NRECA's Requlatory Counsel, at (202) 857-

. : 9607. ~· I 

BB/ml 

f' I! ? ': ..... -...._ 1.. 
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July 23 ,. 1991 

General Services Administration 
FAR Secretariat. (VRS) 
18th & F streets, N.W., Room 4041 
Washinqton, D.C. 20405 

RE: In Reference to FAR case 91-13 
our File No.: 303,869.1 

Dear Sir: 

cfl/-/$-17'1 
z... ..., ~ 5 - s ~ . ~ ··. - - ... . :: .. - ~ 
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9C7• 452·e66 
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ONE SI!:.Ai...ASKA C>i..AZ.A. SUIT!: 3CI 

..IUNCAU, AL.ASKA 88801 

19071 see-a690 
Tt:i..E:CO~"•Eq ·~071 see-96•4 

Gold·en Valley Electric Association, Inc., is a rural electric 
.cooperative association in the State of Alaska, which serves nearly 
so,ooo interior residents. Golden Valley Electric Association and 
its members wish to express opposition to the proposed FAR Case 91-
13. 

In section 52.241-13 Capital Credits, subsection (a), the 
proposed regulation states that the government shall be treated "as 
any other member, entitled to capital credits consistent with the 
bylaws of the cooperative." Subsection (a) should be the liqht 
that quides the proposed regulation on the acquisition of services 
from utilities. Unfortunately, subsections (b), (c)., and (d) are 
inconsistent .and directly adverse to the interests and intent of 
the bylaws of Golden Valley Electric Associati9n. 

Capital credits, which are allocated from the operatinq 
marqins of the cooperative, are the only equity· within the 
cooperative utility system, and are paid to members dependinq on 
the financial condition of the cooperative. 

SUbsection (c), requiring payment of all unpaid credits upon 
termination or expiration of this contract is also in violation of 
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the bylaws. All members of the co-op must leave the capital 
credits in the control of the co-op for several years after 
termination for use as its ·equity. Sound financial planning 
requires flexibility in paying out capital credits. The association 

. cannot operate if required to pay out capital ·credits as proposed 
in FAR 91-13. 

Additionally, it would be impossible for Golden Valley 
Electric Association to furnish a list of accrued credits by 
contract number, year, and delive·ry point within sixty days after 
the close of the contractor• s fiscal year. The process of 
allocation and notice of capital credits is as follows: 

1. The books have to be closed for the year: 

2 • The audit must be performed: 

3. An analysis ·of the financial condition of the co-op must 
be ·doae. 

4. The board of directors for the co-op has to approve the 
proposed allocation of capital credits for the ye_ar. 

on average, this process takes six months - well in excess of 
the two month limit that would be imposed by subsection (b). No 
other membe~ o~ the cooperative may insist on notice within sixty 
days. To allow the government such preferential treatment would be 
a clear violation of the bylaws, and would result in unacceptable 
costs to all cooperative members. 

Further, Golden Valley Electric Ass.ociation questions the 
requirement that all capital credits be payable by certified check. 
However, as long as the cost of processing a certified check is 
deducted from the distribution, it may prove acceptable. 

In conclusion, subsections (b), (c), and (d) are in direct 
conflict with subsection (a) of the proposed rule. It is Golden 
Valley Electric Association's mission to provide electric service 
to the members at the lowest cost consistent with sound economic 
use of resources through responsible management of its capital and 
equity. Section 52.241-13 would make it impossible for Golden 
Valley to adequately achieve its mission. Though the government· is 
a valued customer of the cooperative, the imposition of this· 
proposed rule would have a profoundl'y detrimental effect on the 
internal accounting issuing system of the cooperative, in addition 
to resulting in prejudicial discrimination against the other co-op 
member~.. As stated, the proposed rule is unacceptable, and if 
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passed, Golden Valley Ele~tric Association may be precluded from 
offering continued services to the government. 

JAG/lks 

cc: Senator Ted Stevens 
Senator Frank Murkowski 
Congressman Den Young 
NRECA Dave Hutchins 

3014 

Yours, 

BIRCH, HORTON, BITTNER & CHEROT 

~4. 'fl ~ far Co') f?Q.A&-'So"l 
Cory R. Borgeson 
Local Counsel for Golden Valley 
Electric Association 



Jac.1<1e Man1 Er:cKSOr. 
Vi~ Pt&SICtnt 
CotQOr&lfl Counsel 

July 23, 1991 

VIA. TILICOP:S:IB (202) 501-3341 . 

Ms. Beverly Payson 
General Services Administration 
FAR secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington o.c. 20405 

Dear Ms. P'ayson: 

These comments refer to FAR case 91-13. 

Hawaiian Electric Company 1 Ine. .and its subsidiaries aqrea 
with and support the comments submitted by the Edison Electric 
Institute (EEI) which apply to the Acquisition of Utility services 
under the Federal Acquisition Regulation (FAR) ·to the extent that 
they would appl-y to utility services in Hawaii. 

It is important that the proposed FAR chanqes applicable to 
contracts for utility services comply with the intent ot Conqress 
un~er section 8093 of the Department ot Defense Appropriations Act 
of 1988, PUtllic Law 100-202, which requires that federal purchases 
of utility services be consistent with State law •. Adoptinq the 
comments of EEI will ensure that this happens. It is particularly 
important that the tinal regulations reflect the EEI comments ana 
their many .changes to the technical lanquaqe. These changes are 
necessary to comply with the above intent and helpful in creating 
a worxaDle system. 

Should you have any questions regardinq this issue, please 
call me at (808) 543-4700. 

Very truly y~ours 'b/ · 
. -~~~ 

~~-----.-..-

JUl 2 3 1991 

An HEI Company 



National Rural Electiic 
C~operative Association 
i~W \lassa~husens ~\cnu~ :'\.\\. 
\\ashm2ton. D.C. ~0036 
Telepho'"ne: :o: S5 .. -9500 

July 23, 1991 

General Services Administration 
F~Secreuunat (\nRS) 
18th anq F Streets, N.W. 

· Washington, D.C. 20405 

RE: Comments on Proposed Federal Acquisition Regulation: Acquisition of 
Utility Semces, 56 Federa~ Register 23982 <May 24, 1991) <FAR Case 91-13) 

Dear Sir or Madam: 

NRECA. is the national service organization for the more than 1,000 rural electric 
systems which serVice 25 million consumer-owners in 47 states. Many ·of these systems 
provide electric service to federal facilities; consequently, these proposed regulations will 
have ~ direct impact upon these systems. 

NRECA is concerned that many of the provisions of the proposed rule would 
unintentionally have serious impacts on cooperatives and their members because they · 
ignore the unique way in which cooperatives are structured as member-owned, not-for­
profit entities. Adoption of these · rules as proposed could require violations of 
cooperative by-laws; articles of incorporation; United States Department of Agriculture, 
Rural El~ctrification Administration (REA) mortgage requirements; as well as state laws 
governing cooperative operations when electric service is provided to covered federal 
installations. 

Part 52.241-13 Capital Credits. 

Of primary concern to NRECA are subsections (b) and (c) of proposed Part 52.241-13. 
Capital Credits. NRECA agrees with subsection"S(a) to the extent ~~tit indicates that 
the government is a member of the cooperati~e and, as such, must comply with the 
bylaws of the cooperative, just as any other member of the cooperative. 

JUL 2 3 1991 
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By contrast. ~REC . .:.\ believes that compliance with the requirement of subsection (b). 

i.e., to state, within 60 days after the close of the fiscal year, the amount of capital credits 
to be paid to the government and the date the payment is to be .made. would be difficult. 
if not impossible. 

First, providing the amount of the capital credit accrued within 60 days of the fiscal year­
end would pose a problem for some cooperatives. An electric cooperative typically 
provides notification of, or assigns, capital credits annually to each of its members as 
soon as practicable after the close of its fiscal year-end. Capital credits cannot be 
assigned, however, until the cooperat~ve's annual financial statements have been audited. 
The amount of such capital credit assignment, therefore, may not be ·available within 60 
days of the cooperative's fiscal year-end, depending upon whether its annual audit has 

-concluded. Additionally, many -distribution cooperatives are member-owners of 
generation and transmission cooperatives (G&Ts ), ·and as such, are entitled to receive 
capital credits from the G&T. Since these capital credits are considered by distribution 
cooperatives to be non-operating incomes which impact their margins, it would be 
virtually impossible to determine the. appropriate capital credits due the distribution 
cooperative from the G&T, and consequently due the distribution cooperative's own 
member-owners, within 60 days after the close of the distribution cooperative's fiscal 
year. 

Second, providing the timing of when the capital credit cash payout will be made is even 
more problematic-. Capital credits are typically paid out in cash to members· (i.e., retired) 
several years after the capital credit assignment. While many cooperatives, pursuant to 
policies of their boards of directors, have established capital credit retirement cycles 
which set the timing of capital credit cash payout, such timing can be changed at the 
discretion of the cooperative's b~ard of directors in response to the changing capital 
needs of t~e cooperative.. If, during the period before ·capital credit retirement, the 
cooperative experiences the need for increased ·capital resulting. from some catastrophic 
circumstance such as a hurricane, changes . in available financing or other changing 
conditions, it might be necessary ·to withhold payment of those capital credits. 
Additionally, as discussed below, the cooperative is prohibited from paying capital credits 
unless the cooperatiVe has met the financial standards established by the United States 
Department of Agriculture, Rural Electrification Administration and anyone else who is 
a co-mortgagee with REA. 

More importantly, NRECA believes that subsection (c) would require the cooperative 
to ~elate its own by-laws, articles of incorporation and, consequently, state laws 
governing cooperatives. Under subsection (c), cooperatives would be required, upon 
termination or expiration of a contract, to pay the government for all unpaid capital 
credits. As indicated in subsection (a) quoted above, the government is entitled to be 
paid for capital credits via the method and at the time provided for in the cooperative's 
by-laws. Provisions requiring payment ~t the expiration or termination of a contract 
would generally be inconsistent with the very terms and conditions which. subsection (a) 



General Services Administration 
FAR Secretariat (VRS) FAR Case No. 91-13 
July 23. 1991 
Page 3 

~, ... ,s~ ''' 

recognizes as controlling the provtston of service from a cooperative to one of its 
members, the government.· Such actions on the part of the cooperative would also most 
likely violate applicable state laws which govern the operation of cooperatives within the 
particular state. 

Capital credits are unique to not-for-profit electric and telephone cooperatives and, of 
necessity, must be treated in a manner which is consistent with their by-laws, as well as 
all applicable federal and state laws. A cooperative has no "profits" to be disbursed to 
investors. Rather, to the extent that income exceeds costs, these "margins" accumulate 
as capital credits. ·They are, in accord~nce with the cooperative's by-laws, returned to 
the member-owners in direct proportion to the.ir use of electricity. Return of capital 
credits to a cooperative's members is made in a manner which must be consistent with 
the requirements of the cooperative's by-laws. As a member of the cooperative, the 
government is entitled to be paid its capital credits, consistent with the cooperative's by­
laws; it is not however, entitled to special privileges. Provision of capital credits to the 
government in a manner wh~ch is inconsistent with the cooperative's by-laws would grant 
the gover:nment a preference over other cooperative members. 

Preferential treatment for the government's capital credits over those of the other 
cooperative members could result in an electric cooperative's loss of cooperative status 
under federal income tax laws. Maintenance of cooperative status is required in order 
to preserve an electric cooperative's income tax exemption. In order to qualify for 
cooperative status, an electric cooperative must .conduct its business in a cooperative 
manner, or on a "cooperative basis," treating similarly situated members equally. 

Additionally, rural electric .systems, as generally small "not-for-profit" entities, have 
limited sources of capital. The majority of their capital requirements are met by the 
REA. In order to be eligible for these loans, ·rural electric systems are required to 
develop and maintain certain. equity levels. .Disbursing capital credits may be restricted 
or prohibited by REA, depending ·upon the equity level of the borrower. Thus, repaying 
the capital credits as required in Part 52.241-13 could be· in violation of the terms and 
conditions contained within the govemmc:nt's own mortgage ·requirements, could cause 
the cooperative to default on its mortgage with REA or other lenders, or at a minimum, 
could prevent the cooperative from competing to serve the government's load where such 
competition is consistent with state laws. 

Part 52.241-8 Connection Chaaes 

Part 52.241-8 Connection Charge, also creates a procedure which is inconsistent with the 
way in which cooperatives operate as not-for-profit member-owned systems. Under the 
proposed rules, the cost of providing connection facilities for the government would be 
shifted from the government to other cooperative members. While not only unfair to 
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otht!r cooperative members, most probably this is als.o a violation of the cooperative ·s by­
laws and the state statutes which govern the way cooperatives operate within the state. 

Part 52.2,.1-S provides in relevant part that th~ government shall pay a connection charge 
to cover the contractor's cost of furnishing and installing new connection facilities. Then. 
on each monthly bill for service furnished, the government receives a credit until the 
accumulation . of credits equals the amount · of such connection charge. This is 
inappropriate where the contractor is a not-for-profit cooperative and these credits would 
require other cooperative members to bear the cost of facilities constructed to meet the 
requirements of the government, as well as their own. · 

In a cooperative utility, rates are based upon the actual cost of doing business. 
Connection fees are typically charged only in cases in which the rate applicable to the 
prospective consumer is not adequate to meet the expected costs of selving him. Since 
th~ rate does not cover the cost of the facility needed to serve the government, providing 
the government with a credit for connection facilities which were built to serve the 
government's own load would mean ~hat those costs would have to be borne by the 
cooperative's other members. This would not only be unfair to those other members 
who are already paying the c9st of facilities built to meet their ·loads, but would probably 
be in violation of the cooperative's by-laws, as well as state statutes which govern the way 
in which cooperatives operate within the state. Such action could also be considered as 
an unlawful disbursement of capital cre~its . 

.. 

Because of the unique nature of rural electric cooperatives, we request a meeting with 
you to discuss the problems presented by the proposed rule. Should you have any 
questions, please feel free to contact Michael Oldak, NRECA's Regulatory Counsel, at 
(202) 857-9607. 

Bob Bergland 
Executive Vice President 

BB:rk 
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FAR Case 91-13 

COMMENTS OF THE AMERICAN GAS ASSOCIATlON 

The American Gas Association (A.G.A.) .files these comments on the proposed 

revision of the Federal Acquisition Regulations (FAR) (56 Fed. Reg. 23982 (May 24, 

1991 )). 

A. G.A. is. a national trade aSsociation comprising some 250 natural gas distribution 

. and tr.ansmission companies located throughout the United States. A. G.A. members 

account for 85 percent of the nation's total annual natural gas utility sales. Many 

members sell and transport gas for the federal government. Hence, A.G.A. has a vital 

interest in this proceeding. 

L SUMMARY 

In these comments, A.G.A. shows that Executive Order No. 12612, reprinted in 

52 Fed. Reg. 41685 (Oct. 30, ·1987), and the Federal Property and Administrative 

Services Act (FPASA), 40 U.S. C. §471, require that the proposed regulations be modified 

to make it clear that executive agencies and departments (collectively referr~d to here as 

federal agencies) must abide by state policies governing utility·service, including service 

areas and service conditions. 

JUL 2 3 1991 
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II. FEDERAL AGENCIES MUST COMPLY WITH STATE POLICIES 

§41.004-1(d)(1) and (e) of the proposed regulations bar an agency from buying 

electricity in any way that is "inconsi~tent with state law governing the providing of electric 

utility service, including state utility commission rulings and electric utility franchises or 

service territories established pursuant to state statute, state regulation, or state-approved 

territorial agreements ... 

As discussed below, Executive Order No. 12612 and the FPASA mandate that this 

principle be applied to the acquisition of other utility services as well, including naturaJ gas 

transportation service. 1 

Executive Orders have "the force and effed of a statute ... 2 As a result, federal 

agencies must comply with Executive Orders. Executive Order No. 12612 requires 

executive departments and agencies to abide by a prescribed set of federalism principles 

designed to ensure that the federal government does not encroach on the authority of the 

states to· address locaJ issues, as reserved by the Tenth Amendment to the u.s. 

Constitution. A copy of Executive Order No. 12612 is attached in Appendix A of these 

comments. 

The Executive Order notes that •[i]n most areas of governmental concern, the 

States uniquely possess the constitutional authority, the resources, and the competence 

1The revised regulations cover only "utility services" 
(§41.000). The regulations expressly do not encompass the purchase 
of commodities, such as natural qas, from a utility 
(§41. 002 (b) (4)). 

2Association For Women In·Science v. Califano, 566 F.2d 339, 
344 (D.C. Cir. 1977). . 
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to discern the sentiments of the people and to govern accordingly ... · (§1 (e)). The 

"constitutional· authority•• referred to are the powers reserved for states by the Tenth 

Amendment. The Executive Order observes that .. [t] he nature of our constitutional system 

encourages a healthy diversity in the public policies adopted by the people of the several 

States according to their own conditions, needs, and desires.· (§1 (f)). 

As a result, the Executive Order declares that "FederaJ action limiting the 

poticymaking di~cretion of the States should be. taken only where constitutional author~ 

for the action is clear and certain and the nationaJ activity is necessitated by the presence 

of a problem of nationaf ·scope" (§3(b)). 

Especially signmcant here is the directive in the Executive Order that requires 

federaJ agencies, .. when undertaking to formulate and implem~nt policies that have 

federaJism implications•, .to "[r]'efrain to the maximum extent possible, from establishing 

uniform; nationaJ standards for programs and, when possible, defer to the States to 

establish standards.· (§3(d)(2)). This directive is reinforced by the statement that .. (a]ny 

regulatory preemption of State law shall be restricted to the minimum level necessary to 

achieve the objectives of the statute pursuant to which the regulations are promulgated·· 

(§4(c}}. 

The concem about infringing on state authority is highUghted by the establishment 

in the Executive Order of speciaJ procedures to be appUed if there is even the possibility· 

of· an i~ngement. "As soon as an Executive Department or agency foresees the 
~ 

possibility of a conflict between State law and Federally protected interests within its area 

of regulatory responsibility•, dedares the Executive Order, -u,e. department or agency shall 
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consult. to the extent practicable·, with appropriate officials and organizations representing 

the States in an effort to avoid such a conflict" (§4(b). 

Moreover, the federal government has recognized that it is bound by state policies 

regarding utility service. The FPASA, 40 U.S.C. §§471, 481 (a)(4), authorizes GSA to 

represent the federal government in proceedings before state public service commissions 

(PSC.s). The federal government •submits to the state's determination, through its 

regulatory agency. as to the availability and cost of public utility service. "3 A treatise 

notes:4 

Since 1949, the GSA has closely monitored and, in some cases, intervened 
in rate hearings before state commissions where the rates requested by a 
utility would greatly affed the cost of. servi~s to the United States 
government. ·GSA gives close attention to rate design to insure that the 
government does not pay a. disproportionate part of any increase and is not 
discriminated against in the setting of rate~. 

Indeed, a PSC cannot impair the right of GSA to represent the federal government in PSC 

proceedings. 5 

The proposed regulations recognize the federal government's interest ·in PSC 

proceedings. For example, the proposed regulations require federal agencies to notify 

GSA if "a regulated supplier proposes changes in rates or terms and conditions of service 

that may be of inter~st to other Federal agencies and intervention before a regulatory 

• 
31 American Gas Association, Regulation of the Gas Industry, 

.· ... §4.12[41 (1990). ~ 

'.xg. 
5united States v. Public Service Commission, 422 F. Supp. 676 

(D. Md. 1976) • 
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bqdy is considered justified"- (§41.006-2(b)). The. agency can ask GSA to authonze the 

agency to intervene on its own behalf in the PSC proceeding. In addition, the proposed 

regulations say that any PSC order that changes the rates of a utility that provides service 

to a federal agency "shall be made· a part of the contract [between the utility and the 

federal agency] by contract modification• (§41.006(c)). Hence, the federal government 

recognizes that it is bound. by PSC orders. 

The federalism principles undertying Executive Order No. 12612 .and the FPASA 

require that the proposed regulations make· it clear that federal agencies must abide by 

policies established by states when procuring utility service. These policies include the 

franchises granted by most states to utilities, including natural gas local distribution 

companies (LDCs), to serve a specific service area.' In return for a franchise, LDCs have 

an obfigation to serve all of the needs of the consumers in the service area. LDCs built 

their distribution systems to serve these needs. This package of service obligations and 

business opportunities would be undermined if federal agencies could ignore service· 

areas determined by a state. Hence, federal agencies must adhere to the service area 

determination by the state. 

It bears emphasis that adherence to the service area determination by the state 

does not necessarily affect a federal agency's choice of a natural gas supplier. As noted, 

the proposed regulations address only natural gas transportation service, not sales 
• 

~ational Association of Requlatory Utility Commissioners, 
"1989 Annual Report on Utility and Carrier Regulation" .(referred to 
here as "NAitUC Report"), table 69, pp. 564 (1990). 
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service. Moreover, virtually all LDCs provide transportation service. 7 

Likewise, the federalism principles undertyi~g Executive Order No. 12612 and the 

FPASA require that the proposed regulations make it clear that a federal agency should 

negotiate a contract that is consistent with the service conditions in the tariff approved by 

the state's PSC. Service conditions, too, are a local concern and are best addressed by 

the state. Most states require utilities to ob~n regulatory approval in order to construct 

facilities and provide service.• Forty-nine states and the District of Columbia regulate the 

rates for natural gaS service for ultimate consumers.' 

There is a substantial risk that state policies regarding service conditions would be 

undermined if the proposed regulations allow federaJ agencies to insist upon service 

conditions that are inconsistent with conditions approved by the state. Likewise, an LDC 

might be subject to conflicting obligatio~s. For example, the contract provision mandated 

by §52.241-10 authorizes the agency to ·ra]t any time ... designate any location within 

the service area ·of the. Contractor [utility] at which utility service shaJI commence or be 

discontinued.· An agency might argue that this provision allows it to "bump", or interrupt 

service to, -an existing shipper at a delivery point or . to require the utility to construct 

facilities to provide service at any l_ocation. That could conflict with the service priorities 

in the PSC-approved tariff and undermine state- policies. 

7A recent survey by A.G.A. found that 92 percent of LDCs 
provide transportation service. "Gas Distribution Industry Pricinq 
Strateqies - 1990 Update", p. 4. ~ · 

~ARUC Report, tables 67 & 68, pp. 560-563. 

9NARUC Report, table 4, pp. 420-421. 
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This compelling state interest in ensuring compliance with its policies is reinforced 

by the directive·in the Executive Order that federal agencies "(r]efrain, to the maximum 

extent possible, from establishing uniform, national standards for programs and, when 

possible, defer to the States to establish standards~~ (§3(d){2)). There is "no problem of 
~ 

national scope a that. could justify deviating from this ~andate to abide by state policies 

(§3(b)). 

Hence, the federalism principles underlying·· Executive Order No. 1 ~612 and the 

FPASA require that agencies abide by state policies regarding utility service areas and 

operations. The proposed regulations should incorporate a provision that reflects this 

directive. 

Thank you for this opportunity to comment. 

July 23, 1991 By: 

Respectfully s~bmitted, 

Kenneth M. Albert 
Counsel, Legislative and 

Regulatory Affairs 
American Gas Association 

Andrea R. Hilliard 
Director, Legislative and 

Regulatory Affairs and 
Assistant General Counsel 

American Gas Association 
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For further information concerning these comments, please contact: 

Kenneth M. Albert 
Counsel 

Legislative and Regulatory Affairs 
American Gas Association 

1515 Wilson Boulevard 
Arlington, Virginia 22209 

703/841-8464 
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The President 

Presidential Documents 

Executive Order 12612 of October 26. 1987 

Federalism 

By ~he authority vested in me as President by the Constitution and laws of the 
United States of America. and in order to restore·-u,·e division of govemmental· 
responsibilities between the national government and the States that was 
intended by the Framers of the Constitution and to ensure that the principles 
of federalism established by the Framers guide the Executive departments and 
agencies in the formulation and implementation of policies. it is hereby 
ordered as follows: -

SectioD L Definitions. For purposes of this Order: · ... 

(a) ''Policies that have federalism implications'' refers to regulations. legisla­
tive cominents or proposed legislation. and other policy statements or actions 
that have substantial direct effects on the States. on the relationship between 
the national govemment and the States. or on the distribution of power and 
responsibilities amana the various levels of ~ovemment. 

lb) "State'' or '"Slates'' refer to the States o£ the United States of America. 
individually or collectively. and.- where relevant. to Slate governments. includ­
ing units of local govemment and other political subdivisions established by 
the States. 

Sec. 2. Fundamental Federalism Principles. In formulating and implementing 
policies that have federalism implications. £.,ecutive departments and agen­
cies shall be guided by the following fundamental federalism principles: 

(a) Federalism is rooted in the knowledge that our political liberties are best 
assured by limiting the size and scope of the national government. 

(bl The people of the States created the national government when they 
del~ated to it those enumerated govemmental powers relating to matters 
beyond the competence of the individual States. All other sovereign powers. 
save those exl)ressly prohibited the Slate~ by the Constitution. are reserved to 
the States or to the people. 

(c) The constitutinnal relationship amon~ sovereign governments. State and 
national. is formalized in and protected by the Tenth Amendment to the 
Constitution. · 

(dl The people of the States are free. s~bject only· to restrictions in the 
Constitution itself or in constitutionally authorized Acts of Congress. to d~fine 
the moral. political. and leta! character of thP.ir lives. 

(e) In mast areas of governmental cancem. the States uniquely posiess the 
constitutional authority. the resources. and the competence to discem the 
sentimentl of the people and to govern accordingly. In Thoma• Jefferson's 
words. the States are .. the most competent administrations for our domestic 
concems and the surest bulwarb asainst antirepublican tendencies:· 

(f) The. nature of our can~titutional system encourages a h~althy diversity in 
the public policies adopted by the people of the several States according to 
their own conditions. neecb. and desires. In the search for enlightened public 
paUcy, individual States and communities are free to experiment with a 
variety of approaches to public issues.· 
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fg) Acts of the national ~ovemment-whether le~tslative. executive. or iudiciai 
in nature-{hat exceed the enumerated powers oi that ~ovemment unaer t~e 
Consutution vaoiate the prmcapie of federaiism estabiisheci by the Framers. 

(hl Policies of the national government shouid recognize the responsibility 
of-and· should encouralje opportunities for-4ndividuals. families. neiszhbor· 
hoods. locai governmentS. and pnvate assocaauons to achieve their personai. 
socaai. and economic objectives through cooperauve effort. 

(i) ln the absence of clear constitutional or statutory authority. the presump­
tion of sovereignty should ·rest with the individual States. Uncertainties 
resarc:iinl the legitimate authority of the national government should be 
reso!ved against rqulation at the national level. 

Sec. 3. Federalism PolicymakinJ. Criteria. In addition to the fundamental 
!ederaliam principles set. forth in section 2. Executive departments and agen­
da shall adhere. to the extent permitted by law, to the following criteria 
whea formulatiq and implemenq policies that have federalism impiica-
Uo~ . . • 

(a) There should be strict adherence to constitutional principia. Executive 
departments and agencies should closely examme the constitutional and 
statutory authority supportins any rederal action that would limit the policy­
m•kin& discretion of the States. and should carefully assesa the necessity for 
such action. To the extent practicable. the States should be consulted before 
any such action is implemented. Executive Order No. 1%372 ("Intergovernmen­
tal Review of Federal. Programs") remains in effect for the programs and 
activities to which it is applicable. 

(b) Federal action ·limitiq the polic:ymaking discretion of the States should be 
taken only where constitutional authority for the action is clear and certain 
aDd the national activity is necessitated by the presence of a problem of 
nationa1sc:Ope. For the purp.oaes of this Order. 

(1) It is important to recoanize the distinction between problem~ of national 
scope (which may justify Federal action) and problema that are merely 
common to the States (which will not justify Federal action becauae individual 
States. actin& individually or together. can e(fectively deal with them). 

(2) Constitutional authority for Federal action is clear and certain only when 
authority for the action may be found in a specific provision of the Cons ti tu­
tion. there is no provision in the Constitution prohibiting Federal action. and 
the action does not encroach upon authority reserved to the States. 

(c) With respect to national policies administered by the States. the nationai 
government should grant the States the maximum administrative disc:reuon 
pouible. Intrusive. Federal oversight of State administration is neither neces­
sary nor desirable. 

(d) When Wldertakins to formulate and implement policies that have federal· 
ism implications. Executive departmenta and agencies shall: 

(1) EDcourqe States to develop their own policies to achieve program objec 
Uvea and to work with appropriate offic:iall in other States. 

(Z) RefraiD. to the -maximum extent ·poaaible.· from establiahin1 w:Ufprm. nation 
u at8nc:lards for propama and. when poaaible. defer to the States to establisi 
atudarda. 
(3) Wha national ataadarc:b are required. consult with appropriate official 
aad oqan.i.zationa · representins the States in developin& those standard: 

Sec. C. Special Requirement$ for Preemption. (a) To the extent permitted b 
law. Executive departments and agencies shall construe. in regulations ar. 
othenriae. a Federal statute to preempt State law only when the statu: 
caataiaa u eXl)retl preemption provision or there is some other firm ar. 
palpable evidence compellinl the conclusion that the Coqress intende 
prett~~qJtion of State law. or wbea the exercise of State authority direc~ 
coa81cta witb the exen:ile of Federal authori!Y under the Federal statut 
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(b) Where a Federal statute does not preempt S:ate law (as addressed in 
subsection (a) of this section}. Execuuve departments and agencies snail 
constrUe any authorization in the statute for the· tssuance. of reguiaHons as 
authonzing pr~emption of State iaw oy :-:.!ie-mai<ing oniy wnen the statute 
expressly authori.%es issuance of preempuve reguiations or there 1s some otner 
nrm and palpable evidence compelling the conciusion that the Con~ress 
intended to delegate to the departmP.nt or agency the r1uthonty to ~ssue 
:-egul:uions preempting State 13w. 

(c) Any regulatory preemption of State law snail be restricted to the tnrn:mum. 
level necessary to achieve the objecuves of the statute pursuant to. which thP. 
regulations _are promulgated. 

(d) As soon as an Executive department or agency foresees the possibility of a 
conflict between State law and Federally protected interesta within its area of 
regulatory responaibility, the department or agt!ncy shall consulL to the extent 
practicable. witb appropriate officials and organizations representing the 
States in an effort to avoid such a conflict. · 

(e) When an Executive department or agency proposes to act throu&h adiudi· 
cation or rule-makina to preempt State law. the depanment_· or agt!llcy shall 
provide aU affected States notice and an opgortunity for appropriate perticipa· 
tion in the proceedinp. 

Sec. 5 .• Special &quirements for Lesisiative Proposals. Executive departments 
and agencies shall not submit to the Congress legislation that would: 

(aJ Directly regulate the States in ways that would interfere with functions 
essential to the States' separate and independent existence or operate to 
directly displace· the States' freedom to structure integral operations in areas 
of traditional governmental fun~ions: 

(b) Attach to Federal arants conditions that .are. not directly related to the 
purpose of the grant or 

(c) Preempt State law. unless preemption is consistent with the fundamental 
federalism principles set forth in section 2. and unless a· clearly lesitimate 
national purpose. consistent with the federalism policymaking criteria set 
forth in section 3. CanDat otherwise be met. 

Sec. 6. Asency Implementation. (a) The head of each Executive department 
. and agency shall designate an official to be responsible for ensuring the 

implementation. of this Order. 

(b) ln addition to whatever other actions the designatll]td official may take to 
ensure implementation of this Order. the designated offici&! shall determine 
which proposeci policies have sufficient federalism implications to warrant the 
preparation of a Federalism Assessment. Wltb ·respect to each .such policy for 
which an affirmative determiDation is made. a Federalism Assessment. as 
described ill subsection (c) of this section. shall be prepared. The department 
or agency bead shall con~ider any auch Assessment in all decisions involved 
in promuiaattna and implementinl tbe policy. 

(c) Each Federalilftl Aaussment shall accompany any submiuion concerning 
the policy that is made to tbe Office of Management and Bud.let pursuant to 
Executive Order No. 1Z291 or OMB Clrcular No. A-19. and shall: i. 

(1) COntain the desipatecl omcial's certification that the policy bas been 
assessed in liaht of the principles. criteria. and requirement• stated in sections 
Z through 5 of thia Order: 

(Z) Identify. any provision or element of the policy that is inconsistent with the 
principles. criteriL and requirements stated in section~ 2 throqb 5_ of this 
Order: · 

(3) Identify the extent to which the polic)t imposes additional coats or burd;ns 
on the States. including the likely source of fundin& for tbe States and the 
ability of the State• to fulfill the purpo1es of the policy: and 
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(4) Identify the e_xtent to which the policy would affect the States' ability to 
discharp traditional State governmental functions. or other aspects of State 
sovereignty. 

Sec.. 7. Government-wide Federalism Coordination and Review. (a) In impie· 
menung ~ecutive Order Nos. 12291 and .12498 and 0~ Circuiar No. A-19. 
the Office of Management and Suciget.. to the extent permitted by law and 
consistent with the provisions of those authorities. shall take action to ensure 
that the policies of the Executive departments and agencies are conststent 
with the principles. criteria. and requirements stated in sections 2 through 5 of 
this Order. 

(b) ln submissions to the Office of Management and Budget pursuant to 
Executive Order No. 12291. and OMB Circular No. A-19. Executive depart· 
menta and agencies shall identify propoaed replatory and statutory provi· 
sions that have significant -federalism implications and shall address any 
substantial federalism conc:ema. Where the departments or agencies deem it 
appropriate. substantial federalism concerns should also be addressed in 
notices of proposed rule-makiq and messases transmitting legislative propos· 
ala to the Congrea. 

Sec. L Judicial Reyiew. nus Order is intended only to improve the"1ntemal 
management of the Executive branch. and is not intended to create any right 
or benefit. substantive or procediual. enforceable at law by a party against the 
United States. ita agencies. its officerS. or any person. 

niE WHITE HOUSE. 
October 26. 1981. 
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July 23, 1991 

General Services Administration 
PAR Secretariat (VRS) 
18th and F Streets NW Room 4041 
washington, D.C. 20405 

Subj ec:t : PAR else 9 f·13 

Oeu Sir: 

The purpose of this letter is ·to provide written comments 
concerning the proposed :ule on acquisition of services from public 
utilities (56 Pederal . Register ~3982) issued by the General 
Services Administration. 

Specifically, Copper Valley lleetrie Assoe.iation ( CVil) , a member 
owned cooperative, is concerned about Section · 41. 007J. (Part 
52.241·13 (a) through (d}) and would make the following comments. 

52.241·13 (a) ·As part of it's Equity Management program, CVEA has 
established policy whereby a targeted rotation 
period o~ capital credits is deter.mined; however, 
due to a number of unforeseen circumstances any 
cooperative eanDot predict. with absolute assurance 
the time of payment ot capital c:edita. 

52.241·13 (b) CVIl'a Sylan provide for annual noticing of capital 
credits assigned to each member within a reasonable 
time attar the end of tha fiscal year (December 31) . 
CVBA policy further mandate• this noticing take 
place by JUne 30 following the end of the fiscal 
year. The lural Blectrifieation Administration 
(Ill) require• audit Npof'te to be ccmpletec! by 
April 30. C'IB would l:le unal)le to maet the 60 <1ay 
requinmeAt 4ue to the ahcrt time tram. allowed and 
wculc1 ncC""M'&~d a deacUine a minimum ot 30 c!&ya 
a!t•r tb8 Ill audit report ~~ date. In addit1ou, 
u mezaticmed iD tba preced.ing paragraph, CVIA ·~~ld. 
~ uul)~e to ltate & epecific date that cap~ tal 
=edit• .. , •• ipec! ;~4 or JOUltt lle ~id. ... 

JUL. 2 3 1991 
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General services Administration 
July 23, l99l 
Page 2 

CViA is a tax ·exempt non-profit cooperati~e. 
Preferential (early) retirement of capital cred1es 
would ·not ·only be. a violation of our Bylaws and 
Policy, but would be likely to jeopardize our ~ax 
exempt status. REA and Internal Revenue Serv1c:e 
requirements are clear as to limitations imposed on 
retirement of capital. 

-
52.241·13 (d) The requirements that payments be made by certified 

check, cite contract numbers and indicate status of 
unpaid capital credits is onerous. CVBA ~s 
considered a small cooperative, yet capital c:edit 
disbursements often involve thousands of checks. 
The record keepir.g burden imposed by this proposed 
rule will serve to increase the cost of providing 
service to current members. All capital credit 
refunds reference member numbers and are sent to the 
lut forwarding address provided by the patron. 
Checks also reference the period for which the · 
refund is Nde. CVEA believes this degree of 
reporting should be adequate for federal eont:aets. 

To sumarize, the proposed rule includes terminology· which is 
inconsistent with CVBA Bylaws and the cooperative form of business 
organization. CVIA recemencis the General Senices Administration 
work directly with the National Rural Electric Cooperative 
Association to address these inconsistencies prior to issuance of 
the final rule on Acquisition ·of utility semces. I have attached 
Article VII of CVBA' s Bylaws which more $pacifically addresses the 
non-profit operation of our cooperative. 

Sincerely, 

~ 
,. 

labart A. Wilkinson, CPA· 
Mazlager, Adminiatration and finance 

Inclosure 

a:\wp\zaw\91·1C~.hv 
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ob1.Lgated ~ aCCCMUlt on a patronage ba•L-8 
t:.o a1.1. J.ta 'bere ~or &11 .......uat• a:•ce.Lwed 

· and recei.Yab1e ~zoa. tile ~nLabLng o~ 
e~ec:tr~c eaerg:r. A11 auc:b ~nt:.• J.a eaoe•• 
of operatJ.Dv co•t:.• and expaa__. -~ t:.be 
• craaat of! r~J..pt bY'. tbe a.eoc::.t..at:~ &C"e 
raca.t..ved wi.t:h tbe undar8t:.andJ..ng that t.bey 
are ~urn.Labacl by the her •• c:ap.t..t:.a.1. 2'be 
Aa80C:J.at.:Laa :1..• ob1.t..gat:.ed t:o pay. by az:eci.J.t• 
to a cap~ta.1. ~ccoaat ~or eacb • he~ &11 
8R1Ch a c-•nt• J..n exce•• o~ operatJ.nv coet;• 
and e.xpen .. • • ' ~ booq and .Z"ec:oz:od8 o~ t:..._ 
Aa•oc:J..atJ.on •ba.11 be .•et up aDd kept: J.D. •acrb 
a ... aner t:.hat at t:..be end o~ eac.b ~ .t..•c&1 ~ 
t:be -ouat· o~ capLt:a.1, .t..~. aay .a ~urn.t..•becl 
by each • 'her J.a c1ear1y re~:LeotAid. aad. 
c:rac:IJ.t::ec:l J.n an approprJ..ate recrard to tile 
cap.t.ta1 account o~ each • ,...,_a:-, aad the 
A•eoe.:Lat.l.oa •b.a11, w.J.tb.J.D a xa·-oa•b1e 1:......._ 
after the c:1oaa o~ t:ha ~J.:•ca~ year, not:.~~y 
each maaaber o~ · the amount o~ cap.Lt~ eo 
crad.lted to h.L• acc:ount1 

(b) Provi-ded, that ~J.•1.dua.l. aot.J.cee a~ 
aucb amount• rura.i.abecl by each • her •ba11 
not be requi.rec:l .L~ the AatK»e!.at:.l.on ..ot:·J..~.t..•• 
-~~ • n wi:J.er• o~ i::be aggrevate --=nant o~ anacb 
exca•• and prov~de• a c:~ear ~1anat~ o~ 
bow eacb • be~ may co.pute aod ~ 
~or b.t.laal.~ t:be •pac:L~:l.c .._,.~at: o~ capi.ta.1 
eo crectJ..tect to ~-

(c:) Al.l. aucb ....aUnt• c::red~t:ad. to the capJ.t:a~ 
acc:OUJ1t o~ any ...,.r ab&.l.l. ha...,.. the • a 

· atatua aa tbough they bad bean paJ.d to the 
., !her ~ caeb .t..n purauance o~ a l..egal.. 
obl...l.gat:J.on t:o c:lo eo, and the • her bad then 
furn~ahad the Aaeoc~ation correapoad..l.Dg 
amounts ~or cap~ta1. ~ 

ss 

• 
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or other --.rYi.ce or aupp1r poctJ.oa•) o~ 
capJ..t:-.1 cred.Ltecl to the account• o~ • ti:~J::• 
whJ.ch correapon.ct. to capJ.ta~ c~ed~:t:ed ta the 
account o~ the Aa.oc:::J.at:J..on by an ozovanJ.aa­
t.Loa·. ~hJ..Dg pc:n.r.s: .app1y or . any. other 
lle.I:"'YLce oz- •uppl.y to t.,_ A880CJ..atJ..OG. 

(9) such ru1ee •h&11. ( 1) eetab1.J.ab a -.et.bod 
ror deter.i.nJ...ng the pori:. .!.on of •uc:b capt. ta.J. 
credLted t:o eacb • tber fo7t: aacb app1.Lcab1e 
~ J.aca.l. year, · ( 2 ) provide ~or aepara.te .J.c:lent:­
J.~J.c:at:J.oft on the Aaaoc:.J..a.t.:Lon • • booka o~ eucb 
portJ.ona o~ c::ap.i.ta~ cz:-ed.i.tacl to the .a.aoc:J.a­
t J.on • • m hera, ( 3 ) .Prov !.de foe appa:-opr J.ate 
notJ.fJ.c:at:l.on t~ • ber• wJ..t:h re.pect: to each 
portJ.ona o~ cap~t:a.J., credJ.ted to tbeJ..r 
acc::cnanta and ( 4) prec:1ude a gene.:a1 .:etJ.re­
mant o~ •uch port~on• o~ cap:J.ta1 cr&dJ.ted 
to •enbe~• ~or· any ~.i.aca1 year pr.i.or to the 
genera.~ ret:J.r~nt of! other· c:apJ.tal. crecl.i.1:ec:l 
to 1De11Dbera for the •....a · year or of any 
cap.l.tal. credJ.ted to •a hera for any pri.or 
~~ac:a.~ year. 

(h). Capit:a1 credJ.ted 1:o the accoun1: o~ each 
aaamber ahal.l. be •••i.gna.b1e on~y on t:.be books 
o~ the Ae•oc:i;.a.t:l.on pursuant to ~J..t't:en 
~natruct~oa ~~ ~he aaaJ.gnor and on1y to 
eucceaaora :l.n Lntareat: or auccaaaora i.n 
oc:cupanc::y .l.n a~l. or part of •uch m •hera 
praaiaea earved by the Aaeoc~atJ..on, un~eaa 
the Board or DL.ractora, ac:t:J.Dg under po1J..-

. cJ..ea o~ genez-a.1 app1.:l.catJ.on, •bal.1. de't:erat.Lna 
otbe~.:l.ae. 

(.i.) Rot'WJ..thatandJ.Dg any otber provJ.aJ..on o~ 
these Byl.awa, t:be Board o~ Directors abal..1 
at J..ta d.J..acret~on have the power at:. any tJ...a 
upon the death o~ any .......... r who was a 
·natura~ peraoa (.or, J.f a a so provided ~or 
Ln the preceding paragraph, upon the death 
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1171•--
(d) UJ. ..... F OUDt• E ac:e~...S by the 
ANoc!Ciaa ~ 1-ta operat.t..oa. J.D exae•• 
of ~ ..t expeDee• •Jua~1, t..n110~ar •• 
~tbld b:J law. be. ( 1) u8ecl to o'l!~-.t any 
laaaw iDcazz:ad dari..ng the CUZ"Z'ent or any 
~ior fi8eal ,.a.a:, and ( 2) to t:be extant 
~ at a Md for that · purpo._, a1.l.ocat:ed to 
it. he£• aa a patronage ba.•i.•• and any 
..aaat: .a allocated •ha1.1 be Lacl.udad •• 
part of tile capital. cred:l.ted to the acc::ount• 
cf ktwa, u hezoe:i.n pa:-o.~ded. 

f•J Ill ~ ..... ~ o~ d1..•ao1utJ..on or l.J.qu~dA­
tiall o~ t.be .a...octJ.at:J..on a~ter al.1 outat:a.a.d~ 
~ wTbteetn-a o~ tbe .a..ac.La~J..on aha11 
~b-.. paid, outata.ndJ.ng c:apJ.t:a1 c:a:edJ.te 
abal.l be cai.nld w~thout:. prJ..orJ.ty on a pro 
E"ata baau ~ora any payo~Denta are .ade on 
&CCOWlt of pzroparty r.t..ghta o~ .--; lbera: 
P.ROVIDBD, that insofar aa ga.l.De .... Y at that 
't:.U. be realized ~rc.t the ea.1a o~ •ny 
·~~1ated aaaet, aueb ga.ina ahal.l. be 
d:.l~ibld:ecl to a11· peraon.a who were ... m..,.ra 
duri.Dg tba period the aaaet wa• owned by the 
A•IIOCiatJ.oft 1D pz:opozt.l.on to the •mc'"'Unt o£ 
bu•a- cloue IJy -.uc.b _.bar• duri.ng that 
period, J.Deofar aa :La p11:ac:t.l.cab1e, aa 
determined .b7 tbe Board o~ Director• be~ore 
aay PAJ aat>• are Dade on ac:count o~ property 
r1gbts at htr•-

(~J If, at may time pr.i.or t:o dJ.e•ol.ut.J.on or 
11sqaidat:ian, t.be .aoa.rcl of. DL.rec:tora •ha~l. 
cletanWua t.llat tbe :rJ.naac.i.a1 eondi.tJ..on o£ 

·the biiOOiatioa wL1~ not be J.JIIpaJ.red there­
by,· the capital .then c:radJ..ted to m hera 
ace4Ullt:• -.y be ret ~red in fu 1..1 or .i.n part 
accordJ..ag to polJ.cJ.e• adopted by the Board. · 
'%he Boazd of Di%ectora •ha11. have the pc:wer 
to ~ zoalea provJ.d.:Lng for the separate 
ret.l.r ent of that port.Lon ( -po...rer supp~y 
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~uu•~ o~ the cap~ta1 cred~~- o~ a 
-ll:tMIPK~, tlbJ.cJa ---~gn e waa a aat::uz-a1. pe2:'-

. IIODJ, if tlMt 1ega.1 repreaent:at.i.v .. o~ bJ..­
e.tau llball reque•t !..n wr .t. t J.Dg ~ba:t: 1:~ 
capita1110 =-:IJ.t:ec::l or •••J.gaed, aa :t;:..be ca­
~ bew J:»e Nt;~ed prior to the tJ..a auc:b 
capital waald ot;bea:w~ae be retired aDder tbe 
~icaa of the Byl.awa, to rat.~re eucb 
c:apital .t-c~J..atel..y upon auch teras of! 
~ ~l~at~n to •~tuat.t.ona of .l.Lka 
JUDd, aDd RCil 1aqa1 rapraaentatJ.vea, ebal..l. 
aqJ:ee · apaa1 PROY'XDBD, however, that tbe 

.fiD&DCial CODcli.ti.on or the Aeeociati.on wJ.11 
-* - Upaincl thereby. 

(j) !'be a..oc=J.at:J.on, ba~ora rat:J.r.J.n.g any 
capital c:recU.t:ec:l to a.ay etembar • a account, 
.-.u. dadac:t t:harefra.a any •mount owi..ng by 
sach 2-r to t:.be Aaeoc::.!.at.:Lon, together 
with iatare.t thereon at tba A1aalca l.egal.. 
rate oD jucJ9aenta i.n effect when such a.JQOunt 
be· ~. compounded a.nnu.al.1y. 

(k) iflul a her• o~ the Aaaoc:.l.a.t.:Lon, by 
c:1ee1 '"9 witl:l the A••oci.ati.on, ack.Dowl.ad9e 
t.hat the tel:mll · and prov i.• :Lone o£ t:.he 
Arti.cl .. o~ ZDCorpoz:oat:.J..on ancl Byl.awa aha.l.~ 
c:murt:J.tute aad be a c:ont:.ract between tbe 
A-.oci.atioa aDd eac:b m mber, and both t:h.e 
Aasoc:.i.Kioa aDd the members a.re bound by 
IAICh a c::oatr.ct, aa £u~1y ae though each 
r '•r had iDdi.vJ.dua11y aJ.gnad a separate 
~ caata!..A.l.ng •uch tez:"IDSI and provi.­•J..oa.. 'lhe pcovi.aJ.oftll o~ tb~a art.Lcl.a of 
tbe J17lalnl ual.l. be cal..l..ed to ·the atteotJ..on 
of eac:b "•r or the Aaaoc:i.atJ.on by poat­
iag. 1a a cozwpJ.cu.oua pl.ace, J.n tbe Aaaoc~a.­
t.ioa'• offJ.ce. 

(1) ~ al.locati.on or patronage capi..ta1 
ahall be .ada by district a.a defi..nec:S in .. 
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A.rt:.J..c1e 1, S.Ct:..i.oD. 1. 10 o~ t.beee By1aw• •• 
dete.ca.t..necl ·by t:.he ao-rcl o~ DJ...ctect:ora • 

., • 03 • Pa-t:zooaage a.~aada .t..za 
•.t.t:.la ~-bing ot:.laeC" ._zy£.ce• 

Xn tbe avant tbat the Aaaoc::i.at.J.on ahou1cl 
engage ~ tbe bue~n••• o~ ~urn~•bLDg goode 
or earv1cea other than· al..ec:trJ...c energy, &11 
AIIIIOUnt• zoeceJ..ved and rece.t.vabl.e t:bez'e~z:oc:.a 
wh.l.ch are .i.D ezce•• · o£ co..t:.a and expen••• 
propar1y cbargeab1e agaLn•t the ~urn~•b.l.ng 
o~ •uch good• or ••rv~Qee •ba11, ~aeo~ac •• 
permJ..tted by l..aw, be prorated annua.11.y on 
a patronage baa.l.e and ret:u.xnec:l to t.boae 
aaem..,..ra ~.rc.. whom auc:b &IDOunta 'Were obt:a.J.ned 
at aucb t~ and La auch order of prLor~ty 
as the Board o~ D.J..rectora ab.a11 clet:er..J.ne. 

A.lrr%c:::LB vx %% 

:rzsc:AL ~GJD«Blr.r ABD ACCOtnr.rXBG 

Sec-t:..i..OD 8 • 01 • ReYea•ea &ad Bxpea.d.t.. i:ures 

The Boe'C'CI o~ DLrec:::t:ora ahal..1 adopt: and 
ma,;Lnta.J..n a ayatem o'l! a.c:count.i.ftg ~or reee.l.pta 
a..nd a.xpencl.LtUZ"e• .Ln conf!o~c• wLtb the 
1awa o~ the OnJ.:t:ed States and o~ the State 
of A:l.a~Jua.· app1.1..cabl..e ~o cooparat.Lv.e 

· aaeoc::.l.atJ.oaa and c:::orpora.t.J.one, wh.i.cb .-yet ... 
aha11 at a11 tJ..mea prov.:l.de the proper 
reserves for payment o~ ~ntereat•and prin­
c~pa..1 on outatanc:I.Lng i.ftd.ebtedneas,. ~eaervea 
~or taxes, insurance, deprec:i.at).on, repl.ace­
ment of capit~1 p1ant and ~a~il.~tLas, and 
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To: General Services Administration, FAR Secretariat {VRS) 

From: Paul E •. Weatherby, Preside~t/CEO, Cobb Electric Membership 
Corporation 

Date: -Ju 1 y 2 2, 19 91 

Subject: General Services Administration, Proposed Rule Change On 
Federal Acquisition Regulation; Ac~uisition of Utility 
Services (FAR Case 91-13) 

After reviewing the General Services Administration (GSA) proposed 
rule on the acqnisit{on ot services from utilities (56 Federal 
Register 23982), and more speciti~ally section 52.241-13 Capital 
Credits, Cobb Electric Membership Corporation would like to make 
the·. following general commen"t about capital credits and the 
proposed rule and then comment on specific concerns related to the 
adoption ot this rule in its proposed format. 

First, we believe it is important to und~rstand that.capital is 
provided by a cooperative's membership through its rate structure. 
By nature, a rural electric cooperative and the bylaws under which 
it operates re~ogniz~s that each dollar received from its member~ 
in excess ot its cost ot electric service is an investment by the 
members in the cooperative which at some time in the future the 
member is entitled. The allocation ot these margins (net 
revenues) to members or patrons sh~uld assure equitabi.lity and be 
credited to those aeabers who provided the capital whether it is 
recorded ·in current year marcins or deterred to a later period. 

As one o~~~ larcest and fasted crowinc distribution cooperatives 
in tbe n.-...~ Cobb Electric Me.bersbip Corporation recocnizes the 
Govermaa~atitleaent to capital credits in a aanner that is 
consist~~ .. the bylaws ot the cooperative. As a •eaber ot a 
cooperat1¥e.:~.ttW.- (;overnilent should be ent it 1 ed to a 1 is t ot accrued 
capital cred£tii::1F..i.thin a reasonable tiae after the close of tbe 
coope~ativ.e-•i~·.:I·I:Hal 7ea'r •• eacb caleDdar. year,.. whichever is 
aoe.e·· apP,op:f!Ui'~~· .. ror f,iaaae.al'· ·reportiac purposes·. A reasonable 
pe~·to4_:·afc~t~:·.~:~~~~fpe'-!~.; nrr~ntlt provi~ed .fo~,.,..:_i.a- aectiaa·tZ· 

. o#:""· ···· · . -~: Secur~q,~~.r~~~~~-~ ..... ~ U.· .. ~- ~--~· ... 

~~i~~~~~~~~~~~~~r~. ~~-~-.. ~-~~~/i'¥·~-
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Secondly and more specific~lly. this proposed rule on capital 
' · r , , ; t i t · : i .· .:. 11 ~:: ~· ·-: · : i ~ n i f i r. a n t r. n n r. P r n t o C o b b E 1 e c t r i c \t e m b e r s h i p 
r o r ·p ,_) r a t i o n . T !1 e r · 1 1 e J eo p a r d i z e s t he bas i ::- me a n s f o r 
!'<'Pi t.tlt z in;; ,, ( '"Jperat i ve. The primary so!Jrc-e of equi t~·- ('dpi tell 
for a cooperat1ve is its margins. Before a rural electric 
cooperative can consider efforts to raise capital from ~ourtes 
outside the Federal Gover~ment the financial stability of the 
~ooperative must be soun~. Investors have traditionally been 
concerned about financial stability and ·the going concern aspects 
of a business. One way ot measuring a cooperative's financial 
stability arid ability to meet its future obligations is to ·rook at 
financial ratios. Ratios such as TIER (Times lnte~est Earned), 
current ratio (current assets to current liabilities) and debt to 
~quity (long term debt a$ a percentage ot equity) are i~portant 
barometers. Investors want to make sure their investments are 
safe and that the ·revel ot risk fs acceptable. Mandatory payments 
ot capital credits erodes equity; cash and cash equivalents used 
to meet.working capital requirements. This ero~ion appears to be 
counter productive to moving EMC's toward private financial 
markets. For a cooperative to meet its operating needs in such an 
environment would require higher rates to fund the highe~ cost of 
money needed t6 satisfy investo~s concerned about the increasing 
risks associated with the industry~ Higher rates would make the 
cooperatives less competitive in the ~arket place and would add to 
the financial problems already con~erning the R~ral 
E 1 e c. t r if i cat i on Admin i s t rat i on • 

To pay the Government upon termination or expiration ot a utility 
service contract with the GSA and ·the utility supplier tor all 
capital credits assigned to them would not be consistent with the 
bylaws of most cooperativ~s since a speciti·c method and time ot 
payment is not always spelled out in the bylaws. Even when these 

·elements are spelled out they would not normally provide for 
immediate payment upon the happening ot a given event, 
specifically the t~rmin~tion ot service. Allocation methods vary 
among electric distribution cooperatives. Some allocate margins 

·based on ·the first-in, ti~st-out •ethod (FIFO),· others use a 
last-in, tirst-out •ethod (LIFO) and still others use a percentage 
method, or other special •ethods that aay require discounting or 
paYJDent t.e deceased patrons. So•e cooperatives have rotating 
cycles ot·Jae.ra do not. The co-on thread aaonc all is that the 
adopted JHtbOd probably cave consideration to local political and 
econo•ic factors as •ell as applicable state statutes. To disrupt 
current practice b~ providinc an out~ot-pocket pa~ent without 
recards to ezistiDC b)'lawa ia not oal~ unfair to other •••bers 
within tbe a .. e custO.er claaa _but al,so inequitable between 
classes. Most patroaace capital •ethods provide tor ~ents to 
be .. de over a JiU.ber ot ..•• .,.. Oltea cooperatives clo aot have 
reaular. C7Cles., 'fU·:~_ia:···par"ieala~l~ .... true f.U.· faa'L-- 'CI'OWiDC. 
cooper at i ••• ·u•iac. la.r.•• .. :QP.ltal prctject- ezpeB.ti tar-••· ~t-. ~~eet 
ser.i·oe cle~~aada'~ .. ~t.a-:-· r"equfrlt~'-tht ca•li·· ... •••i-lUle.'"ia···aeet 

. . 
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hardships on these cooperatives by straining cash resources that 
are already scarce. 

I n s a mm a r y • a 01 o 11 n t s t o be r e r u n d e d t h r o ugh c a p i t a 1 c r e d i t p a y 01 e n t s 
should be driven by equity levels, capital improvements and cash 
flow considerations. To make exceptions for the Federal · 
Government could violate the common law principles .ot cooperative 
taxation in that all earnings must be returned to •e~bers on an 
equitable basis. Patronage dividends must be allocated and paid 
in accordance with a pre-existing legal obliga~ion which is 
democratically controlled. The proposed rule on capital credits 
may also violate the pre-existing legal obligation between all 
patr6ns and their cooperative, because it may disrupt existing 
bylaw provision~ to such an extent that it actually impairs 
existing vested contractual rights. 

Cobb Electric Membership Corporation appreciates the opportuniti 
to submit· the above comments to the General Services 
Administratfon. We hope that these comments along with any others 
received will be given.caretul consideration before adoption of 
the tinal rule.. · 

Sincerely, 

!Llt 
Paul E. Weatherby 
President/CEO 

cc: Mr. Bob Bergland, General Manager, NRECA 
Ms. Brenda Edwards, GEMC 
Mr. Jere T. Thorne, GEMC Dire~tor ot Governmental Affairs 

I. · .. ~ 
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Sawnee 
Electric Membership Corporation 
P.O. Box 266 
Cumming, Georgia 30130 
CUmming - (404) 887-2363 
Atlanta- (404) S774S76 

July 22, 1991 

General Services Administration 
FAR secretariat (VRS) 
18th & F streets, N. w. 
Room 4041 
washington, D.C. 20405 

RE:- FAR case 91-13 

Dear Gentlemen: 

I am writing you in response to the May 24, 1991 Federal 
Register Filing Qf the above referenced proposed rules. I serve 
as Executive Vice-President and General Manager of sawnee Electric 
Membership Corporation, ·an electric cooperative located in Northern 
Georgia. 

I am very concerned with this proposed rv.ling for several 
reasons. The first and most important reason centers around the 
government's entitlement to capital credits while consistent with 
our current bylaws should not establish the government as a 
privileged.class of consumer. The second key centers around the 
government wishing to be advised of accrued ·capital credits within 
60 days after.the close of our fiscal year. This proposal is not 
acceptable and not . practical for .several reasons. our complete 
capital credit base is not known by this date. We do know the 
operating margin by years end but other capital credits (associated 
organizations and G & T) are not known. With regard to payment of 
unpaid capital credits upon termination of the contract/service, 
this cannot be done since it would erode the capitalization 
philosophy which supports our corporation. .currently payment is 
only made upon death of the member/consumer. 

The final point I would ask that yo~ consider is the 
definition of payment date. As you well know these funds are used 
to provide strength and balance to the corporation between 
accounting periods. These funds support the day to day operation 
as well as insure future mortgage paymeats. Our bylaws allow our 
Board to decide -if financial condition warrant the retirement of 
the prescribed year and further RBA has certain criteria which must 
be considered the capital credit- retirement which could supersede 
the Boards wishes. 

Jll 2 4 1991 
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These are thoughts for your consideration. 
the~e id~as in considering this proposed ruling. 
your consideration. 

Sincerel~, 

Please review 
Thank you for 

SAWNII ELECTRIC MEMBERSHIP CORPORATION 

MAG/kr 

Michael A. Goodroe 
Executive Vice-President 

.and General Manager 

I 

• 



Lamar 
Electric Membership Corporation 
P. 0: Box 40 I 204 ColltJge Diivtl I Barnesvillt1, G110rgia 30204 I Phone (404} 358-13$3 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F. Streets, NW 
Room 4041 
Washington, DC 20405 ~ 

RE FAR Case 91-13 

Below are conunents from Lamar Electric Membership Corporation 
regarding proposed rules on Capital Credits and Connection 
Charges: 

Government entitlement to capital credits "consist~nt with 
the bylaWS Of the COOperative • • • II as Stated in SUbsection -(a) 
is acceptable, but it is not entitled to become a privileged 
class of customer. 

Furnishing a list of accrued capital credits within 60 days 
after the close of the cooperative fiscal year is not 
acceptable, because ~ith subsidiary (G&T) capital credits and 
other unknowns to consider it may be impossible to determine. 
·Also, in subsection (c) upon termination all unpaid capital 
credits would have to be ·paid to the government. Subsections 
(b) ·and (c) would cause bylaws to be vi6lated in most cases. 
Also th~s could violate the FIFO requirement in most 
cooperative bylaws. If so it would impair a vested 
contractual obligation and violate the constitutional 
prohibition against laws impairing vested contractual rights 
in private contracts. 

This s~ts a precedent which jeopardizes the basic means of 
capitalizing a cooperative. The capital credit in reality 
would become a liability rather than equity. 

Mandatory payment erodes capital and c~pital ratios which REA 
requi~es in its mortgage instruments and other lenders rely 
upon in their loan underwriting copsiderations for 
cooperatives. 

By virtue of the erosion of capital ratios and the shift of 
cooperatives to more omnibus financial markets, cooperative 

A ·2 4 1991 
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consumers will have to pay higher rates to fund higher 
i:1t:rest cost. 

Star~ing the "date payment is to be made ... " for cooperatives 
which don't have a regular cycle would be a problem. This 
problem could be handled if the rules made clear that this 
requirement applies only if the cooperative has some regular 
cycle that it tries to follow and that circumstances could 
change that. For example: "Cooperative anticipates that 
payment will be made on or about December 1, 2011." 

This out-of-turn payment is unfair.to the other cooperative 
members who cannot have their.capital credit until many years 
later or upon death instances where cooperatives pay· 
"deceased capital credits." This requirement may change the 
cooperative tax e~empt status because it could be 
inconsistent with the requirements of the IRS for cooperative 
status, that the cooperative operates.on a "cooperative 
basis." 

Under the proposed rules, the cost .of providing connection 
facilities for the government would be shifted from the 
government to the other members. Unfairness is an issue, but 
probably.this is also a violation of the bylaws and state 
statutes which govern the· cooperative. Tpe cooperative could 
also be exposed to unethical and maybe unlawful disbursement 
of capital credits. The procedure that would be created from 
this rule would be inconsistent with the way in which 

.cooperatives operate as member-owned capital credit systems, 
not patronage dividend systems. 

The drafter of the proposed rule seems to be referencing a 
non-exempt, subchapter T cooperative in making this change. 
The non-exempt cooperative is subject to possibly accelerated 
payment rules under the tax law. Their earned equity or 
excess margins are, as a rule, referred to as "patronage 
dividends." The term "capital credits" is commonly used in 
·referring-to as "patronage dividends." The term "capital 
credits" is conunonly used in referring to excess margins only 
by SOl(c) (12) tax-exempt organization such as the EMCs. 

If you have questions·or comments, please contact me. 
• 

Yours .. trul~ 

~nr~ 
Manaqer y / 



· · '11-18~/YI 
ROANOKE ELECTRIC ML'\1BERSHIP CORPORATION 

P. 0. Drawer 440 • 114 N. Main St. • (Hwy 258 N) 
· Ric~ Square. N. C. 278€9-0440 

J u .:. ~: .., .., 1 9 9 1 

(';ENERAJ. S'F.RVTCF.S ADMtNISTRATION 
FAR SECRETARIAT (VRS) 
18TH & F STREETS NW 
RM 4041 
WASHINGTON DC 20405 

Dear Sir: 

REF: FAR CASE 91-13 

919 153;.z.2;~ 
FAX: g, g,539-2577 

Attached hereto is a copy· of North Carolina AEC's comments regarding the 
above. case on behalf of its 28 member EMCs. Roanoke EMC concurs fully 
with all items covered in these comments. 

Paragraphs (b) a'nd (c) of Section 52.241-13, "Capital Credits" are most 
offensiv~ in that if placed into effect as stated, they would in effect 
place government agencies above laws and legal principles which ordinary 
citizens are subject to.· We strongly feel such an action would not be 
in the best interest either of government agencies or the general citi­
zenry; and, if publicized, would be·offensive to the American public. 

We respectfully request that these two paragraphs be changed to provide 
for government agencies to receive the same treatment as do ordinary 
citizens. 

Very truly yours, 

c~w.\3~--h 
Eugene W. Brown, Jr. 
·General Manager 

EWBJR:bsc 

Enclosure 

JUL 2 4 1991 
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tf!J;. North Carolina · ·. 
~ Association of Electric Cooperatives, Inc. 

3400 Sumner Boulevard · 
Post Office Box 27306 
Raleigh. North Carolina 27611 
Telephone: (919) 872-0800 

J u I y 19 , 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W. 
Room 4041 
Washington, D.C. 20405 

SUBJFC:T: FAR CASE 91-13 

Dear Sir: 

As the statewide organization representing the 28 electric membership 
corporations in the State of North Carolina, we have serious concerns 
regarding the above-referenced Federal Acquisition Regulation ("FAR''). 
The section which particularly concerns us. is 52.241-13, entitled "Capital 
Credits." . · · 

Paragraph (b) of that section would require a cooperative furnishing 
electricity to a government agency pursuant to the FAR to provide a Hst 
of accrued capital credits by contract number, year, and delivery point 
within 60 days after the close ·of a cooperative's fiscal year. It also 
requires the cooperative to state the date payment would be made. These 
portior-s 9f the proposed regulations are contrary to State and Federal law 
and deference should be given to the requirements of law. 

The requirement of providing a list of accrued capital credits within 60 
days after the close of a cooperative's fiscal year runs counter to the 
following legal and administrative concerns. First, under Federal law 
cooperatives are not required to mail capital credit notices to their 
members and may satisfy capital credit notification requirements simply and 
cheaply by publishing a notice to the customers telling them how they 
themselves can calculate capital credits for i given year. Second, doing 
this within 60 days after the end of a given fiscal year may be an 
impossibility. Many cooperatives are themselves members of supply 
cOoperatives and do not know the capital credits allocated to them by their 
sunply coopt!rative within 60 days after the end of a given fiscal. year and 
thus cannot include supply cooperative capital credit allocations within 
overall capital credits until they receive capital .credit notices ·from their 
supply cooperatives. 

Stating the date payment of capital credits is to be made is a problem until - · 
such time as the cooperative's board of directors authorizes the retirement 
of capital credits. It is only then that the cooperative can state the date 
that payment is to be made. · 



Generaf Services Administration 
FAR Secretariat (VRS) 
J u I y 19 , 1991 
Page Two 

Paragraph (c) of section 52.241-13 raises some of the same concerns which 
have at ready been expressed. For a cooperative to pay capital credits to 
a government entity at th~ expiration of the contract would require 
violation of State and Federal legal principles. 

We respectfully request that the oHending sections of the proposed 
regulations be changed so that government agencies abide by the same 
legal principles as the citizens do. In these particular matters,. the 
government and its agencies should not be above the law. 

Sincerely yours, 

~~ 
Wayne D. Keller 
Executive Vice President 

cc: Managers,. 28 NCAEC member systems 

• 

-. 



Ran'dol ph Electric 
)lembership Corporation 

July 22, 1991 

General Services Administration 
FAR Secretariat CVRS) 
18th and F Streets, N.W., room 4041 
Washington, DC 20405 

Comments on FAR Case 91-13 

I feel very·strongly that the proposed section 52.241-13 
· should not be included i~ the proposed rule on the acquisi­
tion of services from utilities <Federal Register 5623982) 
af 41.007Cj). The refund of cipltal credits· by r~ral 
electric cooperatives is a very complex matter encompassing 
the c.ooperative by laws, many different state laws, federal 
laws, and REA regulations and guidelines. This arbitrary 
contract language would result in conflict between these 
aspects of management and regulation and the GSA. 

One of the basic tenets of cooperative philosophy is that 
each member is treated fairly and equitably and all members 
are treated the same. This proposed contract provision 
would take away this right of the local cooperative. Some 
state laws might also be in conflict with this provision. 
The area that could-really cause a conflict has to do with 
the REA mortgage. The mortgage states specific situations 
under which cooperatives cannot, under any circumstances, 
refund capital credits. 

Many cooperatives have a provision in their by laws stating 
that capital credits will be refunded to deceased members. 
Some cooperatives consider a business that is no longer 
active a deceased member. Other cooperatives do not. In 
the cases that by laws provide· thae defunct businesses are 
considered to be deceased members, any Federal facility 

·would automatically receive its capital credits. 

One possible way.to eliminate this problem would be for 
each Federal facility to negotiate into its contract rates 

JUL 2 4 1991 
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that would exclude the payment of capital credits ·-·-:::.-~This is 
done by some cooperatives with large ·industrial loads. 
Even if this were considered, it would seem that the coop­
erative by laws would either have to allow this arrangement 
or be silent on it. I also believe that REA would have to 
approve any such contracts. 

Let me stress that I feel that these matte.rs should be 
handled on a case by case basis and that no across the 
board language should be included in this rule. 

submitted By: 
/ 

/ 

l [ 
/ . .......... _ 

BobL. McDuffie 

-/ 
- - - -::-/,( -~---

Executive Vice President and General Manager 

• 
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VIA EXPRESS COURIER 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

July 23, 1991 

RE: Comments of the Idaho Cooperative Utilities Association on Proposed Federal 
Acquisition Regulation: Acquisition of Utility Services, 56 Fed. Reg. 23982 
(1991) 
FAR Case 91-13 

Gentlemen: 

The Idaho Cooperative Utilities Association (ICU A) is an Idaho nonprofit corporation that 
represents the collective interests of the fourteen rural electric cooperatives that provide electrical 
service to over 150,000 consumers in the state of Idaho. ICUA regularly represents its members 
in matters before Congress and various federal and state administrative agencies. 

ICU A strongly objects to the General Services Administration's (GSA) promulgation of 
the proposed rule in this proceeding relating to the imposition of new requir~ments for electric 
services procurement contracts be~een the· federal government and rural electric cooperatives. 
Specifically, ICUA objects to the proposed requirement that a Cooperative pay, within sixty days 

. after the close of its fiscal year, any unpaid capital credits due the federal government. ICU A 
also objects to the proposed requirement that the cooperative pay the federal government any 
unpaid capital credits upon. the termination or expiration of an electrical services contract. 

A rural cooperative's capital base is funded through the payment of capital credits 
(generally in the form of a monthly incremental payment as. a part of an electric service bill) by 
consumers/members of the cooperatives. Under existing accounting~ and capital reserve 
requirements imposed by the federal government (through Rural Electrification Administration 
lending requirements), by state law (through·Idaho's cofporate statutes, articles of incorporation 
and by-laws), a cooperative retires (pays back to consumer members) paid in capital credits only 
after such requirements are met Accordingly, capital credits are only retired when mandated 
capital reserve requirements are · met. Retirements, as a matter of law, occur on a 
nondiscriminatory, non preferential basis. The proposed rule totally contravenes the long 

FAX: (2o8) 338·8299 
ANc:HoiAGE, ALAsKA • BEU.EVUE, WASHINGTON • Los ANGELES, CAuFOINlA • PoRTLAND, OREGON 

RK:In.ANo, WASHINGTON • SEATrU, WASHINCTON • WASHlNCTON, D.C. 
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General Services Administration 
July 23, 1991 
Page 2 

es~blished, legally mandated method of retiring capital credits. It violates both existing federal 
and state law. lt could potentially jeopardize a cooperative's financial stability by taking 
·critically important capital out of a cooperative at times when it may be inappropriate to do so. 

In addition to submitting these comments, ICUA fully supports and endorses the 
comments made in this proceeding by the National Rural Electric Cooperative Association, as 
well as the enclosed comments of ICU A membe-rs Kootenai Electric Cooperative, Northern 
Lights Cooperative and Raft River Rural Electric Cooperative. 

We urge GSA representatives to follow the suggestion of the National Rural Electric 
Cooperative. Association and arrange a meeting with staff from that organization to obtain a 
better understanding of how rural cooperatives operate. We believe that GSA will find it 
appropriate to modify the proposed rule in a manner that conforms to these comments after such 
a meeting . 

. Thank you for your consideration. 

RLE/np 
;Enclosures 

Sincerely, 

cc: Hon. Steve Symms, United States Senate 

Hon. Larry Craig, United States Senate 

Hon. Larry LaRocco, Member of Congress 

Hon. Richard Stallings, Member of Congress 



The General Scl'\i~ Adminimation (GSA) r~ently published ~ propol5Ctl. rule nn lhc ac91:/~/,&r, 
services rrum ~tilitie.' {~ Fsderill.Regjstcr 2.'\'Mi). As part uf this rule. lhc GSA. is pmpo5ing aL scctitm 
.41.007U) that the follo\o\ing language ~- "uu~ to all coctr~~ls h~tween r:'cdcr~tl fadlitie.' and coo~ruti"c: 
Utilities {~e nnd parogrophs (b) and (C) Ufl e;pedncaJh troublin1}: 

. . 

· 52.24 t ·13 Capital Credits 

(a) The Government i.s a mc.;mbcr of the (coopcr~tive name:) . and as any other 
member. is enutlcd LQ ~.:ilpiul crcJit~ cDnsi.l\tent with t~ hy·la\lr's or the cnoperata\·c. which states the 
ohligaLiun of Lhe Cuntractor Lo flit}' c~tpit~l credits and which ~recillcs the methnd and Lime t.>f paymenL. 

(b) Wilhin 60 da)'l' •Cter the cln~e o( Lh~ Cuntractor's rl:iCal year, the Contractor shall furnish tu 
the Contr~c:tin& Olticcr, nr tbc designated rcpn;)Cntative oC the Contra~1ing o.mccr, in writina a list 
nC ftCCrucd crcdha by ~ntrac1 number. year. and d~livery point. Also. ~e Contracttlr shall ~talc the 
amounL of capiLal crcdiL" to be paicl ln tbc Oovcmment and the dal~ the payment is . tu be made. 

(c) U(X)n terminatinn or c.:xpiratinn of thia cuntracl. unlc:i~ the Oovernmcnt directs tbal unpuid 
capitAl credits an: tn he asppliw tn anod1~r c:ontra~t. Lh4.: Cuntrac10r sh.all make payme~l tu the · 
Oovemment for tb~ unpaid credits. · 

(d) Payment o{ capital crcuita will .. ~ m&u.l~ by ccrti11cd check. payable to the Treasurer of the 
United States, and furwardcd lo tbc Contracting OtTicer al , unless otherwise directed 
in writjng by the Contracting Offic~r. C:heck.s shall <..ite tbc current or lAst contract number and indicate 
whetbcr the chctk ia partial or linai poymcnt Cor ·all capital crcdiL, accrued. · 



Kootenai Electric Cooperative·, 1nc. 

Ju 1 y 1 9 , 1 9 9 1 

General Services Administration 
FAR Secretariat {VRS) 
18th and F. Streets, N.W., Room 4041 
Washington, D.C. 20405 

Ref: FAR Case 91-13 

Gentlemen: 

We are alarmed by your proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982). 

The proposed rule would blatantly requi~e us to discriminate 
against the consumers-owners of this cooperative in favor of 
the u.s. government. We, like our sister cooperatives all 
across the nation, are governed by state corporate law and 
our by-laws. ·· · 

Now comes the General Services Administration with the 
arrogance to prop~se over riding the stat~'~ authority to 
govern as well as the cooperative's by-laws. Further, to 
stipulate special treatment right down to dictating 
accounting procedures and payment of capital credits by 
cer.tif ied check. Maybe we should require GSA to pay its 
utility bills on time with a certified check? 

The proposed rules are ill advised and totally unnecessary . 
. We are a nonprofit ·business. That means whatever margin we 
earn is owned (capital credits) by the people who paid it, 
including GSA. As required by our state law and our by-laws 
all of our members will be refunded their capital credits on 
exactly the same basis. We do not discriminate between the 
poor elderly widow trying to survive on social security and 
the powerful GSA. You should not either. · 

Sincerely, 

~;'~ 
Charles Y. Walls 
General Manager 

cc: Richard Stallings 
Larry Larocco 
Steve Symms 
Larry Craiq 

W. 2451 Dakota Ave. • P.O. Box 278 • Hayden, 10 83835·0278 
· · (208) 765·1200 ·Fax (208) n2·5858 



1423 Dover Highway • P.O. Box 310 

General Services Administration 
FAR Secretariat (VRS) 

• 

18th and F Streets, N.W.; Room 4041 
Washington, D.C. 20405 

Sandpoint, Idaho 83864 

Re: FAR Case 91-13 

Dear Sir or Madam: 

• 208-26~·5'1 41 

Careful review of the proposed rules found at 23982 Federal 
Register/Vel. 56. No. 101/Friday, May 24, I"991, appear to be 
nothing more than an· attempt to circumvent federal law which 
requires "that .none of ·the funds appropriated by the Act or any 
othe~ Act with respect to any fiscal year by any department, 
agency, or instrumentality of the United.States may be used for the 
purchase of electricity by the Government irt any manner that is 
inconsistertt with state law governing the providing of electric 
utility service, including state utility commission. rulings and 
elective utility franchises or service territories established 
pursuant to _state statute, state . regulation, or . state-approved 
territorial agreements,M by requiring contract clauses that would 
require many cooperatives to violate their own By-laws, Articles of 
incorporation, :state law, and/or provisions in their mortgage 
agreements with the Rural Ele~trification Administration, National 
Rural Utilities Cooperative Finance Corporation and/~r others. 

Starting at 23982 and running through 23987, there are many 
references to Area Wide Contracts, Standard Specification Formats, 
Standard Annual Review Formats, Authorization Forms, Standard Form 
(SF) 26 Award/Contract. However, there are no samples or 
specifications included, so it is impossible to anticipate just how 
time consuming this paperwork will be. no final rules should be 
published until after interested parties have had an opportunity to 
comment on these items. · 

The proposed rules state that NThe paperwork reduction Act 
does not apply because the proposed~ changes to the FAR do not 
impose recordkeeping information 'Collection requirements or 
collection of information from offerors, contractors,. or members of 
the public. This is a direct contradiction of the requirements 
under 41.004-5 which has a detailed list of items that ·will be 
required, many of which will require-detailed analysis. 

A Member·Ownecl lural lfecfrfc Coopel'flffwe 
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Sectio~ 4:.005 also req~ires a s~bs~a~:ial a~o~~t o~ ?a~e~~c=~ 
o f b o '=- :: -: :-. e ace :: c v c e s i :- i ~ g s e r- '' i c e a ~ d t :: e ·.: -: :. l i :. y . r. :: a ': ·.-.· :. l .:. 
supply t~a~ se~vic~, again ij direct conflict ~i~h the s~a~e~e::t 
made concerning the Paperwork Reduction Act. 

-There are a number of items under· Part 52-Solicitation 
Provisions and Contract Clauses that would force us to refuse to be 
a party to any contract that contained them. They are: · 

1. Service Provisions 
(a) Measurement o~ Service 

(1). "and read by the contractor at its expense." 
We are a rural electric cooperative serving a large 
area with low density. To hold down costs, our 
members read their own meters and supply them to us. 
This provision would force us to give preferential 
treatment to government installations and would 
increase the costs to our other members. 

·( 2) .. The. contractor shall read all meters at 
periodic intervals of app,roximately 30 days, etc." 
Again, we are a low density rural electric 
cooperative and require our memb·ers to read their 
meters and supply us with them. As pointed ou·t 
above, this· provision would require preferential 
treatment for government installations at the 
expense of other members. 

(b) Meter Test 

(d) 

(1) "test contractor-installed meters at intervals 
no~ exceeding one year, etc." Electric meters are 
probably the most acc~rate and dependable measuring 
device used in a trade or business today. Requiring 
annual testing is absolutely no.t cost-effective. It 
will only add to the already high costs of system 
operations and provide no benefit. 

(2) (3) These two items are part of the operating 
requirements of every ·electric utility that I am 
familiar with and are not needed in a contract. 

Continuity of Service 
(1) •or other variatioh of service shall aggregate 
more than one hour during any period hereunder, an 
equitable adjustme·nt shall be made in the monthly 
billing, etc.• Billings for electric service are 
based on the amount of power actually used. During 
outages, no power would be used so there would be no 
bill for power used. For·this reason, this clause 
is unnecessary and excess vetbiage. 
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(2) T~is section poses a problem i~.t~at it could 
t.ra!'lsfer. cos:.s fro::1 the gover~:ner:t to :.::e o:.::e:­
~e~bers o~ a~ i~eq~itable a~d discr~~i~atory basisi 
Dependi::g on ~!:e circumstances, it could provide for 
preferential treatment of the government at the 
expense of the other members .. 

52.241-7 Change in Terms and Conditions of Service for 
Unregulated Suppliers.. This entire clause is unacceptable as 
written. It would confer on 'the govern~ent rights and 
privileges not available to any other members of the 
cooperative. It would r~qui.re· that the cooperative incur 
additional costs ·for the benefit of the government at the 
expense of the other members. 

Also under.item (c), it refers to a Disputes clause, but I can 
find nothing in these proposed rules to indicate what might be 
required to settle. a dis~ute. Until the proposed procedures 
for settling a dispute are published and we have an 
opportunity to comment on them, no final- rule should be 
published.· 

52.241-B Connection Charge. This section again gives 
preferential treatment 'to the government at the expense of the 
remaining members of the cooperative and, therefore, would be 
totally unacceptable. 

52.241-13· Capital Credits. 
(b) This section would be impossi~le to comply with. We 
would be unable to ascertain the amount of capital 
credits to be allocated until after the year-end audit is 
completed and the Board of Directors authorizes the 

·allocation ·of capital credits. This would normally 
be somewhere between 120 to 180 days after the close of 
the fiscal year. Also at this time, we would have 
serious problems trying to list out accrued capital 
credits by contract number, year, and delivery point. At 
the time ~f the allocation, it would be ·impossible to 
give a date that the capital credits would be refunded. 
We are currently retiring capital credits accumulated in 
the early 1970s and attempting to maintain a 20-year 
cycle. However, the retirement of capital'credits is at 
the discretion of the Boafd of Directors after an 
analysis of the financial ~ondition of the cooperative 
and a determination that such a retirement will not 
impair the financial integrity of the cooperative. This 
is done annually. 
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(c) This clause must be eliminated completely as i:. 
·-No~ld recuire us to violate ·au~ By-laws, .:..rtic!es of 
I nccrooration, · Ida::o State la.w, Montana State· law, -
!' = o v is i o r. s o f o u r :·!or:.<; age .!. <; = e em e :1 t s wit. !1 t. ::: e R:..: r a l 
Electrification .n.drninistration and provisions of our. 
Mortgage Agreement with National Rural Utilities 
Cooperative Finance Corporation. 

(d) This clause must also b~ eliminated completely as it 
would require us to give preferential treatment to the 
government ·at the expense o~ the rest of our members. 

LS:blp 

cc: Se·nator Larry Craig 
Senator Steven Symms 
Senator Max Baucus 
Senator Conrad Burns 
Congressman Larry LaRocco 
Congressman ·Richard Stallings 
Congressman Ron Marlenee 
Congressman Pat Williams 
Mike Oldak 
Roy Eiguren 

Sincerely, 

NORTHERN LIGHTS, INC. 

~u~....t~ 
LaVerne Stolz, 
Director of Finane~ & Adm. 
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General Services Administration 
1" AR Secretariat (VRS) 

July 17. 1991 

18th Nad f. Street, N.W. Rnum 4041 
Washington, 1).\.. 20405 

REf: FAK Ca~"Jl 11 

Dear Sir, 

91-13-lot!J 
. ···---·--' Q l 

Ynur recently publbhed prupc.,"cd rule ,,n the acquisition uf ~\!r..,icc~ t·rom utiliHts (~6 FtdemJ 
Rc~d~ter 239M2) ~~.:rt~inJy causes me a g.n:al c~muunt of concern. 

1\ c; I understand thr GSA 1!\ pmpoc;ing. 10 sccuu:t 41JYJ7 (j) ~hat the following fllur paragraphs' 
be alldrd to all contract~ bctv.·een fedcrctl racilitic~ and coopcr4ltive utilili~~. To be peJ1.ectly 
honest. 1 find ca,,:h of the rllU( p;!ragraphs not only uffensivt! hut I auuilif,nally 11nd several clc· 
ments conta1nc:d in ynur proposal extremely disc.:rirninatory. 

1 sh;all addre~~ each ot· the pct.ragraphs inuiviuu .. 11y referenced ~2.241-1 ~: 

(A) Th~ goli~rmn~tu i~ a n\cmbcr of the (Ct)(>perctl1vc Name) , and 
a.c., C\ll) other m\.~tnber, b c:ntitl-=cJ hl < ·~JlitaJ Cr~its consistent "''th lfK.: By I..-w~ ,)f the coopen&• 
tih!. whtch slittc:s lhe ohligatiott of the (.'ontrct~~t4lr 1u pay CaJ'ilol Credits ctnd whkh "JX.!\,;tllcs 
the: mc:thud and Liane of payment. 

RFSPONSI·:: 

I !mppon the: id~• of trtt1l1ng all members cxa,·rly th~ rscnn~ •md pa~ing them on the saiTic rt\Ul· 
tion. l'h:~, I h..:Hcvc the anct~od ~huuld be ~:un'i"tent with that prcwidcd fur in the: Hy-l..c~ws. 
'111C nnly method ot· changing t.hi~ m~lhnd c;h,lu!d be limited tll U1~ Hll~ uf the members. fur· 
thcr. th" id~ uf -,~;ryin~ a "pccilic time as to tile! paym~nt nf ~uchl ~hould be solely ;n th~ 
<h~n:tiun tlf the duly cJ\Xtcd lk,ard of Dir~tur' ;mu nul mant.lah::d .t., you hav~ prnpn\ed. 

(B) Within 60 ua~·~ afl~·r· the do~ tl1 the cunUil«.:lnr's li~C3) year. t-,c con1rc1c;tur shall rumi~h 
l(l th~ ~nnlrctcting ,,ITu:cr I ur the dcsignat,~d r~l.,res..!nt.ative uf the con~racting oft1cr.r, \n writing 
it li't uf accrut"tJ credits by Cl'n11 ract number. year.~ and dc:livc~y J'tt~nt. AI~•. the contractor 
sh;tll sla~ ihc.: •m•uunl of Capital Credits to be paid, tu the: Gnv\:rmnc.:l~t and the dat, .. paym~nl i" 
tube made. · · 
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Rf:.SPONSH: 

This particular.paragraph i~ extremely offensive since. your proposed nslc making apr~.ars tu bt: 
an ~-n<i run effort to circt:mvcnl the authority of the memhe:s of th~ C"''lpcralivc, plus usurping 
lh~ di~retionary aulhoritv of the duly elected mrmbers llf the }i(»Jrd, which by the way Lhc 
Government agency, as~ ·member, hctd t.ht! privileg\! of clcctin~. 

. . 

For vou to arbitrarily sc.t 60 davs is also an inva~ic.m uf the members authority~ sfnce once 
again the By-l.aws as est.ablish~ may he something more or less than yc.,ur time frclm~. 
Ag:tin, we fccl tJ'\31 it is our responsibility to inform )OU as ~n as pu~-.ihlc as tu the amount 
uf Capital which wiJJ be: credited lu your capital account each year. However, your desire to 
have= this reported by delivery point and contract number is again asking fur s~1al handling 
and preferential ~on~ideraLiun. Why !ihnuld we discriminate against all of our orhcr members. 
for your conv\!Jlicncc'! Personally, your proposal requesting t.haL each cuntr~l number he 
~e::greguletl for -I he purpo~ or ~howing Lhc amount of capital credited to that ~pe<..ific ~rvic.:~ 
wot~ld be no problem, provided each m~mb~r had unly nne service. Bul 9 the Go\fcrnmcnt a~ 
wdl ;1s the: n1ajority uf uur members ha-.·c more :han one conlrc\ct ur l\ll( '>Crv1c~. We continue 
ll, fl,;l obligated ctnd proud to notify ~ach unc: uf uur mc:::sbcr~ a\ to lhcir accrual ~'lch year. 
Bt~t, to a~k f,u thi~ to h~ done en a service by service or contract hy ,·ontrnct is c:xln:me!y '!'4:1f­
i5h on your pan. To a)k that coinddenlal ln this notii1cation yuu he: given the date of lhc ac· 
tua1 retire:nent is totally impt,s~~bl~. When you cun~iu\.!r I he unknuwn~ th~l \:all and. wJll effect 
the cooper:u.i"e~ rinancial cnnditi,·m. plus the rc~uictions that in our and m:my othc!'s <.".t~cs 
could be ~rohibitcd by our mor:rgagc agreement with c.nar. bankL:n. 

{C) Upon termir.ation or expiration of this contr.tct, unl~ss the gnvcnuncnt direct~ that the un­
paid Capital CrcdiL~ he applied to anoth\:t contrnc:. the contractor shall m:1kc payment tu th~~ 
Gov~nmcnt for the unpaid Capitdl Credits. 

RCSPONSH: 

A~ain. )UU •U"~ _,\.,king f~olr ~'rcf~'r~~ntiaJ trcatm~nl whkh would ll\~ a bl•ilant di~ri~~,lnatit)n 
against the uthcr nu:mbers uf the: CllC.lpc:raliv~:\. l Jnle~s ynur a~r-ig.n anent wn~ to he made a~ 
pruvidt:d in (:nnformar.c~ in the Ky-l..aw~. a~ \!~L,hli~hcd hy the mcmhcr~ of each cooperative. 

. . 

(I)) Paytr.ent uf C.1Jpi1at CretHts will ~ made hy certified check~ payable to Lhc Tn:a.,urcr of 
the United States: and forwarded to the c.ontracring officer at . unless other­
wise dicctcd in writing. by the ct,ntn\cting ofticcr. t:hct.~ks $hal: (;tiC the t;urrcril"or ht'tl t;unlrctcl 
num~r and incHt;atc= wh~th~r th~ ch~k is partial t1r lin;tl paym~nt t~f all capiml credit~ accrued . 

. Rl!SPONSH: 

It Ct;-r'.;linly '>t:~sn~ funny t~;it you wuu:d !)1l«ific£J!Iy request fr.11t :l c~rtit1cd check i~ f'C'quircd . 
. 'rliroush out !he years th~ ,,ayn~c:ns we rccch~ ar\' nqc b;; ccruticd chi!ck. In fact, t'or years 
iln~J xear~ the fiu\•crnmcn~ =l~C11clCS ~laYC::~)Ct:n lltlfOn~llS fCtr being laiC with lh~~ })c1yn1Cilt~ ill1d 
rch~SU1& to ,P3)' aay pcna.~tcs .. Llnl_Jkc all othc~ ~~~:r.,bcr~ wl~o have bC'Cn _f'C'r~t'd to pay c'~ be 
~"OJ\.'Cl to ~hsconn"~Ctl<.lnut ~r"'KC, '" '-'Ur ;;a~:ur.lll all j)il.~l da~ and pcnaltu.:s have hccn pasd. 

Please cons1dcr ihc abanconmcr.t of this ~,roposal in preferenCe of the Bv-Laws of those 
Couperntivcs whh;h the mcmbc~ (~ncluding you. the Govl!n1m\.~nt) hnvc ~~stahlilihcd mul further 
liavc the ahi Hty to change by another vote of lhe mcmhcr~. 



11 h~ always b"~en my belief thai this cnuaury was fo'Jndcd on the prindpl~ ni "or the pcopJc, 
for the peupl~, by the pcuptc• llllt rule~ which arr: "n{ 1he (iovcn~n1cnt. fur the lk~vc:mmc=nl, 
hy the Government! 

1 am cnclosir.lg a copy of the pertinent sectkm fmm tlur By-l..aw~, which show our te:chniquc 
·and rules wh1c.'1 we arc proud to operdte by. 

· Thank-You for considering these Pl'ints in ynur cJ~Iib~ration. 

Sinccrclv, 

~ ~d~ ~--............. 
General Mana~t;r 

KT/ha 

CC: Richard StalHngs 
Larry Larocco 
Slcvc Symm~ 
Larry Crcl!g 

-··· 
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VIA FEDERAL EXPRESS 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, Room 401 
Washington, D.C. 20405 

Re; PAB Case 91-13 

Gentlemen: 

July 23, 1991 

These comments on your proposed rule making on Federal 
Acquisition Regulation: Acquisition of Utility Services, 48 
CFR Part's 6, a, 15, 41, and 52, as referenced above are made 
on behalf of the Member-consumers and·Board of Directors of 
the Southern.Macyland Electric CoopeJ;ative, Inc.(SMECO, 
cooperative).. My comments will be limited to Section 
52.241-13 Capital Credits.· 

SMECO is a rurai·electric distribution cooperative 
founded in 1937, by. farmers who were unable to obtain 
electricity from private power companies. They borrowed 
capital fr'Om the Rural Electrification Administration, an 
agency of the· federal government, and built the lines and 
provided services on a non-profit basis. Today, SMECO 

·serves over 94,000 services with 7,100 miles of lines. 

SMECO is owned and controlled by the people it serves, 
all of· whom are members. Each- member has one vote in the 
election of SMECO's· directors. The go.al of SMECO has always 
been to provide the.best service possible at the lowest cost 
consistent with good business practice. ·Not only does the 
Electric Cooperative Act of Maryland, under which SMECO is 
incorporated, require SMECO to operate on a non-pro.fit 

_ basis, in addition, its _bylaws insure that it does operate 
on a nonprofit basis. The by-laws constitute a contract 
between the cooperative and its members. The by-laws 
provide that all money paid in by consumers under the 
applicable rate schedules, over and above the cost of 
furnishing electric serVice, is paid to the Cooperative not 
for electric service, but as capital. The bylaws further 
provide that at the end of each calenda7; year, the amounts 
paid in, pursuant to the rate schedules, over and above the 
actual cost of furnishing the service, must be credited on 
the boo~ of the Cooperative to the individual consumers on 
the basi~ of patronage in the form of capital credits. 

JUL. 2 l 1991 

SERVING CALVERT, CHARLES, ST. MARY'S AND PART OF PRINCE GEORGE'S COUNTIES 
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. Whenever the Cooperative is in a financial position to do 
so, the capital credits are· retired by cash payments. 

SMECO serves many governmental and military . 
installation.s in our service area which includes Southern 
Pr~nce Georges, Charle·s, St. Mary's and. Cal vert Counties. 
The above referenced rule making, if adopted in it's present 
form, would create undue hardship and incur additional 
record keeping costs to the Cooperative. In fact, the.terms 
of the proposed rule would require alteration of our by•laws 
to provisions that have been in effect for over 50 years. 

The proposed rule making would obligate the Cooperative 
to provide "within 60 days after the close of the · 
contract.or' s fiscal year ••• a list of . accrued capital credits 
by contract number ••• and delivery point", at 52.241-13(1:>). 
The 60 day requirement would be onerous in that the · 
Cooperative's books must be audited before capital credits 
are assigned. This process is generally completed within 90 
days-of ·the· fiscal year close. An additional 30 to 60 days 
are required ·for the assignment process. Clearly, a 60 day 
allowance is: inadequate. Also, capital credits are 
accounted for on a service account basis, which may not 
accommodate your requirement that they be listed by 
contract. 

At 52.241-13(a) the proposed rule would require the 
Cooperative to "apply" unpaid capital credits to "another 
contract" or "make payment for the unpaid credits". There 
currently exis_ts no provision for the transfer of capital 
credits as contemplated in· .this rule.· Such a system would 
create additional record keeping and administrative costs 
solely f9r accounts covered by this General Services 

. Administration(GSA) rille. Additionally, the payment of 
capital credits are governed by the by-laws of the 
Cooperative and the Board of Directors. Payments of capital 
credits to accounts covered by this rule would follow those 
precepts, with no provision for immediate payment occurripg 
at the termination or expiration of a GSA contract. 

Finally, at section 52.241•13(4), the proposed rule 
requires payment of capital credits to be by "certified 
check", and further, the check "shall cite the current or 
last contract number and indicate whether the check is 
partial or final payment for all ca})ital credits accrued". 
Payment by certified check is an unnecessary and costly 
requirement. SMECO has refunde~ over $17.7 million in 
capital credits through the issuance of regular disbursement 
checks, many to the Treasurer of the United States, with no­
problems. Also, as mentioned above, SMECO's accounting for 
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capital credits are by service account and consumer number. 
There currently exists no provision to supply contract 
numbers at time of refund. Similarly; no provision exists 
to advise the -recipient of a capital credit check with 
advise of partial or final payment. These additional 
requirements would add to the administrative costs of the 
Cooperative, and aqain, only serve the requirements of a 
minority of accounts ·subj_ect to these requlations. 

I sincerely appreciate the opportunity to comment on 
your proposed rule makinq. If I may be of further 
assistance to you in clarifyinq or amplifyinq my comments, 
please don't hesitate to contact me. 

Very truly yours, 

~-&~~ 
I. Wayne Swann ~ 
President 

IWS/AJS/ct 

cc: Michael Oldak, NRECA 
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General Manager 

July 16, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N .. W., Room 4041 
Washington, D. c. 20405 

RE: FAR Case 91-13 

Dear Sir or Madam: 

In reference · to the proposed rule in 56· Federal Register 
23·982, Subsection 52·. 241-13 Capital Credits, we hereby state 
thatwe would be unable to comply with this rule if published 
as proposed. Subsection :S under this .Proposed rule states 
that within s~xty (60) days we shall furnish your office a 
list of accrued credits. Normally this accrued patronage is 
not assigned· until six to eight months after the end of the 
physical year: therefore, it adherance to this part of the 
rule would prove impossible on our behalf. 

Section c of this same rule states that upon termination or 
expiration of the contract we shall make payment to the 
Government for unpaid credits. As to date, ·our Board of 
Directors have not declared payout of any patronage capital. 
Ther~fore, at this time, it would-a1so be impossible for us 
to comply to this section. In addition we ·feel it would be 
discriminatory to ou~ other consumers to give the Government 
preferential treatment on the disbursement of the said 
capital credits • 

• 

JUL 2 5 1991 
606-743-3179 
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Sincerely, 

'~~ncan 
General Manager 

BD:slv 

c: LVRECC Attorney Thomas S •. Miller 

_ _L_ 
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PHONE I 601 I 483·7361 

General Services Administration 
FAR Secretariat (VR3) 
18th and F Streets I NW 
Roan 4041 
Washington, DC 20405 

Gentlemen: 

MERIDIAN. MISSISSIPPI 38301 

July 17, 1991 

Re: F.AR case 91-13 

I wish to state EMEPA's opposition to GSA's 41.007(j), Section 52.241-13 capital 
Credits (b)· and (c). OUr cooperative has accrued capital credits for its rrembers 
over the years a5 prescribed by the Rural Electrification Administration (REA) • 
However, the 60 day notification period ~uld be too restrictive as set forth in 
this rule. Requiring a date for payment of capital credits to be specific, due to 
a changing econanic condition, is also not acceptable. 

Under Section (c) malting payrrents to the· government upon expiration of a contract 
\\Ould cause financial hardships on systans in this nation. 

I am opposed to having our systan mandated. into this requirement for governrrent 
accounts. This clause will have a profound econanic effect .on, not only our 
cooperative, but all acccuntinq. systems of electric cooperatives in this country. 

The margins of this system have been generated by the rnerrb!rs and have been 
utilized by the board policies to finance system improvements and plant. The 
Board of Directors and myself believe this capital credit policy reduces the 
arrcunt of funds \E borrow and has, therefore, allowed us to keep our electric 
rates as low as possible. 

:tours veey truly, 

. ( . 

/..... '. / ~ ~/ ") ._, . K. ·. · . · r . /' / /~ - r ./ ·~ c- / 

I. b~t~~~ ~Yt ~-~ 
General Manager ,~ --

JUL 2 5 1991 



Farmers· Ele-ctric 
Cooperati,·e. Inc. 
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·General Services Administration 
FAR secretariat 
18th and F Streets, N.W. 
Room 4041 
washington, ·oc. 20405 

RE: FAR Case 91-13 

Dear Sir: 

Ju 1 y 19, 19 91 

The proposed FAR Case 91-13, if adopted as written, would 
create numerous problems and incons.istencies for rural electric 

. cooperatives .. like Farmers' Electric. 

Section· 52.241-13 "Capital Credits" item· {a) says, "--- is 
entitled to capital credits consistent with the bylaws of the 
cooperative---". Much of the remainder of the proposed rule 
asks for special treatment and considerations for the 
government that are inconsistent with our bylaws. 

Our bylaws state exactly how capital credits are to be 
returned, if they are returned. There is no mandate that they 
must be returned and 'the bylaws do allow for returns of capital 
credit if the cooperative's financial condition will allow it. 

We must treat all members the same. No member is paid 
their capital credits at the time they disconnect. All are 
paid in an orderlyrotation of first in-first out. The 
government cannot be treated any different than that proverbial 
"little old lady at the end of the line". 

Subsection (c) of 52.241.-13 is ·a specific case of being 
inconsistent with subsection (a). This dictates a procedure in 
violation of the bylaws. 

Subsection (d) also calls for ;>ayments of capital credits 
paid by certified check, the·citation of contract numbers and 
reference to a partial or full paylnent. ·we do not pay any 
capital credits or other bills by certified check. Neither do 
we have contract numbers at this time, nor do we indicate 
whether a full or partial payment is .made .. We can, however·, 
tell the member what his capital credit balance is at any time 
he should request that information. 

JUl 2 5 1991 
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In addition in 52.241-5, subsection (b) the meter test 
provision is inconsistent with our policies governing meter 
,testing. We do provide for testing when discrepancies occur. 

This proposed rule seems not only to place a cooperative 
in conflict with its bylaws but to be unnecessary and a 
pointless use of time. · 

We would appreciate the reconsideration of the proposed 
rule and/or the total observance of our bylaw and polity 
limitations. 

Sincerely, . 

tt~~ 
General Manager 

DB/jt 

• 



Rock. County Electric 
CooperatiYe .-\ssociation 

:.:~ . .:.;·;Y..:. \Visconsm 535J.!'. 1 "'58 
L· . .::·:~. ·:· . .: ..,i):-\ I - ~ :-~55t). 

General Services Administration 
FAR Secretariat lVRS) 
l8th ~F. Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re; FAR Case 91-13, Part 52.241-13 

Gentlemen: 

Rock County Electric Cooperative is making the following comments about FAR 
Case 91-13, part 52.241-13. 

We are against Section 52.241-13 (8) as it is presently written. Under our 
By-Laws and Policy, Capital Credits are paid out using the percentage method. 
Therefore, no set tjme of payment can be given at the end of the vear. One 
hundred ar.d twenty days would be better for notification of the amount ea~~ed 
as Patronage. Our allocation of Patronage is done after our auditors have 
completed their work, Thus 60 days does not allow us enough time to cc~c!ete 
this task, while 120 days would~ 

We are against Section 52.241-13 <Cl totally. This section discriminates 
against other members in requ1r1ng early payout. of Patronage, outsije our 
normal rotation cycle. If this requirement is adopted into law, other 
~usinesses could also require early payout of unpaid credits. This section 
allo~s preferential treatment for distribution of Patronage and would subject 
the Cooperative to legal action by other members wishing to obtain their 
Capital Credits early. 

We are against Section 52.241-13 (0) as it requires payment of Capital Credits 
by Certified Check. This is an un-necessary expense for the Cooperative to 
bear. If Certified checks are required, the Cooperative shall be allowed to 
deduct the extra cost. 

If you have any questions we shall be pleased to answer them. 

Sincerely, 
ROCK COUNTY ELECTRIC COOPERATIVE ASSOCIATION 

U/~ ,.:'·~(/, 
William B. Kayser, CPA 
Accounting Manager 

WBK/clw 

cc; Bob Bergland, NRECA JUL 2.5 1991 
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General Services Administration 
FAR secretariat VRS 
18th.and F Streets, N. w. Room 4041 
Washington, D. C. 20405 

Gentlemen: 

juli' 22, 1991 

Re: FAR Case 91-13 

We are concerned with the proposed addition to all contracts between Federal 
facilities and Cooperative utilities. 

Paragraphs (b) and . (c) are particularly troubling to us. We feel that the 
sixty day period established by Paragraph (b) of this proposed change does not 
allow sufficient time for allocating capital credits and notifying patrons. Surely 
it must be recognized and considered that the majority ·of rural cooperatives have 
not reached the high level of automation which permits them to process information 
as rapidly as other larger organizatio~s. In addition to this, it should be 
considered that most cooperatives work with a limited number of employees who 
perform many functions and they do not have at their· disposal entire departments 
as. signed to only .one area, such as capital credits. 

Our current bylaws contain the following language: "the Cooperative shall 
within a reasonable t.ime after the close of the fiscal year notify each patron of 
the amount of capital so credited." To this point, we have never failed to comply 
with this stipulation. However, we seriously doubt our ability and that of othe~ 
small rural utilities to meet a sixty day time limit. 

· We also find the proposal in Paragraph (c) to pay capital credits upon 
termination or expiration of contract objectional. This stipulation would provide 
special treatment for federal agencies not enjoyed by other patrons. Our bylaws 
provide tha.t "any such retirement of capital shall be made in the order of priority 
according to the year in which the capital was furnished and credited, the capital 
first r.eceived by the Cooperative being the first retired." The only exception 
being one which permits the Board at its discretion to, upon the death of any 
patrons, to refund capital accrued prior to the time such credits would otherwise 
be retired provided that the financial condition of the cooperative would not be 
impaired thereby. Since cooperatives are baled on the premises of equal treatment 
for all patrons, we . feel that this proposed addition should be resisted. In 
addition to this important reason is also the fact that such exception would 
require an addi'tional work load and changes . to record keeping to meet i "Cs 
requirements. 

JUL 2 5 1991 
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Your ccnslderatioh of our fOS~tion in this matter will be s1~cerei~ 

appreciated. 

LJ:ms 
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(; EL.ECTRIC CO·OP~RATIVE CORPORATION 

McKEE. KENTUCKY 40447. • TEL.EP1-40NE 606 287.7 • -5: 

General Services Administration 
FAR Secretariat (VRS) 
18th and F. Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

July· 22, 1991 

Re: FAR Case 91-13 

Gentlemen: 

This is Jackson County RECC's response to the General 
Services A¢tl·inistration' s (GSA) proposed rule on the acquisition 
of services from utilities, especially the adding of clause 
52~241-13 Capital Credits to sectiort 41.007(j") in all contracts 
between Federal facilities and cooperative utilities. Jackson 
County RECC has several concerns with the proposed rule: 

In paragraph (b), the reporting.requirement of det~iling 
capital credit data withiri 60 days after close of Jackson 
County's Fiscal Year would be almost impossible to achieve. 
Our fiscal year end is December 31, but our last entry to 
Decembe-r is not posted until about February 5th. There are 
then several adjustments that are required to our computer 
records before we can determine the amount of our capital 
credits to be alloeated. This process can last until June, 
July or later. 

. In paragraph (b), the date that payment of the capital 
credits is to be made to the Government is also required. 
This assumes that the Cooperative is on a regular cycle of 
retiring capital credits. ·This also assumes that a Cooperative 
retiring capital credi~s always nas the cash on hand to pay 
them and never has to delay payment for a year or so. This 
assumption has no validity in the real business enviror:unent. 
Jackson County RECC presently only refunds capital credits to 
estates of deceased members. As we do no.t know if or when we 

. ~ . . . 

would ever start general refunds.to all members, it would be 
imp9ssible to fulfilling this requirement by stating a date 
of payment. 

JUl 2 5 1991 II" - ... r'igl 
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In ?aragraph (c), the Government requires ?ayment of un­
paii credits upon termi~ation or expiration of the contract 
w i ': :-. t h-= Cooperative . T hi s. · requirement appears to : 

a. Allow""the Government to circumvent the Cooperative 
By-Laws on capital ·credits.~.--- Paragraph (a) ho_wever 
states that the Government is entitled to capital 
credits consistant with the by-laws of the Cooperative. 

b. Put the Government in a special category ahead of 
any and all other members of the Cooperative since 
the Go.vern!lle!'l t ';rould get their capital credits when 
disconnected, but other members would haye· to be 
deceased before their estates got their credits, a 
process which could take years from disconnect date. 
This is cont~ary to the very heart and core of the 
cooperative program which has all members treated 
equally. 

Jackso.n County RECC feels the Government should be treated 
as any other member of the Coop~rative with no less nor no more 
rights than other members. The Government is protected under 
the by-laws of each cooperative and should not demand nor legislate 
special treatment for itself, as Clause 52.241-13 in Sec~ion 41. 
007(j) .would do. The requirements of the Government are also 
burdensome and almost impossible to fulfill and thereby should 
be rejected. Jackson County RECC thereby asks that the GSA 
reconsider and not adopt this change to Section 41.007(j). 

MK:omc • 

· Respec~fully yours, 

JACKSON COUNTY RURAL ELECTRIC 
COOPERATIVE CORPORATION 

I .·'\ /I 
' _.,.,.,.) I !· I 

-( --~ ((c'"'-.-_\- G-·(_:___. /. ~ -t 
l Lee Roy Cole, 

President and General Manager 



·July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room ~0'-1 
Washington, D.C. 20~os-

SUBJECT: FAR CASE 91-13 

Dear Sir: 

As an electric cooperative representing 17,580 members in the 
state of North Carolina, we have serious concerns regarding 
the above re.ferenced Federal Acquisition Regulation ("FAR"). 
The section which particularly concerns us is 52.2~1-13, 
entitled "Capital Credits". 

Paragraph (b) of that section would require a cooperative 
furnishing electricity to a government agency pursu·ant to the 
FAR. to provide a list of accrued capital credits by contract 
number, year, and delivery point within 60 days after the 
close of a cooperative•s fiscal year. It also requires the 
cooperative to state· the date payment would be made. These 
portions of the proposed regulations are contrary ·to State· 
and Federal law and deference should be given to the 
requirements of law. 

The requirement of providing a list of accrued capital 
credits within 60 days after the close of a cooperative's 
fiscal year runs counter to the following legal and 
administrative concerns. ~irst, under Federal law 
cooperatives are not required to mail capital credit notices 
to their members and may satisfy capital credit notification 
requirements imply and cheaply by publishing a notice t·o the 
cus.tomers telling them how they themselves can calculate 
capital credits for a given year; Second, doing this within 
60 days after the end. of a given fiscal y.ear may be an 
impossibility. Many cooperatives are themselves members of 

P.O. Box 38 
Grantsboro. NC 28629 
(919) 745-4127 
(800) 882·1001 

P.O .. Box 98 
·Engelhard. N.C. 27824 
(919) 925·3451 
(800) 726-3461 
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supply cooperatives and do not know the capital credits 
allocated to them by their supply cooperative within 60 days 
after the end of a given fiscal year and thus cannot include 
supply cooperative capital credit allocations withiri overall 
capital credits until they receive capital credit notices 
from their supply cooperatives. 

Stating the date payment of capital credits is to be made is 
a problem until such time as the cooperative's board of 
directors authorizes the retirement of capital credits. It 
is only then that the cooperative cari state the date that 
payment is to be made. · 

Paragraph (c) of section 52.2~1-13 raises some of the same 
concerns which have already been expressed. For a 
cooperative to· pay capital credits to a government entity at 
the expiration of the contract would require violation of 
State and Federal legal principles. 

We respectfully request that the offending sections of the 
proposed regulations-be changed so that government agencies 
abide by the same legal principles as the citizens do. In 
these particular matters, the government and its agencies 
should not be above the law. 

Sincerely yours, 

.h c-~;;.z. -/···~··· ?&~-
Lloyd H. Lee 
General Manager 

LHL:mwr 



·'Electricity and Technology for the Future·· 

. Decatur County REMC 

P 0. BOX 46 GREENSBURG. INDIANA 47240 

General Services Administra·t·ion 
FAR·Secretariat (VRS) 
lSth and F Streets, N.W. 
Room 4041 
washington, D.C. 20405 

Gentlemen a 

PHONE 81 2·663-3391 FAX 81 2-663-aS-:-2 

July 22, 1991 

Reference: FAR Case 91-13 

The General Services Administration recently pu~lished a 
proposed rule_on the acquisition of services from utilites (56 
Federal Register 23982). Section 41.007(j) addresses capital 
credits and their payment and references 52.241-13. 

Paragraphs ·(b). of 52.241-13 requires that the capital 
credits b~ lis.ted within 60 days of the fiscal year ·end. This is 
a significan~·hardship for cooperatives. We do not allocate 
capital credits until the fiscal yearend audit report by an 
independent CPA is completed and accepted by our Board of 
Directors. This audit is not normally completed until at least 
60 to 90 days after the-fiscal year end. After the-audit report 
has been accepted by the Board of Directors, it takes several 
more weeks to actually allocate the capital. credits and verify 
the calculation. Aft~r this the notices of allocation are then 
mailed to·· our members. 

From our standpoint, the 60 day requirement is too short of 
a time span and we would not be able to me~t it. It appears that 
a 120 to 150 day requirement would be preferred. 

Paragraph (c) of 52.241-13 requires actual payment of the 
capital credits when the contract expires and the Government is 
no longer a member. This proposed rule violates our By-Laws 
requirement that the Board of Directors has the sole decision 
when capital credits are to be paid. Th.is proposed rule would 
require the cooperative.to treat one member (the Government) 
differently than the other-members. This rule could even force a 
cooperative to violate those parts of the mortgage agreement with 
the Rural Electrification Administration concerning_capital 
credits payment when certain financial conditions are not met. 
This would be a ~o-win situation for the cooperative. I would 
suggest that paragraph (c) .be removed. 

Thank. you for the opportunity ~o comment on these px:o.posed 
regulations. 

Sincerely, 

JlJl 2 5 1991 ~{)~f.~~' 
Don R. Schilling, .E. 
President/Gener Manager 
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General Services Administration 
FAR Secretariat (VRS) 
18th and F Str~ets, N.W. 
Washirigton, D.C. 20405 

RE: Comments of Carter~t-Craven Electric Membership Corporation 
on Proposed Fede~al Acquisition Regulation: Acquisition of 
Utility Services, 56 Fed. Reg. 23.982 (1991), FAR Case 91-13 

Gentlemen: 

The Board of Directors of Carteret-Craven Electric M~mbership 
Corporation, a rural electric.cooperative of the State of 
North-Carolina, ·has reviewed the letter from NRECA _to you 
concerning the difficulties that this and other rural electric 
cooperatives would experience with the Proposed Federal 
Acquisition Regulation refer_enced above. · 

This Cooperative receives its electric power from a _gene·rat.ion 
and transmission cooperative. Since we never receive word from 
the generation and ~ransmission ~ooperative of what capital 
credits have been allotted to this Cooperative from the 
generation and transmission_cooperative within 60 days of the 
close of our fiscal year, we could not comply with the 60 day 
time limit to inform the government of its capital credits 
earned each year. 

Furthermore, since these credits are not actually paid to this 
Cooperative but are credited to it on the books of the generation 
and transmission cooperative, these funds are not available to 
be paid out to our members. Consequently, if we ever paid the 
government these "phantom" credits, the_ money would have to come 
out of" monies belonging to other consumers of the Cooperative 
which we believe would be a violation of law. We cannot· take 
capital credits from some· members in order to pay out monies·to 
others. 

Jln.. 2 5 1991 

~~Serving with Pride and Excellence" 
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In addition, this Cooperative retires capital credits ann~ally 
in two manners. First, capital credits are retired pro rata, 
that is paid· out o~-..:~ pro rata basis, to all members in 
accordance with their electric usage. Second, a portion 
of the margins earned by the Cooperative is paid each year to 
retire the oldest capital credits otitstanding. To make an 
exception on the payment of capital credits for one member, 
in this instance the United States, would be a violation of our 
Bylaws, State law and·· regulations of the Internal Revenue 
Service. we·are required by State law, regulations of the 
Rural Electrification Administration of the United States 
Department of Agriculture, and by the Internal Revenue Service 
to treat all member-consumers equally. 

In all other respects, we adopt the comments made by NRECA in 
their letter to you regarding these proposed regulations. 

Very truly yours, 

Carteret-Craven Electric 
MembershiP!aorp~~~ion 

I / i : . I 

By : ~ · i {,'.- . . .It~ c~'-' . 
R~W. Jon~J, President 

I 
ph 

• 



.0. Box 318 
7! 9'24-3243 

M A N S F I E L 0, MISSOURI 

July 2, 1991 

General Services Administration 
F A R Secretariat [VRS] 
18th & F Streets, N.W., Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

6 57 0 4 

Please accept this letter as my request that proposed items "b" and 
· "c" under 52·. 241-13 not be adopted as -published. in the proposed 
rule on acquisition of services from utilities. 

Adoption of part "b" would n-ecessitate special attention to 
governme-nt sales and a complete revision of accounting procedures 
and by-laws dealing with distribution of capital credits.. Since 
capital credits are returned_ at such a time as the· ·Board of 
Directors deem feasible i~ the management of general funds it would 
be impossibl-e,·· to within 60 days after the close of the year, 
accurately determine a feasible date for return of these credits. 

Part "c" could place a financi~l h~rdship on some cooperatives as 
the return of capital credits is a part of the long range general 
funds management-plan. Also, it would give the governmental entity 
preference over other members which would viol ate cooperative 
policies on non-preferential treatment of. members. 

Frankly,· neither item is realistic and should not ·be adopted as it 
would cause administrative havoc. 

Se Ma No Electric Co 

JUL 2 5 !991 
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.·· ·r CE .. ELECTRIC 
C COOPERATIVE. INC. 

General Services Administration 
FAR Secretarial {VSR) 
18th and F Streets NW Room 4041 
Washington DC 20405 

RE: FAR CASE 91·13 

91-13-151. 

Having reviewed the General Services Administration (GSA), Federal 
Acquisition Regulation for the Acquisition of Utility Services, (FAR 
Case 91-13), section 41.007 requiring the contracting officer to insert 
a clause substantially the same as the clause at 52.241·13 capital 
credits; Capital Electric Cooperative, Inc., hereby objects to the 
proposed language and· regulation section noted above. 

Our objections are to a requ1rement that within 60 days after the close 
of the Contractor's fiscal year, the Contractor shall furnish to the 
Contracting officer in writing, a list of accrued credits by contract 
number, year, and delivery point. We make our allocation 5 months after 
the close of our cal~nder year. The 60 day time period is simply not 
workable .. In additi-on, the language stating, "The cohtractor shall 
state the amount of capital credits to be paid to the Governnment and 
the date the payment is to be made", simply is unacceptable. 

Our retirement (payment) of capital credits is restricted by our 
(Government) mortgage agreemen~ with the Rural Electrification 
Administration. -To state a specific date a capital credit will be paid 
is simply impossible. We have set up a retirement schedule which is 
used as a general guideline in the fiscal planning and policies of the 
cooperative, however no specific dates are noted. 

Paragraph C calls for payment of capital credits to the Government upon 
termination or expiration of the contract. Again this is simply 
unacceptable language. Our by~laws do not provide for the payment of 
capital credits upon a member terminating his service. 

Further the capital credits which may be allocated to the Government may 
be in part capital credits which the cooperative receives from other 
cooperatives, such as· data processing, power supply, equipment supply or 
financing cooperatives. The local distribution cooperative (contractor) 
cannot simply guarantee payment in cash o~th~ capital credits of the 
other cooperatives capital credits, which, may comprise .the capital 
credits which were allocated to the Government. In addition, a 
cooperative which has financing via the Rural Electrification 
Administration (REA) has to have a 40% equity position before the 
retirement of capital credits are unrestricted by the REA. 

We Put Value on the Une JUL 2 5 1991 



July 16, 1991 
Page 2 

The contract lang~age· as proposed in the regulation regarding capital 
credits needs to be deleted or reworded so it is practical and workable. 
for all parties, 

The proposed language in 52.241-13 should be modified to read as 
follows: 

-
The Governm~nt is a member of the (cooperative ·name), and as any other 
member, is entitled to capital· credits consistent with the by-laws, 
rules and regulations of the cooperative. · 

The above paragraph should provide the Government all that is necessary 
in order for the Government to obtain it's capital cr~dits due the 
Government. 

Thank you for the opportunity to respond. 

Sincerely, 

CAPITAL ELECTRIC COOPERATIVE, INC. 

~ >?;~-------· -. 
Ordean "Lars" Nygren 
Manager 



[ J MINNKOTA POWER 
COOPERATIVE, INC. 

. q/~13 -1..01-
Bo'x 1318 Grand ForkS, NO 58206-1318 Phone: (701) 795-4000 

.... I! ..... ·,. ·'. 
July 19, 1991· 

General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, N.W., Room 4041 
Washington, D.C. 20405 

SUBJECT: FAR Case 91-13 

Gentlemen: 

I would like to comment on the proposed rule as published in 
the.Federal Register on Friday, May 24, 1991. 

It appears that Section 52.241-13 dealing with c~pital credits 
may, if adopted, give the u.s. Government preferential treatment 

·over other customers of Minnkota Power Cooperative, Inc. and mahy 
other ru~al electric cooper·atives. 

We agree that the _paragraph (a) statement, "the government is 
entitled to capital credits consistent with the bylaws of the of 
the cooperative·" is appropriate. 

However, paragraph (b) gives us concerns. The 60 day 
requirement may put time constraints on the cooperatives• normal 
mode of·operation. In addition, what is of most concern to us is 
paragraph (c). We do not feel the contractor should be required 
to pay the unpaid capital credits to the government upon 
termination or expiration of the contract, unless the capital 
credits were payable to the government on a discounted bas is . 
Discounting for early capital credit payment considers the cost of 
money paid out earlier than normal retirement schedule. Any other 
payment basis would require the other customers of the cooperative 
to subsidize the federal government. 

I request that this· section be amended to read that the 
government's capital credits would be retired on a schedule ·similar 
to that used by the cooperative for like customers or to allow the 
discounting method of capital credits repayment. 

If there are questions concerning my comments, please feel 
free to contact·me. 

gae 

Yours v'ry_trul~, 

MINNKOTA POWER 

David w. Leer 
General Manager 

INC. 

JUL 2 5- t991 
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July 22, 1991 

General Services Admini~tration 
FAR Secretariat 
18th & F Streets, NW 
Room 4041 
Washington, DC 20405 

Dear FAR Secretariat: 

PHONE (60s··, 648~3619 

We have enclosed this letter in response to the Federal Register Notice 
(FRN) published'by the General Services Administration on May 24, 1991. 
This F.R.N. ~oncerns the Federal Acquisition Regulation: Acquisition 
of Utility Services and is ci~ed per your request by FAR Case 91-13. 

We hav~ had the opportunity to review the F.R.N. and to study the 
proposed regulations as it pertains to its impact on this Cooperative. 
Turner Hutchinson Electric Cooperative, Inc., of Marion, S.D. (T.H.E.C.) 
is organized under the Rural Electrification Act of 1935 and the ·south 
Dakota.Rural Electric Law. We are bound by the rules and regulations 
as set by the Rural Electric Administra·tion Agency in Washington, D.C. 
Our by-laws and financial requirements are a product of models·, rules 
and regulations required by REA, our primary lending agency, and the 
National Rural Utilities Cooperative Finance Corporation (CFC), our· 
supplemental lending agency. 

These models, rules and regulations as set by our lending agencies 
(REA & CFC) and the Bylaws of this Cooperative do not allow the 
retirement of capital credits upon termination or expiration of a 
contract. The Bylaws make no such provisions; therefore, the waiting 
period on retirement cannot be waived for corporate or other legal 
entity patrons who cease to exist. It is also provided in the Bylaws 
that "If •• the Board of Directors shall determine that the finances 
of the Cooperative will not be impa~red th~reby, the capital credited 
to patrons' accounts may be retired in fu~l or· in part". The rules 

DISTRIBUTORS OF HYDRO-POWER ''Jl ..;1 ._ 25 



·General Service~ Administration 
FAR Secretariat 
18th & F Streets, ~W 
Ru\)m .::004 l 
W~shington, DC 20405 

page 2 continued 

proposed in the FR~ (FAR Case 91-13) obviously conflict with our Bylaws 
as detailed in section 52-241-13 which would require retirement other 
than normal by this Cooperative and would discriminate against other 
patrons/m~mbers. 

The cbanges proposed may also require T.H.E.C. to receive approval 
from REA and CFC prior to any retirement of capital credits based on 
the Cooperative's equity position and will not allow any capital credit 
payments of more than 25% of the Cooperatives prior years margins. If 
that approval is necessary it will require significant lead time for 
a response from REA and must be approved by the Board of Directors 
prior to action from REA. These requirements are a direct result of 
our mortgages with REA and CFC and failure to meet them could result 
in default if not followed properly. 

On behalf of T.H.E.C. this letter has been sent to indicate our concerns 
with the proposed rule on the acquisition of services from utilities 
(FAR Case 91-13). We believe these proposed regulations conflict with 
the existing Bylaws of this Cooperative, conflict with REA & CFC mortgages, 
rules and regulations, would financially impact the equity levels 
of several rural electric cooperatives, and promote discrimination 
amongst members of this Cooperative. 

If you have any questions or comments please feel free to contact 
me at the address or phone number listed on this letterhead~ 

Bradley J. Schardin 
Manager 



Arkansas Electric 
Cooperatives, Inc. 
8000 Scott Hamilton Drive 
P. 0. Box 194208 
Little Rock, Arkansas 72219 
(501) 570-2200 
FAX (501} 570-2205 

July 22, 1991 

General Services Administration 
FAR. Secretariat (VRS) 
18th a.nd F Streets, N. W. 
Room 4041 
Washington, D.C. 20405· 

Dear Sirs: 

-·--:=---

The purpose of this letter is to convey to you the comments 
and concerns of Arkansas Electric Cooperatives, Inc. (AECI), 
regarding the· proposed changes in the Federal Acquisition 
Regulations for utility services, 48 C.F.R~ Parts 6, 8, 15, 
41~ and 52. AECI is the statewide service organization for 
17 rural electric cooperatives, and those cooperatives 
service over 318,000 customers in the state of .Arkansas. 

The federal governlJlent is a valued member-customer .of many 
of the 17 rural electric cooperatives in Arkansas, and it is 0 

our hope and wis~ that this relationship will continrie. 
However, some of the proposed changes in the government's 
acquisitio·n regulations would make it difficult, if not 
impossible, for the cooperatives to continue providing 
service to the federal ·government. 

The most troubling of the proposed regulation cha11:ges is the 
required service contract language regarding capital 
credits. Rural electric cooperatives operate on a 

0 

non-profit basis. Customers are owners and members of the 
se~vicing cooperative. These members contribute operating 
capital to the cooperative through payments for electric 
service. 

At the end of a fiscal year, the cooperative is required, by 
its bylaws and. by state and federal law, to return in the 
form of capital credit certificates any excess operating 
capital to its members on a pro rata basis reflecting the 
amount of electric service purchase~ by that member during 

·the fiscal year. A· cooperative is required to treat all 
members equally and fairly in.the allocation of capital 
credits. · 

However, the bylaws of most cooperatives give the board of 
directors the sole discretion to choose the time and the . 

-.;uL 2 5 
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amount of any retirement (pay-off) of capital credit 
certificates. ·such discretion is absolutely necessary in 
order to properly manage the capital requirements of the 
cooperative. 

In order to provide service to a. federal facility, the 
service contract language contained in proposed sectio~ 
52.24l-13·would require a rural electric cooperative to 
violate its own bylaws, jeopardize its cooperative status 
under state law: jeopardize its tax exempt status ur:tder · 
federal law, and violate the terms of its Rural · 
Electrification Administration (REA). mortgage or mortgages. 

-
We agree completely with the concept stated in subsection 
(a) of section 52.241-13. As a customer of a rural electric 
cooperative, the federal government is a member of that 
cooperative and is entitled to receive capital credits as 
provided in the bylaws of that cooperative. However, the 
language of subsections (b) and (c), if required in service 
contracts with the federal government, would cause serious 
problems to a cooperative •. 

Subsection {b) would require that within 60 days of the 
close of a fiscal year, a cooperative must inform the 
federal government of the amount of capital credits to be 
paid to the government and the date of the payment. This 
presents three problems. 

First~ 60 days may ·not be enough time for a cooperative to 
receive any capital credits due it from generation and 

. transmission or other cooperatives, close its books, have 
its financial statements audited, and determine whether, or 
in what amount, capital credits will he allocated, much less 
paid. 

Second, providing the amount and time of a capital credit 
retirement at the end of each fiscal year would present 
serious problems for a cooperative. While cooperatives are 
required by state and federal law to allocate capital 
credits in years resulting in positive operating margins, 
retirement of these capital ~redits is, in almost every 
instance, only made at the -discretion of the board of 
directors. 

As with any business, the capital ne~s of a cooperative can 
change quickly. In addition, a cooperative with an REA · 
mQrtgage is required by the REA to reach a certain level of 
capitalization before capital credits may be retired. It is 
absolutely essential that the board of-directors have the 
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discretion to postpone a retirement of capital cr~dits due 
to the financial condition of the cooperative. 

If a commitment to retire a certain amount of capital 
credits on a certain date must be made to the federal 
government within 60 days of the end of every fiscal year, 
the board of directors would be stripped of that discretion 
given it by almo$t all cooperative bylaws and serious 
problems would almost certainly result. 

It is· possible that on the date of ·a promised retirement, 
the cooperative's capital situation would be such that, if 
any_retirement at all was possible, it might be able to 
retire only capital credits belonging the the federal 
government, ignoring those of other ·cooperative members. 

· such a retirement would certainly violate the cooperative's 
· bylaws, would violate state and federal laws regarding 
cooperatives and their tax exempt status, and would be 
completely unfair to the·other members who have capital 
credit retirement rights equal with thpse of the federal 
government. 

In addition, it is possible that on the date of a promised 
.retirement, the coop-erative's capital situation would be 
such that after maki~g the retirement, the cooperative would 
not meet the capitalization requirement of its REA mortgage. 
In these circumstances, the REA would have the authority to 
treat the retirement as an event ot default under the 
mortgage. 

Subse.ction (c), which would -require a cooperative to retire 
all of·the federal government's outstanding capital credits 
upon the expiration or termination of the government's 
service contract, would greatly magnify the problems 
discussed above. 

The federal government is entitled to capital credits as a 
member of a rural electric cooperative, and it is. entitled 
to have those capital credits retired pursuant to the 
relevant provisions of the cooperative's bylaws. However, 
the federal government should not be entitled to a priority 
or preference over other cooperative members in the · · 
retirement of capital credits. 

Likewise, the federal government should not be entitled to 
force a cooperative into an action that would jeopardize the 
cooperative's financial health, violate the cooperative's 
bylaws, violate the provisions of the cooperative's REA 
mortgage, and violate both state and federal l~w. 
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If a cooperative is forced to pay all of the outstanding 
capital credits of the federal government immediately upon 

. termination of the government's service contract, the 
cooperative ·will also be required, under its bylaws and 
state and federal law, to at the same time retire all 
outstanding capital credits of-all cooperative members. In 
most instances, the retirement of all outstanding capital 
credits will mean financial ruin for the cooperative. 

AECI and its 17 member cooperatives strongly urge you to 
reconsider the inclusion of subsections (b) and (c) in 48 
C.F.R. section 52.241-13. The potential harm of these two 
subsections to rural electric cooperatives, although 
unintentional, would be severe.· In addition, AECI and its 
member cooperatives would like to adopt by reference the 
comments submitted by the National Rural Electric · 
Cooperative Association regarding section 52.241~1j and the 
other proposed changes to the Federal Acquisition 
Regulation. 

Thank you for the opportunity to submit these comments. If 
you have any questions or would like to discuss this matter 
further, please let me know. 

s(A7JJi~~ 
Carl/~~illock 
President and CEO 

CSW:spw 

• 
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July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Dear Sir: 

Subject: Utility Contract Provisions 
52.241-13 Capital Credits 

Our Rural Electric System will not sign a contract for electric 
service that contains these provisions as published in the Federal 
Register 56-23982 

Our comments apply to the following clauses under 52.241-13 Capital 
Credits. 

A. Our by-laws are applicable to all members including 
the federal government. These by-laws reserves to 
the Board of Directors the authority to determine 
when capital credits are redeemed. They do not specify 
a time or method of payment to any member. Consequenty, 
we cannot change the by-laws by contract. 

B. Sixty days are unreasonable to provide notification. 
-You are exceeding IRS requirements. Since the by­
laws reserves the right to pay.capital credits to the 
Board of Directors, we cannot change the by-laws by 
contract with a consumer. 

C. Upon termination of service, capital credits would be 
payable to the federal government under the same 
conditions as to any other member. Under our coopera­
tive by-laws the federal government would have the same 
rights as any· other member. They should not have more 
rights than other members. Consequently, they should 
not jeopardize the business for other members by asking 
for the capital they furnished upon termination of 
service. 
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D. ~e don't object to the payment to U.S. treasurer 
through contracting offices. However, we do 
object to keepipg your contract number as part of 
the capital credit records. Our computer program 
is· not set up to provide this information. · 

Yours truly, 
Marshall Cou~ty REMC 

-~I 
,,:•. .. I·, ;~,;....._ 

,_ ... 

Wallace E. Summerville 
General Manager 

WES:jm 

• 



LAMB COUnT\~ ELeCTRIC COOPeRATIVE. luC. 
P.. 0. BOX 1071 .LITTLEFIELD, TEXAS 79339 

July 22, 1991 

General Services Administration 
FAR Secretariat· (VRS) 
18th. & F Streets, N.W.,Room 4041 
Washington, D.C. 20405 

Re: FAR case 91-13 

we respectfully submit the following comments concerning FAR 
Case 91-13: 

we believe, as stated, that all members are entitled to 
receive capital credits without discrimination. However, one of 
the primary reasons that the cooperatives have been a success is 
that our members furnish a substantial portion of the capital for 
the organization in the form of capital credits. To state that 
the coope~ative is obligated to pay capital credits at a specific 
time could, and ~robably would, be· discriminatory to other members 
of the cooperative and/or detrimental to the financial condition 
of the cooperative. 

52.241-13 Capital Credits 

Proposed Language: 

(a) The Government is a member of the (.cooperative name) 
-----:---~~---~~----·' and as any other member, is 
entitled to capital credits consistent with the by-laws 
of the cooperative, which states the obligation of the 
Contractor to pay capital credits and which specifies the 
method and time of payment. 

(b) Within 60 days after the close of the Contractor's 
fiscal year, the Contractor shall furnish to the 
Contracting Officer, or the designate~ representative of 
the Contracting Officer, in writing a list of accrued 
credits_by the contract number, year, and delivery point. 
Also, the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the 
payment is to be made. 

(c) Upon termination or expiration of this contract, 
unless the Government directs that unpaid capital credits 
are to be applied. to another contract, the Contractor 
shall make payment to .the Government for the unpaid 
credits. · 
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We suggest the following language: 

(a) The Government is a member of the (cooperative name) 
, and as any other member·, is 

-e-n~t-=-i-t~l-e-d ......... t_o_c_a_p_1-:-. t-a-1'!!----cr-ed its cons is tent with the by.;.la ws 
of the cooperative. · 

(b) Each year the cooperative shall ·furnish to the 
contractinq Officer, or the designated representative of 
the Contractinq Officer, in writinq a list of accrued 
credits by the contract number, year, and delivery point. 
Also, the cooperative shall state the amount of c·ap:i.tal 
credits ·to be paid to the Government and that such . 
capital credits will be·paid without discrimination to 
any member ac.cordinq to the by-laws of the cooperative. 

(c) Upon termination or expiration of this contract, 
the Government will inform the cooperative where to send 
capital credit retirement checks when capital credits are 
retired accordinq the by-laws of the cooperativ~. 

We at Lamb County Electric Cooperative ·~rgently request that 
.you give serious considera~ion to the suggestions contained herein. 

We would be happy to furnish further information upon request. 

Sincerely yours, 

~~ 
~ ~"Delbert Smith 

General Manager 



Black Hills 
Electric Cooperative, Inc. 
P.O. Hl)\ II: 
Cust~r. SD 57730 . 
Telephone: 605/6734461 

July 18, 1991 

General Services Administration 
FAR Secretariat (VAS) 
18th and F Streets, N. W. Room 4041 
Washington, D.C. 20405 

Dear Sir: 

Black Hills Electric Cooperative, -Inc. wishes to submit the following 
comments of FAR Case 91-1.3. 

Our comments ~eal specifically with section 52.241-13 Capital Credits. 

Paragraph (a): 

. Our. Bylaws state that, "In the furnishing of electric energy, the 
Cooperative's operation shall be so co.nducted that all patrons, members and 

_ non-members alike, will through their patronage furnish capital for the 
Cooperative·". They go on to state, "The Cooperative is obligated to pay by 
credits to a capital account for each portion all such amounts in excess of 
operating costs and expenses." 

Black Hills Electric Cooperative, as is any cooperative, is already obligated 
by law and by Cooperative Bylaws to accrue capital credits_ and retire them· 
according to the Bylaws. Paragraph {a), therefore, is redundant and not needed. 

Paragraph (b): 

Black Hills Electric Cooperative by law already informs each member and 
non~member alike of their capital credit allocations. The first sentence in 

. Paragraph {b) is therefore redundant and not needed. We retire capital credits on 
a twelve-year revolving cycle. These capital cretiits are only retired when and if 
the financial condition of the Cooperative is not impaired and the retirement is 
approved by the Board of Directors and REA. We cannot predict, with reasonable 
accuracy, the date, amount of payment, financial condition of the Cooperative, 
Board approval, or REA approval of a transaction that might possibly occur twelve 
years from now. Paragraph {b) is not feasible and therefore should be deleted. 

JUL 2 5 11""'·~"'·1 
i :j"::: 
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Paragraph (c): 

Black Hills Electric Cooperative, as most cooperatives, does not retire 
capital credits upon termination of service. Retiring capital credits upon 
termination of every service would be an accounting nightmare and put a heavy 
financial burden on the remaining membership~ We believe that the current 
member should pay the operating and capital cQst to greater extent than · 
someone who has left the system. That is why we retire capital credits on a 
twelve-year cycle instead of a twenty-year cycle. In addition, plant is financed for 
35 years," and after termination of a service, debt service and interest payments 
have to be made. The early retirement of capital credits would put a strain on our 
cash budget and ability to pay all of our bills in a timely fashion. 

In summary, Paragraphs (a) and_(b) are not necessary, as they are 
standard procedure for accounting and handling capital credits. Paragraphs (b) 
and (c) would impose unreason_able conditions on the Cooperative· and 
membership. Also, these unreasonable conditions would place an unfair financial 
burden on the remaining membership. 

We request that section 52.241-13 Capital Credits be deleted in its entirety. 

Sincerely, 

BnLATRIC COOPERATIVE. INC. 

Creden W~ Huber 
General Manager 

CWH/skg 
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. q 1-13-l.t& 
P 0. Box 38 • Jefferson. GA 30549-0038 • f 404) 36i -528, 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW 
Room 4041 
Washington, DC 20405 

RE: FAR CASE 91-13 

Ladies and Gentlemen: 

on behalf of the members of Jackson Electric Membership 
Corporation, I am pleased to submit comments on the rule proposed 
in the May-24, 1991 edition of ~he Federal Register concerning 
"Federal Acquisition Regulations; Acquisition of Utility 
Services." · · · 

In regards to FAR Case 91-13, ·there are 2 specific areas which 
are not only troubling to electric cooperatives but which might 
also change the tax exempt status under which cooperatives 
operate. These 2 specific areas are discussed below: 

I. Part 52.241-8 Connection Charges. 

A. Under the proposed rules, the cost of providing connection facilities for the 
government would be shifted from the government to the other members . 
. Unfairness is an issue, but probably this is also a violation of the bylaws and 
state ,statutes which govern the cooperative. The cooperative could also be 
exposed to unethical and maybe unlawful disbursement of capital credits. 
The procedure that would be created from this rule would be inconsistent 
with the way in which cooperatives operate as member-owned capital credit 
systems, not patronage dividend systems. 

B. The drafter of the proposed rule seems to be referencing a non-exempt, 
subchapter T cooper·ative in making this change. The non-exempt 
cooperative is subject to possibly accelerated payment rules under the tax 
law. Their earned equity or excess margins are, as a rule, ~eferred to as 
"patronage dividends." The term "capital credits .. is·commonly used in 

Headquarters: Jefferson, Georgia • District Offices: Gainesville • Lawrenceville • Neese 
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referring to excess margins only_ by 501 (c) (12) tax-exempt organization 
such as the EMCs. 

· II. Part 52.241-13 Capital Credits. 

A .. Gove·rnments entitlement to capital credits "consistent with the bylaws of 
the cooperative ... " as stated in subsection (a) is acceptable, but is not 
entitled t~ become a privileged class of customer. 

B. Furnishing a list of accrued capital credits within 60 days after the close of . 
the cooperative fiscal year is not acceptable because with subsiding (G& i} 
capital credits and other unknowns to co~sider it may be impossible to 
determine. Also, in subsection (c) upon termination all unpaid capital 
credits would have to be paid to the government. Subsections (b) and {c) 
would cause bylaws to be .violated in most cases. Also, this could violate 
the FIFO requirement in most cooperative bylaws. If s.o it would impair a 
vested contractual obligation and violate the constitutional prohibition 
against laws impairing vested contractual rights in private contracts. 

c. This sets a precedent which jeopardizes the bas~c means of capitalizing a 
cooperative. The capital credit In reality would become a liability rather than 
equity. 

· D. Mandatory payment erodes capital and capital ratios which REA requires in 
its mortgage instrument and other lenders rely upon in their loan 
underwriting considerations for cooperatives. 

E. By virtue of the erosion of capital ratios and the shift of cooperatives to 
more omnibus financial markets, cooperative consu~ers will have to pay 
higher rates to fund higher interest cost. 

F. Stating the "date payment is to be made ..... for cooperatives which don't 
have a regular cycle would be a problem. This problem· could be handled if 
the rules made clear that this requirement applies only if the cooperative 
has some regular cycle that It tries to follow and that circumstances could 
change that. For example: "Cooperative anticipates that payment will be 
made on or about December 1, 2011." 

G. This out-of-turn payment is unfair to the other cooperative members who 
cannot have their capital credit until manvyears later or upon death 
instance$ where cooperatives pay "deceased capital credits." This 
requirement m~y change the cooperative tax exempt status because it 
could be incon,sistent with the requirements of the IRS for cooperative 
status, ·that the cooperative operates on a "cooperative basis." 
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Due to the concerns expressed in this letter as to the unfairness 
and possible change of our tax exempt status, this proposed rule 
should not be implemented as is. 

\nh 

Sincerely, 

R~ 
Randall Pugh 
President/CEO 

• 



GENERAL SERVICES ADMINISTRATION 
Federal Acquisition Regulation; 

Acquisition of Utilities Services 
FEDERAL REGISTER, Volume 56, No. lOl, May 24, 

41.007 Contract Clauses. 

1991 

·These provisions require executive agencies to include certain 
-contractual clauses on a "substantially the same as" basis 
whenever contracting with a utility. In particular, this . 
provision requires contracting officers to insert the clause at 
52.241-13, Capital Credits, when the agency would be ·a member of a 
cooperative and entitled to .capital credits. The electric 
cooperatives find certain provisions of this contract clause to be 
especially troubling. Specific comments on the clauses are Set 
forth below. 

52.241-13 Capital Credits 
-13(a) refers generally to the entitlement to capital credits. 
Comments·: The proposed clause says that bylaws specify the 
method and time of payment of capital credit·s. In reality, 
most electric·cooperative bylaws state that if, prior to 
dissolution or liquidation, the Board-determines .the financial 
condition of the cooperative will not be impaired, capital 
credits may be retired in full .or in part. In fact, this 
language was first proposed to electric cooperatives by the 
Rural Electrification Administration in REA Bulletin 101-5, 
published in January, 1967. The bylaws generally do not 
specify the time of payment. 

In addition, not all bylaws ever:1 specify the "method" of 
payment. Some cooperative bylaws allow limited discretion to 
the Board of Directors to determine how capital credits should 
be· retired. 

-13(b) describes the requirement for notifying contracting 
officers about accrued capital credits. 
Comments: This· clause would require not only information that 
is potentially unavailable but requires information that is 
not made available to other consumers and would offer no 
benefit to the contracting agency. The·clause requires a 
written list of credits by contract number, year, and delivery 
point within 60 days after the fi$cal year end. Electric · 
cooperatives may not establish the amount of accrued capital 

· credits within 60 days after the fiscal year end and normally 
assign capital credits based upon the total usage of 
electricity by a member, not by contract number, year and 
delivery point. ·Therefore, this clause would impose 
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additional accounting and administrative requirements on 
electric coop~ratives. No other member receives this type of 
specific information. In adqition there surely could be no 
benefit to the contracting agency as this information is 
irrelevant to the assignment and payment of capital credits. 
The contracting agency should not impose this additional 
expense ori electric cooperatives when there is no benefit to 
be gained, unless it is willing to compensate the 
cooperative. If the cooperative is not compensated these 
additional costs are included in the cost of service based 
upon the not~for-profit nature of electric cooperatives. 

The clause also requires a statement of the· amount of capital 
credits to be paid and the date payment is to be made. If 
this is referring to the same fiscal year referred to in 
sentence number one, the requirement regarding.amount of, 
capital c·redits to be paid is redundant, and the requirement 
of specifying a payment date is impos·sible to provide. It is 
uncertain whether payment of those capital credits will ever 
be made prior to liquidation. .If this second sentence of 
clause (b) is intended to refer to other capital credits that 

·might be retired during the upcoming year, the decision will 
quite possibly not have been made within 60 days after the 
fiscal year end. . This ·clause requires information that again 
is of no use or benefit and simply increases the administra­
tive burden in complying with federal contracts. 

-13(c) refers to the ending of the contract between the 
government and the cooperative. 
·comments: . This clause would require cooperatives to pay all 
unpaid capital credits upon the end of its contract unless 
those credits are applied to another contract. For the vast 
majority of electric cooperativ.es this clause would create a 
violation of the bylaws. Most cooperative bylaws provide that 
capital credits shall-be retired on a first-in, first-out 
basis.· A contractual requirement to pay capital credits 
earlier would lea~ to a violation of this bylaw language and 
might expose the cooperative to legal liability. Surely there 
is no police purpose intended by this required contractual 
clause by which the federal government can justify impairment 
of the preexisting contracts established between cooperatives 
and their members by the bylaws. 

Furthermore, such a required clause might create a conflict 
between the regulations of the General Services Administration 
and the Rural Electrification Administration. The Rural 
Electrificatio.n Administration has set. forth guidance on the 
retirement of capital credits. The REA has also provided in 
its mortgage with· its borrowers that capital credits cannot be 
paid unless the cooperative has achieved a certain equity 
position. If cooperatives were forced to pay capital credits 
pursuant to this contact clause it might lead to an automatic 
breach of their mortgage with REA. Thus, a conflict between 
federal regulations and contracts would be created. 
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-13(d) ~efers to payment of capital credits by certified 
check. 
Comments: This paragraph would require all checks to cite a 
current or last contract number and indicate whether the check 
is partial or final payment for all capital credits acc~ued. 
Again, we feel that there is no benefit to the federal 
government in receiving this information and that it serves to 
increase the administrative hurden on cooperatives. 

Recommendations:. We recommend that paragraph (a). of the Cap~ tal 
Credits clause be concluded at the end of the phrase ''consistent 
with the bylaws of the cooperative." In other words, we recommend 
eliminating the last phrase of that paragraph. · 

With respect to paragraph (b) we recommend deleting the 60-day 
time frame and, instead, make reference to the notice requirements 
established by REA. In lieu of this change we recommend that the 
timeline be ·lengthened to at least 120 days. In addition, we 
recommend that the end of paragraph (b), following the phrase "in 
.writing a list of," be replaced with the following language: 
"capital. credits which have accrued to the contracting agency 
during the year and a statement of whether the contractor intends 
to retire capital credits during the upcoming year." 

We recommend that paragraph (c) be deleted in its entirety. 

We recommend that the last sentence of paragraph (d) be 
eliminated. 

• 
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July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 

. 18th and F Streets, N.W. Room 4041 
Washington, D. c. 20405 

RE: FAR Case 91-13 

Dear Sirs: 

A proposed rule was recently published in the Federal 
Register c6ncerning co~tractual responsibilitie~ between 
ut·ilities and the Federal Government. We have serious concerns 
about some of the lang~age· in Section 41.007()) and the · 
burdensome requirements it would place on our business to comply 
with administering capital credits for the government. Please 
consider the following comments on part "52.241~13 Capital 
credits": 

Paragraph (b) 

Paragraph (c) 

60 days after the close of the fiscal year is 
too little time to generate capital credit 

· information. .120 - 180 days would enable the 
cooperatives to timely submit allocated 
notices to o·ur membership. Also, because we 
are on a 15 year rotation cycle combined with 
refunding a percentage, we are not able to 
state when a refund payment would be made .on 
any particular years capital credits. This 
is determined year by year by o~r Board of 
Directors. · 

Our cooperative does not feel it appropriate 
to issue·a capital credit refund to any one 
customer upon termination of that customer's 
service. Years ago Moon Lake did refund to 
deceased persons' estates but stopped this 
practice due to the discrimination of this 
type of-refunding. For the Federal 
Government to request-refunds out of the · 
normal sequence, places a like discrimination 
concern_on our policies as well as an 
additional administrative cost. Refunding 
capital credits upon termination of service 
or contrac"t could place an extreme financial 
burden upon our organization. We have, for 
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example, .one customer with capital credits 
totalling more than $13 million. If this 
customer were to terminate· service and Moon 
Lake were obligated to pay capital credits at 
that time, we would be ·in serious trouble. 

Paragraph (d) Payment_by certified check is an 
administrative burden which will increase the 
cost.to issue capital credit refunds and slow 
the refunding process. 

With slight modifications in ·the proposed rules, the 
government will be able to protect its interest without placing 
·an undo burden upon the cooperatives in this great country. 
Thank you £or your consideration of this issue. 

GJE:srd 

• 

Re,~ect9UlY, 
/1 ---l( ( 

: ;,-
"""-""""'-- • ' . ._/r'l- ·. . -

Grant J. Earl 
General Manager 
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SOCTH RIVER ELECTRIC MEMBERS~P CORPORATIO.\" 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F streets, N. w. 
Room 4041 
Wa~hington, D. c. 20405 

Subject: FAR Case 91-13 

Dear Sir: 

As . Executive Vice-President and General Manager for South 
·River Electric Membership Corporation, a North Carolina 
Electric Membership Corporation, we have a serious concern in 
reference to the above named case. We are particularly 

·troubled with Section 52.241-13, ·entitled "Capital Credits''· 

Paragraph (b) would require a corp9ration to furnish the FAR 
a list of accrued capital credits within 60 days after the 
close of its.fiscal year, also include the contract numb~r, 
year, and deliyery point. It would also require a stated 
date for payment. These proposed regulations are in contrast 
to existing State and Federal Law, therefore, should be 
eliminated.. .. 

The requirement of furnishing a list of accrued capital 
credits within 60 days is contrary to existing legal and 
administrative policies. Presently, Corporations are not 
required to mail individual capital credit notices to their 
consumers, . they may satisfy capital credit notification 
requirements by publishing a notice to the consumer informing 
them on how they can calculate their own capital credits for 
a given · year. This is done much cheaper and allows more 
capital credits to each member because of holding down the 
expense of individual notices. Notification within 60 days 
may be impossible because many cooperatives are members of 
Pciwer Suppl~ Coop~ratives thereby not receiving its own 
capital credit allocation much later than 60 days. Also, the 
Federal law allows five months·after the cooperatives year 
end to file its nonprofit income ta~ return for that year. 

Notice of the date of payment of capital credits presents a 
problem until at such time the cooperative's board of 
directors authorizes the retirement of capital credits. It 
is only then that the cooperative can give a date as to when 
the capital credits payment·is to be made. 
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Paragraph (c) of. section 52.·241.i3 also raises concerns that 
have been previously expressed. Requiring a cooperative to 
pay capital credits at the expiration of the contract would 
be in violation of State and Federal legal principles. 

We respectfully request that the 
changed to abide by the same 
administration as the consumers do. 

Sincerely, 

proposed 
legal 

SOUTH RIVER ELECTRIC MEMBERSHIP CORPORATION 

~~~~ 
Marvin o. Marshall 
Executive Vice President & 

General Manager . 

MOM/lj 

regulations 
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be 
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LUMBEE RIVER ELECTRIC MEMBERSHIP CORPORATION 

Headquarters: Post Office Box 830 
Red Springs. North Carolina 28377.0830 
Telephone: (919)843-4131 FAX:. (919)843·2079 

July 19, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, ~.w. 
Room 4041 · 
Washington, DC 20405 

Gentlemen: 

Ref: FAR Case 91-13 

ql-13-1/1-

I am writing this letter to express my opposition to pr6posed 
language to be added, at section 41~007(j), to all contracts 
between ·cooperative utilities and Federal facilities. 

Each year the Cooperative furnishes to all members a list of 
·all capital credits that they have accrued for the year or a factor 
that they can use to calculate their capital credits. Capital 
credits are a~crued ori each active service a member has in his name 
at a particular location. The member has a different ·account 
number for each service. The capital credits are accumulated from 
year to year by account. numbers. An attempt to accrue capital 
credits by contract .numbers will r.equire more administrative time 
which will increase cost to members. · 

Lumbee River EMC pays capital credits on a 20-year revolvi'ng 
cycle. For example, in October, 1991, we wi 11 pay 1971 capital 
credits; in October, 19~2, we will pay 1972 capital credits; etc. 
Each member's capital credits are held and Used for 20 years to 
offset the need for borrowed funds. These funds are used to build 
new services and maintain existing electric plant. Payment of 
capital credits to Federal facilities prior to the 20-year time 
period would be unfair to other members which is a violation of 
Cooperative principles. 

For the above reasons, I am strongly opposed to paragraphs (b) 
and (c), 52.241-13 Capital Credits, to be added to contracts 
between cooperatives and Federal agencies. 

REH/jh 

;;::;_7.~ 
/~ronnie E. Hunt · 

General Manager 
'=IU~ 2 S 19;1 
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General Services Administration 
FAR Secretariat (VRS) 
18th and F streets, N.W. Room 4041 
Washington, D.C. 20405 

Subject: FAR Case 91-13 

Dear FAR Secretariat: 

The above . proposed regUlation changes, specifically Section 
52.241-13 Capital Credits are not acceptable to member owned 
utilities. 

A) 

B) 

C) 

This paragraph contradicts .paragraphs (B), (C) and (D). It 
states that the member 1s entitled to capital credits 
consistent with the by-laws of the Cooperative. Paragraphs 
{b), (c) and (D) require changes to the by-laws and 
discriminates in favor of federal agency members. 

Alaska Village Electric Cooperative's fiscal year ends 
December 31. However, our December 31 billing does not 
take place until January 25. . Immediately after a 
preliminary closing of the December 31 books, our records. 
are immediately ·audited as per REA r~qulations. This 
process is time consuming; therefore our audited financial 
records are not available for Bo~~d of Directors approval 
until the end of March. After approval by the Board of 
Directors- patronage can be assigned to members. At this 
time, it is conceivable that an _amount satisfactory to the 
Board of Directors· and in compliance with REA Rules and 
Regulations will be approved for . retirem.ent and payment. 
Capital credit payments will not be iss~ed until a :ninimum 
of 120 days afer the close of the fiscal year. our by-laws 
and Equity Management program sets our · anticipated 
retirement schedule in an effort to maintain required 
equity levels. 

Existing Cooperative bookkeeping methods maintain capital 
credit records by consumer nwa.ber not by contract number. 
To make changes including by-law changes of this magnitude 
would be cost prohibitive and time consuming. 

A major component of working capital for a member owned 
utility consists of retained capital credit$. This is· the 
purpose ana function of these monies. Arbitrary changes to 
the handling of capital credits must be reviewed and 
approved ·by all members with subsequent by-law changes. 
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Depending on the· financial condition of each utility, a 
portion of capital credits may be ~etired in full or· in 
part upon approval by the Board of Directors. Retirements 
are made non-discriminately (regardless of affiliation) on 
·a first. in, first out basis-. AVEC is currently maintaining 
a 15 year retirement schedule. 

As an electric utility dependent on Rural Electrification 
Administration loan funds t6 subsudize major._const~uction, 
it is not feasible to retire and pay the majority of all 
outstariding capital credits. A major portion of our 
a$signed capital credits is allocated to Fed~ral facilities 
including FAA, BIA, USDOT, etc. The termination or 
expiration of any large contracts (and resultant payments) 
of allocated capital credits would substantially impair the 
financial condition or jeopardize the financial stability 
of this utility. 

D) The requirement to -make payment by "certified check" is 
also cost prohibitive and time consuming. The majority of 
utilities have special retirement accounts to manage the 
rotation of· capital. credits. Special certified checks are 
not warranted. · 

Please review and carefully study the implications of these 
proposed rules for a chosen few. Government entities can better 
understand the requirement of utilities to have readily 
available assets to· .invest in on-going construction and 

· maintenance. Otherwise the capability to provide adequate 
service to these or other : government agencie~ when required ·in 
the future could be jeopardized. our consumers currently pay 
the highest electricity in· the country. The proposed. 
requirement to make . early payments for.· capital credit could 
force borrowing at higher interest rates, thus further 
increasing our costs of service. 

We do not think this is a proper area for the GSA to try tp 
regulate. You would .force changes in thousands of Cooperative 
by-laws which has evolved for over SO years. The U.S. Dept. of 
Agriculture through REA has developed model by-laws which in 
fact deal with the real problems of trying to run a Cooperative 
starting with. zero equity. That is the foundation basis for 
these by-laws. 

If you have any questions or comments, please contact the 
undersiqned. 

Patricia L. Step 
Manager, Finance 

PLS/sm 
letters.158 

cc: NRECA 
Western Area Electric 

... 



National Ruml Electric 
Cooperative Association 
1800 \tassa,husem A\'enue, ~W. 
\Vashington. D.C. 20036 
Telephone: ~02. 85'! -9500 · 

IMMEDIATE ATTENTION REQUIRED 

TO: All Member Systems 

D!\TE: July 12, 1991 

. ·.·~ 

RE: General Services Administration, Federal Acquisition Regulations£ the Acquisition of Utility 
Services (FAR Case 91-13) ··COMMENTS DUE JULY %3 

. The General Services Administration (GSA) recently published a proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982). As part of this rule, the GSA is proposing at sectior1 
41.007(j) that the following language be added to all contracts between Federal facilities and cooperative 
utilities (we find paragraphs (bl and (c) are speciOcally troubling): 

52.241-13 Capital Credits 

(a) The Government is a member of the (cooperative name) , and as any other 
member, is entitled to capital credits consistent with the by-laws of the cooperative, which states the 
obligation of the Contractor to pay capital credits and which ~pecifies the method and. time of payment. 

(b) Within 60 days· after the close of the Contractor's rJSCal year, the Contractor shall furnish to 
the Contracting Officer, or the designated representative of the Contracting Officer, in writing a list 
of accrued credits by contract number, year, and delivery point Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the date the payment is to be made. 

(c) Upon termination or expiration of this contrac~ unless the Government directs that unpaid 
capital credits are to be applied to another contract, the Contractor shall make payment to the 
Gove~ment for the unpaid credits. 

(d) Payment of capital credits will be made by certified check, payable to the Treasurer of the 
United States; and forwarded to the Contracting Officer at , unless otherwise directed 
in writing by the Contracting Officer. Checks shall cite the current or last contract number and indicate 
whether the check is partial or final payment for all capital credits accrued. 

s 

The addition of these clauses to the contracts between rural 'electric cooperatives and government agencies 
will profound affect on the accounting systems of electric cooperatives. For this reason, . I urge you to 
~ubmit comments to GSA by July 23, 1991. AJI comments should be sent to: General Services 
Administration, FAR Secretariat (VRS), 18th and F Streets, N.W., Room 4041, Washington, D.C. 20405. 
Your comments must reference FAR Case 91-13. 

Should you have any questions regarding these proposed regulations, please contact Michael Oldak, 
NRECA's Regulatory Counsel, at 202/857-9607. 



Federal R~ter 1 Voi. sa. ~o. :01 I F~ciay. ~iay :~. 1991 I Proposed Ruies 

CEPAAiMENT OF-OEFENS£ 

GENERAL S~VIC!S 
ACMINlSTRA nON 

NAnONALAEAONAU~CS~NO 
SPACE ACMlNISTRATlON 

48 ~ P~ru 6~ s. 15. 41, and 52 

(FAA~ 91-1~1 . 

r=eaera• ACQuisition· Re9uiatiorr, 
AcQuisition o1 UttJJty S•rvices 

AGBICI!S: Department of Cei~e 
(DODl. Ganerai Services Administration 
(CSAJ. and Naaonai Aeronautics and 
Space Ac:imim3tration (NASA). 
ACT10N: Proposed ruie. 

SUMIIMT: The Cl vilian Agency 
Acquisition Counc:il and tbe Oeiense 
AcquiSition Regulatory Council are 
considering a _rewrite of the FAR 
coverage dealing with utility services, 
including the establishment of a new 
part 41 for :his purpose. This proposed 
ruie wtU :-epiace the existing coverage 
now located at F.o\R subpart 8..3. and 
will provide um!crm coverage 
appiicabie to ail executive aljendes. The 

· existin3 FAR covera~e at ·subpart 8..3 in 
large zneasure does not apply ta COD. 
and it also exempts a@ency ~acory 
requiremen~ in the uu.Uty area that 
pntdated the establishment oi the F • .U. 
OATU: Comments should be submitted 
to the FAR Sec:\!tanat at the address · 
shown beiow on or baiera fwy ::1. !991 
to be cnnstderfti in the formulation oi a 
final ruie. 
..aoassas: Interested part:es. should 
subnut written comments to: Genera! 
Sen"ices Administration. FAR 
Secretariat (VRSl. 18th and F Streets 
~ .. Room 4041. Wasitin~on. DC :D-405. 
P!ease dte FAR C:.se 91-13 in all 
c:nmsl)Ondenca n!iated to this islue. 
JlfOR PURTMIR INFOAMAT10N CONT.IC'T: 
For information pertainmiJ to this case. 
c:nntad ~. Edwaici Loeb at (202J SOl-
4:547. For genera! information. contact 
M& Beverly rayson. FAR Secretariat. 
Room 4041. CS Su.ildin~ Wasmn~on. 
CC :tMOS. (:1 SOl-4iSS. Please c:ite 
FAR Case 91-13. 
~.urt INIIORMATtON: 

A. Bac:k;rouad 

ID response to the rteed to provide 
w1ilorm utility coverage in the F.~ a 
major rcwnte oi the exisrin!J FAR 
coverage was Wlcier.aken. The princ:l;de 

· prol)oseci .:hanges t'oUow: 
(1) The pr=~osed F.~ pan n would 

al)~iy ·across the board to aU e::"tecurive 
•SJe.Dccs anci wowci aiso enabLe 

t a9endes to deiete most of the regul11tory 

:oven~e in tilelr a~ency r.~ . 
J~piements. The C'.!.~nt FAR subpan 
~ proV1des t.,at a~enc:es· ~roceaures 
~re<iaa.n~ tile r.~ :nay continue to tle 
'JSed. !n adCition. sucoart S.J 
soecncaily ~.:tem~tea ~oc f:om =uc!:. 
oi the F.~ ccveraqe. 

(2J Substanua! aaciitional guidance for 
contrac:in~J officers :n acqultU13 anci 
acimuusteMIJ uullt"/ semce contra~s 
'Nas included. · 

(3) Aciciitionai der.:-.iticru appiicacie 
to utility servtce ccntracu were 
estai:Jii.med. 

contrac:cr!. ~r :::em:,en of :.":e :u:iic 
'Nrtici1 :eauie ~e 1CO~vai of C~.tS 
:.mder ... i.:.s.c Jsoi.' ~! seq. 

List oi Suajects in .ta C:, ?:uu a. 3. :s. 
~1. ana 32 

OateG: ~.1ay :!J. :m. 
.-\!ben.-\. Via::iaila. 
~irtlc::Jr. Cffic!! af.:~e!":i . .;c:u:swan P-:1:':~·. 

Thereicre. ;t :s proposed :.,ac 4-8 C:?. 
'arts a. a. :s. n. anci 5.Z ~e amencieci as 
;et forth beiow: 

(4) Clverage was established 
delineaein3 the existing statutory and 
daiesated authority for utility service 
cmurac:tinl. 

1. The authority c:tation for 48 c:R 
-·-c.:::-·paru a. a. 15. anci 52 continues to reaci 

as follows: 

(S) f' AR clauses to be used on a 
·•substantially the same as·· basis were 
estabiisbed. 

(81 Substantive coverage pravidinl for 
handlin& race ciw13es by the aaencies 
~as established. This coverage wowd 
enable agencies to handle such matten 
without aucomaeically reierring such 
matters to CSA !or action. 

(7) Cavera!le was added providi:1g 
generally fer the use oi a Standard Form 
33 to acquire utility services. 

(8) '"St.anc:ia.n:i" specUic:ltioa formats 
have been estab.lisheci !or u.se in 
ac:quiring utility servicas. Suc:A formats 
will not be inc:iucied i%1 tbe f'.~ but will 
be available fer a~eDC"/ use. 

(9) '"Stanc:ia.n:i .. annual utility service 
review formats have been establW1ed 
!or uu in acquir'il:l3 utility serrice~ Suci1 
formats will not be included but will be 
available cor a~ency u.se. 

a. RetWato.ry Flexibility Act 

ne pro~osed nUl is not e.~ected to 
llave a significant eccnomic impact on a 
substantia! number oi small ennties 
Within the me~ oi the Retu!atory 
Flcwbility Ac:-. s U.S.C. 601. 4t seq .. 
because most jlublic atility companies 
are not small business. 

1'hereiore. an lmtiai Regulatory 
Flexibility Analysis has not been 
pr111Jared. However. CDmm.ents are 
invited from small businesses and ot.her 
iilterested parties. Sucil comments will 
be czm.sidereci iD the iormwanaa oi a 
fizW ruie. Comments irom smai1 entities 
czm~ the aiiecied FAR suo~an 
wUl wo be con:ndered in accantance 
w;tb section 1310 of the Ac::. Such 
c=mmenu must be suelflltted S81'atate!y 
ami c:ite s U.S.C. 610 {F.~ Case 91-t3J 
iD c:arres~oncienca. 

C. Papnwork Reductioa Acts 

The Pal)erwork Reduction' Ad does 
ttot af'l'iY becsuse the proposed c:ilanges 
· to the F.~ do not impose reconikee~ing 
information coilec:1cn reqwrements or 
coUecnon of iniomanon from oiferors. 

.o\'Wtlority: ~ U.S.C. ~6(cl: ~0 U.S.C. 
cDal2Cer lJ7: anci ~% U.S.C. :4~(CI. 

PART 6-CCMPETl'TlON 
REQUIREMENTS 

. %. Section e.Jo:-t is amended by 
revising paragraph (b)(j} to read as 
follows: 

1.302•1 Only one resoonsible source and 
na omer suoolles or senice. w;u sausty 
aqency requirements. 

(b) ••• 

(~) When acquiriniJ utility services 
(see 41.001). circlmstances may di~ate 
that ~niy one supplier an furn1sn :.!:e 
semce (see .n.0041: 01' when the 
c:nntempiated contract is fer 
csmstr.tdon oi a ~art ci a utility syste!':l 
and the utility company itsei! l.s the oniy 
source available to work on tile· syste!r.. 

PART ~EQUIREC SOURCES OF 
SUPPUES ANC S~VtCES 

~&.l (l..lD~AemoveGI 

3. Subpart s.J. conststin~ oi sec:icns 
a.JOO through .U09. is :-emoved. and 
reserved. 

PAAT1~0~A~NGSY 
HEGCT1AnON 

15..812-Z (Amentled I 
·-'· Section lS.BU-Z is amended in 

parappa (ai(3J by removinsJ ··subpart 
s.:r and in.senmg in it.s piace ··,an .;1··. 

PART ~1-4CCUISmON OF UT1UTY 
seRVICES 

S. Part 41. consisting oi sections ·U.OOO 
throush 41.010. is added to read as 
follows: 
S.C. 
.f'1.QOO Scooe oi pUt. 
-11.C0'1 Oeii:uaans. 
n.mz Appuc.:cnJir,. 
o6'LC03 StaNrary anc1 ciei~atftd autnonry. 
-11.004 A~wnn, uuiiry setv1ces. 
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S.C. 
-''UXM-l ?otic;'. 
-41-tiM-l ~C:I!aW"!S-. 
·n • .OO•·J CSA aSII!tance ana 1oorovaL · 
"'~ (;SA areaw•ae conrr::Jc:S. · 
-41~ 5eoante c:lr.::ac:.s. 
-41..;0GI-d i:tet:l~enc:y a~eemen:.s. 
1l.OD5 i=~wara cantrac: :-eV1ew. 
-'1..008 ... ~=:m..strauoa. 
-41..008-t :·.tor.t!:iy lnC .l.!U:U.:u ~evtew. 
-u..oos-z Rate c.:ae~!S and :-~ator-1 

i:uen-ennon. 
4l..oa1 C.Jntrac: dauses. 
o;t.CDI Utility ,.mces contr.lct form. 
.n..ar:B Formats far ua.J.iry setVtc:a 
· s~cauana. 

41.010 Forma'- far azmu.aJ utility serv1ca 
rwvtew. 

Aulilality: ~ U.S.C. .;a&(ct: 10 U.S.C. 
C:a~Jtar l:U;.a= ~ U.S.C. :;~(ct. 

•1.oao ~of P8f't. 

This f'&rt prescbes policies. 
procedures. mci contract format !or the 
acquisition of 11tillty sen1ces. (See 
4l.oo2{b) for servtces that are e.xc:!uded 
from this part.} 

•1.001 Definitions. 

~ used in this part. 
Areawide c:::r:::ac: means a em tract 

mterea into between tbe G.!neraJ 
Senicas Adcinistration (GSAJ and a 
adllty service supplier to ·cover me 
attlity semce needs of Fede:al agendas 
witbin the francilise/ servica area of the 
supplier. Eaci1 areaWide contract 
incudes an ···Authorization·· form for 
requestin; service. ccnnedon. 
di.scazmec:ion. or cbange in senica. 

Authori:a:ian means the .document 
executed by the ordering agency and the 
a1il1ty suppiier to order service under 
that areawide contract. 

C,nn«:ion ci:Ol"fe' means an amount 
to be p&ld by the wvemment to the 
atilltv su~pHer for the required · 
cotmec::m; f:Jc!ities. wrucil ara 
installed. owr.eci ocer.ued. and 
maiuwn.e<i by the atiiity SUl'l'Uer (see 
remwsaaon liaoili:yJ. 

DeiegatMi agenc-; means an a3ency 
thathaa reatl\"ed a wntten del~arioa ci 
autlumty from CSA tO contract for · 
utility semcas for.lJeriOcis :lot exCftdin3 
tm years (see ~1.003(b)). 

F«ieral Pawer =::d Water !Aarlceting 
Af8Dcy means a gaven:mer.tai ~aty 
that. producss. mana1es. transpon:s. 
cmurais. ami sails ele~..:ica! md water 
s~iy semca to c:-J.Sromers. 

Fnmt:izisll servica tllrri:Dry :neans a 
posraphicaJ areL cieiined or gr.ulted to 
a ~ed.flc utility serna ·su;~pller(sJ to 
supply the c-~tacan in that area. 
ID~ntion meam ac:lcn by CSA or 

a dei13ated a3ency to formally 
panicipate i.n a au.llty ~tory. 
praceeding on behail' of aU Federal 
a~endes. 

.~luitJDie ser.·rce lcccr:cns :eans the 
\•anous.loanons or deuvery.,ouu.s :n 
:he utility su~plier· s semca area :o 

· witic!: 1t ?t'O\"tdes 3e!"'."lce !Jllcer 1 su:~e 
contract. 
· fUJU!S tnc:iudes :ate sC.:eciu.ies. ::ders. 

ruies. :er:::.s .and ccndit:cns oi ser..,ce. 
aDd oU:er :ar.H and set""l'ice C:~es. 

Separc:e '-'nr::::: ~~a~ a :.1ulit:1 
. semces conC':lc: (od:er :.."lana GSA 
areaWide ccnt:"act. ol:l authon:aticn 
uncier an areawide contract. or an 
interaaency a~ementJ. to cover the 
ac:quisltion oi aWity service ac a 
st'ecifiA: deliver? ~oint(s). 

rermir.aticn liability means a 
contingent Ctlvemment oblig3tion to 
pay a utility supplier tile unamorti:ed 
portion of a connec:ion charge ir1 the 
evem the Federal Covemment 
termmates the contract before the cost 
of cozmection !adllties has been 
reca~ered by the utility r.:ppiier (see 
Connection charge). 

Utility serv'fc6 means a sef'\'ice suc.i. 
as fum.ishir.g .electr:city. natural or 
manufac~d gas. water. sewerage~ 
thermal energy. chilled water. steam. llot 
water. or !ll;il teml'erature not water. 
The application of part 41 to other 
semces (e.g •• rubbish re::1oval. mow 
removail may be appropriate when tha 
ac:quisitfoa is act subject to the Semca 
CDmrac:: Act of 1985 (see 37.:01}. 

•1.D02 Ac»pkaDiHty. 
(a) !xcat't as provided in para!Jr'3ph 

(b) of this section. this part applies to 
thJt acquisition of atillty semces for the 
Fed.erai Covemment. inciw:iini 
cmmedion C:UUS!s ancf termination 
liabilities. 

(b) This part does aat a~ply to-· 
(ll Utili:y semcas produced. 

d.btnbuted. or sold by another Federal 
ag~DCY. !n those cases. agencies shall 
llSa U:lteralf!!lcy agreements (see 41.004-
SJ: 
(~ Utility services obtained by 

parc:izas& exchange. or oti1erwi.se by a 
Federai f'Ower or water marlceanq 
apacyincideDt to that agencrs 
:narbtiDJJ or distnbution ~= 

(3J C&bte television (CAT"'J and 
teiet:mmllWW:atians semcas: 

(41 Ac=w.sirion oi aanz:ai or 
awmiadUr!d gas whmi pu:C:ased as a 
commodity: 

(51 AQftusitiaD of utilities sen-ices in 
t~ COUZltnes: 

(&J Acquisitioa of rignt:a iD roeai 
propeny, acquisiricm of pubiic11tillty 
(adlities. aud on-tite eqwpmant needed 
far th• fadlity's owu disanbutioa. 
systam. or ccnatnu:tion/.maintenance o{ 
FederaL Covemmenr-owned facilities: or 
. [1} 11lirr:i pany financ2d shared­

sr.-t.n;s proJectS autbari:ed by 1% U.S.C. 
a%81: howevP.r. agences may uull:e pan 

11 !or any e::mrf savtn~ or ;urc.:~seo 
utility Slf'\,C! directly :"!SW:!..'::; f':orn 
imcie~entauon ofsuc measures ~~::::~ 
:.':! !eO ci :..,e c:mC'3C: exec..::~~ · 
~ursuant ~o ~Z U.S.C. 3:.97 :~r ;:e~=~s 
:lOt to e.~cee<i :s years. ·'Saarea·sei\·~::~:! 
~rojec:'" ~uns a pro!ect to reauc:e 
!ft~ and demand c::su :.: e:usr:::; 
!'acllties t.t:.n:u~ i)r:vateiy :l:::u:c2a 
ener;y effice.'lc-/ and :nana~e!?e!':~ 
prefects. · 

'1..ao:J Slaaacory and c:afeqatea autnonty • 
(aJ SlDtutDry authority. (1) The 

CaDerai Se."Y'ic:es Adminisaatian (CSAl 
is authon:ed by section :01 oi U:e 
FederaL~ ·ana Admmistr.:1avc 

. SenU:es Ad oi 1.949. as amenaea ( .;o 
u.:s.~ 481) to presc:tbe pollees and 
medloc:is 30ver.aiJ:I3 the acquisition and 
suppiy oi utility servica for Federal 
qtmdes. nus iDciUtieS reiared iunc:ions 
such as a:ma3Uzg pubiic utility services 
and rzpresenti.ng Federal agences in 
·proceedings before Federal and sta :e 
~tory bodies. CSA is autilor.:ed :,y 
section Z01 oi the A~ to contrac: :or 
ati.lity semces for period3 not excz~i:tg 
ten years. 

(%J The Del)Uunent oi Defense (DOD} 
is audlori:ed by 10 U.S.C. 2:301. ::04. 
anci 40 lJ.S.C. .&74(3) to acquire utility 
ser"'l'ices for ::illtary facilities. 

(3) The O~ent oi !:l~ (OOEl 
is authori:.ed by the Oe~anment oi 
Enmv Organi:ati= Ac: (42 u.s.c. :731. 
et s.q.) to acquire atillty sen,ces. DOE 
is aumon:ea by dle Atomic E:te~ Act 
of 1S54. as ammdect (4% U.S.C. ::041 to 
mter into ceW c:mnrac:-.3 or mociliy 
aisaq CDDtraC:S Cor eiecuic semces 
for periods r:ot ~ 2S years.for 
uranium eanemmt instailauons. 

(b) De/tlfrJ~ authont;. GSA has 
deiepted its autbonty to enter uuo 
atility semca amr:rac:-.3 for ~e~cas :'let 
exceedimJ tl!!2 years ta 000 and DOE. 
and fer c:am:2Ciaa C:af1es ortiy to the 
Department oi Veteran AJ1alrs. 
CDauactin3 ?umsaDt to~ ciele~:lted 
authanty siWl be c:msi.stent wtd1 :..~e 
~u oi this part. Other a~e~c:es 
~ ai:Wty sernca contrac:-.3 ·for 

·periods over one year. but not exce!Kii.-:; 
ten years. may request a dei~acicn of 
authority from CSA at the address 
sl)ec:£ied i:1 -'1.004-J(b ). In kee~tng .... , r!: 
i~ statutory auti:cnty, CSA wdl. as 
necessary, amduct revtews oi deie;3ted 
apades· ac::;uisitimzs oi atility sernces 
to eanre caml)iiaDce witb the tc:·:ns of · 
the deie;ation and a;:piic::zbie laws and 
~tiODS. 

'1..QIM • .,.lli:rmt dty set wiees. 

~1JxMa1 PoHcy. 
(a) Subject to ~ppa (d) oi &.i:t 

subsec:ion.. ;us me poHcy oi the r~~r.u 
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G.lvetnt;lent :har l~enc:es ootaUl 
required aaiit7 sernc:es f:"Om 3oU:ces oi 
su~jy wrnc.'l are !':10St advanta~eous :o 
:be G.lver:o..:nent :.n :er:::s oi eccnomy. 
a1ic:enc-;. :etiao1llt;. Jr se:-.,ce. 

(bl .E.xceot :or lC:t!!Sitlor.s ~e1ow ~!1e 
~maJl purc.1ase il:::ltauoa (see lJ.OOOI. · 
a~ences snail acquire uu.liry servtces by 
a bilaterai ·.vntten ccntrac:. 'NruC.'l must 
inci::~e the cia uses reqwred ~Y 41.007. · 
~arcless of wnet!ler =-aces or ter:::s and 
conditions of serv1ce are ~ed or 
adiusted by a ~atory body. A~enc:les 
may not use the utili~/ supplier's forms 
and c:iauses to avoid t.he inciusion oi 
provisions and clauses requiraC by 
~1.007 or by statute. (See 41.004-Z{cJ for 
procedures to be u.sed when tho su~plier· 
refuses to exec.1te a written contract.) 

(c~ Speci.tic ol)etadn3 and 
mana3ement details. such as procedures 
for intemai agency contract assu~ance 
and review. deiqations oi aut!:ority. 
and ap~rcval threshoid3. may be 
prescribed by an individual agency. 
subject to compli~nce with appllc3bie 
statutes and regulations. 

(dJ(t) Section 8093 oi tile Cepart:nent 
oi Defense Appropriations Act oi 1988. 
P.Jbiic Law too-Z02. provides that none 
of the funds appropriated by the Act or 
any otber Act with respect to any fiscal 
year by any department. a;ency •. or 
instrumentality oi the United States. 
may be used for the purcl:ase oi 
eLectricity by :.'le Government in any 
!Da.I1Der tbat a incon.sisrent wtth State 
law govemin~ the provicii.n@ oi electric 
uti.l.ity servica. inciudin~ state utillt-J 
commiss1on ~ anci electric utility 
f:ancb.ises or service temtones 
establlsheci pursuant to state statute. 
state ~aticn. or state-approved. 
tamtcriai a~ements. 

(Zl The .~ct does net preciuci-
(i) Tha !lead oi a Federal aiJenc:-1 from 

entenn~ into a contract pursuant to ~z 
u.s. c. azs7 ( wnici'1 pertams to the . 
subject oi snared enef1Y si1vin@S 
inciudiniJ COIJe::e~tion 1: 

(iil rhe Secretary of a military 
del'a.rtment from enterin@ into a contr:lct 
punuant to 10 U.S.C. ~94 (wtt~c= 
pertains to contracts for enet'2Y or fuel 
f'or military installations inci:idin; dle 
provision and o~eration of enerv 
prociuction racli ties 1: or 

(iiil The Secretary of a military 
del)artment from purchuin; electricity 
from any provicier wnen t!:le utility or 
utilities i'lavin; applicabie stare­
a~ved !r:mchia or adler serrica 

. audlori:ations are found by the 
Secretary to be unwtiliniJ or unable to 
meet unusuai standards for service 
reliability that ~re neas5ary ior 
puz"!loses of national defense. 

(3) Addittonaily. the !'tead or a Federal 
agency may-

(iJ C.Jnsasrent 'Ntt.'llppiicaoie state 
!aw. enter :ntc r~nr:racu for :.he· 
~u.n:.'lase or :::-ansfer ~f eiec:r:cty :o :!':e 
a~enc-i ~Y a :ton·uaiity. :nc!uciin~ a 
:uai.iffln~ :"ac:li ty ·.mcier :!:e P.Joiic 
Utility R~atory ?':liic:es .-\c: of :SiS: 

(ill E::lter :nto an ~tera~e::c-1 
a~sr.ent. ;lunuant to ~l.Q04...fl and 
!7 ..s. 'NlCl a recierai ~ower ~mea::~ 
a~enc:-1 or :.1e Te!'.r.essee Vailey 
Autilonty for ~e c-ansier ~f ei!!C::":C 
i'Ower ~o t!:e agenc:.-: and 

(ili1 Enter into a ccntract with an 
eiectric utility under the aur.hcnty or 
tanff.s oi the Fede.r:U !neqy Re;Watory 
Commission. 

( et Prior to acquirin3 eieetric utility 
servicas on a competitive buis in an 
area govemed by a franci1i3e service 
territory. :be contrac~ oificar shall 
determme. with the advtce oi lesa! 
anmJei. by a market survey or any other 
aPlJrDl'riate means. that such 
ccmpetition would riot be inconsistent 
with state law governing the provision 
of eiectric utility service. includin; state 
ucility ccmmission ruiiniJS and eiec:::c · 
utility franc.:USes or service terri tone~ 
established pursuant to state. stacute. 
state l"!~Uiation. or stat.Hpproved 
temtonai a;reement3. Proposaa from 
alternative electnc suppliers must 
i)rovide a representation that !ervtce 
c:an be provided. in a manner not 
inc=nsistent wtth sec:ion 8093 of Public 
I.aw too-Z02 (see 41.004-l(dl). The 
:e~entation must be su~ported wt ~ 
appropnate l~ai and !acrual rationale. 

41.0CM-2 PfoceGures. 

(aj Prior to execo.1ti.n@ a utility service 
COI1Q"ac:t.· :be contractin; officer snail 
compiy with partJ a and 7 and 
subsecnons 41.004-1 (d) and (et. In 
ac:=rdanca with pans 6 and 7. a~ences 
shall ccnciuct marltet surveys anci 
perform acquisttion ;llamun~ in artier :o 
promote and provide for fuJ.l and open 
competition. lf competition fer an enare 
utility servica is not avallabie. the 
market survey may be u.s!G to dete~.ine 
U1e availability oi competitive sources 
ror C2ftaiD portions of the requirement. 
The sco~e oi the term ··entire utility 
sernca'' inciudes the provision of the 
utility sernca 'capac:ty. enerw. water. 
sewage.. tr:mSlJOrtation. stanciby or 
back-up service. !l"anSmissaon anci/ or 
distribution semce. quality assurance. 
system reliability. system operation anci 
mailltiiWlca. meterm;. and billin;. 

(b) In performiJ11 a market survey (see 
7.101 J. :be contra~ officer shall 
consider. in addition to alternative 
~elitive souras. use of the Collowin3 
memocis: 

(1J CSA areawide.ccntracts (see 
-tl..004-4J: 

(2l Sl!carare contr.1cts (see -tl.:04-5i: 
and · 

(3J l:uer3~enc-; a~eme!us (see 
~1-~1. 

:ct ·.vhen a ·.!:~ii~t sucp1ier :-er..1ses :o 
'!XeC'.Jte :i :ence!"!a con::"lc: ls ·~u:ri::c~ 
:n ~1.004-i.lbl. :.~e l~ency sna.ll octaUl a 
·.vntten detin:te and iinai :-ef'.lsai s1~ed 
~y a cc~orate officer of :.~e supplier i cr 
:f unobta1nacie. :icc:-.u::entaucn oi :a~·t 
·rerbal :efusai ~ .... a co~orate oi5ce:-! · 
and :ransrrut ~1s doc:--Unent. aion~ wtth 

. statements oi :!:e reasons for :.i:e :-efusai 
and the "'cord oi ::~otiations. :a CSA 
at the address s~eCfied ar ~l.~(bl. 
Uniess urgent and compeilin~ 
drcwnstances exi.st. !be contr:1C::n~ 
oi!icer snail :torif; GSA pnor to 
acquirm@ utility semces wtthout 
executi.nt a tendered ccntract. After 
such notification. the aiJenc-J may 
proceed with the acquisition and ~ay :·or 
the utility servic:a under :he pro\'isior:s 
of 31 U.S.C. tSat(a)(S)-

(1) By issuin~ a ~W'Chase orde:- :~ 
accordance wit!: !~-~ or 

(2} By orderir.~ the necessary :.!tiiity 
service and paytr.~ for it :Jpon t.A~e 

·presentation of an invoica. prov1cied :hat 
a determi:ation is approved ~Y :.'le !'tead 
of the contrac:in~ activity mac a formai 
cnDU'act cannct oe ootamed and ~"lat :!':e 
issuanca oi a purcilasa order is not 
feasible. 

(dl When ootainin~ service •Jtlliz~oo:g 
either of the :ned1ods at suopara~apn 
(c~(l) or (cl(2: ai tllis sedan. :!:e 
conU"actiniJ officer snail esraoiisn a 
11dJity history file on eac aC~WSlUCn of 
uaiity service provided by a contra~or. 
This utility !tistory file silall conram. U1 
addition co appilcaoie documents tn 
".803. :he. fcilowtn~ information: 

(1) The W1St~ed. tenciered contract 
and any related letter oi :::-ansnuttai: 

(%l The reuons statee oy t.'le uniity 
suppiier for :1ot e:tecutin~ tile tencie~a 
contract. the recent oi neiJoaaaons. and 
a wntten deiinite and mw reiusai bv a 
corporate officer oi the su~piier i or if 
unobtainacie. documentanon of me 
. verbal refusal by a corporate oificerr: 

(3J Services to oe funusned and ~::e 
estimated annuai case 

(4J Histoncal :'!coni of any appiic:1cie 
cozmacnon cilar;es: 

(51 Historicai rect:Jrd of any appiic:acie 
on;oin!J cap1tai c:adits: and 

(SJ A copy oi U:e appiic:~oie rate 
scheduie. 

(et Determinations made and ac:ions 
taka under (cl oi this suosecucn to 
execute a contract. and reiated 
acquisition ac:lons taken tmder :his 
subsection. are vaHd f'cr one year oniy. 
The c=ntraC:iniJ OffiC!r snail take 
actions to exeC'.Jte a biiaterai wn:~en 

~l-/3-J-1~ 
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amtract ;2nor to e.~puaaon oi th.e one­
year penoa. 

.t.ao•-3 ~ aaisr:ance and aoorOwa. 
[at ne GSA oific~ s~ecfied in 4l.D04-

. J{b t W1il. ::~on :-equest. ~rovrde 
teciuucai anci acqwsttion assistance. 
a.ad wtil atr':!n~e for the furrus~ oi tbe 
semces ciesc::bed in this ?art for any 
Feaerai a~ency. :uxed-owne!"3itip 
G.lvemment COl"i'oraoon. the Oistnct oi 
Caiumbia. :!1e St!nate. the Hou.se oi · 
Representaaves. or the Arc.:.itec: of the 
C."itai {and any activity under the 
Arcbitect' J direction. (See 4l.OOS. Pre­
award caattact review.) 

(b) Except as otherwise specilied in 
41.003. a~encies shall submit all 
informatica required under t!1ia pan to 
the Ct!neral Servtcas Administration. 
Public Suiliiints Service. Public Utilities 
Division (PPU}. Washin;ton. OC2D~ 

(c) Whe~ ~ntrac:ing for utility 
semces meeting the criteria in this 
paragraph. agencies. e:tcept deiesated 
agencies (see 4l.003(b}} or agendes 
periormin3 their own review pursuant to 
paragraph (d) of this subsection. shall 
obcain GSA review and approval of 
their prospective ccnt:rac: doC".unent and 
sba.U proV1de the informatica desc:ibed 
iD 41.005. i!-

(lJ 'The annuai c=st of the servica ro. 
be acqUired Ls estimated by the-us~ 
qency, at the time of :nit1atioa of the­
service or annual review. to excaed · 
SlSO.OOO for separate cont:acu. or 

. sz:so.ooo for authori%at1ons under an 
areawide· contrace or 

(2J A connection cnaf!e. termination 
UabiJity. nonreiunciabie or noiU"!C'Jn'inn 
serrtca charge. or other fac::lities charge 
to be paici by the agency ts estimated to 
exceed Si'S.OOO for seoarate c=ntrac::s. or 
SUS.OOO for authoi'Witions under 
areaWide contrac:u. 

( dl A~eni::es may request. ~m the 
GSA oifica Sl'eciied at 4l~bt. 
general authority to c=nduc: their own 
pf'&oaward comract nmews oi the 
Pl'Ol'Oseci uality ccnt:rac:-~ $lledfied ill 
~1..004-J(c). Suci! requests saiill inciude 
a cen:ification from tbe acquiring 
agmcy· s Senior Procurement Executive 
that the a~ency has 

(lJ An estaoHsned ~ui.sitioa 
p1"'1l'am: 

(2J Parsormei technically quaWied to 
dea! w;th si)ec:aU:ect utilities problems: 
mci 

(3J The ability to ac:ompibb its own 
pt"'t-awarci contract review. 

The request snail also iDc.!ude 
information reprding the ageacy's·pre­
award conttact rav;ew procedures. 

(et Reques'-' for review and approval 
af contract acrions desc:nbed in 
parav.a~h ( c, oi this section. shall 
contain the inior:n:1t1on required by 

-'1.005 and shall be !orwanied.to GSA as 
early as passable. buc :10t later ~an :!l 
woritin; days pnor ~o the date !1ew 
semces in tO CoC::ence or !Xtnration 
oi an ex1.s~ ccnt:"lc:. !I GSA does ::ot 
~ad :o t!le !"!ier:-.::g a~ency wttl:i:l 
=a wo~ days aiter a ;2roposed uulity 
semces contract 1s received for :'1!Vtew 
and a~prova.i (or W'lt!:ill a lesser ?enoci 
i! a~ Ul'On t. ~':e !"!fer:-~ a~enc-1 
:nay C)mpiete !1~ocations and exec-.:te 
the contrac:. 

(fl ~encies see~ GSA =ntrac:ing 
auistanca for utility services. siWl 
!orwarci such requesu (see 41.005} to 
GSA not later thaa UO days prior to the 
date new servicas are required to · 
commence or the dace of !XlJiration oi 
m exiaring ccna"act. 

.,...._,. GSA all •wade COIIUXtl. 

(a) CSA eaters tnto areawide 
CODU'a~~ (see 41.001} for uae by Federal 
asendes in the acquisition of utility 
services. M a~ency in an ana covered 
by an areawide contract shall acquire 
atilltY services under the areawide 
contract unless the a~ency datemtines 
that more advanta~eou.s rates or terms 
and conditions oi ser.-tce are available 
from another supplier under a 
581'&rateiy nqotiated c:oattact. Upon 
request. the CSA office ~ecified at 
41JXM-3(bJ wt.U ~i1 agenCies with a 
list of the areawide =a tracts snowing 
the types of utility servtcas. available 
and the geographical areas served. CSA 
will al.so provide a =~Y ofany area\V1de 
contract upon request. 

(b~ Eacn areawuia contract inciuc:ies 
m authori::ltion form for requesting 
serrica. cmmection. discozmec:noa. or 
~ in semca. Upon execution of an 
audlon:atioa by tJ:ie contradinl officer. 
the utility semce su~lier is required to 
fumisil semcas. without further 
l183~Ciations. at the su~piier's c::mnt. 
applicable publisned.or unpublisiled 
rates. uniesa other races. and/ or terms 
aDd conditions are separately 
D830dated. . 

( cJ The CCDU"actinl officer shail 
~ent the areawide contract by 
exec~~ang the authon:aaon. and 
artachinl it to a Standard Fan: (SF) :S. 
AwvriJContract. alo113 with any 
SU1JP!ementaJ agreements on connection 
ci:wps. speda.t facillties. or semca 
arrmpmenu to be paid by the asency. 
'n1e CODU'actizuJ officar mail aJso attacil 
my spec:fic Bsca!. operaaoaaJ. and 
admi.r&.iScrative requirements of tbe 
qeDCy, applicable rata sc:hedufes. 
tec:imical items. maps. or drawings of 
delivery points. detalls on Covemmeru 
owae:rsitip. maintenance. or reoair of 
fac:Wties. and omer tniormation deemed 
rtecauary to fully dero..ne me semca 
conditions in the aumon:ationi conrract. 

(dl A4e!:ces snall ~roY1de CSA ~t :he 
ac:td:ess scecfied at 4l.oo4-J(b i a cop;: 
oi ead:l Si ~ and exected 
authon:aooa 1ssuea :meier an areawtce 
c:lDtraCt 'NlUlUl .:D days ai:e:- exee..;~oc. 

•1.,oo.t..; Seoarare eot aD'Kts. 

{a) In the absence oi an a~awtcie 
contract or t.ntera~enc-1 a~ement ~see 
U.Q04...;l, .a~ences snail acqwre •Jnli~t 
semces oy separate contract ~UOleC: :o 
tJle requirement! and limitations of 
41.00+-1. 4l.D04-J(ct. and a~ency 
contrac:tinl authority (see 41.004-J{dlJ. 
41..001. anci -11.009. 

(b) Subject to the procedures 
contameci in 41:.004-Z. ween m agency 
is eatertn; into a se~arate c:::atract. :he 
conaac:m, odicar saall document the 
cm:umct file With the following 
iDicrmation: 

(1) The a•er of available suppliers: 
(2) AJly special equipment. ser-.1ce 

reliability. or facility requirements ar.d 
re!a ted cost!: . 

(3) !he utility supplier's rates. 
c:onnection charges. and ter::u:atioa. 
liability: 

{4J Total estimated CDntr7lct value 
(inciud.ing costs in paragrapiu (bJ (Z: 
and (3l oi this sec:ion: . 

(SJ Any tec:imicai or special contr:!ct 
tefms required: 

(8J NJ.y unusual characteristics of 
services required: and 

(7) 1'he utility's ~ess to 'Nheei 
or otherwise transport atillty semce. 

(ct When requestlnl CSA to enter tnto 
a S81'8fat~ cgntract. the reques~ 
ase=v siWl furmsa rbe teci::ical and 
acquisition data speefied in 4l.OOS{b). 
4~bJ. and sua other teCmical 
data u CSA may ~uest to compiete 
thit cam:act. 

( dl A contract e.~caedin~ a one-year 
period. but not e.~ceedhuJ ten year3 
(~pursuant to "1.003). may be 
jualiBed. and is usually reqwred. wnere 
any of. the iollowt%13 crcum.stances exist: 

(lFlb Covemment wtil obtamlower 
rates.Iar;er wcountJ. or more 
!aYOrabJe terms ma coad.it1on.s o{ 
serttca: 

(2J A proposeci connec:Uoa ~e. 
termmaaoa liability. or aay other 
facilities c:Dat1• to be paid by the 
Facierai Covemment wdl be reciw:ad or 
eiimmaced: or 

(3J 1'he utility semca SU"PPiier refuses 
to reDder the desired service e.~~t 
wuter a coruract exaed.ing a on•year 
period. . 

.,...._. lnrat aqency 1greements. 

A.pmdes shall use intera~ency 
agreementJ (~.~.consolidated ~urc.~ase. 
joint use. or c:a~emca agreements I ~o 
acquire utiilty semcas or faclities ~":-=m 

qi-·P> -21~ 
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other Covemment a~mc:ies ami mail 
compiy \YtC :he polices ana ,~ 
at Sub;rart ::-.s. !Dtera!!Jen·Cj' 
Ac:quwuons UnQ.er .1:e ·Ecr:u:cc:7. Ac:. 

-i1JJ05 PN-ewm'd comract ,......... 
(al Where ~ward =ntract =""'ew 

is required. :.ne a~ency sil&J proV1de the 
!oilowt.'"lg lAiormauon to GSA wttb U:e 
~reposed coatrac: document 'uiiicen~7 
in advance oi awani :o perm1t a 
complete revtew. Reques:s ior GSA 
review. apprava!. or as:siscance :lbal1 be 
forwardea a pro,.,dec:f in 41.004-J{ et. 
and shall inciude tlle t'ollowm; 
iniormation: 

(1) A teC:licaJ. deSC::~tion or 
s-pedtic.:uian oi tlle type. quantity • .u7.d 
quality oi service reqw:ed. uci a 
rle!ivery sched.uie: . 

(%) A cnpy oi any service proposal or 
:,re-posed contract: 

(:JJ Copies of aU c-.m-ent pubusned ar -
14ltpubll~hed :atas of the u:ility supplier. 

(4J Identification of any unusual · 
r~ctors affecting t.be acquisiti:m: and 

(5) Identifcation oi all available 
sows or method.! of suppty. an 
a.na.iysis oi the cost eifec:iveness of 
eaciJ. and a !tatement oi the ability of 
each source to pnmcie tbe tettcWed 
services. il:ciuciin' the loc:aticn cmd a 
desciption of eadz available S'CI'PJ'tier's 
t'ac:illties at tbe nearest ;2oint oi serrice. 

(b) For new or ininaJ utility se~ces or 
suppliers. tlle agency shall furnish the 
inial'ma!oion iD para~pn (aJ oi tiUs 
secnon and the following as a~pUcable: 

(1) 1'he data initial service is ~ 
(2l For the fim U :nontb ol full 

serW:a. estimated maximum demand. 
a1onl1Uy amsuml'ticm. a:muai ccst of the 
sernca. mci cacnecnoD cilarges ta be 
paid by the a~acv: 

(3) Kaown or esnmated time sc:Dedule 
for growth to u!timate requi..-.=ents: 

(41 Eslimateci wtimate m:z:amum 
demand anci ultimate mocwv 
c:nasumptioa: 

(5} A aimpie sc:Dematic ciia~ or llae 
drawiz13 showinsJ tile meter loc::uiacs. 
the location ai the new uallty f~c:iJ.ities 
to be c:nnscruc:eci an Federai propeny by 
the Federai a~enCj'. ana any reqW."'ed. 
rzew c:nncac:taa fad.l.ities em mther side 
of the cieiivery pomt to be a:msC"UC:aei 
by the unllty supptier to provide tbe new 
services; 

(8) Acc:Juntinl and a~p~riaacm data 
to cover ti1a recr.med uallly seJ'Y'ices ami 
any can:.edan ~es requireQ to be 
paici by the ageDC"/ recaiving SUQ utillt)' 
semen: ana 

(7} The Failowing da t3 concamin~ 
tn'Ol'QSed facilities and ndated cbaf!!S 
or c:asts: 

m P!'a~sed reiwldaole or 
ncmraiunciable cazmectian charge. 
termmauan iiabiii:y, or aLher faclltia 

~to be ~d by '~ a~ency. 
ta~e.r wath a desci~tion of tbe 
su~iieJ"s ~~osed facllities and 
!smDated ccnsr:-JC:lon costs. and its 
:aaaoale ior the car.;e: 

(u) A wntten. sis)neci statement by tile 
s~ that any pro~ amnect2on 
OaJ11' is cot in excass ai the charge- d:ar 
othaiJ> =stomers wouid be required to 
,ay for lika facHties ~der siDUiar class 
ami cmzditions oi semca: sna 

(iiil A c:cpy of the acqui.r".q agency's 
esdmate to make its awn cmmedoD to 
the Slll'piier's faclitin thro~ ase of its. 
owa m~ or by separate contract. 
Wbea !eu1ble. the acquirin; apm:J 
sba.U provide its estimates. ta amstract 
and Ol'llftte its own =tility !acJit:ies iD 
Ueu ai par1idpntiz13 in a cost-eimmJ 
amsciudan program with the pro~seci 

. uCillty supplier. 
(c} For a:<isting utility semen or 

·suppUers. the agency shall r•"ttish GSA 
th~ information i!1 ;~aragrapil (;t) at this 
sed1an and the Collowmg. as applicable: 

(11 A copy of the mast recent lZ· 
Ei1onth's servica invoices: 

(2J.A taculatioa. by :nonQ. !or the· 
:nest recent 1% :nonw. showing the 
acmai utiLity demands. co~tioa. 
cmmec:Coa ci:a.r;es. !ue! aciiu.st:meDt 
charps. md the avera&e mcmtbly c:cst 
per =it of consuml)COU: 

(3J All estimate. by month. !or the a.ext 
U mcmths sho~ tbe estimated 
maximum demands. mcmU11y 
c=sum~ticm. a~muai c:nst of the 
semces. and any c:mmJ!don ci1aqes to 
be paid; 

(4J Accountm; and a~roprWicm data 
to c:aver tbe ccsts for the CODtmuation ai 
1Uil1ty serricas: anc:l 

(51 For electric cczmedicD CODtradS. a 
statameut whether the transio=er. or 
otber system c:ompoae:ts. on eit.Cer side 
o{ the dellvery ;JOint is awned by the 
Federal a~eDC'/ or the utility ~plier. 
ami if the ::etarU13 is an ~e prtmar'J or 
secaud.a.ry sicie of the trmsiarmar. 

(dl A&ences c:cnduc:tin; tbeir awn 
pnHward ccmrad reviews siWl 
establl.sil agprcl2fiate agency 
procedura. 

41.la AGit411'*G aiiUa• 

4~1 llonlrlfy .......... ,...,..... 

Apades shall nmew (aJ ua.t.ity 
sarrice invoices on a manthJy basis: and 
(b) ada CODCZ'ad. auUlad:atiaD. 
parchase order. or other wnttm request 
Car semce ~the small purchase 
dQllar limitaccm aD aD azmuai basis. The 
~osa oi suciz review are to \asare 
that .the uritity SUl'tlller is iwmshing the 
srncas ta each fac:Wty under tile 
uality's asost econo~mcai. a"lJHcabJe 
rate met ta e.'Umine uollty cam:::ercial 
asa.rkets iar ad.,·:mta~eou.s compeative 

resal.idtarions. "r.le a~ai :"!Vlew si':::l 
be baaed upon t.!:e fac-.li ty s u.sa~e. 
c:Dnditians. and c.:arac:en.s ucs o i 
semce. at eacil ir.c:iVlciual deLi·.:e.";J 
;!Oint. :or ~e :nest ~ece:t ~ ::or.w.:! a 
c:!lcm~e tn rate is appro;Jnate. :.be 
FederaJ aiJenC"/ snail :equest :.he 
SUl)pller !O ·ClUe sue :ate ~e 
:mmea.iaceiy. 

4 1~2 ;::w. CftaiWJes ana ~latory 
lm•••llkWL · 

(a) When a su;:plie.r ~ro;osed a 
chanp i.a. rates or terms and conditions 
of serrica to cbe Covemment.. the 
a,mcy. siWl prampt!y determine 
wnetber d:a proposed cnan~e is 
reuoaaoLe. justified.. and not 
ciiscnmmatary. 

(b) When a ~ted su'Pl)iier 
pro~aaes C:an&es iA rates or terms anci 
c:muiitfons ol .servica that ::ay be oi 
interest to other Federal a~enc:.ies. and 

· intervention before a M!guiacory body is 
considered justified. the matter snail Ot! 
referred ta CSA. The a.gen~; may 
request from GSA a deie"6acioa oi 
authority !or the age.nc:-J ~ intervene oa 
behaL! ai t.ha consumer interescs oi tile 
Fedcai !x.ecutive aiendes. 

(ct lf a ~atory boc:iy approves a 
atility mQpiler' s request fer rate ci1ans;!!. 
pumaqt to .U.:41-a. ~e in Rates or 
rums and <Anmtions oi Service fer 
Resu!ated Suppliers. ~Y Mate cilan~e 
sJWl be made a pan oi the ccntrac: ~Y 
am~ modificalioD. The approved 
appticabie nlte shall be eiiecnve aa :.he 
date d.etenDi.Ded oy the repiattlr/ oociy 
anci teswtiiUJ rates cmd .~ si:Wl ~e 

· ;~aid promgtiy to avo1d late payment. 
prcmsioDs. Clp1es ai the mocililcarion 
con•aininl the utility SU1lp.iier' s 
approved rate cl:a..n3e silajJ be sent to 
the 13ency's payu13 oiiice (see -+l.D06-i l. 

( dl When the uulity sulll)lier ts ~ot 
repjateci cmd the rates. terms. and 
canditicms oi semca are subject to 
n•tiatioa pursuant to the dawse at· 
51.:U-?. Cui.n3e i.D Rates or r en-..s ana 
Clzsd:itiozg oi Servtca far U~ated 
SuppJ.iers.IDy rate dwJ~ snail be 
:DAM a part oi the cantract by c:ont:":ct 
·:nadificatioa. W1Ul ccpaes sP.Dt to t!:e 
a,eacy· s pavm. office. 

'1.aa7 CGntncl d.luML 

(at Secaa.se cbe terms and conditions 
lmder wrucn uuiity s~~pliers fl:r:usa 
serrica may vary from area to areL the 
diff'enmcas may iniluence tbe terms anci 
c:=ditions ap~nate to a parTicular 
utility's. c:Dnll"actm9 sima dolL To 
aa:ammodate reqUJ.remenrs that are 
pec:zWar to the c:cntractin3 situatiun. this 
secnon presC"Sbes clauses an a 
··substanriaHy the same as .. basas (see 
52.101 J wnicn ~err.uts rne con0'3ctin! 

{j/-IS -11 ~ 



otlicer ~o jJreoare and auli:e vanauozu 
oi tbe presc..,bea prov1s1on and clauses. 
in ac=niance wtcn a~enc., iJ:Ocedures~ 

(bl The contrac:.."l~ officer snaJ!.insert 
:n .solic:t~ncns ar.a :cntr3c:.s ::)r 'JUlity 
semces causes sucstamxaily :.:~same 
as tbe foilcwt~ · 

(1) ne ciau:~e at sz..:;l-1. CJ::ilic:s: 
(:!l'The c!ause ar SZ..:;1-Z. Sc~ce and 

Duranon of Co:~ntr:ac:: · 
~3) The cause at s:..=;1-J. C~ange in 

C::ass of Service: · 
(4} The clause at SZ..:414. 

CDnttactQr's Facilitie.r. and 
. (SJ The dause at sz.:n-5. Sernca 

Provisions.. 
(c) The cuntractimJ oEicer shall insert 

a ciause auostan:'!a!ly the same as the 
c:a~e at 52.:41-1. ~e in ~tes or· 
Terms and Co::~nditior.:~ oi Sen-tee for 
«~ted Su"pHers. in soucitacions and 
contracts Cor utility ser.ices wflea tha 
utility supplier is subject to re;uiatcr"J 
body. 

(d) The ccnt:acr.n~ officer shall il:.sert 
a ciause substantially the same as the 
clause at SZ-:41-7. C."lange in Rates or 
Tm:1s and C.,ndi:ions of Sen1ce fer 
l!lln8"~acad Su~pliers. in. soiicitaccr..s 
and contracts for utility services wnen 
the utility supplier is not subject to a 
rqulatory body. . 

(ef The t:ontr.~c=-~ officer si13ll insert 
a ciause subs:antially tbe same as dle 
clause at s2..:;1-a. Co::lanec:ion Cl:z..-;e. 
wnen a CDnr.ec:ion C.~uge is ~Uire~ tO 
oe paid by tlle Co•:ar-...ment to· 
c:2mpensare the contractor for !umisi:ting 
additional facilities necessary ~o SUPl'iY 
semc:a. When CQnditicns require the 
incarpcratica ci a t10nrecurrtng. 
nonraiund.Abie se~ca ~e or a . 
tenmnaticn liability. see paragrapils (f'} 
and (il of this siK:tion. 

(f'} The contr:1ctin3 officer shall insert 
a cia use substaatiail y the same as the 
clause at S:Z.:n-9. '!"er::ti."'Ult:cn Uabili~. 
.. vnea payment is :o be made to the 
contractor uocn termination of semca 
in _lieu· oi a cOnnection ci:arge upon 
c:amptenon of the facilities. 

(gj The contr:u::inl officer shall insert 
a ciause substantially the same u the 
clause at 52..:41-10. Mu!ti;2ie Semca 
I.oc:atioas. as defined in 41.001.. wnen 

· pravidin~ fer passable alternative 
service locations is required. 

(hJ The contractiz13 or1icar shall insert 
a ciause .substantially the .same u ~e 
aause at SZ.:41-1l. Eleanc Semce 
Territory Compiianca Representation. 
wtt.a prol)osais from aHemaave e!ecttic 
su~U.n ant sou¢t. 

(i) The cona"actinl officar shall insert 
a dause substantiailv the same u ~e 
ciause at SZ..:U-12. Nonrefurzciabte. 
Nonzecumn, Servica Cla~e. when the 
Government ts required to pay a · 
aanrefunciao!e. nor.recumr.g 

:nemcersil:p :"ee. a C::a,r;e for :nitiauon 
ot 3erv1ce. or a conrnbuuon !or the ccst 
oi !acilities constnJc:cn. The · 
~vemeenr :::ay ;revtcie for :.!lcu.s&on 

. oi sue a~ea amou.-:t ~r fee as a i'ar. of 
~e CDll!lec:on c..,ar;e. a part oi :.,e 
imtiai payment for ser.-:ces. or as 
i'eriodic ~ayr.:e!us co :ULiill :.:e 
Coverr=ent's obii~aoon. 

[j) 7:-:e c~ntraC:L"l~ oificer snail i.n3ert 
a clause suc:;:annailv :!le same as tile 
clause at SZ..:U-1:3. CacHa! C:e<lits. 
when the FederaL Ccver:unent is a 
=a:nber oi a CDoperative and is entitled 
to capitai:c:edits. 

41.COS UtU1t"1 semc:a c:c:ntract farma 

The. Standard Form (SF) 33. 
Suiicita:ion. Offer mci Award. 
prescnbed i: S3.:l4{c:lmd illustrated in 
5~~ shall be u.sect when 
coatractil:g for t:tilHy services uz:!ess 

(a) An areawida co::ttact (see 4L004-
4{c)) is utill:ed. or 

(b) A p~ase order !co·:., 
authori:!d by~ ~gulation. The 
cont:actin; officer shall incorporate the 
appUcabie rate schedule to each 
conaact. ~urc!:ue order or 
. onodification. 

~1.oal F=m3rs tot' utillty ..-vic. 
~ 

(a) The foilowng ~ediication formats 
for u.se in ac:quirin.g utility servicn are 
availabLe E::o tbe address speefed at 
41.004-3{!:1) a:1d n:1ay be usect and 
a10ciified at tbe agency's disc:edcn: 

(1) Elec::ic service: 
(2J· \'Vatu se."V'tc:e: 
(3J Steam serl'tce: 
(4J Sewap semca: and 
(Sl Naturai gu .service. 
{bf CJntr.lc:ing officers may modify 

the ~cation format referenced in 
paza~pb (aJ oi this sedan met attach 
techmcai items. details on Covemment 
owtiersru-p oi facllties. and mainte!Wlca 
or nt13a.ir ooligaticns. ca~s or drawin;s 
oi dell very poU:ts. and other inioimatiaa 
cieeme.:i aecassary to iuily denne the 
semce CDnaitioas. 

(c) T.he sl)ecficatianJ and 
aua.c:menr.s ( s" parappa (b J oi this 
secUmll sbail be inserted in section C of 
the uallty semca saiictation and 
CDDU'act. 

41JI10 Formaci tar annal uallty.,... ,..,..._ 
(at Fonr.ats for use in c:=ductimJ 

ammai reviews oi the foilaw1111J utility 
sentc:as are available from tbe acidresa 
SlJecUied at 41.004-J(b) and may be u.sed. 
at the a~ency·s discretion: 

(1 J Eiec:::c service: "* 
(2J Cas semca: and , 
(3J Water and sewage service. 
(bl Ca:l:raa:zng officers may mactify 

the UDuaJ utility· servtce revtew format 

as necessary ~o fuily c~ver :!le ser:~ce 
used. 

PART 52-SOUC:T~"i!ON 
PROVISIONS ANC CON"ii1AC7 
CUUSES 

a. Section 5~~ is ~g.r.-:oved .inci 
M!Served. 

7. Sections 52..:;1-1 :!:.rou~ ;:..:n-L: 
are added to read a.s follows: 

!2.241-1 eomucu.. 
As prescnbed izz 41.007(b 1(1 J. ~ a cia=• Sabsamc.aily tne same u the 

!cUawms: 

ClnDicn (Darat 

Til t:e cte:1t of acy ~nconsisten=:r 
betwem the ter=s oi this contract 
(includ.in! me specifications I and any 
rate sclleduie. rider. or exh:bit 
incorparat!d i.n this contrac: by 
reference or ct.henvise. or any of the 
CDnttactcr's rules and :"!gulacions. the 
terms of this cori=ac: snail Qnt:'oi. 
(tad al ~uaet 

52..241·2 S=oe and o~an o'f c~~ct. 

A. presC::beci in 41.007{b 1(Zl. imert a 
ciause substantiaily the same as dle 
roll~ 

~ ~ Duz:arioll ai Coaaacl ~U2t 
(al For tbe pencxi (datal ta (date I. ~~ 

Callr.raaar ~ ta fami.sA a:a :.he 
Coven=mt qrees ta purc:hase (~eat-; :-ype J 

llrdity ,.,;cas iD ~ wtUI tile 
a"Lb::ab!e ranil(at. nzies. .uui rqu.iauans as 
~~by~ a~pW:aaie peftU:UJ 
resWatarT baciy ma as set fonn in the 
~ 

(bill ia ~ressiy u:Qersraoct mac ~e!ther 
the C..aac:ar aar die ~vemment ta under 
aay obii3aucm co conwme any servtC2s 
beyond the term oi ~ cantrac::. 

( cj Tha Coutraear siwl provtde til= 
Coweu:mam one am:;~iete set o{ n~res. :e.-ms. 
aDd CDII&iitlDDJ oi Hn'tC8 wftic:A ant in tt~Tect 
U ol tDe data oi t.tzis CDI1a"IC% mC any 
subMquaUy a~ea cannc:zar silad al.so. 
c:azu:ammuy wttil tilln~ wtc.A t.U f"e'!Uiatary 
body • .fllnu.sil aa. ~vemment Pf'D1)0~eci 
rftiSiall8 ia tar.es or ter:s uci conciitions ai 
s.mca. 

(dl Tha Clua"a=r siWl be p:nd at the 
a~oJe rar~st wsciar r.tle tanif ana ::a 
Coftmmeat ::wl be liable (at' me muumw:::1 
=-m.lJ dw;e. 11 my. JllecWeG in ems 
Clliiii'8Cl ~ wtdl c.t:a penod in 
wGidl ~c:a is iaiait.ly ftznusiled ;na 
caaQznaiq far the tenzl oi U:il cont.-a~ ... -\ny 
mjnirnammaniilJy c:ilar;e SlJecllieG i..n tftU 

· .caasrac.sbaU be equitaoiy prorated ror tr.e 
periods iD which com::encement and 
termm.aaan oi til:s conU"aet became ei!~n\·~. 
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;End at ciausei 

52.,2.41-3 c.~ '" c:asa at Sentce. 
.-\a ~resc::bed i.n 41.J07tbl(Jt. inserts 

ciausP. !uostar:tiauy tile !ame as ~"le 
!cilowut~: 

c::lwl.- ill C.us oi SerAca. tDa&et 
:a I fu :l:a '!'t'Ct oi ~ ~e !.tl :.he ci3sa ~i 

~ace. :Suc."l !ernce s.ca1l :e ?roY~Ued Jt ~~e 
O:Ona"S~Or! IQWe~t avauaoie :":U! SCeaule 
~ppticaote to the cias. oi set"'''ce fanusned. 

(b) Where ttLa Ctlncac:ar ~oes aat i:l.ave on 
file wun t.ha ~acary bociy approYed rata. 
ICb.GWn ~~~ucaote to s...-ices provided.:» 
dause in tbLs c:anuacz siW1 precLude 1M 
iJ&mH from r.qoaatiq • rate sdleC:zie 
awttcaal• to tbe c!au ai sernca ~ed. 
(EaJa oi r.i.1uael 

52.%41-4 CQmradar'S PaciJJU.,. 

As. prescribed i:z 41.001(b}(o&)..insert .t 
clause suhstantia!ly the same as the · 
following:_ 
CaAcrac:or'• Fadllties (DateJ 

(a) The CQnncsor. ac itJ e:tpense. shaH 
!-.unish. ::tsta.il. ~~t& and :uizuain alJ 
faeliaes ~d !0 iumlsn s~ 
l:lereuz:.der tO. and :neasure SUQ Sel"\"ice at the 
pai.nt oi cieii\U!ry SlJeciled in the Service 
Spec:ficauon.s. TIUe to ail sam ~c:Wties 
reme.m wtt.l: the Conaac=r and dw 
Colllcrac:cr s~ be ~rmbftt f'« aLl !Oft or 
iiama~ ua me tacUiua · 

(bt ~oC'Witi2stanci.tD; any terms e:r<pra:.a.ed 
iD au dause. i.tle C.)ntrac-.ar snail obtain 
alJpravaJ frcra me Collnaxnn, OfrJCat ~nar ~ 
any eqm~met ~taila:ioa. ~csa=:OD. or 
:'I!IDovai. 1"!la Covem.me.= lleftOy p.Dtl ta 
:.be Qmaac:or. frn ai anv rmw Ql' simiLar 
~ buc ~Dled to the iim.uaa.aaa 
sitecned In dtia csmn~ a rnacab.te per::Ut 
or liceBSe to eruer t.fle nmce loc:aacm for my 
i'~ ~ unaer !1-.:S comrac:. 7'ais 
j)enmt or iice!mr inducies use oi tbe site. or 
sun aiJZ'ftCi u:cn oy tae ,ar::as bei'eto for tbe 
in.stW.aacm.. ooenaaon. and ~ID:zftanea tJi 
:.he ~n oi :!:e ConC"':SC!::r ~ ta be 
!oca:ed uvon GtJver:-.::esn ;nsm.sn. All :.:1-~.s 
anci other c::2a~ ia caDDecnga liumrwuh. 
rC)1etftet WUA aai iiaOUity oi ~ CGDU"aCUJr' 111 

CCI1Suuc:t:on. ooeratiaA. ar ::aaU1tai&I1C8 ci 
such faaiiue:: .. snaU be auam.c by =a 
Cazurac:or. 

(c* Aucbon:ad ~enta~es ol tb 
C=Cflle'tor-Mll ~· ailOW@d a~ ca tbe 
rac:::r.Uttes Oft ~eat P'"!ftUS• at 
:-euanaoie. runes ro ~ m. oetU~rians 
oi tb8 Clamu:::ar~ram~ sam facr.tie!l. rt 
i.s U:m!SIIY unaentooci tbat tile Covemm.at 
a:ay lirau or ~cz t.t:a ~c oi aa:an hen!lll 
pztteO m any maan.r ca:msadat!G atiCII!SSary 
far u~ sec::anry. 

(cil Sucil iac:U:itia s.bail be l"88lllmmCi ~ 
Covermzs.m, prezruaes restcntci to cbar 
orupnai canQiaOR by tba cannc::rar at i:.s 
~ wff.hm a nraaonabie time sitr. t~e 
Cowmment ~ailes the tummacioD o( tbia· 
C01laxt. &I t!::e n"1!21t ncb :ermmacou of tftis 
CDftU'BCf is due to U» (aaU ot ~ OmCI':Ic:m" •. 
sudl faaiiues naay tw ~amed isl plac.r sc me 
~DOD oi the wvemme::t mul .r"flCI 
eomoaraoie to t.'tat r.rav;UetJ for :arwur.ccr '.S 

oaw=ea ltisewne:e. 

~~doic:::a~et 

SU41~ Sentce ~~ 

.-\.s ;2resC::ced in 41.:.c:":b){SJ. ~ert a 
clause 3ucstan:aily ~!le same u ~,e 
:ciloW1~ 

Servica ~as 1Datet 
1al ,'.f~u.~menc of sernc.e. ill All swrvtee 
~ by t.ne ~ncraaor sDaJ.l be 
:neuureci :,y swtaoie cetenn~ ~=e:n oi 
naACiard ::anuiac:mre. :o 0e iunusnecs. 
imwl.ed. :aLDtallled. c:Wbrated. aAci read by 
:.ba C=trac:tor at its e."tl'e:'..Se. Wba mare 
Uzaa. s~e IZletes"tl inscailed ll me ~CI! 
tacaaaa. tA8 ru~ mueoi sa.u be billed 
caDiuzlcQveiy.lD IAe evc::st cy meter faiLs jta 
rwtp.SU~~"for~sten iDconoec:-JyJ the same. 
&anwsiwd. t!1e pan:ies an;ail ~tJI'" ~ tile 
tqua o£ time oi mecer uWiuc:nua 3Dd Ula 
qauaty oi .mea cieiiv.nci ~ sadl 
p.noci oi time. .-\4 a~te ~~~~' 
siW1 be macia to tha aut imoict iar me 
~ oi ~ sucA mars. However. 
any meter wnic:i: ~cen =· mate thaD 
_ ;:~ercanc stow or faJt shall be cfee::ed 
C:Orrec"' .. 

{21 The Cor.Eractor shall nrad all znete:s at 
periodic inrervais oi approxmate!y 30 ciays 
or ·iD ac::arci=ca W1th tbe poiicy·oi thil 
~t rquiacory bociy •• '\Jl biW:;a based 
on al8tet rncW:;s oi !esa dlan_ a.a.,·s or 
!DON thaA- jays sna&l be prorated 
ac:o~y. 

(bl :.,fr.6r =at. {1) The Co=C'Ic:mr. a& ia 
llqMIIIM. ailall penociica.Uy \aa,.a uid cesc 
Cm:unc:ar-tiiiWleci =-tersaa iAc.-vaJ.a aac 
e.~c:Meiiq one year ar ac iAl~r~u ill 
ac:conW2ce wilb :.he poucy oi :be ~~ 
~tory body. '!'he Cw,emmeD& wtil ~ve 
tile n;Dt to aave ~taeiall dz&r:nl tile 
iDtlMtCDOD allci test. 

(%1 A1 tile wnnen request oi tile 
Om~ Oflcer. tbe Conaaczor shall 
IZlUe adc:iiuonai tests oi any or aa sacD 
=eten in ~e ?res~ ai ~ 
~raaves. !be cad oi sud:l ad&iteia:W 
rasa IAail be aourne by tiw G.l~c :i 
:!se P.-e8fttap oi erran aa foliad to C. a:n 
~ tiwl- ;ercmt s.iaw ar i:ast. 

(31 No meu:r ~nail be piac:art iD sernca ar 
allowed to ~ iJ1 service wfticil ba .u1 
mar m n!1iJnnor. :.n acesa at_ 
peramc u=lel' :tcmnai o;er:z=3 CDI1Citicr.s. 
(~~in VCJ'uJM or~. 

ieucmao&e nonce snail be~· by cb 
Coacrac:mtJ Officer ta me Canc:zar 
~any macenai ~ uu=~wt iu 
:Ae 'I'GftuDe or C::W.Ctensoc::s oi :» u:Wcy 
Hr'f'tca reQUareU ac eecillac:aAGII. 

ldl ~wcy o; JMVt/2 o::d Clm:fl.llnJnW/1. 
(lJ '!be ~naac:or siW.l u.ae reasonaCie 
~to provuie a repiar ami 
wmic~teci su~~i" a{ sernca a& the s~ 
locaaoa. !)1u s4ai.1 :en be Uame far~ ... · 
bradt. oi c:oncrac: or otb.erw\se ~ \he 
~~ far faiJura. suoeasiaa. 
dillliznuiGII. ar odlar nmc:ioal ol Ml'\"'ica 
oa::uicmeci by or iu c::n~equomce of mr 
c:aua beyana t::e cmuroj oi tJae C.tr8Ctor. 
illdudin~ bul nat limued ta aca oi ~ or oi 
Ule pabiic: enemy. 5res. aDOCs. ~Us. 
or omer acutrDoae. scnA:L or !3Uare or 
breUdown o{ traasmaaaaa or o~ i:.c:!!::U: 
~ :bal wnen any suc:A ia&iure. 
5U1*=SIOD. aim:.~una::.. or oraer Yananor. of 

service snail a~te :nore :..-.&:1 oae :our 
:ums; any ~enoci i'\ereunaer. 1r. cqwt:1o;e 
tdiuac=ent sn.W ~e =aae :n :..'le ::onmiy 
~illlzul s~ecfie«i ~:l ~'tis ccnrnc: ::a~~ain~ ·:-:e 
~wn :ont=iy c..":~e,. 

::t !.a :!!e ~vent :.:e Cwver:-.ment:s ;.:.r.aa:~ 
:o ooetall t~e ser-.nca ~oc.:u:oa ~ ·.vr.c'e or._., 
,an !or lnY ::a~a :e~"''nci tts caat..""Ci. 
:.nciuaill~ :,ut ::ot ii::utee :a ac:s oi ~ci or :i 
:he puciic: enemy. ;1:es. ;1ooc.s. <!art::c:ua~~s.. 
'Jti:ler catas~ne. Jr str:ic.es • .1.1l eQwta:le 
tciiuscment siiau be :ace :.a :.!le :-:1oat.:2JY 
bi1limJ spec:ie«i il1 :.-..:.s CQntr:u:t li.DCua.i~ :.te 
:ww=um monthly c:ar;et utile penoci ciu.rm~ 
whidl ti:a WYetnmelll IS u.D&D1e !O O~enue 
sw:il serrice lacaao~&. :.A wbote or in pan. 
siWl ucaeoli lS days ci:UO.nsJ any ;:enod 
~enwscier. 

(EAQ of=aaet 
52.%41-6 Chan;e In Rates ar Terma and 
~na of s.nic:a for A~wan!d 
-.n•ers. 

As presc::ibed in 41.00i(c~. insert :1 

dause substantially t!'!e same as !be 
following: 

~ in Rares or Terms and Coaditions o( 
5erYic:e far R~ted SuPl)Oers (Dzn:t 

(aJ S&.-tices fu::us:leci uncier :.:is c.oatract 
are subiect to ~tic= by a re:;W~tory 
body. The CDnr:actar agrees to ~..,e the 
Coucnc:m, Officer wnnen aouce oi :.he iiiino,J 
oi ua ll'Piic:aaoa far :=an"e ~ t"3teS or ter:!!S 
ami CDilcii.tioD.S oi s&r'Y!ca canc:wrenuy wtt!l 
the filiinsJ oi the appiicauan. Sw:A =touc:es 
siWl fully ciesc:sbe U1e proposeci C:a:ge.ll'. 
dlznq tbe term of :JUs ccnuac:. ~e · 
~lOry boay baY1~ Junsa:ictioD a~lJraves 
my eanqes. :i1e ~naac:cr snail forwer'Cl to 
tile Cwntrac:iz13 omcmo a ccoy of sue= 
~ \wit.hiD lS days after ::Za esl'ec:ive 
date tbereai. The Concrs~or aiJI""" to 
caaanue funusiung lel'\"lca ~aer ~ 
COiltZ'3C: ~ ac:con1311C8 w1 tb :.ie amended 
~ md :~e Goverm%umt a~ to pay sue:!: 
Jer'\'!:11 at ~"le m¢er or iower !"3tes as oi the 
date wnen sue.~ :"'lues a:s :::aae eifec::ve. 

[bl 'Tbe CoJntrac:or ~er'!O, ~reseats and 
wamma thac c:un"'!!!tiy ana aurm~ the Ufe oi 
t.bis can~r.~c:z :!1• a~iic:aoie ;:uoiisAed and 
IIJ'qftiOiisiled nne sc:Deawet"st sn.u! :soc be 1ft 

aceu oi t!:e lowest ~ubiisned oma 
~U.ned!"'lte sc:fteduie(sf aveai:oie ~o arr1 
adler cucomers oi t!1e seme ciau ~mder 
sumiar conciiticms of use and !erw::L 

(ct 111 tbe evenc cat the ~acory boay 
~tes any !'!!'dation c:ancamm, 
=atten or.her tiw:l "'es wnidl ai!ecu this 
CDIICZ'ad. :ba Colnaac:mr silall iznmecsiateiy 
;mmu • ccoy to tbe Cwncra~ Offi=r. 
"nna ~~ silall ao& be OOUIId to ac:::ceoc 
my aew requianoa &nCDIIIIS&anl wull F~i 
Ia .. or ~acma. 

(dl Ally~ to rata or terms ana 
=mtitiou oi ser't'1ce siWl 0. made a pan oi 
tAia canr::ac= by tbe issuance oi a c:mtrac: 
IDOCtific:atton. ~e e1lecve ciate oi ~"le c.•.ante 
shall be U:t ei!ec:2ve ciate :,Y tl:e rqu&atoey · 
Oociy. 

ql-13 , ·'7 
.. ? 



(End oi·daulet 

52.:41-l C.~ In Aatas or T'etma ~ 
Coaaats.ons 01 ServtC8 tor UnteCJUWecl 
SwDilwa. 

As Pf'I!SC'tOea in i1..00i~ d1. 1l1Sett a 
aaue ;u~v tile same as ti:e 
f 0 llOWlJ!lf. . 

~ iD ~ or ~erms a.ad ~nciitioas a{ 

Service Cor l:~'eci Suppiiar.s (Datet 

;a, A!tet (insert ~i. ~ ~Y may 
t"BqUftC • J:nan!e "'" t"a'U or can:a e,gci 
cnnrii tmna .X servace. ~ oebarwiae 
prawieci iA au.~ !a ttl pa.rUa a11ru 
ta __. ~ a•tiMil.DD.I ~, sw:D 
dsaqes upoa n!Cespc of wnttm requac 
d~ die pro,osed cha.asJe ami ~DJJ 
~e reasons ior ~e ~~aseci cilanS)eS. 

(b)'"nle etT=rtve d.ate~i-a:y ~e shaJl 
t:Mt u arp'!ed ta by tbe ~anies. n. CQacrac::or 
h81"10? f'11'1"'!Sem:l and war=1us char me ralft 
so nevoaaract wUl ncn'tre in excns of 
p\lbiislred md ~:mea rams ~ to 
IDT~ customer oi me smr:e dau umter· 
similar'tem!S ana canciitions of ase and 
semc:e. 

(cl The failure oC the parties to a~ upoR 
any Qan9e af:ar a reasor\aWe penoc oC time. 
shall be a dla~ute under the Ois~utes c:iau.se 
af this con tl'3ct. 

(a) Any c:=anges a~ ta rates. terms. or 
conciitians u a I"'!Swt oi sud! r!e;oriarians 
silaJl be a1acie a part o{ Utis canaac:t by me 
islwmce of a c:untl'ac:t modification. 

(End oi dauset 

5:..:41-1 ConmlczSG!' CMfog& 

As prescribed in 41.007{ e). insert a 
clause substantially the same as the 
following: 
Con,...;, Ch.uve (Dare' 

(at 0~. U1 c:uns&cieratioa oi dle 
<:=ncar fumisrung ana in.ttailimJ at ira 
!XlHIIIH tna ~ew connecnon facliaes 
desc:nbeci bllf'em. :.he Coven=ent shail p11y 
t!1e Caar:rac:tor a connecnan ~L The 
~aymenc snail be in rne :·arm ai ~ 
j)aymenra. acvance ~ayn:ents or as a lump 
sum. a.s a~ec to oy cne parties ana as 
i)mNcted by aopiicabie lolw. 7be toua! 
amount ~ayaaie snail be esther !he esamauee 
c:asc of,___;,... lesa me a~ to sa&vafJe · 
~ua ai s._ or the actUal coal tesa me 
sa&n., vatue. ~viti~ i.s leu. Aa a 
coadition precec.ent to rmaj paymeal. tbe 
Comrac::or si!aii e."lccute a reiaue oi uy 
cWIDI apm.st Ule Covemment ansing wuief' 
or by Ule Y'U'N8 oi sudz inllaUatioft. 

(bt 0Wfttft"$nip. a~ration. and mafnt8ntZ!tQ 
of n•• .mc:lit!·n CD b• pro,"'itilld. The fac:Wties 
to be suo12lied by the Cantr:c:tar uncier rtli.s 
ciause. !10rwttbsranciia, the ~aymenr by the 
CQvemment of i CDMection earp. ~ be 
aaa remaaa the orooenv oi tbe Cancrac:tor 
mci siWL ar ail ·uma ai&nn1 U1e Ute oi Uli.s 
conner or any ~wets rnenoi. be o~nncd 
mci mauuained by the Cantrac:or ;u its 
~ A!l CL~ and othet' c:.":a~es in 
CDIIDeet1on therewnh. t•dler wuh atJ 
liability ansan; ouc oi the conscrac:tion. 
operaaans. or maantenaace oi sucb fac:illtin. 
stlatJ be the obti,anon oi the ~ntrac:tar. 

(ct Cmit.s. nle ~ntr:~c:or am"eeS to aJJow 
the ~~emme:tt. on eac."l monr~ly blll few 

_...... iwm=tnec unaer =.s c:ctrU2.C ~a me 
Seritce L..ocDuon. a c::!flit oi _ ~e:-::ent oi 
:he am.acaat oi eac sue :ull.u ra:~e11 .ani 
:.lte ac=mwauca oi ~t.s S.:aJl eq~ :.:e 
unount ~i s•C.: ~~CD ::3l';l!o ;..~1aec 
:nat tn.1 CJ.an:::a..:tar :a¥ at any ce i.llgw <1 
=eGit uo to l.CQ .;Jera:tt a.i ::a a.mcuat oi ~ 
sue= oitJ. 

t:: LA :.::.e ever tt.a ~au:ac:!.:r. :e.iore a.ny 
:emua.aUQ.A oi :.:u:t alca2C: :JUL ai;;:.r 
c=ml)eaoa oi :.na ~ oraV1cieC1 :Or U1 
:!Us cause. ~ ~Y CWQmet o~ :.'tan 
:Ae ~vemmant (~ar:z:Jeu OJi wrwAU ti1a 
CQvemmaat a.a 4em3 serveci simuic.mea&Y.&y. 
jntermirt•nrty. or a.ol ~ iiJll by UaAI ai thue 
fac:iLities. tbe ~ s.i1aU pro~iy nocify 
ttze CGvemment iD wnua.;. Uaiess ad1e.rwisa 
a~ by !he pames iD wn• ac Uz:u time. 
the coatraccr silal.l ~Y acc:aie:rata tbe 
C"'tciit.s prov•dect for under suapara~pn 
(cntJ af chis dauSL ~to roa perc:mt oi eac:: 
asaamzy bill mal~ il rmmied ee 
amouc teal reilect~ the Covemmeat'i 
caanecuoa c:ast.s for that pan:iGA oi ~ 
!acUities useti iD sem~ omen~ 

(3J In ctre eftft( am c~a~ ter:::inafeS 
this COUtr:lc:t. OT dmuits iD ;m::formam:.. 
prior to iuil c::edit o1 any ccm1ec~on C:a11e 
paici by d:e Govenunmt the Comtracor '!Dail 
pay ta the Cove!"'"-ment m amaunt equai to 
the IUlCKtted bataace of the conn!Crtoa 
c:i2arp u of the dare oi the temuaanon or 
de!awL 

(dl T11rmrnation O.lfJrw cmpi.Uon a; 
fr:t:iiititl& The Govef'llmem reser"'es the ri;in 
ta termiaata this coatr.~cz at any nme beiore 
~ieuoa of the Jacillaes Wittl respect to 
wiUdl die C<avemmat a co pay a connection 
cbarp. U1 tbe event me wvemment 
exercises ~ ri¢t. the CQar:rac:or snatl be 
paici die case ot any wort accompllsheci pnor 
ta tJ:w time of termizlilaon by the ~vemment. 
ph&a me coat of removaL lass the saivcte 
vaiaa. 

(et T11m:ination ~rcompitttion of 
fadiilis U1 tile neat the Ctlvenunlftc 
termmares em. coacrac:t a.itar comcienon of 
the fac:iLitiel wtttl resaec to wmdi me 
~vemmetu ia to ~ay a co=acrton C::ar;t. 
but before me C'8di~ IJl fail by the 
Contractor of aay crmnecnon c."ta~ in 
accordaDc:a wid1 me terms oi tins conm~ct. 
dut C1ntrac:tor Sllail bave tile foilaw1n; 
optians 

(lJ To reraill ill piace for tweive monti:s or 
/DON aftlto the noac:e oi. tarr::maaoa by me 
Govemmem S1ICb !ac:iines on conairiaa duu: 

(il U. durizl' sudz tweive-moadl penod. tbit 
Concracor ser"'aS aav adler aacollle!' oy 
muaa ai sudl fac:Jitfes. tbe <An~r.~c:tor. snaiL 
iJllln ai aLlowtng creciits. pay the 
Covemmenc ciun~ sue:~ penoci iDstailmeniS 
in lib amou.DL awmer. aaci e:umt as the 
c::edit pnmded (or under para~cn fct of 
tbil c:tause beiore sud~ remwzauon. and 

(iil ImmediaceJy. aitlft' sacis tweive-ftloatb 
,.noci the Qmcraczor siWI prvnnniy pay in 
fuLl ta Ule G.Jvemmeat the uiu::oeCiteci 
baWice of tbe coanecnoa dla.rp.,. 

(ZJ To l"'tftDft sudl f~c:Wties ac tbe 
c.mnc:tar·· own exvcse wnnift twetve 
maarna aiter the esTecuve date of the 
termination by Ula ~vemmenr: Pravtded 
thac if tbe <Anc:rac:or ~ects to remove sucn 
fad.Littes. the Covemmenr snail then ·have the 
o~noa oi purc.,uinq suc:il facHties a1 rhe 

a~ Sii\'8~ va,ue 58( :of!~ aereuz: .i.CQ 

:roV1deG fu..rtner. :~at :.:e ·~nt:'3c::or snail • .at 
:~e ~ ai !!'!e~~~~t. t!!YI! ~~ 
;nace SUC.:l :"aCJ.ilC!f!'S ~1!13 'Jft C~~( 
;:!t'O;Jerty ...,IUC:S ::)e~tnmellt ~1c!C~ :o 
;~un::a.sa at tne a~eC1 $a.&vas;e vaw.e. 

(E::ci oi ci.ausei 

:u presc.~bed ~· -t~.~f1. :~ser. a 
cia use ~bS'tamtatiy !!le sa~ as :tle 
foilowm;: 
Tami-·Po-.Uaiaillty tO.Cet 

(at 11 the~~ 4iaca1Kinues uuJiry 
serWc:a 1IIIGer =a ca:nr:ac: beiofe ~eaon 
oi the !ac:Wties c:aat recovery penoci s~ecl 
iA ;22A'P"9A ~ 4i tA.LI~.i.a 
amsidaraaoa oi the ~t:ac:or :Uc.Wti~ 
ami imtallln' at ats exl)eDS& :Ae n.ew 
[ac:iLittes c:iescnbeci hl!f'IHD. tl1e wvemment 
snail pay ten:ainalian ~ calc:Waced as 
set form in tilis dause.. 

(b} Facility cast f'!C::V~f'Y period. ~e 
;2enoci al =e. :rot ~~ t.lte term of ~~ 
contract. durin1 witic."l t!1e net cost ai :.~e :'!ew 
[ac:iliaes. thatl be ret:CM!!"ed 0¥ : • .'1e a)ftt.-:l&..;or 
is .;._..,.;. maacba. {lns~rt n~K::.ed 
dUITllion.l 

(c:t N~t facrlity est. The cost o{ :be rsew 
!acillties. leSI tbe a~JZ"ftd u~on saiva~e v~iue 
of such faciities. is-

S (.JrrsMf aP!Jmprlatll doilar 
amoum.l 
· (dl.~ontitly .faCliW CDSt mt:D~f"' rrzt~. ~e 
mcmth!y fac:Wty cost reeoverr rate wruC:: :he 
Govemment snail pay tile conlrictar wnetner 
or not serric:z is rectttved i5-

S {Divrde dte ntH far:ili!y c:JSt m 
ptll't:IJr'fZpit (cJ o; tlzi6 ciaUH by tile /ac:iities · 
ca6t·~v•rr penod in ptllfl;tTZpit fbi of !l,is 
c!au.u anti ir:Nif ti1e ~lu:nt li:'.J~-1 

( e t Temrnation citarvn. 
Temwzaaoa ~-~Muitipiy :ite 

mmamtnt months o; cit~ .. ~iitill$ · ccst 
ret:Dnt"f ;NmDti sptJCZfi«i in parrrvrr:Dn 
{bl of this ciauu iJy tile montitiy fat:riirr 
CD$t ff!CIJVf!lfY mt8 rn parr:g.r-a::n fdJ o; 
this ciauu.l 

. (Enci oi dausel 

52.:41•10 !atudiD .. S.W:. l....lx::2aons. 

As presc::%bed in 4l.Om1gj. insert a 
clause substanrtaily the same as the 
!ollow'iniJ: 

~·~ s.mc. Lacaciaas 1Daret 
(al At uy time by ~ttm onier. :!te 
Con~ Officer may dests;Date a.ay 
locaaaa wttniD tile s~c:e area oi the 
Coatnc:mr ar wiucn uality srnce silail 
commeace or t:Mt ciiscancmuitd. The contrac:: 
snail be mociiiied in wntinSJ. oy acidia~ !0 or 
deie~U~C from tbe Setonca Specilc:aaons. :he 
aame uui lacaaon a{ Ule semca. soeciyin' 
any dUfenmr race. the P<)mt oi dc:iiverr. 
ciiffen~~r Mr'ltca s~icaaons. anci any otner 
tenu ane conciirions. 

(bl "nle IDUWftWZI monthly cl\arqe scectied 
in ttlis conner snail be eqwtably 'roratec 
~~~~ tDe penocz in wnich c:cmmenC2men t or 
c1isconunuance oi setV1c:e at anv servu:.e 
locarion desu;aated unaer me Set"V''c.e 
Spaczficarions snail become etTec::ve. 
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u.:c1-' 1 SKU'Ic s.w:. 'remtarv 
Comottance Aeoraencauan. 

.-u presc:nbed in 41.007\ht. insert a 
~llresentaaon substantially the same as 
:he followin~ 

PuOiic: ~w lOG-:DZ. !lecznc Service remtory 
Com.,~ i~caeioD cOacat 

(a I n:~ Of!'eror ~sen~ as ~an oi its 
offer tbac me Offeror's sa&e oi eiectnc:lty ID 
ac:carduca wntl the terma and c:ondittou oi 
tAil .wcitac:ioa ia ( I ia aoc ( I caaiaUIDt 
wittl Pubiic: Law 1~ -== 8093. 

(b) 'I'h• Offeror's au~.rac:ia1We ~ u 
roll awe 

(End of clause) 

5%..%41-12 Nonretundabfe, Nonrecumng 
Servfce <::large. 

."'-s presc::lbed in. 41.Q01ti), insert a 
clause substantially the same as the 
!oilowin;: 

~oantuaaal .. • '4~ s.mc. Cwp 
tO. cat 
~~ Glvemmear :nay ;ay a aonreiunciaaJe. 

!10nrecum.":~ C:."Ult11 Wftl!'!! tne MUft a.aci 
~aon.s oi a 3U~tier reau.are mac a 
cu.sromer ~ay fll a=.,. for tile imtiaeion of 
sem~ fZI a c:ana1buaoa iD aici oi · 
c=nacruc:on. or t31 a nonreiwzdaaLe 
:zsemaenni~ fee.' nus C:.~l may or :n.ay not 
oe in aadition co or iD iieu oi • c::muz.ectioa 
QII'IJL Therefore. :.bere is aereOy acided tO 
!De C,acrac:tor· s sc:ileawa a acmJ'IIia.aciaaLe. 
a~ ciwp far iD m .. 
UDGaDt of ' d.ai1ars payable 

{~dates·-or tdwdai•t­
(I:Dd ol ciauset 

SZ.:41•13 ~ CNalt&. 

A. prescribed iD 41.007tfl, iDsert a 
. clause substantially the same as the 
!allowing: 
Ca9i&al C:eciita (Dam. 

(a) n. Covemment iJ a asember oi the 
(coo~erarive namej ancl u 
a.ay ather member. il entided to ca~itai 
c:reciits caa.siJcent widl the by·laws ai the 
coo~eracive. which states the obJi4ation ai 
the Conc:rac:ar to pay calfit.al credits anci 

wftic:b s~ec:Wes tbe medloci anci !l::te o; 
i'•vmenL 

;bt Within 60 days ai':er :..,e c::oae oi :.•'! 
C.:Jatrac:tor·s :lscu year. ::.:! CJnC'3c:or ,,a:i 
furmsa !o tne Clncrac:~~~ Officer. Jr :.-:• 
.:ia1~ted M!~resentaeive ai t::e Clncrar.:1n~ 
OfBc:.er. in wna.nq. a iisc oi ac:c-.1eci C"e(1its ~Y 
eonaac:: ~umaer. rear. anci delivery ;~o•~t. 
. .USa. ~~ Clntrac:or 3n&U state :.ne amou:lt oi 
ca~l=i c:e<iit.s co oe oalci :o Ule G.lve~.:'!':ent 
a.ad the dace :!1e ,avmenr ia to oe :::zce. 

(c:t Upaa [ln:zw18DOD or eXDit'IIUOD or t.his 

c:cmuact. wUeu tile Govmmimu clirects mat 
~ c:a~tat c::eq.ttl are to be a~uea to 
aAOttl_. CODIZ'Id. tbe C=C"ac-.or silail make 
paymem to the Govmu:erac !at tbe unpaici 
c:eciits. 

(dl Payment a{ calfit.U c:'l!dits wtU be macie 
by c:en:Uied cileck. ~ayaaie co tbel'rauW"'r 
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CENTRAL MONT ANA Electric Power Cooperative, Inc. 
P.O. BOX 50085 • BILLINGS, MONTANA 59105 • (406) 248·7936 

July 22, 1991 

General Services Administration 
FAR "Secretariat (VRS) 
18th & F Streets, NW 
Room 4041 
Washington, DC 20405 

Gentlemen: 

Re: FAR Case 91-13 

We are just in receipt of a proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982). Specifically, GSA is proposing 
at Section 41.007 (j) that the following language be added to all contracts 
between federal ficilities and co6perative utilit~es: 

52.241-13 Capital Credits 

(b) Within 60 days after the close of the contractor's fiscal year, 
the contractor shall fu~nish to the Contracting Officer, o~ the 
designated representative of the Contracting Officer, in writing 
a list of accrued credits by contract number, year, and delivery 
point. Also, the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the payment is 
to be made. 

(c) Upon termination or expiration of this contract, unless the Govern­
~ent directs that unpaid capital credits may be applied to another 
contract, the Contractor shall make payment to the Government for 
the unpaid credits. 

We have concern with those two paragraphs. I will try to enumerate our concerns 
below. 

1. A rural electric cooperative usually cannot provide capital credit in­
formation within 60 days. It takes more time than that to complete an 
audit and an' audit is required before assigning capital credits. Fur­
thermore, the accounting for capital credits takes significant time and, 
therefore, capital cred.it assignment is usually made sometime after the 
60-day .period. we· recommend paragraph (b) be changed to read "In accord­
ance with the By-Laws of the cooperative, the Contractor shall furnish to 
the Contracting Officerj or the de~ignated represented of the Coniracting 
Officer, in writing a list- of accrued credits." 

2. Rural electric cooperatives generally retain capital credits for a period 
of ten to forty years. Since funding ~rom REA is being reduced, rural 
electrics are being called upon to inc~ease their equity position. The 
only way· to increase equity position is through retaining of capital credits. 
Furthermore, cooperatives do not know when capital credits will be refunded. 
It depends upon the financial strength of the utility. Your proposed wording 
in paragraph (b) indicates the Contractor shall state to the Government the 

Office Located at Ml 1. Main, Bllllnga, MT JUL 2 5 ;GG: . ...., ... , 



Gener·al Services Administration 
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dat~ payment is to be made. As stated above, this is almost impossible. 
Furth~rmore, in paragraph (c) it indicates that upon termination or ex­
piration of the contract, the Contractor shall make payment to the 
Government for unpaid credits. This, as I st~te above, is almo~t im­
possible and should the rural electric make a special provision to the 
Government, it would be discriminatory and the rural electric would 
need to make payment to all customers. We recommend deletion of para­
graph (c). 

I hope this information is valuable to you. If we can be of further assistance, 
please let us know. 

Manager 

KW/tl 

cc: Michael Oldak, 'NRECA 
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. ADAMS ELECTRIC COOPe'RATIVE, INC. 

153 Nor~h Strattcr Street 
Gettysourg PA ··-.325- · :•::: 

717-334-9211 

July ·23, 1991 

General. Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, NW, Room 4041 
Washington, DC· 20405 

Dear Secretariat: 

RE: FAR CASE 91-13 WRITTEN COMMENTS 
Federal Acquisition Regulation 
Acquisition of Utility Services 

48 CFR Parts 6, 8, 15, 41 and 52 
Proposed Rule as Published 5/24/91 
Feder31 Register, Vol. 56, No.lOl 

Adams Electric Cooperative, Inc. (AEC) is an electric distribution cooperative providing electric 
service to approximately 22,000 ·accounts in the rural areas of AdamS, York, Cumberland, and 
Franklin counties in South-Centtal Pennsylvania. As such, AEC provides electric. service to at least 
five federal agency accounts and may have an opponunity to serve additional accounts in the future. 

AEC has reviewed the above referenced proposed rulemaking and is providing written comments 
·herein on the following Parts and Subparts: 

Part 52.241-13 Capital Credits 0 

Subpart (a): . Cooperative bylaws typically state that a cooperative is "obligated to pay~ 
0 

credits to a capital account for each patton" rather than the propsoed language which states "the 
obligation of the Contractor (Cooperative) to. pay capital credits". The first quotation implies 
an assignment or allocation process whereas the second quotation, as contained in the proposed 
rule, appears to denote an actual physical cash payment to the member. 

Nonnally, a cooperative "allocates" its margin from operations for the prior fiscal year to all of 
. the conSumers based on their usage of electricity or pattonage during the prior year. This 

allocation ofpattopage capital or "capital credits" is KCUmulated to any. balance remaining from 
prior years. As financial conditions pennit and upon the. discretion of the Cooperative board 
of directors (as granted in the bylaws), a periodic "retirement" of a portion of the accumulated 
patronage c~pital is made to members in cash. -

GETTYSBURG 
71?-334-2171 

-----~-- District Offices 
SHIPPENSBURG 

717-532-2214 
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YORK 
717-792-3666 



AEC recommends that Subpart (a) be amended to oruy read: 

"The Government is a member of , and as any other member, is 
entitled tO capital credits consistent with the· bylaws of the cooperative." 

Subpart (b): Cooperatives are subject to annual CPA Audit requirements within 90 days after 
closing of their fiscal year pursuant to Rural Electrification Administration federal agency 
requirements. "Allocation" of the prior year margin does not occur until after the Audit has 
taken place. 

---:=-""-

AEC recommends that the references to the "60 days" notification requirement. and the "accrued" 
credits language be stricken. The 60-day term is inconsistent with other primary federal agency 
jurisdiction and the term "accrued" can be problematical due to similar capital credit "allocation" 
processes occurring from other associated organizations to the distribution cooperative at 
different times during a ye~. To try to acc~ue such ·partial year allocations for associated 
organizations in order to comply with the proposed language would be fraught with difficulty, 
uncertainty, and future adjustments. 

The last sentence in Subpart (b) also appears to confuse the "allocation" and "retirement" 
processes as highlighted in Subpart (a) comments above. 

AEC recommends that Subpart (b) be amended to only read: 

"The Cooperative shall furnish notificarion to the Contra<.,~g Officer, or the 
. designated ~presentative o( the Contracting Officer, of any such capital credits 
in a manner consistent with its bylaws notification for all members of the 
Cooperati~e." 

Subpart (c): While cooperatives probably would be able to accommodate the assignment. of 
capital creditS to another account, there are no provisions for making lump sum payment to the 
Government for unpaid capital credits if an account is terminated. Such a lump sum payment 
of unpaid capital credits would currendy be considered as preferential treatment by the federal 
agency, the Rural Electrification Administration. 

AEC recommends that Subpart (c) be amended to only read: 

"If the contract account with the cooperative is terminated, the cooperative shall 
be notified as to the proper mailing address for any· future payments of unpaid 
capital credits." · · 

Subpart (d): The wording "cetti:fied· check" should be changed to "check or other satisfactory 
means, i.e., bill credit". Other payment terms shdWd be consistent with the majority of non­
federal agency members. To request the use of certified checks for a few federal agencies is 
an unnecessary burden to the other non-federal agency members who will· incur the cost for 
preferential treaonent for the Government and do nqt request similarly certified checks. The 
"certified" requirement is considered to be overly onerous in considering that nearly all 
cooperatives have been in existence for SO years or more and possess excellent credit 
experience. 



AEC ·recommends that Subpan (d) be amended to only read: 

"Payment of capital credits will be made by check, bill credit, or other satisfactory 
means. If a check is issued, it should be payable to the Treasurer of the United 
States and forwarded to the Contracting Officer at unless otherwise 
directed by the Contracting Officer in . writing. . Other capital credits terms and 
conditions shall be in accordance with the bylaws of the Cooperative." 

Part 52.241-8 Connection Charges 

Subpa·rt (c): AEC utilizes the standard Agreement for Electric Service as developed for 
cooperative use by the federal agency, the Rural Electrification Administration. To the extent 
that language appears to be inconsistent between the proposed rulemaking and the current 
Agreement for Electric Service, AEC recommends that the two federal agencies sttive for 
unifonnity in such agreements for electric ~ervice. · 

On behalf of Adams Electric Cooperative, Inc., I appreciate the opponunity to provide input iluo the 
proposed tulemaking prior to its adoption. I am also available to discuss any of the written comments 
contained in this letter should you so desire. 

Sincerely, 

ADM:jb 

• 



• General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW, Room 4041 
Washington, DC 20405 

Gentlemen: 

~ -. ===. ~= 

TEi..EP~-tONE i509) 38.2·.2570 
0~ 337·6573 

7-22-91 

We wish to comment on GSA proposed·~le on the acquisition of 
services from utilities (56 Federal Register 23982 at section 41.007(j). 

We are particularly dissatisfied with paragraphs (b) and (c) of 
52241-13 Capital Credits. 

Paragraph (b): Equity is not computed and allocated until the 
Cooperative's audit ha~ been approved by REA, and that audit is not 
due until 90 days after the close of the fiscal year, and-takes another 
month or so for REA in Washington, DC, to give their approval. Also, the 
Bylaws of our Cooperative state that payment of equity is determined by 
the Board of Directors at it's discretion, and payment date cannot be 
set a·t the time the equity is earned. 

Paragraph (c): Capital Credits are not paid out of normal date of 
retirement; so· could not be paid. when a coti'tract is terminated. 

Paragraph (d) would be a bookkeeping burden as we do not pay 
equity by contract number but by member number, and our Bylaws allow 
one membership to be issued per entity~ Also we are not able to 
distinguish whether this is final payment of the equity at the time 
the check is made out. 

Please consider our comments on these matters. 

Very truly.yours, 

COLUMBIA RURAL ELECTRIC ASSN. INC. 

vb 

{~, ~ w_a: f]:uc-'-/n- __.( 
Virg:ik<ia Bamford, Office Manager 

JUL 2 5 !99! 



ql,f3-21~ 
FARMERS' ELECTRIC COOPERATIVE, INC. 
OF NEW MEXICO 
3701 THORNTON ST .. P.O. BOX 550. CLOVIS. NEW MEXICO 88101 
TEL '505 1 7~2-4466 

t=AX 5051 769-2! ~8 
1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W., Room ~041 
Washington, D. C. 20405 

Re: FAR ·case 91-13 

Dear Sirs: 

I have been directed to comment on ·FAR Case 91-13 by the Board of 
Trustees of Farmers' Electric Cooperative, Inc., Of New Mexico. 
~Y comments will be confined to 52.241-13 Capital Credits. 

This proposed regulation will have a prof~und effect on all 
electric and telephone cooperatives. Although sub part (a) says 
the Government ''is entitled_ to capital credit p~yments consistent 
with the bylaws of the cooperative," sub parts ··(B) and (c). are in 
direct conflict with the bylaws of most or all such cooperative 
utilities. 

The prepayment of these capital credits is not- allowed to any 
businesses, and would cause an undue hardship if any business or 
Government agency could request payment when service at a 
particular location was terminated or merely changed ownership. 

The retention of capital credits is one of the key sources of 
financing new facilities. Much of this comes from businesses and 
Government agencies which frequently terminate their service 
agreements when their need for utility service ends. 

Additionally, capital credits are essentially the only equity that 
a cooperative maintains. The erosion of this equity by not being 
allowed to retain capital credits according to its bylaws will 
lead to financial deficiencies. This will cause higher utility 
rates and increased needs for borrowed money at higher interest 
rates. 

52.241-13, C~pital Credits, will cause an undue hardship on al~ 
rural utilities and should be deleted from FAR Case 91-13. 

CGS: jo 

Sincerely, 

~~;;£ 
Clifford G. Stewart 
Executive Vice President 
and General Manager 

.- -....... 



Habersham 
f.l~?tjtric Mem-~~A~~h~·JJ 
P.O. Box 251 Clarkesville. Georgia 305231 Phone (404) 754-2114 

July 22, 1991 

General Services Administration 
FAR Secrefariat (VRS) 
18th and F Streets, N. W. , Room 4041 
Washington, D. C. 20405 

Reference: FAR Case 91-13 

Dear Sir: 

Thank you for the opportunity to corpment on the proposed rule on the 
acquisition of services from utilities. 

As a cooperative we are very proud to be able to repay capital credits. 
However, paying capital credits is an option that we may not always have. 
Whether or not to pay capital -credits has always oeen a decision made by the 
local board of directors on an annual ba·sis. As available capital becomes more 
and more uncertain,· cooperatives ·may be compelled ·to forego or suspend the 
return. of capital credits. 

It would be very unfair and completely against the cooperative philosophy to be 
forced to treat one class of customer, i.e. "Govt" different from other 
members. This rule as it is proposed could (1) increase costs of capital to 
·cooperatives; ( 2) decrease creditability and public relations; and ( 3) could very 
well jeopardize the tax exempt status of the cooperative. 

Any special treatment of capital credits could anrl ~1-:.Juld be negotiated into 
each individual contract. 

Yours truly, 

HABERSHAM ELECTRIC MEMBERSHIP CORPORATION 

t0t~~ 
William E. Canup 
General Manager 

WEC/ej 

• 

JUL 2 5 
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't BALTIMORE · 
~ GAS ANC 

ELECTRIC , 

CHARLES CENTER • P.O. BOX 1475 • SAL TIMOR E. MARYLAND 21203-1475 

i:)A,UL W DAVIS 

·3011 234-5609 

CERTIFIED MAIL 

General Services Administration 
FAR Secretariat (VRS) 
Room 4041 · 
18th and F Streets, N.W. 
Washington, DC 20405 

Re: FAR Case 91-13 

July 23, 1991_ 

Federal Acquisition Regulation; 
Acquisition of Utility Services 

Dear Sirs: 

In accordance with the Notice of Proposed Rulemaking 
published in the F~deral Register of May 24, 1991., Baltimore Gas 
and Electric Company ( "BG&E") submits the following comments . 
regarding the proposed rules on acquisition of utility sez:vices. 

I. 

As a preliminary matter, BG&E will describe its 
interest in this rulemaking. 

BG&E is an investor-owned public utility engaged 
·primarily in the business of producing, purchasing and selling 
electricity and purchasing, selling· and transporting natural gas. 
BG&E's utility service area includes Baltimore City and all or 
part of nine Central Maryland counties. BG&E supplies 
electricity to over one million customers iri an area of 
approximately 2, 300 square miles with a population of about 2. 5 
million residents. BG&E supplies gas to over 500,000 customers 
in an area of approximately 614 square miles with a population of 
about 1.9 million. · 

• 
BG&E's utility operations are subject to regulation by 

the Public Service Commission of Maryland. This . r~gulation 
includes rates, service, fadilities, financial conditiqn, 
capitalization, records, manner oe operation, metering, and 
customer relations. The principles,'policies.and practices which 
BG&E follows are prescribed by Commission Orders, regulations, 
and the Tariff filed with and-approved by.the Commission. 

JUL 2 5 1991 
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As the foregoing· indicates, BG&E is a p~ovider of 
utility services and presently provides gas and electricity to 
those Department's and agencies of the United States Government 
having operations and facilities within BG&E'~ service territory. 
As such, BG&E has an. interest in this pending rulemaking_ which is 
directed at adopting rules governing the acquisition of utility 
services such as those supplied by BG&E. 

II. 

BG&E's principal concern relates to the interface 
between.the proposed rules and BG&E's Tariff. A "tariff" is the 
public document containing the terms and conditions which govern 
the relationship b~tween the utility and its customers. 
Southwestern Bell Tel. Co. v. State Corp. Comm'n, 664 P. 2d 798, 
800 (Kari. sup. ct. 1983). BG&E's Gas Tariff is 50 pages long ~nd 
its Electric Tariff over 70 .pages (including schedules and 
riders). These Tariffs cover the entire spectrum of the utility­
customer relationship including, for example, voltage, .supply 
points, metering, customer~furnished versus utility-furnished 
equipment, seivice extensions, terminations ·of service and loss 
of service. 

BG&E'·s Tariffs, thus, cover many of the same subjects 
as the contract clauses in proposed Part 41.007 and 52.241-1 (56 
Fed. Reg. 23986-23990). We have, in fact, compared BG&E's 
Tariffs · with the . proposed cont~act clauses and found the 
following proposals to be in conflict with the Tariff: 

Proposed 

52.241-2(d) 
52.241-10(b). 

52.24l-4(a) 

52.241-4(d) 

52.241-S(d) 

52.241-9 

Subject 

Proration of monthly minimum charge 

Facilities provided by utility and 
customer 

Loss or damage to equipment 

Removal of equipment 

Liability for damages 
Bill Adjustment for outages 

Termination liability 

The details of these specific conflicts are not important, since 
every utility has a different Tariff and general rules like these 
could not be expected to resolve all conflicts between the 
proposed contract clauses and hundreds of different utility 
Tariffs in_effect in this country. 

·The point is that there , are going to be conflicts 
between the proposed contract prov~s~ons and the utilities' 
tariffs and that there should be . a lawful and reasonable rule 
applicable in those circumstances. 
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III. 

This brings us to BG&E's specific concern and objection 
to what is· being proposed in this rulemaking. Proposed Part 
52.241-1 Conflicts reads as follows: 

To the extent of any inconsistency between the· terms of 
this contract (including the specifications) and any 
rate schedule, rider, or exhibit incorporated in this 
contract by reference or otherwise, or any of the 
Contractor's rules and regulations, the terms of _this 
contract shall control. · 

There is no specific reference to the tariff but .it is· assumed 
that the intent is to include the tariff within the term 
"Contractor's rules and regulations." This construction seems 
reasonable, since rate schedules and riders are parts of ' 
utilities• tariffs. Thus~ this proposed rule es~entially st~tes 
that, in any conflict between the terms of the utility's tariff 
and the terms of the utility-government contract, the contract 
supersedes the tariff. We object to this resolution of . the 
conflict situation and submit that it is contrary to law and 
unreasonable. There are three reasons for this conclusion. 

( 1) 

First, proposed Part 52.241-1 seems to be in conflict 
with Section 8093 of the Department of Defense Appropriations Act 
of 1988, Public Law 100-202, which is referred to in the Notice 
of Rulemaking itself. at 56 Fed. Reg 23984. In pertinent part, 
Section 8093 provides as follows: 

Sec. 8093. None of. the funds appropriated or made 
available by this or any other Act with respect to any 
fiscal year may be used by any Department, agency, or 
instrumentality of the qnited States to purchase 
e_lectricity ·in a manner inconsistent with State law 
governing the provision of electric utility service, 
including State utility commission rulings and electric 
utility franchises or service territories established 
pursuant to State. statute, State regulation, or State­
approved territorial agreements. 

In our view, BG.&E' s tariff is a product of the "State 
regulation" referred to in the statute. The tariff is proposed 
by the utility but then submitted to the Commission for review 
and approval and is subject to change by· the Commission. We 
would submit that purchasing electricity pursuant to the contract 
clauses in proposed Part 52.241, whish we pointed out above are 
in conflict with BG&E's Tariff, is, directly inconsistent with 
State law and, therefore, contrary to the intent of Section 8093. 
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( 2) 

Second, proposed Part 52. 241-1· seems to be premise~d on 
a distinction· between the "Contractor 1 s (i.e., utility 1 s] rules 
and regulations", which are subject to being superseded by the 
utility-government contract, and State rules and· regulations, 
·which are not. This fails to recognize that 

tariffs filed with a state regulatory agency, such as 
the PUC; are not mere contracts but have the force of 
law and are binding on the consumer and the 
utility .... (citation omitted) 

Stiteler v. Bell Tel. Co., 379 A. 2d 339, 341 (Pa. Cmwlth Ct. 
1977). Accord: Application of Boro1:1gh of __ SaddlJL.RiYH,· 362 A. 
2d 552, 560 (N.J. Sup. _ct. 1976); Illinois Central Gulf R.R. co. 
v. Sankey Bros .. Inc., 384 N.E. 2d 543 (Ill. App~ Ct. 1978). 

As these cases recognize, the utility's tariff is 
applicable to all customers alike and is thereby intended to 
prevent prohibited discrimination among customers.. See, ~.g., 
Annotated Code of Maryland, Art. 78, Section 26. 

Accordingly, B~&E believes that proposed Part 52.241-1 
fails to recognize the legal force of duly-filed and Commission­
approved tariffs. 

(3) 

Lastly, the proposed contract clauses in Part 52.241-1 
et seq. would enable the Federal agency in question (whichever 
one ~s negotiating the contract) to dictate the terms of ·the 
utility's providing it with service. With the obvious exception 
of national security factors, the Federal Government, as a 
utility customer, is no difterent from any other large customer 
of BG&E. However, none of the conflicts between the Tariff and 
proposed Part 52.241 appear to relate to national security. 
Hence, there is no reason for special rules to apply to the 
Federal Government and the Tariff to ap~ly to all other 
customers. such a situation would ·create practical problems, 

-- with the utility's representatives having to apply a wholly 
different set of rules to service locations serving the Federal 
Government. · 

It would also probably require Commission approval for 
BG&E to enter into contracts with the Federal Government which· 
conflict with the terms and conditions found in BG&E's Tariff. 

IV. 

For the foregoing reasons, BG&E requests that proposed 
Part 52.241-1 be revised to read as follows: 
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To the extent of any inconsistency between the 
terms of this contract (including the specifications) 
and the terms and conditions (including any rate 
schedules, riders or exhibits)- of the Contractor's 
Tariff duly-filed with the State regulatory agency, the 
terms of the Tari£f shall control. 

v. 
In addition to those- proposed contract clauses which 

conflict with BG&E's Tariffs, there are certain proposed clauses 
which conflict with the regulations adopted by the Maryland 
Public Service Commission or with Maryland statutory law. They 
are as follows: 

-proposed 

52.241-4(b) 

52.241-S(a) 

52.241-S(a), (b)2, (b)3 

52.241(b) 

Subject 

Taxes 

Fast/slow meter bill adjustment 

Percent meter error 

Meter tests 

The reference to Section 8093 of the Department of 
Defense Appropriation Act of 1988, Public Law 100-202, in 
proposed· ~art 41.004-1 (56 Fed. Reg. 23984) implies that contract 
clauses-which are inconsistent with state utility law are not to 
be included in contracts. However, since- the Act refers only ~o 
the purchase of electricity and not other utilities like gas, 
there is some ambiguity. Moreover, the fact that the point is 
not explicitly .stated in the FAR may leave contracting officers 
unsure of what to do in such cases. 

Accordingly, BG&E requests that a new subparagraph (k) 
be added at the end of Part 41.007 reading as follows: 

{k) No contracting officer shall insert an:z" clause 
prescribed in 52.241-1 through 52.241-13 which any 
utility supplier shows to be inconsistent with 
state law (including statutes or administrative 
regulations) governing the providing of the 
particular utility service or the matter which is 
the subject-of the clause. 

We appreciate your consideration of BG&E's comments. 

yery truly yours, 

,, 
\I·}-· 
' 

PWO:dar 



Walton · . . q 1 ... 13 -22-0 
Erectric Membership Corporation 

WATK,!IoSV · ... :. ~;. 3067" 

TELEP..,O~E JC4 · ~69·5622 

.-ESTERN DISTRICT OFFICE 
P.O: BOX 386 
SNEU. VILLE. GA. 30278 
TELEPHONE 4(M • 972 • 2917 

July 23, 1991 

P.O. Box 260 Monroe, Georgia 30655 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Phone (404) 267-2505 

RE: Comments on Proposed Regulations, 5 U.S.C. 610 (FAR Case 91-13) 

Gentlemen: 

The Walton Electric Membership Corporation (Walton EMC) appreciates the 
opportunity to com!Jlent on the above referenced proposed regulation which will have an 
adverse impact on future costs for electric service and will impair the ability of small 

·cooperatively owned utilities to compete with large publicly held utilities. 

The General Services Administration proposed rule on the acquisition of services 
from utilities (56 Fedeml Re&ister 2982), section 41.0070) proposes language to be added 
to all contracts between Federal facilities and utilities. Section 52.241-13, Capital Credits, 
includes language applicable only to cooperative utilities, all of which ~ small businesses. 
This section is particularly troubling to us as it would mandate provisions which are 
prohibited by our by-laws, Georgia state statue, and woUld increase cost of electric service. 

Section 52~241-13 (a) which provides that "The Govemment. ... .is entitled to 
capital credits consistent with the by-laws of the cooperative, which states the obligation of 
the Contractor to pay capital credits and which specifies the method and time of payment," 
is sufficient language to protect the government's interest in capital credits of any 
cooperative of which it is a member. Sections 52.241-13(b)-(d), however, demand actions 
which are contrary to the Walton EMC by-laws .and are therefore inconsistent with section 
52.241-13(a). Furthennore, these sections would mandate that the government be treated 
as a privileged class of customer, which would be unfair to the other cooperative members 
and inconsistent with the requirements of the Internal Revenue Service for 50l(c)(l2) 
cooperatives. 

DEP~NDABLE ELECTRIC SERVICE 
JUL 2 5 ~991 
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Section 52-241-13(b) requires that "Within 60 days after the close of the 
Contractor's fiscal year, the Contractor shall furnish to the Contracting Officer ... .in writing 
a list of accrued credits by contract number, year, and delivery point .... " This information 
is not readily available on the type of computer systems that cooperative's generally have. 
Cooperatives generally cannot afford in-house programmers or the type of custom designed 
software that can extract such specific infonnation. In order to keep costs down, we 
process all accounts in the same manner and notify members of the assignment of capital 
credits through the use of our monthly every-member newsletter. This method is approved· · 
by the Internal Revenue Service. To provide the detailed infonnation required by the 
proposed regulation would be time consuming and costly. Since our rates arc cost based 
by class of service, the addition of these administrative costs could justify declaring service 
to federal installations as a separate class of service with the additional cost included in the 
government rate. 

Section 52.241-13(b) further stipulates that " ...... the Contractor shall state the 
amount of capital credits to be paid to the Government and the date the payment is to be 
made." As a borrower from the Rural Electrification Administration (REA), Walton EMC 
is required to adhere to. REA policies, in general, and in regard to capital credits in 
particular. The REA restricts capital credit retirements within certain parameters and 
requires that capital credit retirements be made only when such retirements would not 
impair the financial stability of the borrower. Capital credits are generally retained for a 
period of ten to twenty years, at which time a determination is made as to which amounts 
will be retired; therefore it would not be possible to state the date payment will be made 
until such detennination is made. 

Section 52.241-13(c) states "Upon termination or expiration ofthis contract ..... the 
Contractor shall make payment to the Government for the unpaid credits" The Walton 
EMC by-laws, in accordance with REA policies, permit the payment of capital credits only 
when a general refund·is ~lared or when the payment is to the estate of a deceased 
member. We do not make payments of capital credits to any member upon termination of 
membership. Walton EMC by-laws and the "Georgia Electric Membership Corporation 
Act" (Ga. L. 1937, p. 644, § 1; Code 1933. §34-C 101, enacted by Ga. L. 1981, p. 1587, 
§ 1.) provide that refunds of capital credits may be made only to estates of deceased natural 
persons. 

Section 52.241-13( d) which requires payment by certified check and other 
infoxmation that is not provided to all other customers would also increase administrative 
costs out of proportion to the benefit received to the government. Capital credit checks are 

. generated by computer and processed for mailing by a mailing service. We do not have the 
custom software that would allow us to run the government's checks as a separate batch. 
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Section 52.241-8 Connection Charge. sets out procedures which would be a 
significant problem to Walton EMC as it also requires that the government be treated as a 
privileged class of customer~ Walton EMCs Service Rules and Regulations provide that 
the cooperative will provide certain facilities to all new consumers. However, when the 
customer requires service different from or in addition to that provided, the customer is 

· required to pay a non-refundable contribution in aid of construction. Walton EMCs retail 
rates are based on the premise that the cooperative will not include the cost of sue~ special 
requirements in the retail rates. If the cooperative is required tO refund such service 
connection charges to the government, retail rates would be inherently unfair unless the 
government were treated as a separate class of customer and the amortization of the 
connection charges recovered in the rates. 

In conclusion, Walton EMC would like to comment on the "Supplementary 
lnfonnation" provided in the discussion of the proposed rule. Pan B. Regulatory 
Flexibility Act states ''The proposed rule is not expected to have a significant economic 
impact on a substantial number of small entities within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, ~ ~ because most public utility companies are 
not small business." (emphasis· added) If one considers only the number of business 
entities affected by the proposed regulation, the vast majority would fall in the small 

· business category .. In Georgia there.are 43 cooperative electric utilities and an 
approximately equal number of small municipal systems and only one " large" electric 
utility. There are also numerous small telephone systems. 

Walton EMC feels strongly that sections 52.241-13(b)-(d) and 52.241-8 should be 
deleted from the fmal approved regulations. Thank you for providing this opponunity for 
our comments. 

Sincerely, / ,.., 

- i··~-(t/;.,q~-y,~· 
T. Wayne Brown 
General Manager 

1WB/mr 

• 
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,._ ·. :· East Central Electric Association 
• 412 North Main 

Branam. Minnesota 55006·0039 

July 23, 1991 

General Services Administration 
FAR Secretariat 
18th and F Street N.W., Room 4041 
Washington D.C. 20405 

RE: FAR Case 93-13, Section 41.007(j) 

Dear Sirs: 

We are writing in response to FAR Case 93-13, specifically 
section 41.007(j), that deals with the capital credits of 
cooperative-utilities that serve the government. We are a 
rural electric cooperative established in 1~36. 

we agree that if we are. providing electric service to the 
government at the same rates as other members, then the 
government is a member of the cooperative and is entitled to 
the same rights as all other members under ·the bylaws of the 
cooperative. ·However, we feel that the language of 52.241-
13 paragraphs (a) through (d) would grant the government 
special consideration and result in. considerable extra 
expense to the cooperatives and their members. We do not 
feel that this is appropriate. The requirements may, in 
fact, be in violation of the by~aws of the cooperatives and 
the mortgage agreements between the cooperatives and the. 
Rural Electrification Administration. 

Paragraph (a) states that the time of payment.of capital 
credits be specified in the bylaws of the cooperative and 
paragraph (b) states that the time and method of payment be 
specified in the notice of capital credits earned sent to 
the government. Retirement (payment) of capital credits 
depends upon the financiaL condition of the cooperative. It 
would not be in the best interes~t of the members to specify 
the time of payment when capital credits are allocated .. The 

.actual amount to be retired each year is authorized by our 
board of directors annually at the time they are retired. 

The requirement in paragraph (b) that the government be 
notified within 60 days of the end of the cooperatives' 
year-end of the capital credits earned for the year would 

A rural electric cooperative awned by thaee we 1erve. 

• Office: (112) 311·3351 • FAX: (112) 311•4114 .- -. ... - .,; 
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put an undue hards~ip on the cooperatives. It is a very 
time consuming proce~s to determine the capital credits for 
each member. ·This is normally not completed until nearly 
180 days after year-end. Since ·i~ our case they are not 
retired for several ye~rs (15 at present), what difterence 
could a few days make for allocation notification? 

The requirement in paragraph (c) that the cooperative retire 
all capital credits ·earned when the government ceases to be 
a member is not allowed by our bylaws. All members must 
wait until the capital_ credits ·for a given year are retired 
in normal rotation which presently is 15 years after they 
are allocated •. Only estates of deceased membe~s are given 
the option of early retirement, and then the capital credits 
are discounted at • rate s~t by the board of directors to 
allow for the early retirement. 

We do not believe that the requirement in paragraph (d) that 
the government be paid by certified check is reasonable. In 
our case all capital credits are paid by a computer prepared 
check. In order to issue a certified check to the 
government, we would have to void the computer prepared 
check and have our bank ·prepare a certified check to replace 
it. This again would result in additional time and expense 
that. we do not regard as necessary. 

In conclusion, ·we see no justification for the above 
proposed rules. At present the government is treated just 
as any other member, ·and these rules would grant special 
considera:tion to the government at the· expense of all other 
members. 

Thank you· for your consideration. 

Sincerely, 

EAST CENTRAL ELECTRIC ASSOCIATION . 

2h~(i~__JA._/ 
Garry '11 CJ 
Generall Manager 
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July 23, 1991 

Transmitted By Hand Delivery 

Ms. Beverly Payson 
General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

Re: FAR' Case 91-13: Proposed Federal Acquisition Regulations For 
the Acquisition of Utility Services 

Dear Ms. Payson: 

On behalf of Central and South West Corporation, a public utility 
holding company, and its electric utility operating companies, Central Power and 
Light Company, Public Service Company of Oklahoma, Southwestern Electric Power 
Company, and West Texas Utilities Company, we wish to record our support of the 
comments filed by the Edison Electric Institute. 

Sincerely yours, 

JUL 2 5 1991 
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At F~int," the Board of Directors determine~ at its sole c!iscretion when capital credits 
will be paid. Our history has been one of i)aying on FIFO rotating basis on a 14-year 

- cycle; however, for the last 4 years we have been paying on . a 13-year cycle, and 
!or the year of 1991 the Board has just determined to pay on a 13 1-year cycle. 
There! ore, it would be impossible for this co-op to notify ·the government of when 
capital credits will be paid until such time · as the Directors determine each yeax, 
and we presently notify the government and all of the consumers when that determination 
is made. · · ·· 

52.241-13 (c). 

This paragraph would require ~he co-op to treat the U.S. Government preferentially 
and differently than other co-op members. This discrimination is contrary to the 
IRS regulations that tequlre us to treat all consumers the same as to capital credits~ 
As stated earlier, it would mean that we wouid have to pay to the government all 
accrued capital credits every 10 years (at the termination of the contract). Preferential 
treatment required by this paragraph violates the regUlations o! the IRS, the regulations 
of REA and the spirit ot the law of the cooperatives of the State of Georgia. 

52.241-13 (d). 

:Flint .Electric Membership Corporation has been in business for over 50 years and 
has never to our knowledge written a check having insufficient funds to any party. 
To require the expense of a certified check is ridiculous. Flint pays millions of dollars 
to the REA and never in certified funds. Our checks are computer generated, just 
like the United States Government's, and it is impossible for us to furnish th49 information 
required with the check without handllng the same individually with great expense 
to the co-op. 

We certainly appreciate your consideration ot. these comments in making the rules~ 
If . we can furnish any more information, or if you would like. any additions to our 
comments, please let us know. 

HBS:kb 
cc: Senator Sam Nunn 

Congressrn~ Richard :.Ray 

Sincerely, 

~~ 
Harold B. Smith 
General Manager . 

"""UUoJ 
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FLINT 
ELECTRIC i~!EMBERSHIJ) CORPORA TIOJ'v' 
P. 0. Box 308 • Reynolds. Geor&ia 31076-0308 • (912) 847-3415 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W. 
Washington, D. C. 20405 

.July 25 ~ 1991 

RE: Comments on Proposed Federal Acquisition Regulation: 

Dear Sir or Madam: 

Acquisition of Utility Services, 58 Federal Register 23982 
(May 24, 1991) (FAR Case 91-13) 

We understand that this comment was due on or before July 23, 1991, and we apologize 
for filing two days late; however, we ask that you please take this response into 
consideration in the formulation of the !inal rules. 

Flint Electric Membership Corporation is a distribution co-o~ located -in the middle 
of the State of Georgia, serving approximately 47,000 meters and included in that 
is a portion of two major military installations, Warner Robins Air Foree Base, Warner 
Robins, Georgia, and Fort BeMing in Columbus, Georgia. Our contracts with ·each 
of those installations are typically for a 1 o-year period, with modifications as appropriate. 

This comment is directed to Part 52.241-13 Capital Credits, paragraphs {b), (c) and 
(d). We have no objections to paragraph (a). 

52.241-13 (b). 

Under the present REA regulations and accounting procedures used in this Co-op, 
it would be impossible for us to comply with the 80-day requirement. REA requires 
and allows the audit to be completed· within 90 days of the end of our fiscal year, 
with the same to be forwarded to REA within 120 days for their eomments and approval. 
Capital Credits cannot be assigned to the individual accounts until the REA approval 
of the audit has been filed. These reasons make the 60-day requirement impossible 
and unreasonable. At present, the computer capabilities that we have would not 
allow us to furnish the contracting officer tr.e information required by (b). To furnish 
this information in the format .set forth in {b) would require the individual accounting 
officer to spend valuable time and prepare the information by hand. \Ve currently 
furnish every member, including the United States Government, every year .with 
a !ormula, once the audit is approved, of the amoqnt of capital credits accrued to 
their accounts based on their usage dUring the year~ This procedure is in compliance 
with the directions and procedures of the Internal ·Revenue Service, as well as the 
REA. 



CENTRAL OFFICE: 3977 LAKE STREET e HOMER. ALASKA 99603 e (907) 235-81 67 

Edward Loed 
General Services Administration 
Far Secretariat (VRS) 
18th & F Streets. N. W .• Room 4041 
Washington D C 20405 . 

Reference: FAR CASE 91-13 

Dear Mr. Loed: 

July 25, 1991 

The National Rural Electric Cooperative Association, of which we are a member, 
requested our review and response to Far Case 91-13. We apologize for missing 
the July 23 deadline but, would appreciate your consideration of our comments. 

Section 41.0070). proposed a contract clause addressing capital credits for federal 
facilities who are members of cooperatives. Paragraphs (b) and (c), under 52.241- . 
13 Capital Credits, would present Homer Electric Association with two problems. 
Paragraph (b) would not allow HEA enough time to complete its year end audit. 
Capital credits may not be allocated until the·fiscal year's margins have become 
official. Paragraph (c) presents· an insurmountable problem. Capital credits are 
paid only in accordance with the corporate by':'laws. This is a twenty year 
rotation. Obviously paragrap~ (c) is in direct conflict with paragraph (a) under the 
same heading. The Federal facility would not be able to become a member in the 
first place without agreeing to abide by the cooperative's by-laws. 

Tha.r1k you for your consideration. 

FARCASE:NLS:RE.jb 

JUL 2 6 1991 

.. • 
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Lynches River Electric Cooperative. Inc. 
July 18, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, D. c. 20405 

Re: FAR Case 91.13, Paragraph 52.241-13 

Gentlemen: 

The bylaws of our cooperative are not specific 
conce.rning the payment of capital credits. They 
permit our Board of Trustees to determine if and when 
and how the payments are to be made. The Trustees' 
decision depends on the financial condition of the 
cooperative. 

Our cooperative does not allocate capital credits 
within 60 days after the close of the fiscal year. We 
do it within a reasonable time. This year, it was 
within about 180 days. 

Please do not make a government regu1ation that will 
require us to change our bylaws concerning the payment 
of capital credits. 

Sincerely, 

{hi/ /;debt/), 
Earl L. Belcher, Jr. 
General Manager 

bcs 

... 
4261991 

• 
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Central Electric Power Cooperative, Inc. 
P. 0. Box 1455/121 Greystone Boulevard/Columbia, S. C. 292021(803) 779-4975 

July 23,- 1991 

General Services Administration, 
FAR secretariat {VRS} 
18th and F Streets, N.w: 
Room 4041 
Washington, DC 20405 

RE: S.C. 50 Santee 
FAR Case 91-13 
Proposed Rule Makinq at 48 CFR Parts 6, s, 15, 41 and 52 
Federal Acquisition Requlation; Acquisition of 
Utility Services. 

Dear·· Sir: 

Enclosed please find the ori.qinal and three copies of the 
conm\ent by.Central Electric Power Cooperative, Inc. reqardinq 
the above-referenced proposed rule-makinq. 

Sincerely, 

c. Pine ey Roberts 
Senior Vice President & 

General counsel 

dsk 

Enclosure 

c/Electric Cooperatives of South Carolina 
National Rural Electric Cooperative Association 

• • 

A261991 
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DEPARTMENT OF DEFENSE, GENERAL SERVICES ADMINISTRATION 

and 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

Comments of Central Electric Power Cooperative, Inc. 
(South Carolina 50 Santee) 

on the 
May 24, 1991 Proposed Rule-Making 

at 
48 CFR Parts 6, 8, 15, 41 and 52 

(FAR Case 91-13) 

Federal Acquisition Regulation; Acquisition of UtiUty Senic:e$ 

Central Electric Po.wer Cooperative, Inc. ("Central") hereby files these comments to the 

General. Services Administration (GSA) relative to the May 24; 1991 publication1 of the proposed 

rule-making, FAR Case 91-1j, which is a rewrite of the existing FAR coverage at 48 CFR Parts 6, 

8, 15, 41 and 52, as follows: 

follows: 

INTRODUCTION AND CENTRAL BACKGROUND 

1. All communications concerning these comments by Central should be addressed as 

C. Pinckney Roberts 
Senior Vice President & General Counsel 
Central Electric Power Cooperative, Inc. 
P. 0. Box 1455 
Columbia, South Carolina 29202 

2 Central Electric Power Cooperative, Inc. is a G&T electrjc cooperative corporation 

organized and existing under the laws of the State of South Carolina. Its corporate members 

(owners) consist of fifteen distribution electric cooperatives serving approximately two-thirds of 

the State of South Carolina. 

1 56 Fed. Reg. 23982 

I 

.. • 
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COMMENTS ON PROPOSED RULEMAKING AT 

48 CFR PARTS 6. 8. 15. 41. AND 52 

3. The proposed rewrite of the eXisting FAR coverage dealing with utility services is 

intended to establish uniform utility coverage in the FAR among all executive agencies, the 

Department of Defense in the past having been exempt Central supports the general concept of 

u~ormity among federal agencies. 

4. Central agrees with that portion of the proposed. rule-making that restricts the use of 

appropriated funds by any department agency or ~trumentality of the United States in 

accordance with the Department of Defense Appropriations Act of 1988, Public Law 100-202.· 

This law. generally .prohibits the purchase of electricity in a manner inconsistent with State law 

governing the provision of electric utility service, including State utility commission rulings and 

electric utility franchises or service territories established pursuant to State statute, State 

regulation or State-approved· territorial agreements. State policy precluding wasteful duplication 

of electric facilities should not be overridden by federal law merely to serve the "local" federal 

interest 

5. Section 41.004-5(b)(7). Central disagrees with the requirement in 41.004-5(b)(7) for 

the contract office to document the contract rue with the utility's willingness to wheel or 

otherwise transport utility service. Presently federal law restricts requirements to wheel to a 

narrow. set of circumstances. Since the Federal Courts have refused ·to mandate universal 

wheeling, these proposed regulations should not, under the guise· of documenting the file, attempt 

to do what the Federal Courts have refused to do. The willingneSs of a utility to wheel should be 

given no weight in awarding the contract Therefore there is no need to document the file and 
~ 

this provision should be omitted from the proposed regulations. 

- 2 -
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6. Section 41.002-2(b). The words "regulated supplier" should be clearly defined in the 

Definitions sections· in order to. avoid any possible confusion. 

7. Section 52241-5(d)(2). None of the contracts between Central and its other 

consumers contains a provision for an adjustment in the monthly billing due to the inability of the 

consumer to operate the service location for causes beyond its control (other than in accordance 

with a rate schedule under which Central purchases the applicable increment of power from its 

wholesale supplier). For this reason Central is opposed to this provision being required in federal 

contracts for electric utility service. 

8. Section 52.241-13(b)(c)and (d). Since subsection (a) of 52.241-13 states that the 

Government is a member of the Cooperative, the Government should abide by all the by-laws of .. . 

the Cooperative. Subsections (b), (c) and (d) relate to subjects covered by the cooperative's 

bylaws and REA regulations and should be omitted. If the provisions of subsections (b), (c) and 

(d) conform to the bylaws, these subsections are redundant; if they differ,. the Government 

becomes a "special" member, unnecessarily creating significant problems for the Cooperative. 

Thus subsections (b), (c) and (d) of section 52241-13 should be omitted from the final 

regulations. 

9. Section 52.241-13(b). If subsections (b), (c) and (d) are not omitted as su.ggested in 

paragraph 8 above, the following specific comments apply. Subsection (b) would appear to 

require that the contracting electric cooperative agree to make payment of capital credits on a 

certain date to be stated by the Contractor. Under standard, REA-approved bylaws of rural·· 

electric cooperatives, capital credits are allocated annually by member and each member is 

notified of the amount of its capital credit allocation. In the event a member has more than one 

service location the allocation is broken down by service ,location. Therefore, the information 

- 3-
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req~ested in the first sentence of this subsection is already provided to all co~umers, but 

generally not within 60 days. The time requirement should be omitted. 

HoweVer, this subsection places an additional requirement on electric cooperatives which 

is contrary to existing standard bylaws and REA mortgage requirements and could result in 

dis~atory treatment of other consumers vis-a-vis the Government as a consumer. The · 

payment (as opposed to the allocation) of capital credits is subject to the approval of the board of 

trustees of the electric cooperative and the consent of ~ and is based upon a number of 

factors, including the c~h condition of the cooperative at the time of payment. Most electric 

cooperatives pay capital credits on a first-in, first-out basis with a ten to fifteen year lag time. 

Some C<?.Operatives use a combination of first-in, first-out and last-in, fll'St-out so as to pay a 

portion of the capital credits based on ·the current year's sales. It may not be legally possible, and 

it certainly would not be wise, for the cooperative to contract to pay capital credits on a specific 

date to the Government. If it did so, its payment schedule would probably have to be made 

applicable to all consumers in order to avoid disc~natory treatment of any consumer. 

Furthermore, REA might refuse to agree to such a contractual provision, thereby putting electric 

cooperatives at a competitive disadvantage in· supplying electricity to Government purchasers. 

The electric cooperative incorporation statutes of the various States and provisions of the 

Internal Revenue Code and IRS Regulations recognize the need for a nonprofit, non-stock 

consumer-owned C<?rporation to accumulate patronage capital through the retention of excess 

earnings. No business can accurately predict its need for such retained capital for years into the 

future. To require the cooperative to commit to that which it cannot foresee would be folly for 

the electric cooperative and all of its consumers. If, on the other hand, the proposed regulatory 

language can be complied with merely by stating that capital credits will be paid "when the board 

- 4-
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of trustees so directs, subject to the approval of REA," the regulation is unnecessary Pecause the 

bylaws· adequately cover the matter. The second sentence of this section should be omitted from 

the final reguiations. 

10. Section 52241-13(e). While cooperative bylaws somet~es permit the immediate 

payment of ~apita·l credits to decedent's estates, the Government's proposed requirement is 

different. Since· it is indistinguishable from paying any consumer (individual or corporate) its 

capital credits upon mere termination of service, non-<!isc,rim.ination toward the other consumers 

would require the cooperative to significantly change its method of paying capital credits in order 

to do business with the Government. 

~or the above reasons and those stated in paragraphs 8 and 9 above, this subsection 

should be omitted from the final regulations. 

Columbia, S.C. 
July 23, 1991 

.. 

Respectfully Submitted, 
CENTRAL ELECfRIC POWER COOPERATIVE, INC. 

~ 

By: Qi;;cc;£ T. a&-.. . 
Patrick T. Allen 
Executive Vice President & Gc;:neral Manager 

• 

-s -
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Kansas Electric ·cooperatives, Inc. 

. MAILING ADDRESS 

P. 0. Box 4267 

·opeka, Kansas 66604-0267 : 

Phone(913)478-4554 

Fax (913) 478-4852 

Statewide Office at 7332 SW 21st Street, Topeka, Kansas 66 61 5 

Lester L Murphy, Jr. I 
Executive VIce President j 

MEMBEACOOPERAnVES 
Alfalfa REC, Cherokee, OK : 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) . 
18th and F Streets, N.W., Room. 4041 
Washington, DC 20405 

Ark Valley REC, Hutchinson · 

Brown-Atchison REC. Horton ' 

Butler REC. El Dorado i 
C & w REC. Clay Center i 

Caney Valley REC, Cedar Vale ! 
Re: FAR Case 91-13; Federal Acquisition Regulation; 

Acquisition of Utility Services 

Dear Secretariat: 
CMS REC, Meade 

Doniphan REC. Troy 

D. S. & 0. REC, Solomon 

Flint Hills REC. Council Grove 

Jewell-Mitchell REC, Mankato i 
Kaw Valley REC, Topeka I 

I 

KEPCo, Topeka.! 

Lane-Scott REC, Dighton ! 
~avenworth..Jefferson REC, Mclouth ! 

Lyon-Coffey REC, Burlington i 
Midwest Energy, Hays 1 

NCK REC, Bei18Yille 

Enclosed for filing in FAR Case 91-13 is an original and 
three copies of comments submitted on behalf of Kansas 
Electric Cooperatives, Inc. (KEC). KEC is the statewide 
service association for the rural electric cooperatives 
operating in the state of Kansas. We would request that 
our comments be considered in your consideration of 
amendments to the FAR concerning acquisition of utility 
services. 

Nemaha-Marshall REc. Axtell Very truly yours, 
Ninnescah REC, Pratt~, 

· Norton-Decatur REC, Norton 
1 

, 

. Pioneer REC, Ulysses i 
P.R. & w. REC, wamego! Michael W. Pete 

Radiant REc. Fredonia I General Counsel 
Sedgwick County REC, Chaney I 

Sekan REC, Girard I j h 
Smoky Hill REC, Ellsworth I 

I 

Sumner-cowtey REC, Wellington 1 Encl. 
Sunflower, Hays ! 

Twin vauey REC.Attamont; cc: Lester L. Murphy, Jr. 
UnitedREC,Iota: Wallace F. Tillman, NRECA 

Victory REC, Dodge City 

Western REC, WaKeeney : 

Wheatland REC, Scott City ; 

« 

JU~ 2 6 
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FAR Case 91-13 - Federal Acquisition Regulations; 
Acquisition of Utility Services 

Comments Submitted by Kansas Electric Cooperatives, Inc. 
In Response to Notice of Proposed Rules 

56 Fed. Reg. 23982, May 24, 1991 

Kansas Electric Cooperatives, Inc. 
7332 Southwest· 21st Street 
P.O. Box 4267 
Topeka, Kansas 66604 
(913) 478-4554 

• 



FAR Case 91-13 - KEC Comments 

Kansas Electric. Cooperatives (KEC) is the statewide ·service 
association representing the interests of the rural electric 
cooperatives providing electric service within the state of Kansas. 
our membe-rship includes thirty-two distribution co.operatives and 
two generation and transmission cooperatives, which together serve 

. throughout 80% of the state of Kansas. KEC member cooperatives 
provide retail electric service to numerous federal installations, 
including military bases, Corp of engineer projects, and federally 
owned or· operated·buildings. The proposed amendments or additions 
to the FAR regarding acquisition of utility services (56 Fed .. Reg. 
23982), if adopted, would have a serious adverse economic impact on 
several Kansas. rural electric cooperatives. For these reasons, KEC 
is interested in the proposed changes ~o the FAR. 

Issues 

For the following reasons, KEC opposes the ·proposed 
regarding capital credits contained within 52.241-13, 
Credits, specifically paragraphs (b) and (c). 

language 
Capital 

1. The language in 52.241-13 (b) and (c), 'if adopted, may be 
·inconsistent with many cooperatives' bylaws by granting the 
government greater rights to the· payment of capital credits 
than other simil~rly situated members of the cooperative. 

2. The proposed language in 52.241-13 (c) regarding the right to 
payment of capital credits, if adopted and complied with, may 
force many cooperatives to violate terms of the mortgages held 
by ·the federal gove·rnment _acting through . the Department of 
Agriculture and the Rural Electrification Administration, as 
well as jeoparde the cooperative's financial viability. 

Discussion 

1. The language ·as proposed in 52.241-13 regarding capital 
credits is both. inconsistent internally as well as being 
inconsistent with many cooperatives' bylaws. Paragraph 
52.241-13 (a) states that the government,· as a member of the 
cooperative~ is entit~ed to capital credits consistent with 
the cooperative's bylaws, the same as any other member. KEC 
would not deny this fact. And, if . the proposed· contract 
language were to only contain paragraph (a), we would not be 
writing comments. However, inclusion of paragraphs 52.241-13 
(b) and (c) cause. serious concern for KEC as they are both 
incons".i~stent with paragraph (a) and are inconsistent with many 
cooperatives' bylaws. ~ 
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Paragraph (a) correctly states that the goverrunent is a member of 
the cooperative and as such is entitled to the ··same rights as any 
other member. However, if adopted,. paragraphs (b) and (c) would 
entitle the government to additional rights regarding capital 
credits not afforded other similarly situated coope·rative members. 

Paragraph- (b) requ_ires the following: 

1. Notice of the government's accrued capital credits 
within sixty days after-~ the close of the cooperative's 
fiscal year; and 

2. The specific. amount of· and specific date in which the 
capital credits are to be paid to the government.-

Both requirements go .beyond many, if not all, of the cooperatives' 
obligations imposed by the bylaws with regard to notification of 
members' accrued capital credits. Many cooperatives' bylaws are 
quite similar to those proposed by REA and the U.s. Department of 
Agriculture in RE~ Bulletin 101-5, REA· Model Act Bylaws. The 
specific provisions contained within the model bylaws and bylaws of 
many Kansas RECs provide that within a reasonable time after the 
close ··of .the cooperative's fiscal year, the membership will be 
notified -and informed of the amount of capital credits being held 
by the cooperative on behalf of each patron. The bylaws, howeve·r, 
are silent as to any requirement regarding notification of when the 
credits will. be retired .. The model bylaws and the byla~s~many 
Kansas RECs leave it to the discretion of the cooperative's board 
of trustees as to when and how much capital credits will be. retired 
and ·paid out to the cooperative's members. This is determined 
after a thorough review of the cooperative's current and future 
financial condition. 

The proposed contract language contained within paragraph (b) 
requires the cooperative to give detailed financial data to the 
government within an arbitrary sixty-day limit. The cooperatives 
are required by REA to have an independent CPA audit conducted at 
the close of each fiscal year. Rarely is that audit conducted and 
a ·report made to the. cooperative within sixty days of the close of 
the fiscal year. In many cases, the independent CPA report is not 
available to the cooperative --until four to six months following the 
close of the cooperative's fiscal year. Requiring the cooperative 
to provide specific capital credit information, including accrued 
credits by contract number, year, .and delivery point within a 
sixty-day time limit go~s beyond the capabilities of many systems. 

Paragraph (b) attempts to bind the cooperative by requiring the 
cooperative to inform the government of a date certain when payment 
of the capital credits is to be made. ~ It would be impossible for 
the cooperative's board, within sixty,days after the close of the 
cooperative's fiscal .year, to indicate with ·any degree of 
specificity the amount of capital credits and the date certain that 
they will be retired. · 

• 



In many instances, cooperatives are on a fifteen or twenty-year 
rotation cycle, meaning that capital credits accrued fifteen or 
twenty years ago are being retired with current revenues. An 
economic reality is that the financial condition of any.cooperative 
fluctuates from year to year. Hence, the money available to retire 
accrued capital credits will also fluctuate from year to year. By 

.holding ·t-he cooperative to a date ·certain for the payment of 
capital credits long before the cooperative's board can accurately 
make that determination places the government's right to payment 
above all other cooperative consumers, as well as stripping the 
cooperative'·s board of directors of its authority and discretion as 
prescribed by state law and the cooperative's bylaws. 

2. The proposed language in paragraph (c) regarding the govern­
ment's right to payment of capital credits upon termination or 
expiration of the contract, if complied with, may cause the 
cooperative to violate its REA mortgage or even jeopardize the 
cooperative's financial condition. 

Finally, we take strong exception to the inclusion of paragraph 
52.241-13 (c) which provides as follows: 

Upon termination or expiration of this contract, unless the 
Government d1~ects that unpaid capital credits are to· be 
applied to another contract, the. Contractor shall make payment 
to the Government for the unpaid. credits. 

This provision clearly places the gover.nment' s interests and its 
right to demand payment of capital credits above all other 
cooperative consumers. Currently, when a customer ceases to take 
service from the cooperative, the customer has no right to demand 
payment of capital credits. Current customers which leave the 
cooperative system have no greater right to payment of capital 
credits than do remaining cooperative customers. All customers, 
past or current,· are generally paid when the cooperative makes a 
general rotation of capital credits, and not before. 

Cooperatives which have borrowed money from REA have executed a 
standard form mortgage agreement which controls, to a certain 
degree, the cooperative's right to retire capital credits. A 
typical mortgage provides that the cooperative will not, in any one 
year, without the approval of its principal lenders, retire any 
capital credits to its members or cons~ers if after making the 
distribution the total equity of the cooperative will not equal or 
exceed 40% of its total assets and other debits. 

Many KEC member systems do not currently meet the 40% equity 
requirement necessary to retire capital credits without the 
mortgagor's approval. The inclusion o~ paragraph (c) in a contract 
requiring a cooperative to retire capital credits to the government 
at the conclusion of the contract term, if complied with, would 
cause any cooperative with less than 40% equity . to violate its 
mortgage with REA. 

, • 



Q/- J 3.-22'1 
Additionally, several Kansas cooperatives serve very large federal 
installations which have accrued considerable amounts of capital 
credits during their years of service. -If a cooperative were 
required·. to retire all of these capital credits at one time upon 
the termination of service to the government installation, the 
cooperative in all likelihood would not have the cash available to 
do so. 

Conclusion 

The proposed contract language contained within 52.241-l3 (b) and 
(c) grants to the government greater rights than any other 
cooperative member, and if implemented and enforced will have a 
detrimental economic impact· on cooperatives providing ·electric 
service to government installations. We would strongly recommend 
that p~ragraphs 52.241-13 .(b) and (c) be deleted from the proposed 
contract language contained within the Federal Acquisition 
Regulation as pUblished in 56 Fed. Reg. 23982. 

At the very least, paragraphs (b) and (c) should be amended to 
provide that the government will be notified of its accrued capital 
credits within a reasonable time following the close of the 
cooperative's fiscal year, and delete .the requirement of notifying 
the government of a date certain when the capital credits are to be 
retired. Further, paragraph (c) if not deleted should be amended 
to provide that upon termination or expiration of the . contract 
between the ·cooperative and the government, the government will be 
paid capital credits in accordance with the cooperative's bylaws 
and general rotation policy. 

Thank you for this opportunity to submit comments regarding the 
proposed amendments to ·the Federal Acquisition Regulations 
regarding Acquisition of U.tili ty Services. 

. . 

Respectfully submitted, 

Kansas Electric Cooperatives, Inc. 
7332 Southwest 21st Street 
P. 0. Bo·x 4 2 6 7 
Topeka, ~ansas ~6604 
(913) 478-4554 
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Rushmore Electric Power Cooperative, Inc. 

1715 Cambell, P.O. Box 2414 
Rapid City, SO 57709-2414 

July 23, 1991 

General Services Administration 
FAR secretariat (VRS) 
18th and F. streets, N.W. 
Room 1041 
Washington, DC 20405 

RE: FAR Case 91-13 

To Whom It May Concern; 

Phone: (605) 342-4759 
Fax: (605) 348-2026 

Rushmore Electric Power Cooperative is a wholesale electric 
power supplier to eight rural electric distribution 
cooperatives in western South Dakota. Some of these systems 
serve federal facilities and would be subject to your above 
referenced rules. 

We became aware yesterday on return from vacation of the 
proposed GSA rule on the acqu~sition of services from 
utilities (56 Federal Register 23982). In this, GSA is 
proposing language be added to all contracts between federal 
facilities and cooperative utilities. 

We are concerned with subpart "52.241-13 - Capital Credits". 
Subtitle (b) under this section calls for 60 day notice of 
accrued credits stating the amount and date payment is made. 
We are opposed to the 60 day notice as the books are not 
usually closed that soon and because it calls for treatment 
other than normal for the balance of the distribution 
cooperative membership. Additionally they would not yet have 
information on credits earned at the wholesale level which 
would be part of the assigned .credits. Notice at that time of 
the method and time of payment would not be available because 
many systems are on an· eight, ten or twelve year (example 
only) ·credit repayment schedule which are recommended by REA 
who also sets payment formulas. The boards of directors make 
repayment determinations at or near the time of payment based 
on factors then. ~ 

., 
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General Services Administration 
Paqe 2 

We oppose subtitle (c) as well because it direc~s that credits 
will b~ paid upon termination of a contract unless assigned to 
another contract. This calls for payment out of s·equence and 
not according to policy or organization bylaws. It may as a 
result place a financial hardship on the cooperative. 

There are numerous other areas in the rules we have concerns 
with. These, however, pertain principally to retail power 
sales so we--because of limited time--will rely on our member 
distribution systems to address them. 

Your consideration of our concerns in maklnq your rule chanqes 
woul~ be qreatly appreciated. 

~~~3jt6_ 
Robert F. Ma~~~neral Manaqer 

RFM/dt 

.. • • 



.. OWNED BY THOSE 
WE SERVE" 

bAVIESS-MARTIN COUNTY q 
. . . Q/-/1 .... 22 

----RURAL ELECTRIC MEMBERSHIP CORPORATION----­
P.O. Box 540 

.J T.I l y 2 4 • 1 9 9 1. 

Gene(al Serv1ces Adm1n1sttat1on 
FAR Secretariat <VRS> 
18th and F Streets 
N. W. , Room 40 41 
Wash1ngton, Q.C. 20405 

I:-, Re : FAR Case 91-1 3 

Dear Sirs: 

Washington, IN 47501 
Phone: (812) 254-1870 

The recently pT.lb!ished proposed rule on the acqu1s1tion of 
se~v1ces from ut1lities <56 Federal Reg1ster 23982> has ra1sed 
c':>ncern among the C:av1ess-Ma1·tin County REMC Directors. 
Espec1ally, Sect1on 41.007 CJ> where it proposes that feder·a: 
fac1.l1ty contracts with the cooperat1ve electr1c util1t1es 
conta1n a clause substant1ally the same as the clause at 52.~4:-
13. Cap1tal Credits. Th1s clause contains prov1s1on wh1ch wou~d 
v1olate the pr1nc1ples by which cooperat1ves operate, and· the 
prov1s1on would also hold the potential to do financial harm to 
the e:ectr1c cooperative. 

In paragraphs <b> and <c> it calls for government fac1lit1es to 
rece1ve discr1m1na:ory, preferent1al treatment 1n recovery of 
~ap1tal credits. Cooperatives are run by democrat1cally el.ected 
boards of d1rectors ~ho establ1sh the cr1ter1a for 1f and when 
caplt-~1 c.~·edits may be distributed. to member-::onsumers. l':'"le 
board; ~f d1rectors establ1sh capital cred1t po!1cies wh1ch a:e 
1ntended to treat all consumers equally in receiving cap1tal 

.credits. For the federal government to try to establish 
contrac~ual requirements for preferent1al treatment in which :ase 
federal facilities would rece1ve ca.p1tal cred1ts 1n advance of 
ot.her consumers, VJ.olates this f·~remost pr1nciple of equal 
treatment for all consumers. 

Thank you for the opportun1ty to offer our observat1on on th1s 
mat.t.er. 

S1ncer8ly, 

~::.2-fJ~~~ 
VRobert L. Barron 

Genera.! Manager 

RLB:tJS 

& .. 
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P.O. Box 2929 
Palmer. Alaska 99645 
Telephone: (907) 745-3231 
Fu: <907) 745-9328 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets NW. Room 4041 
Washington, D.C. 20405 

Dear Sir /Madam: 

Re: FAR Case 91-13. Proposed Rule for Federal Acquisition Regulation; Acquisition of 
Utility Services 

Matanuska Electric Association, Inc. (MEA) submits the following comments on the 
proposed regulations in FAR Case 91-13. 

The proposed rules appear to establish very specific contract requirements for the 
acqutsition of utility services. On the other hand, Part 41 - section 41.007(a)- Contract 
clauses provides for varying the contract terms to meet the specific conditions relating to 
a utility. More specifically, this section states~ 

" ... To accommodate requirements that are peculiar to the contracting 
·situation, this section prescribes clauses on a 'substantially the same as' · 
basis (see 52.101) which permits the contracting officer to prepare and 
utilize variations of the prescribed provision and clauses, in accordance 
with agency procedures." 

Given the apparent flexibility noted above, MEA still has a particular concern about the 
clause relatmg to capital credits. The concern relates to section 41.001(j}, which requires 
a contract to contain a clause substantially the same as the clause at 52.241-13- Capital 
Credits, when the Federal Government is a member of a cooperative ·and entitled to 
capital credits. 

Specific to clause 52.241-13- Capital Credits, MEA believes that only subpara~raph (a) of 
this clause should be required. Subpara&raph (a) would assure the contractmg officer 
that the Federal Government~~ treated, as !elatin~ to cap~tal credits, the same as 
other members of the cooperattve; t.e., on a basts consiStent wtth the by-laws of the 
cooperative.· MEA has an established policy, administered by the Board of Directors, to 
manage its capital credits pursuant to the terms of the· co-op's by-laws. Also, MEA has 

· paid capital credits each year since 1983. MEA recommends that the final rule include 
only subparairaph .(a) of proposed section 52.241~13 . 

• • 



FAR Case 91-13 Letter 
.July 23, 1991 
Page 2 · Q!-19-J.~ 
If subparaKraphs (b). (c) and (d) of proposed section 52.241-13 are included in the final 
rule, MEA notes tbat in order to meet 1ts peculiar circumstances, the language in such 
subparagraphs would have to be modified. It would be MEA's understanding that the 
language in such subparagraphs could be negotiated With the contracting officer to meet 
MEA's requirements. · · 

Concerning 52.241-13(b) and (d). MEA's syst~ms will not permit the allocation, 
notification of payment date and subsequent retirement payment of capital credits on 
the timeline, or by the method required in such subparagraphs. As noted above, MEA 
has an established policy and has paid capital credits each year since 1983. MEA believes 
it is unreasonable to expend the resources nece~ to change its capital credits policy 
and systems to meet the requirements of one of its approximately 25,000 members. 

More specifically to 52.241-13<c), MEA's by-laws· do not provide for the payment of 
unpaid capital credits to members when they are no longer members of the co-op. The 
capital credits retirement payment is made on a percentage basis, as approved by the 
Board from year-to-year. SunparaKraph (c) is not clear as to its intent. If the intent is 
that all capital cred1ts allocated to the Federal Government under a specific contract 
would be paid in full at the en~ o,f the con!ract. MEA's m~mbership probably woul~ 
have·-to amend the by-laws to provtde for this payment. This amendment would requ1re 
MEA to tr~at the membership of the Federal Government, as to capital credits, 
differently than that of other members. MEA believes that this requirement is 
unreasonable and should be deleted from the final rule. 

MEA again recomme·nds that subparaifaphs (b). (c) and (d) of proposed section 52.241-13 
- Capital Credits be excluded from the fmal rule. Subparairaph (a) would assure the 
Federal Government that its capital credits will be handled pursuant to a cooperative's 
by-laws. · 

Sincere! y, .. •. 

~~frt~ 
James N. Woodcock 
Manager of Administration 

ldl 

• 
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President 
-Donald J. Paumen 
Maple Lake, Mn. 

Vice President 
Alvin E. Heinz 
Rogers, Mn. 

Secretary-Treasurer 
E.S. Knickerbocker 
Annandale, Mn. 

Directors 
Byron C. Gustafson 

. Buffalo, Mn. 

Howard L. Ellis 
Buffalo, Mn. 

Chris A. Lantto 
Annandale, Mn. 

Thomas Mach 
Maple Grove, Mn. 

Sandra Hunz 
Maple Plain, Mn. 

·Arthur E. Watkins 
Hamel, Mn. 

General Manager 
David P. Larson 
Buffalo. Mn. 

Wright-Hennepin q/..;1 ~ .... 'J.3/ 
Cooperative Electric Association 
P.O. Box 330 • Maple Lake • MN 55358-0330 

July 18, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. Room 4041 c--­

W ashington, D.C. 20405 

RE: FAR Case 91-13 

To Whom It May Concern; 

This letter is to express my concern for certain conditions detailed 
in proposed rule 41.007G). · 

I have particular concern with two provisions in the pro.P.osed rule. 
The one provision states that the cooperative shall provtae to the 
Contracting Officer a notice of of _accrued capital credits within 60 
days after the close of the Contractors fiscal year and the date that 
payment is to be made. The second concern IS that upon termination or 
expiration of the contract1 the C9ntractor shall make payment to the 
Government for the unpaid credits. -

Both of these conditions would: 

1. ~e c9ntrary to the By-Laws of almost all of the cooperatives 
m this country. - . 

2. Provide a hardship on some cooperatives where the Government 
is the largest and principal customer. -

3. Would discriminate against the other members of the 
Cooperative by providing- preferential treatment of one 
customer over another. · - · 

4. Contradict ether rules established by the Government under 
the Rural Electrification Act which requires the Cooperative­
to maintain a certain level of equity. 

5. Decreased equity would mean increased long term borrowing. 

I strongly urge you to codsider. the above concerns and request that 
the rules ~e mooified to el!minate changes that ~an seriously affect 
the operations and well being of the rural electric program. 

Sincerely, 

G:··'j 
David P. Larson 
General Manager 

• Hennepin County Toll Free 441-5280 • Wright County Toll Free 1-800-762-1206 • Maple Lake & Locale 963-3131 

• • 24-Hour Fax (612) 963-3915 - • 



Valley Electric 
Association, Inc. 
800 E. Hilzhwav 372 
~.0. Box ~237 · 
Pahrump. Nevada 89041 
Telephone (70:!) 727-5312 
Fax ( iO:!) i!-7-63:!0 
1-~00-7-C-3330 (In Nevada) 

General Services Administration 
FAR Secretariat (VRS) 
18th & F S~reets, N.W. 
Room 4041 
Washington, D.C. 20405 

Reference: FAR Case 91-13 · 

Dear Sir: 

July 23, 199.1 

We are a small electric distribution cooperative located in rural 
southern Nevada. We strongly object to the proposed rule on the 
acquisition of services from titiliti~s at 4l.OQ7(j) and 52 .. 241-13 
Capi'tal Credits. 52-241-13(b) states that the date the payment of 
capital credits to.the government is to be made. Our bylaws state that 
payment shall be at the discretion of our board of directors. Their 
decision if and when to pay capital credits is based on various fact~rs 
at the time and no date certain can be placed on payment of such credits 
in advance. 

52.241-13(c) states that payment of capital credits to the government 
shall be made upon termi~ation or expiration of the contract_. Our 
bylaws state that capital credits are paid on a "first in first out" 
basis, thereby not allowing such payment any other way. 

52.241-lJ(d) states payment will be made by certified check. I see no 
reason to treat any single consumer different from all others in this 
resard. Our regular general fund check is adequate for this purpose. 

In my judgement, if these proposed regulations are required to be part 
of any new contract for services from utilities, we and probably many 
other utilities have signed our last contract for such, services with the 
government. 

Thank you for the opportunity to comment. 

T2e~ely, 

Ross L~ Dohlen, 
General Manager 

RLD/djb 

• 
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Washington Electri~ 
Membership Corporation 
2S8 North Harris Street 
Post Office Box S98 
s·andersville, Georgia 31082 
Telephon~ (912) S52-2577 

July 22, 1991 

General Services Administration 
FAR Secretariat <VRS> 
18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Re: Proposed Acquisition Regulations: Acquisition ·of Utility 
Services, S6 Fed. Reg. 23982 <1991> <FAR Case 91-13> 

Gentlemen: 

Washington Electric Membership Corporation offers the following 
comments relative to the above proposed rule. 

Subsections <b> and <c> of the proposed rule appear to be in 
conflict with the bylaws of the cooperative an~ would cause the 
bylaws to be violated should payments be made according to the 
proposed rule. It also appears to be in direct confilct with the 
guidelines from the Rural Electrification Administration that 
requires the accumulation of equity through minimum Times 
Interest Earnings Ratios and Debt Service Coverage ratios. The 
early pay~ent of capital credits to governmental contracts that 
have ter~inated would require that ·other consumers be billed at 
higher rates to provide capit~l for these refunds. This co~ld be 
determined to be a violation of the bylaws or state statutes 
which govern the cooperative. The ·early· payment of capital 
credits to one class of customer relative to all other customers 
may have an impact on the.cooperatives tax exempt status because 
it could be inconsistent with the requirements of the IRS for 
cooperative status, that the cooperative operate on a 
.,cooperative basis ... 

Since there are 
basic opera-tion 
and <c> of the 
retirements to 
conditions and 
customers. 

so many areas that could significantly affect the 
of a cooperative, we feel that subsections <b> 
proposed rul~ be eliminated and capital credit 

governmental agencies be rettred under the same 
at the same time as retirements to all other 

Si_n~r~ 

7-U~L.~ )1,~~ 
Robert S. ·Moore, 
General Manager 

"Owned By Those We Serve'' 

?6 
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BOARD OF 
TRUSTEES 

Don B. Ellis 
OIS(fiC( 1 
Roosevelt Ok1anoma 

Fred J. Stowe 
01Sir1C! 2 
8la1r. Qkranoma 

Charles A.-Barrett. 
OIS!riCI 3 
~llus. Oklahoma 

J. Darrel Riggins 
OIS!riC! 4 

Freaenci<. Oklahoma 

Fre·d N. Elsener 
J;S(riC! 5 
r~oron Oklahoma 

Wendell Mints 
01Sir1CI 6 
Vernon Texas 

Carl Brockriede 
D•stnct 8 
Electra. Texas 

Jimmy Holland 
01Str1CI 9 
Vernon. Texas 

Ray Beavers 
General Manager 

700 North Broadway 
P.O. Box 310 
Tipton. Oklahoma 
73570·0310 

405 I 667·5281 
405 I 667 ·5284 

1·800·256· 7973 

.Jt..ll \/ 23" 199-1 

General Services Administration 
~AR Secretariat <VRS> 
18th ahd F. Streets~ N. W .• Room 4041 
Washington~ D. C. 20405 

Ref: General Services Administration~ Federal 
Acquisition Regulations for the Acquisition of 
Utility Services (FAR Case 91-13) (52.241-13 
Capital Credits> 

.Gentlemen: 

We are writing you in regard to the proposed 
change in payment of Capital Credits to be paid to the 
Gc•ve)-nment. 

We strc•rsgly c•ppc•se parag;-aph -(b > of a·s-ticle 52-241-
13 Capital Credits. 

Southwest Rural Electric would be unable to meet 
the si~tv davs after the close of our fiscal year and 
also w6uid b~ ·unable to give the date.of.payment because 
tMat is determined by the financial condition of the 
Cooperative and would have to be in compliance with the 
bylaws of the Cooperative. 

Under <c> Upon Termination or Expiration of the 
Contracts; the Cooperative~s bylaws state that Capital 
Credits will be paid to a natural person and this 
change~ of course~ would have to be submitted to the 
Cooperative~s membership for a change in the bvlaws. 
Currently~ Southwest Rural is not refunding Capital 
Credits· because ·of the financial condition of the 
Cooperative. and they will only be refunded upon the 
dis~retion of the Board of Trustees and with the 
ap~roval of the Rural Electrificati6n Administration and 
the Central Finance-Corporation. Therefore, we oppose 
any change in the 9overnment contracts as proposed under 
the above reference. 

.. 

Sincerely !I 

Ray B avers~ General Manager 
SOUTHW ST RURAL ELECTRIC ASSOCIATION 

• 

...... I" ...... 
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HOT SPRINGS REA, Inc. 

P. 0. BOX 63o-S04 FREMONT STREET I TMERMOPOL.IS. WYOMING 82443 I Pt-IONE 307-864-3157 

Gene,·al Services Administt·ation 
FAR Secretariat <VRS> 
18th and F Streets~ N.W., Room 4041 
Washington, DC 20405 

Subject: FAR Case 91-13 

b~ar Ladies and Gentlemen: 

1 -800-826-3446 

In t~e May 24, 1991 Federal Register on page 23990, Section 
52.241-13 Capital Credits, par~graph <b> reads as follows: 

''Within 60 dayc; after the close of the ·Contractor's fiscal 
year, the Contractor. shall furnish to the Con~racting 
Officer, or the designated representative of the Contracting 
Officer, in writing, a list of the accrued credit~ by 
contract number, year, and delivery point. Also, the 
Con t :- a c to,- sh a 1 1 state the amount of c a p i t a 1 c r ed i t s t o be 
paid to the Government and the date payment is to be made." 

The requirement to submit a complete capital credit ,-epar-t 
within 60 days of the close of the fiscal year is currently 
unachievable. Hot Springs hopes to hav~ the member notices in 
the mail within the next 30 days, showing the outstanding capital 
credit balances and the 1990 allocation to the membership. 

The rule.further requires that notice be given as to when 
the capital credits will be paid. It is not possible for us to 

comp 1 y with· that request for the fa 11 owing reason. In tr.e f i .- s t 
quarter of each year, the Hot Springs Soard of Directors is 
required to review the financial health of the cooperative and 
make a determination as to the amount of capital credits that 
will be retired. A major portion of our members capital credit 
account is made up of power supplier-capital credits that are 
p a i d p n 1 y upon r e c e i p t of payment by the p o •.Ne ,- sup p 1 i e r . T h i s 
me-ans that other than a r-eview of the histor-ical pattet·n~ tr.e 
future is indeterminate. 

.. 
Paragraph Cc> is restated below: 

" Up o n t e r· m i n a t i a n · G r e x p i r a t i a n o f t h i s c o r"'l t r a c t , u n 1 e s s t t-: e 
Government directs that unpaid capital credits are to.be 
a p p 1 i e d t c an o t her c o n t r a c t , t h e C a n t i- a c t a ,- s h a 1 1 , n a 1< e 
pdymei-.t to the Goverr1ment for the unpaid cl-ed its." 

• • 



Page 2 
GSA - FAR Case 91-13 
July 23., 1991 

This paragraph calls for the retirement of capital c~ed1ts upon 
termination of service. This is not consistent with our policy 
of rotating on a fixed dolldr amount each year with a target of a 
fifteen year rotational period. It does not seem correct to 
provide the Government with ~n advantage that is unavailable to 
our other members. 

~ection 41.004-1 Acquiring Utility Se.rvices, Policy, page 
23983, paragraph <e> reads as folldws: 

"Prior to acquiring electr-ic utility. ser-vices on a 
competitive basis in an area governed by a franchise service 
territory, the contracting officer shall determine, with the 
ddvise of legal counsel, by a market survey or any other 
appropriate means, that such competition would not be 
inconsistent with state'law governing the provision of 
electric utility service, including state utility co~mission 
rulings and electric utility franchises or service 
territorie~ established pursuant to state statute, state 
regul~tion, o~ state-approved territorial agreements. 
Proposals from alternative electric·suppliers must provide a 
representation that service can be provided in .a manner- not 
inconsistent with section 8093 of Public Law 100-202 <see 
41.004-1<d>>. The representation must be supported with 
a p p r qp r j ate 1 ega 1 and fa c t u a 1 rat ·i on a 1 e • " 

The Government should not be able to entertain bids fa~ electric 
service on a competitive basis under any circumst~nces. In mo~t 
states the electric utility has a legally protected service area~ 
The U.S. Government should use the locally certified electric 
utility and pay the reasonable rates and tariffs established by 
the State Regulatory Public Utility Commission in the same manner 
as any other consumer. 

Thank you for the opportunity to comment on your proposed 
rule. Please let me explain if my concerns are unclear. 

JOK/ddg 

CC: Bob Bergland, NRECA 
Tom Trowbridge, WREA 

• 

Sincerely, 

HOT SPRINGS R.E.A., INC • 

... ~»~ 
Kirsch 

Manager 

• 



July 17, 1991 

General Services Administration 
FAR s·ecretariat (VRS) 
18th and F Streets, N.W., Room 4041 
washinqto·n, DC 20405 

RE: FAR Case 91-13 

Dear SiJ;: 

This letter is in·response. to a proposed· rule on the dCquisition 
of services from utilities. The General Services Administration's 
proposal to add language at section 4i.007 (j) concerning Capital 
credits would be almost impossible-to comply with and at the same 
time would not be in agreeme.nt with our cooperative's by-laws. 

I will respond to the proposed rule by paragraph as it was printed 
in the Federal Register. 

Paraqraph A - In order for the Government to be treated like 
any other member and be consistent with· the by-laws of the 
Cooperative, it would be impossible to specify the time of 
payment of the capital credits. Our by-laws call for a review 

·of the financial condition of the Cooperative before any 
decisions are·made to retire capital credits. 

Paraqraph B As in paragraph A, . the by-laws of the 
cooperative would make it impossible to furnish a date of 
payment. The other in-formation. asked in this paragraph is 
already being provided to all of our members. 

Paraqraph c - As in the first two paragraphs, in order to 
comply with this paragraph, the cooperative would not be in 
c9mpliance with our own by-laws. our by-laws do not permit us 
to retire a member's capital credits · when they disconnect 
their service. Their capital credits are retired at the same 
time as all other members. There is no differentiation between 
inactive and active members when retiring capital credits. 

Paraqraph D - The requirement that the payment of capital 
credlts be made by certified check is both costly and 
insulting. The cost of a -certified ·check in both time and 
money would be unnecessary. The other information required in 
this paragraph is already being provided. 

-------------------~---------------------·-· 
I·Ll~"r: Ht::.ld r~land. SC 29925 . """ i . ~ . . .. , .: .... 
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·In closing, I would like to emphasize the fact that a proposal like 
this would require our Cooperative to change our by-laws in order 
to comply. What our Federal Government is proposing would require 
that they receive preferential treatment over the other members of 
the Cooperative who are citizens. 

Sincerely, 

PALMETTO ELECTRIC COOPERATIVE, INC. 

-"~~; . .... .~/...,~. ',:.-.; -~. !.: :./--·,·-.,/- .. ··/~ ,. - ··-

G. Thomas Upshaw 
President & Chief Executive Officer 

GTU:ncr 

• • 



Amicalola 
Electric Membership Corporation 

P.O. Box 10 
Jasper, Georgia 30143 
Telephone: (404) 692-6471 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

RE: FAR Case 91-13 

Gentlemen.: 

In reviewing the proposed regulations set out by 56 Fed.Reg. 
23982 (1991) (FAR Case 91-13), we are concerned about tpese 
regulations. 

It would not be possible to furnish an accurate list of capital 
credits with 60 days after the close of our fiscal year. We do 
not complete this list until our year end audit is completed and 
reviewed. ·This is generally after 120 days. · We als.o are 
required to pay on a FIFO basis. Therefore, paying a government 
entity at termination of the account would violate our by-laws 
and in fact would impair -vested contractual rights in private 
contracts. 

We have always considered capital credits a part of owner's 
equity. Your suggested change would in reality change this to a 
form of liability that could jeopardize the basic means by which 
cooperatives are capitalized. · 

If we.make an exception of paying governments, we feel that this 
would be ·unfair. Paying government capital cred'its prior to 
paying· others is unfair to the rest of our members. We do not 
feel that a government entity is entitled to pr~ferential 
treatment nor should such preference be legislated. 

With respect to connection charges, our~ooperative operates on a 
cost of service principal. Any costs that are not properly 
charged to our class of consumer are paid by other classes. · To 
allow the government to escape· their cost would also violate our 
by-laws and state status. 

JUL 26 .. • • 



Genera1 Services Administration 
RE: FAR Case 91-13 

Page-2-

This proposed rule may be in reference to . a subchapter T 
cooperative. EMC's are 501 (C) (12) tax exempt. The subchapter 
T cooperatives excess margins are "patronage dividends" while 
EMC's refer to margins as "capital credits."· 

We·ask that you review your proposed regulations in detail prior 
to making any decisions. If we can answer any questions, pl~ase 
feel free to contact us. 

Manager, Finance & Accounting 

CG:bg 

Bringing POWER to this area for over 50 years 

. .. .. • 



BON HOMME YANKTON 
ELECTRIC ASSOCIATION, INC. 

P.O. BOX 158 • TABOR, SOUTH DAKOTA 5706.3 • PHONE (605) 46.3·2507 

· July 23, 1991 

MEMO TO: 

FROM: 

SUBJECT: 

GENERAL SERVICES ADMINISTRATION 
F A R SECRETARIAT (VRS) 

RONALD E. KOUPAL, GENERAL MANAGER 
BON HOMME-YANKTON ELECTRIC ASSOCIATION 

F A R CASE 91-13 

We are writing this memo to voice our concerns about the 
proposed changes of legislation on F A R Case 91-13. 

Bon Homme-Yankton Electric Cooperative opposes any of the 
proposed changes to 52. 2 41-13 capital credits Pa·rts B & C, 
52.241-8 connections charge, and 52.241-5 ~ervice provisions 
Parts A, B, and D. 

Bon Homme-Yankton Electric has by-lawR and policies that 
provide guidance in the management of our day to day 
operations. It is the opinion and feelings of th~ Board of 
Pirectors and Management of Bon Homme-Yankton Electric that 
no member shall be given preference treatment in these areas, 
whether it be the federal government, a large industrial 
load, or a residential consumer. 

REK:kjk 

JUL 2 6 
.. • 
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qr~-J ~- :2?/1 
. GRANO ELEC·T.RIC COOPE·RATIYE, INC. 

SERVING NEARLY 10.000 SQUARE MILES 011' NORTHWESTERN ·~UTH DAKOTA 

P. 0. BOX 39 WITH DEPENDABLE ELECTRic; SERVICE 

BISON. SOUTH QAKOTA • 57620 

July 23, 1991 

General Services Administration 
FAR. Secretariat (VRS) 
18th and F Streets, N. w. 
Room 4041 
washington, o.c. 20405 

PHONE 605 • .244-5211 

RE: FAR Case 91-13 

Oear Sir.s : . 
.. 

The following are offered as comments in regard to FAR case 91-13 pro­
posed rules for the acquisition of services from utilities (56 Federal 
Register 23982). 

We find· the provisions of paragraph 52;.2.41-13 on Capital credits to be 
unworkable and in violation of established bylaws and procedures. No­
tification required per 52.241-lJ(b) is unworkable in that it does not 
allow adequate time for audit completion and Capital Credit alloca­
tion. We believe 120 days would be an adequate time frame. Paraqraph 
52.241-13{c) would.violate the first-in, first-out principle adhered 
to by most cooperatives and would be unfair' to other consumers who 
wo~ld be paid on a rotational basis. 

We appreciate the opportunity to comment on the proposed rules so that 
these inequities can be caught before implementation. 

General Manager 

ODH:gj • 

JyL 2 6 !99! .. • 



Ravalli County Electric Co-op 

July 22, 1991 

General _Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW 
Room 4041 
Washington, D.C. 20405 

RE: FAR CASE 91-13 

NE 1051 Eastside Highway 
P.O. Box 109 

Corvallis, MT 59828-0109 Q/-13-~J./ 0 

By this letter we are providing comments on the proposed rule under· FAR Case 91-13 as · 
published in the Federal Register Notice of May 24, 1991. 

If a Federal agency is a member of an electric cooperative, then that agency should be granted 
the same right and privileges as any other member of that cooperative. By complying with 
subsections (b) and (c) of Section 52.241-13 Capital Credits, it would be discriminatory to the 
rest of the membe~hip~ Also, an audit of the coopet:ative is not always possible within the 
60 day. time frame stated. We suggest eliminating subsections (b) and (c). 

Sincerely, -
' J ./ 

~ ~~~Ut#/. ( £J~~71 
Richard /.Brown 
General Manager 

• 

.. • 



·~ , •• 
EMCO 

DIXIE ELECTRIC MEMBERSHIP CORPORATION 

July 23, .1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets 
N. W. , Room 4 o 41 
Washington, DC 20405 

Re: Comments on FAR Case 91-13 

Dear Sirs: 

POST OFFICE BOX 15659 504-261·1221 

BAlON ROUGE. LA. 70895 

The proposed rule to changes contained in federal contracts between 
Federal facilities and cooperative utilities would have a 
disproportion~te impact upon the operations of DEMCO. Although we 
have :only one part time Federal contract,- it would require us to 
substantially alter our current accounting system, at unknown 
costs, as well as amend the cooperative's bylaws to permit special 
treatment for that contractor. 

DEMCO is funded by the Rural Electrification Administration and as 
such must abide by the mortgage agreement with that Federal entity. 
One of .the provisions of the mortgage is that a cooperative may not 
pay capital credits, ·without special pennission of RE..~, if the 
cooperatives equity is below 40% of total assets. DEMCO's equity 
is currently approximately 14%. Furthermore, DEMCO has. not paid 
capital credits to its members in the past and ·does not foresee a 
time that it can. 

DEMCO has just finished a workout agreement with the REA that has 
restructured our debt to that age:ncy due to. the weak financial 
condition of the cooperative. The last thing that we need at the 
moment is additional Federal regulation, which would increase our 
costs, to address a nonexistent problem. Moreover, the 
cooperatives bylaws would have _to~ be amended to give this 
particular part time contractor speci,fic and preferential treatment 
over our other 57,621 members. 

The issues raised by these proposed changes are not ones of minor 
inconvenience and costs. They are real and would have a dramatic 

ASCENSION PARISH 622·2549 CENTRAt. 261·1177 OENMAM SPRINGS 665·8932 GREENSBURG 2226132 ST. FRANCISVIL.L.E 635·3348 ZACHARY 654·9355 
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NATIONAL SCIENCE FOUNDATION 
1800 G STREET, N.W. 

WASHINGTON, D.C. 20550 

General Services Administration 
FAR Secretariat (VSR) 
18th & F Street, NW 
Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

__ Jqly 18, 1991 

The National Science Foundation has reviewed the Notice of 
Proposed Rulemaking regarding Acquisition of Utility 
Services. We have no comments or objections to the proposed 
rule in the FAR case cited above. 

Sincerely, 

!.~;!_ 1/ . }·t! 1/. I If . ~.-for-
WJ;lliam S. Kirby . I ,tt' 
Division of Grants'& Cont~acts 

JUL 3 I 1991 

.. ··-- ___ .._ .... --------·-·-------· ·-··------ -- --·· - ' 



DEPARTMENT OF THE NAVY 
ATLANTIC DIVISION 

NAVAL FACILITIES ENGINEERING COMMAND 
NORFOLK. VIRGINIA 23511-6287 

9/-/~-::...~0KJS 9 
(804) 444-9584 
(A/V) 564-9584 

IN REPLY REFER TO 

11300 
164 

~{· l J'..l;_ jJ d 

From: Commander, Atlantic Division, Naval Facilities Engineering Command 
To:. Commander, Naval Facilities Engineering Collltland, Headquarters 

Subj: FAR PART 41 -ACQUISITION UTILITIES SERVICES (FAR CASE 9~-13) 

Encl:· (1) Comments on Draft FAR Part 41 

1. Pursuant to your request, general and specific comments on FAR 41 are 
provided by enclosure (1). 

2. Should you have any questions, please contact Mr. Roy B. ~1orris at 
Commercial (804) 444-9584 or Autovon 564-9584. 

Copy to: 
CHESNAVFACENGCOM (Code 111) 
NORTHNAVFACENGCOM (Code 024) ·. 
SOUTHNAVFACENGCOM (Code 0221) 
WESTNAVFACENGCOM (Code 164) 
PACNAVFACENGCOM (Code 113) 

-

WESTNAVFACENGCOM (Code 163) 

FAR~~~if 
18th and F Streets NW 
Room 4041, GS Building 
Washington, DC 20405 

Quality Performance . . . Quality Results AUG 5 1991 



q/-13~ 
24 July 1991 

LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART 41 

I. GENERAL COMMENTS 

* Part 41 still continues to be a GSA instruction. 
Secti6ns 41.004-2, 41.004-5 and 41.005 ~re specific to 
GSA award and administration of their contracts. As DOD 
is a Contacting Agency thes~ sections _should be omittad 
from Part 41 or at least designated ·Not Applicable-To 
noo·. Each agency will establish required award and 
adciinistrative procedures in th~ir supplements to FAR. 

* In May 1991. we reviewed and pr·ovided comments on DFAR 
Part 241. Resolution on Part 41 language should precede 
resolution of DFAR Part 241 language. 

* Section 41.002 (5) specifies that Part 41 will not be 
applicable to acquisitions in foreign countries. Since 
there is v•ry little guidance in this area, our next 
logical step would be to incorporate some basic guidance 
in DFAR. 

II. SPECIFIC COMMENTS 

41.001 Definition of Utility Service - Delete the last 
sentence. The problem with the wording of this sentence 
is that it says that other services (e.g., rubbish 
removal, snow removal) may be considered to be utilities 
when they are exempt from the Service Contract Ac.t of 
1965. This Act-lists exemptions, one of which is 
utilities. This is an unbroken circle which solves 
nothing. Recommend that the wording be replaced with 
t·hat in paragraph S5-101. 1 of ASPR Supp 5 which· says 
these services may be treated as utilities ·when the 
services are performed by public agencies or utilities 
on a contractual basis and are subject to public 
regulation·. 

41.004-1 {b) -Change to read: ··For utility services exceeding 
S25,000 per annum including any connection and/or 
termination charges. agencies shall ... • 

~ 

{b) - Delete everything after the first sentence. 
Acquisition of utility service' from governmental 
agencies. quasi-governmental agencies, or municipalities 
makes it imperative that·each agency have the 
flexibility to utilize the utility supplier's 
application form when it is in the best interest of the 
U.S. Governm~nt and the supplier's application form 
·does not violate U.S. law. Each _agency must address 
this issue with their own procedure·s. 



41.004-2 Delete this entire section or designate it ·NoT 
APPLICABLE TO DOD .AGENCIES .. These procedures are GSA 
specific and should not be applicable to DOD agencies. 
As ~ith all other types of DOD contracting; DFAR, NAPS, 
and P-68 establish contacting p~ocedures. · 

41.004-5 Same·comment as included with 41.004-2. 

41.005 Same comment as included with 41.004-2 

41.006-1 Rewrite the first sentence to read, ·Agencies shall 
review (a) utilit~ service invoices exceeding $25,000 
per annum on a montlly basis; and (b) each contract or 
other written request exceeding $100,000 on an annual 
basis.· 

41.008 This paragraph requires the use of SF 33 which 
stipulates the contract to comply with the standard 
format.as specified in item 11 of the form. This 
conflicts with the ASPR Supp 5 format (paragraph 
S5-203) we are now using and which is recognized by the 
utility industry as the standard. We must have the ASPR 
Supp 5 flexibility of format. It has become increasing 
more difficult to execute standard FAR contracts with 
sole-source utility suppli~rs. Changing to a new format 
with various sections that do not apply to utilities 
contracts will only hamper the .contracting process. 
Part 41 must recognize that utilities contracts are 
sole-source and unique and have evolved in an 
environment of Federal,State and Local regulations. 

41.010 (a} Service specifi~ations should be included in 
the review of Part 41. 

(c) Delete this paragraph in its entirety. Comment on 
Section 41.008 eliminates the utilization of SF 33. 

52.241-2 (a} - (c) - These subparagraphs effectively limit 
utility contracts 'to a ten year definite period. They 
are written aro.und the GSA ten year standard authority 
and ignore the indefinite term contact authorization of 
ASPR Supp 5. The scope and term clauses of ASPR Supp 5 
are more appropriate for a utility service contract. 
Therefore, replace subparagraphs (a} thru (c) with the 
ASPR Supp 5 clauses (paragraph S5-203.1}. 

52.241-5 (a} and (b) -The industry hassmoved away from the 24 
range as being accurate. We need to follow suit. These 
subparagraphs should state that no meter should be 
placed in service .that does not record 100% accurate 
under normal testing conditions. 

-2-



{b) -Change the first sentence to read, • ... test the 
meters installed by the contractor in accordance with 
the contractor's normal procedures as specified in the 
contractor's applicable rules and regulations· . 
. The remaining portion of the subparagraph gives the 
Government the right to request additional meter test 
and to pay for them if the Government requires meter 
test more frequently that the contractor's normal 
procedures. 

52.241-9 An alternative clause is required to cover those 
situation where the Termination Liability is based on 
quantities consumed or minimum purchase requirements 
over a negotiated number of years. · 

-3-



General Services Administration .Paqe 2 

impact on the way the cooperative conducts its business. In 
addition ·they are all out of proportion to ariy perceived pr·oblem. 
We stronqly urqe you not to enact the chanqes as outlined in 
paraqraphs· (a) throuqh (d) of 52.241-13. 

Sincerely, . JJ·i){) { /) j,;! 
~1 'fJ,?r~ 
Hen D. Locklar 
General Manaqer 

HDL/dls 

.. 

• 

• 
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TALQUIN ELECll{[C COOPERATIVE, IN<;. 
! ) . •· :. Post Office Box 1679 • 1640 West Jefferson Street • Quincy, Florida 32351 

Quincy: (904) 627-7651 July 23, 1991 Tallahassee: (904) 878-4414 

General Services Administration 
FAR secretariat (VRS) 
18th and F Streets, N • w. 
Washington, D.. c. 2 04 OS 

RE: Comments on Proposed Federal Acquisition Regulation: 
Acquisition of Utility Services, 56 Federal Register 23982 
<May 24. 1991) <FAR Case 91-13) 

Dear Sir or Madam: 

This is to advise you that Talquin Electric Cooperative, Inc. is in 
aqreeme_nt with the comments made· to you by the National Rural 
Electric Cooperative Association reqardinq the subj~ct Proposed 
Federal Regulation. This Proposed Federal Acquisition Regulation 
is of concern to us as outlined in the NRECA letter. 

We respectfully request your serious consideration of our 
Association's comments in hopes that any adopted version of the 
Regulation recognizes the way we are doinq business as 
cooperatives. 

Respectful_ly submitted, 

William 
General 

WEL/bs 

COOPERATIVE, INC. 

cc: National Rural Electric Cooperative Association 

Serving Gadsden, Leon, Liberty And Wakulla Counties, Florida 

.. • 

... ~ .. 
"·....,; 
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. C/1-IS -2'/3 
C3ooperafive,. Snc. 

July 23. 1991 

POST OFFICE BOX 4!58 

ELK POINT. SOUTH DAKOTA !5702!5 

TELEPHONE: 80!5·3!58·339!5 

I'AX 8015-358-3387 

General Services Administration 
FAR Secretariat CVRS) 
18t.h And F Streets NW Room 4041 
Washington. D.C. 20405 

Dear Sir:· 

Re: FAR Case 91-13 

On behalf of Union County Electric Cooperative. Inc .. I would like 
to offer comments to be considered in relationship to the Federal Reg­
ister # 23982. published May 24. 1991 pertaining to Federal Acquisition 
Regul~~ion; Acquisition of Utility Service 

We have grave concern over the section of thi$ Federal Register 
that addresses Capital Credits when associated with any government con­
tract. Particular discomfort arises with section 41.007(j). along with 
part 52.241-13 Capital Credits allocations that are addressed in items 
(b) and (c) . 

Paragraph (b) would require the Contraqtor to state .. the amount of 
capital credits to be paid to the Government and the date the payment 
is to be made''. Capital credits are assigned or allocated at the close 
of business for a calendar or fiscal year. The amount of capital cred~ 
its could be. stated. The requirement that the date the payment is to 
be made is another matter. Retirement of capital credits is governed 
by the Rural Electrification Administration mortgage which is the· com­
mon mortgage for rural electric cooperatives whc;> borrow from the Rural 
Electrification Admi·nistration. It is our opinion that no Contractor. 
if a rural electric cooperative. could state when a capital credit al­
located. in a particular year~ will be retired~ 

The full retirement of capital credits upon termination of a con­
tract for util~ty service under paragraph (c) would cause the Contrac­
tor to discriminate against the other cooperative membership. The 
model bylaws prescribed by the Rural Electrification Administration. 
which have been adopted by nearly all rural electric cooperatives advo­
cate a .. first in - first out" retirement of capital credits. In ac­
cordance with this :ooperatives' bylaw~. any deceased members' capital 
credit allocation will be refunded to ~he estate at the discounted rate 
of 50% of allocation. Limit of refund will not exceed $2.000 in any 
one fiscal year . 

.. • 



General Services Administration -2- July 23. 1991 

We cannot support any change that would allow the government to 
withdraw its' capital credits upon terminatfon of existing contracts. 
This procedure would create undue hardship on the remaining membership. 
The retirement of capital credits .is scrutinized by the Rural Electri­
fication Administration and this change would pose several legal ques­
tions in regard to our mortgage contracts with the Federal Government. 

We would recommend that provisions {b) and (c) be revised to r-ec-­
ognize that payment of capital credits be made in accordance with the 
Contractors's bylaws governing capital credit retirement. 

Sincerely .. 

cC~£~~ 
Manager. 

• 

.. • 



TO: General Services Admdnistration 
FAR Secretariat (VRS) 
18th. and F Streets, N.W. 
Room 4041 
washington, D.c. 20405 

FROM: Leon Moore, Manager, Fayette-Union CQunty R.E.M.C. 

DATE: July 24, 1991 

RE: FAR case 91-13 

To whom it may concern we find 52-241-13 capital Credits; paragraphs (b) 
arid (c) discriminatory to all of our rnent>ers, as this REM: has not been 
in a position to pay capital cr'edits to anyone since incorporation, in 
1937. We would need to rais.e rat~ to pay capital credits and the Indiana 
Utility Regulatory Commdssion would not permdt this action. 

We have allocated capital credits to each account since 1950, this was the 
first year we had any margins. · No capital credits have been paid to date. 
We are a small system with only 4,000 members, all rural residential and 
farm steads. All capital generated through rates is needed to reinvest in 
plant, to provide quality service to the membership. 

We wouJd1 be strongly apposed to this action. 

cc: -j:, 

.. • 



P.O. Box 904 · 
West Water Street At Highway 67 
Ponland. IN -+7371-0904 
T~lephone: (.219l n6-71.21 

FAX: 1~ 191 7:!6-6.2-+0 

General Services Administration 
FAR Secretariat (VRS) 
Room 4041 
18th and F Streets, N.W. 
washington, DC 20405 

RE: FAR Case 91-13 

Gentlemen: 

July 23, 1991 

A Rural Ele~tr 
Membership Corporat11 

Servin!:! Six Count:; 
in Eastern India: 

These are comments on FAR Case 91-13, Federal Acquisition 
Regulation; Acquisition ·of Utility Services as published as a 
Proposed Rule in the Federal Register on Friday May 24, 1991 ·(Vol. 
56, No. 101), ~age 23982-23990. . 

These comments are specific to Section 52.241-13 Capital Credits, 
paragraphs (b) and (c). 

Jay County REMC has one membership from the Federal government--the 
u.s. Geological Survey in Indianapolis, Indiana, for an instrument 
building at a Salamonia River bridge. 

Paragraph (b) would require our providing a list of accrued capital 
credits and the amount .and date of payment. The Jay County REMC 
Bylaws Article VII, Section 2 "Patronage Capital in Connection with 
Furnishing Electric Energy" provide, in·part, that " ... individual 
not:ices of such amount:.s iu:L·nlshe<.i. by ea.~h ~atron sh.a1·1 nvt ba 
required if the cooperative notifies all patrons of the aggregate 
amount of such excess and provides. a clear explanation of· how each 
patron may compute and determine for hLmself the specific amount of 
capital so credited to him. Said notice shall be deemed given if 
placed in the Rural News. All such amounts credited to the capital 
account of any patron shall have the same status as though they had 
been paid to ~he patron in cash in pursuance of a legal obligation 
to do so and the patron had then furnished the cooperative 
corresponding amounts for capital." "* 

The Jay County REMC cannot state "the date the payment is to be 
made" because that .is a determination made solely by the board of 
directors at a later, unscheduled date upon review of the 
cooperative's financial statements. The Federal Government is duly 

··- 2 9 
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notified of the amount of the capital credit through our 
publication in the member newsletter--they can calculate their 
capital credit like every other member of the cooperative. 
To require the cooperative to comply with Paragraph (b) would not 
be practical and would be unduly burdensome .~onsidering the 
additional labor, materials, and postage· required to individually 
noti.fy each member. 

Paragraph (c) would require the REMC to make payment· of capital 
credits upon t.ermina1;ion of membership. This is in direct 
violation of our bylaws which do not provide for the payment of 
capital credits upon termination.of membership. 

Moreover, Article VII, Section 2, "PatronageCapital of Connection 
with Furnishing Electric Energy" of the .Jay County REMC Bylaws 
states, in part, "The patrons of the cooperative,. by dealing with 
the cooperative, acknowledge that the terms and provisions of the 

. articles of incorporation and. bylaws shall constitute and be a 
contract between the cooperative and each pat~on, and both the 
cooperative and the patrons are bound by such contract, as ful.ly as 
though each patron had individually signed a· separate instrument 
containing such terms and provisions. " To make payment for capital · 
credits ·upon termination of the government's membership would 
constitute special and preferential treatment. We do not do this 
for other members who terminate the membership'; the federal 
government is not entitled to special consideration. 

In sununary, Section 52.241-13 Capital Credits, Paragraphs (b) and 
(c) should be deleted from the subject Proposed Rule because (b) is 
not practical and imposes.an undue burden on.the cooperative and 
(c) is in violation of existing bylaws and constitute special and 
prefer.ential treatment not accorded other members. 

.. 

Sincerely, 

JAY COUNTY REMC 

7/J~~~ 
, Thomas N. Se~~- ;I 

General Manager 

• 



II Ql-IJ-:<.'16 
J(ANI<.AI<.EE VALLEY REMC 

II 
14 SOUTH MAIN STREET WANATAH, INDIANA 46390 

"OWNED BY THOSE WE SERVE" 219-733-2511 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
washington, D.C. 20405 

Ref: FAR Case 91-13. 

Dear Secretariat: 

July 2 3, 19 91 · 

Clause 52.241-13 Capital Credits of FAR Case 91-13 would be contrary 
to most by-laws of all REAs in the country. 

Item tb) states ·that within 60 days of closing of our fiscal year, we 
are to notify the Government or contracting officer in writing, a list 
of accrued credits by contract number, year, and delivery point plus 
the amourit to be paid and the payment dates. 

Comment: Sixty days is not enough time for most u~ilities to make 
notification. Additionally, where more than one meter is served, the 
revenue for all meters for capital credit purposes is consolidated and 
one notification covering all meters is mailed. It would be e~tremely 
expensive to make the exception you are requesting. 

Secondly, very .. few REAs would know when payment of these credits· would 
be made. Our by-laws state that the board of directors will make that 
decision and only when the financial condition of the cooperative 
permits refunding. 

Item (c) is also in conflict with our by-laws. You are asking us to 
make an exception and pay the Government out of rotation and ahead of 
other members who might have to wait 25 years to receive payment. 

Item ~d) indicates that payment will be made by certified check. 
Our checks are computer printed and are not certified checks. Again, 
the adoption of this clause would required an exception for the 
Government. 

The adoption of clause· 52.241-13 Capital Credits would be expensive 
for the REAs. It also ·appears that requiring payment out of rotation 
would be discriminatory against our other. members. 

Sincerely, 

KANKAKEE VALLEY R.E.M.C. 

£/aU;C. uJ~~ -
Pciul o. walker 
General Manager 

PDW:elm 
.... ·._ - ....:: .. .. • 



Minnesota 81 Aitkin 
18] 927-2191 

Mille Lacs Electric Cooperative 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets 
N. w. Room 4041 
washinqton, o.c. 20405 

RE: FAR Case 91-13 

P.O. Box 230 
Aitkin. MN 56431 

The.following are comments ~lle Lacs Electric Cooperative has 
regarding the propos~d rule on the Federal Acquisition of Services 
from Utilities (FAR Case 91-13): 

· we believe that all Federal facilities should be treated the same 
as any other ·member. That is they would be required to meet all 
membership requirements such as becoming a member by purchasing a 
refundable membership fee, providing an appropriate credit rating 
or paying a refundable deposit fee; and others as_ laid out in the 
Cooperative's By-Laws and Board Policies. 

Comments relating to specific sections of FAR 91-13 are .as 
follows: 

1. Section 41-006-2 and 52-2_41-7 -· To clarify our position, we 
believe tha:t any consumer, including Federal Agencies, should be 
charged rates justified by a Cost of Service Study done by an 
independent Rate Specialist at times deemed appropriate by the 
Cooperative. · 

2. Section 52-241-5 (d) and (e) -We contend that no adjustment 
would be made in the monthly fixed charge as our fixed costs exist 
rega~dless _of usage. · 

3. Section 52-241-8 (a) - Our current practice is to bill all new 
single phase construction for a Contribution in Aid of . 
Construction at $1.69 per foot with no allowance for salvage in 
order not to have our existing members subsidize any new members 
at the expense of load growth. · 

4 •. Section 52-241•8 (c) - Again in order not to have our existing 
members subsidizing new members, we feel it is imperative that our 
Cooperative charge all new members a nonrefundable contribution 
towards their electric service. We do not term it a connection 
charge. 

5. Section 52-241-9 (d) - We believe the monthly Fixed Charge to 
recover fixed costs should be established by a Cost of SerVice 
Study done by an independent Rate Specialist. 

JtJL 2 9 1991 · 
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General Services Administration 
RE: FAR Case 91-13 
July 22, · i991 
Page 2 

6. Section 52-241-13 (b) - We feel ~days would be more 
reasonable for reporting the Government's accrued capital credits 
as we do not allocate capital credits until after our annual CPA 
audit ie completed. Also the requirement to state the date the 
capital credits are to be paid would depend upon our equity . 
management plan and annual approval by our Board of Directors to 
continue on our current 15 year revolvement cycle. · 

1. Section 52-241-13 - This requirement is in complete conflict 
with our existing By-Laws and Board Policy. We do not prematurely 
retire capital credits other than on a discounted basis to the 
estates of deceased natural persons. 

We would appreciate having our comments .taken into consideration 
before the Final ·Ruling is published. 

Sincerely, 

!f?·X!=-
F-inancial Manager 

RDM/jmr 

• 

.. • 



SA L M 0 N R I V E R E L E C T R I C C 0 - 0 P, . I ~' C . 
P.o. Box 384 CHALLIS, IDAHO 83226 

208·879-2283 
TELECOPIER 208·879·2596 

"OWNED BY THOSE WE SERVE" 

General Services Administration 
FAR Secretariat (VRS) 
18th Nad F Street, N.W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 

Dear Sir: 

July 22, 1991 

Your recently publi~hed proposed rule on the acquisition of 
services from utilities (56-Federal Register 23982) certainly 
causes me a great deal of concern. 

I support the idea of treating all members exactly the same and 
paying them on the same rotation. I believe the method should 
be consistent with·that provided for in th~ By-Laws. The only 
method of ·changing this should be limited to the v6te of the 
members. Further, the idea of specifying a certain time as to 
payment of such, sh~uld be solely at the discretion of the duly 
elected Board of Directors and not mandated as you have 
proposed. 

For you to arbitrarily set 60 days is an invasion of the 
members' authority, since once again the By-Laws as established 
may be something more or less· than your time frame. Again, we 
feel that it is our responsibility to inform you as soon as 
possible as to the amount of capital which will be credited to 
your capital account each year. However, your desire to have 
this reported by delivery point and contract numbet is again 
asking for special handling and preferential consideration. 
Why should we discriminate against all of our other members, 
for your convenience?. Your proposal requesting that each 
contract number be segregated for the purpose of showing the 
amount of capital credited to that sp-ecific service would be no 
problem, provided each member had only one service. The 
government, as well as the majority of our members, have more 

.. • 



than ·one contratt·or one service. We continue to feel 
obligated and proud to notify each one of aur members as to 
their accrual each.year. To ask that coincidental to this 
notification, you be given the date of the.actual retirement is 
totally impossible, when you consider the unknowns that can and 
will affect the cooperative's financial condition. 

Your proposal upon termination or expiration of the contract, 
unless the government directs that the unpaid capital credits 
be applied to another contract, the contractor shall make 
payment to the government for the unpaid capital credits, is 
preferential treatment and discrimination a~ainst the other 
members of the cooperatives. 

It certainly seems .strange that you would ~pecifically. request 
that a certified check be required when throughout the years 
the payments we receive are not by certified check. 

Please seriously consider the abandonment of this proposal in 
preference of the By-Laws of those eooperatives which the 
members (including you, the Government) have. established and 
further have the ability to change by another vote of the 
members. 

Thank you for considering these points in your deliberation. 

.. 

Yours truly, 

Dolores Ivie 
General Manager 

• 



Clay-Union Electric ·Corporation 
P.O. Box317 Vermillion, South Dakota 5 7069 

July 23. ·1991 

Government Services Administration 
FAR Secretariat CVRS> 
18th and F Streets. NW. Room 4041 
Washirigton. DC 20405 

Subject: FAR Case 91-13 

Telephone 605 624-26 73 

qf-/3·)49 

I am writing in response to the May 24. 1991 proposed rules concerning 
the acquisition of services from utilitie~ C56 Federal Register 
23982) . 

Although Clay Union Electric Corporation presently will not be 
directly affected by these rules should they be adapted. we still have 
very serious ~~servations because of possible future contracts we may 

·have with the Government. We also feel the ne.ed to support fellow 
cooperatives that may be directly affected by these rules. Therefore 
we·wish to.contribute the following comments. 

Briefl~. our main objection to these proposed regulations concerns 
Part 52.241-13 Capital Credits. paragraphs Cb & c). These paragraphs 
provides the payment of cap.ital credits upon termination or expiration. 
of a governmental contract. The question one needs to ask is; Why 
should the Government be granted rights in a Cooperative that are in 
direct conflict with its Bylaws? 

Our Bylaws specifically state that capital credit retirements be made 
in order of·priority according to the year in which the capital was 
furnished and credited. In other words. the capital first received by 
the Cooperative shall be the first retired.. We canhot endorse any 
pr·oposed regulations that affords certain members an unfair . advantage 
over other members. such as this would. 

Additionally. this sectiori would also conflict with the provisions of 
our mortgage with the Rural Electric Administration and may jeopardize 
our Federal Tax-Exempt Status. 

We appreciate the opportunity to comment on these rules and am sure· 
they will be taken into consideration . 

• 

~~~z~~ 
Paul Roberts 
Ge 1 Manager 

.. • JUL 2 9 



SIOUX 
.VALLEY 

ELECTRIC 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F ~treet, NW, Room 4041 
Washington,_DC 20405 

SUBJECT: FAR Case 91-13 

Q/-13-~ 
P.O. Box 216 • Colman. South Dakota, 57017-0216 

Phone: 605-534-3535 

. Toll. Free: 1-800-234-1960 

I am writing in response to the May 24, 1991 proposed rules 
published in the Fede~al Register relative to some proposed 
revisions to the Federal Acquisition Regulations relating to the 
Acquisition of Utility Services. 

Our cooperative does provide electric service to the EROS Data 
Center near Sioux Falls·i South Dakota, under the terms and 
conditions of a contract with the General Services. Administrat1on. 
To the best of our knowledge, we have complied with all of the 
federal regulations and all of the terms and conditions of the 
current contract. Our review of the proposed rules has prompted us 
to make the following comments. 

Part 41.004-2 Procedures 

We have no quarrel with the intentions of the rule to promote full 
and open competition in the acquisition of.utility services by the 
federal government. However, in states such as. South Dakota, state 
territorial laws dictate power suppl~ers who have been granted 
exclusive territories to serve electric loads throughout the state. 
Attention needs to be given as to whether or not this proposed rule 
would be in conflict with existing state territorial laws. 

Part 52.241-5 Service Provisions ·(Paragraph d) Continuity of 
Service and Consumption 

This provision which requires an adjustment to the monthly bill if 
service is interrupted for more than one hour in a monthiy billing 
period is not presently a provision af our current contract with 
the General Se.rvices Administration,. In· the 19 years we have 
provided service to the EROS Data Center, this provision would not 
have applied as·a result of an.outage that exceeded one hour. 

'II ,-, 9 
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General Services Administration 
Subject: FAR Case 91-13 
Page 2 

Part 52.241-13 Capital Credits 

First, regarding sub-paragraph (b) I we follow the practice of 
allocating all of our capital credits for the prior year 
immediately after our annual financial audit as received and 
accepted by the cooperative • s board of directors .. While our fiscal 
year is the calendar year, our audit report. is not- normally 
presented to the board until our March board meeting. This would 
create a problem in complying with the proposed 60-day ru.le. 

In addition, ba~ed on the provisions of our current mortgage with 
the Rural Electrification Administration, we are restricted to 
actual cash retirements of capital credits not to exceed 25% of the 
prior year • s patronage capital. The decision to make cash 
retirements in this amount is. additionally contingent upon the 
current cash position of the cooperative. These decisions are 
generally made in the last quarter of each year. 

Sub-paragraph (c) provides that all capital credits shall be paid 
to the government upon termination or expiration of the contract. 
Here again, we find this provision to be in conflict with both the 
cooperative's bylaws and the provisions of our mortgage with the 
Rural. Electrification Administration. It seems to us that the 
implementation of this provision could have severe financial impact 
on rural electric cooperatives who have major contracts with the· 
federal government. We urge careful consideration of the potential 
impact of this provi~ion. 

The proposed requirement in Sub-paragraph (d) requiring that 
capital credits payments be made by certified check represents only 
a procedural inconvenience. Most rural electric's print capital 
credit checks as a part of a computer run. This would require that 
the capital credit checks to the ·federal government be voided and 
a certified check prepared ·and issued in its place. 

This seems somewhat inconsistent and unnecessary as far as we are 
concerned because the U.S. Treasury has for years accepted our 
regular checks ~mounting to over $1,000,000 a year for principal 
and interest payments on our loans. 

We would ~ppreciate your consideration of these comments on FAR 
Case 91-13. 

cc: Bob Bergland 

.. • 



UNITED STATES GENERAL SERVICE ADMINISTRATION 

RURAL ELECTRIFICATION ADMINISTRATION 

Comments of Mid-Carolina Elect"ric Cooperative, Inc-. 
on the May 2.4, 1991 proposed rule 

amending 48 era Parts 6,8,15,41 and 52 
(FAR Case 91-13) 

Mid-Carolina Electric Cooperative, Inc. hereby files these 

comments to the United Stat·es General Service Administration relative 

to the May 24, 1991 publication of .the proposed rule for the 

acquisition of utility services (56 Federal Regist~r 23982) (.FAR Case 

91-13). 

INTRODUCTION AND BACKGROUND 

1. All communications concerning these comments by Mid-Carolina 

Electric Cooperative, Inc. should be addressed as follows: 

Jack F. Wolfe, Jr~ 
General Manager 
Mid-Carolina Electric Cooperative, Inc. 
P. 0. Drawer 669 
Lexington, SC 29071 

2. Mid-Carolina Electric Cooperative, Inc. is a di·stribution 

electric coopeiation corporation organized and existing under the laws 

of the State of South Carolina. It has over 26,000 members and 
• 

·services approximately 32,000 met~rs in five counties located in the 

·central section of South Carolina . 

.. • 



Comments ~f Mid-Carolina Electric Cooperative 
Page 2 

COMMENTS ON PROPOSED RULE 
48 CFR PARTS 6, 8, 15, 41 AND 52 

(FAR Case 91-13) 

3. Mid-Carolina Electric Cooperative is opposed to dertain 
sections contained in 52.241-13 Capital Credits which may exclude an 
electric cooperative from entering into a contract with the United 

States Government. 

4. 52.241-13 Cap~tal Credits. 

(a) The Government is a member of the (cooperative name) 
and as any other member, is entitled to 

capital credits consistent with the by-laws of the 
cooperative, whi~h states the obligatidn of the Contractor to 

pay capital credits and which specifies the method and time of .. 
payment. 

This section is fine, but I would point out that the time of 

payment as specified in most cooperative by-laws is not a 
specific time but is determined by the Board of Trustees of 

the cooperative, the United States Department of Agriculture 

Rural· Electrification Administration, and other banking 
entities. This decision is based upon the financial strength 

of the cooperative. 

(b) . Within 60 days after the close of the Contractor's fi~cal 
year, the Contractor shall furnish to the Contracting Officer, 
or the designated representative of·the Contracting Officer,in 
writing a list of accrued credtts by contract number, year, 
and delivery point. Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the 
date the payment is to be made • 

.. • 



Comments of Mid-Carolina Electric Cooperative 
Page 3 

We oppose this_section only because 60 days is an unreasonable 
time frame for the cooperative to audit its books, prepare 

capital credit notices, and mail them to all of its members. 
A more reasonable time frame to do all of this would be 6 

months. 

( c ) 

the 

Upon termination or expiration of this 
Government directs that unpaid c~pital 

contract, unless 

credits are to be 

applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits. 

Currently the by-l~ws of most cooperatives prohibit the 
.. 
payment of capital credits· to one member and not to all 
members. Under our mortgage agreement with the U~ited States 

Department·of Agriculture Rural Electrification Administration 
a ·cooperative cannot retire capital credits unless its equity 
ex~eeds 40 percant without ~pproval of .the Rural 
Electrification Administration and other banking entities. By 
inclusion of this statement the approximately 1000 electric 
cooperatives could be excluded from servirig any United States 
Government electric service. 

(d) Payment of capital credits will be made by certified 
check, payable to the Treasurer of the United States; and 
forwarded to the Contracting Officer at , unless 
otherwise directed in writing by the Contracting Officer. 
Checks shall cite the current or last contract number and 
indicate whether the check is partial or final payment for all 
capital credits accrued . 

.. • 



Comments of Mid-Carolina Electric Cooperative 
Page 4 

We oppose being required to send a certified check for the 
capital credits. Sending a certified check is an urtreasonable 

admibistrative burden upon the cooperative. W~ believe that a 

regular check is sufficient since most cooperative are well 
established businesses within the community and have been so 

for over 50 years. 

Lexington, SC 
July 22, 1991 

.. 

Respectfully ~ubmitted, 

MID-CAROLINA ELECTRIC COOPERATIVE, INC. 

• 



Harrison County J!lural Electric Cooperative 
William H. Hutcheson, Manager 

~ John A. Burbridge. President 

Phone -647 -'1:127 
P.O.Box2 

Woodbine. Iowa 51579 
July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets N;w., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 
Federal Acquisition Regulation: Acquisition of Utility Services 

Dear Sir: 

After examination of the proposed rule, we offer· the following comments on be­
half ~f this cooperative. The comments deal specifically with Section 52.241-13 
Capital Cr_edits. 

1.) 

2. ) 

Sub-section (b) proposes that specific data pertaining to capital credits 
be furnish~d to the Contracting Officer within 60 days.after the close of 
the fiscal year. Because of the necessary accounting to be done at year 
end and the needed ·report of 1 ega 1 counse 1 and others before assignment 
of patronage dividends, the time constraints are virtually impossibl~ to· 
meet. Although most cooperatives are on a specified cycle of retirement 
of patronage, it would not be possible to forecast payemnt of the patron~ 
age allocation at a specific date in the future. For instance, Rural 
Electrific~tion Administration (REA) must approve· refunds-in many cases, 
after reviewing current financial and operating data of the cooperative 
requesting to refund. 

Sub-section (c) proposes that refund of capital credits be made at the 
time of contract termination or expiration. This type of payment method 
is contrary to the requirements of Iowa law. First in, first out (FIFO) 

.method of capital credit retirement is mandated by statute. 

Please feel free to contact us if there are questions or comments. 
iate the opportunity to participate in the rule-making plans. 

We apprec-

William H. Hutcheson, Manager 

. Owned By Those We Serve 
~'· ·- -~ a -.., WHH:aab .. • 
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SOUTH AL•a.-a.A ELEC'FRIC COOPERATIVE NC. 

July· 25, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW., Room 4041 
Washington, DC 20405 

RE: FAR CASE 91-13 

Dear S1r: 

TROY, ALABAMA_ ~081 
.· . ,. , 

This letter is in reference to FAR· Case 91-13, concerning the 
acquisition of services from cooperative utilities. We feel. that 
if Sectiori 52.241-13 Capital Credits, paragraph B & C is added to 
all contracts between Federal facilities and electric 
cooperatives it could be in violatio~ of the By-laws under State 
Charter of Cooperatives. This .would fore~ the electric 
cooperatives to handle capital credit on all Federal accounts 
separate from other members allocated patronage capital. In our 
opinion accounting for capital c~edit allocations and retirements 
in this manner would have an adverse affect on the accounting 
system~ of the cooperatives causing dual ·accounting and would be 
unfair to oth~r cooperative members. We are opposed t6 this 
ruling and ask your consideration concerning the deletion of 
Paragraph B & C on Federal Register, Vol 56, No. 101, May 24, 
19 91. 

Sincerely, 

;//lit .:-v.i .....____~.,£-.:_._/._; 
Malcolm Bundrick 
Office Manager 

.. JUL 2 9 
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. q ,..,, ~ .-d-sq 
· The Satilla . . 
Rural Electric.Membership Corporation 
101 West 17th St./P.O. Box 906/ Alma, Georgia 31510/Phone (912) 632-7222 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W., Room 4041 
Washington, DC 20405 

Gentlemen: 

The following comments are in refe·rence to FAR Case 91-13: 

52.241-13 Capital Credits 

Paragraph (a) 

Ability to pay is an important factor in determining when credits will 
be returned to members. For this reason, time of payment cannot be 
stated with certainty. 

Paragraph (b) 

Sixty days doesn't provide sufficient time to determine the amount of 
credit due federal facilities for the ~ost recent year of service. 

Credit calculations are only made after the end of an accounting year; 
in our case - the calendar year. If a contract was terminated in 
March, it would be the following year before credit amounts would be 
known. 

. . 

Another reason is that the notice of credits due must inciude credits 
earned in associated organizations. In instances, annual audits must 
be completed before these announcements can be made and this could 
take several months. · 

Paragraph (c) 
• 

We are unable to comply \vith the requirements that checks be written 
for accrued credits earned at the time a contract is terminated. 

The cooperative's bylaws state that capital credits shall be paid in 
order of priority according to the year in. which the capital. was 
received and the capital first received being the first to be returned. 
This has been our practice .since inception of the cooperative. Our 
legal counsel advised that to do otherwise would be at risk of suit. 

DISTRICT OFFiCES 

Douglas. Ga 
Hazlehurst. Ga 

Jesup. Ga. 

JUL 3 o 1991 
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General Services Administration 
FAR Secretariat (VRS) 
Page 2 
July 22, 1991 

FJ.Ui ~e 91-13 

52.241-13 Capital Credits 

If out-of-turn payments of capital credits were made on federal 
·accounts, ~t would be treating one member differently than all others. 
Fairness would dictate thaj: the privilege be . extended to all members. 
If this was done, member equity could take the form of an obligation 
(liability) to the member instead of member ownership. 

This would seriously impair - if not destroy - our ability to borrow 
money on capital markets. Certainly, any shift of equity to a liability 
classification as a result of mandatory payment procedures would 
greatly reduce the capital ratios required to borrow funds at 
reasonable rates. 

Also, this requirement may change the cooperative's tax exempt status 
because it could be inconsistent with the requirements of the IRS for 
cooperative status. 

RLL/wh 

.. • 



PIOnEER RURAL ELECTRIC -::J 
. · cooPERATIVE, 1nc. 

P.O. BOX 604 e 344 WEST U.S. ROUTE 36 s 
PIQUA. OHI045356-0604. PHONE 513'773-2523 q 

1 
,;
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General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

Ref: FAR Case 91-13 

Dear Sirs: 

July 23, 1991. 

I· would like to make the following comments in r·eference to 
Section ~o. 52.241-13 of .your proposed rule on the acquisition of 
services from· utili ties. . 

Subsection '(a), if passed, would direct that capital credits· 
be allocated and paid to the Gov~rnment on a basis consistent 
with. the by-laws. (Codes of Regulations) of the cooperative. 
However, Subsections (b, (c) and .(d), if passed, would be in 
direct conflict with Subsection (a) unless the intent of the rule 
is to dictate to our· membership how it· should formulate its by­
laws and operate its business. 

Subsection (b) places an unreasonable time constraint on 
allocation of capital credits and notification of member/patrons. 
After the books are ·closed for any fiscal year an audit must be 
conducted by an independent auditing firm. before allocation of 
capital credits is begun. Sixty days is unreasonably short for 
those of us with computers and virtually impossible for those 
without. 

Subsection (c) would direct us to pay the Government ahead 
of our other patrons. The Rural Electrification Administration 
has always, and properly so,· strongly recommended against refund­
ing to patrons who have moved from the lines until they are paid 
in the normal cycle. The only exception has been for the estates · 
of deceased member/patrons. 

JUL 3 0 1991 
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General Services Administration 
July 23, 1991 
Page 2 

Subsection (d) would once again impose requirement·s wh·ich 
are not justified and which would provide special favorable 
treatment for tbe Government. The Government accepts millions of 
checks annually which are not certi·f·ied, and I. know of no elec­
tric cooperative which has a history of bad checks. If .we re­
funded ·all capital credits by certified check our costs would 
rise dramatically without corresponding benefit. 

We would perhaps understand the proposed rule. better if some 
justification were offered for the additional burden it places 
upon us. 

RLR:bjd 

• 

.. 

Robert L. Roberts 
General Manager 

• 



POUDRE VALLEY 

RURAL ELECTRIC ASS 0 C I AT I 0 N 

P.O. BOX 17 27 FORT COLLINS, COLORADO 80522-1727 

.July 24, 1991 

General Services Administration 
FAR Secretariat (VRS) 
GS Building Room 4041 
18th and F Streets, N.W. 
Washington, o.c. ~0405 

Re: FAR Case 91-13 

Ladies and Gentlemen: 

Cll-13-~5, 
Poudr~ 
Val~~ 

PHONE 226-1234 

These comments are in·response to the May 24, 1991 Federal Register 
Notice r~ferencing 48.CFR parts 6, s, 15, 41, and 52. 

No doubt every consumer thinks he/she would enjoy utility services 
from sources of supply which are most advantageous to themselves in 
terms of economy, efficiency, reliability, or service. Fortunately, 
in most areas this is not the case. Most public regulatory commis­
sions and state legislatures have seen the wisdom in establishing 
fixed utility boundaries for electric utility service. 

As expected, fixed utility service territories frequently mean neigh­
bors have differel).t utility rates and. varying levels of reliability. 
customers may sometimes feel captivated by high rates and poor ser­
vice. Rarely, if ever, will a commission allow a customer, even in 
the worse of these conditions, to jump to the other utility. Such 
flip flopping would only further reduce revenue and the ability to 
invest in system improvements. If conditions are bad enough, a 
commission may initiate an investigation and order remedial ·action to 
lower rates or improve service. 

The· electric utility industry is a very 9apital intensive industry. 
Power plants, transmission lines, and substations cost billions of 
dollars and require ten to fifteen years of lead time to construct, 
based on existing and anticipated lQad projections. Large loads, like 
many governmental installations tend to be, represent significant 
percentages of existing loads and projected loads for many utility 
systems. Incorporating the low-bid process into the electric utility 
service tQ such loads·may cause some util~ties to suddenly have excess 
capacity and others to prematurely need ~o build new facilities. 

Although I believe low-bid contracting of utility services is not in 
the public interest in the long run, ·I recognize that the government 
seldom looks very far into the future in the terms of public interest 
if it thinks it can save a buck today. However, before a government 
facility is allowed to contract for services from a supplier outside 
of the immediate service area, the government facility should be 

JUL 3 I 1991 
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required to-conduct an environmental impact study and a utility impact 
study. 

The EIS should.determine~the generation source of the resource provid­
ing the power. Is the fuel source more or less environmentally safer 
than the current local supplier? Will switching power suppliers cause 
one to have excess capacity, or the other be generation deficient? 
Will the loss of a significant load have a material effect on rates, 
jobs, local economy, etc. 

Poudre Valley Rura~_ Electric Association is an electric distribution 
cooperative duly organized under the laws of Colorado. As a member of 
Poudre Valley REA, the government is entitled to capital credits 
consistent with the by~laws of the Association, which state the 
obligation of the Association to pay capital credits and which speci-
fies the .. method, conditions and time of payment. · 

Special notification in writing or otherwise to the Contracting 
Officer of.a list of accrued credits by contract number, year, and 
delivery point is beyond the reasonable expectations of. a cooperative 
member. The burden to accumulate the data far exceeds any possible 
benefit to the government. The Association does notify every consumer 
each year on their February or March billing of their capital credits 
allocated in the prior year. Each service is identified by a unique 
account number specific to each service. The government ·could 
associate this information to each contract number to keep its own 
records. 

Capital credit refunds are made annually consistent with the Associa­
tion's by-laws, policies established by the Rural Electrification 
Administration, and the financial condition of the Association as 
determined by the Board of Directors. Sending a special notice to the 

- government regarding the amount of capital credits to be paid and when 
they will be paid cannot be done in advance of the decision being made 
on an annual basis. Checks are dispersed to all consumers within a 
very short period after the Board has decided to make a refund. Such 
notice would arrive at about the same time as the check. 

Termination or j!xpiration of service doe.s not qualify the government 
for a premature refund of capital credits. Not only do our by-laws 
prohibit premature retirement of capital credits to any .account, but 
such a practice could cause a· ·severe har~hip on the Association. 
Depending on the financial strength of a_particular cooperative, 
rotation of capital'credits ranges from seven to as long as 
twenty-five years. To expect a cooperative to come up with the cash 
to pay off even as few as seven years of capital credits for a large 
governmental service could ruin the financial viability of the cooper­
ative. Certainly, to demand premature retirement of twenty-five years 
of retained capital credits would be beyond any ability of a coopera­
tive to do. 

e. • 
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Mo~t cooper~tives rotate capital credits on a first-in first-out 
basis. Demanding special treatment by the government would upset this 
commitment to the old-time consumers •. By consuming cash to payoff the 
government accounts ahead of others, the cash re.serves of the 
cooperative would be depleted and repayment unfairly delayed to the 
consumers to whom the payments are rightly due. · 

Cooperative checks are good. To expect a certified check is not only 
costly, it is an. absurd lnsult .to the entire rural electric program. 
If the cooperative were broke it probably couldn't write a certified 
check anyway. 

Capital credit checks· are identified in the same manner as account 
billings. Each check states for which period the refund covers. 
Information as to whether the paymen·t is the final or partial payment 
for a pa~ticular year. is provided to the government on an annual 
basis. Again, special treatment of government accounts is costly and 
time consuming to create and maintain. 

In summary, this rule would be costly, discriminatory and a violation 
of our by-laws and the basic principtes of ·the cooperative business 

·philosophy. 

Please contact me if you have any questions regarding the comments and 
issue positions hereby presented in FAR Case 91-13. 

Sincerely, 

e~.~ 
General Manager 

RJC/mrf 

cc: Bob Bergland 
Howard Barnes 
Ray Clifton 

• 
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DAVE OURENBERGER. MINNESOTA 
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801 GRAHAM. FI,.ORIDA 
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DAVID M. STRAUSS. STAFF DIREC"!'OR 
STEVEN J SHIM8ERG. MINORITY STAFF DIRECTOR AND CHIEF COUNSEL 

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

WASHINGTON. DC 205 1 0-61 7 S 

July 29, 1991 

General Services Administration 
FAR Secretariat 
18th and F St. , NW, Roan 4 041 
Washington, D~C. 20405 

Dear Sir or Madam: 

The enclosed ·letters are submitted for your review and 
consideration. 

A report on your agency's involvement and information 
regarding this matter would be rost appreciated. For purposes of 
my own office archives, a duplicate of the report accanpanying 
return of the enclosure would be helpful. 

Thank you for your assistance on this matter. With best 
regards, I am 

SS:tjl 

Enclosure 

note: please address reply envelope to: 
Senator Steve Symms 
ATTN: Tbm LeClaire 
Senate Hart 509 
washington, D.C. 20510 

.. ,.._INTID ON AI~CLED PA,ER • • 



Raft River RuraJ· 
Electric C<:>qperative, lnc. 
iso North Main 
P.O. Box 617 
Malta, lD 83342 
Telephone: 208-645-2211 
FAX: 208-645-2300 

Honorable Steve Syinms 
Congress of the United States 
United States Senate 
Washington, D.C. 20510 

Dear Senator Symms, 

July 19, 1991 

··--H 

.. .. ,.. " 
.• ·. .. . . .._ ,., '·· ":2 ~.-· ..... 

I am writing to you in regards to the proposed rule changes the General Service Administration 
(GSA) is currently working on between the federal facilities and cooperative utilities. It is my 
opinion the GSA is being· extremely discriminatory with the proposed changes. I have 
enclosed a. copy of the letter I am sending to the GSA with my response to the proposed 

·changes. I would; appreciate your support for the cooperatives with regards to the changes. 
Like all other cooperatives in the United States the members are the cooperative, and if the 
rules ar to. be changed the members should be responsible for the change not dictated to by a 
bureaucracy. · • 

Again, I wish to express my concern with this issue and appeal for your support. 

Sincerely, 

B~T~~--....... 
General Manager 

BT/ba 

Enclosures 

.. • 



Raft River Rural 
Electric Cooperative, Inc. 
2.SO North Main 
P.O. Box 617 
Malta, 10 83342 
Telephone: ios-645-2211 
FAX: 208-645-2300 

General Services Administration 
FAR Secretariat (VRS) 

J u I y 17, 1991 

.18th Nad F. Stret:t, N.-W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 

Dear Sir, 

Your recently published proposed rule on the acquisition of services from utilities (56 Federal 
Register 23982) certainly causes me a great amount of concern. 

·As I understand the GSA is proposing in section 41.007 (j) that the following four paragraphs' 
be· added to all contracts between federal facilities and cooperative utilities. To be perfectly 
honest, I tind each of the four paragraphs not only offensive but, additionally find several ele­
ments contained in your proposal extremely discriminatory. 

I shall address each of the paragraphs individually referenced .. 52.241-13: 

(A) The government is a member of the (Cooperative Name) , and 
as any other member, is entitled· to Capital Credits consistent with the By-Laws of the coopera­
tive, which states the obligation of the contractor to pay Capital Credits and which specilics 
the method and time of payment. 

RESPONSE: 

I support the idea of treating all membe.rs exactly the same and paying them on the same rota:­
tion. Plus, I believe the method should be consistent with that provided for in the By-Laws. 
The only method of changing this method should be limited to the vote of the members. Fur­
ther, the idea of specifying a specific tiine as to the payment of such, should be solely at the 
discretion of the duly elected Board of Directors and not mandated as you have proposed. 

(B) Within 60 days after the close of the contractor's fiscal year, the contractor shall furnish 
to the contracting ofticer, or the designated represeiuativeof the contracting officer, in writing 
a list of accrued credits ·by contract number, yea'r, and delivery point. Also, the·contractor 
shall state the amount of Capital Credits to be paid to the Government and the date payment is 
to be made. · · 

.. • 
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RESPONSE: 

This particular paragraph is extremely offensive since your proposed rule making appears to be 
an end run effort to circumvent the authority of the members of the Cooperative, plus usurping 
the discretion~ry authority of the duly elected members of the Board, which by the way the 
Government agency, as a member, had the privilege of electing. 

For you to arbitrarily set .60 days is also an invasion of the members authority, since once 
again the By-Laws as established may be something. more or less than your tilne frame. 
Again, we feel that it is our responsibility to inform you as soon as possible as to the amount 
of Capital which will be credited to your capital account each year. .However, your desire to _ 
have this reported by delivery point and contract number is again asking for special handling 

·and preferential consideration. Why should we discriminate against all of our other members, 
fo·r your convenience? Personally, your proposal requesting that each contract number be 
segregated for the purpose of showing the amount of capital credited to that sp~cific service 
wou-ld be no problem, provided each member had only one service. But, the Government as 
well·as the majority of our members have more than one contract or one service. We continue 
to feel obligated and proud to notify each one of our members as to their accrual each year. 
But, to ask for this to be done on a seryice by service or contract by contract is extremely self­
ish on your part. To ask that coincidental to this notification you be given the date of the ac­
tual retirement is totally impossible. When· you consider the unknowns that can and will effect 
the cooperatives financial condition, plus the restrictions that in our .arid many others cases 
could be. prohibited by our mortgage agreement with our bankers. 

(C) Upon termination or expiration of this contract, unless the government directs that the un­
paid Capital C_redj~ be applied to another contract, the contractor shall make payment to the 
Government for the unpaid Capital Credits. · · · 

RESPONSE: 

Again, you are asking for preferential treatment which would be a blatant discrimination 
against the other m~mbers of the cooperatives. Unless your assignment was to be made as 
provided in conformance to the By-Laws, as established by the members of each cooperative. 

(D) Payment of Capital Credits will be made by certified check, payable to the Treasurer of 
the United States; and forwarded to the contracting officer at , unless other-

. wise diected in writing by the contracting officer. Checks shall ctte the current or last contract 
number and indicate whether the check is partial or·final payment of all capital credits accrued. 

RESPONSE; 

It certainly seems funny that you would specifically request that a certified check is required. 
Through out the years the payments we receive are--not by certi tied check. In fact, for years 
and years the Government agencies have been notorious for being late with their payments and 
refusing to pay ~ny penalties. Unlike all other members who have been forced to pay or be 
subject to disconnection of seriice, in our case until all past due and penalties have been paid. 

Please consider the abandonment of this proposal in preference of the By-Laws of those 
Cooperatives which the members (including you, the Government) have established and further 
have the ability to change by another vote of the members . 

.. • 



It has always been my belief that this country was founded on the principle of "of the people, 
for·the people, by the people" not rules which are "of the Government, for the Government, 
by the Government! 

I am enclosing a copy of the pertinent section from our By-Laws, which show our technique 
and rules which we are proud to operate by. · 

Thank-You for considering these points in your deliberation. 

BT/ba 

CC: Richard Stallings 
Larry Larocco 
Steve Symms 
Larry Craig 

.. • 



1423 Dover Highway 

General Services Administration 
FAR Secretariat (VRS) 

. Ju 1 y 19 , 19 91 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

• 208-263-5141 

Careful review of the proposed rules found at 23982 Federal 
Regis1:-er /Vol. 56. No. 10 l /Friday,· May 2 4, 19 91, appear to be 
nothing more than an attempt to circumvent federal law which 
requires "th~t none of the funds appropriated by the Act or any 
other Act with ·respect to any fiscal year by any department, 
agency, or instrumentality o.f the United States may be used for the 
purchase of electricity by the Government in any manner that is 
inconsistent with state law gove~ning the providing of electric 
utility service, including state utility commission rulings and 
elective utility franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements," by requiring contract clauses that would 
require many cooperatives to violate their ~wn By-laws, Articles of 
incorporation, state law, and/or provisions in their mortgage 

.agreements with the Rural Electrification Administration, National 
Rural· Utilities Cooper.ative Finance Corporation and/or others. 

Starting at ·23982 and running through 23987, there are many 
references to Area Wide Contracts, Standard Specification Formats, 

. St.andard Annual Review Formats, Authorization Forms, Standard Form . 

. (SF) 26 Award/Contract. However, there are no samples or 
specifications included, so it is impossible to anticipate just how 
time consuming this paperwork will be. no final rules should be 
published until.after interested parties have. had an opportunity to 
comment on these items. • 

The proposed rules state that "The paperwork reduction Act 
does not apply because the proposed changes to the FAR do not 
impose recordkeeping information collection requirements or 
collection of information from offerors, contractors, or members of 
the public.. This is a direct. contradiction of the requirements 
under 41.004-5 which has a detailed list of items that will be 
required, many of which will require detailed analysis. 

A Memher·Ownefl Rural Electric Cooperaflt~e .. . . . . 
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Section 41.005 also requires a_ substantial amount.of paperwork 
of both the agency desiring service and the utility that will 
supply that servi6e, again in direct conflict with the statement 
made.concerning the Paperwork Reduction Act. 

There are a number . of items under · Part 52-Solicitation 
~revisions and Contract Clauses that would force us to refuse to be 
a party to any contract that contained them. They are; · 

1. Service Provisions 
(a) Measurement o~ Service 

(b) 

(d) 

( 1) · •i and read by the contractor at its expense." 
We are a rural electric cooperative serving a large 
area with low density. To hold down costs, our 
members read their own mete·rs and supply them to us. 
This provision would force us to give preferential 
treatment ·to government installations and would 
increase the costs to our other members. 

( 2) "The contractor shall read all meters at 
periodic intervals of approximately 30 days, etc." 
Again, we are :a low density rural electric 
cooperative and require our members to read the~r 
meters and supply us with them. As pointed out 
above, this provision would require preferential 
treatment for government installations at the 
expense of other members. 

Meter Test 
(1) . "~est contractor-installed meters at intervals 
not exceeding one year,· etc." Electric meters are 
p,robably the. most· accurate and dependable measuring 
device used in a trade or ·business today. Requiring 
annual testing is absolutely not cost-effective. It 
will only add to the already high costs of system 
operations and provide no benefit. · 

(2) (3) These two items ·are part of the operating 
requirements of every electric utility that I am 
familiar with and are not ne.eded in a contract. 

Continuity of Service 
( 1) "or other variation .. of service shall aggregate 
more than one hour during any period hereunder, an 
equitabl~ adjustm~nt.shall be made in the monthly 
billing, etc." Billings for electric service are 
based on the amount of power actually used. During 
outages, no power would be used so there would be no 
bill for power used. For this reason, this clause 
is unnecessary and excess verbiage • 

.. .. • 
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{2) This section poses a problem in that it could 
transf_er costs from the government to the other 
members on an inequitable and discriminatory basis. 
Depending on the circumstances, it could provide for 
preferential treatment of the government at the 
expense of the other members. 

52.241-7 · Change in Terms and Conditions of Service for 
Unregulated Suppliers. This entire clause is unacceptable as 
written. It would confer on the government rights and 
privileges not available to any other members of the 
cooperative. It would require that the cooperative incur 
additional costs for the benefit of the government at the 
expense of the other me.mbers. 

Also under item {c), it refers to a Disputes clause, but I can 
find nothing in these proposed. rules to indicate what might be 
r~quired to settle a·dispute. Until the proposed procedures 
for settling -a dispute are published and we have an 
opportunity to comment on them, no final rule should be 
published. , 

52. 2~ 1-B Connection Charge. This. section again gives 
preferential treatment to the. government at ·the expense of the 
remaining members of the cooperative and, therefore, would be 
totally unacceptable. 

52.241-13 Capital Credits. 
(b) This section would be impossible to comply with. We 
would be unable to ascertain the amount of capital 
credits to be allocated until after the year-end audit is 
completed and the Board of Directors authorizes the 
allocation of capital credits. This would ·normally 
be somewhere between 120 to 180 days after the close of 
the fiscal year. Also at this time, we would have 
serious problems trying_ to list out accrued capital 
credits by contract number, year, and delivery point. At 
the time of the allocation, it would be impossible to 
give a date that the capital credits would be refunded. 
We are currently retiring capital credits accumulated in 
the early 1970s and attempting to maintain a 20-year 
cy~le. However, the retirement of capital credits is at 
the discretion of the Boa~d of Directors after an 
analysis of the financial c9ndition of the· cooperative 
and a determination that such a retirement will not 
impair the financial integrity of th~ codpetative. This 
is done annually . 

.. • 
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(c) This clause must be eliminated completely as it 
would require us to violate our By~ laws,_ Articles of 

·Incorporation, Idaho State law, Montana State. law, 
provisions of our Mortgage Agreements with the Rura1 
Electrification Administration and provisions of our 
·Mortgag_e Agreement with N_ational Rural Utilities 
Cooperative Firiance Corporation. 

(d) This clause must also be eliminated completely as it 
would require us to gi~e preferential treatment to the 
government at the expense of the rest of our members. 

LS:blp 

cc: Senator Larry Craig 
Senator Steven Symms 

· Senator Max Baucus 
Senator Conrad Burns 
Congressman Larry LaRocco 
Congressman Richard Stallings 
Congressman Ron Marlenee 
Congressman Pat Williams 
Mike Oldak 
Roy Eiguren 

• 

.. 

Sincerely, 

NORTHERN LIGHTS, INC. 

'f2.,_ u~ __.tq. 
LaVerne Stolz, 
Director of Finance & Adm. 

• 



NATIONAL SCIENCE FOUNDATION 
1800 G STREET, N.W. 

WASHINGTON, D.C. 20550 

General Services Administration 
FAR Secretariat (VSR) 
18th & F Street, NW 
Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

__ Jl,!ly 18, 1991 

The National Science Foundation has reviewed the Notice of 
Proposed Rulemaking regarding Acquisition · of Utility 
Services. We have no comments or objections to the proposed 
rule in the FAR case cited above. 

Sincerely, 

1.~;!_ v . i·J !/ f ~t ~.~ 
·wJ:lliam S. Kirby . ;/' f' 
Division of Grants'& Contracts 

JUL 3 t \991 ' 



DEPARTMENT OF THE NAVY 
ATLANTIC DIVISION 

NAVAL FACILITIES ENGINEERING COMMAND 
NORFOLK. VIRGINIA 23511-6287 

9!-19r::~~sq 
(804) 444-9584 
(A/V) 564-9584 

IN REPLY REFER TO 

11300 
164 

~-{ l J 1.J ;_ l J ii 

From: Commander, Atlantic Division, Naval facilities Engineering Command 
To:. Cormnander, Naval Facilities Engineering Conmand, Headquarters_ 

Subj: FAR PART 41 -ACQUISITION UTILITIES SERVICES (FAR CASE 91-13) 

Encl: ( 1) Cormnents on Draft FAR Part 41 

1. Pursuant to your request, general and specific comments on FAR 41 are 
provided by enclosure (1). · 

2. Should you have any .questions, please contact Mr. Roy B. ~1orris at 
Commercial (804) 4.44-9584 or Autovon 564-9584. 

Copy to: 
CHESNAVFACENGCOM (Code 111) 
NORTHNAVFACENGCOM (Code 024) . 
·SOUTHNAVFACENGCOM (Code 0221) 
WESTNAVFACENGCOM (Code 164) 
PACNAVFACENGCOM (Code 113) 

ESTNAVFACENGCOM (Code 163) 
.,_. ~- > ..• •••. v 

~~ 
18th and F Streets NW 
Room 4041, GS Building 
Washington, DC 20405 

Quality Performance . . . Quality ResUlts AUG 5 1991 
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24 July 1991 

LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART ·41 

I. GENERAL COMMENTS 

* Part 41 still continues to be a GSA instruction. 
Sections 41.004-2, 41.004-5 and 41.005 are specific to 
GSA award and administration of their contracts. As DOD 
is a Contacting Agency theSe· sections should be omitted 
from Part 41 or at least designated ·Not Applicable To 
Don·. Each agency will establish required award and 
administrative procedures in their supplements to FAR. 

* In May 1991, we reviewed and provided comments.on DFAR 
Part 241. Resolution on Part 41 language should precede 
resolution of DFAR Part 241 language. 

* Section 41.002 .C5) specifies that Part 41 will not be 
applicable to acquisitions in foreign countries. Since 
there is very little guidance in this area, our next 
logical step would be to incorporate some basic guidance 
in DFAR. 

I I. SPECIFIC COMMENTS 

41.001 Definition of Utility Service- Delete the last 
sentence. The problem with the wording of this sentence 
is that it says that other services (e.g., rubbish 
removal, snow removal) may be considered to be utilities 
.when they are exempt from the Service Contract Ac.t of 
1965. This Act· lists exemptions, one of which is 
utilities. This is an unbroken circle which solves 
nothing. Recommend that the wording be replaced with 
that in paragraph S5-101.1 of ASPR Supp 5 which·says 
these services may be treated as utilities ·when the 
services are performed by public agencies or utilities 
on a contractual basis and are subject to public 
regulation·. 

41.004-1 (b) -Change to read: ·For utility services exceeding 
$25,000 per annum including any connection and/or 
termination charges, agencies shall ... • .. 
(b) - Delete everything after ~he first sentence. 
Acquisition of utility service from governmental 
agencies, quasi-governmental agencies, or municipalities 
makes it imperative that each agency have the 
flexibility to utilize the utility supplier's 
application form when it is in the best interest of the 
U.S. Government and the supplier's application form 
does not violate U.S. law. Each .agency must address 
t h i s i s sue w i t h the i r own pro c e d ur e·s .. 



41.004-2 ·Delete this entire section or designate it ·NoT 
APPLICABLE TO DOD AGENCIEs·. These procedures are GSA 
specific and should not be applicable to DOD agencies. 
As with all other types of DOD contracting; DFAR, NAPS, 
and .P-68 establi~h contacting procedures. 

41.004-5 Same comment as included with 41.004-2. 

41.005 Same comment as included with 41·.004~2 

41. 006-1 Rewrite the first sentence to read, ·Agencies shall 
revie~ (a) utility service i~voices exceeding $25,000 

. per annum o~ a montlly ·basis; and (b) each contract or 
other written request exceeding $100,000 on an annual 
basis.· 

41.008 This paragraph requires the use of SF 33 which 
stipulates the contract to comply with the standard 
format as specified in item 11 of the form. This 
conflicts with the ASPR Supp 5 format .(paragraph 
S5-203) we are now using and which is recognized by the 
utility industry as the standard. We must have the ASPR 
Supp 5 flexibility of f6rmat. It has become increasing 
more difficult to execut~ ·standard.FAR coritracts with 
sole~source utility suppliers. Changing to a new format 
with various sections that do not apply to utilities 
contracts will only hamper the contracting process. 
Part 41 must recognize that utilities contracts are 
sole-source and unique and have evolved in an 
environment of Federal,State and Local regulations. 

41.010 (a) Service specifications should be included in 
the review of Part 41. 

(c) Delete this pa.ragraph in its entirety. Comment on 
Section 41.008 eliminates the utilization of SF 33. 

52.241-2 (a) - (c) - These subparagraph~ effectively limit 
utility contracts to a ten year definite period. They 
are wr'i tten aro.und the GSA ten year standard authority 
and ignore the indefinite term contact authorization of 
ASPR Supp 5. The scop~ and t~rm clauses of ASPR Supp 5 
are more appropriate for a utility service contract. 
Therefore, replace subparagraphs (a) thru (c) with. the 
ASPR Supp 5 clauses (paragraph 85-203.1). 

52.241-5 (a) and (b) - The industry haS' moved· away from the 21. 
range as being accurate. We need to follow suit. These 
subparagraphs should state that no meter should be 
placed in service that does not record 1004 accurate 
under normal testing conditions. 

-2-



{b) -Change the first sentence to read, • ... test the 
meters installed by the contractor in-a~cordance with 
the contractor's normal procedures as specified in the 
contractor's applicable rules and regulations·. 
The remaining portion of the subparagraph gives the 
Government the right to request additional me~er test 
and to pay for them if the Government requires meter 
test more frequently that the contractor's normal 
procedures. 

52.241-9 An alternative clause is required to co~er those 
situation where the Termination Liability is based on 
quantities consumed or minimum purchase requirements 
over a negotiated number of years. 

-3-


