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July 19, 1991

General Services Administration
FAR Secretariat (VYRS)

~ 18th and F Streets NW, Room 4041

Washington, D.C. 20405
RE: FAR Case 91-13

Dear Sir:

" We have reviewed the proposed rules on Federal Acquisition of Ji1l1ty

Services published in.the Federal Register of May 24, 1991 and appre-
ciate this opportun1ty to comment on the oroposed ru]os

East River E]ectr1c Power Cooperat1ve is a wholesale power supplier of
electric power to 25 retail cooperatives and one municipal who Serve
the end use consumer, We have no retail customers. East River's

patronage capital is allocated and paid to our member cooperatives,

not to consumers, therefore these proposed rules would not directly
affect East River. However, we are keenly aware of the impact Section
52.241-13, Capital Credits (b) and (c) would have on the retail
cooperative ndted as the 'Contractor' if these rules are adopted.

Paragraph (b) would require the Contractor to state “the amount of
capital credits to be paid to the Government and the date the payment
is to be made". Capital credits are assigned or allocated at the
close of business for a calendar or fiscal year. The amount of
capital credits could be stated. The requirement that the date the
payment -is to be made is another matter. Retirement of capital
credits are governed by the Rural Electrification Administration
mortgage which is the common mortagage for rural electric cooperatives

‘who borrow from the Rural Electrification Administration. It is our

opinion that no Contractor, if a rural electric cooperative, could
state when a capital cred1t allocated in a particular year will be
retired.

The fu]] retirement of capital credits upon termination of a contract
for utility service under paragraph (c) would cause the Contractor to
discriminate against the other cooperative membership. The model
bylaws prescribed by the Rural Electrification Administration which
have been adopted by nearly all rural electric cooperatives advocate a
'first in - first out' retirement of capital credits. An exception is
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Inasauch Inai the Govarnmeat is a perpetual 2ntity, there apoz2ars 9
be no valid r2ason why a Government agency should receive 'special’
treatment as to. retirement of capital credits. This provision could
creats a cash flow disaster for a small cooperative that may serve a
substantial Government contract.

We would recommend that provisions (b) and (c) be revised to recognize
that pavment of capital credits be made in accordance with the
Contractor's bylaws governing capital credit retirement. :

F\ncerely,
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July 19, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, NW
. Room 4041 :
Washington, D.C. 20405

RE: FAR Case 91-13

Dear Sirs:

I am writing in reference to "FAR Case 91-13", which relates
to the payment of "Capital Credits" earned by any member of
the Cooperative. '

I would like to go on record as opposing this proposed rule.
The current by-laws and rules of North Star Electric -
Cooperative address the return of Capital Credits to our
members. The Capital Credits are returned to members on a
first in, first out basis, and a rotating schedule. No
member or business is paid prematurely simply because they
leave the membership or close business. To do so would be
unfair to the remaining membership! The proposed rule would
require that the above action be performed and, therefore,
it also would be unfair to the remaining membership.

Equa[ Oppo#unity fmp[oyn
‘ 2.3 199



9/-15-149

To close, I would ask that this rule be rescinded and that

-the Cooperatives be allowed to refund Capital Credits as

dictated by the individual needs and rules of the
Cooperatives.

Sincerely,

o~ . S ey

Harry M. Carls
General Manager

HMC/1d
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Genesral Services Adminictrat oon

FAR Swceatnriyt VRSO

Perh e d TS saald
.

Washinsi.on, =% 20105

Dear Administrat-r-

Jo-Carroll Electric Cooperative, = mesmber cwned, member R I R S S AL
diaby thygtl on owostem located ip Elizabeth, Tliinois is str Vo Lol b FAR
T MU The soperative opposes bhis Toroseveral s-nsons
52,28 ¥ ’qpkrul Crality pavagraph P atal D that tha Thpe boromust
Furnish + starement 8 e ryed oredits within 530 0 eg gttt oo b
the fiscal yvear. This would be  very Aifficult, if not impeesi! le e
toorthe timing of cur - fiecal wear ol amd  the ooad 0 F LY

annual audi*, etc. Currantly we furnish  a statement of the nniz!
acerued capital credit during *he month of July.

Also mentioned in this section is the requirement to state the date the
pavment { capital credit is o made. This is al=o strengly cpposed by
Jo-Carroll Electric Cooperative. We currently pzay apital credits un

23 vear rotation, but we have no guarantee that -ur financial  positicn
will 2nable us to so in the future. We may, per out bhy-laws, retain the
accrued capital credits if the financial coadition of the ..
warrants. :

In paragraph (c), the wording states that upon termination of the
contract the contractor makes payments of the capital credits. We do
not make early retirements of the capital credits. :

Please conii&qg;this strong opposition to the proposed FAR Case 91-13 by
Jo—CarrolE%l%?c{?ic Cooperative.

PN

Sincerely,

JO—~CARBOLL ELECTRIC COOPERATIVEU
(77
ohn W. Selleck
Assistant Manager

JUL 23 99




ATTORNEY AT Law

ToM W. G’R.EG.G. iy qlfls' 15’ |

. .219 § <OCENIGHEIM

. SAN AnGELS Taxas 76303
PHONE 915 655.9188 P O. DRAWER 1032
FAX 91%) 63%5.9180 SAN ANGELQ. TEXAS 76502

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets N.W.., Rm. 4041
Washington, D.C. 20405

VIA: Federal Express

RE: FAR Case 91-13
Gentlemen:

On behalf . of Concho Valley Electric Cooperative, Inc. and
Southwest Texas Electric Cooverative, Inc., I am submittinag the
attached comments concerning 48 CFR 52.241-13 Capital Credits.

. Your consideration of these commenté will be most
appreciated. ‘

Yours very truly,

TWGJR/eh
Enclosure

cc: Mr. Michael Oldak
NRECA Regulatory Counsel
1800 Massachusetts Ave., N.W.
Washington, D.C. 20036

Mr. Alton Rollans, General Manager
Concho Valley Electric Cooperative, Inc.

Mr. Jim Martin, General Manager _
Southwest Texas Electric Cooperative, Inc.

w 23 o]
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. | COMMENTS‘ '

TO Ganaril Services Administration
TAR Sacretarliat (VRS)
13 and 7 Str=ets, N.W. Room 4041
Nashinaton, D.C. 20405
RE: ~ FAR Case 91-13
FROM Y - Tom W. Gregqa, Jr., Attorney at Law, on behalf of
: Concho Valley Electric Cooperative, Inc.,. and

Southwest Texas Electric Cooperative, Inc.

On behalf of my clients and myself, I thank you for this
opportunity - to express my concerns about the proposed amendments
to 48 CFR 52, Sec. 52.241-13 Capital Credits. I will discuss our
concerns by paraaraph in the order in which they appear in the
proposed amendments.

"52.241-13. (a) The qovernment is a member of the
(cooperative name) , -and as any other member, 1is
entitled to capxtal credlts con51stent with the by-laws of the
- cooperative, ation of the Contractor to pay
. w and whxch sgecifies. the method and time of
payment." (Emphasis mine) : »

_ It is our concern that the regulation indicates that there
is an obligation of the cooperative ("Contractor") to "pay"
capital credits to the Government or any other member, when in
fact there is no such obligation. There is an obligation of the
cooperative to "allocate" capital credits to the member account
based upon the member's patronage.

The enabling act for electric cooperatives in Texas (Article
1528b, Vernon's Revised Civil Statutes) provides that the
cooperative's revenues shall be sufficient at all times:

(1) To pay all operating and maintenance expenses;

(2) Por the creation of reserves; :

(3) Revenues not recuired for the purposes set out above
shall be returned, from time to time, to the members on

a pro rata basis, '"MMJDALQ&GM’-—’E

wise a
: wa f
i i B d o

elects.”
: As determined by the cooperative's board of directors, there
' may not be any capital credits paid, depending on the reserves
desired. PFurther, if any return is possible, such return may not

be to an individual member (i.e.,  the Government) but may be
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r2tdr1=2d =D ail the memd2rs oy way 2f a1 general race raduczion.

add:1-ionally, under the t2rms of the Cooperative's mortzaqge

=3 =12 Jovarament (yral Tlectrification Adminaistration--REaA), (€
tae equ‘-y ievel of a3 coopsrative 1s below 4)0% then 1% <caaao-=
ratirs aay gatronage capital without the aporoval in writiag from
REA. In the case of my clients, both have equity levels less
than 40%. The mortgage further provides that regardless of the

equity level, if the cooperative is not delincuent in any payment
of principal or interest to the Government, it may make
distributions of capital <credits to deceased patrons, if
permitted by its articles of incorporation and bylaws in an
amount not to exceed 25% of the patronage capital and margins
received by the cooperative in the preceding year. Further, if
the distributions to decedent's estates do not exceed the amount
of 25% of the previous year's margins, the cooperative may make
. such additional distributions wup to the 25% 1level of the
preceding year's patronage capital and margins received. While it
is anticipated that cooperatives will be in a position to make
some cash retirement of capital credits each year, it does not
appear wise to contract with the Government that it will do so
when the Government's own mortgage restricts the cooperative's
ability to pay and in some cases prohibits such payment.

Further, the by-laws of these cooperatxve clients  do not
recuire the payment of funds as implied by (a) and stated in (b)
of the amendments. The by-law recuirement is as follows:

"The Cooperative is obligated to pay by credits to a

capital account for each patron all such amounts in excess
operating costs and expenses.
«+++.81l1l such amounts credited to the capital account of any
patron shall have the same status as though they had been
paid to the patron in cash in pursuance of a legal
obligation to do so and the patron had furnished the
Cooperative corresponding amounts for capital."

The by-laws further state that wupon dissolution or
llquldatlon of the Cooperative, after all outstanding
indebtedness 1is paid, outstanding capital credits shall be
retired, without priority, on a prorata basis. This is the only
required retirement of capital credits that is not within the
discretion of the board of directors.

Therefore, because we are of the opinion that Subparsgraph
(a) is misleading, we offer the following amendment:

(a) The Government is a member of the (cooperative
name) » and as any other member is entitled to
capital 'credlts consistent with the by-laws of the cooperative.

52.241-13(b). Within 60 days after the close of the Contractor's
fiscal vear, the Contractor shall furnish to the Contracting
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or tnae d2sijnat2d raprasentative oL tae Jontracting

CiZicer,

" Officer, in writing a list of accrued credits by contract number,
year, and delivery point.. Also, the Contractor shall stats th=
anounz Hf Zapital credi:s £to 92 2aid to the Government and sn=
dat2 =hz niavmant 15 to oe wmade. (Emphasis mine) .

~ The 60 days after the close of the Contractor's fiscal year
recuirement is a concern because while electric cooperatives may
" have fiscal years that do not coincide with the calendar vyear,
capital <credits are usually allocated on a calendar year basis.
This proposed regulation would require a separate calulation and
allocation of the government's capital credits.

‘The last -sentence of (b) indicates that a cash payment to
the Government is expected. This is misleading for the -reasons
stated in the comments pertaining to subparagraph (a) above.

We therefore recommend thét 52.241(b) be amended asvfollows:

(b) Within 60 days after the close of the annual period
upon which the Contractor's annual allocation of capital credits
'is based, the Contractor shall furnish to the Contracting
Officer, or the designated representative of the Contracting
Officer, in writing a list of capital credits accrued during such
annual period by a contract number, year and delivery point.

52.241-13(c¢c) Upon_ _termination or expiration of this contract,
‘unless the Government directs that unpaid capital credits ars to
be applied to another contract, the Contractor shall make payment
to the Government for the unpaid credits.

One of'the basic premises of electric cooperatives--and one
that has contributed greatly to their success, is that all members
are treated fairly and non-discriminatorily. One consumer is not
" favored over another. In compliance with this basic premise,
cooperatives retire capital credits based upon a plan or system.
Most cooperative over the United States retire capital credits on
a 20 year rotation cycle, first in - first out, Many other
cooperatives use a percentage method and pay a percentage of the
total outstanding capital credits to all members. Regardless of
the method used, no preference, by contract or otherwise is given
to any particular member. Subparagraph (c) recuires the
. cooperative to execute a contract creating a preference for the
Government. . We do not find this acceptable. We therefore

recommend that 52.241(c) be deleted. ,
52.241-13(4) Payment of capita

certified check, payable to the Treasurer of the United States;
and . . .

'Again. the Government is attempiing to require preferential
treatment through contract. No other member receives capital
credit payments by certified checks. Further, the Government
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joes a0t r2quira certifiad cZhacks i th2 rpayTans

of PR
cooperatives' multi-million dollar loans nor does even the IRS
recuire certified checks 1ian the payment of citizens' tax

obligations. To requirs certified checks for payment of capital
cradizs .to the Govarnment would »e ourdensome and costly to th=
cooperativas.

We therefore recommend that 52.241-13(d) be amended as
follows: - .

"(4) Payment of capital credits will be made by check,
payable to the Treasurer of the United States; and . . . "
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July 22, 1991

| via Federal Express

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, DC 20405

Re: Proposed Rule for Federal Acquisition of Utility Servzces
FAR Case 91-13

Gentlemen:

Enclosed are ‘an original and three copies of Comments on the above-
" captioned rulemaking proceeding to be filed on behalf of A&N Electric
‘ Cooperative, BARC Electric Cooperative, Choptank Electric Cooperative,

Community Electric Cooperative, Craig-Botetourt Electric Cooperative,
Delaware Electric Cooperative, Mecklenburg Electric Cooperative, Northern
Neck Electric Cooperative, Northern Virginia Electric Cooperative, Powell
Valley Electric Cooperative, Prince George Electric Cooperative,
Rappahannock Electric Cooperative, Shenandoah Valley Electric Cooperative,
Southern Maryland Electric Cooperative, and Southside Electric Cooperative.

Cordially,

Yo E 2o, ),

Kenworth E. Lion, Jr.

KELJr/ctr/T91-0235
Enclosures
cc: Member Cooperatives
VMD Association of Electric Cooperatives

. 23 199
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OF THE
‘ | VA. MD. AND DEL. ASSOCIATION OF ELECTRIC COOPERATIVES
' REGARDING THE PROPOSED RULE FOR
- FEDERAL ACQUISITION OF UTILITY SERVICES
FAR CASE 91-13

COMMENTS OF THE MEMBERS

The comments presented below represent the collective comments of the
cooperative members (Cooperatives) of the Virginia, Maryland and Delaware
Association of Electric Cooperatives (Association) in response to the proposed

rulemaking published at 56 Federal Register 23982 on May 24, 1991.

1.  General. As public utilities, the Cooperatives have the obligation to
provide service to.anyone within their certificated service territories that
. | applies for membership; however, the obligation is not unilateral. As a
condition of membership, the individual or entity desiring service must agree
to abide by the charter, bylaws, regulations, and terms of the membership
agreement of the cooperative. These documents constitute a binding and
enforceable contract between a cooperative and its members.

As will be discussed below, several of the proposed regulations
violate the terms of the membership agreement, charter, Bylaws, and/or
regulations of the Cooperatives. Since the Cooperatives are regulated by the
public service commissions in Virginia, Maryland, and Delaware, the terms
'a.nd conditions of the bylaws and other controlling documents are subject to the

. jurisdiction and control of the commissions. Consequently, §8093 of the
Departmeht of Defense Appropriations Act of 1588, Public Law 100-202,

mandates compliance with the Cooperatives' conditions of membership. -

®
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2. 941 001.1 _Jﬂlg__ The Cooperatlves have acquired the necessary
capacity to provide service to everyone, including federal facilities, within their
certificated service territories. Pursuant to their obligation to serve their
consumers, the C00perativés have invested hundreds of millions of dollars to
provide service, in part, in reliance upon the projected needs of the Federal
Government. If federal agencies, unlike other consumers, are allowed to
switch electric utilities, the fixed costs of capacity to serve federal facilities will
be shifted to fhe Cooperatives' remaining consumers/members. This result is
unfair to the remaining members and the unexpected switching of power
suppliers could complicate utility system forecasting and capacity pianning.
Consequently, the Cooperatives are concerned about the integrity of their
~ certificated service territories.

The Cpoperatives’ concern with territorial integrity arises from the
confusion caused by the stated goal of the proposed regulations and the wide
range of affected utilities. Although the policy statement acknowiedges that
§8093 of the Department of Defense Appropriations Act of 1988 requires federal
agencies purchasing electricity to honor service territories established
ptirsuant to state statute or state regulation, it emphasizes the goal of federal
acquisition of utility services from supply sources that are most advantageous
in terms of economy, efficiency, reliability or service. The proposed
‘regulations place great emphasis on alternative suppliers and competitive
bidding. At the same time, the regulations are intended to be applicable in a
wide variety of situations. They ai'e applicable to various combinations of the
following: .
electric service,

water service,

.2. -
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steérh service, |
sewage service,
natural gas service, |
utilities with dedicated service territories,
utilities without dedicated service territories,
regulated utilities, and
unregulated utilities.

In studying the proposed regulations, the Cooperatives believe that
there is significant potential for confusion which could result in loss of the
§8093 protection for electric utility service territories. To eliminate the
potential for confusion, the Cooperatives sti'ongly recommend that a
paragraph (f) be a.dded to §41.004-1 to read as follows:

- () In accordance with §8093 of Public Law 100-202 as
discussed in subsections (d) and (e) above, it is the policy of
the Federal Government that, where electric utility
franchises or service territories are established pursuant to
state statute, state regulation, or state-approved territorial
agreements, federal acquisition of electric utility service
shall be from the appropriate electric utility subject only to
the potential exceptions listed in subsection (d).

3. §41.006-1 Monthlv and annual review. The language of this section
is unclear with regard to the purpose of the monthly review of utility service

i_nvoices. Section_41.006-1 states:

' Agencies shall review (a) utility service invoices on a

- monthly basis; and (b) each contract, authorization,
purchase order, or other written request for service ex-
ceeding the small purchase dollar, limitation on an annual
basis. The purposes of such review are to ensure that the
utility supplier is furnishing the services to each facility
.under the utility's most economical, applicable rate and to
examine utility commercial markets for advantageous
competitive resolicitations. The annual review shall be

-3-
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based upon the facility's usage, conditions, and
characteristics of service, at each individual delivery point,
for the most recent 12 months. If a change in rate is
appropriate, the Federal agency shall request the supplier
to make such rate change immediately.

Monthly reviews seem to be unnecessary for the purpose of
examining “utility commercial markets for advantageous competitive
resolicitations,” especially when a multi-year contract is in effect. This
purpose appears to be more appropriate for the annual review. A moré ‘
~ appropriate usage of the monthly review would be to monitor power usage for
purposes of internal control. For instance, if electric usage suddenly
increases, the agency would want to determine the reason and, possibly, take
corrective actioh. Monthly monitoring could also be used to recognize |
changing trends in usage which would indicate a change in the rate schedule
under which the agency is purchasing in order to reduce the overall level of
charges. The Cooperatives re‘commend that thié séctibn be revised to clarify

the purpose of the monthly review.

4.  §41.006-2 Rate changes and regulatory intervention. Subsection (c)
N provides that rate changes made by the regul_atory body "shall be made a part
of the contract by contract modification.”" The initial contract should be writfen
to automatically change the rate when a new rate is set by the regulatory body.
Execution of contract modifications by the parties is unnecessary.

5.  §41.007 ‘anmnﬂaum. As discussed in our general comments
in paragraph 1 above, when the fedéral governnent becomes a member of a
cooperative, 1t is expected to comply with all térms qf the cooperative's
- membership certificate, charter, bylaws, and regu.latio'ns. In this regard, the

-4-
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federal gov emment is treated the same as every other member of the
coopérative. Unfortunately, several of the contract clauses prescribed by
§41.007 conflict with the Cooperatives’ bylaws or regulations and, thus, will
result in violation of §8093 of Public Law 100-202. To avoid this reéult, the
Cooperatives recommend that a subsection (k) be added to §41.007 to read as -

follows:

(k) The contract clauses prescribed by this section
shall be modified or deleted as necessary to be consistent
with state law governing the prowsmn of electric utility
service, including state utility commission rulings and
electric utility franchises or service territories established
pursuant to state statute, state regulation, or state-approved
territorial agreements as mandated by §8093 of Public Law
100-202 (see 41.004-1(d)).

6. . §41.009 Formats for utility service specifications. Subsection (b)
provides that contracting officers may modify the specification format to attach
"details on Government ownership of facilities and maintenance or re'pair.
obligations.” To avoid any potential confusion regarding construction and
maintenance of facilities, the Cooperatives recommend that the phrase be
revised to read "details on Government ownership of facilities and
maintenance or repair obligations on the Government's side of the
interconnection pbint." VThe_ Cooperatives will own and maintain all facilities
on their side of the interconnection point in accordance with standard utility

practices.

7. §52.241-1 anﬂ;gj;a This proposed contract clause provides that, to
the extent of any inconsistency between the terms of the contract and any rate
schedule or rules or regulatnons of the utility, the terms of the contract control.
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This proposal is in direét violation of §8093 of the Department of Defense
Appropriations Act of 1988 which provides that, in purchasing electricity, the
-Go'vernment must comply "with sf;ate law governing the providing of electric
utility service, including state utility commission rulings.” Since the' tariffs
and regulations of the Cooperatives are subject to stéte utility commission
scrutiny and apprOVal, §8093 mandates federal agency compliance with the
‘terms of those tariffs and regulations. Consequently, this proposed clause

must-be rejected with regard to regulated electric utilities.

8. §52.241.2 Scope and Duration of Contract. Subsection (¢) provides
that the utility shall provide a complete set of rates, terms, and conditions to

the federal agency. The Cooperatives recommend that the utility be required to
provide only the rates, terms, and conditions related to the contract with the
Government. Provision of rates and other material related to the provision of

residential service or other unrelated services would serve no useful purpose.

9.  §52.241-5 Service Provisions. The subsection (d)(1) requirement for
an adjustment to month]y billing, including the minimum monthly charge,
where service is interrupted for more than an hour is overreaching and
inequifable. Cooperatives are owned by their members. There is no profit
earned for providing service. Minimum charges are established to ensure that
the Cooperatives recover at least their fixed costsv. A reduction in the recovery
of fixed costs would be detrimental to both the Cooperatives and their
consumers/owners. If fixed costs are not recovered from Government
agencies, the only alternative is subsidization l;y_ other ratepayers. This
proposal is -unacceptable and must be rejected. |

-6-
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10. §52.241-6 Change in Rates or Terms and Conditions of Service f'gr.
. Regulated Suppliers. The Cooperatwes recommend that subsectlon (c) be

revised to require utilities to provide a copy of public service commission
regulations affecting the contract "within a reasonable time" rather than
"immediately.” The requirement for immediate action is unnecessarily

* onerous and provides no additional benefit to the Government.

11. §52.241-8 Connpection Charge. When new consﬁmers/owners
initiate service with the Cooperatives, they may be responsible for é certain
portion of the cost of the facilities required to provide such service. The
connection fee is charged directly to the new customer. Ifa j)ower line must be |
extended to provide service to a new customer, the customer pays for the cost of
the extension in accordance with the individual cooperative's line extension
poIic&. The policy is intended to place the responsibility for the cost above a

. : certain}level on the cost-causing entity. The proposed §52.241-8 will cause
other consumers to subsidize Government agencies in certain circumstances.
This is clearly improper. The Cooperatives believe that Govemmeht agencies
should be subject to the same requirements as are all other consumers with
regard to connection fees and line extensions. Government regulations should
not mandate preferential treatment and subsidization by other ratepayers.
The Cooperatives recommend that proposed §52.241-8 be rejected.

12. §52.241-13 Capital Credits. Subparts (b), (c), and (d) concerning the
payment of capital credits violate the Cooperatives' bylaws and policies as well
as the mortgage requirements imposed by the.Rural Electriﬁcatidn
Administration. These sections should be rejeéted.




R&spectfu.lly. submitted,

A&N ELECTRIC COOPERATIVE

BARC ELECTRIC COOPERATIVE

CHOPTANK ELECTRIC COOPERATIVE
“COMMUNITY ELECTRIC COOPERATIVE
CRAIG-BOTETOURT ELECTRIC COOPERATIVE
DELAWARE ELECTRIC COOPERATIVE
MECKLENBURG ELECTRIC COOPERATIVE
NORTHERN NECK ELECTRIC COOPERATIVE
NORTHERN VIRGINIA ELECTRIC COOPERATIVE
POWELL VALLEY ELECTRIC COOPERATIVE
PRINCE GEORGE ELECTRIC COOPERATIVE
RAPPAHANNOCK ELECTRIC COOPERATIVE
SHENANDOAH VALLEY ELECTRIC COOPERATIVE
SOUTHERN MARYLAND ELECTRIC COOPERATIVE
SOUTHSIDE ELECTRIC COOPERATIVE

By 4 ke
, omas A. Dick
Director, Governmental Affairs
Va., Md. & Del. Association
of Electric Cooperatives

© July 22,1991

91-18-1
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. | . Lone Star Gas Company

MARSHA L MUNTER .
T Arearmey LEGAL DEPARTMENT

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W.

Room 4041

Washington, D.C. 20405

Re: FAR Case 91-13

. Ladies and Gentlemen:

Enclosed please find the Comments of Lone Star Gas Company, a
Division of ENSERCH Corporation concerning proposed revisions of
the Federal Acquisition Regulations. These Comments are being
submitted in response to the rule proposed jointly by the
Department of Defense, General Services Administration and National
Aeronautics and Space Administration in Far cCase 91-13, as
published in the May 24, 1991 issue of the Federal Register. Your
consideration of these comments will be appreciated.

Very truly yours,

e ireshee L oot

Marsha L. Hunter
gah

0 2 3 ‘¢
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UNITED STATES o?.AMERICA
| BEFORE THE
DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

IN THE MATTER OF:
FEDERAL ACQUISITION . FAR CASE 91-13
REGULATION; ACQUISITION
OF UTILITY SERVICES

7 X7 X7 N7 R )

COMMENTS OF ILONE STAR GAS COMPANY,

A DIVISION OF ENSERCH CORPORATION
Lone Star;Gas Company, a Division of ENSERCH Corporation
("Lone Star"),.files these Comments in response to the Notice of
Proposed Rulemaking published in the Federal Register on May 24,

1991.

I.

Lone'star Gas Cbmpany is a division of ENSERCH Corporation.
'ENSERCH chpération is a corporation duly organized and existing
under the laws of the State of Texas with authority to transact
. business in said state. Lone Star's principal place of business is
301 South Harwood street; Dallas, Texas 75201; Lohe Star is an
intrastate natural gas pipeline company. Lone Star owns and

operates natural gas transmission lines, gathering lines,

compressor stations, distribution: facilities, and related
properties by which it transports natural gas in intrastate

commerce within the State of Texas and distributes same to
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domestic, commercial, and lndustrlal customers within the state
Lone Star provides gas service to certain facilities owned and
operated by the United States government and will therefore be

affected by adoption of the proposed rule.

II.

Lone Star urges that the prpposed rule be amended to provide
that a review to determine whether or not alternative delivery
systems exist should be completed prior to commencement of the
- bidding process. If no viable alternative delivery system for the
utility services is identified, the agency acquiring the utility
services should not be required to go through the bidding process
because to do so under thosé circumstances would be an unnecessary

expenditure of the resources of the agency acquiring the services.

III.

Lone . Star supports the adoption of proposed Section
41.004-2(c); insofar as it permits an agency to issue 5 purchase
~order, or order utility service and pay for it upon the
presentation of an invoice, if the utility supplier refuses to
issue a written refusal to sign a tendered contract. Current
- Section 8.304-5(e) reQuires that acquisition of utility services be
by bilateral written contract under ~ certain circumstances,
including situations in which service is available from more than
one source or the annual cost of servige is estimated to exceed the

appropriate small purchase limitation. Current sSection 8.304-5(qg)
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provides that a written definite .and final refusal to sign a
contract must be received from a utility before-a purchase order
may be issued. Elimination of the written refusal requirement
would afford agencies flexibility needed in acgquiring utility

service.

IVv.

Proposed Section 41.004;1(b) provides that, except for small
purchase acgquisitions, "agencies shall acquire utility services by
a bilateral written contract, which must include the clauses
required by 41.007, regardleés of whether rates or terms and
éonditions of service are fixed or adjusted by a regulatory body."
fhis provision requires that, even though the rates and services of
a particular supplier are set by a regulatory body, the terms of
the service éré to be defined by contract. Impermissible
intrusion upon state jurisdiction over the rates and terms and
conditions for gas service from intrastate pipeline facilities and
local'jurisdictionvover the rates and terms and conditions for gas
service from distribution facilities within municipalities would
result from the imposition of a requirement that federal agencies
include in their contracts with utility companies terms which may
be in conflict with state and local regulatbry reéuirements. The
proposed rule should be revised to provide that, if sefvices,are to
be purchased from a utility, execution of a written contract would

not be required. .
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The proposed rules, if adopted, should be revised to provide

CONCLUSION

that a review to determine whether or not alternative delivery
systems exist should be completed prior to the commencement of the

bidding process and that, if services are to be purchased from a

utility, execution of a contract would not be required, as set

forth in detail in the comments set forth above.

Respectfully submitted,

Alanstoe L. /l—»u-—#—u-—-’

Marsha L. Hunter

Lone Star Gas Company, a
Division of ENSERCH Corporation
301 South Harwood Street

Suite 504 North

Dallas, Texas 75201

(214) 573-3415



e

GULF STATES UTILITIES COMPANY

P33T CFF 28 30X 2413 3 2~ 2%z 35¢ I T - TR e 3
-

July 22, 1991

General Services Administration

FAR Secretariat (VRS)

Eighteenth & F Streets, N.W., Room 4041
Washington, D.C. 20405

Attention: Ms. Beverly Fayson

Dear Ms. Fayson:

Re: FAR Case 91-13

Gulf States Utilities Company is an investor-owned utility
company providing-service to about 558,000 customers in a 28,000
square mile area of Southeast Texas and South Louisiana. We were
one of the first utility companies to enter into an Areawide
agreement with the Federal Government and recently completed
negotiations with GSA on a second ten (10) year renewal Areawide.
I was personally involved in this very intensive negotiation, the
many issues involved and current FAR requirements. This
experience gave me the necessary insight to objectlvely review
the proposed rulemaking in this case.

We applaud the Government's efforts to combine the utility
service procurements under a new Part 41; however, additional
attention should be given to paperwork reduction for both utility
companies and the Government. Since the majority of the utility
companies are regulated by either a State Commission or the
Federal Energy Regulatory Commission, or both, there are several
areas which propose unnecessary paperwork, i.e., SF26 under
Section 41.004-4 and contract modification under 41.006-2(c).

There are several references to wheeling of power which raises
concern since there is no mandate on utilities to provide this
service. This issue is very controversial and should it be
adopted, no one knows what form it will take nor the
requirements. Specific regulation in this area seems premature
and should not be addressed until a later date.

Ju. 23199
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The Ecdiscn Zlectric Institute, of whicnhn Gulf States Utilities :is
a member company, will be filing a comprehensive, detailed
analysis of the proposed rulemaking and we request you give
serious and thoughtful consideration to their comments.

Yours very truly,

Sl

G. W. Hiter.

Manager
Governmental Accounts
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Caroiina Power & Light Company _ '

P O 20x *55t e Raieign. N.C 27602
{919) 546-7544 )

H RAY STARLING. JR
Manager - Legal Department
Associate General Counsel July 22’ 1991

Ms. Beverly Fayson

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W.

Room 4041

Washington, D.C. 20405

Dear Ms. Fayson:

Carolina Power & Light Company (CP&L) respectfully submits these comments on the
proposed Federal Acquisition Regulations on the Acquisition of Utility Services (56 Fed.
Reg. 23982 (1991)). .

CP&L is an investor-owned electric utility serving approximately 950,000 customers in

a 30 000-square-mile area in eastern North Carolina, northeastern South Carolina and

around Asheville in western North Carolina. Among CP&L’s customers are six major

military bases: Fort Bragg; Camp Lejeune Marine Corps Base; Cherry Point Marine Corps

Air Station; Pope Air Force Base; Seymour Johnson Air Force Base; and Shaw Air Force

~ Base. CP&L also serves many federal office bmldxngs, courthouses, post offices and other
federal installations.

CP&L is a member of the Edison Electric Institute (EEI) the national association of
~_investor-owned electric utilities. CP&L strongly supports and joins in the comments being
filed in this case by EEL. These supplementary CP&L comments are being filed for the
purpose of bnnglng GSA’s attention. to partwular matters of specific concern to CP&L,
proposmg certain modifications to the regulations in addition to those proposed by EEI, and
in some instances offering secondary alternanves to modlficanons that are being proposed
by EEL
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Ms. Beverly Fayson ' :
July 22, 1991

Page 2

Attached to this letter are detailed discussions of specific issues raised by the proposed
Federal Acquisition Regulations, outlining CP&L'’s concerns about the regulations and
recommending specific changes. Please note that CP&L fully supports all the changes
proposed by EEI; the fact that CP&L has chosen to address certain issues in these
supplementary comments indicates only that these issues are of special concern to CP&L,
and it should not be taken to imply any lesser degree of support for EEI's proposals on
other issues.

CP&L would be pleased to have the opportumty to meet with FAR representatxves to
further explam these comments.

Yours very truly,

H. Ray Sta ing a

RSG/ew
Attachments

cc: Mr. Charles Lloyd
Defense Acquisition Regulatory System
1211 South Fern Street
Arlington, Virginia 22202

Mr. Edward H. Comer

Edison Electric Institute

701 Pennsylvania Avenue, N.-W.
Washington, D.C. 20004
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CAROLINA POWER & LIGHT COMPANY (CP&L)
CONCERNS AND RECOMMENDATIONS

PROPOSED SECTION 41.004-1
ACQUIRING UTILITY SERVICES: POLICY -
" PROPOSED SECTION 52.241-1
CONFLICTS

CONCERNS:

CP&L is gravely concerned that Section 41.004-1(b) of the proposed regulations, providing
that government contracts for electric service "must include the clauses required by 41.007,
regardless of whether rates or terms and conditions of service are fixed or adjusted by a
regulatory body,” and Section 52.241-1, the proposed standard "Conflicts" clause, are -
inconsistent with and tend to undercut Section 41.004-1(c), the provision that recognizes the
validity of § 8093 of Public Law No. 100-202. '

In § 8093 Congress specifically directed that no federal agency is authorized "to purchase
electricity in a manner inconsistent with State law governing the provision of electric utility v
service, includmg State utility commission rulings and electric utility franchises or service
territories.” Prior to the enactment of this statute, prOposals had. been made that
Government agenciés should seek to reduce costs by negotiating electric service terms and
conditions more favorable than those available to non-Government customers; that they
should look for opportumnes to purchase power from electric suppliers other than the ones
that had served them in the past; and that competitive bidding for electric service should
be encouraged. With the adoption of § 8093 Congress expressed its concern about the
adverse effects that such an approach could have on non-Government electric customers.

A fundamental provision of utility law, which has been incorporated into the North and
- South Carolina utility statutes as N.C, Gen. Stat, § 62-140 and S.C, Code Ann. § 58-27-840,
respectively, is that there may be no discrimination among utility customers. When a group
of customers pay the same rates for utility service, a utility may not single one out for
benefits unavailable to the others or relieve one of duties that are imposed on the others.
This, however, is exactly what happens when a Government agency is able to negotiate
terms and conditions more favorable than those that apply to non-Government customers.
When this occurs, the inevitable result is that the Government does not pay the full cost of
the service it receives, while other customers must pay more than their true cost of service.
Under § 8093, when a State chooses to prohibit discrimination of this type, the Government
must be guided by the State’s policy and refrain from seeking discriminatory terms and
conditions of service. However, Section 52-241.1 of the proposed regulations disregards
§ 8093 by stating that the terms of the standard Government contract clauses prevail over
"any rate schedule . .. incorporated in this contract by reference or otherwise, or any of the
Contractor’s rules and regulations.”

-1-
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A matter of particular concern to CP&L is the standard “Scope and Duration of Contract”
clause in Section 32-241.2 of the proposed regulations. which 5peuhe> that even
Government utility contract must have a specified termination date, "that neither the
Contractor nor the Government is under any obligation to continue any services beyond the
term of this contract,” and that thereafter the Government is free to obtain service from
another utility. Under Sections 41.004-1(b) and 52-241.1 of the proposed regulations. this

clause must take priority over any contlicting provision in CP&L’s rules, regulations or rate
schedules.

The electric utility industry is highly capital-intensive. A large component of the cost of
electric' service consists of the fixed costs of generating plants, and transmission and

distribution lines, which have been built to serve existing customers. When a customer
leaves a utility’s system, its share of these fixed costs must be absorbed by the utility’s
remaining customers. Thus, should a large Government customer (such as a military base)
change its electric supplier, the unavoidable result would be that the non-Government
customers of the original supplier would be faced with higher rates.

Congress was well aware of this situation when it passed § 8093. One of the main purposes
of this statute was to enable the States, if they so choose, to limit the migration of customers
from one electric utility system to another. North and South Carolina have chosen to do
so. Each state has adopted a statute (N.C, Gen, Stat, §§ 62-110.2 and 160A-331 to -338,
and S.C. Code Ann, §§ 58-27-610 to -690) directing its regulatory commission to allocate
service territories to particular electric suppliers. Moreover, both the North Carolina
Utilities Commission and the South Carolina Public Service Commission have approved
section 1(g) of CP&L’s Service Regulations, which provides that a customer may terminate
its purchases of electricity from CP&L only if "Customer no longer has use for electricity
at the premises." In hght of the territorial assignment statutes and section 1(g) of the
Service Regulauons, it is clear that North and South Carolina state policy do not permit a
customer to shift its load from one electric supplier to another simply for. the sake of
obtaining lower rates. Under § 8093 the Government is directed to respect this state policy;
however, Sections 41.004-1(b) and 52.241-1 of the proposed Federal Acquisition Regulations
disregard it. .

RECOMMENDATIONS:

- CP&L strongly urges, and indeed considers it essential, that the changes in Sections
41.004-1(b) and 52-241.1 proposed by EEI be adopted. The EEI changes will bring these
sections into harmony with § 8093, and with Section 41.004-1(d) of the regulatlons, by -
ensuring that State law (whether expressed in statute, in regulatory commission rules and
regulations, or in tariffs or terms and conditions approved by the regulatory commission) be
given priority over the standard Government contract clauses where any conflict exists.



CAROLINA POWER & LIGHT COMPANY (CP&L)
CONCERNS AND RECOMMENDATIONS

- PROPOSED SECTION 41.004-5(d)
ACQUIRING UTILITY SERVICES: SEPARATE CON’TRACTS
. PROPOSED SECTION 52.241-2
- SCOPE AND DURATION OF CONTRACT -

CONCERNS: T

1. The present contracts CP&L has with DOD agencies have "indefinite terms.” Over many
years this arrangement has worked extremely well with the various military branches, as they
have been able to issue contract modifications addmg new points of delivery whenever
required under the master contract for the base in question. Neither the military nor CP&L
has had to be overly concerned about contract terms and termination charges for new
services, because whenever a particular service has to be terminated, any applicable
termination charges are calculated under CP&L’s Service Regulauons which have been
approved by the North and South Carolina regulatory commissions. If the proposed
Sections 41.004-5(d)-and 52.241-2 become effective and all services are under ten-year
contracts, CP&L will have to become more concerned about adding new services,
particularly near the end of the ten-year contract period.

2. Proposed subsection (b) includes the following language: "It is expressly understood that
neither the Contractor nor the Government is under any obligation to continue any services
beyond the term of this contract.”" This presents the following concerns to CP&L:

a) This wording is in conflict with section 1(g) of CP&L’s Service Regulatlons,\
which have been approved by the North and South Carolina regulatory
commissions. Section 1(g) states: "If Customer desires to terminate the
Agreement, Company will agree to such termination if Company is satisfied
that Customer no longer has use for the electricity at the premises . . .." The
proposed standard contract clause grants the Government broader termmauon
nghts than are permitted under North and South Carolina law, and therefore
it is in violation of § 8093 of Public Law No. 100-202, which provides that the
Government is not authorized to purchase electricity in a manner inconsistent
with State law.

b) As noted above, if ten-year contract terms are required, it may. become

necessary to have different contract termination provisions for a service added

~ near the end of the ten-year term than one added at the beginning of the
term.

9)-15- 122
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' ¢) CP&L’s planning personnel annually request specific information regarding
’ the ten-vear load-forecasts for ml]ltﬂl"} bases. The possibility of several large
military bases being able to terminate service at the same time is likely to
make CP&L’s planning and load forecasting much more difficult, and in the
tong term this could increase CP&L'’s costs and potentially jeopardize reserve

margins. -

RECOMMENDATIONS:
1. The changes proposed by EEI in Section 41.004-5(d) should be adopted. '

2. Section 52.241-2(a) should be amended as follows (bold type represents language to be
added):

For the period (date) to (date), the Contractor agrees to furnish-and the
Government agrees to purchase (specify type) utility services in accordance
with the applicable tariff(s), rules, and regulations as approved by the
applicable governing regulatory body and as set forth in the contract. [Note:
The phrase "For the period (date) to (date)" may be deleted if an indefinite
term is desu‘ed.]

3. Section 52.241-2(b) should be deleted.
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CAROLINA POWER & LIGHT COMPANY (CP&L)
CONCERNS AND RECOMMENDATIONS

' PROPOSED SECTION 52.241-3
CHANGE IN CLASS OF SERVICE

CONCERNS:

Subsection (a) states: "In the event of a change in class of service, such service shall be
provided at the contractor’s lowest available rate schedule applicable to the class of service
furnished.” This provision conflicts with section 1(c) of CP&L’s Service Regulations, which
have been approved by the North and South Carolina regulatory commissions, and therefore
it is inconsistent with § 8093 of Public Law No. 100-202. Section 1(c) of the Service
Regulations states that "Company will attempt to assist Customer to a reasonable extent in
determining which rate schedule and/or rider to select. It is the customer’s right and
responsibility to select the available rate and/or rider." In many cases, customers have the
opportunity to select between more than one rate schedule within the same class of service
.- for example, time-of-use rates, traditional nontime-differentiated rates, curtailable rates,
etc. - and the lowest possible rate is dependent upon the manner in which the customer’s
facilities are operated. Since the customer must decide how its facilities will be operated,
the selection of the rate schedule is a responsibility properly borne by the customer.

PRIMARY RECOMMENDATION:

- The changes requested by EEI in Sections 41.004-1(b) and 52.241-1 of the proposed
regulauons should be adopted. These changes will ensure that State law takes priority over
the provisions of the standard Government contract clauses if there is a conflict.

SECONDARY RECOMMENDATION:

Section 52.241-3(2) should be replaced with the following language, which is taken from
Article 5(f) of the proposed Areawide Public Utilities Contract for Electric Services,
Contract No. GS-00P-91-BSD-00__, drafted by GSA and submitted to CP&L in 1991:

In the event of a permanent change in the class of service furnished to the

- Government at a particular service location, electric services shall thereafter
be available to the Government at such service location at the lowest
available rate schedule of the Contractor, which is applicable to the class of
service furnished, following such permanent,change and which is applicable
in the area where such services are furnished. '
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CAROLINA POWER & LIGHT COMPANY (CP&L)
CONCERNS AND RECOMMENDATIONS

PROPOSED SECTION 52.241-4
- CONTRACTOR'’S FACILITIES

CONCERN NO. 1:

The last sentence of Section 52.241-4(a) provides that "the Contractor shall be responsible
for all losses or damage" to its facilities serving the Government. This language conflicts
with section 12(d) of CP&L’s Service Regulations, which have been approved by the North
and South Carolina regulatory commissions. This provision of the Service Regulations
states: "In the event of any loss or damage to such property of Company caused by or
arising out of carelessness, neglect, or misuse by Customer, his employees or agents, the cost
of making good such loss or repairing such damage shall be paid by Customer.” Under
§ 8093 of Public Law No. 100-202 the Government is not authorized to purchase electncny
in a manner inconsistent with state law. The problem of damage to electric facilities is a
- matter of special concern to CP&L, because on several of the military bases CP&L serves,
troops and military vehicles frequently damage distribution lines in the training areas.
CP&L normally charges the Government for the necessary repairs, and the Government has
not heretofore objected to these charges.

RECOMMENDATION NO. 1:

The changes requested by EEI in Section 52.241-4(a) should be adopted, in order to place
- a more appropriate degree of responsibility for damage to electric facilities on the
Government, and in order to make this section consistent with North and South Carolina
law. In addition, the changes requested by EEI in Sections 41.004-1(b) and 52.241-1 of the
proposed regulations should be adopted, in order to ensure that State law takes priority over
the provisions of the standard Government contract clauses if there is a conflict.

CONCERN NO. 2:

Section 52.241-4(d) provides that if the contract is revoked or terminated, the Contractor’s
"facilities shall be removed and Government premises restored to their original condition
by the contractor at its expense . ..." This language would create difficulties if CP&L were
ever asked to remove a dxstnbunon or transmission line on one of the military bases. For
example, how would one return several miles of 230 kV transmission nght of way through
a pine forest to "their original condition"?
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. RECOMMENDATION NO. 2: '

The changes requested by EEI in Section 52.241-4(d) should be adopted;
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- CAROLINA'POWER & LIGHT COMPANY (CP&L) ,
‘ CONCERNS AND RECOMMENDATIONS

PROPOSED SECTION 52.241-5
SERVICE PROVISIONS

CONCERNS:

Subsection. (d)(1) provides for an adjustment in the Government’s electric billing whenever
service to the Government is interrupted for more than an hour in any billing period.
Similarly, subsection (d)(2) provides for a billing adjustment if the Government is unable
to operate its service location for more than 15 days in a billing period. CP&L does not
provide billing adjustments on this basis to its non-Government customers. If such
adjustments were provided to the Government, this would be discriminatory and therefore
-would violate N.C. Gen, Stat, § 62-140 and S.C. Code Ann, § 58-27-840. It would result in
the Government’s paying less than the true cost of its electric service, while non-
Government customers would pay more than their true cost of service.

RECOMMENDATION:

‘ The changes proposed by EEI in Subsection 52.241-5(d) should be adopted.
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CAROLINA POWER & LIGHT COMPANY (CP&L)
CONCERNS AND RECOMMENDATIONS

PROPOSED SECTION 52.241-6
CHANGE IN RATES OR TERMS AND CONDITIONS OF SERVICE
FOR REGULATED SUPPLIERS

CONCERN NO. 1:

Sections 52.241-6(a) and (d) state that written notice must be provided to the Contracting
Officers of all proposed changes in rates or terms and conditions of service, and that all such
changes must be incorporated into the contract by the issuance of a contract modification.
The current reqmrement that a contract modification be issued for every change in rates or
conditions of service is a paperwork mghunare both for contracting officers and for utility
representatives. The additional new requirement for advance notification would create even
more paperwork, and it would compel CP&L to make special mailings to the many
Contracting Officers in its service area. Such special mailings are not required for other -
customers.

PRIMARY RECOMMENDATION NO. 1:

'I'he changes proposed by EEI in Sectlon 52.241-6(a) should be adopted, and Secnon'
52.241-6(d) should be deleted in its entirety.

SECONDARY RECOMMENDATION NO. 1:

If GSA chooses not to adopt the changes proposed by EEI in Section 52:241-6(a), then that
subsection should be replaced with the following language, which is taken from Article 5(b)
of the proposed Areawide Public  Utilities Contract for Electric Services, Contract No.
GS-00P-91-BSD-00__, drafted by GSA and submitted to CP&L in 1991:

If, during the term of this contract, the Contractor applies to any regulatory body for
a change in rates or in the type of service to be performed under this contract, it
shall take steps to see that the Contractmg Officer and GSA receive at least the
same notice of such application as is received by all other customers affected by such
application.




911312

Section 52.241-6(b) requires the Contractor to represent and warrant "that currently and
during the life of this contract the applicable published and unpublished rate schedule(s)
shall not be in excess of the lowest published and unpublished rate schedule(s) available to
any other customers of the same class under similar conditions of use .and service." This
provision contlicts with section 1(c) of CP&L’s Service Regulations which have been
approved by the North and South Carolina regulatory commissions, and therefore it is
inconsistent with § 8093 of Public Law No. 100-202. Section 1(c) of the Service Regulations
states that "Company will attempt to assist Customer to a reasonable extent in determining
which rate schedule and/or rider to select. It is the customer’s right and responsibility to
~ select the available rate and/or rider." As previously noted, customers often have the

opportunity to select between more than one rate schedule within the same class of service
- for example, time-of-use rates, traditional nonnme-dxfferentlated rates, curtailable rates,
etc. - and the lowest possible rate is dependent upon the manner in which the customer’s
facilities are operated. Since the customer must decide how its facilities will be operated,
the selection of the rate schedule is a responsibility properly borne by the customer.

CONCERN NO. 2:

RECOMMENDATION NO. 2:

The changes requested by EEI in Section 52.241-6(b) should be adopted, in order to make

this section consistent with North and South Carolina law and avoid placing an unreasonable

‘warranty obligation on the Contractor. In addition, the changes requested by EEI in

Sections 41.004-1(b) and 52.241-1 of the proposed regulatlons should be adopted, in order
to ensure that State law takes priority over the provisions of the standard Government

contract clauses if there is a conflict.

-10 -
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ATTORNEYS AT LAW

201 JACKSON STREET. S.W
1D BOX K"
. CAMDEN. ARKANSAS 71701
ALLEN P. ROBERTS - : TELEPHONE
SEARCY W HARRELL. JR. (501) 836.7725
PALL E. LINDSEY : , . TELECOPIER
July 22, 1991 (301 K36-353

FEDERAL EXPRESS

General Services Administration
FAR Secretariat (VRS)

Room 4041 :

18th and F Streets, N.W.
Washington, D.C. 2040S5.

RE: FAR Case 91-13
Quachita Electric Cooperative Corporation

Gentlemen:

This . law firm represents Ouachita Electric Cooperative
Corporation, which has its principal offices in Camden, Arkansas.
. The Cooperative has asked that we respond to. your proposed rule on
the acquisition of services from utilities; in particular, the-
following provxsxons. '

52.241-13 Capital Credits

(a) The Government is a member of the (cooperative
name) , and as any other member, is entitled
to capital credits consistent with the by-laws of the
cooperative, which states the obligation of the Contractor to
pay capital credits and which specifies the method and time
of payment.

(b) Within 60 days after the close of the Contractor's
fiscal year, the Contractor shall furnish to the Contracting
Officer, or the designated representative of the Contracting
Officer, in writing a list of accrued credits by contract
number, year, and delivery point. Also, the Contractor shall
state the amount of capital credits to be paid to the
Government and the date the payment is to be made.

(c) Upon termination or expiratxon of this contract,

unless the Government directs that unpaid capital credits are

- to be applied to another contract, the Contractor shall make
payment to the Government for the unpaid credits.

JuL 23 Is8l



- (d) Payment of <capital credits will be made ov
cartified check, payavble to the Tresasurar of the United States
and forwarded to the Contracting Officer at ’
unless otherwise directed in writing by the Contracting
Officer. Checks shall cite the current or last contract
number and indicate whether the check is partial or flnal

payment for all capital credits accrued.

We have the following comments:

(a) The Cooperative has no problem with proposed paragraph
(a). It is appropriate. The government should be treated exactly
the same as the other members. The problems occur with the
remaining paragraphs which tend to give the "~ government
preferential treatment. :

, (b) Ouachita Electric furnishes capital credit information
to all members on an annual basis. These capital credits are not

-considered to be "accrued" from a legal standpoint. To furnish

specific information within 60 days would be burdensome and an
unnecessary expense. It would not provide any partlcularly useful
information to the government.

The second sentence creates szgnlflcant problems. The
Cooperative does not, on an annual basis, know the exact amount or
dates when capital credits will be payable. Both REA and CFC
prohibit full refunds of capital credits unless the Cooperative

has 40% equity. In addition, refunds are subject to board
approval, which 1is based upon sound economic policy for the
Cooperative and may, therefore, vary from time to time. The

Cooperative would not be in a position to advise the government,
nor any other members, of the exact amount and date.

(c) This paragraph is unfair and unreasonable. It tends to
provide benefits to the government that other members do not have.

- Capital credits should be paid to the government at the same time

other members are paid, and based upon the considerations
discussed in paragraph (b) above. ’

(d) The requirement of a certified check in routine cases is
unreasonable and will also give the ggvernment preference over all
other members. - Capital credit checks describe the basis for
payment. We again point out that capital credits are not accrued
on an annual basis in the legal sense.
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The Cooperatives have no problem in tr=2ating the government
as any other member, but preferential treatment is not only unfair
to the Cooperative and other members but could require a violation
of agreements with REA and CFC.

We hope that the section identified above is not adopted.

Sinderely,

ROBERTS, HARRELL & LINDSEY, P.A.

ASeQEEEZ;?/:ZQZell, Jr. /éﬁﬁii///

cc: Mr. Boyce Drake o
Ouachita Electric Cooperative Corporation

‘ | P. O. Box 877
Camden, AR 71701

SWH/3jm
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July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D.C. 20405

RE: FAR Case 91-13

‘This letter is in response to the groposed rule chénges on
the acquisition of services from utilities (56 Federal Register
; 23982) . :

Delta-Montrose Electric Association (DMEA) opposes the
addition of language as proposed in Section 41.007(j)/52.241-13
Capit Credits, items b and c.

The proposed language in item (b) forces the contractor to
allocate capital credits within 60 days after the close of the
contractors' fiscal year. This requirement would force DMEA to
make internal accounting changes that would comply with only one
customer, the Federal Government. Also the proposal requires the

Contractor to state when capital credits will be paid. But as a

rural electric cooperative, the exact time that capital credits

will be retired is difficult to project. Capital credits are
retained by the cooperative until the financial condition permits
the return of allocated capital credits. This requirement could
force Bylaw changes of most of the cooperatives across the
nation.

Item (c) states that upon termination of the contract, that
capital credits may be required to be paid. This requirement is
excessive and as explained above, counter to the wide spread
organizational characteristics of rural electric cooperatives in
general. This requirement would treat the Federal Government
with discrimination in relation to our other member customers.

We do not believe that the intent and cost associated with

these changes are to the best economical interest of our
cooperative nor are the changes to the best interests of the

citizens of our nation by discriminati y’jgziggx them.
ygurs,

55

M.R. Torres
General Manager

MRT/vea : ‘ _
- cc: Ryan Whitfield, President DMEA

23198l

DELTA-MONTROSE ELECTRIC ASSOCIATION  p0. Box 59, Detta, Colorado §1416-0059 Telsphane: 303/874-8081 - Deta
. 303/249-4572 - Montrose
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@ Georgia Electric Membership Corporation '

151 Eilis Street, N.E., Suite 422 « Atianta, Georgia 30303
1404) 659-3430 « GA WATS: 1-800-544-4362 « FAX (404) 659-3442

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, NW.
Washington, DC 20405

cooperatives, Georgia EMC, the statewide service
organization, appreciates the opportunity to comment on the
proposed rule regarding the return of capital credits to
-2 the United States Government. Georgia EMC supports the
' * position of the General Services Administration (GSA)
expressed in subsection (a) which states that federal
facilities are "...entitled to capital credits consistent
with the bylaws of the cooperative". Governmental agencies .
should have the same standing that other members of the
- cooperative have regarding the return of capital credits,
‘and the return of these credits should be consistent with
. the cooperative’s bylaws.

. on behalf of Georgia’s 42 electric membérship

el However, GSA’s position is contradicted by the specific
" .. requirement in subsection (b) that a list of accrued

- credits shall be furnished to the Government Contractor
- within 60 days after the close of the Contractor’s fiscal
7is year along with a date for payment. The bylaws of the
e COOperative often provide for the retention of these

¢ credits for a variety of purposes including, for example,
. the maintenance of sufficient capital and capital ratios.

A mandatory payment to Government Contractors, as set
forth by subsection (¢), would result in an erosion of the
capital and capital ratios that REA requires in its
mortgage instrument. Other supplementary lenders rely upon
this capitalization requirement in their loan underwriting
considerations for cooperatives.

Serving Georgia's Consumer-bwned Electric Systems _ N1 23 199
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This erosion of capital ratios is additionally counter
productive to any effort to move EMCs into the private
" financial markets.

These proposed regulations may also call into question
the tax-exempt status of utility cooperatives. 1In order to
qualify (and remain qualified) as a 501 (¢) (12)
organization, a utility cooperative must operate on a

- cooperatlve basis. The definition of cooperative operation
is found in case law and administrative rulings. 1In
essence, cooperative operation requires that the utility
.account, on a patronage basis, to all of its patrons for
amounts received from furnishing utilities in excess of the
amounts required for operating costs and expenses
(including future business needs). This accounting is
generally achieved by the annual allocation of "credits" to
a capital account for each patron of utility cooperative by
the patrons for capital needs (thereby, the term "capital
credits"). See Puget Sound Plywood, 44TC 305; Rev. Rul.
78-238, 1978-1 CB, 161; Peninsula Light 77-1USTC 9401: and
Rev. Rul. 72-36, 1972-1 CB, 151.

Cooperative principles allow the retention of capital
credits for such purposes as retiring debt, expanding
services or maintaining necessary reserves. Rev. Rul. 72-
36, question 2. : :

" Capital credits must be allocated to patrons in an
equitable manner, generally on the basis of their
patronage. See Pomerov Cooperative Grain Co.,, 31TC 674; .
Lamesa Cooperative Gin, 78TC 894; Kingfisher Cooperative
Elevator Association, 84TC 600. . It is noteworthy in Lamesa
that equitable allocations of capital credits are intended
"to prevent inequitable treatment to some patrons at the
expense of others..." It is a reasonable assumption that
this logic would apply to capital credit retirements.

Capital credit retirements are typically determined by
the cooperative’s Board of Directors within the guidelines
of the bylaws and with consideration of the cooperative’s
financial status. Historically, most utility cooperatives
have returned capital credits on a first-in, first-out
(FIFO) basis, as recommended by REA (see REA Bul. 102-
1:402-3 Appendix A) and often required by their bylaws.
This system returns older capital to patrons as newer
capital is supplied by new patrons.

sequence” retirements in cases where the member has ceased

: ' Generally cooperative’s bylaws provide for "out-of-
. to exist (specifically, estates, bankrupt corporations and
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dissclved entities). However, no member or class of
members continuing in existence is given preferentlal
rlghts to capital credit retirements.

page 3

The GSA position seeks to modify thls historical
treatment and place itself ahead of all other members in
the retirement order by legislative change. This out-of-
turn payment is unfair to the other cooperative members who
do not receive their capital credit until one of the above

described conditions occurs. This potential inequitable
; XY n =

cooperatives. The loss of this status would be devastating
to the cooperative system. . .

Additionally, as previously mentioned, the FIFO system
of accounting is mandated by the bylaws of many electric
cooperatives. These proposed requlations could violate the
FIFO requirement. If so, these rules might impair a vested
contractual obligation and violate the constitutional
pronlbltzon against laws impairing vested contractual
rights in private contracts.

Another concern involves the difficulty of complying
with the requirement of subsection (b) that demands that a
specific date of payment of capital credits be stated
within 60 days after the close of the Contractor’s fiscal
year. Many cooperatives do not have a regular payment
cycle. This problem could be handled if the rules made
clear that this requirement applies only if the cooperative
has some regular cycle that it tries to follow and that
circumstances could change that. For example: "Cooperative
anticipates that payment will be made on or about December
1, 2011."

. As demonstrated by the above concerns, Georgia EMC and
its member systems have significant problems with the
proposed requlations as currently written. GEMC has
attempted to thoroughly explain these concerns in the above
comments. In cooperation with our national organization,
the National Rural Electric Cooperatives Association
(NRECA), our statewide association is willing to further
explain any of our concerns. *
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Thank you for your consideration of our

Respectfully submitted;

sy,

Mo ™ Dy 0
"(/ '

Jére T. Thorne - #~*”

b&rector of Governmental Affairs

-;/ /,“UZ” .
Kdry eth R. Atkins
REgnlatory Counsel

Ui

9+i5-15¢

comments.
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P.O. Drawer 309 923 S. Mulberry Street ' Jackson, Georgia 30233 : Phone (404) 775-7857

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F. Streets, NW

Room 4041 .

Washington, DC 20405

RE: Acquisition of Utlllty Serv1ces, 56 Fed. Reg. 23982 (1991)
FAR Case 91-13

Gentlemen:

I respectfully submit the following comments concerning the
Proposed Regulations Regarding Capital Credits (Part 52 241-13) and
Connection Charges (Part 52.241-8).

capital Credits

. The proposed regulations may set a precedent that could
jeopardize the ©basic means . of <capitalizing a
cooperative. The capital credit in reality could become
a liability rather than equity.

. Furnishing a list of accrued capital credits within 60
days after the close of the cooperative fiscal year is
not acceptable. = With subsidiary (G&T) capital
credits and other unknowns to consider, this may be
impossible to determine.

. Mandatory payment may erode capital and capital ratios

- which REA requires in its mortgage instrument and other

lenders rely wupon in their 1loan underwriting
considerations for cooperatives. :

. By virtue of the erosion of capital ratios and the shift
of cooperatives to more omnibus financial markets,
cooperative consumers may have to pay higher rates to
fund higher interest costs.:

. The proposed regulations may change the cooperative tax |

exempt status because it could be inconsistent with the
requirements of the IRS for cooperative status.

JUL 2 3 199
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July 22, 1991

Page 2
Connectio e
. Under the proposed regulations, the cost of providing
‘connection facilities for the government could be shifted
from the government to the other members.
. The proposed regulations seem to be referring to a non-

exempt, subchapter T cooperative. The non-exenmpt
cooperative is subject to possible accelerated payment
rules under the tax law. Their earned equity or excess
margins are, as a rule, referred to as "patronage
dividends." The term "capital credits" is commonly used
in referring to excess margins only by 50l1(c) (1l2) tax-
exempt organizations such as the EMCs.

Thank you for your consideration of these stated comments.
Sincerely yours,

‘@‘Q&W/@ﬂoy\

George L. Weaver
President

GLW/akm
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Electric Membership Gorporation

P. 0. Box 497 / Rendsvnlle Georgia 30453 / Phone (912) 557-4391

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F. Street, N. W. Room 4041
Washington, D. C. 20405

Re: FAR Case 91-13

Gentlemen:

We have received the proposed rule referenced in the above FAR case as
published in the Federal Register (56 Federal Register 23982) and feel
the requirements imposed under Section 52.241-13 Capital Credits would
not be in the best interest of the members of Canoochee EMC and incon-
sistant with provisions of Cooperative's By-Laws.

Likewise, the regulation appears to be placing reporting requirements even
greater than the Internal Revenue Service requirements for exemption under
Section 501 (c) 12.

We ask that the GSA purposed addition of language to contracts between
Federal facilities and cooperative utilities be revised or stricken.

Sincerely, //f
. : ‘_4/ /
Donald F. enn:}y /f'

General Manager

DFK/mdk
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VIA FEDE PRES

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W.

Room 4041 .
Washington, D.C. 20405

RE: FAR Case 91-13

Dear Sir or Madam:

In accordance with the notice issued in the Federal Register
on May 24, 1991, I am enclosing comments with respect to the
proposed rewrite of the FAR coverage dealing with utility services.
These comments are being filed by Southern Company Services, Inc.,
on behalf of Alabama Power Company, Georgia Power Company, Gulf
Power Company, Mississippi Power Company and Savannah Electric &
Power Company ("Southern Companies"). For your convenience, five
(5) copies of the comments have been provided.

If you have any questions, or if there is anythlng further we
need to do, please contact me.

Very truly yours,

N

Dan H. McCrary

2

DHM/cld
Enclosure

23199

18687 X STREET, N.W.
WASHINGTON. D.C. 20008

1901 SIXTH AVENUE NORTH
BIRMINGHAM, ALABAMA 33203

2 DEXTER AVENUE:
MONTGOMERY. ALABAMA 38104

200 WEST COURT SOQUARC
HUNTSVILLE, ALABAMA 33801

1710 SIXTH AVENUE NORTH
BIRMINGHAM, ALABAMA 35203
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REQUEST FOR WRITTEN COMMENTS" ' FAR CASE 91-13
ON PROPOSED FTEDERAL ACQUISITION '

REGULATION REGARDING ACQUISITION

OF UTILITY SERVICES ' '

(o) TS_QF SO 9) ES

ALABAMA POWER COMPANY
GEORGIA POWER COMPANY
GULF POWER COMPANY
| ‘ | - MISSISSIPPI POWER COMPANY
SAVANNAH ELECTRIC AND POWER COMPANY

SOUTHERN COMPANY SERVICES, INC.

July 22, 1991
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- REQUEST FOR WRITTEN COMMENTS

ON PROPOSED FEDERAL ACQUISITION : FAR CASE ¢l-1:
REGULATION REGARDING ACQUISITION '
OF UTILITY SERVICES

OMME OF SOUTHE OMP

These comments are filed by SQuthérn Company Services, Inc.,
on behalf of Alabama Power Company, Georgia Power Company, Gulf
Power Company, Mississippi Power Company and Savannah Eléctric and
Power Company (collectively referred to as "Southern Companies"),
in résponse to the requeét by the Department of Defense, the
Genéral Services Administration and the National Aeronautics and
Space Administr;tion for comments on the proposed rewrite of the
vexisting Federal Acquisition Regulation ("FAR") pertaining to the
acquisition of utility services. FAR Case 91-13, 56 Fed. Reg.

23982.

Introduction-

Southern Companies appreciate the opportunity fo-comment on
the proposed regulation, and support the revision of the FAR to
require the procurement of electric utility service to federal
installations to be consistent with state regulationigoverning the
distribution of such service. The revised FAR will help lower the
overall cost of electric utility service, and thus will benefit not
only federai installations but also all consumers of electricity.
Southern Companies believe, however; that the wording of the
proposed regulation should be revised to negate a - possible

ambiguity that could frustrate the underlying intent of Congress.
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The ambiguity ariées out of the use of the term "franchise servics
territoryﬁ, "which could improperly be read to refer only to
"territorial" forms of state regulation. Since the intent is *to
respect all forms of state regulation governing the availability of

electric service, it should be eliminated from the FAR.

Ambiggiti in the g;ogogeg‘geggigtigg

The focal point of Southern Compapies‘ concern is the lénguage
of subsection 41.004-1(e) of the proposed regulations, which
provides: | | | . |

(e) Prior to acquiring electric utility services on a
competitive basis in an area governed by a franchise

‘service territory, the contracting officer shall
determine, with the advice of legal counsel, by a market

survey or any other appropriate means, that such
competition would not be inconsistent with state law
governing the provision of electric utility service,
including state utility commission rulings and electric
utility franchises or service territories established
pursuant to state statute, state regulation, or state-
approved territorial agreements. Proposals from
‘alternative electric suppliers must provide a
representation that service can be provided in a manner
not inconsistent with section 8093 of Public Law 100-202
(see 41.004-1(d)]. The representation must be supported
with appropriate legal and factual rationale.

(emphasis supplied). The iimiting phrase "in an area goverhed by
a franéhise service territory" is disconcerting because its
inclusion might severély limit the applicability of -this
vsubsectioh, and thus make it inconsistent with the remainder of the
regulation. More specificalli. the entire subsection could be
construed to apply only in those sta;és or areas of‘a state that
are governed by a "franchise service territory." The extensive
language that follows clearly rec&gnizes, however, that the states

2
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have chosen a varie£y~of mechanisms fo regulate tne provision cf
eleétric utility service, all of which are designed to avoid the
uneconomic .duplication of electric facilities. 1In those states
which do not have "franchise service territories," but which do
have pervasive state reguiation that determines‘the appropriate
supplier to serve each customer, competition woula nonetheless "be
‘inconsistent with state law governing the provision of electric
utility service." In .shortw a contracting officer, prior to
acquiring electric utility services on a conpetitive basis, should
determine whether such competition would be inconsistent with any
state law governing the provision of electric utility service;
regardless of the mecnanism chosen to implement a non-duplication
policy.v To douothérwisé elevates form over substance, inviting

arbitrary and inconsistent results.

congress' te to Respec Sf te

Southern Companies submit that Congress did not intend to
require compliance with 6nly'some (but not all) forms of state law
governing the provision of electric service. 1Indeed, séction 8093
plainly prohibits "any Department, agency or instrumentélity of the
United sStates" from "purchas({ing] electricity in a manner
inconsistent with State law governing the provision of electric
utility service . . . ." The House Report submitted in support of
Section 8093 describes the effect as directing "thé federal
government, when procuring retail electric utility service, to

abide by these service arrangements just like any other customer of -




- G/-13-76)
an electric utility."™ H.R. Rep. No. 410, 100th Cong., lst Sess.
. 277 (1987).

The Congressional record 1is also clear as to the policy
reasons underlying the above-described intent. As observed in the
Hduse Report: ‘

The Federal Power Act specifically [left] retail rate and

service regulation to the jurisdiction of the states

« « « o+  Proposals by federal executive agencies to

purchase power competitively, without regard to the

separation of state and federal regulatory authority or

to the means by which states have divided responsibility

of serving customers, is contrary to the regulatory .

framework Congress, and, derivatively, the States, have

so carefully designed.

Id. Congress specifically intended federal facilities to be
subject to state utility regulation in this regard in order to
"protect utilitf customers from the burden of increased rates that
inevitably would result if Federal facilities abandon local utility

. systems." S. Rep. No. 406, 99i:h Cong., 2d Sess. 68 (1986). Such
protection is appropriate because:

(Ultilitiés across the nation have invested billions of

dollars to provide generating and transmission capacity,

in part in reliance upon the projected needs of the

Federal Government. . . .

If the Federal Government switches suppliers, the
fixed costs of capacity built to serve federal facilities
would almost immediately be shifted to the remaining
customers of the utility.

H.R. Rep. No. 723, 99th Cong., 2d Sess. 79-80 (1986).

opos e t es to Sec v 04-1(e
In order to eliminate the possible ambiguity in the proposed

FAR, Southern Companies suggest deleting the reference to "an area

® ' ‘
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governed by a franchise service territory." The proposed
regulation would then read as follows:

(e) Prior to acquxrlnq electric utility services on a
competltlve ba51s, tr—amr—arer—govermed—by—a—franchise
service—territorys the contracting officer shall
determine, with the advice of legal counsel, by a market
survey or any other appropriate means, that such
competition would not be inconsistent with state law
governing the provision of electric utility service,
including state utility commission rulings and electric
utility franchises or service territories established
pursuant to state statute, state regulation, or state-
approved territorial agreements. Proposals from
alternative electric suppliers must ©provide a
representation that service can be provided in a manner
not inconsistent with section 8093 of Public Law 100-202
[see 41.004-1(d)]. The representation must be supported
with appropriate legal and factual rationale.

With this change, the regulation would be a clear, straightforward
and undeniable directive that a contracting officer seeking to
acquire electric utility services on a competitive basis must do so

in a manner consistent with state law governing the provision of

' such services (regardless of the form that state law has taken).

In this way, Congressional intent will be properly implemented.
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If you have any questions regarding these comments, please

contact the undersigned.

Very truly yours,

BALCH & BINGHAM

Dan H. McCrary

John M. Wood

Post Office Box 306
Birmingham, Alabama 35201
(205) 251-8100 '

Attorneys for Southern Company
Services, Inc.

July 22, 1991

BY

NI Y/,6»

Dan H. McCrary '/
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VIRGINIA POWER
July 22, 1991 _

Ms. Beverly Fayson

General Services Administration
FAR Secretariat (VRS)

Room 4041

18th and F Streets, Nw
Washington, DC 20405

Dear Ms. Fayson:
SUBJECT: FAR Case 91-13

Oon May 24, 1991, notice was given in the Federal Register
(Volume 56, Number 101, Page 23982) of proposed changes to
certain federal acquisition rules.

In our study of the proposed rules change, we have reviewed the
comments prepared by the Edison Electric Institute (EEI). our
primary concerns are addressed in the EEI response and we concur
with their findings and conclusions.

We recommend the Civilian Agency Acquisition Council and the

Defense Acquisition Regulatory Council adopt the recommendations
of EEI.

Sincerely,

xOet

. O'Neil
e-President
Regulation

JUL 2:3\991
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General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W.

Room 4041 ,

Washington, DC 20405

Re: FAR Case 91-13

The following comments are being submitted with respect to the

proposed rule carried in 56 Federal Register 23982, and in par-

ticular proposed Section 41.007(j), which would be supplemented

with proposed "52.241.13 Capital Credits." The comments are

specifically submitted on behalf of Oconee Electric Membership
Corporation of Dudley, Georgia, and Black River Electric Coopera-

tive, Inc. of Sumter, South Carolina. Additionally, the under-

signed serve as general or special counsel to some 60 electric

cooperatives and their affiliated organizations in some 15 states

throughout the nation, including Alaska, and have from time to

tinme represented llterally hundreds of the some 1,000 such coop-

erative organizations in the United States. The comments thus

bespeak not only concern for, but substantial legal experience

with, capital credits as such and their preservation and imple-

mentation in ways that are legal and at the same time consonant.
with appropriate accounting principles and practical operation of

the conoperatives.

Proposed subparagraph (a) assumes (mistakenly) that the capital
credit bylaw "states the obligation of the Contractor to pay
capital credits and . . . specifies the method and time of pay-
ment.» The obligation never exists unless the cooperative's
" board of directors so resolves after finding that to retire the
credits will not impalr’the cooperative's financial condition,
which, for many cooperatives rlght now, would definitely be the
case. No capital credit bylaw in the nation "specifies the
method and time of payment."™ Most such bylaws call for retire-
ments--if they are in fact authorized by the board--to be made on
a first-in, first-out basis, that is, credits for 1975 would be
retired before those for 1976, and so forth. It should be noted,

G 23199l
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however, that while the first-in, first-out method may be speci-
fied, the Government's proposal for earlier payment would be in
violation of that bylaw provision and would thus impair the
vested contracted rights of other members and former members of
the cooperative in that such premature payments to the government
would lessen the ability of the cooperative to retire other
members' capital credits and/or defer to a later time than would
otherwise be the case the ability of the cooperative to make such
retirements. In addition to laying the basis for class or deriv-
ative actions for restraint and/or damages against the coopera-
tive for thusly favoring any consumer, government or otherw1se,
‘the cooperative could well lose its exemption from federal income
taxes under the wording of and rulings issued by, IRS in connec-
tion with, Section 501(c) (12) of the Internal Revenue Code.

‘Proposed subparagraph (b) would, similarly, be in violation of
the standard wording of capital credit bylaws. While such bylaws
ordinarily call for notice of capital credits furnished the
preceding year to..be given to members during the succeeding year,
such credits are seldom if ever rendered according to "delivery
points" nor are they ordinarily calculated that way. As stated
in the foregoing paragraph, the bylaw does not contemplate a time
certain when capital credits may be retired; thus, the coopera-
tive will not be in a position to inform, and is legally preclud-
ed from 1nform1ng, any member when his capital credits will be
”pald "

Under proposed subparaqraph (c), the government would, upon
conclusion of its service from the cooperative, be entitled to
receive all of its accumulated capital credits by cash refund or
by appllcatlon to another account with the cooperative, if any.
This is absolutely in conflict with the bylaw as written, inter-
preted and impicmented for over 40 years. (The bylaw was dratted
by lawyers for the United States Rural Electrification Adminis-
tration, cleared with IRS, and has been accordlngly adopted,
implemented and honored by the cooperatives ever since.) Not
only would such payment be violative of the bylaws' provisions:
it would favor the government, giving it an unreasonably discrim-
inatory preference and lay the foundation, again, for class-
derivative-type actions by other members and former members to
restrain such payments to the government or to exact damages from
the cooperatives, or both; and wouldl as previously stated,
unquestionably jeopardize the cooperatlves' tax exempt status
under Section 501(c) (12).
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July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets N.W.

Room 4041

Washington, D.C. 20405

RE: Comments re FAR Case 91-13

"Gentlemen:

Enclosed is an original and five copies of comments relative to
proposed Federal Acquisition Regulations covering utility service.

Montanan-Dakota Utilities Co.
comment on these proposals.

Sincerely,

1

)

o

appreciates the

A

C. Wayne ;g;L

opportunity to

-

S

/

Vice President -
Regulatory Affairs
& General Services:

cc/enc. D. R. Ball
D. W. Schulz

JuL 23191



- oy //
BEFORE THE GENERAL SERVICES ADMINISTRATION Ql /3 / w '

Federal Acquisition-Regulation; ) FAR Case 91-13
Acquisition of Utility Services )
COMMENTS OF MONTANA-DAKOTA UTILITIES CO.

Mohtana,-Dakota,Utilities Co., a Division of MDU Resources
Group, Inc., (Montana-Dakota) herewith submits its comments in
response'to the proposed .rule rewrite of the Federal Acquisition
Requlations (FAR) dealing with utility services as published in 56
Fed. Reg. 23982 (May 24, 1991).. | .

Il

Names, titles and mailing addresses of the persons who should
be contacted concerning these comments. are:

| ¢. Wayne Fox, Vice President -

Regulatory Affairs & General Services
Montana-Dakota Utilities Co.
400 North Fourth Street
Bismarck, North Dakota 58501
(701) 222-7900
and
Douglas W. Schulz, Senior Attornéy
Montana-Dakota Utilities Co.
400 North Fourth Street
Bismarck, North Dakota 58501
(701) 222-7900
II.

Montana-Dakota is a Division of MDU Resources Group, Inc.,>a
Delaware Corporation, with its principal place of business located
at 400 North Fourth Street, Bismarck, North Dakota 58501. Montana-
Dakota conducts business in the states of North Dakota, South
Dakota, Montana and Wyoming. Montana-Dakota is a public utility
engaged in the production, transmission, distribution, and sale of

electricity and the distribution and sale of natural gas.

JuL 23 1s8l
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Montana-Dakota, in it$ review of the proposed regulations,
offers the .f'ollowing comments. Any department, agency or
instrumentality ‘of the United States is required to purchase
electric utility services in a manner consistent with state law,
state commission rules and requlations governing the furnishing of
such services, just like any other customer of an electric utility.
Pub. L. Né. 99-500, § 620 (1986); Pub. L. No. 100-292, § 8093
(1987). - If the United States Government were allowed to
indiscriminately abandon local utility systems constructed to serve
their needs as well as that of its other customers, it Qould place
an unfair econq;nic burden on the remaining customers. ' Congress
clearly did not intend for this to happen. Id. See also Executive

. Order No. 12612, 52 Fed. Reg. 41685 (October 30, 1987).

‘While the pfoposed regulations reédgnize the government's
statutory obligations ‘for the purchase of electric services with a
reference to Pub. L. No. 100-202, § 8093, the proposed regulations
contain a number of ambiguities, and in fact, at times seem to fly
directiy in the face of the intent and spirit of the applicable
legislation and its history dealing with the Government's
procurement of such services. For instance, proposed Section
52.24.1-1 reQarding conflicts specifies that the terms of the

»

contract control over any utility rate schedule, 1rule or
regulation. This is inconsistent with the general intent expressed
throughotit the proposed rules Atc adhére to state laws, rules and
. regulatory authority. There are a considerable number of other

areas that are of concern to Montana-Dakota Utilities Co. As such,
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Montana-Dakota strongly endorses the specific comments of the
American Gas Association and. the Edison Electric InstituteAih this
area.
Iv.

Montana-Dakota appreciates the opportunity of commgnting on

the proposed federal acquisition regula;ions.
Respectfully submitted,

MONTANA-DAKOTA UTILITIES CO.,
a Division of MDU Resii:zzi Group, Inc.

By:_ //‘ va——-"\[

C. Wayne Fox/ Vice President - .~
‘Reqgulatory Affairs & General Services

Date: July _.71-4 , 1991.
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July 22, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets NW Room 4041
. Washington, DC 20405

RE: FAR-CASE 91-13

Dear Sirs: - 4 _ '
I question the proposed wording of 52.241-13 Capital Credits in
your proposed rule on the acquisition of service. from utilities

(FAR-CASE 91-13).

vMosthEA Electric Cooperatives are not-for-profit entities and
have limited sources for capital needed for infrastructure. One
source of capital is borrowing funds from REA. In order to be
eligible for these loans, the cooperative must sign a mortgage
agreement which requires the cooperative to reach and maintain
‘certain marks of financial stability. By requiring cooperatives
to give a specific date that the Capztal is to be returned, you
are asking them for something that is, in most cases, beyond
their control

The second source of capital a cooperative has is borrowing from
its members. Paragraph C is calling for the return of this
capital upon the termination or expiration of the contract. The
return of these funds could (1) cause the cooperative to default
its mortgage with REA or other lenders (FFB or CFC), (2) have one
customer (government agency) become a privilege class of customer
which may cause the cooperative to run into problems with IRS on
its not-for-profit status, (3) cause severe cash flow problems
and economic impact if the capital that the government wanted
returned had to be borrowed from the other sources and/or the.
' rates increased to. covaxithe debt,; or, (4). disqualify a.
o cOOperative txon bigdin on»p:oviding-cervioe.it .REA or other
. - lenders refusedi té- give mortgage concessions. or:the remaining - .
T U memderd” 6r rate payersi €éclified to” ‘change” bylaws: ‘that 'would allow-
as: :oqpired 1n-ra:agraph c.,?,%_.

for-tho :etu:n.o capital’




(907) 486-3261 Box 787
| KODIAK, ALASKA 99615

July 22, 1991 °

General Services Administration
FAR Secretariat (VRS)

18th and F Streets

NW Room 4041

Washington, DC 20405

RE: FAR Case 91-13

We have only recently received a copy of Reference Case 91-13.

We especially find 52.244-13 Capital Credits language a difficult
problem. = It will have a profound affect on our accounting
system. As. an electric cooperative we have by-laws controlling
the assigning and distribution of capital credits. All members
are treated equally and referenced case would treat government
contracts different. '

Additional comment time would allow for further review.
Sincerely,

70%QAA¢/7ﬁWC7ﬁ4A£a”01 C#”“;J

Mary McFarland
Manager, Finance & Office Services

MM/hw

JL 24 199
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July 22. 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, NW
Washington, DC 20405

Dear Sirs:

CoBank is the largest bank in the Farm Credit System. It is chartered by the Farm Credit

Administration, a federal agency. CoBank is privately owned by its borrowers-members and

is organized and operated on a cooperative basis. Among those borrower-members are rural
utiliies. CoBank has loans and commitments of approximately $2.5 billion to its over 300

" rural utility customers.

As cooperatives, these utilities are organized and operated on a basis whereby members
provide all capital. Capital is generated over time by retention of earnings and the issuance
of capital credits. Pursuant to cooperative bylaws and cooperative principals these capital
credits are retired in order of issuance when the board of directors determines that the capital
~ strength of the cooperative permits. All members are treated on a non-discriminatory basis.

Because many rural utlities require significant leverage, their capital positions and
retirement practices are subject to both cooperative principles and loan covenants. In
general, the loan covenants will restrict capital credit retirements if such retirements would
cause the utility to violate specified debt/equity ratios.

The proposed regulations, if adopted, could cause substantial weakening of the financial
integrity of these utilities. If the federal government requires a pay-out of capital credits
immediately upon termination of the customer relationship, the bylaws of the utlity would
also require the same treatment for all customers. Failure to treat all customers alike would
result in a clear violation of the cooperative principles which govern these organizations.
However, such a policy would remove from the board of directors control over the capital
position of the utility. This would be a clear formula for financial disaster. As a major
lender to this industry, CoBank would be quite concerned about lending to a utility that
could not effectively manage its capital retirement policies. Loan agreements of any lender
will carry debt/equity ratio covenants, and a significant retirement of capital credits could
cause a loan default. The inability to maintain a stable capital base, which could result from
the proposed regulation, will tend to restrict the credit available to rural utility cooperatives.

LGt/PA/137
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' ‘ , CoBank urges thar the GSA reconsider this proposed regulation. - It is clear that the federal
government should not receive any less favorable meatment trom cooperative rural utilities
than other customers. On the other hand, the government will cause substantial damage to
this industry if it demands more favorable treatment. We would hope- that the GSA proposal
will be modified to state that the government will have capital credits retired on a ba51s no
less favorable than other customers. '

If we can provide any funher information, please call me at (303) 740-4038

ery truly yours,

Dertgiit Tay 10
Assocxate General Counsel
Rural Utlities

¢ Cassidy
' Sullivan

. LGts/PA/137
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General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D.C. 20405 _

Re: FAR Case 91-13

Dear Sirs:

In refc:qnco to. the subject, regulation for the acquisition of utiliey

service, this letter will reference secticn 52.241-13 Capital Credits:

(a) Barron Electric Cooperative cbjects to the proposad language as
it is repetiticus and redundant of cooperative bylaws. There is
no need to repeat what is already represented by a unilateral
contract for service protacted by the bylaws, and established as
a condition of service by the policies of the Cooperative,

(b) Normally, 60 days does not allow adequate time after the close
- of the ¢£iscal year to allocate margins and patronage, In order
to properly close the year, allocations muast of necessity be reviewec
and presented to the board as part of approval of the annual audit

- t0 assure proper accounting, Allocations are normally made withir
five months of the close of the £iscal year when all auditeé
statements would be complete. The <rest of paragraph (b) i
needlessly repetitive as these assurances are already protectec
under existing bylaw provisions and conditions of service establishec

by cooperative policy. .

(¢) No member, including the Fedaral Government, is entitled to £ful!l
payment of unpaild credits upon termination of service, unles:
specifically provided <for by the bylaws. In this particula:
instance, state statutes govern the form of the bylawe in orde:
to qualify for ccoperative atatus.

(d) Barron Electric Cooperative objects to the need for paying the
Federal Government by certified cheack. This is needlessly expensive
"and borders on harassment. .

The bylaws of Barron Electric Cocperative establish a contract for serviec:
between the member (the Government in this case) and Barron Electri
Cocoperative., Conditions of service ara established by Barron Electri:
Cooperative policy and are generally accepted as the means of providin:
service for all members., Thesa conform to Chapter 18%5 Wisconsin Stat:
Statues on cooperative operation and non-profit status. To discriminat.
for service based on no other reason than one member happens to be th:
Federal Government c¢ould Jeopardize the integrity of existing bylaw
and Barron Elactric's cooperative status.

JUL 2 3 199
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Should you have any question in this regard, please feel free %o ccntacs
me. I would appreciate your forwarding any information as a resuls ¢2
the hearing on the proposed rules Zor the acguisition of services Irom
utilities (56 Federal Register 23982;.

Page 2

Sinéerely yours,
m
Kenneth A. Peatersen '

KAP:lis -
C Bob Bergland
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Brissenden, Coble & Milome

Jivwes L. Brissenoes . ATTORNEYS AT Law
- Roeert G. Cosee 332 WEST NOrTH AVENUE. P.O. Box s38
GZH‘. E .\1!1_(‘\!', .
FLora. [LLINOIS 22839
niv (A4

FAX 6181 66238258

July 22, 1991

FEDERAL EXPRESS

General Services Administration
FAR Secretariat (VRS)
18th and F Streets, N.W.

Room 4041 .
‘ Washington, D. C. 20405
| In re: FAR Case 91-13
’ Norris Electric Cooperative, Newton, Illinois

Gentlemen:

Please be advised that we represent Norris Electric
Cooperative, Newton, Illinois. We have reviewed the proposed
rule on the acquisition of services from utilities (56 Federal

Register 23982). Paragraphs (b) and (c) of the rule are in

conflict with the By-Laws and policy of Norris Electric
Cooperative and would cause undue hardship upon the Cooperative.
Norris Electric pays the Federal Government with its capital
credits in the same manner as it does for all other members of
_the Cooperative. The policy of Norris is to pay capital credits
on a first in-first out basis and it does not pay any advanced
capital credits as would be required by Paragraph (c¢) of the
proposed rules. In addition, the Cooperative does credit each
account on an annual basis, but it does not provide each member
with a list of accrued credits within 60 days after the close of.
the fiscal year. These records would be:.-available and could be
furnished to the Government in due course.

rule set forth in 52.241-13 Capital Credits, not be approved or

, By reason of the above, we respectfully request that the
. be amended by deleting Paragraphs (b) and (¢).
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We would strongly urge that the proposed rule be reviewed
with the National Rural Electric Cooperative Association and meet
with its approval prior to passage.

Very truly yours,

RASSENDEN, COBLE & MILONE

sende

JLB/pkh

cc: Mr. Ernest Weber, Manager /
Norris Electric Cooperative
Route 130 South
Newton, Illinois 62448
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July 23, 1991

General Services Adminiatration
FAR Secretariat (VRS)

18th and F Streets

N.W., Room 4041

Washington, DC 20405

Re: Comments on FAR Case 91-13

Dear Sirs:

‘ The proposed rule to changes contained in federal contracts betwaen
Federal facilities and cooperative utilities would have a
dispropertionate impact upon the cperations of DEMCO. Although we
have only one part time Fedaral contract, it would require us to
substantially alter our current accounting system, at unknown
costs, as well as amend the cooperative's bylaws to permit special
treatment for that contractor.

DEMCO is funded by the Rural Electrification Administration and as
such must abide by the mortgage agreement with that Federal entity,
One of the provisions of the mortgage is that a cooperative may not
pay capital credits, without special permission of REA, if the
cooperatives equity is below 40% of total assets. DEMCO's equity
is currently approximately 14%. PFurthermore, DEMCO has not paid
capital credits to its members in the past and does not forssea a
time that it can. ' '

DEMCO has just finished a workout agreement with the REA that has
restructured our debt to that agency due to the weak financial
condition ef the cooperative. The last thing that we need at the

moment is additional rederal regulation, which would increase our

cogts, to address a nonexistent problem. Moreover, the
‘cooperatives bylaws would hava to Dbe amended to giva this

' particular part time contractor specific and preferential treatment
’ over our other 57,621 menmbers.

The issues raised by these proposed changes are not ones of minor
inconvenience and costa. They are real and would have a dramatic

ABCENSION MANKGIt ORS-POeS etm 209 1177 ORNMAM SPTUNGS 0000032 OQASENSNUNG UL TIIE ¥). FMANCIBVRI.E §385-3348 ZACHARY 8A4.0388
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impact on the way the cooperative conducts its business. In
addition they are all out of proportion to any perceived problen.
We strongly urge you not to enact the changes as outlined in
paragraphs (a) through (d) of 82.241-13.

Sincerely,
Hon e,
Henr¥ D. Locklar | .

General Manager

HDL/dls
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Baton Rouge, LA 70895 Greenwell Springs, LA 70739
Phons: (504) 261-1221 . Phone: (504) 261-1221

EACSIMILE TRANSMITTAL FORM

Fax #(504) 261-1383 == DIXIE ELECTRIC MFMBERSHIP CORPORATION

DATE:_JULY 23,1901

AT:__202-501-334]

FROM:__HENRY D, LOCKLAR

'NUMBER OF PAGES TO FOLLOW:_2

ADDITIONAL INPORMATION: ORIGINALS WILL BE MAILED OUT TODAY

JUL 2 3 1991



Oglethorpé Power Corporation | | q, —/3 .1/7/ !

~ July 23, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W.

Room 4041 :

Washington, DC 20405

Dear FAR Secretariat:

Subject:  FAR Case 91-13
Oglethorpe Power Corporation’s Comments on
Proposed Rule 48 CFR Parts 6, 8, 15, 41 and 52
Féderal Acquisition Regulation
56 Fed. Reg. 23982

. Oglethorpe Power Corporation ("Oglethorpe Power") respectfully
submits the following comments in response to Proposed Rule
48 CFR Parts 6, 8, 15, 41 and 52 ("Proposed Rule") to amend
Federal Acquisition Regulation and Acquisition of Utlllty
Services.

I. Introduction |

Oglethorpe Power is an electric membership corporation organized
and existing under the laws of the State of Georgia and operating
as an electric generation and transmission cooperative supplying
power and energy to thirty-nine (39) electric membership
corporations (EMCs) in Georgia. The 39 EMCs serve more than two
million retail member-consumers in Georgia in a service territory
consisting of 71 percent of the land area of the State of
Georgia. Under the provisions of the Georgia Territorial
Electric Service Act, owners of new facilities having a connected
load, at the time of initial full operation, of 900 kilowatts or
greater may generally choose their electric supplier. . Therefore,
EMCs often engage in competitive bidding, in response to Requests
For Proposals (RFPs) to provide electric service for planned
federal facilities. Oglethorpe Power proposes that the Federal
Acquisition Regulation; Acquisition of Utility Services be
amended to provide that the General Services Administration
consider additional information than that currently required when
. mak.mg a cost estimate of electrical service

An Electric Membership Cooperative o JUL 2319
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II. Oglethorpe Power’s Comments on Proposed Rules

The Proposed Rule states, that it is the policy of the Federal
Government that agencies obtain required utility services from
sources of supply which are most advantageous to the Government
in terms of economy, efficiency, reliability, or service. 1In
pursuit of this policy, the current method of analysis, as
provided at §41.005(b)(2) of the Proposed Rule, states that
agencies are requlred to provide 12 months of load data,
1nc1ud1ng maximum demand, monthly consumption, and annual cost of
services to the General Services Administration (GSA). Based on
this 1nformatlon, the GSA is then to make an analysis of bids for
utility service which are received by the agency. However,
Oglethorpe Power feels that the required data is not sufficient
to make a detailed cost estimate for many electric rate

- schedules. 1In an era of increasing deregulation in the electric
utility industry many innovative and economically attractive
rates are available, such as those focusing on load management,
energy conservation, peak shaving, etc. 1In order to fairly
‘evaluate such rates, information and data which go beyond that
currently specified in the regulations must be considered.

In the decision of Satilla Rural Electric Membership Corporation,
B-238187.2; B-238187.3 the General Accounting Office found that
. since the RFP in question contained only monthly demand figures,
not broken down by daily or hourly peaks, the GSA had to make
some assumptions to compute an innovative rate proposal by
~ Satilla EMC. The GSA determination was contrary to assumptions
made by the EMC based on data which the EMC itself had obtained.
The burden of proof was placed upon the utility to justify, in
detail, that its calculations regarding the innovative and cost
saving rate which it had developed were more accurate than that
supposed by the GSA. '

Government agencies may lose the financial benefit available from
innovative rates offered by utilities if RFPs and subsequent GSA
review of electrical rates are calculated solely on that
information currently required, such as, estimated maximum
demand, monthly consumption, and annual cost of services. Unless
addltional information is considered, agencies will receive only
generic rates which require only demand and energy figures for
twelve months in order for the total annual cost to be precisely
calculated.

Oglethorpe Power proposes that magnetic tape data from similar
facilities be made available to electric utilities wishing to
offer varxous innovative rates. In the alternative, the GSA
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could agree beforehand to the necessary assumptions upon which a
utility could then in confidence make its calculations.

III Conclusion

Oglethorpe Power recognlzes that the pollcy of the Federal
Government in acquiring utility services is to obtain service
which will be the most advantageous in terms of economy,
efficiency, reliability, and service. To this end, where
applicable and not prohibited by state law, utility service is to
be obtained by full and open competition. To encourage
competitive and economically attractive proposals, agencies
should provide information to utilities beyond that specified in
§41.005(b)(2) of the Proposed Rule (12 months of load data
including maximum demand, monthly consumption, and annual cost).
By providing and considering additional demand factors such as
load management, and peak shaving, agencies can receive
innovative rate structures which may result in cost savings for
those agencies, rather than receiving merely generic rate
structures which could, in essence, overcharge the government.

Therefore, Oglethorpe Power urges the General Services
Administration to consider these concerns and take appropriate
steps to incorporate them into the proposed changes to the
Federal Acquisition Regulation; Acquisition of Utility Services.

Oglethorpevpower appreciates the opportunity to provide these
comments. If you would like to discuss them further, please feel
free to contact us.

Yours very truly,
S D e
T. D. KiX¥Xgore
President and
Chief Executive Officer

TDK:nc»
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July 23, 1991

Ganeral Saervices Administration
FAR Secretariat (VRS)

18th Nad F Street, N.W. Room 4041
Washington D.C. 20405

. REF: FAR Casa 91-13

Dear Sir:

In the Federal Ragister 23982 the GSA is proposing to add several
paragraphs concerning patronage capital £from cocoperativea that the
Federal Government does buainess with. My cause for concern centers
around at 1aast two of the proposals.

In paragraph B the notification of the patronage to be accomplished
within 60 days is not practical. Patronage capital is not allocatad
until the yearly audit is completed and the Board of Directors can
determinn what the actual return to be paid to the members should

- ba. This paragraph should read "Within the next calondar yoar after
the close of the cooperativae’s filcal year."

Paragraph C is asking that the cooperative pay to the government
out of rotation the patronage capital for an account that is
terminated. The Government should abide by the same bylaw that
works for every member, no special treatment should be given.

Paragraph D suggesta that only certified checks be issued for tha
payment of capital credits. This i3 unrealalistic as well as not
_ . being practical. The GSA should be treated aas any othor member and

I not require lpccial treatment.

We believe that such rules as h.vo been proponod will adversely
affect our cooperativea, cause undue burden to aceount for and
Process government accounts that are already controlled by . the
. Rural Electrification Adminiatration.
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We disagree totally with the new pr:posal.and auggest that the GSA
donate back to the cooperatives all patronage capital to be spread

among the members that actually bu.lt and operate the cooperative
system. ;

- Your consideration of these concerns will certainly be appreciated.

Respectfu

Gee V)

Dee M. R ds

CC: Richard Stallings
Larry Larocco
Stave Symms

- Larry Craig
‘Pat Williams
Max Baucus
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- July 23, 1991

Ms. Beverly Fayson
General Services Administration
FAR Secretarial (VRS)

i8th and

‘Washington, D.C.

Dear Ms.

1991, in

F Streets, N.W., Room 4041
20405

q9)-13-172

PCBLAT v £ BaN«S
NALTER 5 w8 5. 2
YN ogEa.£5 90,
TSIt r.p.enzEs
ANZE D w __Z3

NV _E DS TALN
RI=AR0 . ANSGE.
EVERETTL . MaATIN
vCFFREY » *=QMAS
SCLEEN M BARGER
STUART O ™ _EQ

ABRAmAM W 8GOS AVSKY
SONALD .. SaRwER
MARK . MiODLETON

CHAISTOSHER T. AOGLRS
©. MILTON FINE it
SHEILA €. FREEMAN
AMCLIA MOSLEY AUSSELL |
AMY OAKES YOUNG
RHONDA M. WHEELER
STACEY 4. OEWITT

COUNSEL
. COWARD 8. JILLON, JAR.

Re: FAR Case 91f13; Proposed Federal Acquisition
Regulation; Acquisition of Utility Services

Fayson.

Enclosed are an orlglnal and three (3) copies of
comments which were filed by telefax with your office on July 23,

the Case 91-13.

The comments were filed on behalf of

Arkansas Power and Life Company, Louisiana Power and Light
Company, MlSSlSSlppl Power and nght Company, and New Orleans

Public Se

EBD:dk1l
Enclosure

cc: Mr.

’ Mr.

Mr.

Mr.

Mr.

Mr.

rvice Inc.

If you have any questions concernzng this matter,
please do not hesitate to contact me.

Yours very truly,

MITCHELL, WILLIAMS, SELIG & TUCKER

E. B. Dlllon, Jr.

Kent Foster. :

J. P. Herden 2
Tom Lind

Bob Greenfell

Rodney Gilbreath

Dempsey Ladner
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VIA FACSIMIL FEDERAL EXPRESS
Ms. Beverly Fayson

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N. W.

Room 4041

Washington, DC '20405

Re: FAR Case 91-13;,?ropo$ed Federal Acquisition Regu-
lation; Acquisition of Utility Services

Dear Ms. Fayson:

Arkansas Power & Light Company, Louisiana Power & Light
Company, Mississippi Power & Light Company, and New Orleans
Public Service Inc. (the "Companies") are wholly owned subsid-
iaries of Entergy COrporatlon, a public utility holding company
The Companies are engaged in the business of generating,
transmitting and distributing retail electric power and energy to
its customers in the states of Arkansas, Missouri, Louisiana,
Mississippi, and the city of New Orleans, Louisiana. The Compa-
nies also provide retail electric service to federal agencies and
facilities. The Companies are regulated either by the state
requlatory bodies of each state in which they operate or, in the
case of New Orleans Public Service Inc., by the Council of the
City of New Orleans.

The Companies submit the following comments concerning the
proposed Federal Acquisition Regulation; Acquisition of Utility
Services, as published in 56 Fed. Reg. 23982 (May 24, 1991). The
comments submitted by Edison Electric JInstitute ("EEI") address
many of the concerns which the Companies have with the proposed
regulations. The Companies concur with and endorse the comments
submitted by EEI. However, the cOmpanles have identified several
areas of interest to them which require that EEI’s comments be
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expanded upon and have identified several issues not addressed by
EEI. Where language is proposed, recommended deletions to the

-language in the proposed FAR will be indicated by a strike out of

the language, and language additions to the text will be
indicated by underlining the new material. In instances where
EEI has already proposed additional language, we will use EEI'’s
proposed language with our amendments indicated as stated above.

Comment 1. The Companies generally concur with EEI’'s
proposed language revisions to § 241.004-1 of the proposed DFAR
so that it will more closely reflect the intent of § 8093 of the
Department of Defense Appropriations Act of 1988, Pub. L. No.
100-202. To insure that there are no amblgultzes, we recommend
that § 241.004~-1 of the proposed DFAR be amended to read as

follows:

In addition to the requirements of FAR 41.0004,
which includes the requirement that federal
agencies shall not purchase electricity in any
manner inconsistent with State law, DoD recognizes
the unique characteristics of electric utility
systems built under State-created obligations to
serve all customers, including federal facilities,
within their service territories. 1In accordance
with Pub. L. No. 100-202, § 8093, DoD shall comply
with the current regulations, practices and deci-
sions of independent regulatory bodies which are
subject to judicial appeal, governing the provi-
sion of electric utility service, including State
utility commission orders, rulings and electric
utility franchises, certificates of public conve-
nience and necessity, or service territories

- established pursuant to State statute, rule, regqu-
lation, or State-approved territorial agreements.
This policy does not extend to regulatory bodies
whose decisions are not subject to appeal nor does
it extend to nonindependent regulatory bodies.

comment 2. The Federal Government is to acquire
electric services in conformity with state law pursuant to Pub.
L. No. 100-202, § 8093. However, not all state regulatory bodies
establish a service area by means of a franchise. Some commis-
sions issue certificates of public convenience and necessity and
in the certificate allocate to the electric utility the territory

it is authorized to serve. Therefore, the definition of "Fran-

chise Service Territory" set forth in § 41. 001 should be amended
as follows:
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Franchise sService eTerritory means a franchise, a

certificate of public convenience and necessity or
service territory for a geographical area allocated to,
defined or granted to a specific utility service sup-
plier(s) under State law to supply customers in that
area.

" comment 3. The term "areawide contract" set forth in
§ 41.001 should be amended- to use the definition of "Franchise
Service Territory" as stated in Comment 2 above. The proposed
revision should be amended to read: .

"+ * * within the fFranchise sService area—Territory
of the supplier. Each areawide * * %9

Comment 4. The term "regulatory body" appears several
times in the proposed regulations. For example, the term "regu-
latory body" is used in § 41.006-2(c) and § 52.241-2(a). This

" term should be defined in § 41.001 to include a state public

service commission, public utility board, or to cover circum-
stances similar to that of New Orleans Public Service Inc., the
City Council. We'recommend the following:

equlatory bod udes a state ilit ission
te ity boa city counci i board of
d ect suant to state law, has jurisdic-
tion to ate retail electric service. '
Comment 5. Section 41.004-1(b) should, in the case of

electric utility service, be consistent with the provision of §
8093. It should be amended to include a reference to orders,
rules and requlations issued by a regulatory body:

Except for acquisitions below the small purchase limit
(see 13.000) agencies shall acquire utility services by
a bilateral written contract, which must include the
clauses required by 41.007, regardless of whether rates
or terms and conditions of service are fixed or adjust-
ed by a regulatory body. In the case of electric
utility service, the contract should address the issues
covered by 41.007 in a manner which is consistent with
applicable state laws, a requlatory body’s orders,
rules, regulations, and filed tariffs. * * *

Comment 6. Section 41.004-1(d)(1) is consistent with
the language of Pub. L. No. 100-202, § 8093. However, to remove
any ambiquity and resolve potential questions as to the interpre-
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tation of § 8093, the language should be modified to add words
commonly used by many state regulatory bodies.
(d) (1) Section 8093 of the Department of Defense
Appropriations Act of 1988, Public Law 100-202, pro-
vides that none of the funds appropriated by the Act of
any other Act with respect to any fiscal year by any
- department, agency, or instrumentality of the United
States, may be used for the purchase of electricity by
the Government in any manner that is inconsistent with
state law governing the providing of electric utility
service, including state utility commission orders or
rulings and electric utility franchises, certificates
of public convenience and necessity or service territo-
ries established pursuant to state statute, state rule,
requlation, or state-approved territorial agreements.

. Comment 7. The Companies agree with EEI’s comments and
proposed amendments to § 41.004-1(e). The proposed amendments
should be consistent with the Companies’ other wording changes

suggested previously. Therefore, the language should be amended
as follows: :

Prior to acquiring electric utility services on a
competitive basis in an area governed by a franchise,
certificate of public. convenience and necessity, or
service territory established pursuant to State law as
provided in 41.004-1(d) (1), the contracting officer
shall determine, with the advice of legal .counsel, and
by consultation with the State agency or agencies
responsible for regulating public utilities that such
competition would not be inconsistent with State law
governing the provision of electric utility service,
including State utility commission orders or rulings
and electric utility franchises, certificates of public
convenjience and necessity, or service territories
established pursuant to State statute, State rule,
regulation, or State-approved territorial agreements. .
- Proposals from * * #

comment 8, Section 52.241-3(b) allows the Contractor
and a federal agency to negotiate a rate schedule applicable to
the class of service furnished if suéh a rate schedule is not on
file with a requlatory body. In the case of an electric utility,
if a rate schedule were negotiated, it would have to be approved
by the regulatory body before becoming effective. An additional
sentence should be added to the end of Paragraph (b) to clarify
this point. We suggest:
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In_the case of regulated electric utilities, a negoti-'
ated rate schedule shall be approved by the appropriate
requlatory body before taking effect.

’ Comment 9. Section 52.241-8 states that the Government
will pay a "Connection Charge" to the Contractor for furnishing
and installing new connection facilities. However, Section
52.241-4(a) states that the Contractor, at its expense, shall
furnish and install all facilities required to furnish service.
This section should be subject to the "Connection Charge'™ provi-
sions of § 52.241-8. Therefore, the following language should be
inserted at the beginning of § 52.241-4(a):

Subject to the Connection Charge provided for in Sec-

tion 52.241-8, ¥, the Contractor, at its expense, shall
* * R

The Compaﬁies appreciate the opportunity to submit the above
comments and if we can answer any questions concerning them,
please contact me.

. ' ~ Very truly yours,

ARKANSAS POWER & LIGHT COMPANY
LOUISIANA POWER & LIGHT COMPANY
MISSISSIPPI POWER & LIGHT COMPANY
NEW ORLEANS PUBLIC SERVICE INC.

By A —
E. B. Dillon, Jr. /
MITCHELL, WILLIAMS, SELIG & TUCKER
1000 Savers Federal Building
320 West Capitol Avenue
Little Rock, Arkansas 72201
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Ms. Beverly Fayson

General Services Administration
FAR Secretariat

18th & F Streets NW

Room 4041 :
Washington, D. C. 20405

Utilit Serv ces

Dear Ms. Fayson:

‘San Diego Gas & Electric (SDG&E) is repsondlng to the proposed rule
“published on May 24, 1991 (56 Fed. Reg. 23982) which relates to the
Federal Acqu151tlon Regulations governing the acquisition of

utility services. _
. SDG&E is an investor-owned combined gas & electric utility serving
. over one million electric and 670,000 gas customers in the San
Diego area. The federal government accounts for over 8% of SDG&E's
. sales. Thus, SDG&E is extremely interested in the proposed rewrite
of the FAR coverage dealing with utility services.

Brlefly stated, SDG&E concurs with the comments submitted by the
Edison Electrlc Institute (EEI) in response to the FAR Case 91-13
- proposed rule. SDG&E is a member of EEI and has been involved in
the formulation of the Institute's comments. Upon review, the
~comments .very adequately address concerns SDG&E has about the
proposed rewrite. SDG&E also feels that points made in its
comments (copy attached) submitted to DOD on the proposed Defense
Acquisition Regulations Supplement, Part 241 should be taken into
account when coordinating the DFARS with the FAR. :

Thank you for your consideration and attention.

Respectfully bmitt

sz:é;ifi a é

Manager, Federal Governmental Affairs

1"" enc
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VIA FACSIMILE

Defense Acquisition Regulatory Council
OUSD(A) ATTN: Ms. Lucille Hughes

Room 3D139, the Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 90-743: DFARS Part 241 - Acquisition of Utility
Services. ‘ '

Dear Council Members:

San Dlego Gas & Electric Company ("SDG&E") submits these
comments in response to the notice published at 56 Fed. Reg. 6056
et seqg. (Feb. 14, 1991), which sets forth the fourth increment of
proposed changes to the Defense Acquisition Regulation Supplement
- ("DFARS"). These comments focus on DFARS Part 241, which relates

to the acquisition of utility services.

SDG&E is an investor-owned combined gas & electric utility
serving over one million electric and 670,000 gas customers in
San Diego County, California. Among SDG&E's customers are
several United States Navy and Marine Corps facilities, including
Camp Pendleton, NAS Miramar, NAS North Island, 32nd Street Naval
Station, Naval Amphibious Base Coronado, the Marlne Corps
Recruiting Depot and the Naval Training Center. 1In aggregate,
~the military accounts for over 8% of SDG&E's sales, making SDG&E
one of the nation's largest suppliers of utility services to DoD.
SDG&E's retail sales-are regulated by the California Public
Utilities Commission, whose decisions may be judicially reviewed
pursuant to Cal. Pub. Util. Code § 1756.

Although SDG&E finds that portions of the proposed Part 241
revision lack clarlty or are xncomplete, we have read the
proposed rule in light of established interpretive principles,
and, glven this reading, SDG&E has no objectlons to the
revisions. If, however, SDG&E's understanding of the proposed
rule (set forth below) differs from the drafters' intent, SDG&E
requests that such intent be clarified and the clarlflcations
published for public comment.
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COMMENTS
I. Overview

Given that most utility services are provided by utilities
with a franchised monopoly at retail, DoD has historically
procured such services on a "sole source" basis. This is
consistent with the premise for allowing regulated monopoly
service. The utility services are deemed a "natural monopoly:"
i.e., rather than yielding a more efficient allocation of
resources, competition would result in wasteful duplication and
impair service reliability. Fundamentally, utility regulation
provides the utility with a retail monopoly in a specified area,
and permits the utility to recover the any reasonable costs
"incurred, and a reasonable return on any investment made to
provide the service. 1In turn, the utility is obllged to reliably
serve the existing and foreseeable requirements of 1ts retail
customers.

In such a regulatory regime, for DoD installations to cease
to procuring service from the local utlllty would result in:
"stranded investment." That is, compensation for investments
made to serve DoD's existing and future requirements would be
spread over the utility's remaining retail customers. Thus, any
"sav1ngs“ to the taxpayer would be at the expense of the
utility's other retail customers. Moreover, under state law, the
utility must remain the supplier of last resort for the DoD
installation, and thus the installation's ultimate reliability
would depend on investment costs borne by others. .

By deferring to utility regulation, the proposed rule
appears to recognize that it is not in the public interest for
local utility customers to subsidize the taxpayer. At the same
time, the proposal appears to permit DoD to competitively procure
where there is no potential for stranded investment, such as
where service has been deregulated. Many regulators recently
have attempted to identify where competition might supplement or
replace traditional utility regulation. For example, in the
natural gas industry, this has resulted in the "unbundling" of
the commodity of natural gas from its delivery, allowing large
customers to procure their own gas directly from gas producers or
brokers, and to purchase only transportation service from the
local utility. State and federal regulators have managed this
process to protect retail customers and utility shareholders from
the risks of stranded investment. On the other hand,
deregulation of electric service has not proceeded as far,
largely because the economics of electric production favor
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vertical integration and there appears no way to falrly resolve
" the stranded investment problem. In any event, for DoD to
respect state and local policy in its utility prdcurement is a
sound way to avoid hurting local utility customers.

II. 241.004-1 Policy

SDGSE's comments focus on Part 241.004, Acquiring Utility
Services." The first section, "Policy" (241.004-1) states that
"DoD, as a matter of comity, will comply with the current.
regulations, practices and decisions of independent regulatory
bodies which are subject to judicial appeal." SDG&E understands
this policy statement would permit DoD to competitively procure
utility services to the extent state or local regulation permits
other retail utility customers to do so. As SDG&E understands
it, this section appears to embody the procurement policy set
forth in Section 8093 of the DoD Appropriations Act Of 1988 (P.L.
100-202). The reference to "comity" appears to reserve DoD's
position that it is not bound by state or local utility
regulation in the procurement of utility services for new load.
In other words, without conceding that state or local regulation
is otherwise controlling, DoD agrees to accept such regulation as
long as there is some avenue for judicial appeal.

SDG&E also. understands this policy to require the DoD to
comply with all "current regulations practlces and decisions,"
not just those associated with "accounting practzces,
‘allowability of costs and rates" as set forth in the currently
applicable § S5-103. 2(a) of the Armed Services Procurement
Regulatlon (DFARS) Supplement No. 5. Procurement of Utility
~Services.

This policy would avoid unseemly and inefficient disputes
with state requlators over jurisdiction. However, SDG&E has two
concerns about the clarity of the proposed regulation. First,
the rule is subject to an exception in "FAR 41.004" which does
not currently exist and has not been published for comment. Thus
there is no way to tell whether the exception might swallow an
- otherwise sound policy.

Second, the policy statement makes no reference to the
currently effective Section 8093 of the 1988 DoD Appropriations
Act governing the procurement of utility services. Reference to
such legislation would reinforce the apparent intent of the
proposed rule. Given that this legislation specifically
addresses the proposed policy, SDG&E submits that the final rule
should explicitly refer to the legislation.
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III. 241.004-2 Procedures

SDG&E understands this section to specify where it is
appropriate for contracting officers to solicit competltlve
proposals from potentlal suppllers of utility services. In other
words, the presumptlon remains that sole sourclng with the local
utility is appropriate except as set forth in this section.
Specifically, SDG&E understands this section to operate as
follows:

. The contracting officer wili determine whether competition
- is possible under state or other regulation consistent with
the policy set forth in the preceding section (241.004-1).

. Per section 241.004-2 (a) (i), the contracting officer is to
consider whether competitive supply is possible only in two
. circumstances: where a "new major utility service load

develops or a new military installation is established."
This section also indicates that competition is not possible
where the governing regulatory body has determined that
there is only one franchised territory or one franchised
supplier.

e Per section 241.004-2 (a) (i) (B), the phrase "where
competition exists" refers to the contracting officer's
determination that competitive procurement may be possible
pursuant to the prior section. This section (B) now
consists of an incomplete sentence when the context requires
a complete sentence, and this apparent drafting error lends
some ambiguity. Nevertheless, rules of construction require
one to lnterpret (B) with reference to the prior section
(A) 's determination of "competition." To construe "where
competition exists" without reference to the prior section
would effectively nullify the prior section, an
impermissible construction.

. Subsection 241.004-1(a) (i) (A) (2) refers to "other potential
suppliers." Such other suppliers may exist only as
- specified in the prior subsection (1), i.e., where there is
more than one franchise, or no franchise at all exists.

+  With respect to periodic reviews ¥or competition in "ongoing
contracts" in 241.004-2(a) (ii), the "availability of
competition" refers to competition as determined by the
contracting officer under criteria in the prior section (i),
which includes the requirement that the determination is
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limited to "a new major utility service load" or "a new
military installation" governed by existing contracts.

IV. Conclusion

SDG&E appreciates the opportunity to comment on the proposed .
regulations. In sum, the proposal for part 241, appears to
respect the proper role for state, federal and local regulation
of natural monopolies, while allowing the DoD an appropriate
scope for competitive procurement.

As noted above, SDG&E's reading is hampered by lack of
clarity in the proposed regulations. SDG&E has set forth its
understanding of the proposal based on the plain meaning of the
words and by applying standard rules of construction. If the
Council's or the drafters' understanding of the proposed rules
differs from that set forth above, SDG&E strongly urges that
clarifications be published for comment prior to promulgation.

Respectfully submitted,

'E.'Gregory Barnes

Attorney for
8AN DIEGO GAS8 & ELECTRIC COMPANY

cc: (via courier)
- Defense Acquisition Regulatory Council
" ATTN: Ms. Lucille Hughes :
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Ms. Beverly Fayson

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N.W.

Room 4041

Washington, D.C. 20405

Re: FAR Case 91-13: Proposed Federal Acquisiion Regulations For
the Acquisition of Utility Services

Dear Ms. Fayson:

The Edison Electric Institute (“EEI"”), on behalf of its member utilities, hereby
submits these comments on the proposed Federal Acquisition Regulations
concerning the Acquisition of Utility Services (56 Fed. Reg. 23982 (1991)).

EEI is the association of the nation’s investor-owned electric uuhty
companies. Its members serve 96 percent of all customers served by the
investor-owned segment of the electric utility industry. They generate
approximately 78 percent of all the electricity used in the country, and serve
74 percent of all ultimate electricity consumers in the nation.

Although these comments are directed toward the proposed FAR regulations

published on May 24, 1991 (56 Fed. Reg. 23982), those regulations are intended
to work in tandem with the proposed DFARs published on February 14, 1991

-

JUL 23 1e9!
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(56 Fed. Reg. 6036). As a result, these comments also address issues relating to
the coordination of the two sets of regulations.

A. _G_gngzamgmmgma As you know, Congress has on two
occasions enacted spedific legislation requiring Federal fadilities to comply
with State public utility laws regulating electric utility services. See Pub. L.
No. 99-500, § 620 (1986); Pub. L. No. 100-202, § 8093 (1987). Both Senate and
House Committees published lengthy reports explaining the policy basis for
these statutory directives. See, e.g., S. Rep. No. 406, 99th Cong., 2d Sess. 68
(1986); H.R. Rep. No. 723, 99th Cong., 2d Sess. 79 (1986); S. Rep. No. 100-235,
100th Cong., 1st Sess. 70 (1987); H.R. Rep No. 100498, 100th Cong., 1st Sess
673 (1987).

In the first legislative enactment, Congress directed that:

. None of the funds appropriated or made available
by this Act shall be used to implement or enforce
: ~ the rule proposed on May 7, 1986 (51 Fed. Reg. 16988~
' 16991), or any other regulatxon issued pursuant to
statute requiring competitive bidding for electricity,
gas, or steam utility services acquired by the Federal
Govemment _

Pub. L. No 99-500 § 620 (October 18, 1986).
The Senate Report accompanying this Bill stated that:

The Comxmttee has adopted this section to protect
utility customers from the burden of increased rates
that inevitably would result if Federal fadlities
abandon local utility systems. Utlity systems have
built necessary capacity under State-created
obligations to serve all customers, including
Federal facilities, within their service territories. As
a general rule, under State law only one utility is
authorized to provide retail utility service within -
its service territory. The proposal [for competitive
bidding] has serious legal technical, and economic
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repercussions. The Committee intends that this
provision avoid these detrimental consequences.

S. Rep. No. 406, 99th Cong., 2d Sess. 68 (1986).
Similarly the House Report concluded that:

Pursuant to the paramount duty to serve its
customers, utilities across the nation have invested
billions of dollars to provide generating and
transmission capacity, in part in reliance upon the
projected needs of the Federal Government. The
Federal Government has enjoyed the benefits of the
reliable and efficient utility service provided by
‘these systems. Now it has been proposed that the

“Federal Government seek competitive acquisition
of utility supply, notwithstanding the fact that the
local utilities have built their systems to
accommodate the present and future needs of -
federal facilities.

If the Federal Government switches
suppliers, the fixed costs of capacity built to serve
federal faclities would almost immediately be
shifted to the remaining customers of the utility.

H.R. Rep. No. 723, 99th Cong., 2d Sess. 79-80 (1986).

In 1987, Congress adopted additional legislation dlarifying and
extending these restrictions on federal procurement of electric utility services
and directed that: .

None of the funds appropriated or made available
by this or any other Act with respect to any fiscal
year may be used by any Department, agency, or
instrumentality of the Umted Statg_g to purchase
lectricity in a manner i nt with State law
governing the provision of electric utility service,

P
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including State utility commission rulings and
electric utility franchises or service territories
established pursuant to State statute, State
regulation, or State-approved territorial
agreements. . .. '

Pub. L. No. 100-202, § 8093 (December 22, 1987) (emphasis added).
The Sen#te Report accompanying this 1987 Bill stated that:

This provision is intended to protect remaining
customers of utility systems from the higher rates
that inevitably would result if a Federal customer
were allowed to leave local utility systems to obtain
retail electric utility service from a nonlocal
_supplier. °

» » ».

Whether through service territory, a franchise, a
service-related permit, a certificate of public
convenience and necessity, a territorial agreement,
or other means, retail electric utility service usually
is-provided by one supplier within any given area.
When procuring retail electric utility service, the
Federal Government should abide by these service
arrangements just like any other customer of an
electric utility.

S. Rep. No. 100-235, 100th Cong., 1st Sess. 70-71 (1987) (emphasis added).

‘ - These two statutes, and their accompanying legislative history,
require that, in procuring electric utility service, all Federal departments,
agencies or instrumentalities (j.e., facilities) shall comply with existing
territorial divisions, and other requirements, established pursuant to State
law for:

Y



91-18475"

Ms. Beverly Favson
Julv 23, 1991

. “existing uses which are within a utility’s State-assigned
service territory;
new load for those uses; and
proposed new uses.

Consistent with this statutory obligation, the proposed
regulation contains an explicit reference to § 8093 and the statutory language,
which we strongly endorse. However, there is considerable ambiguity with
respect to the application of this legislative requirement throughout the ‘
remainder of the proposed regulation. Our specific comments below address
and provide some recommendations to clarify these ambiguities.

We understand that these regulations were designed to apply to

“a variety of types of utility services, not just electric utility service, and that

they were intended to address both regulated and unregulated suppliers. The

breadth of the regulanons has caused them to contain overly broad

provisions which in several circumstances do not adequately address the

_ umque nature of electric utility services. In other instances, the regulations

impose conflicting or unclear obligations upon the parties to electric utility
contracts. Elsewhere, the regulations appear to requxre preferential treatment
of the Government as a customer, or treatment in a manner inconsistent

with applicable State law.

With respect to the coordination of the proposed FAR and
DFAR regulations, we ask that you take into account the comments
submitted to DoD on the proposed DFARs by EEI, and by two of its member
companies, Central and South West Corporation and San Diego Gas &
Electric Company. In addition, we spedifically recommend that § 241.004-1 of
the proposed DFAR be amended to read as follows in order to more closely
reflect the intent of § 8093:

(1) Except-as-provided-in-FAR-41004y In addition to
~ the requirements of FAR 41.004, which includes the
requirement that federal agencies shall not
purchase electricity in any manner inconsistent
with State law, DoD recognizes the unique
characteristics of electric utility systems built under
State-created obligations to serve all customers,
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including federal facilities, within their service
territories. In accordance with Pub. L. No. 100-202,

" § 8093, DoD shall ras-a-matier-of-comityr-willy

comply with the current regulations, practices and
decisions of independent regulatory bodies which
are subject to judicial appeal, governing the
provision of electric utility service, including State
utility commission rulings and electric utility
franchises or service territories established
pursuant to State statute, State regulation, or State-
approved territorial agreements. This policy does
not extend to regulatory bodies whose decisions are
not subject to appeal nor does it extend to '
nonindependent regulatory bodies.

B. sp_e_cmg_CQ_mmgms‘ In order that the new regulation complies

with existing federal law, and in order to improve the clarity of the
regulations and reduce unnecessary ambiguities, we recommend the
following revisions. For ease of reference, recommended deletions to quoted
text are indicated by a sirke-eut and additions to quoted text are indicated by
an italicized print such as this.

1. In order to reflect the other statute adopted by Congress
governing the subject matter of these regulations, the “Authority” description
following the Table of Contents for Part 41 should be amended to add "Pub. L.
No. 100-202, § 8093." .

2 Because Pub. L. No. 100-202, § 8093 requires that the
Federal Government acquire electric services in conformity with State law
and since service areas are not always established by "franchises," the

- definition of “Franchise service territory” in Section 41.001 should be
" amended for clarification to read as follows:

- Franchise or service territory means a geographical
area, defined or granted to a specific utility service
supplier(s) under State law to supply customers in
that area. ,
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3. When the Government terminates a utility service
contract, it may be obligated to pay “termination liability” covering the cost of
connection charges, as the definition of “Termination liability” indicates. In
addition, however, the Government may also be obligated to pay other
charges required by the contract (or in the case of electric utility service, other
charges filed with or approved by the applicable State regulatory agency). As a
result, the definition of “Termination liability” should be modified as
follows:

- - Termination liability means a contingent
Government obligation to pay a utility supplier the
unamortized portion of a connection charge and
any other applicable non-refundable service charge
in the event that the Federal Government
terminates the contract before the cost of
-connection facilities has been recovered by the
utility supplier (see Connection charge).

‘ ‘ : 4. Section 41.002(b)(6) should be amended to assure that the

o acquisition of electrical equipment and facilities are also consistent with
“applicable State law. Therefore we recommend that Section 41.002(b)(6) be
amended as follows:

Acquisition of rights in real property, acquisition of
public utility facilities, and on-site equipment
needed for the fadlity’s own distribution system, or
construction/ maintenance of government-owned
facilities so long as electric utility services provided
by such acquisitions are consistent with State law
governing the provision of electric utility service,
and the Public Utilities Regulatory Policies Act of
1978 (Pub. L. No. 95-617, 92 Stat. 3117), as

appropriate; or
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5. Sections 41.003(a)(1), (2), and (3) should be amended
as follows: :

(1) The General Services Administration (GSA) is
authorized by section 201 of the Federal Property =
and Administrative Service Act of 1949 as amended
(40 U.S.C. 481), and Pub. L. No. 100-202, § 8093, ....

(2) The Department of Defense is authorized by 10
U.S.C. 2301, 2304, and- 40 U.S.C. 474(3), and Pub. L.
No. 100-202, § 8093, .

(3) The Department of Energy (DOE) is authorized

by the Department of Energy Organization Act (42

U.S.C. 24817251, et seq.), and Pub. L. No. 100-202,
-§8093,....

. 6. As noted above, Federal agencies are required by § 8093 to
acquire electric utility services consistent with applicable State law. This
includes rates, terms and conditions which are filed with or approved by the
regulatory body assigned by State law to regulate such matters. In many cases,
these are sufficiently detailed that a separate contract should not be necessary.
In order to make this regulation consistent with this statutory mandate,
Section 41.004-1(b) should be amended as follows:

Except for acquisitions below the small purchase
limit (see 13.000) agendes shalk which acquire
utility services by a bilateral written contract, must
include the clauses required by 41.007, regardless of
whether rates or terms and conditions of service are
fixed or adjusted by a regulatory body. In the case of
electric utility service, any contract should address
the issues covered by 41.007 in a manner which is
consistent with applicable State laws, regulations,

. and filed tariffs. Agencies may not use the utility
supplier’s forms and clauses to avoid the inclusion
of provisions or clauses required by 41.007 or by
statute. (See 41.004-2(c) for procedures to be used
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‘when a supplier refuses to execute a written
contract.)

7. Section 41.004-1(d)(2)(iii) should be modified to follow
“more closely Congress’ explanation of the rehabxhty exception to § 8093. The
Senate Report describes the reliability exception by emphasizing that:

[Tlhe Committee expressly rejects any
interpretation of this section that would permit
reliability concerns to be used as a smokescreen for
competitive procurement or other practices
inconsistent with State law concerning the
provision of electric service. Similarly, the mere

fact that a military installation may be able to obtain
better reliability from a different unlxg than the

~one in whose service territory it is located or the
fact that the installation may obtain better reliability

, . _ by receiving service from two utilities rather than
. S one, is not sufficient to override the State law
concerning the provision of electric service. In
order for State law to be overridden, the degr_'ee of
reliability sought for the military installation must

be essential to realizing the installation’s national
defense purposes, and the installation must be

unable to receive that degree of reliability from. the
utility (or utilities) that would otherwise provide
electric service under State law.

S. Rep. No. 100-235, 100th Cong., 1st Sess. 71-72 (1987) (emphasis added).
Because of this legislative intent, Section 41. 004-1(d)(2)(m) should be modified
to read as follows: _

- (iii) The Secretary of a military department from
purchasing electricity from any provider when the
utility or utilities having applicable State-approved
franchise or other service authorizations are found

by the Secretary to be unwilling or unable to meet
unusual standards for service reliability that are
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essential to realizing the installation’s national
defense purposes. In making this determination,
the mere fact that a military installation may be able
to obtain better reliability from a different utility
than the one in whose service territory it is located
or the fact that the installation may obtain better
reliability by recewmg service from two utilities
‘rather than one, is not sufficient to override State
law for the provision of electrical service.

8. Section 41.004-1(d)(3)(ii) as proposed authorizes any
federal agency to enter into an interagency agreement with a federal power
marketing agency or TVA (collectively referred to as “FPMAs”) for the
“transfer of electrical power.” The proposed authorization is not limited to
power produced by FPMAs, and could, therefore, be interpreted as
| authorizing FPMAs to act as power brokers in transfernng power to federal

. , agencies. However, this approach raises two serious legal problems.

First, the courts have recognized that an FPMA “does not have -
unlimited authority to purchase nonfederal power.” Salt Lake City v. WAPA,
926 F.2d 974, 982 (10th Cn' 1991). Although Congress has directed the FPMAs
'to maximize “the sale of federally produced power at firm rates” (id.), and
FPMAs may purchase non-federal power to firm-up the federal hydro-based

- power, Congress never intended FPMAs to become power brokers authorized
to displace customary uuhty services by buying and reselling non-federal
power to federal agencies or private purchasers As a result, the courts have

held that:
power marketing agencies may purchase such non-
federal power and energy as is reasonably incidental
~ to the integration of federally produced
hydroelectric power.
1d. (emphasis supplied); United States v. SMUD, 652 F.2d 1341, 1345 (9th Cir.

- 1981) (inherent authority to purchase power “when conditions prevent hydro-
electric facilities from functioning at capacity”). Because of this limitation on
the role of FPMAs, Section 41. 004-1(d)(3)(ii)’s purported grant of authority to

® . o
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FPMAS to “transfer electncal power” can be no greater than the authority
FPMAs have under the existing statutes and legislative history.

Second, under § 8093 where such transfers constitute retail sales
within the meaning of State law, they must not be mconsxstent with the
governing State law.

For these reasons, Section 41. 004-1(d)(3)(ii) should be amended to
read as follows:

(3) Additionally, the head of a Federal agency may -

(ii) Enter into an interagency agreement, pursuant
“to 41.004-6 and 17.5, with a Federal power
marketing agency (“FPMA”) or the Tennessee

. | - Valley Authority (“TVA”) for the transfer to the

agency of electrical power te-the-ageney produced by
the FPMA or the TVA (or reasonably incidental to

the integration of federally produced hydroelectric
power), provided that where such a tmnsfer
constitutes a retail sale under State law, it is not
inconsistent with State law; and

9.  Section 8093 requires that the Government may not
purchase electricity “in any manner that is inconsistent with State law
governing the providing of electric utility service.” As a result, the
Government may not purchase electricity from a “non-utility” or from
another electric utility in a manner inconsistent with State law. For these

- reasons, we recommend that 41.004-1(d)(3)(iii) be modified as follows:

(3) Additionally, the head of a Federal agency may -

(iii) Consistent with applicable State
law, B enter into a condract....

o . ;
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~ 10.  Pursuant to § 8093, the procurement of electric service
through any means which are inconsistent with State law is prohibited
Accordingly, the appropriateness of compennve procurement is a legal issue,
not a marketing issue, and a market survey is a wholly inappropriate
mechanism for making such an assessment. The only means for

- determining the reqmrements of State electric utility law which is consistent

with the mandate of § 8093 is through consultation with the applicable State
agency or agendes. In addition, in order to assure the reliability of the
representation by proposed alternative suppliers, the regulation should be
adapted to employ requirements similar to those routinely prescribed for
other certifications under the Federal Acquisition Regulations. See, e.g., FAR
52.203-8, “Requirement for Certification of Procurement Integrity;” and FAR
52.209-5, “Certification Regarding Debarment, Suspension, Proposed
Debarment, and Other Responsibility Matters.” Therefore, Sechon 41.004-1(e)
should be amended as follows:

3 Prior to acquiring electric utility services on a
competitive basis i
service-territoryy the contractmg officer shall
determine, with the advice of legal counsel, and by
consultation with the State agency or agencies
responsible for regulating public utilities a-snasket
, that such
competition would not be inconsistent thh State
law governing the provision of electric utility
service, including State utility commission rulings
and electric utility franchises or service territories
established pursuant to State statute, State
regulation, or State-approved territorial
agreements. Proposals from alternative electric
suppliers must be supported by an order from the
appropriate State agency confirming that service
can be provided in a manner not inconsistent with
§ 8093 and must provide a certification under oath
~ from a corporate vice pres:dent or person of

. comparable authority in an unincorporated entity,
sepresentation that service can be provided in a
manner not inconsistent with § 8093 of Public Law"

12
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100-202 (see 41.004-1(d)). The representation must
be supported with appropnate legal and factual
rationale.

Correspondmg modifications are suggested for 52.241-11.

11. Consistent with Comment 10 above, Section 41. 004-2(a)

should be amended as follows:

" Prior to executing a utility service contract, the

contracting officer shall comply with Parts 6 and 7
and subsections 41.004-1(d) and (e). In accordance
with Parts 6 and 7, and if the contracting officer
determines that the contract is not inconsistent
with applicable State law governing the provision

" of electric utility service, agendies shall, conduct

market surveys and perform acquisition planning
in order to promote and provide for full and open
competition. If competition for an entire utility is
not available, the-market-survey this process may
be used to determine the availability of competitive
sources for certain portions of the requirement.

The scope of the term "entire utility service"
includes the provision of the utility service
capadity, energy, water, sewage, transportation,
standby or back-up service, transmission and/or
distribution service, quality assurance, system
reliability, system operation and maintenance,

~ metering, and billing.

12 As noted above, federal agendies are required by § 8093 to

acquire electricity in a manner not inconsistent with applicable State law.

- State law frequently mandates the use of certain contract terms and
conditions which have been filed with or approved by the appropriate State
regulatory authority. As a result, State law may direct electric utilities and
their customers to abide by certain filed terms and conditions which may be

- different from those suggested by Section, 41.007 and incorporated into a
. tendered contract pursuant to Section 41.004-1 (b). To accommodate this

13
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potential confhct with State law, we recommend that Sectlon 41.004-2(c) be
amended as follows: -

- When a non-electric utility supplier refuses to

execute a tendered contract as outlined in 41.004-
1(b), or an electric utility supplier refuses to execute
such a contract for reasons other than that it
contains terms or conditions inconsistent with
applicable State law, the agency shall obtain a
written definite and final refusal signed by a |
corporate officer of the supplier (or if unobtainable,
documentation of any verbal refusal by a corporate
officer) and transmit this document, along with
statements of the reasons for the refusal and the
record of negotiations, to GSA at the address

. 'specified at 41.004-3(b). Unless urgent and

compelling circumstances exist, or in the case of an
electric utility supplier unless the tendered contract
contains terms and conditions which are

inconsistent with appltcable State law, the
contracting officer shall notify GSA prior to
acquiring utility services without executing a

" tendered contract. After such notification, the

agency may proceed with the acquisition and pay
for the utility service under the provisions of 31
U.S.C. 1501(a)(8) -

13.  Consistent with Comment 6, addréssmg Section 41.004-

1(b), the second sentence of Section 41.004-2(e) should be changed to read as

- follows:

The contracting officer shall take actions to execute
& any necessary bilateral written contract (see 41.004-

'1(b)) prior to expiration of the one-year period.

14.  Section 41.004-4, concerning GSA areawide contracts, does

not recognize the limitations imposed by § 8093. An agency in an area
covered by an areawide contract may or_xly acquire utility service under that

14
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contract if such an arrangement is not inconsistent with State law. Therefore,
Section 41.004-4(a) should be amended as follows:

GSA enters into areawide contracts (see 41.001) for
use by federal agencies in the acquisition of utility
services. An agency in an area covered by an
areawide contract shall acquire utility services
under the areawide contract unless the agency
determines that more advantageous rates or terms

~ and conditions are available from another supplier
under a separately negotiated contract; provided
that in the case of electric utility services, neither

~ the areawide contract nor the separately negotiated

_contract is inconsistent with applicable State law.

“15.  Section 41.004-5(b)(1) should recogmze that the number of
~ available supphers may be limited by State law. Therefore, the Section should

be amended as follows:
. -  The number of available suppliers, or in the case of
" electric utility suppliers, the number of suppliers
permitted by State law to serve the area in question;

16.  Section 41.004-5(b)(7) imposes an obligation on the

- contracting officer to make a subjective evaluation of a utility’s intent
without providing any objective criteria. In addition, the regulation fails to
recognize that, in some drcumstances, a fadlity may not be authorized under
State law to satisfy its electric service requirements by, for example, wheeling
power from an alternative provider. Many States already restrict the
availability of so-called “retail” or “self-service” wheeling such as this. In
order to correct these deficiencies, we recommend that the proposed
paragraph 7 be amended to read as follows:

(7) In the case of unhty service for which
transportation services have been requested (and in
the case of electric utility servzce, if under State law,
the agency is allowed to acquire such service from a
source which requires transmission services): (i)

o ' E
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any requests to the host utility for transportation or
transmission services, (ii) the host utility’s response
to such requests, and (iii) any rates for such
transportation or transmission services quoted by

~ the host utility.

17.  Since § 8093 provides no exemption for mteragéncy
agreements for the acquisition of electricity, Section 41.004-6 should be
amended to recognize this limitation: . ,

Agencies shall use interagency agreements (e.g.,
consolidated purchase, joint use, or cross-service
agreements) te-aecquire when acquiring utility
services or facilities from other Government
agencies; provided that where such an acquisition

" constitutes a retail sale of electricity under State law,
it is not inconsistent with State law and shall
comply with the policies and procedures of Subpart

- 17.5, Interagency acquisitions under the Economy
Act.

18.  Section 41. 005(a)(5) should be modified as follows to
danfy that the available sources of supply may be lumted by State law:

Identification of all available sources or methods of
supply (which in the case of the procurement of
electric utility services means identification of
alternative sources, if any, for the provision of such
service in @ manner not inconsistent with State
law), and an analysis of the cost effectiveness of
each, and a statement of the ability of each source to
provide the required services, including the
location and a description of each available
supplier’s facilities at the nearest point of service,

- and the cost of providing or obtaining necessary
backup and other ancillary services if not provided
by a particular alternative source.

16
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19.  Section 41.006-1 provides for monthly invoice and annual
contract reviews to, inter alia, “examine utility commercial markets for
advantageous competitive resolicitations.” To avoid confusion about the
appropriateness of such reviews in the case of electric utilities subject to the
“provisions of § 8093, and to reduce the Government's costs of performing
needless reviews, this Section should be modified to add a sentence to the end
as follows:

In the case of electric utility services, competitive
resolicitations are only authorized when consistent
with State law, and reviews of utility commercial
markets should be undertaken only after it is
determined that competition is not inconsistent
with State law.

“20.  Section 41.006-2(a) provides that the acquiring agency shall
_determine whether any changed rate for utility services is “reasonable,
, justified and not discriminatory.” Since the rates for retail electric service are
. governed by State regulatory commissions, under § 8093 it is up to those
| commissions to make these determinations, rather than the acquiring federal
agency. Accordingly, this Section should be modified to add the following
proviso at the end:

; provided however that in the case of electric
utility services, the agency shall abide by the rates,
terms and conditions of service as they may be
changed from time to time by the applicable State .
regulatory body in accordance with State law.

21.  Section 41.006-2(c) also provides that “any rate change
shall be made a part of the contract by contract modification.” Typically the
parties to electric utility service contracts agree that the governing rate shall be
as approved by the public utility commission from time to time. It is
tremendously wasteful and unduly time consuming to require that the
contract actually be modified in writing for each State-approved change in

‘rates, terms or conditions. Therefore, we suggest that the final sentence add
the following proviso: s

® o
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; provided however that in the case of electric
utility services, the contract need not be modified in
writing so long as the State-'-approved change in

~ rate, terms or conditions is provided to the agency

in writing by the supplzer

9)-1%-17¢

22.  As now written, Sections 41.007(a) and (b) could be
interpreted to elevate the Government's terms and conditions above
applicable State laws, rules, regulations, and tariffs governing the provision of
electric utility service. However, § 8093 (see 41.004-1(d)) clearly gives such
State provisions complete precedence over these proposed federal contract
terms and conditions, even if the State provisions are not mentioned in a
contract. Indeed, 52.241-2(a) seems to recognize this situation. Therefore,
Sections 41.007(a) and (b) should be modified as follows:

- (@) Because the terms and conditions under which

utility suppliers furnish service may vary from area

& to area, the differences may influence the terms and

conditions appropriate to a particular utility's
contracting situation. To the extent that the terms
and conditions under which electric utility
suppliers furnish service are filed with or approved
by a State regulatory body, or otherwise specified by
State law or regulation, in accordance with Section
8093 of the Department of Defense Appropriations
Act of 1988, Pub. L. No. 100-202, such terms and
conditions shall govern the contractual

relationship, and shall be treated as if incorporated
into the contract as of the date first entered into and
as modified by the State regulatory body from time
to time thereafter. To accommodate requirements
that are peculiar to the contracting situation, this
section prescribes clauses on a "substantially the
same as" basis (see 52.101) which permits the
contracting officer to prepare and utilize variations
of the prescribed provisions and clauses as-
appropriate. e

18
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(b) Except in the case of electric utility service for
which any term or condition is filed with or
approved by a State regulatory body, or otherwise
specified by State law or regulation, in which event
pursuant to Section 8093 of the Department of
Defense Appropriations Act of 1988, Pub. L. No. 100-
202, those terms or conditions shall govern, +the
contracting officer shall as appropriate insert in
solicitations and contracts for utilities services
clauses substantially the same as the following:

23.  Sections 41.007(c) and (d) are apparently intended to be

mutually exclusive, so that if one subparagraph applies the other does not.
Subsection (c) calls for insertion of a certain clause when the Contractor is a
regulated entity, while subsection (d) calls for a different clause when the
Contractor is unregulated. However, a utility supplier may be a regulated
entity but not necessarily for all electric service contracts. Therefore, the
emphasis should be on which aspects of the contracted services are regulated.
Accordingly, subsections (c) and (d) should be amended as follows:

(c) The contracting officer shall insert a clause .
substannally the same as the clause at 52.241-6,
Change in Rates or Terms and Conditions of
Service for Regulated Suppliers Services, in
solicitations and contracts for utility services wher
to the extent such services are

“subject to a regulatory body.

(d) The contracting officer shall insert a clause
substantially the same as the clause at 52.241-7,
Change in Rates or Terms and Conditions of
Service for Unregulated Suppliers Services, in
sohcxtauons and contracts for utility services -when

to the extent such services are
not sub)ect to a regulatory body

24. Sectxon 41.007 should make it clear that the insertion of

particular clauses should not be read as a bar to adding other clauses that may

19
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be needed under the circumstances. These additional clauses should be
subject to negotiation between the parties. Accordingly, a new Section
41.007(k) should be added as follows:

(k) When appropriate to enhance the economy,
efficiency, reliability or quality of service, the . -
contracting officer shall have authority to add other
clauses as the parties may agree.

25. Secnon 52.241-1 on Conflicts appears to be a clause
intended to avoid the "battle of the forms." The clause attempts to rank: (1)
terms in the main body of the contract (including the spedifications), (2) terms
. in a rate schedule, rider, or other writing incorporated into the contract by
reference or otherwise as an exhibit to the contract, and (3) terms in the
Contractor's rules and regulations entirely external to the contract.

As now written, however, Section 52.241-1 seems to overlook
two key principles: (1) under § 8093 (see 41.004-1(d)), in the case of electric
. utility service, all applicable State laws and tariffs, rules, and regulations filed
A with or approved by the State regulatory body take precedence over all terms
of the contract (including the specifications), whether set forth in the main
body or in an exhibit; and (2) a cardinal rule of contract interpretation that all
clauses should be interpreted consistently with one another and that a
priority rule should apply only when there is unavoidable conflict.

Therefore, Section 52.241-1 should be clarified as follows:

The writings comprising the contract shall be
treated as complementary and shall be interpreted,
whenever possible, consistently with one another
to achieve the parties’ intent. To the extent of any

. ineonsisteney conflict among such writings, they

- shall take precedence in the following order: (a)

betweern the terms and conditions of this contract
(including the specifications), (b) the terms and
conditions in ard any rate schedule, rider, or

' exhibit other writing incorporated in this contract
by reference or otherwise as an exhibit, and (c) the

® ?
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terms er-awy of the Contractor’s rules and
. regulatlons not approved by the apphcable
- governing regulatory body.

contract-shall-contreh In the case of electric utility
service, however, in accordance with Section 8093 -
of the Department of Defense Appropriations Act of

- 1988, Pub. L. No. 100-202, the terms and conditions
filed with or approved by the State regulatory body,
and all applicable State laws, and tariffs, rules, and
regulations filed with or approved by the State
regulatory body, whether or not expressly
incorporated into the contract, shall take precedence
over the writings described above in subsectzons (a),
(b), and (c).

. These changes coincide with Section 52.241-2(a), which requires

. the Government to purchase utility services in accordance with the approved

tariffs, rules, and regulations of the applicable governing regulatory body.

26.  Section 52.241-2(b) permits suppliers to discontinue

semce at the end of a contract. Electric utilities are specifically required by

State law to provxde service to all appropriate persons. This Section as
worded would permit a violation of State law in contravention of § 8093 (see
41.004-1(d)). Therefore, Section 52.241-2(b) should be dlarified as follows:

" (b) Except as otherwise required by State law with
regard to the provision of electric utility service, it
is expressly understood that neither the Contractor
nor the Government is under any obligation to
continue any services beyond the term of this
contract.

27.  Section 52.241-2(c) requires that the supplier provide the
agency with copies of all proposed changes in rates, terms or conditions
concurrently with the filing of such proposals. This exceeds the requirements
of State law in most cases, will be very burdensome to utilities with many
federal fadility customers, and is unnecessary because under State law all
affected parties, partxcularly customers, are provided ample notice of the

21
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proposals in accordance with State procedures. The Government would no
doubt be unwilling to waive its right to full compliance with these governing
State procedures, and accordingly, it should be willing to abide by them as
sufficient. There is no evidence that these procedures are deficient to provide
timely notice. For these reasons, the second clause of Section 52.241-2(c)

relating to notice of proposed changes should be deleted.

28.  Section 52.241-3 on Change in Class of Service provides
for the lowest available rate in the event of changes in class of service. This

requirement should be limited to changes in class of service in the same
vicinity and under similar conditions of use. In addition, the requirement
should be clarified to spedify its effective date. Accordingly, the Section
should be amended to read as follows:

(a) In the event of a change in the class of service

. such service shall be provided at the e Contractor’s
" lowest available rate schedule applicable to the class

each party to

of service furnished in the same vicinity, and
under substantially the same conditions of use and
service. Such applicability shall be determined -
from and after the date when the change in the
class of service first becomes effective.

29. Concerning Section 52.241-4 on Contractor's Fadilities,
the contract should be responsible for its own acts and

- omissions. Neither party should be respon51ble for the other's acts or
« omissions that cause loss, damage, or other injury. Therefore, the last
- sentence of Section 52.241-4(a) should be changed as follows, and a new
sentence should be added at the end:

- (a) The Contractor, at its expense, shall furnish,

install, operate, and maintain all faclities required
to furnish service hereunder to, and measure such
service at the point of delivery specified in the

- Service Specifications. Title to all such facilities

shall remain with the Contractor and the
Contractor shall be responsible for all loss or
damage to such fadlities caased by the Contractor’s

2
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acts or omissions. The Government shall be

. responsible to the extent that loss or damage to such
faczlztzes has been caused by the Government's acts
or omissions.

30. Concerning Section 52.241-4(b), emergency and near
emergency circumstances may make it all but impossible to obtain the prior
approval of the Contracting Officer before the Contractor must act on the
facilities. Also, the Contractor should be required to assume liability only for
the acts and omissions of the Contractor. Finally, the Contractor should not
be responsible for transactional-type taxes incurred by the Government in
connection with the procurement of utility services. Therefore, the first and
last sentences of Section 52.241-4(b) should be changed as follows:

(b) Notwithstanding any terms expressed in this
“clause, the Contractor shall whenever reasonably
possible during non-emergency circumstances

~ obtain approval from the Contracting Officer prior
to any equipment installation, construction, or
removal. The Government hereby grants to the
Contractor, free of any rental or similar charge, but
subject to the limitations specified in this contract, a
revocable permit or license to enter the service
location for any proper purpose under this contract.
This permit or license includes use of the site or
sites agreed upon by the parties hereto for the
installation, operation, and maintenance of the
facilities of the Contractor required to be located
upon Government premises. All taxes (other than
sales or other transactional taxes) and other charges
in connection therewith, together with all liability
caused by the acts or omissions of the e Contractor
in the construction, operation, or maintenance of
such facilities, shall be assumed by the Contractor.
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31.  Concerning Section 52.241-4(d), the Contractor should not
be forced to keep his facilities in place mdefinitely, Moreover, upon removal,
‘premises can almost never be restored to their "original” condition, especially
if the Government has also made substantial changes to the site. Therefore,
‘Section 52.241-4(d) should be changed to read as follows:

(d) Such facilities shall be removed and
_ Government premises restored as near as
- : practicable to their original condition, ordinary
- wear excepted, by the e Contractor at its expense
within a reasonable time after the Government
revokes 4he or terminates ion-ef this contract. In
the event such termination of this contract is due to
the fault of the Contractor, such facilities may be -
retained in place at the option of the Government
" until for a reasonable time while the Government

attempts to obtain elsewhere service comparable to
’ - that provxded for hereunder is-ebtained-elsewhera

32.  Concerning Section 52.241-5 on Service Provisions,
subsection (a) on Measurement of Service mandates conjunctive billing for
multiple meters at a single location. However, it may be beneficial in some
cases for the Government to choose not to receive totalized billing. The
Government should have the freedom to choose the most advantageous
available billing option when consistent with State law. Therefore, the
second sentence of Section 52.241-5(a) should be changed to say:

When more than a single meter is installed at the
service location, the readings thereof may be billed
conjunctively if appropriate and consistent with

applicable State laws, regulations and safety codes.

33. © Also concerning Section 52.241-5, the Government's
request for testing should be subjected to a reasonableness standard. .
Therefore, the opening sentence in Section 52.241-5(b)(2) should be changed to

say:
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(2) At the reasonable written request of the
Contracting Officer, the Contractor shall make
additional tests of any or all such meters in the
presence of government representatives.

The particular standards for metering addressed in this Section
52.241-5 should be the subject of negotiation between the parties, subject to
State rules and regulations in the case of electric utility service.

34. Similarly, concerning Section 52.241-5(d)(1), the
Contractor should have available not only the traditional legal excuse of
"force majeure,” but also the modern notion of commercial impracticability.
Therefore, Section 52. 241-5(d)(1) should be changed as follows:

(1) The Contractor shall use reasonable diligence to
-provide a regular and uninterrupted supply of
service at the service location, but shall not be liable
v for damages, breach of contract or otherwise to the
‘ : Government for failure, suspension, diminution,
or other variations of service occasioned by or in
consequence of any cause beyond the reasonable
control (physical, economic, governmental action,
~ or otherwise) of the Contractor, including but not
limited to acts of God or of the public enemy, fires,
floods, earthquakes, or other catastrophe, strikes, or
failure or breakdown of transmission or other
facilities; Provided that when any such failure,
suspensmn, diminution, or other variation of
service shall aggregate more than one hour during
any period hereunder, an equitable ad)usunent
shall be made in the monthly billing specified in
this contract (including the minimum monthly
charge), if in the case of electric utilities such
- adjustment is not discriminatory or otherwise
 inconsistent with State law.

35.  All of Section 52.241-5(d)(2) should be deleted because the
Contractor should not be forced to assume the risk of force majeure affecting

° ' :
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the Government’s usage of utility services. This risk should fall solely upon
the Government. This allocation of risk is also prevalent in the prlvate
commercial area, where a suppher of goods or services does not assume the
risk of a buyer's inability to enjoy the goods or services which the supplier is
otherwise ready, willing, and able to provide. For example, the tenant of a
commercial warehouse does not get a reduction in rent just because business
is so slow that he cannot use the warehouse to capadty for 15-day periods or
longer. .

Moreover, in the case of regulated electric utilities, the
Contractor's filed tariffs, as well as other applicable laws and regulations,
assume that the Contractor will not have to bear the Government's force
majeure risks. If force majeure were redefined in this unusual manner,
remaining electric utility customers could be forced to bear the risks of the
Government's inability to utilize the contracted electric service. This would
likely be inconsistent with State law and hence violate § 8093.

. o 36. Consistent with Comment 23 above, Section 52.241-6 on
Change in Rates or Terms and Conditions of Service for Regulated Suppliers
should be revised to emphasize regulated services rather than suppliers.
Also, the Contractor should not have a double compliance burden on giving
notice. - As long as the Contractor complies with State-law requirements, the
Government will be protected. Therefore, Section 52.241-6(a) and the whole
Section's heading should be changed as follows:

(a) This Section 52241-6 shall apply to the extent
that & services furnished under this contract are
subject to regulation by a regulatory body. The
Contractor agrees to give the Contracting Officer
written notice of the filing 6f an application for

- change in rates or terms and conditions of service
concurrently with the filing of the application.

. ‘ 26
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. Such notices shall fully describe the proposed
change if, during the term of this contract, the
regulatory body having jurisdiction approves any
changes, the Contractor shall forward to the ,

' Contracting Officer a copy of such changes within 15

“days after the effective date thereof. The Contractor
agrees to continue furnishing service under this
contract in accordance with the amended tariff, and .
the Government agrees to pay such service at the
higher or lower rates as of the date when such rates
are made effective. An electric utility Contractor'’s
compliance with State law governing notice shall -
constitute that Contractor's compliance with the
notice promszons of this subsection (a).

:37.  Section 52.241-6(b) is a "most favored nation" clause. This
clause is not common in the electric utility mdustry, even with large electric
. ' customers. Moreover, it raises potentially serious questions of equity with
* respect to other customers whose terms of service do not include such
 preferred status. For example, a public utility commission may approve
spedial incentive rates to stimulate new )ob creation or economic
development within the State. The commissions should not be forced to
offer these same incentive rates to all existing federal customers. Indeed, such
a requirement would violate the mandate of § 8093. Accordingly, we
recommend that the clause be deleted from the list of prescribed clauses at
least as applied to electric utility service.

38. In the alternative, in the event that the Government
retains the "most favored nation" concept in 52.241-6(b), a more balanced
approach should at least be adopted for electric utilities covered by § 8093 as
indicated in the following:

(b) The Contractor shall actively assist the
Government in selecting the most favorable
applicable rate schedule(s), based on the class and
character of service provided during the term of
this contract, as compared to service provided other
customers
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in the same vicinity, and under similas
substantially the same conditions of use and
service. The Government shall make the selection
of rate schedule. In the event that a lower rate is
found to be applicable, then the terms of the lower
rate shall apply prospectively

39.  Section 52.241-6(c) also contradicts § 8093 (see 41.004-1(d)).

 Moreover, the phrase "inconsistent with" is overbroad and would nullify
many regulanons that would not contradict the operation or effect of Federal
provisions. - Therefore, Section 52.241-6(c) should be modified as follows:

(c) In the event that the regulatory body
promulgates any regulation concerning matters

~other than rates which affects this contract, the

Contractor shall immediately provide a copy to the

~ Contracting Officer. An electric utility’s compliance

with State laws governing notice shall constitute
compliance with this notice requirement. Except
for acquisitions of electricity, as required by Section

8093 of the Department of Defense Appropriations

Act of 1988, Pub. L. No. 100-202, + the Government
shall not be bound to accept any new regulation
inconsistent-with that contmdzcts Federal laws or
regulations.

40. Concerning Section 52.241-6(d), a change is needed to

accommodate contract changes initiated privately between the parties rather
than by the regulatory body governing the Contractor. Therefore, the last
sentence of Section 52.241-6(d) should be changed as follows:

(d) Except for acquisitions of electncziy, as required
by Section 8093 of the Department of Defense

28
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Appropriations Act of 1988, Pub. L. No. 100-202, 4
any changes to rates or terms and conditions of
service shall be made a part of this contract by the
- issuance of a contract modification. The effective
date of the change shall be the effective date set by
the regulatory body or the effective date of the
- modification, whichever is earlier.

41. Consistent with Comments 23 and 36, Section 52.241-7 on
Change in Rates or Terms and Conditions of Service for Unregulated
- Suppliers should be revised to emphasize unregulated services rather than
suppliers. Therefore, Section 52.241-7(a) and the whole Section's heading
should be changed as follows:

. . . , -
wﬂwmmmnmfs.tn lated Suppliess Servi

® ' hanse in Rates oc Tecms and Conditions.af
Service for U lated Supoliers Serpi |
(a) This Section 52.241-7 applies to the extent
services furnished under this contract are not
subject to regulation by regulatory body. After
(insert date), either party may request a change in
rates or terms and conditions of service, unless
otherwise provided in this contract. Both parties
agree to enter in negotiations concerning such

changes upon receipt of a written request detailing
the proposed changes and specifying the reasons for

the proposed changes.

42, Section 52.241-7(b) is essentially a "most favored nation”
clause. We recommend that it be deleted for the reasons set forth in
- Comment 37. In the alternative, if the Government retains the concept, it
should be amended as recommended in Comment 38.

43. Section 52.241-8(a) defines “connection charge” to mean
either the estimated cost less agreed salvage value, or the actual cost less

® .
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salvage value, whichever is less. However, the cost of removal will often
exceed salvage value. As a result, the charge should be defined as: the
estimated cost of installation less agreed salvage value plus estimated cost of
removal, or the actual cost of installation less agreed salvage value plus the
actual cost of removal, whichever is less.

44. Concerning Section 52.241-8 on Connection Charge,
certain changes are needed to clarify the cost reimbursement for Contractor-
installed fadilities and to make this clause consistent with Section 52.241-4(b;.

Subsection (a) contemplates that the Government pays the net
cost of new facilities as a “connection charge,” while subsection (c)
contemplates that the Contractor provides the Government a credit to pay off
“all of this cost. Generally, State law and public utility commission practice
requires that the electric utility customer pay for the costs of specialized
facilities needed to meet its service requirements, such as a substation. Public
utility comrnissions generally have a strong State interest in assuring that
other customers are not indirectly required to subsidize the cost of such
| facilities dedicated primarily to serve one customer. As a result, subsection (c)
“dealing with credits, and the related references elsewhere in Section 52.241-8
to changes in the credit arrangements in various circumstances, should all be
deleted as they relate to the provision of electric utility service.

In addition, the Contractor should be required to assume liability
only for the acts and omissions of the Contractor and should not be liable for
the Government's transactional taxes. Therefore, the last sentence of Section
52.241-8(b) should be changed as follows:

(b) Ownmership, operation, and maintenance of new
facilities to be provided. The facilities to be
supplied by the Contractor under this clause,
notwithstanding the payment by the Government
of a connection charge, shall be and remain the
property of the Contractor and shall, at all times
during the life of this contract or any renewals
thereof, be operated and maintained by the
Contractor at its expense. All taxes (other than sales
or other transactional taxes) and other charges in

o o




| QFTE
Ms. Beverly Fayson ’ .

‘ Julv 23,1991

connection therewith, together with all habxhty
aﬁem-g—eut—ef-caused by the acts or omissions of the
Contractor in the construction, operations, or
maintenance of such facilities, shall be the

. obligation of the Contractor.

45. Line 7 of Section 52.241-8(c)(2) should be changed to read
"by direct means of these fadlities." Without this change, the notion of
multiple-use facilities is unbounded. The addition of the word "direct"
prevents the language from being overbroad:

(2) In the event the Contractor, before any

~ termination of this contract but after completion of
the facilities provided for in this clause, serves any
customer other than the Government (regardless of

“whether the Government is being served

' simultaneously, intermittently, or not at all) by
- direct means of these facilities, the Contractor shall
‘ promptly notify the Government in writing.

~ Unless otherwise agreed by the parties in writing at
that time, the Contractor shall promptly accelerate
the credits provided for under subparagraph (c)(1)
of this clause, up to 100 percent of each monthly bill
until there is refunded the amount that reflects the
Governments connection costs for that portion of
the facilities used in serving others. :

46. Concerning Section 52.241-8(d), a change is necessary to -
clarify that completion costs include both direct and indirect costs reasonably
allocable to completed work through the time of termination. Therefore, a
sentence should be added to the end of Section 52.241-8(d) as follows:

(d) Termination before completion of facilities.
The Government reserves the right to terminate
this contract at any time before completion of the
facilities with respect to which the Government is
to pay a connection charge. In the event the
Government exercises this right, the Contractor

® .
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shall be paid the cost of any work accomplished

prior to the time of termination by the

Government, plus the cost of removal, less the
salvage value. ""Cost” shall include direct labor and -
material costs, reasonable overheads, reasonable-
administrative expenses, and reasonable profit on
work completed through the time of termination,
including any applicable non-refundable service
charge.

47.  Lines 2-3 of Section 52.241-8(e)(1)(i) should be changed to
say "by direct means of such facilities." The same reasoning applies here as
for Section 52.241-8(c)(2), consistent with Comment 45 above. Without this
change, the notion of multiple-use facilities is unbounded. The addition of
the word "direct” prevents the language from being overbroad:

S (i) If, during such twelve month period, the
‘ Contractor, serves any customer by direct means of
such facilities, the Contractor, shall, in lieu of
" allowing any credits, promptly notify the

~ Government in writing. Unless otherwise agreed

" by the parties in writing at that time, the Contractor
shall pay the Government during such period
installments in like amount, manner, and extent as
the credit provided under paragraph (c) of this
clause before such termination, and -

48.  Section 52.241-8(e)(2) leaves an interpretive gap between
the time prescnbed for Contractor removal, and what happens to the fadilities
if they remain in place beyond that period. Accordingly, we recommend that
the phrase “within twelve months” in paragraph (2) be deleted.

49. Inline 3 of Section 52.241-9(d), a typographical correction
should be made changing “contractor” to “Contractor:”

*

32
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* (d) Monthly facility cost recovery rate. The
monthly facility cost recovery rate which the
Government shall pay the e Contractor whether or
not service is received is -

50. Secnon 52.241-9 dealing with Termination Liability
should be conformed to our suggestion to modify Section 52.241-8(a)
- regarding calculation of the connection charge. See Comments 43 and 4.

51.  Section 52.241-10(a) on Multiple Service Locations should
be changed to recognize that in many States the public utility commission
regulates the number and arrangement of the points of delivery of electric
utility service for safety reasons, among others. Since § 8093 requires that
procurement of electric unhry service be consistent with State law, the
proposed regulation must be amended to conform with this requirement. In
addition, a change is necessary to make it clear that the parties must agree
before the Contractor could be forced to supply unanticipated locations merely
by changing the points of delivery under the contract. Therefore, Section
52.241-10(a) should be changed as follows:

(a) At any time by written order, the Contracting
Officer may designate any location within the
service area of the Contractor at which utility

- service shall commence or be discontinued. The
contract shall be modified in writing, by adding to
or deleting from the Service Spedifications, the
name and location of the service, spedfying any
different rate, the point of delivery, different service
specifications, and any other terms and conditions,

~ all as agreed by the parties. In accordance with
Section 8093 of the Department of Defense
Appropriations Act of 1988, Pub. L. No. 100-202, any
and all changes in service locations, including
without limitation any different rate, the point of

. delivery, different service specifications, and any
other terms and conditions with respect to
provision of electric utility service shall be
consistent with all applicable State laws,

33
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regulations, rulings, tariffs, decisions, and safety
code requirements.

52. In line 1 of Section 52.241-10(b), the word "minimum"”
should be deleted and "applicable” should be inserted; this change is necessary
because the pertinent monthly charge may not necessarily be a "minimum”
charge: '

(b) The-minimum appl:cable monthly charge
specified in this contract shall be equitably prorated
from the period in which commencement or
discontinuance of service at any service location
destination designated under the Service
Specifications shall become effective.

“53.  In accordance with the earlier recommendation in
Comment 10, and in keeping with the type of certifications required by the
_ FAR for similar purposes (see, e.g., FAR 52.203-8, “Requirement for
‘ Certification of Procurement Integrity;” and FAR 52.209-5, “Certification
Regarding Debarment, Suspension, Proposed Debarment, and Other
Responsibility Matters”), the representation set forth in Section 52.241-11(a)
relating to compliance with the mandate of § 8093, should be amended to read
as follows:

(a) The undersigned Vice President of the Offeror
corporation, or person of comparable authority in

) _ an unincorporated entity, hereby certifies that to the
best of his knowledge and belief the Offeror’s sale of
electricity in accordance with the terms and
conditions of this solicitation is [-is-ret consistent
with Section 8093 of the Department of Defense
Appropriations Act of 1988, Pub. L. No. 100-202
Publiebaw-100-102,cection-8093 as evidenced by the
attached order of the applu:able regulatory body of
the State of and as
reported in paragraph (b) below.
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This certification concerns a matter within the
jurisdiction of an agency of the United States and
the making of a false, fictitious, or fraudulent
certification may render the maker subject to
prosecution under Title 18, United States Code,
Section 1001.

EEI would be pIéased to have the opportunity to meet with FAR
representatives as appropriate to further explain these comments.

Respectfully submitted,

Robert L. Baum
General Counsel and Executive
Vice President, Policy and Issues

cc  Mr. Charles Lloyd
Defense Acquisition Regulatory System
1211 S. Fern Street
Arlington, VA 22202
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Ms. Beverly Fayson

FAR Secretariat

General Services Administration
Room 4041

18th and F Street, N.W.
Washington, D.C. 20405

Dear Ms. Fayson:

In regard to your proposed rule, FAR Case 91-13, PART 41-
ACQUISITION OF UTILITY SERVICES, we ask that the enclosed

- comments be considered. The Department of Agriculture, Rural
Electrification Administration (REA), as a secured lender to many
rural electric cooperatives, has a strong interest in the
financial condition and financial actions of these borrowers.
Specifically, REA opposes the proposed rule in 52.241-13,
paragraphs (b) and (c), Capital Credits.

(1) In paragraph (b) the cooperative would have to furnish
"information on-capital credit allocations within 60 days after
the close of the cooperative's fiscal year. Many cooperatives do
not have the staff resources to complete the required financial
data and to allocate capital credits to all members within
60 days of the end of the fiscal year. We recommend that any
such rule be stated in terms that would require the information
be furnished at the same time that such information is furnished
to other members of the cooperative.

(2) The rule proposed in (b) would also require that the
cooperative "...state the amount of capital credits to be paid to
the Government and the date the payment is to be made." As we
comment below in regard to paragraph (c), REA opposes this
proposal. In paragraph (c) the cooperative would be required to
make payment of capital credits to the Government upon
termination or expiration of.the contract. REA has in its loan
‘'security documents, specifically Section 16, Article II of the
typical Mortgage, limited the amount and timing of capital credit
distributions by a borrower. Simply stated, without approval in
writing by the mortgagees, the borrower may not make
distributions of capital credits of more than 25 percent of prior
'year's margins if after such distributions the borrower's equity .
would be less than 40 percent of total assets. This limitation
is needed for loan security purposes. In addition, where a
contract is made for an electric load whose demand is expected to
exceed 1,000 kilowatts, written approval of the mortgagees is
normally required. Contract terms as would be required under
proposed (b) and (c) would not be acceptable to REA. Contract

oL 2319
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terms as proposed in (b) and (c) would be discriminatory and
would be prohibited by the provisions of many cooperatlve bylaws
and articles of lncorporatlon

We are enclosing copies of REA Bulletins 102-1 "Capital Credits-
Consumer Benefits," and 102-2 "Waiver of Security Instrument
Provisions Relating to Certain Retirements of Capital by
Distribution Borrowers," dealing with capital credits, and a copy
of Sectlon 16, Article II, of the REA Mortgage. '

ARY CY BYRNE
Administrator

Enclosures
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- REA BULLETIN 102.1 (Electric)
REA BULLETIN 402.3 (Telephone)

MARCH 1964

. : . - ~ Reprinted April 1974

with Appendix B August 28, 1974
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UNITED STATES DEPARTMENT OF AGRICULTURE

Rural Electrification Administration
March 5, i964

TO : Boards of Directors of Electric and Telephone‘Cooperatives

SUBJECT: ‘Capital Credits and Related Consumer Benefits

REA has made important changes in its capital credit recommendations.
We believe these merit the careful attention of your cooperative. These
changes have been developed with the excellent help and cooperation of
representatives from NRECA and NTCA. The basic objective behind these
changes is to encourage active support and participation of member patrons
in the affairs of the cooperative and to provide them with maximum bene-
fits from its operation. These changes are set forth in detail in a revised

REA Bulletin. A summary of these changes and the reasons why they are
being made follows,

- The unique position of electric and telephone cooperatives in the field of
utility service'is inescapably dependent upon their inherent characteris-

tics as consumer-owned, nonprofit organizations. Their rightful claim

to exemption from the usual pattern of utility regulation is based essennally
on the fact that the consumer, the owner and the equity investor are one

and the same, and consequently there are not the usual third party rights

- that require protection by regulatory agencies. Their income tax treat-
ment is based on the fact of cooperative, nonprofit, operation.

It is important to preserve, within reasonable administrative limits, the
essential identity of consumer, owner and equity investor. The revolving
of capital on a systematic first in, first out basis provides an equitable
method whereby each patron furnishes for a period of time his fair share
of the capital needed by the cooperative and then has it returned to him as
new capital is supplied in subsequent years. This results in a very desir-
able situation in that to the maximum possible extent the capital will be
owned by the current member-patrons who are primarily concerned with
the operations of the cooperative. Their active support and participation
are of vital importance to the continued success of the cooperative as a
member-owned and controlled enterprise.

Clear recognition of t.he na.ture of capital credits, including actual retire-
ment as it is deemed proper, is alsoa crit:ca.l factor in maintaining the
essential position of the cooperative as a nonprofit organization.

The bylaws of a number of cooperatives provide that no retirements shall '
be made if after the retirement the capital would be below 40 percent of
total assets. In view of the comprehensive financial planning by cooperative
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borrowers, this bylaw net worth provision is considered unnecessary and
may be in conflict with their current objectives, REA therefore recom-
mends the elimination of the net worth restriction on retirements from

the capital credit bylaw. " A number of borrowers have already eliminated
this provision,

The amount and timing of capital retirements should be determined by
each board on the basis of the cooperative's overall financial plan, de-
veloped as recommended in REA Bulletins on financial planning. (REA
Bulletin 105-4 dated May 12, 1960, is cancelled and a revision will be
issued shortly.) By using the financial plan, the board can ascertain what
retirements of capital are consistent with the current objectives of the

cooperative, including those relating to working capital, reserve funds,
rates, and net worth, :

The revised bylaw provides that the so-called non-operating margins not
needed for offsetting deficits will be included with the amounts furnished
as capital and allocated to the patrons. The allocation of non-operating
margins in this manner increases the patrons' capital credits, reduces
their cost of service, and clearly establishes the interest of each patron
in the cooperative's net worth,

The offsetting of deficits or losses against non-operating margins is rec-
ommended in order to avoid the carrying of deficits indefinitely on a ‘
cooperative's books. Up to this time any deficits incurred, usually during

the early years of operation, have remained on the bocks asa separaté

itern notwithstanding the accumulation of net worth in later years. The

revised bulletin now provides an orderly method for offsetting deficits.

These offsets will not affect the cash position or change the net worth of
the cooperative.

The attached REA Bulletin 102-1 (Electric) and 402-3 (Telephone) and the
accompanying capital credit bylaw provisions were submitted to the Inter-
nal Revenue Service. It has advised that ''the information and recommen -
dations set forth in the Bulletin and the proposed bylaw provisions do not
appear to be in conflict with the position of the Service as based on
applicable provisions of the Internal Revenue Code and Regulations. "

In our judgment these capital credit recommendations provide a sound
basic relationship between your cooperative and its member-patrons con-
cerning the furnishing and retirement of capital. They deserve careful
consideration by your cooperative., REA personnel will be glad to meet
and discuss with your Board any aspects of the 1ew bulletin and bylaw on

which you desire more information. :
Administrator 5; E
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WasHinGTON, D.C. 20250

AU 2 81974

Patronage Capital in Power Supply Cooperatives

Boards of Directors of Electric Cooperatives:

Attached is new Appendix B to REA Bulletin 102-1 (Electric): 402-3
(Telephone), "Capital Credits - Consumer Benefits,' dated March 5, 1964,

This appendix provides alternatives to recommendations set out in
Appendix A of the bulletin with respect to patronage capital in power
supply cooperatives. It also contains proposed bylaw amendments for
implementing the alternatives should the boards of directors wish to
adopt them after .review by the cooperatives' attorneys for comsistency
with state law and for effect on any vested rights of patroms.

The alternatives would permit:

1. - Distribution cooperatives to identify separately in their
books and records and for patrons (a) that portion of their
patronage capital which is reinvested in a power supply

cooperative and (b) the remaining portion of their patronage
capital. '

2. Distribution cooperatives to coordinate retirements of
patronage capital furnished by their patrons and reinvested

- in a power supply cooperative with the power supply coopera-
tive's retirement in cash of such patronage capital. This
would also permit the distribution cooperatives to retire

such patronage capital separately from their other patronage
capital. :

3. Power supply cooperatives to use operating margins to offset
" and eliminate operating deficits of prior years.

S .
) ] . ’
@Jé./eu
DAVID A. HAMIY ‘ _
Administrator :
Attachment *



UNITED STATES DEPARTMENT OF AGRICULTURE
RURAL ELECTRIFICATION ADMINISTRATION
WassinaTON. 0.C. 20230

SUBJECT: U, S. Information Returns - Treasury Department
Form 1099--PATR

TO: Electric and Telephone Cooperative Borrowers

It appears that electric and telephone cooperative borrowers have
been receiving in the mail copies of a new Treasury Department
Form 1099--PATR, Statement for Patrons of Cooperatives, with
instructions indicating that this form is required for each person
to whom patronage dividends and other distributions, described in
section 6044(b) of the Internal Revenue Code, aggregating $10 or
more, have been paid by the cooperatives.

In this connection it should be noted that section 1.604k--2(b)(2)(1i1)
. of the Internal Revenue Regulations exempts from the reporting require-

ments any corporation operating on a cooperative basis which is '

engaged in furnishing electric energy, or providing telephone service,

to persons in rural areas. Under this section of the regulations,

1% would appear that neither exempt nor nonexempt rural electric

and telephone cooperatives need file Treasury Form 1099--PATR.

. * ’
/% ]
DAVID A. HAMIL
Adainistrator
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Rural Electrification Administration
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 REA BULIETIN 102-1 (Electric)
_DBULIZTIN 402-3 (Te

Capital Credits - Consumer Benefits

Purpose: To set forth recommendations for electric and telephone
cooperative borrowers concerning capital cx'edits ard related con-

- sumer benefits.

General:
A. The Rural Electrificationv)\dxlrd.nistrtation and its cooperative

borrowers have a special concern that the cooperatives oper-
ate on a non-profit basis and provide maximum benefits for
their consumers. Non-profit operation also facilitates the
furnishing of area-wide dependable service at the lowest pos-
sibie cost in keeping with the objectives of the Rural Elec-
trification Act.

Effective bylaws, policies and practices concerning capital
credits are essential in providing maximum. consumer benefits
and in encouraging active member participation in a coopera-
tive's affairs.

Borrowers are responsible for informing REA of changes in
bylaws, policies or practices concerning capital credits, in-
cluding proposed general retirements of capital or other cash
distributions to patrons. (See REA Bulletin 100-2: 403-3)

Policy and Recommendations:

A.

REA recommends that each cooperative borrower operate under
capital credit bylaws whereby all amounts received in excess
of losses, costs and expenses will be included in the patrons'
capital credit accounts. The bylaws should clearly establish

"an agreement between the cooperative and its members and pa-

trons that:

1. amounts paid in excess of costs and expenses of providing
service are furnished as capital;

2. such amounts will be determined annually on a patronage
basis and credited to a capital account for each patron;

*REA Bulletin 102-1
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APPENDIX A
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lurpose: The-abpendix provides information and éuidance to cooperative
-borrowers concerning capital credits and related consumyr benefits as
recommerded in REA Bulletin 102-1: 402-3. It includes:

1. A discussion of REA recommsndations for establishing effective
capital credit Lylaws, policies and practic.g to assure non-
profit operation and provide maximum benefiti to consumers, and

2. A recommended capital credit bylaw provision.

fanpital Credit Retirements: Capital credits should be returned to pa-
trons on a revolving basis as soon as it is determired that the overall
financial condition of a cooperative permits. Capital credit retire-
ments on a systematic, continuing plan are basic to good cooperative
functioning. Revolving the capital of a cocperative -- retiring the
older capital as new capitil is supplied -- encourages more active sup-
port ard participation in the cooperative's affairs by present members.
This revelving process means that to the maximum possible extent the
capital will be owned by the current member-patrons who are vitally in-
terested in the operations of the cooperative. Retirements of capital
credits constitute tangible evidence to members and patrons that their
cocperative is being operated on a non-profit basis and for their maxi-
mun benefit.

The bylaws of a number of cooperatives provide that no retirements siall
be made if after the retirement the capital would Le below 4C percent of
total assets. In view of the comprehensive financial plannin, uy coop-
erative borrowers, this bylaw net worth provision is considered unnec-
essary and may be in conflict with their current objectives. Ria there-
fore recommends the elimination of the net worth restriction on retire-
ments from the capital credit bylaw. A number of horrowers have already
elininated this provision. :
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3. all other amounts received by the cooperative frocm its
operations in excess of costs ard expenses will be (a)
used to offset any losses incurred during the current
or any prior fiscal year and (b) to the extent not
reeded for that purpose, allocated on a patronage basis
2nd included as a part of the capj.ta.l credited to the
accounts of patrons; .

4, each patren will be notified anmaJ.J: of the amounts
credited to his capital account; ard

5. capital credited to patrons will be returned to them
on a revolving basis when the board determines that the
sinancial condition of the cooperative will not be ia-

paired thereby.

2. The amount and tining of capital credit retirements shou. '
be consistent with REA mortgage requirements ard the coocera-
tiva's overall financial plan developed as recommerded ii REN
Bulletins on financial planning. Farticular attention snclidl
be given to such matters as working capital, reserve fuir-,
rates, financing capital additions, ard net wort}.

C. mambers and patrons shauid bs given full infermation coucern- ‘ -
ing capital credits to further their understanding ard =, '
port of the cooperative.

D. The att.icbd material includes appropriate bylaw provis. .-
and additional information concerning the r-ccmndations
sot forth above.

-y

/fw._, ("‘-"

Mministrator / /

Attachment
Apperddix _AL B

CAPITAL CREDITS:
Consumer Berefits
MARGINS AID CAPITAL:
Capital Credits
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the pruvisions of the bylaws in effect at the time the margins <ere re-
ceivea. Some cooperatives, st the time they adopted capital credits,
took appropriate corporate action tn assign and credit existing margins
on an equitable basis to their members and patrons, and elected to
ireat such margins as patronage capital subject to the same rights ard
-imitations as patronage capital furnished under the new capital credit
gylaw. An analysis of any such corporate actions or former bylaw pro=-
visions would seem advisable before authorizing general retirements for
a particular year or years.

"eficits and Noo-Operating margins: Under capital credits, amounts
paid by patrons in excess of costs and expenses of providing service are
pa.d in as capital and are credited to the capital accounts of the pa-
trons. Patrons® capital accounts are credited with the amounts of capi-
tal paid in aach year even though deficits have been incurred during _
past years. The bulletin (paragraph III A 3) recommends that all other
amounts received by the cooperative from its operations in excess of
costs and expenses, usually referred to as ‘non-cperating margins,® be

- allocated to patrons on a patronage basis to the extent that such non-
operating margins are not needed to offset any losses incurred during
the current or prior years.

Before any-allocations of non-operating margins are made, losses should
be deductel from these margins. This will enable the cooperative to
(a) offset deficits in an orderly manner, and (b) account on a patron-
age basis to its patrons for all amounts received from its operations
in excess ol costs and expenses. This means that any deficits will be
systematica_ly offset by non-operating margins and the patrons will
always be credited with the capital they furnish the cooperative to-
gether with cther allocable amounts. This furthers the cbjective of
providing patrons with maximum benefits from the overall operation of
the cooperative. ' '

Non-operating margins arise principally frcm interest on Government
bonds and savings accounts in banks and building and loan associations.
Since a cooperative needs to maintain adequate fumds fér werking capi-
tal and reserves for the conduct of the business, such as are recom-
mended by REA in Bulletin 1-7: 300-5, it is only reasonable and in the
best interests of both the cooperative and its patrons that an interest
return on the fumds be obtained until such tims as the funds are actu-
ally used. Inasmch as these activities are a normal part of operations
and are merely incidental to the primary purpose of furnishing electric
or telephons service, it is desirable to assign such amounts to patrons'
capital accounts on a patronage basis. This increases the consumer
benefits from the overall operations of the cooperative.

There may also be other miscellanecus amounts received by the cooperative
which may not be classified in the accounts as non-oporaling wevgins. To
the extent that there is a practical and equitable basis for allocation,
‘At is contemplated that these amounts will bw credited to the patrons’
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to the problem of allbcating to each consumr'vhis proportionate part of
one of the items of cost before arriving at the balance available feor
capital credits. This and any other method which seeks to break down

any of the elements of cost on an equitable and reasonably determinable
basis would appear to'be proper.

Where service is being rendered to various groups of consumers (such as
irdustrials and commercials) under different rate structures and possi-
~ bly under different cost of service conditions, it may be appropriate in
some cases, that in the determination of the amounts of capital, if any,
furnished by such consumers, different approaches or factors be used for
_these dirferent groups of consumers. To conform to the principle of non-
profit operation, such determinations must be reasonably supportable by
differences in the cost of service to and the rates paid by such consum-
.ers ard be reasonably designed to ascertain as accurately as possible the

amounts paid by the consumers in excess of the cost of service to those
consumers. ‘

Generation and Transmission Cooperatives: Generally, the handling of
capital credits for either type of electric coopersative - G&T or distri-
bution - would be the same. Capital credited to the account of a dis-
tribution cooperative by a G&T cooperative is an investment by the dis-
tribution cooperative in the capital of the G&T cooperative. This capi-
tal investment is made initially as a part of the payment for power pur-
chased. While this payment is not broken down for reporting purposes by
the distribution cooperative, the capital portion of the payment is, in
z{fect, a reduction in the cost of power which would increase the amount
z railable as capital credits to the distribution coeperative's consumers.
S ne distribution cooperative should allocate to its patrons the capital
credits assigned to it by the G&T cooperative at the same time it allo-
cates otner capital. In this way, allocatior. und retirement of capital
credits arising from G&T operations will be treated by the distribution

cooperative in the same manner and as part of any other capital credits
allocated to its patrons.

Sstates of Direcased Patrons: Capital credits of deceased patrons may be
retired to facilitate the settlement of estates. Under the bylaws, set-
tlements of this type are discretionary with the board so long as they
are made under a policy of general application. Soms boards have applied
a discount tcce'mae the retirements are made ocut of turn although many
toards have found it more desirable to make such retirements on a 100

. percent basis. The financial condition of the cooperative and the ex-
pected rumber of requests af this nature over the years are important
factors to consider in establishing a general policy. REA Bulletins 102-2
ard 402-2 waive the mortgage provision requiring certain amounts and kirds
of assets as a prerequisite to retirements of capital credits of deceased
patrons under specified conditioms. ' A

Patrons Who Discont Service: KREA recommends that patrons who discon-
tinue service should not be given a preference on capital credit retire-
ments over other patrons who contirme to take service, either by way of
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irmediate cash refunds ar by applying capital credits against unpaid
bills. Such a patron is not entitled by the termination of his serviue
to an lmmedlate capital credit refurd. His credits narmally would be
paid off only at the time the cocperative is malding a general retire-
ment of credits for a particular year, either by cash or by offset
against any unpaid bills. In the meantime his record. is held as an in-
active account. If a patron cannot be located through his last known
address when a general retirement i1s made, his capital credit record
should be retained, and the cooperative can contirmue using the capital
until it is called for by the rightful claimant. If a patron termine

atashis service, he may under the bylaws assign his capital credits to
his successor in interest or occupancy.

ome_Tax Treatme > 8 _Cox ves: The Fed-
~ eral income tax law has long contained language exempting certain non-
profit organizations amd cocperatives from the tax and these exemption
provisions have been contimed, although rewritten and modified in cer-
tain respects over the years. Section 501(c)(12) of the Internal Reve-
mue Code of 1954* is the prowision gensrally held applicable to elec-
tric ard telephone cooperatives. :

BXE

It provides exemption far:

‘"Benevolent life insurance associations of a purely local chare
acter, mutual ditch or irrigation companies, mutual or coop-
erative telephone companies, or like organizations; but only

" if 85 percent or more of the incoms consists of amounts col-
lected from members for the sole purpose of meeting losses ard
expenses." o

Telephone cooperatives are specifically mentioned and electric coopera-
tives are considered "like organizations within the meaning of this
language. Under applicable income tax regulations, tax exemption is
not automatic and is recognized by the Internal Revenus Service only
a‘ter a cooperative has filed an application therefor with the appro-
priate District Director of Internal Revemue. An arganization that is
authorized to pay or pays dividends on its stock or membership fees as
distinquished from patronage refurds oar capital credits would not be
eligible for exemption under Section 501(c)(12) according to the posi-
" tion taken by the Intermal Roverme Servica.

*The Revenues Act of 1962, insofar as it affects the tax treatment of co-
operatives and their patrons, does not apply to either (a) electiric or
telephone cooperatives exempt under Section 501(c) (12), or (b) presen-
tly taxable ccoperatives which are engaged in furnishing eiectric en-
ergy, or ing telephons servics, to persons in rural areas. (Sec.
138 (a) 2)(A) and (C), Internal Reverue Code of 1954, as amended by the
Rsverue Act of 1962) Electric and telephons cooperatives and their pa-
trons are, of course, still goveruod by the previocusly applicables law.

I g
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Most eleciric and telephiuie cooporalives have qualified for exemption un-
der Section 501(c)(12) and exemption, dnce established, would continue i
effect from year to year as long as the cooperative meets the reguire-
ments for exemption under this Section.®* As an exempt organization, how-
_ever, annual information returns (Form 950) are required. The information
retu.rn calls for a report on changes in a cooperative's articles of incor-
paration or bylaws, or any change in its method of operation in order that
the effect, if any, of such changes upon the exempt status of the organi-
zat.on may be determined. Compliance with articles and bylaws upon which
exerption was granted is, of course, always essential..

Wh:.le as indicated above only one allocation would be made anmially to
each patron, care should be taken to insure that the cooperative‘'s ac-
counts will separately reflect the amounts of all operating and non-
operating margins. Such segregation of these respective items on the co-
oparative's books may not be significant so long as it remains exempt from
Fedbral income tax. However, if a cooperative does not have exempt status
or has lost it after having been exempt for a period of years, only the
“amount of the allocations attributable to the operating margin would be
deductible in computing the cooperative's taxable income.

income Tax Status of Capital Credits to Patrons: For the patron of an
electric or telephone cooperative who uses service for only non-business
‘purposes, capital credits would in no way enter into his Federal income
<ax calculatiéons. They merely have the effect of reducing the cost of
'che electricity or telephone service purchased for personal, living or
fami ly use. A patron of an electric or telephone cooperative who de-
ducts all or a portion of his electric or telephone bill as a business
expense may, however, have kis individual Federal income tax liability
affected. The cash received by such a patron, when his capital credits
are retired, should normally be reported as ordinary income in the year
received but only in the same proportion that payments for service had
nreviously been deducted as business expenses. Patrohs may have tax
questions of an individual nature and these should be taken up by the pa-
tron with the Internal Revenue Director for his district. '

Irformation to Patrons on Capital Credits and Notification of Capital
Credited to Their Accounts: REA recommends that members and patrons be
given full information concerning capital credits. This is essential to
good cooperative relations with members and patrons and to their better
understanding and support of the cocperative. It is equally important
that members and patrons be notified promptly of the amount of capita.l

*An eloctric cocperative in Tennessee has, as a rasult of a decision of

the U.S. Circuit Court of P‘“’“%W-
ship Carporation, 158 F (2d) 272 (C.A. 6th, 1 been held exempt un-

der Section 101 (8) of tne Internal Reverma Code of 1939 (Section
501(c) (4) of the 1954 Code) as an arganization for the promotion of
social welfarc. The Internal Reverme Service, however, does not agree
with this-decision. Reverus Ruling 57-49L4, 1957-2 C.B., 315.
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credited to their accounts each year. As cvopital is rci..ied to paurors,
the cowcerative rot only should explain the payuents to thns patrons but
also should acquaint the local community of its actiui. dird why the pay-
ments are being made. Information concerning each of theee aclLivities
enables :ne members, patrons and the entire commnity to have a better
understanding of the non-profit character of the cooperative and of the

fact that it is locally owned and operated to provide maximum benefits
to its consumers.

Recommended Capital Credit Pvlaw Provigions: The attached bylaw provi-
sion entitled DMNon-Profit Operation” incorporates REA recommerdations set
forth in Bulletin 102-1s 402-3 and discussed in the Appendix A. To ef-

‘fect these recommerdations, the capital credit bylaw provision which mary

cooperatives have adopted would require ametdment. The cbhanges are in-
dicated as Ilollows: ‘ , :

- 1. Recomrended additions are shown in ita.ics ard mrked by
the word Addition” in the margin.

2. Recommended deletions are shown by a line crawn through
tae words to be deleted and are marked by the word
Oeleuor in the margm.

In addition =0 this provision, other portions of a cooparative's bylaws ‘
may deal wita capital credits. These other provisions aiso help in

clearly estaolishing the contractual relationship between the coopera-

tive and its members. For example, the provision obligating each rem-

ber to purchase service {rom the cooperative, and to pay therefcr

monthly at rates to be determined from time to time by the board should

.also provide that it is expressly understood that amounts paid by mem-

bers in excess of the cost of service are furnished by members as capi-
tal and each member shall be credited with the capital so furnished as:
provided in the bylaws. The provision in some of the oldor electric '
cooperative bylaws to the effect that “termination of membership shall
operate as a release of all right, title and interest of the member in
the property or assets of the cooperative” must be deleted since, under
capital credits, a former member would not lose the right to any capi-
tal credited to his account while taking service merely upon termina-
tion of his membership. He may cease to be a member with voting rights
but he would not forfeit his capital credits. In addition to the by-
lave, there may be instances in which a cooperative's articles of in--
corporation include soms or all of the provisions discussed above de-
pendirg upon tne rqquiremnts of the incorporation statuts.

Cooperatives which have not yet adop’bed capital credits should amend
their bylaws to include the attached *Non-Profit Operation' provision.
The words shown in italics should, of course, be included ard the words
marked for '“Deletion® omitted. Provisicnsaof their bylaws dealing with
the disposition of revenues and receipts should be repealed since the
new language would replace these provisions and establish the basic
comtract between the cooserative anc its mewbers. In addition, other
amsndments of the bylaws may .e necalssary as indicated above. Appro-
priate revisious of articles of inco poration may also be necessary.
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s ARTICLE

. "NON-PROFIT OPERATION

SECTION 1. Interest or Dividends on Capital Prohibited. The
Coorerative shall at all times be operated on a cooperative non-profit
basis for the mutual benefit of its ratrons. No interest or dividends

shall be paid or payable by the Cooperative on any capital furnished by
its pa:rons.

SECTION 2. Patronage Capital in Connection with Furnishinngfectric
Energy.* 1In the furnishing of electric energy* the Cooperative's oper-
ations shall bte so conducted that all patrons will through their patronage
furnish capital for the Cooperative. In order to induce patronage and to
assure that the Cooperative.will operate on a non-profit basis the Cooper-
ative is obligated to account on a patronage basis to all its patrons for
all amounts received and receivable from the furnishing of electric energy*
in excess of opersting costs and expenses properly chargeable against the
furnishing of electric energy.* All such amounts in excess of operating
costs and expenses at the moment of receipt by the Cooperative are received
with the understanding that they are furnished by the patrons as capital.
The Cooperative is obligated to pay by credits to a capital account for
each patron all such amounts in excess of operating costs and expenses.

The books and records of the Cooperative shall be set up and kept in such
a manner that ét the end of each fiscal year the amount of capital, if any,
so furnished by each patron is clearly reflected and credited in an appro-
priate record to the capital account of each pstron, and the Cooperative
: . shall within a reasonable time after the close of the fiscal year notify
each patron of the amount of capital so credited to his account. All such
amourits credited to the capital eccount of any patron shall have the same
‘status as though they had been paid to the patron in cash in pursuance of
a legal obligation to do so and the patron had then furnished the Cooper-
ative corresponding amounts for capital.

All other amounts received by the Cooperative from its operations in excess of costs-and
expenses shall, insofar as permitted by law, be (a) used to offset any losses incurred during the
current or any prior fiscal year and (b) to the extent not needed for that purpose, allocated to its
pctrons on a patronage basis and any amount so allocated shall be included as a part of the
= capital credited to the accounts of patrons, as herein provided.

Addition

In the event or dissolution or liquidation of the Cooperative, after
" all outstanding indebtedness of the Cooperative shall have been paid, out-
standing capital credits shall be retired without priority on a pro rata
basis before any payments are made on account of property rights of members.
If, at any time prior to dissolution or liquidation, the board of directors
shall determine that the ffhancial conditinn of the Cooperative will not
be impaired thereby, the capital then credited to patrons' accounxs ncy dbe

2

*For telephone cooperazives, the words Telectric enmergy” should be changed
to read "telephone service."
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retired in full or in part. Any such retirements of capital shall be
made in order of priority according to the year in vhich the capital
vas furnished and credited, the capital first received by the Cooper-
ative being first retired. In Be ovent, however, MA¥ aiyF udh cepital

 be metimed unless, afbter the proposed retirement, Hhe eepitel of the

Cecperative ohall equal a8 least forty per eea%ua o9 of 4me voted

sooete of Hhe Coopereadive,

Capital credited to the account of each patron shall be assignable
only on the books of the Cooperative pursuant to written instructions
from the assignor and only to successors in interest or successors in
occupancy in all or a part of such patron's premises served by the Cooper-
ative unless the board of directors, acting under policies of general
application, shall determine otherwise.:

Notwithstanding any other provision of these bylaws, the board of
directors, at its discretion, shall have the power at any time upon the

. death of any patron, if the legal representatives of his estate shall

request in writing that the capital credited to any such patron be
retired prior to the time such capital would otherwise be retired under

"the provisions of these bylaws, to retire capital credited to any such

patron immediately upon such terms and conditions as the board of di-
rectors, acting under policies of general application, and the legal
representatives of such patron's estate shall agree upon; provided, how-
ever, that the financial condition of the Cooperative will not be im-
paired therebdy. :

The patrons of the Cooperative, by dealing with the Cooperative,
acknovledge that the terms and provisions of the articles of incorporation
and bylaws shall constitute and be a contract between the Cooperative and
each patron, and both the Cooperative and the patrons are bound by such
contract, as fully as though each patron had individually signed a sepa-
rate instrument containing such terms and provisions. The provisions of
this article of the bylaws shall be called to the attention of each patron
of the Cooperative by posting in a comnspicuous place in the Cooperative's
office.

SHCEION-—3» TFatrenage Refunde 4:-Geanee%*en with Purniching Obhesr
4ka~%eeo In $he event Lhet he Gooperadive sheuld engage in the busi-

nese of furrishing geods or servieces other vhan eleehric emergy, o
amourte reecived and reoeiveble therefrom vhieh are in exceoo-of eeosto
and -eiponces -properiy ohargeaile againet Lthe furniching of sueh goeds
or semypices shall insefar a0 permitted Dy law, de Prorated annually om
4 jetronage besis -and returned {0 {hooe patrone frem vhom euch emounte
were odbeined.” -
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SUBSTCT:  wai .ver of Security Instrument Provisions Relatlng to Certain
. Retirements of Capital by Distribution Borrowers

I. Purpose: To waive the provisions of loan securlty instruments
relating to the retirement of patronage capital under certain
‘ vclrcumetancea vhich are applicatle to all loans to distribution
borrovers approved pursuant to applications received prior to
December 12, 1$70.

II. Definitions: Mbrtgage" includes "deed of trust," and "mort-
gagor' incIudee a borrower which has executed a deed of trust
given to secure a loan. "Borrower" refers only to a distribu-

tion borrower. '"Retirement of patronage capital" includes any
return, general cancellation or abatement of charges for electric
cnergy Or services furnished by the borrower.

III. Waiver: Section 16 of Article II of the mortgage, insofar as it
. Tequires the possession of certain amounts and kinds of assets
. as a prerequisite to the retirement of patronage capital is waived,
provided: '

A. After all retirements of patronage capital made or ordered to
. be made in any one year, the torrower's equity will equal or

exceed 4O% of its total assets and other detits, except that
if the retirements of capital permitted by paragraph IV below
do not in such year exceed 25% of the capital and margins
received in the previous year, a general retirement of patronage
capital may be made equal to 25% of such margins less the dis-
tributions to estates of deceased patrons; and

B. No retirement is made when there is due and unpaid any install-
ment of principal or interest on the borrower's notes payable
to the United States, or when the borrower is otherwise in
default under its mortgage; and

C. After the retirement of patronage capital the boirbwer's
total current and accrued assets will equal or exceed its
total current and accrued liabilities; and

D. The Administrator has not taken any specific contrary action.

. *Revised to provide unifowmdty in the errect of mortgage provisions relating
‘ to retirement of patronage capital.
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IV. Decz2dcnt’'s £states: The borrower may retire capital contributed
by .vceased patrons to the extent required or permitted by the
cooperative’'s articles of incorporation and bylaws if the

conditions specified in paragraphs I1I B, LIT C, and III D above
are met,

Administrator

Index:
CAPITAL CREDITS
Waiver of Security Instrument Proviaions Relating to
Certain Returns of Capital
DIVIDENDS
Waiver of Security Instrument Provisions Relating to
Certain Returns of Capital
P'Mux 43 AND CAPITAL
“aiver of Security Ianstrument Provisions Relating to
Certain Returnc of Capital
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annualizaticn of the pavments recuired to be made with resgect to ¢°

e

refingrcins cebt cduring the gortion of such vear such refinancing ceb

is outstancding or (ii) the tavments of principal and interest required
to be made during the following year on account of such refinancing
debt. :

SECTION 1A. The Mortgagor will not, in any one vear, without the
approval in writing of both of the Mortgagees, declare or pay anv
dividends, or pay or determine to pay any patrononage refunds, or
retire any patronage capital or make any other cash distribution (such
dividends, refunds, retirements and other distributions being
hereinafter collectively called "distributions”), to its members,
stockholders or consumers if after giving effect to any such
distribution the total Equity of the Mortgagor will not equal or
exceed 40% of its total assets and other debits; provided, however,
that in any event the Mortgagor may make -distributions to estates of
deceased patrons to the extent required or permitted by its articles
of incorporation and bylaws, and, if such distributions to such
estates do not exceed 25% of the patronage capital and margins
received by the Mortgagor in the next preceding year, make such

"additional distributions in any year as will not cause the total

distributions in such year to exceed 25% of the patrongae capital and
margins received in such next preceding year, and provided, further,

however, that im no event will the Mortgagor make any distributions if

there is unpaid when due any installment of principal of or interest
on the notes, if the Mortgagor is otherwise in default hereunder or
if, after giving effect to any such distribution, the Mortgagor's
total current and accrued assets would be less than its total current
and accrued liabilities.,

For the purpose of this section, a "cash distribution” shall be
deemed to include any general cancellation or abatement of charges for
electric energy or services furnished by the Mortgagor, but not the
repayment of a membership fee of not in excess of $25 upon termination
of a membership. As used or applied in this Mortgage (1) "Equity"”
shall mean the aggregate of Equities and Margins (as such terms are
defined in the Uniform System of Accounts) and Subordinated

-Indebtedness; and (2) "Suborinated Indebtedness” shall mean unsecured

indebtedness of the Mortgagor payment of which shall be subordinated
to the prior payment of the notes by subordination agreement in form
and substance satisfactory to the Government and CFC.

SECTION 17. In the event that the Mortgaged Property, or any part
thereof, shall be taken under the power of eminent domain, all

~_proceeds and avails therefrom, except to the extent that both of the

Mortgagees shall consent to other use and application thereof by the
Mortgagor, shall forthwith be applied by the Mortgagor: first, to the
ratable payment of any indebtedness by this Mortage secured other than
principal of or interest on the notes; second, to the ratable payment
of interest which shall have accrued on the notes and be unpaid; third,

=21~
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Ms. Beverly Fayson

FAR Secretariat

General Services Administration
Room 4041

18th and F Street, N.W.
Washington, D.C. 20405

Dear Ms. Fayson:

In regard to. your proposed rule, FAR Case'91-13; PART 41-
ACQUISITION OF UTILITY SERVICES, we ask that the enclosed

comments be considered. The Department of Agriculture, Rural
Electrification Administration (REA), as a secured lender to many

rural electric cooperatives, has a strong interest in the
financial condition and financial actions of these borrowers.
Specifically, REA opposes the proposed rule in 52.241-13,
paragraphs (b) and (¢), Capital Credlts. .

(1) In paragraph (b) the cooperatlve would have to furnish
information on -capital credit allocations within 60 days after
the close of the cooperative's fiscal year. Many cooperatives do
not have the staff resources to complete the required financial
data and to allocate capital credits to all members within.

60 days of the end of the fiscal year. We recommend that any
such rule be stated in terms that would require the information
be furnished at the same time that such 1nformatlon is furnished
to cther members of the cooperative.

(2) The rule proposed in (b) would also require that the
cooperative "...state the amount of capltal credits to be paid to
the Government and the date the payment is to be made." As we
comment below in regard to paragraph (c), REA opposes this
proposal. In paragraph (c) the cooperative would be required to
make payment of capital credits to the Government upon
termination or expiration of the contract. REA has in its loan
security documents, specifically Section 16, Article II of the
typical Mortgage, limited the amount and timing of capital credit
distributions by a borrower. Simply stated, without approval in
writing by the mortgagees, the borrower may not make
distributions of capital credits of more than 25 percent of prior
year's margins if after such distributions the borrower's equity
would be less than 40 percent of total assets. This limitation .
is needed for loan security purposes. 1In addition, where a

" contract is made for an electric load whose demand is expected to

exceed 1,000 kilowatts, written approval of the mortgagees is
normally required. Contract terms as would be required under
proposed (b) and (c) would not be acceptable to REA. Contract
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Ms. Beverly Fayson A | . . 2

terms as proposed in (b) and (c) would be dlscrlmlnatory and
would be prohibited by the provisions of many cooperative bylaws
and articles of incorporation.

We are enclosing copies of REA Bulletins 102-1 "Capital Credits-
Consumer Benefits," and 102-2 "Waiver of Security Instrument

_ Provisions Relating to Certain Retirements of Capital by

Distribution Borrowers," dealing with capital credits, and a copy
of Section 16, Article II, of the REA Mortgage.

GARY C. BYRNE
Administrator

Enclosures

cc:
Official File~-FMS-w/enclosures
Reading File-FMS-w/0 enclosures
ADM-w/0 enclosures
DAPO-w/enclosures

AAE-w/0 enclosures

DAAE-w/0 enclosures ]
Area Directors-w/o enclosures

REA:FMS:DLessels:slc:X21932:7/17/91:FARCASE. DOC
REA:AAE:Retyped:jmz:7/22 FAR

/.



GENERAL SERVICES °
AOMINISTRATION

NATIONAL AERONAUTICS AND
SPACE AOMINISTRATION.

18 CFR Parta 6, 3, 1S, 41, and 52
(FAR Case 91-13] :

Federat Acguisition Requiation;
~ Acgusution gt Utility Services

AGEeCES: Deparunent of Defense

(DOD), Generai Services Admunistradon v

(GSA} and Nadonal Aeronautics and
Spacs Admumsaraton (NASA).
ACTIONK: Proposed rule.

suamsany: The Civilian Ageacy )
Acquisition’ Councii and the Defensa
Acguisition Regulatory Council are
considering a rewrite of the FAR
coverage desling with utility secvices,
ineluding the establishment of a new
part 41 for this purpose. This proposed
rule will repiace the existing coverage
now [ocated at FAR subpart 43, and
will provide uniform coverage
spplicabie to ail execudve agencies. The
existing FAR coverage at subpart 43 in
la:gu measure does not apply 0 DOD,
and it aiso exampts agency regulatory
requirements in the uality area that
predated the establisnment of the FAR.
 oATES Comments should be submitted
to the FAR Secretariat at the address
shown beiow on or before july 23, 1991
to be considered in the formulation of a
‘final rule.
© ADDRESSES: [nterested parties shouid
submit written commaents to: Generai
Services Adminiscation. FAR
Secretariat (VRS), 18th and F Streets
NW., Room 4041. Washington. DC 20408,
Please cits FAR Case 91-13 in ail
correspondance reiaced ta this issue.
POR FURTHER INFORMATION CONTACT
For informadon pertaining to this case.
contact Mr. Edward Loeb at (22) 501-
4547. For gencral informadon. contact
Mas. Baverly Fayson. FAR Secreaariat
Room 4041, GS Building., Wasnington.
DC 20408, (202) S01—735 Please cite
FAR Case 91-13.
SUPPLEMENTARY INFORMATION:

A, Background

[n response to the 2sed to provide
uniform udlity coverage in the FAR. a
majar rewrite of the existing FAR
coverage was underzaken. The principie
proposed changes (ollow:

(1) The provosed FAR part 41 would
apply across the board (g ail execunve
sgeacies and would aiso enable
{ agencies (o deiete most of the reguiatory

suppiements. The current FAR sugpart

83 provides that agencies’ procedures

predanng the FAR may conanue !a de

used. [n addition, supoart 33

mecncady exemptea JCD Som zuca
af the FAR coverage.

{2) Substannay accitonal jwdance ‘or
onmacung aicers 1 acgwnng ang
adzunustenng 4Lty service conwacs
was weiuded.

{3) Additional defirutions applicable
'g uality service conracts were
estaolisned :

(4) Coverage was estaolisned
deiineaning e exisang stacutory and
deiegated authonty for uality servica

contracung.

(S} FAR clauses to be used onn a
“substangaily the same as” basis were
established.

(8} Substantive coverage providing for
handling rate changes by the agencies
was established. This coverage wouid
enable agencies to handle such matters
without automatically referring such
mattars ta GSA for action.

(7) Coverage was added providing
generally for the use of a Standard Form
33 to acquirs uglity services.

{8) “Standard” specification {ormats
bave been esublished for use in
acguiring utility services. Such formats
will not be included ia the FAR but wiil
be available {or agency use.

(9) “Standard™ annual utility service
review formats have been established
for use in acquiring utlity services. Suchk

formats wiil not be included but will be

avaiiable for agency use.
B. Regulatory Flexibility Act

The proposed ruie is oot expected to
have a significant economic impact on a
substantiai sumber of small entties
within the meanny of the Reguiatory
Flexability Act. § US.C, 601, of seq.
mnutpunhcunhlymma

invited from smail businesses and other A

interested partes. Suchk comments wiil
be considered in the iormuiation of &
finai mie Comments from smail endities
conewening the afected FAR subpart
wiil aiso be conndered in accordancs
with seczion 810 of the Act. Such
comments must be suomittad separstely
and cite § US.C 510 (FAR Case 91-13)
in correspondence. .
C. Paperwork Reduction Act

The Paperwork Reducton Act does
aot sppiy becsuse the proposed changes

- to the FAR do not impose recordkeeping

information coilecon requirements or
coilection of informanon from oiferors.

wAich mequure e approval ot UMB
under & U.S.C. 1501, ot seg.
List of Subjects a1 48 CTR Parts 5. 3. 'S.
il and 2

Government socuement

Jateq: “ay 2. 1391
Albert A. iccacuda,
Direcsor. Clfics of Feaerai Acguisicon 2on.cy.

Thereiore. it i3 proposed that 48 CTR
parts 4 & 1S 41. and 52 Je amenced as
set forth Dejow:

L The authomty =tanon ‘or 48 &R
parts & & S, and SZ conanues !0 fead
as foilows:

Anthority: 0 US.C. 88(ck 10 US.C
chapter 137: and 42 US.C 2473(ct

PART 6—=COMPETITION
REQUIREMENTS

2 Section 8.302-1 is amended by

‘revising paragrapa (b)(3) to read as

follows:

€302+t Only one responsible source and
ne other suppiies or services will satisty
agency requirements.

(bl * o o

{3) When acquiring uadlity services
(sew 41.001), circamstances may dictate
that only one supplier can furnish e
servica (see 41.004); or when the
contempiated coatract is for
construction of a part of e uglity system
and the utlity company itseif is the aniy
sgurce avaiable (o wark on the system.

PART 8—AEQUIRED SOURCES OF
SUPPUES AND SERVICES

Subpart 8.3 (8.300=4.308 Removed |
3, Subpart 4.3, consistng of secdons

" 4300 througn 4.309. is removed and

5

15812=1 (Amended|
4 S«:uon 15.312-2 is amended in

PART 41-=ACQUISITION OF UTILITY

S, Part 41, connisdng of sections +1.000
through 41.01Q. is added ‘o read as
follows:

Scove of part.

Befimitons.

Appticaonlity.

Statutory u:n defegated Iuﬂ!OﬂfY
Acqunng uality sernices.

EEESS‘



Aa il X
Procegures.

.CSA assistance and ioprovai.
CSA areawiae conmracis
Separate cOnmaciy.
Qateragency agreements.
41008 Pre-awara soowic: teview

L0068 Acaumstausa.
4L.068=1 (Snitiv iNG angual saview.
41.008-¢ ate :=acges ana cegwatory

Qtervenuon
4L007 Contract causes.
41008 Ulility services conmact ‘orm.
$1.008 Formaos for ugiity service
specdcanons.
41010 Formats ‘or acaual uumy service
sew.
Anthonty: ¥ US.C 86(ch 10 USC
chapter 137: aad 43 US.C 2473c).

41000 Scope of part.

This part prescibes policies, :
procsdures, and contrac format for the
acguisition of utility services. (See
41.002(b) for servicss that are exc.uded
from this part.)

41001 Qefinitions.

As used in this part, v

Arsawide controe: means a contract
entered into between the General
Services Administration (GSA) and a
(utlity service supplier to cover the
utility service needs of Federal agencies
within the frarchise/servics ares of the
supplier. Each areawids contract
inctudes an “Authorizadon” form for
requesting servics. conneczion.
disconnsction. or change in service.

Authorizazon means the docment
exacuted by the ordering agency and the
.udlity supplier to order service undu
that araawide contrace

Conneczion charge means an amount
wbcpudbythncovmmtmm

maintuned by the anlity supplier (see
Cermmanon liality).

Defegated ogency means an agency
that bas recesved a2 written deiegation of
authonty fom CSA tn contract for
utility services for pertods 20t exceeding
tea years (see 41.003(b)).
 Fedaro! Power 2ad Water Marketing

Agency means a governmental caaty
-that.produces. manages, Tansports.
controls. and sails electrical and water
_ suppiy servics 0 custcmars.

Fronchise servics larrstory means &
geographical area. defined or granted o
a speciiic udlity servica supplisr(s) to
supply the custozers in that area.

[ntervanton means acticn by GSA or
4 delegaied agency to formally
partcipate in a uulity reguiatory
proceeding on besaif of all Feceral
agencies.

vanous (ocanogs or dedvery sowats »
the unlity suppiier's sernice ares to
which it srovides serica unger a singie
conzace. '

Actes wnciudes mate scaecuies. mgers.
auies. ier=s ang sonditons of service.
and ut..er ‘and ana :er'u:a <'.-:u-;es.

semcu b:m:-:c' atZer nan 2 G3A
areawide contact an authonzanos

- under an areawide corTace or an

nteragency agreement), 0 caver the
acquugon of yality services at a '
specfic delivery poinds).

Termningtion Uadiiity means a
contingent Government ooligaton to
pay a udlity supplier the unamortized
portion of & connecton charge in the
event the Federal Government
termirates the contract before the cost

of connection facilities has beea

recovered by the udlity supplier (ses
Connection charge).

Lility servics means a service suc."x
as furnishing electricity, natural or
manufactured gas. water. sewerage.
thermal energy, chilled water, stsam. hot
water, or hight temperature hot water.
The application of part 41 to other
services (e.g. rubbish removal. snow
removal) may be appropriate when the
acquisition is oot subject to ths Servica

Contract Act of 1985 (see 37.107).

41002 Apocicadility.

(a) Excapt as provided in paragrapa
(b) of this section. this part appiies to
the scmuisition of udlity services for the
Fedaral Government. including
connection charges and terrmunadon
liabilities.

(b) This part does aot apply to—

(1) Utlity services produced.
distabuted. or soid by another Federal
agency. [n those cases. agencies shail
u;c intersgency agreements (see 41.004-
8

(23 Utility services obtained by
purciase. exchange. or octhermise bya
Federai power or water markacng
agency incdent to that agency’'s

or dismbutoen program:

(3) Cabie television (CATY) and

gons services:

(4] Acguinition of aarural or
@manuiactured gas whag purcaased as a
commodity:

(£)] Amam of usilities services in
foreign countes -

{6} Acquintion of rights in real
property, acquisition of puslic adlity
{acilities. and on-site equpment needed
for the facility’'s own dismbution
Systam. or consgucnon/mantenancs of

Fedaral Covernment-owned faciities: or |

. (7). Third parry financeg shared.
savings projects authonzed by 42 US.C.
3287. however, agencies may yulize part

uglity service direcily resuiting Som
mpluununnn of suca measures qunng
‘he term of he conmact exac:ica
pursuant 0 42 U.3.C 3287 ‘or semcus
20t 0 exceed IS years. “Shareq-savizas
JrojecT’ Zeans 3 grotect ‘0 ecuce
energy 40C lemand 3813 2 2xSTNT
‘aciiges wrouga srrvatery Saazces
2aergy ecicency ana managemen!
projects.

41.003 Statutory ang cRiegIted W HOrty.

{8} Statutory authorty. (1) Tae
Ceneral Sermices Admumsaqauon ;C3AI
i3 authornzed by secnon 201 of Le
Federai Property and Admuniscuave
Services Ac: of 1948, as amended (40
US.C 481) to prescnibe poiicies and
mathods governing the scquisitioa and
suppiy of uality services {or Federal
agencies. This incindes related funcdons
such as managing public atility sermices
and represenang Federal agencies in

before Federal and state
regulatory bodies. GSA is autbonzed by
section 201 of the Act to contract for
nﬂﬂtymfcrpciodsmt exceeding
ten years.

(2} The Depurtment of Defense (DOD)
is sutharzed by 10 US.C. 2301, =504,
and 40 US.C 74(3} to acure nality
sarvicey for military facilities.

(Slmwm'&m (DOE)
is authortzad by the Deparment of
Energy Organizatios Act (42 US.C. Z'51.
of 39q.) t0 acquire adlity services. DOE
is quthorized by the Alomic Energy Act
of 1954, as amandad (42 US.C. 2204] ‘0
enter into cew conwacts or modify
axisting contracts for eiectric services
for pertods not exceeding ZS years for

~ uramimm enrrchment insuilanons.

(b) Defegated cuthorrty. GSA has

dlhpadmnmwnmmw
utility service contracts for periods not
Mtaymtobonandcoa
and for connection charges oniy to the

. Departnent of Veteran Affairs.

Contracang pursuant to this delegated
authority snall be connstent Mt e
requirements of this part. Other agences
requiring atlity servics conzracts for
periods over ons year. but not exceeding
ten years, 2ay request 3 deiezanon of
authonty from GSA at the address
specxfled in 41.004=3(b}. (3 keeming with
its stamtory autkesity, CSA wiil. as
necessary, conduct reviews of deiemated
agencies’' acguisitions of udlity services
t0 ensure compiiznce with the terms of
the delexadon and applicable laws and
regulations.

41004 Acmarng yniity servcss.

41.008=1 Poscy.
{a) Subject to paragrapa (d} of thie
ion. :t i3 the poiicy of the Federu



nqmd uality services from sources of

- supply wnich are oSt advantageous (0
e Government n terms of economy.
eficency. retiaoliity. or sernce.

~ (b) Exceot ‘or acqiusinons seiow the
smaul furcnase tutauon 'see 13.200),
agences snail 3cguire 1aiiry services oy
1 Juaterar writen 10nTICL wruca must
nciuce e auses fequured by 41.007.
regardless of wnether Tates or tarms and
conditions of service are fixed or
adjusted Dy a regulatory dody. Agencies
Tay 20t use the unlity suppiier's Jorms

-and clauses to avaid Be :wnciusion of
Jrovisions and clauses required by

- 41007 or by statute. (See 41.004=2(c) for
procedures to be used when the supplier
refuses to executa a written conract.)

{c) Specific operating and
mansgement details, such as procedures
for internal agency concract assistancs
and review, delegacons of autkority.
and approval thresholds. may be
prescribed by an individual agency.
subject to compliance with applicabie
statutes and regulations.

(d)(1) Section of the Department
of Defense Approoriations Act of 1988,
Public Law 100=-202. provides that none
of the funds appropriated by the Act o
any other Act with respect o any fscal
year by any department, agency, or
insoumentality of the United States,
may be used for the purchase of
eiectricity by the Gavernment in any
manner that is inconsistent with state
law governing the providing of electric
udlity servica, inciuding state udlity
commission rulings and elecwic udlity
franchises or service termtories
established pursuant to state statute,
stats regulaton, or state-approved
larrrtorial agreements.

(2) The Act does not preciude—

(i) The head of 2 Federai agency from
entenng into a CONract pursuant to 42
US.C 8287 (which pertans to the
subwc: of shared energy savings

cogeneration):

* {ii) The Seccetary of a mulitary
department from entering into a conrract
pursuant to 10 U.S.C. 2394 (which
‘pertans to contracts (or energy or fuel
for mulitary installatons mdudmg the
provision and ogeration of energy
producton faclities): or

(iif) The Secrwtary of 3 military
deparment from purchasing electricity
frem any provider wien the utility or -
utilities hanag applicable stata-
approved franchise or other service

. suthorizadons are found by the
Secratary to be um-mling orunable to .
meet unusyal standards for servica
reliability that are necessary for
purposes of national defense.

(3) Additionally. the head of a Federal

agency mav—

V] GLUIIELL WL aPpMGaViE Jlate
law, enter n1to coneraces for he
Jurchase or Tansier of elecnaity 10 the
ageacy av 3 non-yality. :nciuaing a
Jualifynng ‘acuiity :nger "he Puoiic
Ulility Requatory Patictes Act of 1973:

.3} Eater :nt0 an nteragezcy
igreement Jursuant ‘9 41.204=5 anc
173 w2 3 Feceray Jower marxecng
agency or e Tencessee Valey

Authonty lor the Tansier of eiecic

Jower t0 e agency: and
(iii) Enter nto 2 congact wmth an
siecmic uality under the authonty or

anfs of the Federai Energy Reguatory
» Commussion. 4

(e} Prior to acguiring elezmic udlity
services oa 3 competiave basis in an
area governed by a franchise servnica
territory, the contracing officer shail
datermine, with the advics of legal
counsel. by a market survey or any o:her
appropriate means, that such
competition would not be incansistent
with state law goveming the provision
of electric utility service, including state
udlity commission rulings and eiectric
utility franchises or service tervitories
established pursuant to state stacute,
state reguiadon. or state-approved
territonial agreements. Proposals fom
aiternadve electic suppliers must
provide a representation that servics
can be provided in a manner not
inconsistent with section 3093 of Public’
Law 100-202 (see 41.004=1(d)). The
represeataton muse be supported with
appropriace legai and factual rationale.

41.004=3 Procecures.

(a) Prior to execading a udlity service
contract. the contracung officer saail
comply with parts d and 7 and
subsections 41.004=1 (d} and (e). [a
accordancs with parts 8 and 7. agencies
shail conduct market surveys and

‘perform acguisition planmng in order to
- promote and provide for fuil and open .

compention. [ compettion for an entre
uality service is not avatiable. the

market survey may be used to determine.

the availability of compentive sources
{or certain portions of the requirement.
The scope of the term “enure utlity
service " inciudes the provision of the
udlity service capacity, snergy. water.
sgwage. ransportanon, stangby or
back-up service. Tansmission aod/or
disaibution service. quality assurance.

~ system reliability. svstem operadon and

maintenancs. metenng, aad billing.

(b) [n performmg 2 market survey (see
7.101), the conwracnng officer shall
consider. ia addition to aiternaave
compeative sources. use of thc foﬂomng
methods:

(1) GSA areawide contracts (see
41.004=};

« (6] JQUATAIE UHUIL] (30€ ALIR=5; *
and

(3) lnteragency agrcemm: (see
41.004=51.

‘c) When a 1tiity suosiier refuses ;o
axecula 4 :encem carTac: 1s oullinea
A 41.004=i; 21, e agency snad :staw g
artien e"rx e i1ng Inal ~efusa; Hirord 14
9v a coroorare c:ficer of e suszier i
.f unogtainaoie. Jocumentauon af a:-.y
verbal refusai by a corparate ofScer
and transmut us document, diong Witk
statements of ‘28 reasons {or ‘=e refusai
and the record of 2egonauoas. ‘9 GSA
at the address specified at 41.004=3(b].
Uniess urgent and compesding '
areamstances exist. the congacing
officer saail noufy GSA prior to

acquiring utility sernces without

execuang a tendered contract. After
such actficadon. the agency may
proceed with the acquisition and pay for
the udlity service under the provisions
of 31 US.C. 1501{a|(8}=—

(1) By issuing a purchase order in
amrdam witht 13.5: o0

(2} By ordering the necessary udlity
service and paywg for it upon the

" presegsuadon of an invoice. provided that

a determinadon is approved by the head
of the contracting acavity that a formai
coaract cannot be odtawned and that the
issuance of a purr:aa order is not
feasible.

(d) When obtaining service ualizing
either of the methods at suoparagrapn
(e)(1) or (c}(2} of this secTon. *he .
conmracung orficer saall estaolisa a
utility history dle on each acqwsition of
utlity service provided by a congactor.
This uality hustory dle snail contawn. -
addilion 10 appiicadie documents n
4803, the foilowng injormadon:

{1) The unnigned, tendered conract
and any related lecter of Tansmuttaic

(2] The reasons sated by the uality
supplier for cot executing the tendered
copmract. the record of negotiatons. and
a written definite and finai refusai by a
corparate officer of the supplier (or if

_ungbtaizabie. documentanon of the

verbai refusal by a corporate orficery:
(3} Serwces ta be furmsned and the

' estimated annmuai cost

(4) Histoncai record of any appiicadie
connecnon clarges:

(8} Histoneai record of any aoplicadie
ongomng capital credits: and

(8) A copy of the appiicadie rate
schednie. '

" (e} Determinations made and aczons
taken under (c} of this sucsecnon to
execute 3 conwact and reiated
acqusition actions laken under this
subsection. are valid for oge year oniy.
The contracung officer snail take
acdons :0 execute a bilateral written



contract pnor 10 expraton of the one-
year pernod.

+1.004-2 GSA assistance and agoroval

{al The G3A oifice specfied 1 41.004-
3(bF will ypon request provde
tecanucal ang acgwsidon assistance.
ang wiil armange for ‘e Awrustung of the
services Zesciled .1 ‘s part jor any
federal agency. Duxed-ownerstup
Guvernment corporation, the Distict of |
Columnpia. ‘he Senate. the Housa of
Representanves, or the Arcautect of the
Capitot {and any acowity under the
Arcaitecr's direcion. (See 41.00S, Pre-
award contract review. )

(b} Excapt as otherwise specified in
41.003, agencies shail submut ail
informatca required uader this part to
Public Buildings Servica, Public Utilities
Division (PPU), Washington. DC 20:0S.

(c} When contraczing for udlity
services meeting the criteria in this
paragraph. agencies. except delegated
agencies (see 41.003(b]) or agencies
performing their own review pursuant to
paragraph (d) of this subsection. shall
obtain GSA review and appreval of
their prospective contract document and
shail provids the informaton described
in €1.008. if—

(1) The amnual cost of the ssrvice to.
be acquired is estimated by the using
. agemcy, at the time of initiadon of the

servics or annuai review. o éxceed

S150.000 for separate contracts. or
$230.000 for authorizations qunder an .
areawide coatracz or -

(2} A connection chargs, termination
Uability, nonrefundabis or
sarvice charyge. or other facilities charge
to be paid by the agency is estimated to
exceed S73.000 for ssparate contraces. or
$123.000 for authorizations under

- areawide conmacts.

{d) Agences may request. Som the
GSA offica specified at 41.004=3(b},
gensral authority to conducs their own
pre-award contract raviews of the
proeposed uality contracts specified in
4L.004=3(c}. Such requests shail inciuds
a certification from the acguirng
agency's Senior Procurement Executive
that the ageacy has

(1) An estaviished acquisition

program:
(2) Personnel technically qualified to
dul with speciaiizad utilities problems:

(3] The ability to accomplisa its own
pre~awsrd contrac: review.

Thae request shail aiso include
information regarding the ageacy’s pre-
award contract review procedures.

(e) Requests for review and approval
of conmract actions described in
paragraph (c) of this section. shail
contain the information required by

Mmdmubefamcrdcdtoc&ku‘

early as possibie. Sut 0t later than 20
working days prior *o the date new
SErVICES are !0 commence oF #xpLragon
of an exasting congace £ GSA d0es aot
‘espond 0 e sefermag agency within
3 working 4ays after 3 Jropaoseg uuiity
1erIces Concace (s received Jor teview
4nd approval (or wilsia a .essee derod
f agreed uponr), the refernng agency -
may compiete negotations ana execute
‘e contract

() Agencues seeiung GSA caatracing:
asmstance for uality services, saail
forward such requasts {see 41.005) to
GSA oot later than 120 days prior to the
date gew services are requured to
commencs or the date of expiration of
an existing contract.

41.004~4 GSA areswide contracts.

(a) GSA enters into areawide
contracts (see 41.001) for uss by Federal
agencies in the acguisition of udlity
services. Ag agency in an area covered
by an areawide contract shall acquire
utility servicss under the arsawids
contract uniess the agency determines
that more advantageous ratss or terms
and condjtions of service are available
from another supplier under a
separateiy negotated contrace. Upon
requast, the GSA otfice specified at
41.00¢=3(b) wiil furnish agencies with a
list of the areawids contracts showing
the types of udlity services available
and the geographical areas served. GSA
wiil also provide a copy of any areawida
contract upon request.

_ (b} Each areswtds contract includes
an authorizacon {orm for requesdng
servics, connection. disconnection. or
change in service. Upon execution of an
authorization by the contracting officer.

‘hqnﬁw:wamppﬁnumndto

fornish services, without further
aegotaticns. at the supplier's current,
applicable publisied or unpublished
rates, uniess ocher races, and/qr terms
and cnadiﬁm are separatsiy

(e} Thn contractng officse shail
impiement the areswide contract by
exscuting the authonzadon. and
araching it to a Standard Form (SF) 28,
Awsrd/Cantract. aicng with any
suppiementai agreements on connection
charges. special faciities, or servics
urangements 10 be paid by the agency.
The contractnyg officer shail aiso artach

- anmy speaific fiscal. opersdonal. and

administratve requirements of the
agency. applicable rats schedules,
techmcal items, maps or drawings of
deiivery pownts, details on Covernment
owuersiip, maintenancs. crepair of
facilities. and other 1n‘ormation deemed
ngcessary (o fuily define the sernce
conditions n the authorzation/conrace.

(d) Agence= saail provide CSX'ac the'
address speairied at 41.004=3b) a copy
of each SF 28 and executed .
authorrzagon 1ssued uader 1n aregwice
con@act witun 20 days after execuuon.

41.004=5 Separate congects,

‘a} [g the apsence af an areawnae
conract Jr Mteragency agreement /see
41004=4}, agences shail acqure unlily
services Dy separats conract sudject 0
the requirements and Limitations of
11.004=1, $1.004=J(c!, and agency
contracting audionty (see 41.004=3(d}),
41.008, and 41.008.

(b) Subject to the proedu:u
contained in 41.004-2 when an ageacy
is entaring into a separate conzact. the
contracting officer shail document the
contract file with the following

(1) The aumber of availabie sappliers:

(2) Any spedd equipment, service
reliability, or facility requirements and

" related costs: -

(3} The utility supplier's rates. ’
connection and termication
liability:

{4) Total estimated contract value
costs in paragraphs (b (2}
and (3) of this section:
(S} Aoy technicai or special contract

- \erms

required:
(6) Azy unusuai charscteristics of
services required: and
(7) The udlity’s willingness to wheei
or otherwise Tansport utlity servics.
(¢} Whaen requestng GSA to enter into

acquisition data specifisd in 41.005(b).
$L.00¢=3(b), and such other techmicai
data a3 GSA may request to compiete
the contrace.

(d) A contract excreding a one-year
period. but not excseding ten years
{except pursuant to 41.003}, may be
justfied. and is usuaily required. wher=
any of the following arcumstances exast

{1)- The Government wiil cbtain lower
rates, larger discounts, or more
favorabie terms and conditions of
service: ‘

{2) A proposed connection charge,
terminacon liability, or arry ocher
facilities charge to be paid by the
Federal Government wiil be recuced or
elimzinated: or

(3) The udlity servica supplier refuses
to render the desired service except
under ¢ contracs exceeding & ons-year
peniod.

41.008-4 Interagency sgreements.
Agencies shall use interagency
agresments (e.g.. consolidated purchase.
joint use, or cross-sermice sgreements| (o
acquire utility services or faciities rom



~ other Covermmnent agencies and sbail
compiy with the polices ana procedures

at Subpart .S, [ateragency

Acqmmuions Under 'te Zcoromy Act

41008 Are-eward CoTtract revew.

{a) Where Jre-iward Congec: enew
.3 required, e agency soaul proviae the
‘ollownng wafarmaton (0 G3A with e
proposed contract document suficenty
in advance of award 16 permut a
compiete review. Reques:s ioe G3A
review, approval, or assistance pall be
‘orwarded as provided 1 41.004=3{e},
and shail inciude tie {olowtng
informadon:

(1} A techzical desciption or
specification of the type. quangsy, and
quality of servics mmred. and a
delivery schedule:

(2) A copy of any szmce propoal or

''copased contracs
(3] Copies of all current published or
" wapublished rates of the yziity supplies:
(4) dentification of any ucuscal
fuctors affecting the acquisitian: and
{S) Identidcation of all available
sources or methods of supply, an
analysis of the cost edfactivensss of
each, and s statement of the ability of
each source (o provide the required
sarvices, including the locadon and a
description of each available suppiier’s
.facilities at the nearest point of service.
(b) For new or initial udlity services or
mpﬂu:. the agency shail Armish the
information in paragraph (a) of this
section and the following as avplicable:
. {1) Tha data initiai service is required:
{2} For the first 12 months of fuil
. servica, estimated maximom damand,
2onthly consumption. annual cost of the
service. and cocnecuon dm-gu to be
paid by t2e agency:

{3) Known or esamated time scheduie
for growth o vitimate requisements

(4) Esumatsd uinmate macmum
demand and uitimate moathty

consumptor

(5] A ampie schematic diagram or line
drawmg showng the meter locanans.
the locaton of the new unlity faciities
tobommdonf-‘adwmmby
the Federai agency. and any required
new concecuon {aciities an aither side
of the delivery pont 10 be constuctad
by the unlity suppiier to provide ihs new
services;

(8) Accounting and appropriadon data
to cover the requirad utility services and
any conzection charges required o be
paid by the agency receiving such utility.
services: and

(7) The following data concarning
proposed faclities 2nd related charges
or costs:

(i} Propcsed refundaoie or
aonrefundable coanection charge.
terminacan iiabiiity, or other faclities

carge to be pud by the agency.
together with a descpaon of the -
supplier's proposed facilities and
ssnmated consmrucaon costs. and its
~adonaie for the caare

i} A watten, signeq statement by 'he
suppiier ‘hat any Jrooosea cormecton

3arge 18 0OC LT excess of te coarge that

other customers wouid be requred to
Jay for like faciiities under simuiar class
and conditions of service: and o

{iii}) A’ copy of the acquinieg agency's
estimale to maxe its own connecton (0
‘he supplier's facilities througn cse of its
Qwa resources or Oy separste congact
‘When [eamible. the acquiring agency
shail provide its estimates to consaact
and operats ity own adlity acilities n
lien of partcipating in a cost-sharing
comstryction program with the proposed
udlity suppiiar.

(¢} For existing utility services o

suppliers, the agency shall fumish GSA -

the informadon ia paragraph (1) of this
section and the following, as applicabie:

(1] A copy of the most recant 12-
month's servica invoices:

(2} A @bulaton. by mantk, for the
Tioet recent 12 months, siowing the
acezal unlity demands, consumption,
connection charges. [uel adfuscnent
charges, and the average monthly cost
per umit of consumption:

{3) An estimate, by month. for the next
12 months showing tie estimated
maximum demands, monthly
consumption. annual cost of the

‘MMWWMM

be paid:

(4) Accounting and appropriation data
mmtbcamfonhennmmu
uality services: and

(ﬂF«dmcMWc
statamnent whether the Tansiormer, ar
ather system componaents, on sithar sida
of the delivery powut is cwnad by the
Federal agency or the utility supplier,
and if the metering is on tEe prumary or -
secandary side of the Tansformer.

(d) Agencies conducang their gwn
pre-award contract reviews shail’
establish apprepriate egency
procadures.

41008 Administraton.

41008=1 Uonthly snd annual review.
" Agencies shail review (a) uality

seTvice invoices on & monchly basis and

{b) each contract. autharizadon,
purchase order. or other written request
for service excreding the smail purchase
doilar imitacon on an anzual basis. The
purposas of suca review are to ensure
that the uaiity supplier is furmsbing the
services (o each [aclity untier the -

.uglity’s @ost econcmucal. appiicable

rate and to examune uglity com=ercial

" markets for advantageous compentve

cesalicitations- The anreai Hviebwsnsd -
be based upon Be faciity s usage.
conditions. and caaraciensacs of
sernce, it escd in&ivigual gegvesy
Joint ‘or ‘he most recent 12 =onwls. L
.aange 3 rate S ACEICSnate. e

Tederaj agency stau "equest 2e
suppijer '0 2axe sucz 5te :;anze

- mmediacety.

41.008=2 Rste changes and reguiatory
Irrtarvenson,

fa) When 3 sugplier sroposed a
change 12 "ates or ter3s and conciticns
of service to the Cgvernment, the
agency shall promptly determine
wistber tha proposed change is
reasonaoie. justified, and aot
diseriminatory.

(b} When a reguiated suppiier
proposas changes in rates or terms and
conditions of service that may be of
interest to other Federal agencies. and
intervention before a regulatory body is
cotsidared justified. the matter shall be
refarred to CSA. The agency may
request fom GSA & detezadon of
suthority for the ageacy ‘o intervens on
behaif of the connumer intereats of the
Fedaral Executive agencies.

{¢} If a regulatory body approves 3
utility suppliar's request for rate change,
pursuant to 32.241-4. Change in Rates or
Terms and Conditions of Servics for
Reguiatad Suppliers. any rate change
shail be made a part of the contract by

' contract modification. The approved

appiicabie rate saall be edectuve on e
date determined by the reguiatary cody
and resuiting rawes and charges anail be
paid prompdy ‘o avoid late payment
provisicns. Copies of the modificancn
containing the utlity suppiier's
approved rawe ckange snail be sent o
the agency's payung oifice (see 41.006=1L
- (d}) When ths udlity supplier is 20t
reguiated and the rates, terms, and
conditions of service are subject to
negotistion pursuant o the ciause at
224017, Change o Rates or Tesms and

. Canditions of Service for Unrequiated

Suppiiers. any rats caange snail be
made e part of the conmract by concact

~ aodificadon. with copies sent to e

agency’s paying oifica.
41007 Contac: Cmpes.

(a) Because the termes and conditions
under whic uality suppiiers furrusa
service may vary from ares to ares. the
diferences may miluence the terms and
conditions appropnate to a paracular

" udlity's contracang nireation. To

accommodats requrements that are
pecaliar to the contracting simsuon. this
secuon prescnbes clauses on a
“substantaily the same as™ basis (see
32.201) which perruts the contracnng



"4.

il accordance with agency procedures.

(b) The contracang officer snail insert
ia solicitatcns and contrac:s ar uality
sernces causes sudstangauly 2e same
as te ‘oildowtng:

{1) The clause at 522411, Sondices:

"2} Tae c:ause at 3223i-2 Scope and
Juranon of Contraen .

{3) The c:ause at 522413, Ciange in
Class of Service: .

{4) The clause at 522914,
Congractor's Facuitias: and

(S) The ciause at S2231-3. Servics
Pravisions. '

(c} The contracang oificar shall insert
a clauss substandally (e same as the
clause at 52.241-8. Change in Rates or
Terms and Conditions of Servica for
Regulated Suppliers. in solicitatons and
contraces {or udlity services when ths
gﬁiry supplier is subject to regulatary

Y.
(d) The contracting officer shall icsert
2 clause substantially the same as the

‘clause at 52.241-7, Change in Rates or

Terms and Conditions of Service for
Unregulatad Suppliers. in solicitadons
and conmraces for utility services when
the utility supplier is not subject 20 a

(e) The contracaing officer snall insert
a clause substantally the same as the
clause at $22¢1-3. Coanecsion Charge,

when a conrectioa charge is required to
be paid by the Covernment to

compensate the conzractor for farnishing

additionai facilities nscessary o suppiy
servica. When conditions require the
incorperation of a aonrecurring, :
sonrefundable servics charge ora
termination liability, see paragrapis (f)
and (i) of this section.

(f} The contracting oficer shail insert
i clause substandaily the sams as the
clause st 52.241-9. Termination Liability,
wien payment is !0 be mads to the
CORracior upon termination of servics
in liea of 2 connection charge upoa
compietion of the facilities.

(8} The contracting oificar shall insert’
3 clause substantaily the same as the
clause at $2.241-10. Muitipis Servics
Locatioas. as defined in 41.001. when
prowiding for pessibie aitsmadve
servica iocations is required.

(k) The contracting oificar shail insert
a clause substantiaily the same as the
clause at $2.241-11. Elsctric Servics
Territory Compiiance Repressatation,
when proposals from ailernadve eiectic

supplisrs are sought. _

" (i) The conwracting officer sialil insert
3 clause subscantaily the same as s
clause at $2.241-12. Noarefundabie.
Noarecurrng Servics Charge. when the
Gavernment 13 required to pay a
nonrefundabie. nonrecurnng

e W T WS W SWHWIUWUYLA W WS W3t
of faailities consauczon The
Covernment 2ay srovide for 'nciusion
of suca agreed amount or ‘ee as a part of
the connecson charge, a part of the
qutai payment Jor ser=ces. ar 38
senodic zay2ents 3 Aufill te
Govern=ent's aotigacon.

J) Tae conacang orScer snad sert
a clause suostangauly :he same as the
clause at 52241-13. Capitai Credits,
wien the Feqeral Government is a
member of a cooperanve and is entitied
to capital Cedils. .

41008 Uty servies contract form,

The Standard Yorm (SF) 33,
Suiigitasion, Offer ang Award,
prescntbed iz S3.214(c) and illustrated in
5330131, shall be used waen
contracticg for uality services uniess

(3} An areawida coazact (see 41.004=
4{c)) is utilized. or ’

(b) A purchase orde: form is
authorized by s regulaton. The
contracting officer shall incorporate the
applicabls rats schedule to each
contract. purchase order '
2odification. .

41000 Formats for utility servics
speaficaticns.

(a) The foilowng specification formats
for use in acquiring uality services are

" available Eom the address specified at

41.004=3(b) and may be used and
modifled at the agency’s discreson:

(1) Eectric sarvice:

(2) Water service:

(3) Steam service:

(4) Sewage service: and

‘(3] Naturai gas servics.
(b) Contracang oficers may modify

-the specification format refarenced in

paragraph (a) of this section and attach

techmeal items, details on Gavernment

owuership i facilities and maintenance
or repair obligations, maps or drawings
of delivery points. and odher information
deemmi necessary (o fuily define the

' service coaditions.

(e} The specfications and
attackments (see paragrapa (b) of this
section) shail be inserted in secgon C of
the udlity servics sotictation and
contract. |
41010 Formats for annusl utillty service
roview.

(a) Formats for use in
anmmai reviews of the foilowng uality
servicas are avaiiabie fom the address
specified at 41.004-3(b} and may be used
at the agency's discregon:

(1) Elecric service:

(2} Gas sermce: and

(3) Water and sawage servica.

(b) Canracnng oificers hay modify
the annual unlity service review format

PART 52—=SOLCTTATION
PROVISIONS AND CONTRACT
CLAUSES

2.08-3 ZRMI
" 4 Seecaogm $2208=3 .3 removec inz
resesved,

7. Sections 522411 through 52.241-13
are added to read as {oilows:

. 522811 ConmScta

As prescnibed in 41.00715(1). ase= 3
dause suostaataily e sams as e
{cllowmag
Coaflicts (Dats)

To the extent of acy inconsisieccy
between the terms of this contrac?
(inciuding the specificacons) and aay
rate schedule. nider, or exhibit
incorporated ia this contract by
reference or ctherwisa, or any of the

‘Contractor's rules and regulatioas. the

terms of this conrac? shail coatol.
(Ead of clauss)
$2241-2 Scope and Curztion of CanTact

" As prescsibed in 41.0077b)(2), insert a
clanse substaztaily the sams as the
following

Scope snd Durnadon of Conract (Dated

" (a) For the period (date) to (data), the
Contractor agress to farmsi and the
Covermment agress (0 purciase (specify type)
utility servicas @ accordancs with the
spplicable arxflls). mies. and reguiagons as
epproved by e applicabie sovermng
reguiatory body and as set forth ia the
contrace,

(b) It is expressiy undarstood that owither
the Contractor nar the Covernment is under
any obliganon o conrinue any services
beyond the term of this conrace.

(¢} The Contracor shail provids the
Covernmer: ons compiets set of r3tes., zrms.
and conditions of servics witich are in wlece
as of the dace of this contrac: ansd any

_ subsequenty scproved contracor shail also.
. muymuﬁuqmmmmhm

body, farmsa s Government proposed
MIVISIONS i0 F3t8s or tarms and conditions af
smrviea.

(d) The Contracme siail bs paid at the
applicable raets) under the wanff and =
Covermment s2ail be liable for he asmmum
monthly charge, f any. speaified in s
contract commencng with (s penod ia
witich servics is imtiaily furmsned and :
continmng (or the term of tkis contract. Any
mintmum monthly chargs speciiied in thus
comrace shail be equitaniy prorated foe the
paniods in wmch com=sncsment and
termination of this contract Secome effecave.



{End of clause!

22473 Change in Clasa of Servics. *

As grescded in 41.0071b)(3). insert 3
ciause sutcstantaiy the samae as the
‘ollowng: ’
Change @ Cass of Senaca. Datey

a) 73 Se eveal 3l a lzanse 2 e a3 A
SETVICE. JUCH 1eMNCe 18au e Jrovided at ‘e
COOgActor 1 .0west avalalie rate schedwe
appiicable 10 the class of serwice farmanea.

B} Where ‘38 Canoicor 2oes not ave on
fle wutn 2e requaiory J0Qy approved fuls
ChFcWes 40DUCROIE (0 services provided, 2o
clause @ Wis congact 1£ail Jreciude e
Jarnes from rnegoqacxs a rate schaciis
wpplicadia 0 e class of sernce Aurmisned.

" (Eod ai cisuse)

2241-4 Contractor's Focilittes.

As prescribed i 41.007(bj{4), icsert a
clause substancaily the same as the
foilowing: :

Cantractars Pacilities (Data)

(a) The Conwracior. at its expense, shall
Rirnish, 2mtail. aperate. and maintain all
{aciiities requred 0 funish service
hereunder 10, and measure such service at the
point of delivery specified in the Servics
SoeczScatons Tite © il such Laclities
remam witk the Contracsor and the .
Contracior saall be responstoie {ar ail loss o
damage m mca iacuities.

(b} Noowithstanding any terms cepressed .
in thi clause. the Conacor saail obeain
approvai from the Coanwracting Officer prier o
any equiomem instailadon. consaucton, or
removal. The Covernmant hareby gants 0
the Cangraczor. free of any rentl ar amular
charge. but sadjecs t3 the limutanoss’
specxfied in this contract, a revoczhle permit
or ticense (o enter the service locadan for any
permat ar ticense inciudes use of the nite or
fntes epeed Uron Oy e parses hereto for the
inseailanon, oparaton, azd mamnsmancs of
the facititves of the Contrac:or requred 10 be
located wpon Guvermment premises. All 3xes
and other charges in coanection (erewnth,
togewer with ad liadility af the coneractor 1a
CORSIIUCEON, ODErRUOD. OF MALENIDCE Of
such faqlities, saail be ssyumad by ©a
Cantractor. )

(¢} Autharnzad representatves of he
Conzrctor will be ailowwed access @ e
faclities ort Covernment prevmses at
reasaonsbie nmes ™ pertorm the cbligenons
of the Coastractor regurding soch facxices. (t
is expressiy uncarytood that the Governmant
may linut or resenct e gt of accass harem
FAAWO @ a0y DASDEr OANdered cecassary
for sananal secunty.

(&S-nmﬂm“h-m“d
Covernment premises restored 10 thawr
ongpual conditon by tha congecor et 13
oXpenas withiin a ressonadie tme ailes the
Covernment revokes (ig terrmasdon of this:
contract. In the event ruch ‘ermunadon of this
contract is doe (10 the (euit of the Contracror.
such {acriities may De retaured i pisce ot the
option of e Cuvernme=: onul service
comparaoie (0 tat provuisd for Sareuncer:s
cdlainted ¢isewnare.

fPad of causel

$2241=5 Serwce Provmons.

As prescibed :n 41.0077H)(S). mnsert 2
clausae suostancaily the same as e
‘oilowing: -

Servics Provindds (Datay )

‘al Mieosurement or sermice (1) AL service
uraisaed Oy '2e ZONTacIor soau de
Tewsured Dy swiicie Catenng equpment of
standard TasuiacTure. 0 be furusaed.,
smsuuled, Daintained. zalibrated. and read by
‘e Conoacer atits expense. When mare
ian ¢ nngie meter:3 insiailed at the servce
ocagon. 58 readings tNereof soail be Diled
canmnctvely. (o e eveat aay Teter faus o
remster {or reRsters incorrecty) the sarvice
fumshed, the partes shall agree cpon the
lengm of ime of meter maifuncoua and e
quansty of serwice delivered daneg sach
penod of time. A3 appropnate adinstment
shail be mada (o the naxt mvosce for the
gurpose of correcans such errara However,
any oeter which regsters ot more than
e PTCENC SlOW OF (a3t skail De deemted
carrect

(2} The Contractor shall reed ail maters at
periodic intervais of spproximataly 30 days
or {n sceardasce with the policyof the
cognizant reguiatory body. All billings based
on mater mmn.-.p of less A28 e dRYS O
more m days snail be proratad

(bl.wmr:m. (1) The Cantactor. at its
«xpanse shail penodicaily wspect and test
Cangector-nsiailed meters at :ntarvais oot
excanding ong yearar st intervais m
sccordance ‘#il the policy of the cognizaat
reguiatory body. The Coverament wiil bave
ths rrgitt to have represemacan daring e
nepecnon and test.

(2} AL the wnitten request of the -
Congracung Officer. the Contractor shail
make edditional tests of anry or all sech
Qeters 10 the Jresence of governmant’
repressntacves. The cost of sech adiditional -
tanes shail be oowne by e Coverament
he percantage oi errors s {ouad 0 de not
DOre RAB . SETTRAL SiOW OF fASL

'{3] No meter 0ail be piacad @ servrcs or
allowed 0 remain ia servics wirictl 2ag ao

' orTOP I FEQSURNOR (1 eXCRSS Of ce

percent acer turmal operauRy condiliors.

(&} Charpe in rojume or charcezer.
Ressonaoie nonce nail be gven by s
Canzacang Officer to the Congaczor
"sgarding any matenai changes astopated ia
\he voiume or caArsciensocs of e suiicy
sernice requised at eaca locagon.

(d) Qananuwcy of service asd cansumptun.
(1) The Cuntracior snail use ressonacie
diligancs w0 provide & reguiar snd
TURLITIDINd SUOT!y of servics at die serven
locuoon. Sut saail 3ot be iadie for daages.
bresch ai conaacs or otherwsa ‘o the
Caovermnent for failure. susoemsion.
dimmunon, of owler verrecons of service
cocasioned by or 1o consequence of any
canse beyond (e controi of the Cuntrector.
including but not limited (o scts of Gud or of
s pudiic enemy. ires. Qoods, eortiqusnes,
or other catasTovne. sTkam, o faulare or
breskdows of Taasmission or other isclitas
Provddad hat winen any suca Tasure.
suspe=son. Jim:auno. or ormer vananoer of

sarvics shail JEZTUSALE DOre ‘2Ah ondous 7
durmyg any 7enod lereundar. ia cquitacie
adiusenent snaul Se 2ade 11 Ve Dontaly
lling specified .3 Jus conwrac: iacuing ‘e
aummum =only c2arel.

‘2 1 s event e Covernment i3 una0ie
‘0 qoerale 'ne erVICR .CALS3 2 wngie 0
sart ‘or anv zause se'mnd 4 SarIL
oeuaing Sut 0t Juled 13 363 o Sua 3r Ti
‘le pudlic epemy. Ued loods, sartigueses
other catasqUPAE. If stNkes. a8 eqwiladie
idiusanent snau be @ada a1 Sa noawiyv
oiiling specziied ia Lus con@acl (inciuding e
mmsum aoawny csarge) J B penod cunoy
waichh toe Covernment i3 unaoie ‘0 agerste
fuch service (0cagon. .3 wioie or \a part.
shail exceed 1S days durmg any penod
hereunder.

(End of cause}

$22¢1-§ Change in Ratee or Termus and
Conditions ot Servics for Requistad
Supplers.

As prescribed in 41.067(c), insert a
clause substantially the same as the
following - '

Chanye in Rates or Terms and Coaditions of
Servica [or Reguiatad Sappiiers (Date}

(a] Se=vicas furnished andaer ‘Sis coagact
are subject 1o reguiados by 3 reguiatary
body. The Conmractor agress (0 gva Be
Contracang Officer writtan noucs of thse fiing
of an appuicacos (or SAange |1 FALes QF WIS
and conditions of sarvice concurrendy witd
tha Alling of the appiicacon. Such sotcas
shall fuily descnite e proposed chacge. U,
during te term of this conoace, be .
ssguistary body dawning unsdicton approves
any changes. 'S¢ Conaczor aail forward to
the Cangractng Officer 3 cooy of such
changes withia 13 days after e edective
date thereof The Concracior agrees ©
coatinue RUMISAING SEINICE 1RCEr (s
contract 11 sccordance wil (e amended
an, sud the Governmers agress (0 PSY Suca
service at the highier or iower rates as of the
dats wient suca rates 18 maae effacave.

(5) The Contractor terety represents and
warrants that carrenty and qurmg the life of
this contract the sopiicacie >upinned and
unpubiisned rate schiecuiers) saad 3ot bein

. excess of t2e lowest pudlisned and

unpabiished rute scaeduie(s| avaizsie 0 any
other customers of (3¢ same ciass under
sumisr conditions of use ana servca.

(e} (n the event BRat the reguiatory body
sromuigates any reguiation concarmng
Tacters othar than rutes waich adecs this
contract he Conoactor shau immedistesy
prowudas s copy to e Conaracting Officer.

The Government 18ail oot e bownd (0 acceot
any asgw reguiacon ncognsent with Federsi
lawe or reguistans.

(d) Any caanges (G rstes or tesvas and
conditions of service saall be made s part of

. this congact by the issuance of 2 CIBTRCT

modificauon. The etffecave date of he change
shall be t=2 eTecave date Ty Wie reguistory
Sody.
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“ e e gewee
: . (Eod efcisuet . . sarvecs {u Jrsned under s conract ' e ﬁuﬂ& age v u! !]hunn
Service Localion. 8 QN Of e, 2eroentof  Jrowidea _.5.._-«
© 522637 ' Changs in Ratas or Terms and ‘2® amouat of exe3 sues 3 ct..uup_ndab_ ‘a8 airecron of Jggr
Canattions a1 Sery«ce tor Unrequidisd N sccunwadon of Craits saau squai = Jlaca suc3 a n:aaﬂz.onoﬁaix
Suspéera, amount o -nunnppnuonﬂna p_dsnnn Sroperty w :.Bdoé \ecis 0
. to.a..__nu?.a 4120714 rbuo ‘nat .ﬁ-rﬁﬁnkuu {any 18 Fu 3 suresass @ agreed savage vaue
nuluﬂnuﬂbnuu e same ba =eait F 0 .20 Jercant i s amouct 3 eacy Waaﬂuﬁu.
ng mﬁu_ : '
2 &3 2 wvens the Conuacuar, Seors any Terswmnon LLaosiy.
Qangs in Rates or Terms and Conditions of R:EEEE.»UE ow agzer 52204 . .
Servics (or Uareguiated Suppliers (Dats) = compaenaa of the (aciiities proviaeg or @ As prescbed in 4100770, insert a
) After (insert dasel. erber Sarty may s Clausa. serves any cusiomer JLBAr AN Rmﬁﬁ%&uﬂmaum«.ﬁnﬁanuuun
"Opaest & CNANQE 1A (443 OF '8rTs and e Covernment (regaciess af wnalner tie ‘ollowreg
COnAInONS Of SerViCA UIESS GLIRrwAse Government s ewg served siDwEDAOUNY. L Liability (Dates

. prowdad 1o Qus <2nCact. S0 sarces agres inammucangy. ar oot i il Dy 2sans of these

1) a : faclitiss, e Cuagracior saail prompdy noafy (a) U the Governmaent disconanues utlity
changes upon recmot of wntten request the Government in wnnng Unisss ctterwise  sarwics wader Uns comract besors coornlecan
decaling the proposed chanige and specifying  tgresd Dy !Ea parties ia wating at that time. of the facilitiss cost recovery penod soocfied
the ressons Jor the proposed changes. the congectr shall prompdy acosiersis e in pasagrana (bl of this clause. ia

() The effecttve dawe of aay change shall credits provided for under suoparssraph conmderanos of the Cantractor fusmshing
be a3 agreed 10 oy the partes. The Caatractor  (c{1) of this clawse. p to 700 pereant of each and installing st its expensa. the aaw
herety represents and warman that the rates  montiy hill wrol there is refunded e  [aaiites descnibed heren, the Covernment
30 negocated wii not te n excass of - amougt that reflects e Government's shail pay termnacon charges. calcuiated as
publisted e unrpeSitsired rares charged to coanection costs for that pornoa of e set fordh in this clause.
any oCer custorer of the sarme class under facilities used in serving others. (b) Focility cost recovery period. Tha
simslar terres and conditions of ase and (3} In the event the Contracmr terssinates period of tme. ot excreding Gie term of this

service. this contract. or defauins s pecformance. contract. during which the net cost of the new

{¢) The failure of the parties to agree upon prioe to full cedit of axy connection charge facilites, shail be recovered by the conatractor
any change aftar 3 reasonabla period of time.  paid by the Covernment. the Contracror saall i ____ moeths. {[2sert negoucied
S-_:co giﬁnﬂ&.uroﬁﬂn-ﬁ- pay ™ e Covernment zm amount equal to duration. |

of this contract the ancredited baiancs of the coansctioa Net focaiity cost. The cost of the cew
. (d) Any changes agreed to rates, terms, or gﬂ&&-& te of ke tarrmMAALton or F%nl.iuso agrved zpon saivags vaiue
conditions as & resull of such asgotistions of sach faclities. is—
siall be made a part of this coatract by the Eﬂn.uzggaﬂu\-ngo\ : 3 \Uasert eopropriots dollar
issusnce of & contract modification. Enﬂ?ﬁm.-gg&-n«u . amount.|
(End of clause) o termunate tis coatract at any ame before {d) Montnly fecility cost recovery rats. The
A . compistion of e Aclities with respect 0 " momthly faciity cost recovery rats which the
241-4  Connection Charge.’ which tis Government is (0 pay & CONRECHON Govermment saail pay the conmracior wister
As prescribed in 41.007(e), insart a charge. In (s event the Government af 20t servica is recmved is=
nnﬁ-u.&un: tially the sams as the anulﬂua@wreunouggﬂ:f uIG:.i-s!!\n!QBu
. 5.3.13535-938 aggsg EQ\SB
ngﬂﬂiaatﬂ. pius the cost of removal, less the saivege Clouse and irsert the resaitent figare. |
. (e} Glarve. In connideration of the vaine. o _ (@) Termmaoton charges.
Contractor furmisaing a nu.BﬂEnu (¢) Termnatron after comoietron of Termunagon caarges =(Mu/tinly the
A gsgsgnl fecilities. In tha event (e Covernmant remaumoy months of the fociitins cost
gg&.gg? terminates this contract aiter compiencn of recovery pertod specified in paregraoh
the Contractor 3 Ba.nnnounuua-.dt the faciiities wich respect o which the (b} of tris clause Oy the monthty facaiity
paymsnt saail be ia the form of progress Goverzment is t0 pay & connecrion charge. cost recovery rote (n paregre=n (d) of
psyments. advance payments or as & lump Sut before (e crediting i fuil by the ths clause.|
sum. as agreed o by the parnes and as Coatracioe of anry connection charge in (Ead of diause)
permittad by appiicable law. The total sccordance wiih the terms of ths contract . -
amount payaole shail be erther the esuzmaced (58 Cagtractor shail bave tie foilowing $2241-10 Murtio Servics Locations.
. cost of S !ess the agreed o saivage opdonm L )
vaiue of S or the ectusi cose lass the (1) To retain in piacs for tweive montks or As prescnibed in 41.0071g), insert a
saivage vaius. whickever is less. As 2 more after the noace of termnanon by the clauss substanriaily the same as the
conxition precacent to final payment, the Government such facuities on coadition thac  foilowing .
ngnu!:kﬂﬂ- a reisase of any {71 I durmg such rweive-month penod. the icn Locat
claims agunst the Covernment ansing under  COOURCIOr Serves any other customer by Muitipie Servics Locacons (Daze)
or by ke virtes of such instailagon. i&«ﬂ?ﬂzul.sonﬂg shail. (al At any nme by weirten orcer. the
(b) Owrmrsiira, coeration. cnd ma:ntenance (8 Usw of allowmy credits. pay the Contracning Officar may desicn ite any
Q33368§?~§§ ggggﬁg locagon wiin e servics ares of the
0 be suoplied by e Contracior under this in like amount. manner. aod extent as e Cantrecior at wiich uality serwes shail
cause. aotwrthsranding the payment by the credit prowded for undar parsgreen (¢} of . commamnce or be disconanued. The conmrac:
Government of a connsction caarge. shail be this ciause before such termunauoa. and siall be modified ia wntng, Dy adding to or
igigiﬁlg (ii) Loxmediately, after soch tweive-moath deieting from e Service Speaficacons. the
and shail. at all imes dunng We life of this serwod (e Contractor sasil promrouy pay n came end locacon of the servica. soecxfying
CoRGISct or any rezswuis thereor. be operated  full to the Covernmaent the uncredited any different raca. the powt of delivery.
and maiawuned by the Conracior at its balancs of the coanecnon charye. . different service speciicanons. and any other
expanse. All taxes and other caaryes in (2 To remove such facilities as the terms and conditions.
coanecuon erewith, (ogether with ail Cuatractor s gwn expense widiin tweive - (b} The mmmum monthly charge svecified
liability ansing out of the consauctioa. months after the eifecnve date of the in this concract shail be equitably prorsted
o‘.n!Fo..:BEE of such fagilities.  tsrmmnanoa by the Government Prowndsd from ths perod in wiich commencement or
shall be the oblizanan of the Cantractor. wtat if e Contracior elects (Q remove such disconunuance of seevice at any sermce

(e D.-a res. .:. Cantractor adﬂ o allow faclities. the Covernment shail then have the  locadon desicnated under e Service
the Cavernme:t. on escn monthiv bill for option of purchasing suca faclities at the Speaficanons snail becoms eifeciive.



(End of ciause)

52241=11 ElecTic Service Territory
Compiance Reoresentadon.

As presenibed in 41.007Th), insert a
"epresentagon suostanually the same as
e fc awng

Public law !00=~I12, Slecmic Sernce Temtory
Compiiance Repressatation (Date)

{a] The Offeror represents as part of i
ader that he Offeror's sale of elecTiaty u
accordancs with the terms and conaitons of
fus saucitageon is{ ;isaot( | conmstent
with Public Law 100-202, secacn 801

(5) The Offeror's supporang raconaie is as
{ollowe: .

(End of clause)

52241=12 Nonrefundabdie, Nonrecurring
Service Charge.

As prescribed in 41.007(), insert a
clause substantally the same as the
foilowing:

The Covernment may pay.a ooarefundabie.
0aTECUTIMY CIATYE waen (e mues and
"eyUis0ons of & UCPlier requure tiat 4
mlantr ‘IV '1] a caarge {or ‘te Litaqon of
servica. ;2! 2 conmbuacn w ud of
nIquUcTon. ar 1) a nonrefuncacie

 Demoersnid (se. Tus CIArgE may ar Mmay 10t

be w1 sdditicn (o or 1a liew of a connacnon
caarge. Therefore. (tere is deredy sdded 1o
‘he Contractor's scheduls & noarefundasie.
acarecuming caarge for ate
anount of S, doilars puyunble

{specfy datas or scheduies =
(End of cause) :

$2241-13 Capitat Ceaita,

As prescribed in 41.007(]), insert 2
clause substandally the samas as the
lollowing

Capital Credits (Date)

(a) The Govemnmaent is a member of the
(coopersdve name) and as
any other member. is entitied to capital
awdits consiscent with the by-lawe of the

cooperadve. which states the obligation of A

the Contractor o pay capital credils and

which speciies Be mmndtﬁd—ng 3—1@
slyaent.

‘b) Within 80 days aster ‘¢ closs of '~e
Canersctor's fiscas year. ‘23 Concacior nail

" furmisg to e Contracang Qfficer. ar e

iesignateq representanve of e ConTannn
Qfficar. .3 wniang, a st of aced Sens Sy
sonouact Tumoer. year. aad Setvery poi-t

"Alsa. :ae Conzaceor saaul state e amouat of

amtal credils (0 be paud (o e Gavernraent
aod the date the payment is o be mads.

(¢} Upon termunstoa or expirason of this
contract unissy e Government directs wiat
unpaid capitai credits are 0 be spplisd 0
another coaTacy Be Cantractor saail make
payment to the Covernment for the uapaid
crudits. '

(d) Payment of capital credits wil be mads
by carafied check. payabils 1o the Treasurer
of the United States: and (orwarded to the
Cantracting Officer at uniess
otherwise directad i wnting by tie
Cantrectng Officer. Checks shall cite the
current o last coatract aumber and indicats
whather the check is partial or final payment
for all capital credits accrued.
(Ead of clause)

{FR Doc. 91=1224S Filed 5-23-31: &4S am|
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NEVADA POWER COMPANY /-/5 =/
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SOHN N A=_ TCE=
Serocr o2 S~==s —:."'.

Govermnmental Aféa

July 23, 1991

Ms. Beverly Fayson

General Services Administration

FAR Secretariat (VRS)
18th and F Streets, N.W.
Room 4041

Washington, D.C. 20405

Dear Ms. Fayson:

Nevada Power Company submits these comments in support of the
comments by the Edison Electrical Institute concerning the
Acquisition of Utility Services (56 Fed. Reg. 23982 (1991)).
Nevada Power Company is a member utility of the Edison Electrical
Institute.

Founded in 1906, Nevada PowerVCOmpany serves the electric

utility needs of most of Clark County (Las Vegas) Nevada and a

portion of Nye County, Nevada, covered by the Nevada Test Site. At
the end of 1990 the Company served a customer base of 347,969
customers, an increase of almost 30,000 customers over the previous
year. Included in the customer base are a number of federal
facilities.

Providing reliable electrical service to a rapidly expanding
customer base has required very careful resource plann;ng over the
last several years. We have worked closely with the federal
facilities that we serve to assure that their needs are adequately
addressed in our expansion efforts.

Nevada Pover Company is regulated by the Public Service
Commission of Nevada under authority granted to the Commission by
state law. The rates charged for the provision of electrical
service are set by the Commission through consideration of the
entire customer base, including federal facilities. As in most
regulated-utility contexts, the Company is not allowed to
differentiate between custoners in the same class.

» | JL 23 199l
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‘ The Company recognizes that the regulations under
consideration have taken into account the Congressional mandate
contained in Pub. L. No. 99-500, and Pub. L. No. 100-202, that the

: acquisition of utility service by Federal facilities not be pursued
in derogation of state public utility laws. As pointed out by the
' Senate in its report accompanying Pub. L. No. 99-500, Nevada Power
and other electric utilities have built necessary capacity, as
mandated by the State Public Service Commission, to serve all our
customers, including the federal facilities within our service
territory. Were the Federal facilities that the Company serves
allowed to obtain electric power from an outside provider, the
remaining customers of the Company would be obliged to pay higher
rates to offset the decrease in customer base and resulting
stranded investment. '

To help prevent a situation of this nature from arising
through misinterpretation of the proposed regulations, Nevada Power
Company fully supports the modifications to the regqulations
suggested by the Edison Electric Institute. The  proposed
amendments help to clarify certain parts of the regulations that
may be 1nterpreted in ways that would not conform to the intent of
Congress.

The Company is particularly concerned that the proposed FAR
and the DFAR regulations be coordinated to assure that the proposed
‘ DFAR regulations adequately reflect the intent of Pub. L. 100-202,
Section 8093. Because of that concern we draw particular attention
to Edison Electric Institute’s recommended amendment to Section
241.004-1 of the proposed DFAR to read as follows:

(1)In addition to the requirements of FAR .
. 41.004, which includes the requirement that
federal agencies shall not purchase
electricity in any manner inconsistent with
State " law, DoD recognizes the |unique
characteristics of electric utility systems
built under State-created obligations to serve
all customers, including federal facilities,
within their service territories. In
accordance with Pub. L. No. 100-202, Section
8093, DoD shall comply with the current
regulations, practices and decisions of
independent regulatory bodies which are
,subject to judicial appeal. governing the
provision of  electric utility service,
including State utility commission rulings and
electric utility franchises or service
territories established pursuant to State
statute, State regulation, or State-approved
territorial agreements. This policy does not
extend to. requlatory bodies whose decisions
are not -subject to appeal nor does it extend
to nonindependent requlatory bodies.
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Nevada Power Company would be pleased to provide any
additional information that FAR might  require to supplement the
Edison Electrical Institute comments.

Respectfully Submitted,

6/0%/" ﬁ@? e

hn W. Arlidge
Senior Vice President
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Cuivre River Electric | | -
Cooperative, Inc, ,
{112 E. Cherry St.. P. O. Box 160

Troy. MO 63379 . :
Telephanc: (114) §2R-8261 July 23, 1991

Ceneral Scervices Administration
FAR Sacrctariat (VRS)

18th and F Streets, N.W.
Washington, DC 20405

Re: Comments on Prpposed Federal Acquisition Regulation:

Acquisition ofl

. Dear Sir or Madam: ‘ !
The Naticnal Rural Electric Cooperative Association (NRECA) is the
national service organization for the mozre than 1,000 rural
" clectric systems which service 25 million consumer-ownera in 47
states. Many of these systems provide electric service to federal
rfacilities: consequently, these proposed rogulations will have a
direct impact upon these pystems.

NRECA and cCuivre River | Electric Cooperative, Inc. (CREC) isa
~ ' concerned that many of t e provisions of the proposed rule would
unintentionally have serlous impacts on cocperatives and their
members because they igngre the unique way in which cooperatives
are structured as member-g¢wned, not=-for-profit entities. Adoption
of these rules as proposed could require viclations of cooperative
by-laws; articles of lncerporaticn; United States Department of
Agriculture, Rural Electqitication Administration (REA) mortgage
requirements; as well as istate. laws governing cooperative opera- -
tions when electric serv;ue is provided to covered federal

installations.
Part 52.241-13 Capital Crpdits,
Of primary concern to CA and CREC are subsections (b) and (c¢)

of proposed Part 52.241~-13 Caplital Credits, NRECA and CREC agree
with subsection (a) which indicates that the government, as any
other member of a cooperakive:

is entitled to capital credits consistent with the by-laws of
the cooperative, which states the obligation of the [¢ooper=~
ative] to pay capita credits and wnicn spccities the method
and timec of payment.

By countrust, NRECA and C believe that compliance with the re-

quirement of subsection (b), L.e,, to state, within 60 days after

the close of the fiscal year, the amount of capital credits to be

: paid to the government and the date the payment is to be made,
' would be difficult, if nok impossible.

Branch OM entzville, MO*Hwy. 61-Prospect R4,
C— oA A 1008
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General Services Administration

FAR Secretariat (VRS) FAR Case No. 91-13
July 23, 1991

Page 2 -

First, providing the gmount of the capital credit accrued within
60 days of the fiscal year-end would pose a problem for some
cuoperatives. An electric ¢ooperative typically provides notifica-~
--tion of, or ._assigns, capital credits annually to each of its
members as soon as practicable after the close of its fiscal year-
end. Capltal credits cannot be assigned, however, until the
covperative's annual financial statements have been audited. The
amount of such capital credit assignment, thersfore, may not be
available within 60 days of the cooperative's fiscal year-end,
depending .upon whether its annual audit has c¢oncluded. Additionale-
ly, many distribution cooperatives are member-owners of generation
and transmission cooperatives (G&T's), and as such, are entitled
to receive capital credits from the G&T. Since these capital
credits are considered by'distrlbution cooperatives to be non-
operating incomes which impact their margins, it would be virtually
impecssible to determine the appropriate capital credits due the
distribution cooperative from the G&T, and conseqguently due the
‘distribution cooperative's!own member-owners, within 60 days after
the close of the distributlon coopcratlve s flscal year.

Second, providing the timing of when the capital credit cash payout
will be made ls even more problematic. Caplital credits are typi-
cally paid out in cash ta members (j.e., retired) several years
after the cupital credit |ussignment. While many cooperatives,
pursuant to policies of their boards of directors, have established
cdpilal credit retlrement cycles which set the tlming of capital
credit cash payout, such timing can be changed at the discretion
of the cooperative's board of directors in response to the changling
capital needs of the cooperative. If, during the period befors
capital credit retirement, xne cooperative experisnces the need for
increased cupital resulting from some catastrophic circumstances
-such us tornadoes or savers ice storms, changes in available
financing or other changing conditions, it might be necessary to
withhold payment of those capital credits.  Additionally, as
discussed below, the cooperative is prohibited from paying capital
credits unless the cooperative -has met the financial standards
estubllished by the Unitad1ftataa Department of Agriculture, Rural
Electiriflication Administration, and anyone else who is a co-
mortgagee with REA.

Mure importantly, NRECA and CREC belleve that subsection (¢) would
require the cooperative to violate its own by-laws, articles of
incorpuration and, consequently, state laws governing cooperatives.
Under subsection (¢), cooperutives would be required, upon termina-
tion of expiration of a cpntract, to pay the government for all
unpala capital credits. As. indicated lin subsection (a) guoted
sbove, the government is entitled to be pald for capital credit via

«)
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the method and at the time provided for in the cocoperative's by-
laws. Provisions requiring payment at the expiration or termina-
tion of a contract would Jinerally be inconsistent with the very
terms and conditions which subsection (a) recognizes as controlling
the provision of service from a cooperative to one of its menbers,
the government. Such actions on the part of the cooperative would
algo. most likely violate applicable state laws which govern the
operation of cooperatives within the particular state.

Capital credits are unique #o not-for-profit electric and telephone
cocperatives and, of necessity, must be treated in a manner which
is consistent with their byrlaws, as well as all applicable federal
and state laws. A cooperative has no "profits" to be disbursed as
investors. Ralher, Lo the 'extent that income exceseds costs, these
*marging" accumulate as capital credits. They are, in accordance
with the cooperative's by=laws, returned tc the member-owners in
direct proportion to theirjuse of electricity. Return of capital
credits to a cooperative's members is made in a manner which must
be consistent with the raqbiramsnts of the cooperative's by-laws.
As a member of the couoperative, the government is entitled to be
paid its capital credits consistent with the cooperative's by-laws;
it is not however, entitled to special privileges., Provision of -
capital credits to the government in a manner which is inconsistent
with the cooperative's by-laws would grant the government a
preference over other coop?rative members.

Preferential treatment for| the government's capital credits over
those of the uther cuuperaliive members could result in an electric
cooperutive's loss of cooperative status under federal income tax
laws. Maintenance of cooperative status is required in order to
preserve an electric cooperative's income tax exemption. In order
to qualirfy for cooperative status, an electric cooperative nust
conduct its bLusiness in a douperative manner, or on a “cooperative
basis", treating similarly!situated members aqually.

Additionally, rural electrlc systems, as generally small "not-for-
profit" entities, have limited sources of capital. The majority
of their capital requirements are met by the REA. In order to be
eligible for these loans, rural electric systems are resquired to
develop and maintain certain equity levels. Disbursing capital
credits may be restricted g9r prohibited by REA, depending upon the
equity level of the borrower. Thus, repaying the capital credits
as required in Part 52.244i13 could be in violation of the terms
and conditions contained .within the government's own mortgage
requirements, could causd the cooperative to default on its
mortgage with REA or other lenders, or at a minimum, could prevent
the cooperative from competing to serve the governmaent's load where
such competition is consistent with state laws. '

JUL zz
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Part 52.241-8 Connection Charge, also creates a procedure which is
inconsistent with the way in which cooperatives operate as not-for- .-
profit member-owned systems. Under the proposed rules, the cost
of providing connection facilities for the government would be
shifted from the government to other cooperative members. While
not only unfair to other caooperative members most probably this is
also a violation of the, coocperative's by=-laws and the state
statutes which govern thq way cooperatives operate within the
state. |

Part 52.241-8 provides in relevant part that the govermment shall
pay a connection charge to cover the contractor's cost of furnish-
ing and installing new connection facilities. Then, on each
monthly bill for service furnished, the government receives a
credit until the accumulation of credits equals the amount of such
‘connection charge. This is inappropriate where the contractor is
a not=-for=profit cooperative and these credits would requirs other
cocperative members to bear the cost of facilities constructed to
meet the requirements of the government, as well as their own.

In a cooperative utility, rates are based upon the actual cost of
doing business. Connection fees are typically charged only in
cases in which the rute upplicable to the prospective consuner is
not adequate to meet the expected costs of serving him. Since the
rate does not cover the cost of the facility needed to serve the
government, providing the government with a credit fer ceonnection
racilities which were bulilt to serve the government's own load
would mean that those costs would have to be borne by the coopera-
tive's other members. This would not only be unfair to those other
members who are already paying the cost of facilities built to meet
their loads, but would prgbably be in violation of the coopera-
tive's by-laws, as well as|stute statutes which govern the way in
which cooperatives operate within the state. Such action coula
also be considered as an unlawtul disbursement of capital credits.

Because of the unique natire of rural electric cooperatives, we
request a meeting with you to discuss the problems presented by the
propused rule. Should you have any questions, please fewel free to
vontact Michael Oldak, NR lA's Regulatory Counsel, at (202) 857~

9607.

l' ceraly

] } B'M

{ Dan L. Brown

' General Manager/CEO
BB/ml
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July 23, 1991

General Services Administration
FAR Secretariat (VRS) ,
18th & F Streets, N.W., Room 4041
Washington, D.C. 20405

RE: In Reference to FAR Case 91-13
Our File No.: 303,869.1

Dear Sir:

Golden Valley Electric Association, Inc., is a rural electric
cooperative association in the State of Alaska, which serves nearly
50,000 interior residents. Golden Valley Electric Association and
its members wish to express opposition to the proposed FAR Case 91-
13.

In section 52.241-13 Capital Credits, subsection (a), the
proposed regqulation states that the government shall be treated "as
any other member, entitled to capital credits consistent with the

- bylaws of the cooperative." Subsection (a) should be the light

that guides the proposed regulation on the acquisition of services
from utilities. Unfortunately, subsections (b), (¢), and (d) are
inconsistent and directly adverse to the interests and intent of
the bylaws of Golden Valley Electric Association.

Capital credits, which are allocated from the operating

‘margins of the cooperative, are the only equity within the

cooperative utility system, and are paid to members depending on
the financial condition of the cooperative.

Subsection (c), requiring payment of all unpaid credits upon
termination or expiration of this contract is also in violation of

~ "
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the bylaws. All members of the co-op must leave the capital
credits in the control of the co-op for several years after
termination for use as its equity. Sound financial plannlng
requires flexibility in paying out capital credits. The association
~cannot operate if required to pay out capital credits as proposed
in FAR 91-13.

Additionally, it would be impossible for Golden Valley
Electric Association to furnish a 1list of accrued credits by
contract number, year, and delivery point within sixty days after
the close of the contractor's fiscal year. The process of
allocation and notice of capltal credits is as follows:

1. The books have to be closed for the year:;
2. The audit must be performed;

3. An analysis of the flnancxal condition of the co-op must
be done. _

4. ‘The board of directors for the co-op has to approve the
. proposed allocation of capital credits for the year.

On average, this process takes six months - well in excess of
the two month limit that would be imposed by subsection (b). No
other member of the cooperative may insist on notice within sixty
days. To allow the government such preferential treatment would be
a clear violation of the bylaws, and would result in unacceptable
costs to all cooperative members.

Further, Golden Valley Electric Association questions the
requirement that all capital credits be payable by certified check.
However, as long as the cost of processing a certified check is
deducted from the distribution, it may prove acceptable.

In conclusion, subsections (b), (¢c), and (d) are in direct
conflict with subsection (a) of the proposed rule. It is Golden
Valley Electric Association's mission to provide electric service
to the members at the lowest cost consistent with sound economic
use of resources through responsible management of its capital and
equity. Section 52.241-13 would make it impossible for Golden
Valley to adequately achieve its mission. Though the government is
a valued customer of the cooperative, the imposition of this’
proposed rule would have a profoundly detrimental effect on the
internal accounting issuing system of the cooperative, in addition
to resulting in prejudicial discrimination against the other co-op

‘ ‘ members. As stated, the proposed rule is unacceptable, and if
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passed, Golden Valley Electric Association may be precluded from
offering continued services to the government.

Yours,‘
BIRCH, HORTON, BITTNER & CHEROT

&uauu\ # (o Por Cory Borgrse

- Cory R. Borgeson
Local Counsel for Golden Valley
Electric Association

JAG/1ks
cc: Senator Ted Stevens
Senator Frank Murkowski

Congressman Don Young
NRECA Dave Hutchins

. 3014
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Corperate Counse!
VIA TELECOPIER (202) $01-3341

Ms, Beverly Fayson

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington D.C. 20405

Dear Ms. Fayson:
These comments refer to.FAR Case 91-13.4

Hawaiian Electric Company, Inc. and its subsidiaries agree
with and support the comments submitted by the Edisen Electric
. Institute (EEI) which apply to the Acquisition of Utility Services
under the Federal Acquisition Regulation (FAR) to the extent that
. they would apply to utility services in Hawaii.

It is important that the proposed FAR changes applicable to
contracts for utility services comply with the intent of Congress
under Section 8093 of the Dapartment of Defense Appropriations Act
of 1988, Public Law 100=-202, which requires that federal purchases
of utility services be consistent with State law. Adopting the
comments of EEI will ensure that this happens. It is particularly
important that the final regulations reflect the EEI comments and
their many changes to the technical langquage. These changes are
necessary to comply with the above intsant and helpful in creating

'~ a workable systen. '

Should you have any questions regarding this issue, please
call me at (808) 543-4700.

Very truly yours, '

M Gobse

. . | ‘ o JL 23 199)

An HE! Company
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General Services Administration
FAR Secretariat (VRS)
- 18th and F Streets, N.W.
 Washington, D.C. 20405

RE: Comments on Proposed Federal Acquisition Regulation: Acquisition of
Utility Services, 56 Federal Register 23982 (May 24, 1991) (FAR Case 91-13)

Dear Sir or Madaiﬁ:

systems which service 25 million consumer-owners in 47 states. Many of these systems
provide electric service to federal facilities; consequently, thcse proposed regulations will
have a dn'ect impact upon these systems.

l - NRECA is the national service organization for the more than 1,000 rural electric

NRECA is concerned that many of the provisions of the proposed rule would
unintentionally have serious impacts on cooperatives and their members because they
ignore the unique way in which cooperatives are structured as member-owned, not-for-
profit entities. Adoption of these rules as proposed could require violations of
cooperative by-laws; articles of incorporation; United States Department of Agriculture,

- Rural Electrification Administration (REA) mortgage requirements; as well as state laws
governing cooperative operations when electric service is provided to covered federal
installations.

Part 52.241-13 Capital Credits.
Of primary concern to NRECA are subsections (b) and (c) of proposed Part 52.241-13
Capital Credits. NRECA agrees with subsection _(a) to the extent that it indicates that

the government is a member of the cooperative and, as such, must comply w1th the
bylaws of the cooperative, just as any other member of the cooperative.

W 23 19
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. By contrast. NRECA believes that compliance with the requirement ot subsection {b).
Le., to state, within 60 days after the close of the fiscal year, the amount of capital credits
to be paid to the government and the date the payment is to be made would be difficult.

it not impossible. :

First, providing the amount of the capital credit accrued within 60 days of the fiscal year-
end would pose a problem for some cooperatives. An electric cooperative typically
provides notification of, or assigns, capital credits annually to each of its members as
soon as practicable after the close of its fiscal year-end. Capital credits cannot be
assigned, however, until the cooperative’s annual financial statements have been audited.
The amount of such capltal credit assignment, therefore, may not be ‘available within 60
days of the cooperative’s fiscal year-end, depending upon whether its annual audit has
“concluded. Additionally, many distribution cooperatives are member-owners of
generation and transmission cooperatives (G&Ts), and as such, are entitled to receive
capital credits from the G&T. Since these capital credits are considered by distribution
cooperatives to be non-operating incomes which impact their margins, it would be
virtually impossible to determine the appropriate capital credits due the distribution
cooperative from the G&T, and consequently due the distribution cooperative’s own
member-owners, wlthm 60 days after the close of the distribution cooperanve s fiscal
year. :

: Second, providing the timing of when the capital credit cash payout will be made is even
. more problematic. Capital credits are typically paid out in cash to members (i.e., retired)
several years after the capital credit assignment. While many cooperatives, pursuant to
policies of their boards of directors, have established capital credit retirement cycles
which set the timing of capital credit cash payout, such timing can be changed at the
discretion of the cooperative’s board of directors in response to the changing capital
needs of the cooperative. If, during the period before capital credit retirement, the
cooperative experiences the need for increased capital resulting from some catastrophic
circumstance such as a hurricane, changes in available financing or other changing
conditions, it might be necessary to withhold payment of those capital credits.
Additionally, as discussed below, the cooperative is prohibited from paying capital credits
unless the cooperative has met the financial standards established by the United States
Department of Agriculture, Rural Electrification Administration and anyone else who is

a co-mortgagee with REA. »

More importantly, NRECA believes that subsection (c) would require the cooperative
to violate its own by-laws, articles of incorporation and, consequently, state laws
governing cooperatives. Under subsection (c), cooperatives would be required, upon
termination or expu'auon of a contract, to pay the government for all unpaid capital
credits. As indicated in subsection (a) quoted above, the government is entitled to be
paid for capital credits via the method and at the time provided for in the cooperative’s
_ by-laws. Provisions requiring payment at the expiration or termination of a contract
_‘ ‘ would generally be inconsistent with the very terms and conditions which subsection (a)

W I12°1el
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recognizes as controlling the provision of service from a cooperative to one of its -
members, the government. Such actions on the part of the cooperative would also most
likely violate applicable state laws which govern the operation of cooperatives within the
particular state.

Capital credits are unique to not-for-profit electric and telephone cooperatives and, of
necessity, must be treated in a manner which is consistent with their by-laws, as well as
all applicable federal and state laws. A cooperative has no "profits" to be disbursed to
investors. Rather, to the extent that income exceeds costs, these "margins" accumulate
as capital credits. They are, in accordance with the cooperative’s by-laws, returned to
the member-owners in direct proportion to their use of electricity. Return of capital
credits to a cooperative’s members is made in a manner which must be consistent with
the requirements of the cooperative’s by-laws. As a member of the cooperative, the
government is entitled to be paid its capital credits, consistent with the cooperative’s by-
laws; it is not however, entitled to special privileges. Provision of capital credits to the
government in a manner which is inconsistent with the cooperative’s by-laws would grant
the government a preference over other cooperative members. '

Preferential treatment for the government’s capital credits over those of the other
cooperative members could result in an electric cooperative’s loss of cooperative status
under federal income tax laws. Maintenance of cooperative status is required in order
to preserve an electric cooperative’s income tax exemption. In order to qualify for
~ cooperative status, an electric cooperative must conduct its business in a cooperative
manner, or on a "cooperative basis," treating similarly situated members equally.

Additionally, rural electric systems, as generally small "not-for-profit" entities, have
limited sources of capital. The majority of their capital requirements are met by the
REA. In order to be eligible for these loans, rural electric systems are required to
develop and maintain certain equity levels. Disbursing capital credits may be restricted
~ or prohibited by REA, depending upon the equity level of the borrower. Thus, repaying
the capital credits as required in Part 52.241-13 could be in violation of the terms and
conditions contained within the government’s own mortgage requirements, could cause
the cooperative to default on its mortgage with REA or other lenders, or at a minimum,
could prevent the cooperative from competing to serve the government’s load where such
competition is consistent with state laws.

Part 52.241.8 Connection Chégges

Part 52.241-8 Connection Charge, also creates a procedure which is inconsistent with the
way in which cooperatives operate as not-for-profit member-owned systems. Under the
proposed rules, the cost of providing connection facilities for the government would be
shifted from the government to other cooperative members. While not only unfair to
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other cooperative members, most probably this is also a violation of the cooperative's by-
laws and the state statutes which govern the way cooperatives operate within the state.

Part 52.241-8 provides in relevant part that the government shall pay a connection charge
to cover the contractor’s cost of furnishing and installing new connection facilities. Then.
on each monthly bill for service furnished, the government receives a credit until the
accumulation of credits equals the amount of such connection charge. This is
inappropriate where the contractor is a not-for-profit cooperative and these credits would

- require other cooperative members to bear the cost of facilities constructed to meet the
requirements of the government, as well as their own.

In a cooperative utility, rates are based upon the actual cost of doing business.
Connection fees are typically charged only in cases in which the rate applicable to the
prospective consumer is not adequate to meet the expected costs of serving him. Since
the rate does not cover the cost of the facility needed to serve the government, providing
the government with a credit for connection facilities which were built to serve the
government’s own load would mean that those costs would have to be borne by the
cooperative’s other members. This would not only be unfair to those other members
who are already paying the cost of facilities built to meet their loads, but would probably
be in violation of the cooperative’s by-laws, as well as state statutes which govern the way
in which cooperatives operate within the state. Such action could also be considered as
an unlawful disbursement of capital credits. |

Because of the unique nature of rural electric cooperatives, we request a meeting with
you to discuss the problems presented by the proposed rule. Should you have any

questions, pleast feel free to contact Michael Oldak, NRECA'’s Regulatory Counsel, at
(202) 857-9607.

Respectfully subnr'tﬁd,\

Bob Bergland
Executive Vice President

BB:rk |
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The American Gae Asseciation (A.G.A)) files these comrnents on the proposed
revision of the Federal Acquisition Regulations (FAR) (56 Fed. Reg. 23982 (May 24,
1891)). |

A.G.A. is a national trade association comprising some 250 natural gas distribution
~ and transmission companies located throughout the United 'Statesi A.G.A. members
account for 85 percent of the nation’'s total annual naturéi gas utiity sales. Many
mernbers sell and transport gas for the federal government. Hence, A.G.A. has.a viial
interest in this proceeding. ,

. SUMMARY |
~In these comments, A.G.A. shows thet Executive Order No. 12612, reprinted in |
52 Fed. Reg. 41685 (Oct. 30, 1987), and the Federal Property and Administrative
Services Act (FPASA), 40 U.S.C. §471, require that the p)roposed regulations be modified
tov make it clear that executive agenCiee and departmente (collectively referred to here as
federal agencies) must abide by state policies governing utility serviee, including service

areas and service conditions.

JUL 23 jggl



N 19

-d-

I FEDERAL AGENCIES MUST COMPLY WITH STATE POLICIES
. §41.004-1(d)(1) and (e) of the proposed reguiations bar an agency from buying
electricity in éhy way that is "inconsistent with sféte law governing the providing of electric
utility service, inclUdi;ag state utility commission rulings and electric utility franchises or
sérvice territories established pursuant to state statute, state regulation, or stafe-approved
territorial agreements." |
As discussed below, Executive Order No. 12612 and the FPASA mandate that this
principle be applied to the acquisition of other utility services as well, including natural gas
transportation service.'
Executive Orders have "the force and effect of a statute*.? As a result, federal
agencies must combly with Executive Orders. Executive Order No. 12612 re.quires'
. exécutive departments and agencies to abide by a preé‘cribed set of federalism principles
designed to ensure that the federal government does not encroach on the authority of the
states to address local issues, as reserved by the Tenth Amendment to the U.S.
Constitution. A copy 6f Executive_ Order No. 12612 is attached in Appendix A of these
comments.
The Executive Crder notes that “[ijn most areas of governmental concern, thé

States uniquely possess the constitutional authority, the resources, and the competence

'The revised regulations cover only "utility services"
(§41.000). The regulations expressly do not encompass the purchase
of commodities, such as natural Qgas, from a utility
(§41.002(b) (4)) .

’Association For Women In Science v. Califano, 566 F.2d 339,

‘ 344 (D.C. Cir. 1977).
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to discern the -sentiments of the people and to govern accordingly . . . ' (§'1>(e)). The
“constitutional authority" referred to are the powers reserved for states by the Tenth
Amendment. Thé Executive Ofder observes that “[t]he nature of our cohstitutional system
encourages a heaithy diversity in the public pélicies adopted by the people of the several
States according to their own conditions, needs, and desires.” (§1(f)).

As a result, the Exeéuﬁve Order declares that "Federal action linﬁiting the
policymaking discretion of the States should be_takén only Where constitutional authprit_y
for thé action is clear and certain and the nation‘al‘activity is necessitated by the presence
of a problem of national scope” (§3(b)).

Especially significant here is the directive in the Executive Order that requires
federal agenéjes. "wl%en undertaking to formuiate and i,rnblement poiicies that have
federalism implications®, to "[r]efrain to the maximum extent possible, from establishing
uniform, natibnal standards for programs and, when possible, defer to the States to‘

establish standards.” (§3(d)(2)). This directive is reinforced by the statement that “[a]ny
regulatory pfeemption of State law shall be restricted to the minimum level hecessary to
achieve the 6bjectives of the statute pursdant to which the regulations are promulgated"
(84(c)). | | |
| The concern about infringing on state authorify is highlighted by the establishment
in the Executive Order of special prdcedures to be applied if there is even the possibility
of an infringement.» As soon as an Executive Department or agency fdresées the
possibility of a conflict between State law and Federa]ly protected interests within its area

of regulatory responsibility”, declares thé Executive Order, “the department or agency shall
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consult, to the extent practicable', with appropriate officials and organizations representing
the States in an effort to avoid such a conﬂiét" (§4(b).

Moreover, the federal government has recognized that it is bound by state policies
regarding utility service. The FPASA, 40 U.S.C. §§471, 481(a)(4), authorizes GSA to
represent the federal governmeht in proceedings before state public service commissions
(PSCs). The federal government "submits to the state’s determination, through its
regulatory agency, as to the availability and cost'of public utility service.” A treatise
notes:* |

Since 1949, the GSA has closely monitored and, in some cases, intervened

in rate hearings before state commissions where the rates requested by a

utiity would greatly affect the cost of. services to the United States

government. -GSA gives close attention to rate design to insure that the

government does not pay a disproportionate part of any increase and is not
discriminated against in the setting of rates.
lhdeed, a PSC cannot impair the right of GSA to represent the federal government in PSC
proceedings.®

The proposed reguiations recognize the federal government’s interest in PSC

prbt:eedings. For example, the proposed regulations require federal agenciés to notify

GSA if "a regulated supplier proposes changes in rates or terms and conditions of service

that may be of interest to other Federal agencies and intervention before a regulatory

_ 1 American Gas Association, Requlation of the Gas Industry,
:§4.12[47] (1990). > ’

‘m.

©. M;m%ﬁf_&éd_mﬂwm 422 F. Supp. 676
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body is considered justified” (§41.006-2(b)). The agency can ask GSA to authcrize the
agency to intervene on its own‘ behalf in the PSC proceeding. In addition, the proposed
regulations say that any PSC order that changes the rates of a utility t'h'at prdvides service
to a federal agency "shall be made a part of the_ contract [between the utility and the
federal agency] by contract modification” (§41.006(c)). Hence, the federal government
recognizes that it is bound by PSC orders. |

The federalism principles underlying Executive Order No. 12612 and the FPASA
require that the proposed regulations make it clear that federal agencies must abide by
policies esteblished by states when procuring utility service. These policies include the
franchises gramed by most states to utilities, including natural gas local dist}ibution ’
c'ompanies (LDCs), td serve a specific service area.’ In return for a franchise, LDCs have
an obligation to serve all of the needs of the consumers in the service area. LDCs built
their distribution systerns. to serve these needs. This package of service obligations and
business dpportunities would be undermined if federal agencies could ignore service
areas determined by a'state. Hence, federal agencies must adhere to the service area
determinetion by the state. | | |

it bears emphasis that adherence to the service area determihation by the state
does not necessarily affect a federal agency’s choice of a natural gas supplier. As noted,

the proposed regulations address only natural gas transportation service, not sales

k3

‘National Association of Regulatory Utility Commissioners,
1989 Annual Report on Utility and Carrier Regulation" (referred to
here as "NARUC Report"), table 69, pp. 564 (1990).
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service. Moreover, virtually all LDCs provide transportation service.’

Likewise, the federalism principles underlying Executive Order No. 12612 and the
FPASA requiré that the proposed regulations make it clear that a federal agency should |
negotiate a contract that is consistent with the service conditions in the tariff approved by
the state’s PSC. Service conditions, too, are a local concern and afe best addressed by
the state. Most states require utilities to obtain regulatory approval in order to construct
facilities and piovide service.® Forty-nine states and the District of Columbia regulate the
rates for natural gas service for ultimate consumers.® |

There is a substantial risk that state policies regarding service conditions would be

undermined if the proposed regulations allow federal agencies to insist upon service

conditions that are ihconsistent with conditions approved by the state. Likewise, an LDC
might be subject to conflicting obligations. For example, the contract provision mandated
by 552.241-10 authorizes the agency to “[a]t any time . . . designate any location within
the service area of the'Contfactor [utility] at which utility service shall commence or be
discontinued.” An agency might argue that this provision allows it to "bump*, or interrupt
service to, an existing shipper at a delivery point or to require the utility to construct
facilities to provide service at any location. That could conflict with ihe service priorities

in the PSC-approved tariff and undermine state policies.

A recent survey by A.G.A. found that 92 percent of LDCs
provide transportation service. "Gas Distribution Industry Pricing
Strategies - 1990 Update”, p. 4. 2 '

®NARUC Report, tables 67 & 68, pp. 560-563.

'NARUC Report, table 4, pp. 420-421.
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This compelling state interest in ensuring compliance with its policies is reinforced
by the directive ‘vin the Executive Order that federal agencies “[r]efrain, to the maximum
extent possible, from establishing uniform, national‘standards for'pfcgrams and, when
possible, defer to the States to establish standards" (§3(d)(2)). There is “no problem of

national scope” that could justify deviating from this mandate to abide by state policies

- (53(b)).

Hence, the federalism principles underlying Executive Order No. 12612 and the
FPASA requiré that agencies abide by state policies regarding ,utili_ty‘ service areas and
operations. The proposed regulations should incorporate a proQision that reflects this
directive. |

Thank you for this opportunity to comment.

Respectfully submitted,

' _ ._ WERICAN GAS
July 23, 1891 o : By:

Michael Baly I, Preside

Kenneth M. Albert

Counsel, Legislative and
Regulatory Affairs

American Gas Association

“Andrea R. Hilliard
Director, Legislative and
Regulatory Affairs and
Assistant General Counsel
Américan Gas Association
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For further information concerning these comments, please contact:

. Kenneth M. Albert
Counsel
Legislative and Regulatory Affairs -
American Gas Association
1515 Wilson Boulevard
Arlington, Virginia 22209
703/841-8464
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Title 3—

The President

Executive Qrder 12612 of QOctober 26. 1987

Federalism

By the authority vested in me as President by the Constitution and laws of the
United States of America. and in order to restore the division of governmentai
responsibilities between the national government and the States that was
intended by the Framers of the Constitution and to ensure that the principles
of federalism established by the Framers guide the Executive departments and
agencics in the formulation and implementation of policies. it is hereby
ordered as follows: - '

Section 1. Definitions. For purposes of this Order: oo -

(a) “Policies that have federalism implications” refers to regulations. legisia-
tive comments or proposed legisiation. and other policy statements or actions
that have substantial direct eflects on the States. on the relationship between
the nationai government and the States. or on the distribution of power and
responsibilities among the various levels of government.

(b) “State” or “States” refer to the States of the United States of America.
individually or collectively. and. where relevant. to Slate governments. includ-

ing units of local government and other political subdivisions established by
the States. ‘

Sec. 2. Fundamental Fedem]ism Principles. In formulating and impiementing
policies that have federalism implications. Executive departments and agen-
cies shall be guided by the following fundumental federalism principles:

(a) Federalism is rooted in the knowledge that our political liberties are best
assured by limiting the size and scope of the national government.

(b) The peopie of the States created the national government when they
delegated to it those enumerated governmental powers reiating to matters
beyond the competence of the individual States. All other sovereign powers.

save those expressiv prohibited the States by the Constitution, are reserved to
the States or to the peopie.

(¢) The constitutional relatiouship among sovercign governments. State and

national. is formalized in and protected by the Tenth Amendment to the
Constitution. '

(d) The peopie of the States are free. shbiect 6nly- to restrictions in the
Constitution itseif or in constitutionally authorized Acts of Congress. to define
the moral. political. and legal character of their lives.

(¢) In most areas of governmental concern. the States uniquely posdess the
constitutional authority, the resources, and the competence to discern the
sentiments of the people and to govern accordingly. In Thomas Jefferson's
words, the Slates are “the most competent administrations for our domestic
concerns and the surest bulwarks against antirepublican tendencies.”

() The nature of our constitutional system encourages a heaithy diversity in
the public policies adopted by the people of the several States according to
their own conditions. needs, and desires. In the search for enlightened public
policy, individual States and communities are free to experiment with 3
variety of approaches to public issues.
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in nature—ihat exceed the enumerated powers of that government unaer :re

‘ , () Acts of the national government—whether legislative, executive. or judiciai
Consutution viociate the principie of federaiism estabiished by the Framers.

(h) Policies of the national government should recognize the responsibility
of——and should encourage opportunities for—individuals. families, neighbor-
hoods. locai governments, and private associations to achieve their personai.
social. and economic objectives througn cooperative effort.

(i) In the absence of clear constitutional or statutory authority, the presump-
tion of sovereignty shouid rest with the individual States. Uncertainties
regarding the legitimate authority of the nationai government should be
resolved against regulation at the national levei.

Sec. 3. Federalism Policymaking Criteria. In addition to the fundamental

federalism principies set. forth in section 2. Executive departments and agen-

cies shail adhere, to the extent permitted by law, to the following criteria

when formulating and implementing policies that have federalism implica-
- : tions: )

(a) There should be strict adherence to constitutional principies. Executive
departments and agencies should closely examine the coastitutional and
statutory authority supporting any Federal action that would limit the policy-
making discretion of the States. and shouid carefully assess the necessity for
such action. To the extent practicable, the States should be consuited before
any such action is implemented. Executive Order No. 12372 (“Intergovernmen-
tal Review of Federal Programs") remains in effect for the programs and
activities to which it is applicable. ‘

(b) Federal action limiting the policymaking discretion of the States should be
: . ‘taken only where constitutional authority for the action is clear and certain
) and the national activity is necessitated by the presence of a problem of
‘ ’ national scope. For the purposes of this Order:

(1) It is important to recognize the distinction between problems of nationai
scope (which may justify Federal action) and problems that are merely
common to the States (which will not justify Federal action because individual
States, acting individually or together, can effectively deai with them).

(2) Constitutional authority for Federal action is clear and certain only when
authority for the action may be found in a specific provision of the Constitu-
tion, there is no provision in the Constitution prohibiting Federal action. anc
the action does not encroach upon authority reserved to the States.

(c) With respect to national policies administered by the States, the nationai
government should grant the States the maximum administrative discretion
possibie. Intrusive. Federal oversight of State administration is neither neces-
sary nor desirable.

(d) When undertaking to formulate and impiement policies that have federal-
ism implications, Executive departments and agencies shall:

(1) Encourage States to develop their own policies to achieve program objec
tives and to work with appropriate officiais in other States.

- (2) Refrain, to the maximum extent possible, from establishing uniform. nation

al standards for programs and. when possible. defer to the States to establisi
standards.

(3) When national standards are required. consuit with appropriate officiai
and organizations representing the States in developing those standard:

; : Sec. 4. Special Requirements for Preemption. (a) To the extent permitted b
: , ‘ law, Executive departments and agencies shall construe. in regulations ar.
otherwise, a Federal statute to preempt State law only when the statu:

contains an express preemption provision or there is some other firm ar

paipable evidence compelling the conclusion that the Congress intende

preemption of State law, or when the exercise of State authority direct

with the exercise of Federai authority under the Federal statut




Fedaral Registar-/ Vol. 52 No. 210 / Friday. October 30. 1987 / Presidential Doannent:"l ulg I&
——————————————————

(b} Where a Federal statute does not preempt State law (as addressed in
subsection (a) of this section), Executive departments and agencies shail
construe any authorization in the statute for the issuance of reguiations as
authonzing preemption of State iaw by ruie-making oniy wnen the statute
expressiy authorizes issuance of 'preempnve reguiations or there 13 some other
firm and palpable evidence compelling the conciusion that the Congress
intended to delegate to the department or agency the authonty to :ssue
regulations preempting State law.

(c) Any regulatory preemption of State law snail be restricted to the imin:mum |
level necessary to achieve the objecuves of the statute pursuant to which the
regulations are promulgated.

(d) As soon as an Executive department or agency foresees the possibility of a
conflict between State law and Federally protected interests within its area of
regulatory responsibility, the department or agency shall consult. to the extent
practicable, with appropriate officials. and organizations representing the
States in an effort to avoid such a conflict.

(e) When an Executive department or agency proposes to act through adjudi-

_ cation or rule-making to preempt State law. the department or agegcy shail
provide all affected States notice and an opuonumty for appropriate perticipa-
tion in the proceedings.

Sec. 5. Special Requirements for Legisiative Proposals. Executive departments
and agencies shall not submit to the Congress legisiation that wouid:

(a) Directly regulate the States in ways that would interfere with functions
_essential to the States' separate and independent existence or operate to
directly displace the States’' freedom to structure mtegral operations in aress
of traditional governmental functions:

(b) Attach to Federal grants conditions that are not directly related to the
purpose of the grant; or

{c) Preempt State law, unless preemption is consistent with the fundamental
federalism principles set forth in section 2. and uniess a: clearly legitimate
national purpose. consistent with the federalism policymaking criteria set
forth in section 3, cannot otherwise be met.

Sec. 6. Agency /mplementation. (a) The head of each Executive depanmem
. and agency shall designate an ofﬁcxal to be responsible for ensuring the
impiementation of this Order. ‘

(b} In addition to whatever other actions the desngnated official may take to
ensure impiementation of this Order, the designated official shall determine
which proposed policies have sufficient federalism implications to warrant the
preparation of a Federalism Assessment. With respect to each such policy for

- which an affirmative determination is made., a Federalism Assessment as
described in subsection (c) of this section. shall be prepmd. The department
or agency head shall consider any such Assessment in all decisions invoived
in promuligating and implementing the policy.

(c) Each Federalism Assessment shall accompany any submission concerning
* .the policy that is made to the Office of Management and Budget pursuant to
Executive Order No. 12291 or OMB Circular No. A~19, and shail: Y

(1) Contain the designated official's certification that the policy has been

assessed in light of the principles, criteria. and requirements stated in sections
2 through $ of this Order:

(2) ldentify any provision or elemem of the pohcy that is inconsistent with the

gnélmples. criteria. and requirements stated in sections 2 through 5 of this
er:

(3) ldentify the extent to which the policy imposes addmonnl costs or burdens
on the States, including the likely source of funding for the States and the
.ablhty of the States to fulfill the purposes of the policy: and
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(4) Identify the extent to which the policy would affect the States' ability to
discharge traditional State governmental functions. or other aspects of State
sovereignty.

Sec. 7. Government-wide Federalism Coordination and Review. (a) In impie-
menung Executive Order Nos. 12291 and 12498 and OMB Circuiar No. A-19.
the Office of Management and Budget. to the extent permitted by law and
consistent with the provisions of those authorities. shall take action to ensure
that the policies of the Executive departments and agencies are consistent

with the principies, criteria. and requlremems stated in sections 2 through 5 of
this Order

(b} In submissions to the Office of Management and Budge! pursuant to
Executive Order No. 12291 and OMB Circular No. A-19. Executive depart-
ments and agencies shall identify proposed regulatory and statutory provi-
sions that have significant federalism implications and shall address any
substantial federalism concerns. Where the departments or agencies deem it
appropriate. substantial federalism concerns shouid also be addressed in
notices of proposed rule-making and messages transmitting legisiative propos-
als to the Congress.

-

Sec. 8. Judicial Review. This Order is intended only to improve the internal
management of the Executive branch. and is not intended to create any right

or benefit. substantive or procedurai. enforceabie at law by a party against the

United States. its agencies, its officers. or any person.

n—ﬁ: WHITE HOUSE. @ sl (QL&K‘N

October 25. 1987.
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GOPPER VALLEY ELECTRIC ASSOélA’*’ION. INC.
PO.BCX 38  GLENNALLEN. ALASKA ss3gg-iced

Siensaier 90T gzz-321
vagez ‘907 835.43C"
Toleax ¥ ‘§5T 822-5586

July 23, 1991

General Services Administration
PAR Secretariat (VRS)

18th and F Streets NW Room 4041
Washingten, D.C. 20405

Subject: FAR Case 91-13
Dear Sir:

The purpese of this letter is to provide written comments
concerning the proposed rule on acquisition of services from public
utilities (56 Federal Register 23982) issued by the General
Services Adminigtrationm.

Specifically, Copper Valley Blectric Asscciaticn (CVEA), a member
owned cooperative, is concermed about Section 41.007J7. (Part
§2.241-13 (a) through (d)) and would make the following comments.

§2.241-13 (a) As part of it's Squity Management program, CVRA has
established policy whereby a targeted rotatien
. period of capital credits is determined; however,
due to a number of unforeseen circumstances any
cooperative cannot predict with absolute assurance
the time of payment of capital credits.

52.241-13 (b) CVRA's Bylaws provide for annual noticing of capital
credits assigned to each member within a reascnable
time after the end of the fiscal year (December 31).

CVEA policy further mandates this nmoticing take
place by June 30 following the end of the fiscal

y(g) The !uratd iBlecztri.ﬂ.'icza.t:ion Administratica
reQuizes audit reports to be completed b
April 30. CVEA would be unable to m:“?};. 60 d.a.‘;:
requiremant due to the short time frams allowed and
would recommend a deadline a minimum of 30 days
after the REA audit report due dats. In addition,
g: nanticned in the preceding pazagraph, CVEA weuld
eznd“f‘b-h io state a specific date that capital
=% Assigned could or would be paid.

JL 23 1991



L gm—e B

RS TR

NTIO™I0

General Services Admimistration

July 23, 1991

rage 2

52.241-13 (¢

52,241-13 (d)

CVEA is a tax exempt non-profit ccoperative.
Preferential (early) retirement of capital credits
would not only be a violation of our Bylaws and
Policy, but would be likely to jecpardize our tax
exempt status. REA and Internal Revenue Service
requirements are clear as to limitations imposed on
retirement of capital.

The requirements that paymeats be made by certified
check, cite contract numbers and indicate status of

unpaid capital credits is omercus. CVEA s

considered a small cooperative, yet capital credit
disbursements often imvolve thousands of checks.
The racord keeping burden impcsed by this preposed
rule will serve to imcrease the cost of providiag
gervice to current members. All capital credit
refunds reference member numbers and are sent to the
last forwarding address provided by the patren.

Checks also refersnce the pericd for which the -

refund {s made. CVBA believes this degree of
reporting should be adequate for Itederal contracts.

' To sumarize, the proposed rule includes terminology which is

{inconsistent with CVEA Bylaws and the cooperative form of business
organization. CVEA recommends the General Services Administration
work directly with the Natiomal Rural Electric Cooperative
Association to address these inconsistencies prior to issuance of
the final rule on Acquisition of utility services. I have attached

Rrticle VII of CVBA's Bylaws which more specifically addres
non-profit operation of our cooperative.P Y. fea the

Sincerely,

Rebert A, Wilkinsen, CPA

‘Rncloam'g

~ Manager, Administration and Finance

e:\wp\raw\91-167 . o



"and receivable

Bylaws

obligated to account on a patronage basis
to all its mssmbers for all ascunts received
from the furnishing of
electric enexgy. All such aascunts in excess
of operating costs and expenses at the
moment o©f receipt by the Association are
receaeived with the understanding that they
are furnished by the ssmber as capital. The
Asscociation is obligated to pay by credits
to a capital account for each member all
such amocunts in excess of operating costs
and expenses. The books and records of the
Association shall be set up and kept in sach
a manner that at the end of each fiscal year
the amocunt of capital, if any so furnished
by each member 1s clearly reflected and
credited in an appropriats record to the
capital account of each semxmber, and the
Association shall, within a reasonable time
after the close of the fiscal year, notify

 each member of the amount oOf cap.tt:al so

credited to his account;

{b) Prowvided, that individual notices of
such amounts furnished by each member shall
not be required if the Association motifies
all ssmbers of the aggregats amount of such
excess and provides a clear explanation of
how each msember may compute and determine
for himself the specific ssount of capital

80O credited to him.

(c) All such amcunts credited to.t.ha capital
account of any ssesmber shall have the sanme

- status as though they had been paid to the

member in cash 1in pursuance of a legal
obligation to do so, and the sember had then
furnished the Association corr;-espoud.i.ng

amocunts for capital.

S5
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insurance

Annl_nvll.._-w mseting of

U-15-152

Bylaws

The Association may purchase
to cover such indesnification. :

Sectics 6.13. Repoxts
The officers of the Association shall submit
thes ssmbers

repocts covering the business of the
Associstios for the previocous fiscal year and

showiag the condition of the Association at

ﬁ._- close of such fiscal year.

ARTICLE VI
!lga OEHO'

Sectioa 7.01. Interest or Dividends on

Capital Prohibited A
- be

The Association shall at all times
Opurated on a cooperative, nonprofit basis

: for the sutuval bonefit of its members. No

.ﬁl €¢

interest or dividends shall be paid orxr
Payable by the Association on any capital

furaished by its msembers.

Patronage Capital in

, 7.02.
g with Farnishing Blectric Enexrgy

(a) In the furnishing of electrxric enargy the _
so con-—

Association’'s operations shall be
ducted that ...:. sembers will, thraugh their
peatrooage, furnish capital HOH the Associa-—
whnv In order to induce patronage and to
sure that the Association will operate on
Bonlnnan» basis, the ’GDOOPIHPOS im

S4
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or other service or supply portion®™) of
capital credited to the accounts of masmbers
which corresponds to capital crxedited to the
account of the Association by an organiza-—

tion furnishing power supply oOor any other
service or supply to the Association.

(g) Such rules shall (1) establish a mssthod
for determining the portion of such capital
credited to each member for aeach applicable
fiscal year, (2) provide for separate ident-—
ification on the Association’'s books of such
port:l.ons of capital credited to the Associa-
tion’'s members, (3) provide for appropriate
notification to members with respect to such
portions of capital credited to their
accounts and (4) precludo a general retire—
ment of such portions of capital credited
to members for any fiscal year prior to the
general retirement of other capital credited
to members for the same yesar or of any
capital credited to members for any px:j.or

£ iscal year.

(h) capital crod:u:ed to the account of each
memberxr shall be assignable only on the books
of the Association pursuant to written
instruction from the assignor and only to
successors in interest or successors in
occupancy in all or part of such members
pPremises served by the Association, unless
the Boaxd of Directors, acting under poli-
cies of general applicatl.on, -ha:l.:l. determine

‘otherwise.

(1) !Iotw:lthstandmg any other provision of
 these Bylaws, the Boarxrd of Directors shall
at its discretion have the power at any time
upon the death of any member who was a
natural person (or, if as so provided for
in the preceding paragraph, upon the death

.57 ' *
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Bylaws

{d) All other amocunts received by the
Association from its operations in excess
of costs and expenses shall, insofar as
pasmitted by law, be (1) used to offset any
losses incurred during the current or any
prior figcal yemar, and (2) to the extent
not neaded for that purpose, allocated to
its members co a patronage basis, and any
amount ec allocated shall Dbe included as
part of the capital credited to the accounts

of members, as herein provided.

{e) In the event of dissolution or liguida-—
tion of the Association aftex all cutstand-—
ing imdebteiness of the Asscociation shall
have been peid, cutstanding capital credits
shall be retired without priority on a pro
rata basis before any payments are made on
account of property rights of omembers:
PROVIDED, that insofar as gains may at that
€time be realized frow the sale of any

shall be

appreciated asset, such gains
distributed to all persons who were members

during the period the asset was owned by the
Asmsociation in proportion to the amount of

business done by such members during that
is practicable, as

Peariod, insofar as
determined by the Board of Directors before
any payments are nade on account of propexty
rights of assmbers.

(£f) If, at any time prior to dissoclution or
1 tion, the Board of Directors shall

iqguida
deterains that the financial condition of
‘"thea Association will not be impaireqd there-—
by, the capital then credited to members

9117169

. amaa

accounts may be retired in full or in part

according to policies adopted by the Boardad.
The Board of Directors shall have the power

to adopt rules providing for the separate
retirement of that portion ("“power supply

2
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Bylaws

of an assignee ©f the capital credits of a
ssaber, which assignee was a natural pex—
‘son), if the legal representatives of his
estats shall request in writing that the
capital so cradited or assigned, as the case
may be, be retired prior to the time such
capital would othexrwise be retired under the
provisions of the Bylaws, to retire such
capital isssdiately upon such terms of
gensral application to situations of like
kind, and such legal representatives, shall
agree upons PROVIDED, however, that the
fipancial condition of the A--oci.ntion will

ot be ispaired thereby.

{j) The aAssociation, before retj.ring any
capital credited to any member s account,
shall deduct therefrom any amount owing by
such member to the Association, together
with interest thereon at the Alaska legal
rate on judgaents in effect when such amount

overdue, compounded annually.

(k) The msmsbers of the Assocliation, by

with the Association, acknowledge
that the terms and provisions of the
Articles of Incorporation and Bylaws shall
constitute and be a contract between the
Association and each member, and both the
Association and the members are bound by
such a contract, as fully as though each
member had individually signed a separate
ingstrument containing such terms and provi-—
sions. The provisions of this article of
the Bylaws shall be called to the attention
of each sssber of the Association by post-—
ing, in a conspicuocus place, in the Associa-—

tion's office. _
(1) The allocation of patronage capital
shall be made by district as defined in

2
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Bylaws

Article 1, Section 1.10 of these Bylaws as
determined by the Board of Directors.

Section 7.03. Patromage Refunds in
Comnection with Furnishing Other &rvie.-

In the event that the Association should

engage in the busineses of furnishing goods
or services other than electric energy, all
amounts received and recsivable therefrom
which are in excess of costs and expenses
propeaerly chargeable against the furnishing
of such goods or services shall, insofar as
permitted by law, be prorated annually on
a patronage basis and returned to those
members from whom such amounts were obtained
at such time and in such order of priority
as the Board of Directors shall determine.

ARTICLE VIIX
FISCAL MANAGEMENT AND ACCOUNTING

Section 8.01. Revenues and Expenditures

The Board of Directors shall adopt and
maintain a system of accounting for receipts
and expenditures in conformance with the
laws of the United States and of the State
of Alaska, applicable to cooperative
‘associations and corporations, which system
shall at all times provide the proper
reserveaes for payment of interest ‘and prin-—
cipal on cutstanding indebtedness, reserves
for taxes, insurance, depreciation, replace-—
ment of capital plant and facilities, andad

59
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Past Office Box 369 ) ',3 " |
Marietta. Georgia 30061

..’ported might:

Panut b. Reuatherhs, Presudent ¢ F o)

To: General Services Administration, FAR Secretariat (VRS)

From: Paul E. Weatherby, Pre51dent/CEO, Cobb Electric Membershlp
Corporation

Date: -July 22, 1991
Subject: General Services Administration, Proposed Rule Change On

Federal Acquisition Regulation; Acquisition of Utility
Services (FAR Case 91-13)

" After rev1ew1ng the General Services Administration (GSA) proposed

rule on the acquisition of services from utilities (56 Federal
Register 23982) and more specifically section 52.241-13 Capital
Credits, Cobb Electric Membership Corporation would like to make
the following general comment about capital credits and the
proposed rule and then comment on specific concerns related to the
adoption of this rule in its proposed format.

First, we believe it is important to understand that capital is
provided by a cooperative's membership through its rate structure.
By nature, a rural electric cooperative and the bylaws under which
it operates recognizes that each dollar received from its members
in excess of its cost of electric service is an investment by the
members in the cooperative which at some time in the future the
member is entitled. The allocation of these margins (net
revenues) to members or patrons should assure equitability and be
cred