
OFFICE OF THE UNDER SECRETARY OF DEFENSE 

WASHINGTON, DC 20301-3000 

ACQUISITION August 30, 1991 

DP(DARS) 

MEMORANDUM FOR LTCOL MICHAEL RILEY, OASD(PA) (DFOI & SR) 

SUBJECT: DAR CASE 91-004,· CONTRACTOR ACCOUNTING CONTROLS 

Attached is a matrix of 13 respondents and public 
comments' received from' those respondents on the proposed rule 
of subject case ~ublished in the Federal Register on June 10, 
1991 (56FR26645). This case involves revisions to DFARS 
Parts 209, Contractor Qualifications and 242, Contract 
Administration. 

These comments are provided for the public's' review or 
request for copies. Our case manager is Mrs. Barbara Young, 
at 697-7266. 

UE/)~ 
LINDA E. G ~ 
Deputy DirM~~ 

Defense Acquisition Regulations Council 
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0(; . TEXAS 
INSTRUMENTS 

·Ms. Barbara J. Young 
Procurement Analyst 

~ 
5 July 1991 

Defense Acquisition Regulations Council 
OUSD(A)DP(DARS), Room 3D139 
The Pentagon, Washington, DC 20301-3000 

REFERENCE (a) .DAR Case 91-004 

In reply refer to: 
200-313-075 
Mail station 3137 

ENCLOSURE (1) Comments on Proposed Rule on 
Contractor Accounting Controls 

Dear Ms. Young: 

The enclosed comments on the proposed rule on Contractor Accounting 
Controls are being forwarded for your consideration. The comments 
provide additional definitional clarification that is designed to 
minimize potential disagreement concerning interpretation of the 
rule. 

In addition, we believe there will be situations where it is 
difficult for DCAA or the contractor to estimate the cost impact 
associated with a significant accounting control weakness. As a 
result, we are suggesting'that estimates be required only where 
they are reasonably quantifiable. 

Please let us know if there are questions concerning our comments 
or if we can be of assistance in any way. 

MP/jb -. 

Sincerely, 

Madison Pedigo 
Manager, Overhead Reporting and Analysis 
Office of Government Liaison 

TEXAS INSTRUMENTS INCORPORATED. POST OFFICE BOX 880248 •. DALLAS. TEXAS 715286 

214 995-2011 • INTERNATIONAUDOMESTIC TELEX NUMBER 8829291 AlB 8829291 TEXINS 
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PART 242 - CONTRACT ADMINISTRATION 

COMMENTS ON PROPOSED RULE - TEXAS INSTRUMENTS INCORPORATED 

(Additions are underlined, otherwise, existing language is 
unchanged.) 

242.7403 PROCEDURES 

(a) The Defense Contract Audit Agency (DCAA) will establish and 
manage programs for evaluating the adequacy of contractor 
'int~rnal accounting controls in relation to the contractor's 
over'all internal control system. The auditor shall advise the 
Administrative Contracting Officer (ACO) of significant 
findings of the evaluation. 

(b) Significant accounting control'deficiencies are present if 
accounting control weaknesses are so severe as to render the 
overall accounting' system 'inadequate or ineffective for 
Government costing or payment purposes. If significant 
accounting control deficiencies exist, the DCAA report to the 
ACO shall -

(1) Provide an estimate of the potential cost impact, if it 
is reasonably quantifiable; and 

(2) Include findings on the acceptability of the contractor's 
corrective action plan. 

(c) Upon receipt of a DCAA report identifying significant 
accounting control deficiencies, the ACO may suspend an 
appropriate ,percentage of progress payments or reimbursement 
costs proportionate to the estimated cost risk to the 
government, until the submission and acceptance of the 
contractor's corrective action plan. (See FAR 32.503-6(b). 

rl) 
:':~ 



INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY' NAVY DRIVE 
ARLINGTON. VIRGINIA 22202·2884 

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 

SUBJECT: Defense Acquisition Regulation Case 91-004 

We ·have reviewed the proposed changes to the Defense Federal 
Acquisition Regulation Supplement (DFARS) parts 209 and 242 
relative to contractor internal controls. 'We have no comment on 
the changes to part 209 and support its adoption. We do offer 

. the following comments relative to the changes to part 242. 

The revision to part 242 adds subpart 242.74 on policies and 
procedures for contractor internal accounting controls. We 
strongly support the inclusion of this s~bpart in the DFARS as 
being necessary to' ensure that contractors establish sufficient 
internal accounting controls and to clarify the Defense Contract 
Audit Agency (DCAA) and Administrative Contracting Officers (ACO) 
responsibilities to review them .. To im~rove on the effectiveness 
of the subpart, we believe that the def1nition of Accountin~ 
Controls, contained in 242~740~, shbuld be expanded to elim1nate 
some of its SUbjectivity. We recommend that the following 
sentence' be added to the proposed definition: At a minimum, 
internal accounting controls will ensure that a proper 
authorization of transactions and an appropriate segregation of 
duties. exist, commensurate with the size and structure of the 
contractor's organization. 

We also recommend that 242.7403, Procedures, 'be clarified as 
follows: 

. 1. Subparagraphs (b) an4. (c) refer to contractor 
corrective action plans, however, the requirement to submit this 
plan is not specified in the proposed subpart. Although 
subparagraph (c) states that the ACO may withhold some payments 
until a plan is submitted and accepted, it should be expanded to 
specifically state the r~quirement to submit a.plan and define 
what an acceptable plan includes, i.e., the specific corrective 
actions to be taken in response to the DCAA recommendations and 
the date the action will be implemented. . 

2. The proposed subparagraph (c) also states that the 
ACO "may" suspend an appropriate percentage of progress payments 
or reimbursable costs proportionate to the estimated cost risk to 
the govern~ent. Tnis authority, relative to progress payments, 
is referenced.to.Federal Acquisition Regulation (FAR) 32.503-6(b) 
payments. We agree with the intent of this paragraph and the FAR 
reference. However, the FAR reference states that the ACO 
"shall" suspend either a portion or all pr.o~ress payments until 
changes are made. Since the reason for add1ng this new subpart 
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was to clarify the fact that internal controls are an integral 
part of an acceptable accounting system, we believe that the ACO 
should treat both aspects the same. Therefore, we recommend that 
"may" be changed to "shall" to be consistent with the FAR and to 
ensure that the full benefit of this new subpart is achieved. 

We appreciate the opportunity to comment on this case. If 
there are any questions concerning our comments, please contact 
me or Mr. Robert A. Vignola at (703) 693-0010. 

~ulvt~/ ~ #1.__________. 
/' iichael R. /Hiil 

Assistant Inspector General 
for Audit Policy and Oversight 



'Allied-Signal Aerospace Co';'pany 
2525 West 190th Street 
Torrance. CA 90504-6099 
(213) 323-9500 or 321-5000 

July 22, 1991 

Defense Acquisition Regulations Council 
Attention: Barbara Young 
Procurement Analyst 
DAR Council, QUSD(A)DP(DARS) Rm. 3D139 
The Pentagon 
Washington, D.C. 20301-3000 

Subject: DAR case 91-004 

Ms. Young: 

The proposed rule appears to be an overreaction to a specific 
incident. According to June 10, 1991 issue of the Federal 
Contracts Report, "the changes come in response to a DOD 
Inspector General's report regarding problems in the timekeeping 
and labor accounting systems of. several shipbuilding contractors 
(#APO 90-006, 2/12/91), the official noted." We address in our 
conclusiori the lack of need for this rule. 

The rule could cause more proble~s than it solves because of 
phrases which are open to interpretation. Some examples include 
the following: 

209.104-1 General Standards 

(e)(S-70) "Have sufficient internal accounting controls·to 
ensure the validity of all costs, both direct and indirect, 
charged to the government." 

Remarks: the word "ensure" is defined by Webster's Dictionary 
as: "to make sure, certain, or safe; guarantee." This implies 
a 100% accuracy. In addition, the word "sufficient" is 
ambiguous, having no defined meaning from either an accounting 
or legal perspective. The phrase, both in this section and in 
section 242.7402, would be more appropriate if it read: Have 
internal accounting controls that provide reasonable assurance 
that· all costs, both direct and indirect, charged to the 
government are valid. 

209.106-2 Requests for preaward surveys 

Factor E- Accounting System- " • • • •• ,Normally an accounting 
system review will be requested when conditions such as 
progress payments or a cost or incentive type contract is 
contemplated or when accounting system or internal accounting 
control deficiencies are thought to exist." 

Remarks: the concern is the words, "thought to exist". This is 
so subjective that it provides for auditing when no 
justifiable reason exists. Clearly, there should be reasonable 
indications that an audit is necessary. It is recommended 
that the phrase "thought to exist" be changed to "reasonably 
believed to exist". 

4 11ied 
Signal 



(Cont'd DAR case 91-004) 

The background section states that the proposed rule "will not 
have a significant economic impact on a substantial number of 
small entities within the meaning of· the Regulatory Flexibility 
Act ••• " and "The proposed rule does not impose any reporting or 
recordkeeping requirements which require the approval of OMB ••• ". 
We disagree with both statements ~ This proposed rule is one of 
many rules which are directly or indirectly causing the exodus of 
small businesses~ from Government contracts. The added 
requirement inevitably increase time expended by small businesses 
to comply with the regulations. . 

The recent CSIS report entitled "Integrating. Commercial and 
Military Technologies for National Strength" identified four 
factors that drive a wedge between· commercial and mi I i tary 
businesses. The first is accounting and auditing requirements. 
This proposed rule is but another example of the abuse of 
regulatory authority causing this wedge to drive deeper. ' 

The proposed rule is redundant. The Foreign Corrupt Practices Act 
of 1977 that prohibited U.S. companies from bribing foreign 
officials also included two accounting provisions that required 
all public companies to maintain: 

1) "reasonably detailed records which accurately and fairly 
reflect company financial activities, and 

2) devise and maintain a system of internal accounting controls 
sufficient, among other things, to provide reasonable, assurance 
that transactions are properly' authorized, recorded, and 
accounted for." 

If the proposed rule will not enhance these objectives, it should 
not.be implemented. 

The proposed rule does not address the fact that a principle 
element of adequate internal accounting controls is an assessment 
of risk. This inherent concept is missing from the proposed 
rule. The term "risk" was not mentioned anywhere in the 
regulation. When costs of a system outweigh benefits, then 
minimizing risk is counterproductive. When using, the same 
standards of risk on a sm'all bus.iness or commercial company that 
is used on a major prime contractor, then minimizing 'risk is 
counterproductive. Clearly, the proposed rule has not made this 
distinction. 



(Cont'd DAR case 91-004) 

The proposed rule also appears to be in conflict with stated DOD 
objectives of disengagement. Programs such as IQUE and CRAG were 
designed as voluntary programs in the desire to achieve 
contractor self governance; itself an outgrowth of the Defense 
Industry Initiatives. 

In summary, we believe that, if the rule was proposed because of 
perceived deficiencies in the shipbuilding industry, those 
deficiencies should be identified and corrective action taken as 
appropriate. The proposed rule is an overreaction that has as a 
solution the authorization of extensive reviews of contractors' 
internal controls. Any regulation that attempts "to ensure" 
inevitably will be too costly and even then cannot be achieved. 
There must be assessment of risk and the cost of minimizing that 
risk. A reasonabfe assurances standard adequately balances risk 
and cost, if a rule of any nature is justified. It is incumbent 
for the council first to justify this need, however. 

G.F. Germann 
Assistant Controller 
Allied-Signal Aerospace Company 



2~;;:3C; De La Cruz Boul8vard Box 58123 
~':::~:'2 Clera Ca::fomia 95052 
~:~,t. .2b9-0111 

July 25, 1991 

Defense Acquisition Regulations Council 
Attn: Ms. Barbara J.Yoting, Procurement Analyst 
OUSD (A)DP(DARS), Room 3D139 
The Pentagon 
Washington, DC 20301 

Reference: DAR Case 91-004 

Dear Ms. Yo~ng: 

FMC's Defense Group is pleased to provide comments on the 
proposed revision to' the DFAR Supplement that adds a new 
subpart ~t 242.74 on policies and procedures for 
contractor internal accounting controls. Comments also 
address the related revisions to DFARS Part 209 that are 
included in DAR Case 91-004. The two revisions were 
described in the Federal Register as clarification to 
existing requirements applicable to contractor accounting 
systems. ' 

We strongly believe that the proposed rule is more than a 
clarifi'cation, and establishes onerous new ambiguous 
requirements that will be costly, increase oversight, and 
restrict entry of new contractors into the government 
procurement process. Mo~e importantly, we believe 
existing regulations provide the Government with adequate 

,mechanisms to assure the reliability of contractor 
accounting systems. 

We are concerned that the proposed rules unnecessarily 
require the DCAA t'o "establish and manage programs fo~ 
evaluating the adequacy of contractor internal accounting 
controls." ' DCAA curr~ntly conducts pre and post contract 
proposal reviews, detailed material and labor cost 
audits, contractor compensation analyses, and contractor 
overhead cost submissions. DCAA also examines regularly 
a contractor's compliance with the Government Cost 
Accounting Standards and exclusion of unallowable costs. 



DAR Case 91-004 
Page 2 July 25., 1991 

The proposed rules are excessive and are counter 
productive to contractor self-governance programs. These 
increasing audit requirements are contrary to stated DOD 
goals to relax adversarial tensions between' the 
Government and contractors, to encourage contractor 
integrity and ethical conduct, and to coordinate audit 
plans all needed to streamline the procurement 
process. How then can these new requirements add value 
to the progress of the DOD stated goals? 

In summary, the proposed rule should be withdrawn because 
of the adequacy of existing DCAA programs that evaluate 
contractor accounting systems. 

Again, we appreciate the opportunity to provide our 
comments and ask that our concerns be thoroughly 
investigated before DOD issues a final rule. 

Yours truly, 

Hufrs~~fI~ 
Manager of Government 
Affairs Compliance 

dw 
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Delco 

Electrunics 
S~s.diAry nI 

(;M r'.uot'es EI!et!"O~jc! 

July 25, 1991 

Defense Acquisition Regulations Council 
MS. Barbo_ra J. Young, Procur~ment Analyst 
OUSD(A)DP(DARS) 
Room 3D139, The Pentagon 
washington DC ~CJ10-3000 

Subject: POSITION ON PROPO~ED DFARS RULE 
DAR CASE 91-004 
CONTRACTOR ACCOlrnT~NG CONTROLS 

Dear Ms. Younq, 

,I 

We believe the prop:.~ed reVl.S10nS to the 000 FAR Supplement 
part 209 and 242 are unnecrissarya~d should not be a~opted. 
The proposed langvage is ambiguous and likelY 'to be the 
subject of recurring and siq~ificant disputas. Further, the 
intent of the revision is counte~ ~c th~ spirit of the 
Contractor Risk Assessm~nt Guide (C1t.~G) .. Finally, the 
Gove~nments acceptance of internal c~ntrol systems may carry 
the appeerance of lia~ility to others for harm caused by 
reliance on an tlapproved" sys-:em. T~at liability, ::"eal or 
not, will likely prevent or delay DCA.." acceptance of adeq~ate 
internal control systems .. 

Reviews of internal con.trol systems ere addressed in several 
authoritative forums. ~he General ~ccounting Office in its 
1985 revision to "~overnment Aud:Lting standards" (the "Yellov.~ 
Book") addressed lnt~rn~l controls sev~ral times. The Yellow 
Book places responsibility for internal control systems with 
~anagement. 'Reporting standard~ for financial audits also 
require comments on the reliance placed LY the auditors on 
thA system of internal control~ • 

. The GAO guidance is clear; internal control sY'stems sh01.!ld be 
reviewed to det~I'mine the scope of aildi t work required. 
HO"Jever I the responsibili ty for the ~stoblish.ment and 
operation of t~e internal contrQl system rests with the 
enti ty b~il,g reviewed. 

The Defense contra~t ~udit ~gency (OCAA) als~ recognizes the 
importance of evaluating contractor internal control systems. 
l:n its Contract Audit Manua 1 (C~l) I the OCAA ~'equire5 
internal_control systems be reviewed in e~termining the scope 
of planned audits. In fact, th~ OCAA has developed a system 

elco Systems 
Operations 

Hollister- Ave"ue 
Ceiifor'nia 93117 

805,961-5011 
Fax 80; 961·6437 
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specifically to integrate· an aesessmGnt of internal controls 
in autli t planning. _ The system is 't_l1e "Vulnerability 
Assessment Procedure or "V} .. P". VAP analysis su~ari.z95 the 
findings of internal control reviews performed concurrently 
with incurred cost-, functional reviews and operations audits. 

The elnphasis DeM places on rrtviews .of intf!rnal control 
systoms is evidenced by the dedication of a co~plete chapter 
to the subject. CAl~ chapter five, IIReview of Policies, 
Procsdures, and Internal Control~ Relative to Accounting and 
Manageme~t Systems" specifically addres:ses COTltractor 
internal ccnt.rol systernsc.s ~'ell as OCAA auditors 
responsibilities in reviewing thos~ systems. 

Fi~allYI DCAA audit planning includes-Mandatory Annual Audi~ 
Requirements (}w'~S). Tbe l'J\A.t\S are described wi thin the CAM 
a~ ttcorf: requir(rr~ents tI (or incurr6d cost audit plarlning. The 
first 1IJ...AR ;.5 a l:equirement to update the internal control 
survey. 

In addi ti on to t T• S. Gove:rnment gu i.dance I the American 
Institute of Cel-tifiej Public Ac.cour&tants (}.ICPA) has 
publishe~ guidance relating to internal control reviews. In 
it 1990 "Audits of Federal Government Contractors" the AICPA 
includes a section headed t'Man~ge~Jnt Responsibility for the 
Internal Centrol struc~ure". Further, the AICPA has issued 
statement en A'ldi ting stanca-rds (SAS) number 55 anti tlea 
"conside:::-ation Ot In i .ernal Control structut:-e in a Financial 
statenent Audit". The AICPA guidance requires auditors to 
review contractors systems of internal controls in 
d~ternining the scope of -field work required to meet audit 
requ.irements. 

Clearly, all professional audit.grc~ps recognize the 
importance of reviewing internal controls. However, until 
this revision to the DoD FA.~ Supplemant, those reviews·were 
"ot audits in atld of theltlselve~.. This change removes the 
review from its use as an audit planning tool. It will 
become the Governments res~onsibility to issue an opinion on 
the overall system of internal ~ontrols. No quidance is 
p~ovided to determine what constjtutes an acceptable system 
of internal controls. 

The proposed revis~on contains numerous exa~ples of terms or 
requirements which are ambiguous. For example, in the 
General ~~andards the term "validity" is used relating to 
costs. Validity is not define1, nor is it addressed in othe:!:." 



regulatory guidance. ~.llowabj.li ty, Reasonabloness, and 
Alloc~bility are all used, snd defin~J, in addressing costs. 
Validity should be d6f:ned within the context of the proposed 
rule I Clr an already defined arld undcr&tood terJ11 should be 
sUbstituted. The Definition includes the requir~ment that 
costs be ftpropE:!rly charge.d". '!'he "proper" 'treatment of a 
particular cost is frequently the subject of aisagreement. 
Those~isagreements do net me~n a system of internal controls 
is inadequate. In fact, the ¢5sagreements may be an ~ 
indication that the intern&l control system is functi~ning 
normally. In the Policy section t~e requirement to ensure 
the "integr~ty of all cos~s~ is identified. Inte9rit~, like 
validity, . is u!/defined in tr~i€ context. If "integritl'" 
shu-uld be read as ttcompliant l.\Ti th regu.lations and contrar;t 
terms", then those words should be used. Further, the usag~ 
of previously ur~def ined 'i.:.erJns 8:'1d add! tional Syst9r.l reviews 
are not in the 5:ipirit of the CR..~G. 

In the for~'ard to the NOV6trtber 1988 Program Steering Group 
booklet, June Gibbs Brown, .thA Incpeotor General includAd "It 
r the CRAG] provides the fraD:'.ew~Qrk for indl.l.sfry to demonstrate 
t.o the government t.hat strong, effective. internal controls 
are in place atu) functioning a.s int~nded. The government's 
CClu:m~ tment to the CRAG Pl:'cgram is to reoiuce oversight. in 
those areas ~here i~tern~l centrol systems 'are docuroented and 
~hQvm to .be effective .. " Rather than rAoucing oversight as 
wac intended, the proposed revision introduces a specific 
syste~ review and increases ove~sight. In the May 14, 2990 
editicn of the "DEFENSE NEWS" Robert Liebermann, an a.ssistant 
inspector general for analY5is and follow~up in the 000 
Inspector Generals office sa.id "Th~ slow pace at which this 
(CRAG] has gotten off the ~roun1 is a ~ood indication of how 
poor the relationship has [becom€:] b&tween government and 
industry". The proposed Df}.tS revision reverses the recent 
movement toward contractor self-governance and a return to 
the type relationships Mr. Li~bernann referred. 

With the expansion of the DCM role into formal evaluation of 
internal control systems comes attending liability. The 
procedure requires the OCAA evaluate COl1tractors internal 
control systems. The DCA)~ i$ requirej to render its opinion 
that an internal control system will ensure the inteqrity and 
propriety of all costs cha.r-ged to the government, or 
conversely, that it will not. Once the DCAA reviews the 
internal control system, it must ar.1vis~ the Administrative 
Contracting Officer (ACO) of 'significant findings. System 
approval will require both DCAA ah.:i the ACO's acceptance. 

"_., 
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That. acceptance, using langua~e in the DFARS reV1Slon; will' 
be for a system which will "cnsur~ the integrity ,of all 
costs, both direct and indirect, char9~d tc the govArnment". 
Ths approved byst.el1J will also "ensure the validity of all 
costs". 

The Government is movihg to ~ new standard with this 
position. Contractor management, as well as Boards of 
Directors and shareholders/owners will take comfort in 
knowing the u.s. Go~ernment has reviewed and approved a 
system which "ensures the int.egrity ~f all costs, both direct 
and indirect, charged to th~ governmentn • This change also 
laakes the DeM responsible for deter~1\inin9 the pa.rameters fer 
"integrity of all costs" as well as "sufficient internal 
accounting controls". 

It will likely prove ext~em~ly difficult for any nCAA manager 
to sjg~ an audit repor~ which stat~s a con~ractors syste~ 
will ensure the integrity vf All costs. Likewise it will be 
diff:i cuI t, c:'.nd ccstly, 'for oon"C.l:'actors to implement systems 
to cowply with the letter of t~e reg~lation. The revision, 
as written, adds !ittl~ except the re;uireruent for the 
Gov~rnment to iS5ue its position on contractors systems of 
internalco~trols. It does, howev~r, allow the Govern~ent to 
\\ii thhold ,portion~ of payments to rec-ogilizE! an undefined 
Itestimated" risk .. 

T~ere are already enough vehicles for the Governnent to 
unilaterally withhold or susp~nd payments to contractors .. 
Pre award audits can produce un$upported cz'- questioned costs. 
~~s reviews may produce qu~5tioned costs or COAt avoidance 
rec.:oTlUnendations. ADP revi<;t-.~s, l·abor accounting reviews, 
O~erational reviews, Post ~~aro 'revie~s, O~sclo~ure statement· 
revie~ws I or. an:i~ other a~ldi t the oeM conQucts I may generate 
adverse cost impacts. ,Aaditicnal opportunities for the 
government to reduce payments to contractors are 
counterproductive. 

An assessment of internal contl'ol risk is appropria-=e, and 
require·d, for any audit. It shoulC! be performed durinq the 
plannin9 phase of audits, as ~as clearly been intended from 
the authoritative guidance. Contractor internal control 
system~ should not be systen,s which tbe Government 'approves, 
unless it is willing to share the cost and risk of 
consequences. 

--. 
We believe the proposed revision is unneoessary. Its only 
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'ad~ition to already existing req~irements is to issue formal 
recommendations. positive reco~endation5 will likely be 
difficult and expensive t~ obtain. 

I believe in strong inter~al oontr.ols, and fully appreciate 
th~ need to revie~ internal contrtls in dete~minin9 audit 
scope. I do not believe the, proposed DFARS wording will 
accomplish th~ intended objective. 

Please call me at (805) 961-5383 or our Manager of Internal 
controls, Gary Wibracht at (805) 961-5309 with questions or 
comments on this letter. 

Sincerely" 

Crf2-. 
Art.hur 
comptro 
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DOfIW.b L CANlDY \'iOi P,e&ideflt anc Chief Conlra·~~s Ofti~e~ 

Oef8ns.e Acquisition Regutatjo~s Co~'ncil 

Att,..: Ms. Barbara J. Young, Procurement Analvst 
DAR COl!neil 
Oll$O(A)OP(OARS), Room 30139 

ThO Penttgon, Washington, DC 20301·3000 

Dear Ms. Young: 

July 29, '991 

Hughes Aircraft Company eppf2ciiHes the cp~ortvn!tv to sub~lt cor,1ments on 
~AR Case 91-004 reretiv~ to Contractot A.cctJ\JntinJ Controls which would change 
the DFA RS to add a nov\! subpart at 2-'-2.74 and amend sectiorrs 209, 1 04-1 , 

209.104-3, and 209.1 OS-2. 

T~e proposed rtvitiOr1s to the' DFARS V"lch.dd est3~fish policies ~nd proc·edures for 
contract~)r Internal accouf1tl~,g contrc,ls end t;dd (: genera' standard of responsibility 
for prospective co~tractors to have suffii..~ient internal accounting controls to 
ens~i e the valldit"~ of all costs ch~rGad to the GO'/ernment. The supp;ementt:r\' 
back~rcund informstlon states that thesa revisions clarify 9xist!nW requirerntir,ts 
eppnceble to contraet'.)r accountine &ysteiT,s, 

The proposed rule is riO mere c:erificatiol". Ratt"lflr, the .proposed section 242.7403 
is a broad mandate for tha Defense Contrsct Audit Agency (DCAA) to dfctate 

contrsctor iilternal accou~tlng controfs under the guise of reviewing those controls 
end expressing opinions orl theIr adequtcy. DCAA can 6ffective!y enforce its view 
of v/hat constitutes egprQprJ.A.m accounting contro's through the threat of reduced 
progr9ss payments. 

For contractois undergC"na a OCAA 6~dlt. the threat of iost pr.ogress payments or 
cost reimbursement on public vouchers Is real and cannot be lightly dismissed with 
the adr'nonition that If the r.ontracto.' disagrees, its remedy is un~er the Contract 
DI~pi.Jt~& Act. Sueh en approach has the Allee in Wonderland effAct of imposln. 
sentenc~ first with verdict to follow as contrs~~to:s are penalized witll lost progre,as 
payments or cost reimburser:,ents bafD.r~ the adequacy of the contractljr's Internei 
eccountJng system is adjudicated by B .,eutral tribunal. Such 8 system simply 
smacks ()t 8 lack of fundsrrlentaJ due prCC5SS. 
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In our opInion, ~ue~ a mafldeta to DC.t.A IS contrar\' to p,JbHc policy considerat): 
regarding t.h~ ii1de;:.endent rore of contractors 1:1 providing goods and services to 
the I=e~eral Gov&rnment. It represent$ a $e~ioua er.croachrnent Into the 
msnsgemerit of the business and f!naneial affairs of compenie5 who enter into 
ebntraetA with the ~ederal 'Governrnent. We beHaVA e~istjng regut8ti~ns provide 
tha Government adequatE: Mecher.isms to assure the reliability of contractor's 
eccounUng systems, without impcsing e now poliCY requirement on contr~c~ura 
\vhich Is specifIed in the proposed section 24.2.7402, and new procedural 
requti'ements on OeAA which erG specifle~ ~n the proposed sec,tior. 242.7403. 

VJhen th'J ~ed~ra! ~over0mcr.t contracts fer Q{'ods arid ser-jices, it procur6s 8 
tangible product or a speclfi?d service, not,the financial and 8,ccourlting systems 
which are used to record the ('ost~ ,")f proc!uclnG such geods and servIces. While a 
contractor' s intern3~ aceountina controlS may ir,directfy affect the recording of 
costs, it Is the 8~tual costs ultimately charged ~o contracts that are rtllevant to the 
~ovefnment. To require, as a matter of poncy f the maintenance of an 8ccountln" 
system "which conta:ns sufficier.t internal acco:.Jntir:g controis to ensure the 
inte~dty of aU costs, hath direct ~nd indirect, c~~arsed to the aovernment" is not 
practicable. It wOIJld be literally imposs!oie to establish def"initive criteria for 
d~tlning "sufficter.t internal accounting cc!rttrols" since such a determination Is a 
matte, of judgrnent in light of the indivIdual circu""is~a;-,ces. 

Addit'onarly 6 ther:3 !s absolute'v no way tr,at contractors can ensure the ~ntegrjty of 
all costs. The' concept of rre~sonabl~ assurance" which underlie.s 8 contractor's 

, intarna. control structure rect'gnizGs that the cost of an internal control structure 

should not exceed the benefits that" ere expactsd to be derived. The American 
Institute of Certified Public Accoun~ants (AiCPA) Statement on Auditing Standards 
55 states: .. Although the cost-benefit refationshlp Is a primary criterion that 

shouks be consl~ered rn designing eJn Intornal control structure, the precise 
measurement of costs and b9"9f!t~ l'sual!y is not PQssible. AccordIngly, 
mana~ement m~kes both q~ar.titatjv~ ar.rJ (lu~li~ati"e es,~!rnates ~nd judgmerlts In 
evaluotlng the cost-benefit r~lationship." 

0 ....... 

Acccrding to the Sup?Jeme~tary Information provided wi!h the prOPQ$$O DFARS " 
amerldment, tne proposed changes purportediy he'Js no impact on either the 

R~Qu'ato(y FlexibHitv Act or the PaperV'Jork ~tJductionAct. Notwithstandine thes6 
disclaimers, these two statutes era I."npactsc. Smaii businesses wal clearly be 

affected economicaHy 8$ the threshold for adeqlJ~te internal controls is ract,etted 
up. As OCAA imposes addltlona! Ci1P.~k! on and more 8ud~ts of Internat 

'1.\ • 
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accounting contro's in order ~o achjGv~ conformity v.'ith nCAA's stondard of W~lat 
constitutes adequate controis, the costs for those cor1trols will' Increase. 'The 
consequence of a U:'lIfOfiT'. sy3ten~1 of iflternal c'Jntrols ;s not meref"( Increased coats 
fer 8'f contractors, incruding smaH business contractors, it includes increased 
pe;rorwork for everyon·e. The as.se·rtion tllBt ne!ther the Regulatory FiexibiJity Act 
nor the Paperw~rk.Aeductlc'n Act is impacted is simpi·t incorrect. 

Even rnorg, the sdditl~~ o~ new policr~s c:;nd r:'r\lCedU'6~ in the CF/l.RS appear to be 
contrary to the lntEir'it 01 the Oete;"1s~ r..,1ar.eeeiT~ant Review whiCh illvo!vel the 
R~Quletory ReU€lf 'Task ~orce attempt:ng to ~liminate duplicative ~nd unnecessary 
~FAAS provls!on" The desire, in part, is to remove matters from the DFARS that 
ough~ right:", be in the FI.R, The p:oPJ~cd DF~JiS change Involves matters that 
are not u,niquely appHeab!e to "Oefer,fje Oopsrtm6nt C'jntracts. if any such chan~6 
i~ necessary, th~ matter should be addressed to the entIre DAR Council end 
C;v1liar!Ag&ney Aequ~$itiot. Coyncil membership. 

The procedures undsr the proposed sc:ctiC!1 242.7403 provide that "The Oefense 

Contr~ct Audit Ageilcy (OCAA) V~m establish end manage programs for evafuatin~ 
thE: ad;~uacy of contr&ctor ;r~t~rr;a! a~:cour;tiFig eor.tro!s. II ,This places the DCJ\Afn 
a posltion of making critical judgments regarding a contractor's decisions 
c(:ncer!1ing its Inter."el contror Sl.r!Jctu;'e policy and procedures. \OVhile an 
s~sessment of interr,sJ contr(\1 r'lsk :;~r;y b~ approp~;ate, '.Iva do not believe it wee 
ever intended by the promu:~1at(jrs of audit1r.g standards that the ki;1d and qua~lt-r 

of Interns! accounting controls were necessarily sl'sceptible to a quantitative 
det€rmlr.atio~ of specific approvs·J or d;!:lpprovaf. GeneraHy accepted Auditlns ' 
$t$ndard~ approvsd and adopted by the AICP,\ require: "A svfficient 
undeistanclng of the internal COi"Hrot structure Is to be obtained to glAiLtbft 1Usru 

D.ni to dete~rr1lns tho n&tvJ", tlmtng... ,nd. axte"t Qf test' to bl prrfotnuld" 
lemphe,!is added). The pr,;,pOSE,d cher"lge appears to make an audit of a 
contractor's Internet aceDl 'nt;n, controls .3;\ end Ir. Itse'f bV requirln~ OCAA to 
t1valuata "tr.~ t-d$q~tc\' of contractor interne' acc.:.,.u~t!ns contr"fs· and to "a,vi~o 

thG Administrative Contracting Officer (ACO) of significant findings of the 
eva!uatlon." V'Ie beHave that Q!ving OCAA tns a~.I'Lhc.)rlty to "establish and mt:nage 
programs for evalu&t!ng the adeqll~cy of :nterilal SCCouflt!ng controls" arid perform 

such r~vfews is tantamount to grnntlng DCAA a neVi and unfettered authorization 
to conduct operational aud!ts of contractor'S, snd the abiflty to v~lthhold paYinents 
by authorizing the ACO to suspend pro~re:ss peyments or .reimbursement of costs 
in fin amount equal to the • esttmate of the potentia' cost impact" resurting from 
any aeeeu~ting control dtficie~:cies ;tdeterrnine1;, 
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It shouJd be n~ted that the tradjtiona~ division of. elJth~rit'( ana responsIbility In the 
Department of Oefense hos bet:n fer procurelnent policy decisions to be made by 
theU·ndsr Secretary of Oefen3Q (Acquisition) ar,cf for contract audit poU~y 
decIsions to be under the purvie\\' of OCAA. \f'~ believe this aeparation of 
responsibiHty i~ important Further, the role of DCAA his!uricaily tlas b9an, and 
sMu!d eOfl~ir.ue to be, advisory. 

The pro~o!sd 'ul& a'$O provides that a contractor may not rece!ve 8 CQlt or 
Incentive type contract, or a contract providi;'lg for proQ;"ess paym~nts,unress the; 
eOfltractor's 8~countlng atistem, incruding its acco ... 'nt~ng controls, Is "adequate.· 
In tho Bbse~ce of clear, unambi~uous langusge in the propo~ed rule 5S to what 
eonstitutes "adequate· internal accountine co'ntrols, and the absence of any IimJta 
placed on DCAA·s di~cretio!1 to fInd a contr~ctor's ayatem "inadoQuat81" the rule 
·is uneOT\sclonAbl&. 

M.or~ovet, the proposed r~vl$lor.s are, ir. our opir,lo!1, contrary to stated 
Dopartrt1ent of Defense goals to re!&x ad\ierSsriaf tens;onE between the 
Government and ~\Jntract');"s, e:;~OlJrage contractor integrity and ethical CQnd\JC~, 
improve audit coordlnation, i;)creSS6 COr\treC"Lor solf-initiated ,errective 5GttrJi1 . 
when neces6sry, streamline the procuremer"t prooess, enCQurOQs gre8ter 
commcHclatity In de'er,se co t1 trectlnQ, fr.d reduce thtt burden of excessive 
OYt(signt. 

We are Qrea~!y concerned t~at the proposed rule runs counter to the intent of 
contractors' participatIon in the Defense Industry Initiatives and will damas. or 
ur"do many of th~ pcsft!ve accomprishments already achieved under existing 

eo~t(aetor sert·governance programs and the contractor risk assessrr.ent suide 
(CRA(;) program. For 8xamf:)le. $ven though it. ha& ·been publicly stated that 

partlelpatron In the CPsP.C prograrrl is VO!l!r:tary. DCAA auditors may attempt to use 
the current CRAG 8S a benchmark to determine whether or not a contractor's 
interna' accounting controls are "adequate." Consequen~ly, the CRAG program 
wl!f b~eomA -an essentiafly mandatory progrtm for these contractors having or 
eont&r'r'1p!ating 8 cost or incentive tYPE contract, or 8 contract providing for 
progress payments. 

, , 
I 
I 
l 
L 
~ 

~ 

I 
Finally, we believe that the proposed rure i$ an unnecessary add'tjonal burden on , 

contractors since existing DCA" prQgrcma to evaluate contractor Iccountinu '.: .. : .~.>, f 

sV5t~mg end the authority afreE'dy providlid to th(:4 ACO to suspend pros,e&. <....,~ : ) 
p~yrnent!: when accountfngdeficiencies a~e idcPtifJed, ere currently adeQuate. -". . .. ~-
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As an sdmirtintratlvt note, tns propCtsed addlTJon to 20S.1 06 .. 2 whioh states: " •.. 
or when scccuntir.g system or internal aceounting eontrol deficiencies ere thought 
to exist" requIres clarifIcation. It is u'1ctear under what contractual situations In 
accountlnQ sy·!tem revle~\I would be ·requlred Gther than the stated conditions 
Involvr:1g proQress peyments and the aWBid of a cost or incentive type contract. 

In &ummary, we recommend tho proposed rute be withdrawn for the following 
re8800S; 

(i) It Is contrary to public policy erad represen~s on encroa~hment Into thz 

management of companies, 

(ii) It runs counter to 000 Initls1ives ecnd presents 8 strone disincent~ve for 
contractors to support Rnd parttCipatf' In voluntary programs currently 
being €mf)hasized b'" the Cefense Oepartment. 

(iii) It is (4n unnec,ss~ry additlo;ja!' burden on contractors, 

{iv\ h runs counter to thg Aeaujator~' rlexibitity Act and the P~per~"Qrk 

R~duetlofl Aet, arid 

(v\ !t runs CO'.,Jnter to,the In:tlattvGs of thE: Defense ~,,~anegement Review,· 

If you hsve any questions, J:'iessc: contact me et (213) 5e8-7801 or Joyce S~kai of 

rny ttsff tit (213; 56e·7181. 

Sincerelv I ' 

, , 
,.~., , ...... I",. 

_ .... ", /-Z.. ... '-" ; 
i /~. .~! " 

Ob'ha!d ~1ay 



~"'_ Aerospace 
Industries 

~iI irrir.tiiiwti Association 
leRoy J. Haugh 
Vice President 
Procurement and Finance 
371-8520 

Ms. Barbara J. Young 
Procurement Analyst, 
Defense Acquisition Regulatory Council 
QUSD(A) DP(DARS) 
The Pentagon 
Room 3D139 
Washington, D.C. 20301-3000 

Dear Ms. Young: 

July 31, 1991 
'DAR Case 91-004 

The Aerospace Industries Association (AlA) is pleased to 
provide comments on the proposed DFARS rule which adds a new 
subpart at 242.74, and revises subpart 209.1 (DAR Case 91-004), as 
published in the Federal Register on June 10, 1991 (56 FR 26645) . 

The proposed revisions to the DFARS would establish policies 
and procedures to highlight contractors' responsibility to maintain 
adequate accounting systems and internal controls, and add a 
general standard of responsibility for prospective contractors to 
have sufficient internal controls to ensure the 'validity of all 
costs, both direct and indirect, charged to the Government. The 
supplementary background info~mation in the proposed, rule asserts 
'that these revisions are merely to clarify existing requirements 
applicable to defense contractor accounting systems. 

If ,the proposed rule indeed merely clarifies existing 
requirements, we believe the rule to be unnecessary and recommend 
that it not be finalized. It is clearly contrary to the 
simplification effort currently underway under the Defens'e 
Management Review. We are also concerned that DCAA auditors will 
view thi.s rule as a license to' impose controls they desire 
regardless of necessity, practicality or cost. 

Aerospace Industries Association of America, Inc. 
1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 



The proposed DFARS 209.104-1(e) (S-70) identifies the general 
standard that contractors "Have sufficient internal accounting to 
ensure the validity of all costs, both direct and indirect, charged 
to the government." There is, howeve~, absolutely no way that 
contractors can ensure the "validity of sll [emphasis added] costs 

charged to the Government." The concept of "reasonable 
assurance" which underlies a contractor's internal control 
structure recognizes that the cost of an internal control structure 
should not exceed the ,benefits that are expected to be derived. 
The American Institute of Certified Public Accountants (AI CPA) 
Statement on Auditirig Standards 55 states "Although the cost­
benefit relationship is a primary criterion that should be 
considered in designing an internal control structure, the precise 
measurement of costs and benefits usually is not possible.' 
Accordingiy, management makes both quantitative and qualitative 
estimates 'and judgments in evaluating the cost-benefit 
relationship.", Although we do no't believe the p'roposed DFARS 
serves any useful purpose, any rule which discusses internal 
6ontrols should incorporate the reasonable assurance standard. 

We are also concerned that the proposed rule can be read in 
a way which establishes the auditor, rather than the contracting 
officer, as the individual who determines whether "significant 
accounting control deficiencies" exist. In fact, the only function 
the rule ~rovidesto the contracting' officer is the decision to 
"~uspend" payments. This type of coverage only serveS to enhance 
the power of DCAA at the expense of the contracting officer. We 
believe that regulations should 'preserve and strengthen contracting 
officer discretion, and clearly state that DCAA serves only in an 
advisory capacity~ If this rule is re~rafted to provide that the 
contracting officer, rather than DCAA, determines whether 
significant deficiencies exist, we recommend that the rule clearly 
indicate that the contracting o~ficer should solicit the 
contractor's views prior to making any deficiency determination. 

Finally, we are concerned that the proposed payment suspension 
provision will lead to suspension'of costs well above the true risk 
to the government. Suspension of financing payments is more and 
more used as ,a penalty or as a means to force contractor compliance 
with controls desired by the government. Consequently, if internal 
controls related to a particular cost element are questioned, the 
government often withholds all payments related to that cost 
element. Such general suspensions certainly reducegoyerriment risk 
but almost always result' in significant under-financing' to , the 
contractor. 

,--~ .... 



We recommend that any rules whi:ch call for suspension or 
withholding of payments indicate that withholds should be targeted 
at producing financing payments which ~re the most likely estimate 
of the "correct" amount rather than one which totally eliminates 
all costs in a cost'element. 

In summary, the proposed rule is an unnecessary additional 
btirden on contractors and should be withdrawn. We believe that 
currently existing regulations provide the Government adequate 
mechanisms to assure the reliability of contractors' accounting 
systems, without imposing a new policy requirement on contractors 
as specified in the proposed DFARS 242.7402, and new procedural 
requirements on DCAA as specified in the proposed DFARS 242.7403. 
We are particularly surprised that this rule appears at a time when 
the government -has encouraged the use of the . Contractor Risk 
Assessment Guide (CRAG) which deal/s with inter_nal controls. DCAA 
has stated that CRAG participation is voluntary -- yet, under the 
proposed rule, auditors can easily use the CRAG chapters as a 
benchmark to determine if internal accounting controls are 
"adequate." Thus, the proposed rule is not only unnecessary, but 
works against voluntary self-governance programs. 

Again, AlA appreciates the opportunity to provide you with 
these comments. Further, AlA representatives would be pleased to 
discuss the proposed rule in more detail or answer any questions 
you may have regarding our comments. Paul J. Cienki, Director, 
Financial Administration, AlA is the point of contact for this 
issue. He can be reached at' (202) 371-8526~ 

Sincerely, 

'.-" 



NATIONAL SECURITY INDUSTRIAL ASSOCIATION 
National Headquarters 
1025 Connecticut Avenue. H.,W. 

Suite 300 
Washington, D.C. 20036 

Telephone: (202) 775·1440 
FAX: (202) 775·1309 

JUt 31 1991 

Defense Acquisitio~ Regulations can::i1 
Attention: Ms. Barbara J. YOln!J 
P.roc:urement Analyst 
MR can::il 
aJSD(A) (OP(DARS) 
Roan 30139 
'!he Pentagon 
Washington, DC 20301-3000 

SUbject: Il1\R case 91-004 

Dear Ms. Young: 

rf (Cl t.. f~ 

M.C. Baird, Jr. 
Chairman, 
Soard of Trustees 

J. F. Caligiuri 
Vice Chairman, #0 
Board of Trustees ' ~ 

, Chairman, . , 
Executive Committee 

F.J. Lewis 
Vice Chairman, 
Eyecutive Committee 

W.~!. Robinson, Jr. 
President 

'!he National Security Irxlustrial Association (NSIA) has :reviewed the draft rules 
am procedures for contractor intemal acX:nmtirg oontrols lfthic:h are prqxlSEd for 
incorporation into the Defense FAR SlJI:plement (June 10, 1991 Federal Register, 
mR case 91-004). NSIA is of the opinion that the prqxlSEd c:harges at 48' em 
Parts 209 am 242 are not only placin:;J an additicmal am needless bn'den on 
ex>ntractors, but also by ilx:lusion of an ambiguc:us tenn and establishment of 
inconsistencies fran current GavernmentjImuStty initiatives will ilx:rease both 
the costs of doUg business with the Government am the adversarial :relationship 
between the Government and Irdustry Wile provicii.n:J no t.arqible benefit to either 
party. NSIA believes that a 'careful :review of existi.rq rules and regulatialS 
which govern ex>ntractor's intemal accnmtirg oontrolS, ilx:lOOirg those 

, legislated by the Con;p:'eSS, those prCm.1l.gated by the Agencies and those required 
by clItside auditors adequately protect the interests of the GoYernment. '!he 
follCMUg canments address NSIA' s specific ooncems with the prqxlSEd c:harges. 

Ccmlterproducti ve 

If the objective is to upgrade the ac:x:rAlJ'lt:irg systems of small contractors, the 
regulation increases administrative coSts, decreases carpetitiveness am creates 
an additional, barrier to entry into the government procurement arena. If the 
desire is to, inprove', the systems of established contractors, the prcp:sal ad:is 
another oversight activity to!musb:y. 'Ibis plOqx:eal is nX a clarification of 
existirg policy. Rather, if inplemented, this pl:op::sal will create a new and 
duplicative layer of ex>ntract administration. 

- .. -.- .. 



-2-

in addition, the OCAA broad :review scope cxW.d ~t in the duplicaticn of, or 
. with,· the aoc:nmtirg· provisicns of Contractor Risk AssOSS"'Pnt QJide 

(~) am with the ~tion of the external aunt precess. 

Use of Ambiguous Terms 

'!be policy ani procedures identify a requirement Wich can result in parties 
t.a1drg inflexible am extreme positions. Specifically, Part 209. 104-1 (e) (S-70) 
states that a cxntractor shcW.d: 

Have sufficient intemal aoc:nmtirg CXlJ1trols to ensure the 
validity of all costs, both direct am i.rWXect, dlal:ged to the 
government. 

One interpretation of this ~ cxW.d·mamate the cxntractors' intemal 
aoc:nmtirg CXlJ1trol systems be 100% acxmate. Anyt.h:in; less than perfect accuracy 

. will expose a cxntractor to decrements··in their pl:Cgzess payment rates. In na;t 
cases a regulatiqn of this type 'WCAlld require a cxntractor "to ensure with 
reasonable acx::uracy the validity of all costs,. both direct am irdi.rect, dlal:ged 
to the government." We recalileni this requirement be replaced with the 
following: . . 

Have intemal acx::n.mtirg CXlJ1trols that provide reasa1able 
assuranoethat all costs, both direct am irdi.rect, dlal:ged 
to the goVernment are valid. 

Un:iennines Self-Govemance Initiatives 

OVer the last several years both Government am Irdustry have attenpt:ed to 
inprove their strained rel.atia'lShi.p~ BOth parties realized that an adversarial 
relationship ~rked to their detrllnent not their benefit. In reoogniticn of this 
new environment, sev~ programs prcmJtirg self-govemance were established, 
e.g., Defense Irdustry Initiatives (011) am~. Direct IX'AA intervention in 
the ~tiCl1 of contractor acx::nmtirg systems urdennines the afOl:ementia'led 
self~emance am JIIltual ~tial initiatives withcAIt providirg art:! 
oonst.ructive benefit. 

rue Process 

Clarification of the stepS in the Proca:hlres at 242.7403' are required. 
Specifically, it shouid be made clear that Wen. the IX'AA cites alleged acx::nmtirg 
CXlJ1trol deficierx:ies to the Administrative Contract.inJ Officer, (ACD), the ACD 
shcW.d then provide the cxntractor time to :respad· to the IX'AA xeport. '!be Am 
should issue a detenninatial of adequacy only after both the IX'AA firdirgs am 
the cxntractor's· :respa)Se have been filed. 'lb make a detemi.nation of inadequacy 
prior to allowirg a contractor time to respcni is i1a:c1sistent with the CXB~ 

due process. ' 
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Conclusion 0 

NSIA is very 01ll1Ch aware of the iDport:aJxeof ~ adequate internal 
aCXX'JUtltinJ controls an:! the need to protect the Govemment' s int:mests. However, 
'We ~ that the int:mests of the Government are best set'Ved by encan:aginJ 
self-gove.maJ'X2 initiatives an:! efficierx:y, rot by duplicatinJ the efforts of 
internal auditors ,an:! imeperx:lent ac:xxAll'ltin;J finis t:llrcu#l the 0 inplementatim of 
this prqa;ed rule. Specific Government 00I'am'lS Shoul.d be identified and their 
xenedy l:imited to those 00I'am'lS. A wide an:! inprecise expansim of the IX'AA 

o dlarter is not the answer. Accorcli.rgly,o it is requested that the proposed rule 
be resci.n::led. 

We waild be pleased to di SOlSSthis further with yal. '!he NSIA point of c:a1tact 
is 0 Cblonel E.H. Sdliff, IS Arrrr:i, RetiJ:ed, Procurement o:mnittee Executive, 
telephone (202) 775-1440. 

NtW7:Y

jJ. ---00 ~ 
o wallace H. Rcbinsa1, Jr. 

P.resident 
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COMMENrl; OF 

THE AMERICANCONSUL~ING ENGINEERS COUNCIL 

FOR THE 

DEFENSE ACQUISITION REGULATORY COUNCIL 

AUGUST 1, 1991 

The Americ.a:"l Con$ulting EnBincCls Coun:iI 
(ACEC). a federation of 51 state and regional councils. is 
a national rmfes$ionaJ a.o;sodation repre~ntir.g over 
5.000 pri\'atc-pr3ctice consulting engine.er'rag ftnns 
employiag 160.000 el'lgin~rs. scit'n!~.st:;;, technicians 
anl othen-., and atlnual1)' designs ewer SI00 billion in 
construtte<! public worb a .. ~d private lndustry fac;i1ities. 

r.~·.:.. 



American Consulting Engineers Council 
1015 fifteenth Street. r-.:."V., tVash~ngton, D.C. 20005 
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August 1, 1991 

Defense Acquisition Regulations Council 
ATTN: Ms. Barbara J. Young 
Procurement Analyst 
DAR Council 
OUSD(A) DP(DARS) 
Room 30139 
The Pentagon 
Washington, D.C. 20301-3000 

Dear Ms. Younq: 

202 .. 34i-7474 
1=.u::2U2~ 

Case 91-004 

The American Consulting. Engineers Council (ACEC) is responding to 
the reques·t for corn:nents on the proposed rule entitled trDepartment 
of Defense Federal A~quisition Regulation Supplement; Contractor 
Accounting Controls." 

Introduction 
ACEC has a great interest in the contractor qualifications and the 
contract adininistration policies of the Department of Defense 
(DOD). Over 40% ~f ACEC's member firms regularly contract with the 
federal government and in particular with·the Army Corp of 
Engineers and the Navy Facilities Command within the Department of 
Defense. 

We co~mend the Defe~se Acquisition Requlations (DAR) Council for 
their . ef~orts in publishing this proposed' rule and request for 
cort'lDlents. In partioular, ACEC appreciates this opportunity to 
describe the experience of the. architect-engineering services 
community with the DOD auditinq and accounting system controls as 
established and as clarified in the proposed rule at issue. 

'-" 

1 S6 Federal R!gilter 2'645 (~un. 10, 1991). 

2 48 erR part. ~O, and 2tZ. 

-Servln9 the Busmess and Professional lnterests of Amer'Y...aJ"' Consu1ting Engineers \Vorldwtde· 

---- --.-.-- _._ .. ' ... _--_ ... __ ._- ------- --- --_. -' ---~--
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Background 
The DOD has proposed clarifications under 
Information, A. Background", as follo~s: 

"Supple:dlentary 

"Revisions to the Defense FAR Supplement are proposed to add 
a new subpart at 242.74" on policies and· procedures for 
contractor internal accounting controls. 3 Revisions to 209.1 
are also proposed to add a qene~al standard of responsibility 
for prospective contractors to have sUfficient internal 
accounting controls to ensu.re the validity of all costs 

3 .art 242 - Contract AQmini.tr&~Lon 
5. A Dew aubpart 2.2.74 i. added'to read as follows. 
S\1l)part. 242.74 - Cont.ractor Accounting c·olltrola 
242.7'00 se~pe of aubpart 
ni .• subpart provid ... policies and pr~edure. applicabl. to contrar:tor intet11al 
accounting control •• 
242.7401 Definition 
Aceou.nti.ng centrol. mean. tho.. intel'1lAl t;ontrol procedure, •• tabliahed. by 
cOG-tractor aanaguent to "zUlu.re cOltl at·. p~op.rly c:ha&-ged within the accounting .,.t_. 
2'2.'402 Policr 
All eontr&e~ors .hall •• in~ain an accou~tiag -rlt.. througbo~t c04t~.et 
p.rforaanee which.containa auffieient intern.1 aecoUntiDg control. to .naure the 
int6grit.l of all costs, both direct and indirect, charg"ed ~o the goV.,uatUlt. 
242.7403 P~oce4~re. 
fa) The naf.D •• CoDt~act Audi~ Agencr (DCAA} sill .~tablL.h aAd .anag. progra •• 
forevaluat.ing the adequacy of co:ctractor internal ~c:coW1tilag control.. !'h. 
euditor ahall advis.·the Adainiatrativp Ccnt&-aeting Officer (ACO) af aignificant 

. findiDg. of the.valuatioQ. 
(b) If .iguificant accounting centrol defici.~e! •• eziat, the DCAA report to the 
ACO .hal1-
(1) .P~vide an esttaate of the patential coat iapacti and 
(2) Include fi.J:sdiDga en the 4ccept.abilitl of .~h" C04~rac:tot-'. corrective action 
plaut 
(c) Upon receipt of • PCAA report ideatifying .1g~ificant aecoUDting control 
defiei.ncie., t.he ACO say su.pen4 &11 .ppropri&~.· peZ"c.D~.ge of progress payaent.. 
ar rei.but.au8Dt coat. proportionat.. t-o the est.iaated co*-t riak t.o t.lle 
governaent, until tba sub.i •• ian and &ecepta~c. of the contraet.cr t

• ·cor~.ctiv. 

aotion plan. [See FAR 32.503-'(b)} 
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charqed to the Government.' These revisions clarify existing 
requirements applicable to contractor acoounting systems." 

Hence, this, proposed rule re-asserts DOD authority to determine 
contractorts accounting stanaards. The above proposed rule 
describes in general definition, policy and procedure terms the 
recognized pe~o9atives of the Defense contract Audit Agency (OCAA) 

,and the Administrative contracting Officer (ACO) to establish 
standards of acceptable accounting systems. 

Discussion 
Our cOlnlllents focus on the general trend of incr,e'lsed accounting 
controls r oversight and use of the remedy of suspended proqress 
payments or reimbursement costs on small businesses offering their 
services to the DOD. 

First, recognize that such increased accounting requirements and 
broadened OCAA authority has produced in the profes9ional design 
industry a measurable expense which is accrued to all 
involved, including ultiltlately the taxpayer. The comprehensive 
audits such as those proposed above have already resulted in 

, aRt-ion 209.10'-1 1. r.viaed ~o read •• follow. [wit.b t.he following 
.ddi~ioD·l· 
209.104-1 GeAeral S~~dard. 
(e) (8-70) Ba ••• ufficient iDtarnal aceouating cOAt~ol. to' eDaure the •• 1Lditr 
of all ~ost., both direct aDQ indirect, ch.~ed to ~e 90 •• ~.nt ••••• 
209.104-3 Application of Standards 
(b) The accounting .r.~ .. iDelu~ing i~. accoun~1Dg con~rol •• u.~ be .4.~t. if 
the pro_pact.!ye COD~r.ctor ;i.. to racei". progre •• papezat. or a coat' or iDcaalt.! •• 
type contr.~t is coat • .pl.t.d ••••• 
209.106-2 Ma~or Factor. 
ractor B AccoUD~1n~ Sf.tea 
242.1401 (NorsallJ all ac:c:oun'tiZ)g 8r.~ •• ttevi •• will It. requ •• ~ed whell eOl1di~iall • 
• ueh •• progre.. par-eDt. O~ • CO.~ or i~e.Dtly. ~rp. eon~r.ct 18 cODt"plated 
(1'.x~ repeate4.]) OJ!' when aecoWl~Lllg -rat_ OK' tAt. mal acco1Ult.iDg eOIl~¥'Ol 
deficieDci •• ,are thought ~ .Xi8t. - . 

------------ --- --- --- ._-- ------_. ---
, ' 

""'t..".,. 

'~ 
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extensi va delays and greater costs ~ 5 Moreover, the resul tsof 
these current audits are often iqnored in favor of arbitrary caps 
and cost levels. 

Secondly I the purposefully vague and overly-broad lanquage used 
throughout the proposed t-ule raises concerns as to what limitations 
exist on the authority and oversight of the DCAA and the ACO. 
Further, ·it is unknown what avenues of inquiry and protest may be 

. available for an individual contractor confronted with the 
subjective decisions of a particular ACO under ·these 
clarifications. ~~at steps are beinq taken to provide a direction 
to measuring the adequacy of a qiven firm's accounting controls? 
Thirdly, we cOll".ment as a professlonal service association compose.a 
primarily of small businesses doinq p\lblic sector work. 
Specifically, eighty percent. of architectural/enc;ineerinq firms 
include only twenty-five or fewer employees. These s~all 
businesses are at a disadvantage in their ability to accommodute 
multiple, customized accountinq systems and to finance delayed 
progress payments or. reiml:.ursement costs.· The public sector' s 
repeated relia'nce on the remedy of suspended payments has led many 
qualified A/Efirms to offer th~ir services exclusively to the 
private sector •. This ultimately reducas competition,. innovation 
and diversity for public sector projects. 

Conclusion 
The professional design coItlnu.nity believes that the factors 
discussed above should be considered in this and future decisions 
reqardinq DOD contractor accounting controls. Thank you for 
considering our perspective. 

sincerely, 

~o£f ;;. 1tC!..d<~· 
Larry A. McRee 
Vice President 

5 1991 PSMJ Fillaneia1 s~ati.tic:. Sun.y, ahowiD9' fiN. bc:~r all a".rag_ coat 
of .48' ofr.venue. to comply wi~h .ultiple fiDanei.l h1.. .i.D go •• na.aeat 
contr.c~ing (SurTey i4clu4ed 337 fir.ml.). . 

D&t.& froa 'lorida Departllent Audit. Group incl.t.eatiDg audit coat .a •. t' of 
propo.ed AlB eoutract co.t. 

"Report OD Over.igbt Review of ~he ~~ LiDe. of P~ic:. Propo*.l Audit 
Report." I i •• uee! by tbe Defen.. Ccntract Audit Ageney, Offie. of Iuapec:tor 
a.n.ral showing ti •• fo~ pre-award audit af AlE con~r.c:t.av.l".ged 80 da,s • 

. "strQaalicing ~be Archi~8~t-Bn9iDa.r Proe ••• ", a 1990 v.a. Ar.r Cor.pa of 
Ellgiueera st.udr indicating ~be till. for pr6-awari audit.. of AlB contract. ~a.n9ect 
fro. 3.0 dars 011 81&8.11 (1,,*. tbaD $100,000) to 320 daya on lazv. (over f1,000,000) 
pl'ojec:ts. 

_ .... _.-.. _--_ .. - ._--
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AMERICAN BAR ASSOC.lATION 

Defense Acquisition Regulatory Council 
Attn: Ms.' Barbara J. Young 
Procurement Analyst 
DAR Council, OUSD(A)DP(DARS) 
Room3D139 
The Pentagon 
Washington, D.C. 20301-3000 

Section of Public Contract Law 
Writer's Address and Telephone 

360 N. Crescent Drive 
Beverly Hills, CA 90210 
(213) 859·5985 
FAX (213) 859·5940 
ABAnet Roberts.N 

August 1, 1991 

Re: DAR Case 91·104 • Contractor Accounting Controls 

Dear Ms. Young: 

This letter is submitted on behalf of the Section of Public Contract Law of 
the American Bar Association pursuant to special authority extended by the 
Association's Board of Governors to the Section to comment on acquisition 
regulations. The views expressed are tbose of the Section of Public Contract law 
and have not been considered by tbe Association's Board of governors or its House 
of Delegates. 

. On June 10, 1991, the Department of Defense ("DOD") published proposed 
amendments to Parts 209 and 242 of the Department of Defense Federal Acquisition 
Regulation Supplement ("DF ARS"). TheseamendIDents would add I8nguage 
cQncerning a contractor's internal accounting controls and would allow contracting 
officers to suspend progress payments or refuse to award a cost or incentive type 
contract to companies alleged to have inadequate accounting controls. 

The Section fully supports the government's interest in tbe reliability of 
internal accounting controls, but believes that such interests are adequately 
protected under presently existing regulations. Furthermore, the Section .believes 
that tlfe sanctions provided are serious, and the proposed rule provides few 
safeguards to protect contractors from what amounts to a unilateral decision of the 
contracting omcer to effectively debar a company from receiving certain contracts. 

5£ChONAOMINI5TRATOR BH912120.010 
Marilyn NeforH 

no North Lake Shore Drive 
Chiaso,ll60611 

312/988-5596 
AJA/rret: ABA290 
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I. Existina RClUlatioDS are Adeguate to Protect the Needs of the Goyernment 

Government contractors are presently subject to many legal and accounting­
related contractual principles which regulate the costs that are charged under a 
government contract. These guidelines include the legally mandated F ARlDF ARS 
Cost Principles, and the Cost Accounting Standards and their implementing 
contract clauses. Another set of guidelines is the AICPA (American Institute of 
Certified Public Accountants) Guide, AUdits 0/ Federal Govemmenl Conlracton 
which contains specific language on required internal controls which references SAS 

'No. 55, "Consideration' of Internal, Control Structure in a financial Statement 
Audit." All of these rules and policies derme requirements or guidelines to protect 
the government by insuring the integrity of a contractor's internal controls in 
,charging costs to government contracts. 

In addition, legal sanctions currently exist which specifically address the 
reliability of such accounting controls. For example, subparagraph (C), "Control of 
Costs and Property" of FAR 52.232-16, "Progress Payments," provides, in pertinent 
part, that "the contractor shall maintain an accounting system and controls 
adequate for the proper administration of this clause." As a penalty for baving 
what is judged by the contracting officer to be Inadequate accounting controls, FAR 
52.232-16(c) provides, that "the Contracting Officer may reduce or suspend progress 
payments ••• after rmding on substantial evidence any of the following conditions: 
1) The Contractor failed to comply with any material requirement of this contract 
(which includes parawphs (0 and (e) below)" (emphasis added). FAR 32.503-2, 
"Supervision of Progress Payments"; 32.503-3, "Initiation of Progress Payments and 
Review of Accounting Systems"; and 32.503-6 "Suspension or Reduction of 
Payments" also contain langUage prohibiting progreSs payments unless, inter alia, 
"the contractor's accounting system and controls are adequate for proper 

, admjnistration of progress payments." 

The Section believes that these existing regulations and guidelines adequately 
protect the interests of the government in insuring the accuracy of costs charged to 
cost type and incentive contracts as well as for progress payments, rendering this 
Proposed Rule unnecessary and duplicative. ' 

B. The PrOl)osed Lanpage Does Not Proyide' Sufficient Procedural SafelUards 
'-"" 

Tbeproposed language to be added to DFARS 209.104 goes far beyond an 
attempt to "clarify existing requirements applicable to defense contractor 
accounting systems" as stated in the Summary of the Federal Register notice of 
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proposed rulemaking for DAR Case 91-104. For example, proposed DF ARS 
209.104-3(b) would allow a mere Defense Contract Audit Agency ("DCAA ") report 
to be a ,sufficient basis for the prohibition of receipt of "progress paymen~ or a cost 
'incentive type contract •• " Thus, a contractor could be effectively debarred from 
receiving anything but rum rlXed price contracts simply on the basis of an 
unchallenged statement in a DCAA audit. Additionally, on existing contracts, 
under proposed DFARS 242.7403(c) , progress payments maybe suspended by "an 
appropriate percentage of progress payments or reimbursement costs proportionate 
to the estimated cost risk to the government •••• " ' 

Internal "accounting controls" can by dermition be a very subjective topic, 
for which there is not always clear guidance. The proposed language in DFARS 
209.104-3(b) implies that the Judgment of DCAA would auto~tically take 
precedence over the proper exercise of discretion by the Contracting Officer who 
should consider the unique facts and circumstances of each situation before electing 
to suspend progress payments on a particular contract. The Section believes that 
this proposed methodology for the suspension of progress payments fails to achieve 
even the minimum legal standards for due process and it Is thereby seriously flawed 
for that reason alone should not be promulgated as a rmal rule. 

ID. ,Imprecise Dermitions in the Proposed DFARS Would l&ad to 
Uncertainty in Application 

The Proposed Rule does not derme ~e term "significant accounting control 
deficiencies" thus leaving substantial room for disagreements between contractors 
and the Government. ,SAS No. ~O, "Communication of Internal Control Structure 
Related Matters Noted in an Audit" (1988) paragraphs 2 through 6 and 15 discusses 
the dermitioDS of "reportable conditi,oDS," "significant deficiencies" and "mater1aI 

, weaknesses."l In this regard, if the proposed rule is adopted, the Section believes 
that 'only "material weaknesses" should be considered as the standard by the ACO 

1 SAS No. 60, ,15. "A reportable condition may be of such magnitude as to be considered a 
material weakness. A material weakness in the internal control structure is a reportable condition in 
which the design or operation of the specific internal control structure elements do not reduce to a 
relatively low level the risk that errors or irregularities in amounts that would be material in relation 
to the rmand81 statements being audited may occur and Dot be detected within. timely period by 
employees in the nonnal course of perfonning their assigned functions. Althougb this Statement does 
not require that the auditor separately identify and communicate material weaknesses, the auditor 
may choose or the dient may request the auditor to separately identify and communicate as material 
weaknesses those reportable conditions that, in the auditor's judgment, are considered to be material 
weaknesses." 14. 
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in declding whether to reduce or suspend progress payments. 

The requirement for DCAA to "provide an estimate of the potent~ cost 
impact" Is also troublesome. Unlike an accounting change, an internal control· 
deficiency does noi necessarily ;have or create a potential cost impact. Indeed, the 
cost impact concept, at least as It Is understood in the context of a change In 
accounting practice, simply doesn't make sense with respect to internal controls. 
What does make sense, however,. Is the "cost-benefit relationship" discussed in 
paragraph 14 of SAS No. 55.2 The disturbing lack of legal safeguards assoclated 
with these methods for the suspension of· progress payments Is a source of great 
concern. 

IV. The Proposed LanpB&e Ne&ates the Concepts of Cmporate Self-Governance 
E,poused in Programs such as CRAG (Contractor Risk Assessment Guide) 

We believe that the proposed language takes a step back from the concepts 
of teamwork and trust which both industry and government have been working to 
restore to the government procurement prOcess. The CRAG program as proposed 
by the Government Is a symbol of how trust and teamwork may be encouraged. 
Under programs such as CRAG,· a contractor could voluntarily undertake the 
adoption of certain internal accounting controls. In retum DCAA would focus its 
resources on other auditing areas. The language of the proposed DF ARS, however, 
appears to direct DCAA not only to focus its attention on internal corporate 
matters, but to encourage DCAA to substitute its Judgment for that of the 
contractor. This interference with corporate management discretion undercuts the 
very concept of mutual trust that programs such as CRAG are seeking to restore. 

v. Conclusion 

In snmmary, the Section suggests that the proposed language be deleted as 
unnecessary and inconsistent. Instead, we would recommend that the govemment 
CODrlfDl the adequacy of costS charged to a government contract by concentrating 
on the broad resources and remedies available under existing regulations. 

1 SAS No. 55; ,14. "The concept of reasonable assurance recognizes that the cost of an entilJ'. 
internal·control structure should not exceed the benefits that are expected to be derived. Although 
the cost-benefit relationship is a primary criterion that should be considered in designing an intemal 
control structure, the precise measurement of costs and benefits usually. is not possible. Accordingly, 
management makes both quantitative and qualitiative estimates and judgments in evaluating the cost­
benefit relationship." Id. 
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The Section appreciates the opportunity to provide these comments and is 
available to provide additionallnformation or assistance as you may require. 

Sincerely 

. --./ I. (-'T-'-'L/~ 
~ .-f/'--"--'-'-u <C"> __ t«] 

Norman L. Roberts 
Chair 
Section of Public Contract Law 
American Bar Association 

cc: A~ S~ion Officers" Council Members 
. Maiilyn M. Neforas 

.> 

.:" { .. ~.~: 
,,0(' .,.~ 
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ShIpbuilders Suite 330 
4301 N. FaIrfax Drive 
Arlington, Virginia 22203 

=_ ••. __ •• of 
America Tel: 703-278-1700 Fax: 703-278-17'U1 

August 1, 1991 

Dear Ms. Young: 

Qn behalf of the Shipbuilders Council of America, the national trade association 
representing American shipbuilders, ship repairers, and manufacturers of marine equipment, 
I wish to expand upon the comments that were submitted by the Council of Defense and Space 
Industry Associations concerning the proposed revisions to the Defense Federal Acquisition 
Regulation Supplement (DFARS), as they relate to contractor accounting controls and accounting 
systems (DAR Case 91-004). 

" First and foremost, the breadth of opposition throughout the Defense Industry to the 
proposed revisions should serve as a clarion that those revisions are fundamentally flawed. In 
addition'to being flawed;, being redundant to the existing FA~ provisions; and being contrary 
to the mandate to streamline procurement regulations; they appear to be a veiled attempt to 
circumvent definitive rules that have been judicially clarified and embraced by the federal courts, 
including the Fourth Circuit Court of Appeals,which limited Defense Contract Audit Agency's 
(DCAA) access to a contractor's internal audits. Furthermore, a logical application of the 
proposed revisions are almost certain to have a "significant economic impact," thereby subjecting 

. to question the certification as to compliance with the Regulatory Flexibility Act. Still further, 
the certification that suggests compliance with' the Paperwork Reduction Act seems to be a 
perfunctory statement that does not comport with the reality of the substance of the proposed 
revisions. Accordingly, we believe that the proposed rule must be approved by "OMB under 
44 U.S.C. 3501., et seq." 

Our opposition to the proposed revisions is also based on our concern that they do not 
provide fundamental due process rights to the contractors. In this regard, DCAA would be 
vested with unfettered authority to make determinations that are subjective, arbitrary or punitive, 
and the contractor would have no regulatory right to· refute the determinations made by DCAA. 
Such open ended authority will surely emasculate a contracting officer's (C.O.) authority to 
make independent determinations. After one or more private and excruciating experiences by 
a C.O., 'who has to explain why his or her un~ateral determination was at odds with a DCAA 
determination, human nature will surely nurture a "go . with the flow" mind set. In short, 
contracting by _intimidation merely exacerbates the debilitating and counterproductive adversarial 
relationship between the Government and the Defense Industry. 

. .......... " 
.. ~~~ ~.' l :'.- .. ' , 
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Another concern of ours, which has been expressed by others, bears repeating. That is 
the lack of definition of the phase "risk to the government." Without a standard of definition 
for that phrase, DCAA will be ,free to develop creative interpretations and defInitions that may 
~ttempt ·to quantify risk ·and base it upon an absolute standard of perfection. To do so. would 
ensure significant underpayments or lack of timely payments· to the contractors. Such inequitable 
consequences could be avoided if a "reasonable assurance" standard were adopted, which would 
ensure that progress payments could not be delayed or reduced as a result of random or 
inconsequential deviations that result in no additionalc6sts to the Government. Without such 
clarity of definition of the phrase "risk to the government", and any other words and phrases. that 
may be used in determining the meaning of "risk to the government," the litigiousness of 
Government contracting will unnecessarily increase. Such a potentially counterproductive waste 
of resources could be avoided if this were more properly treated as··a FAR case so that any new 
procedures would be uniformly appll~ Government-wide rather than just being limited to. the 
Defense Industry. To suggest that only the Defense Industry is in need of special accounting 
controls unfairly impugns the integrity of the Industry as a whole. 

Please accept my comments in the constructive manner in which they are intended as we 
are joint partners in our national defense efforts, and it is in our mutual best interest for all 
parties to not only follow the strict letter of the law, but also to do what is fair and right. 

Defense Acquisition Regulations Council 
AITN: Ms. Barbara J. Young 
Procurement Analyst, DAR Council 
OUSD(A)DP(DARS), Room 3D139 
The Pentagon 
Washington, DC 20301-3000 

Sincerely, . ~~~,~o/L4-
~~ 

President 

2 
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, COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 

1225 Eye Street, N. W., Suite 950 
WASHINGTON, D.C~ 20005 

Defense Acquisition Regulations Council 
ATIN: Ms. Barbara J. Young 

'Procurement Analyst, DAR Council 
OUSD(A)DP(DARS), Room 3D139 
The Pentagon 
Washington, DC 20301-3000 

Dear Ms. Young: 

• 
(202) 682·4435 

August 1, 1991 
CODSIA Case 12-91 

The undersigned members of the Council of Defense and Space Industry Associations 
(CODSIA) .wish to submit for your favorable consideration the following comments concerning 
the proposed revisions to the Defense Federal Acquisition Regulation Supplement (DFARS), as 
they relate to contractor accounting controls and accounting systems (DAR Case 91-004). 

CODSIA is opposed to the proposed revisions to the'DFARS. The proposed revisions 
do not meet the standard for agency acquisition regulations under Section l.302 of the Federal 
Acquisition Regulation (F AR). They are neither necessary to implement FAR policies and 
procedures nor necessary to satisfy the specific needs of the Department of Defense (DoD). The 
proposed DFARS 209.104-3 duplicates accounting control provisions already contained in FAR 
16.301-3 for cost type contracts and FAR 32.503-3 for progress payments. Adequate protections 
are also included in FAR Sections 30 and 31. Furthermore, CODSIA believes that the proposed 
DF ARS revisions are contrary to the initiatives, under the Defense Management Review (DMR) 
process, that were' undertaken by the' Secretary of Defense to streamline the procurement 
regulations. 

Notwithstanding our opposition to the proposal, we find that the coverage is ill-conceived 
from a procurement policy standpoint. The proPosed rule creates new standards for making a 
responsibility determination under DFARS Section 9 as a prerequisite to contract award. Yet, 
the penalties imposed in DFARS Section 42 are post-award actions. Presumably, a contract 
would not be awarded to a contractor who did not receive a favorable responsibility 
determination (Le., had inadequate accounting controls). It seems that, instead,. the proposed 
revisions should be tailored to modify FAR Secti~ns 16 and 32. 

CODSIA is deeply. concerned with the proposed DFARS procedures for making 
determinations and withholding payment for lack of adequate acCounting controls. As written, 
DFARS tends to cede to the Defense Contract Audit Agency authority that has almost uniformly 

---
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been vested in the Contracting Officer. The procedures do not (1) characterize the DCAA role 
as advisory, (2) call for a determination by the Contracting Officer, or (3) allow written rebuttal 
comments by the contractor. Instead, the procedures impose a payment withholding without any 
consideration to the due process procedures afforded the contractor in FAR 32.503-6. CODSIA 
further believes that the proposed process violates the traditional authority ~arranted to the 
Contracting Officer. 

While we are encouraged by the recognition given in the proposed Section 242.7403 (c) 
for withholding only an "appropriate percentage," the criteria to b~ applied are not adequately 
defined. Industry has observed instances where "risk to the Government" has unfortunately 
resulted in· withholdings of entire cost categories (e.g., material, labor). It should not be 
necessary, for example, to withhold payment on all material costs 'if a contractor's purchase 
orders were not prenumbered. C.ODSIA recommends that "risk to the Government" be clarified 
to mean the accounting control deficiency poses a significant chance that substantial overpayment 
will result. A "reasonable assurance" standard should be adopted. Accordingly, we recommend 
as an alternative to the language proposed in Section 209.1 04-1 (e) (S-70) the following 
language: 

"Have internal accounting controls that provide reasonable assurance that all 
costs, both direct and indirect, charged to the Government are valid. " 

Finally, we do not believe this proposal should be pursued as a change to the DFARS. 
Since the issue concerns the adequacy of a contractor's accounting controls, the proposal should 
be considered in a broader regulatory forum. If adopted, it will affect all Government 
contractors who have a combination of DoD and other contracts. 

We thank you for affording us the opportunity to provide our comments, and trust that 
they will be constructively reviewed. 

Sincerely, 

~~,)l_,-~a~·; '. 
. Dan C. Heinemeier 

sldent Vice President 
Shipbuilders Council of America Electronic Industries Association 

Wallace H. Robinson, Jr. 
President· .. ' 
National Secunty Industrial Association 
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Rockwell International Corporation 
, 2230 East Imperial Highway 

EI Segundo, California 90245 

August 1, 1991 

Rockwell 
International 

In Reply Refer to: 

Defense Acquisition Regulations Council, 
Attn: Ms. Barbara J. Young, Procurement Analyst 
QUSO(A)OP(DARS) 
Room 30139 
The Pentagon, Washington, DC 20301-3000 

Dear Ms. Young: 

Y( (tl ~·l:-

91-CO-152 

Rockwell International CorP9ration, is pleased to prc;>vide comments on DAR Case 
91-004 (56 FR26645) which would add a new Defense FAR (DFAR) Supplement at 
subpart 242.74 and amend the DFAR Supplement at sections 209.104-1, 209.104-3, 
209. 106-2. 

The proposed revi sions to the DFAR Supplement would establi sh policies and 
procedures to highlight contractors' responsibility to maintain adequate 
accounting, systems and internal controls, and add a general standard of 
responsibility for prosp'ective contractors to "have sufficient internal 
~ontro1s to ensure the validity of all costs, both direct and indirect, 
charged to the Government. II The suppl ementary background information asserts 
that these' revisions are merely to clarify existing requirements applicable to 
defense contractor accounting systems. 

Rockwell believes the proposed rule is much more than a clarification of 
ex'isting r~quirem~nts, applicable t6 defense contractor accounting systems and, 
in fact, represents an onerous new requirement that is so lacking in definition 
it 1s likely to precipitat~ numerous applications which are unnecessary, costly 

. for both 000 and its contractors, and administratively intrusive. 

The proposed rule, besides the significant impact it portends for current and 
prospective 000 contractors (especially small busine1ses attempting to do 
business with "the Department of Defense for the first time), is also contrary 
to stat~d 000 intentions to reduce adversarial tensions with its contractors; 
to encourage contractor se 1 f-governance; to 1 mprove audi t 'coordi nati on; to 
increase contractor self-initiated corrective action where necessary; to 
encourage greater commerciality in defense contracting; and to' reduce the 
continuing major burden of excessive contractor oversight. ' 

' .... '. 

The proposed rule also duplicates, to some extent, ,the work of contractors' 
independent auditors who are guided by professional auditing standards and the 
Atcounting Guide for Audits of Federal Government Contractors. 
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Additiona lly, there 1 s no reasonabl e way that contractors can ensure the 
"va li dl ty of a 11 costs ... charged to the Government. II The concept of "reason­
able assurance" which underlies a contractor's 1nternal" control structure 
recogni zes that the cost of an 1 nterna 1 control structure shoul d not exceed 
the benefi ts that are expected to be der1 ved. The Ameri can Insti tute of 
Certified Pub11c Accountants (AICPA) Statement on Aud1t1ng Standards 55 
states: "Although the cost-benef1t relationship1s a primary cr1ter10n that 
should"be considered in designing an 1nternal control structure, the precise 
measure~ent of costs and benefits usually 1s not poss1ble. Accordingly, 
managem~nt makes both quarititative and qualitative estimates and judgements 1n" 
evaluating the cost-benefit relationship." 

Rockwell 1s also concerned that the proposed rule may unnecessarily and 
defectively grant the DCAA the right to "establish and manage programs for 
eva 1 ua t 1 ng the adequacy". of contractor 1 nterna 1 account1 ng controls." The 
proposed rule also provides that a· contractor may not receive a cost or 
incentive type contract, or a contract providing for progress payments, unless 
the contractor's actounting system, including its accounting controls, 1s 
"adequate." 

In the absen.ce of clear, unambiguous language in the proposed rule as to what 
constitutes "adequate" internal accounting controls, 1t would seem DCAA is to 
have virtually unlimited discretion to find a contractor's system "inadequate." 
Such unbounded authority is not only highly quest.ionable. but can also be 
expected to damage or "undo many of the positive accomplishments already 
achi eved under contractor self-governance programs and the Contractor Ri sk 
Assessment Guide (CRAG) program. 

For example, the DCAA has stated publicly that participation 1n the CRAG 
program is vol untary -- yet, under the proposed rul e, DCAA audi tors may use 
the current CRAG program as a benchmark to determine if a contractor's internal 
accounting controls are "adequate." Consequently, the CRAG program may 
become ess.ent1a"y mandatory for those contractors having or contemplating a 
cost or incentive ,type contract, or a contract providing for progress payments, 
despite the fact these contractors have in good faith embraced CRAG 1n reliance 
upon DoD's assurances the program 1s 1n fact voluntary. 

The proposed rUle also appears to grant the DCAA limitless author1ty to 
conduct operational audits of contractors, and p~ov1des a new and unfettered 
authorization to withhold payme~ts by author1zing the ACO to suspend progress 
payments or reimbursement of costs in an amount equal to the "estimate of the 
potential cost impact .. resulting from any accounting control def1ciencies as 
determined by DCAA. However, the proposed. rule prov1des no due ~rocess 
mechan1smfor the contractor to request the cognizant Aco 1n writing to 
reconsider -the suspension of progress payments or reimbursement of costs and 
to discuss the DCAA findings with the contractor. 
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In summary, the proposed rule 1s an unnecessary add1tional burden on 
contractors and shoul d be wi thdrawn. We be li eve currently exi sti ng regul a­
tions,provide the Governmentw1th adequate mechan1sms to. assure the 
reliability of contractor's accounting systems, without 1mposing a new po11cy 
requ1rement on contractors which are specified 1n .. the proposed section 
242.7402, and new procedural requirements on DCAA which are specified in the 
proposed section 242.7403. 

Rockwell International Corporation appreciates the opportunity to submit our 
comments. 

' .... " 
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ROCKWELL INTERNATIONAL CORPORATION 

cjI&;4-
P. E. Schubert 
AssistantConttoller 
Western Region 
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recJeraJ IteIIster I L 18. No. U1 I Monday.' JUDe 10. H9t ~p08ed Rules 

..,ARTIlENT OF DEFENSE 

.. CFR,... 201 ... a42 
"-tu .......... of Defense Federal 
LcaulllttJlM Regulation Supplement; 

Contractor Accounting ControIa 

MINCY: Department of nefenae (DOD). 
ACTION: Propoaed rule and ftqueat lor 
commenta. 

IUllMARY: The Defenae AcquflltiOll 
Regulation. (DAR) Councllla propolfDa 
chUgea to the Defenae FAR Supplement 
to add a Dew lubpart at 2U.7. OD 
polidel and procedure. lor cOntractor 
iDtemalaccounUns controla. AlIo. 
chaDael to 209.1 are propoied to add a 
pDeial.tandard of responlibility for . 
prospective contractorl to have 
lumdent Intemalaccountlna controlJ to 
IDI\IN the validity of aD co.tI chUled 
to the Government. Theae revilioDl 
c1arL'y ex1It1na requirementl applicable 
to detenae contractor accountlns 
l)'ltema. 
DATIl: CoDmlenta on the propolld rule 
ahouId be ,ubmitted in writina to the 
addrea .hOWD below on or before lui), 
10, 1991. to be considered in the , 
formulation of the final rule. Please efte 
DM eft" pa-004ln all correlPondence 
mated to thi. lieue. 
UORISIII: Interested partlel .bowd 

written comments to: Defenle 
cqulllftil,n Regulations Council. A1TN: 

Young. Procurement 
Council. . 

ULl.U.lIII\.UJ.t"'IJUI\..I~~I. room 30139. 111e 
PentalOn. Washington. DC 20301-3000. 
fOA PURTHU IN'ORMATION CONTACT: 
Ms. Barbara J. Young, ProcUrement 
Analyst. DAR Caunell. (703) 897-7_ 

. FAX No. (703) 891-9845. 
8UPPLIIIDCTAJlY INFORMATION: 

A. BackFouDd 
aevilloDi to the Defenae FAR 

Supplement are proposed to add a new 
IUbpart at zu". on polJcie. and 
procedurel for contractor intemal 

.accountina controla. RevlaiODi to 209.1 
are alIo proposed to add a lenera! 
.tandard of responsibWty lor 
proapective contractorl to have . 
IUfficlent Internal' accountina controlJ to 
eDlure the Validity of all COlts dwsed . 
to the Govemment. Theee revialoDi 
c1arif)' ex1stins requirementlapplicable 
to contractor accoUDtiDa l)'ltema. 
8.1lepla1arJ I"I8xlbmtr Act 
. AD IDltlal Regulatory FlexlbWty 
ADal)'aia hal not been performed 
. becaUle the propoled rule will Dot have 
a .f&n1ficant economic Impact OD a 
IUbtIWltial Dumber of .mallentltie. 

the mepnfn, of the ReplatOl)' 

FlexlbWty Act. • U.s.C.101et.et/. 6IJI.1DIJ..Z ~,. far preawrud . ' 
becaUie It belleaD, de~el_ uut' nrvey. 
emphasizes the ftqulremlDt lor 'I!I'~ ...', 
contractor IDtemalacccnmtlq CODtrota 8ection m. ..-~" ~ acton 
which are alread)' required u part of aD ~ • •.. • • 
acceptable accoutlna I)'ltem. However.' , Factor E Aocountlna S)'Item-AD 
commentl from ama11 buafDell.. "'ellment by the DefeDIe Contract 
OODcernlnl the affected DFARS . Audit AsenC)' [DCAAJ 01 the adequac, 
Subparu Will alao be 'couldered III of the prospective CODtractor'. 
accordanCfr with .ectiaD 810 of the Act. . accountlna I)'.tem ud related 
Such comments must be IUbinltted ,accountin& control. u defined III 
leperatel), and cite DAR Cue 11~0 III I zu.,tOt. Normall)'. aD accoaDtinI . , 
aU correlpODdeDce. ' '. I)'ltemnmew will be Nquested wheD 
C. 'apelwOIk IleductiDII Act ' conditiODIlUch u ".... paJIIHIDu. 
,- or a coat or IDceDtlve trPe ooDtract Ia 

The propoled rule doe. Dot Impose contemptated or wheDaccoaDtiq 
aD)' report1na or Ncordkeepma' , I)'Item ar IDteiDalaCC01lDlbla caDtrol 
requirementl ~hlch require the approval deflcleDcle. are thouaht to aL . 
of ottm under" U.8.C.1S01. ., MN/. •••• ' .• =' of SubJecta ID. ~ PartlIDI ad PART 242-CONTRACT 

ADIIIN:STRATION 
Covemment pIOCwvmenL 

NucrLs..Id. 
Dirw:IDr. De1-ADttuIMlltllllllpltltlOu 
Council. 

Therefore. It 11 propoaed thef. a1t 
partl J09 aDd au be ameDded u 
foUow.: , 

1. 111e authority citation for • CfR 
partl J09 aud W coDtinue. to read a. 
lollow.: . . 
. AuIIaorlty. a u.s.c. 101. 10 u.s.c. 2ZOZ. DoD 
Directive 1000.35. DoD "Aft 8uppllDllDt 
J01.301. 

.• ART Iot-CONTRACTOR 
QUALlFICAnONS 

J. Section 209.106-111 inlaed to Nad 
,,'ollowa: 
109.104-1 General SlOndarrb 

(e1 (8-70) Have .umclent 1Dtema1 
accounting controla to eDlUN the ' 

. validity of aD COlts. both direct and 
Indirect. charaed to the lovemment. 

(5-71) Have the DecellU)' Nfety 
progra.ma applicable to mt.~eria1a to be , 
produced or .. nicel to be performed b, 
the prolpective contractor ad ' 
IUbcoDtractOra. '. ' 

I. Section Z09.1CN-111 amended bJ 
addiq • 'DeW parqraph (b) to read .. 
folloWl: " 
1IIJ9.101-1 AppJit:QtiDII of SlOndarrb 

(bJ 111, ·.CCOlIDtma I)'.tem 1DcludiDa 
JtI accountina controla mUit be 
adequati if the prolpectfve cuntraclor 11 
to receive prosrell pa)'IDenta or a COlt 
or mcentlve type CODtract. 
CODtemplatecl. -
• • • • • 
, Co Section J09.106-Z. II amended by 
JeVlI~ factor E in par8lfaph (8-70)(5). 
.ection m. Block u. Najor 'acton. to 
read u 101l0Wl: 

.. A Dew IUbpart KU411added to 
,.ad •• Iollowa: 
Iubpart 1a.7.c. ..... AGoountIng 
ControII ' .. 
w". 8cope of nbput. 
JU.,to1 DefiDitlaD. 
JU.,a Polley. 
MUG Prooeduret. 

lubpa,. a42.7~ 
Accounting Controla 

612.1400 Scope of .ubptllf 

_ Thll .ubpart provide. pollde. aDd 
procedurei applicable to contractor 
Intemalaccountlna CODtro1a. 
8,41401 De/initiDII 

Act:oUllIinI DDnlrDl, .eau thole' . 
iDtemal control procedure. e.tabliahed 
b)' contractor ~ement to eDlUN 
co.tI are proper])' clwSed within the 
a~tma l)'ltem. 

,MZ.14D1 I'olit:y 
. AD oontractonlhaD malDtafD a 

aocoUDtlq ~Yltem throuahout contract 
performBDce which contalDllUfficlent 
lDtemalaccouutins controla to enaUN 
thelDtelrity of aD co.ta. both clirect uut 
Indirect. c:lwaed to the lovenuDlDt. 
m.14D3 ~ . . 

(a) The DeleDle CoDtract Aadit . 
. "aenC)' [DCAAJ wW .. tabllah ud 
lDaueae prosrami for evaluatlDa the 
.adequacr of coDtractor IDtemaf 
'.accountiq controla. The auditor ahaD 
adviae the AdmlDlstrative CoDtractlDa 
Officer (ACO) of aIplflcant bdiDp of 
the evaluaticm. ' 

(b) If aIplflcant acccnmtlna coutrol 
. deficilDdel amt. the DCAAreport to 
the ACO aball-
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'.-., 

(1) ProvIde aD .tlmate 01 the 
potential co.t imp&ct; ad 

(2) Include BndiDp OD the .. 
acceptability of the contractor'.· 
comctive action plan. • 

. (e) Upon receJpt of a DCAA report . 
Identifyins sfanlficant accountlDi 
control deficienciel, the ACO mar 
IUIpend an appropriate percentqe of 
prosres' p.)'mentl or reimbursement . 
COlti proportionate ~ the •• tlmated coat 
risk to the iOvemment. until the .. 
• ubmia,lon aDd acceptaDce of th. 
eontractort

• corrective action plan. (See 
FAR 32.503-8{b). . 
.(FR Doc.I1-~1 fUecI 14-41: 1:'1 am) ............... 
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