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MEMORANDUM FOR LTCOL MICHAEL RILEY, OASD (PA) (DFOI & SR)

SUBJECT: DAR CASE 91-004, CONTRACTOR ACCOUNTING CONTROLS

Attached is a matrix of
comments received from those
of subject case published in
1991 (56FR26645). - This case

13 respondents and public
respondents on the proposed rule
the Federal Register on June 10,
involves revisions to DFARS

Parts 209, Contractor Qualifications and 242, Contract

Administration.

These comments are provided for the public's review or
request for copies.  Our case manager is Mrs. Barbara Young,

at 697-7266. -
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Deputy Diredtor
Defense Acquisition Regulations Council
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INSTTI;UMENTS # 1

’J
5 July 1991

In reply refer to:
200-313-075
Mail station 3137

‘Ms. Barbara J. Young

Procurement Analyst

Defense Acquisition Regulations Council
OUSD (A)DP (DARS), Room 3D139

The Pentagon, Washington, DC 20301-3000

REFERENCE (a) DAR Case 91-004

ENCLOSURE (1) Comments on Proposed Rule on
Contractor Accounting Controls

Dear Ms. Young:

The enclosed comments on the proposed rule on Contractor Accounting
Controls are being forwarded for your consideration. The comments
provide additional definitional clarification that is designed to
minimize potential disagreement concerning interpretation of the
rule.

In addition, we believe there will be situations where it is
difficult for DCAA or the contractor to estimate the cost impact
associated with a significant accounting control weakness. As a
result, we are suggesting that estimates be réquired only where
they are reasonably gquantifiable.

"Please let us know if there are questions concerning our comments
or if we can be of assistance in any way.

Sincerely,
Mk, Pl
Madison Pedigo

- Manager, Overhead Reporting and Analysis
Office of Government Liaison

MP/jb -

TEXAS INSTRUMENTS INCORPORATED ¢ POST OFFICE BOX 660246 ¢ DALLAS, TEXAS 75266
214 995-2011 ¢ INTERNATIONAL/DOMESTIC TELEX NUMBER 6829291 A/B 6829281 TEXINS



PART 242 - CONTRACT ADMINISTRATION

" COMMENTS ON PROPOSED RULE - TEXAS INSTRUMENTS INCORPORATED

(Additions are underlined, otherwise, existing language is
unchanged.) '

242.7403 PROCEDURES

(2)

(b)

(c)

The Defense Contract Audit Agency (DCAA) will establish and
manage programs for evaluating the adequacy of contractor

~internal accounting controls in relation to the contractor's

overall internal control system. The auditor shall advise the
Administrative Contracting Officer (ACO) of significant
findings of the evaluation.

Significant accbunting control deficiencies are present if

‘accounting control weaknesses are so severe as to render the

overall accounting - system inadequate or ineffective for

Government costing or payment purposes. If significant
accounting control deficiencies exist, the DCAA report to the

ACO shall -

(1) Provide an estimate of the potential cost impact, if it
is reasonabl uantifiable; and

(2) Include findings on the acceptability of the contractor's
corrective action plan.

Upon receipt of a DCAA report identifying significant
accounting control deficiencies, the ACO may suspend an

- appropriate percentage of progress payments or reimbursement

costs proportionate to the estimated cost risk to the
government, until the submission and acceptance of the

- contractor's corrective action plan. (See FAR 32.503-6(b).

m
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JUL 171991

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL
SUBJECT: Defense Acquisition Regulation Case 91-004

We have reviewed the proposed changes to the Defense Federal
Acqu151t10n Regulation Supplement (DFARS) parts 209 and 242
relative to contractor internal controls. We have no comment on

the changes to part 209 and support its adoption. We do offer
" the following comments relative to the changes to part 242.

The revision to part 242 adds subpart 242.74 on policies and
procedures for contractor internal accountlng controls. We
strongly support the inclusion of this subpart in the DFARS as
belng necessary to ensure that contractors establish sufficient
internal accounting controls and to clarify the Defense Contract
Audit Agency (DCAA) and Admlnlstratlve Contracting Officers (ACO)
responsibilities to review them. To improve on the effectiveness
of the subpart, we belleve that the definition of Accountin
Controls, contained in 242.7401, should be expanded to eliminate
some of its subjectivity. We recommend that the following
sentence be added to the proposed definition: At a minimum,
internal accountlng controls will ensure that a proper
‘authorization of transactions and an approprlate segregation of
duties exist, commensurate with the size and structure of the
contractor's organization.

We also recommend that 242.7403, Procedures, be clarified as
follows:

1. Subparagraphs (b) and (c) refer to contractor
correctlve action plans, however, the requirement to submit this
plan is not specified in the proposed subpart. Although
subparagraph (c) states that the ACO may withhold some payments
until a plan is submitted and accepted, it should be expanded to
specifically state the requirement to submlt a plan and define
what an acceptable plan includes, i.e., the specific corrective
actions to be taken in response to the DCAA recommendations and
the date the action will be implemented.

2. The proposed subparagraph (c) also states that the
ACO "may" suspend an approprlate percentage of progress payments
or reimbursable costs proportionate to the estimated cost risk to
the government. This authority, relative to progress payments,
is referenced to Federal Acqulsltlon Regulatlon (FAR) 32.503-6(b)
payments. We agree with the intent of this paragraph and the FAR
reference. However, the FAR reference states that the ACO
"shall" suspend either a portion or all progress payments until
changes are made. Since the reason for adding this new subpart
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was to clarify the fact that internal controls are an integral

part of an acceptable accounting system, we believe that the ACO
should treat both aspects the same. Therefore, we recommend that
"may" be changed to "shall" to be consistent with the FAR and to
ensure that the full benefit of this new subpart is achieved.

We appreciate the opportunity to comment on this case. If
there are any questiops concerning our comments, please contact
me or Mr. Robert A. Vignola at (703) 693-0010.

) /Zy///w/ }H<l e

Michael R.
Assistant Inspector General
for Audit Policy and Oversight
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‘Allied-Signal Aerospace Company ]
2525 West 190th Street , | “SIiegdnaI

" Torrance, CA 90504-6099
‘ | (213) 3239500 or 321-5000
July 22, 1991 fijz éi
Defense Acquisition Regulations Council
Attention: Barbara Young
Procurement Analyst
DAR Council, OUSD(A)DP(DARS) Rm. 3D139

The Pentagon
Washington, D.C. 20301-3000

Subject: DAR case 91-004

Ms. Young:

The proposed rule appears to be an overreaction to a specific
incident. According to June 10, 1991 issue of the Federal
Contracts Report, "the changes come in response to a DOD
Inspector General’s report regarding problems in the timekeeping
and labor accounting systems of several shipbuilding contractors
(#APO 90-006, 2/12/91), the official noted." We address in our
conclusion the lack of need for this rule.

The rule could cause more problems than it solves because of
phrases which are open to interpretation. Some examples include

. | the following:

.209.104-1 General Standards

(e)(S-70) "Have sufficient internal accounting controls to
ensure the validity of all costs, both direct and indirect,
charged to the government."

Remarks: the word "ensure" is defined by Webster’s Dictionary
as: "to make sure, certain, or safe; guarantee." This implies
a 100% accuracy. In addition, the word "sufficient" is
ambiguous, having no defined meaning from either an accounting
or legal perspective. The phrase, both in this section and in
section 242.7402, would be more appropriate if it read: Have
internal accounting controls that provide reasonable assurance
that ~ all costs, both direct and indirect, charged to the
government are valid.

209.106-2 Requests for preaward surveys

Factor E- Accounting System- "..... Normally an accounting
system review will be requested when conditions such as
progress payments or a cost or incentive type contract is
contemplated or when accounting system or internal accounting
control deficiencies are thought to exist."

’ Remarks: the concern is the words, "thought to exist". This is

so subjective that it provides for auditing when no
justifiable reason exists. Clearly, there should be reasonable
indications that an audit is necessary. It is recommended
that the phrase "thought to exist" be changed to "reasonably
believed to exist". :




(Cont’d DAR case 91-004)

The background section states that the proposed rule "will not
have a significant economic impact on a substantial number of
small entities within the meaning of the Regulatory Flexibility
Act..." and "The proposed rule does not impose any reporting or
recordkeeping requirements which require the approval of OMB...".
We disagree with both statements . This proposed rule is one of
many rules which are directly or indirectly causing the exodus of
small businesses. from Government <contracts. = The added
requirement inevitably increase time expended by small businesses
to comply with the regulations.

The recent CSIS report entitled "Integrating Commercial and
Military Technologies for National Strength" identified four
factors that drive a wedge between  commercial and military
businesses. The first is accounting and auditing requirements.
This proposed rule is but another example of the abuse of
regulatory authority causing this wedge to drive deeper. -

The proposed rule is redundant. The Foreign Corrupt Practices Act
of 1977 that prohibited U.S. companies from bribing foreign
officials also included two accounting provisions that requ1red
all public companies to maintain:

1) "reasonably detailed records which accurately and fairly
reflect company financial activities, and

2) devise and maintain a system of internal accounting controls
sufficient, among other things, to provide reasonable assurance
that transactions are properly authorized, recorded, and
accounted for."

If the proposed rile will hot enhance these objectives, it should
not be implemented.

The proposed rule does not address the fact that a principle
element of adequate internal accounting controls is an assessment
of risk. This inherent concept is missing from the proposed
rule. The term '"risk" was not mentioned anywhere in the
regulation. When costs of a system outweigh benefits, then
minimizing risk 1is counterproductive. . When wusing the same
standards of risk on a small business or commercial company that
is used on a major prime contractor, then minimizing risk is
counterproductive. Clearly, the proposed rule has not made this
distinction. ‘ '



(Cont’'d DAR case 91-004)

The proposed rule also appears to be in conflict with stated DOD
objectives of disengagement. Programs such as IQUE and CRAG were
designed as voluntary programs in the desire to achieve
contractor self governance; itself an outgrowth of the Defense
Industry Initiatives.

In summary, we believe that, if the rule was proposed because of
perceived deficiencies in the shipbuilding industry, those
deficiencies should be identified and corrective action taken as
appropriate. The proposed rule is an overreaction that has as a
solution the authorization of extensive reviews of contractors’
internal controls. Any regulation that attempts "to ensure"
inevitably will be too costly and even then cannot be achieved.
There must be assessment of risk and the cost of minimizing that
risk. A reasonable assurances standard adequately balances risk
and cost, if a rule of any nature is justified. It is incumbent
for the_council first to justify this need, however.

G.F. Germann
Assistant Controller
Allied-Signal Aerospace Company
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Defense Acquisition Regulations Council

Attn: Ms. Barbara J. Young, Procurement Analyst
QUSD (A)DP(DARS), Room 3D139

The Pentagon

Washington, DC 20301

' Reference: DAR Case 91-004
Dear Ms. Young:
FMC's Defense Group is pleased to provide comments on the

proposed revision to the DFAR Supplement that adds a new
subpart at 242.74 on policies and procedures for

contractor internal accounting controls. Comments also
address the related revisions to DFARS Part 209 that are
included in DAR Case 91-004. The two revisions were

described in the Federal Register as clarification to
existing requirements applicable to contractor accounting
systems. :

We strongly believe that the proposed rule is more than a
clarification, and establishes onerous new ambiguous
requirements that will be costly, increase oversight, and
restrict entry of new contractors into the government
procurement process. More importantly, we believe
. existing regulations provide the Government with adequate
‘mechanisms to assure the reliability of contractor
accounting systems., :

We are concerned that the proposed rules unnecessarily
require the DCAA to "establish and manage programs for
evaluating the adequacy of contractor internal accounting
controls." DCAA currently conducts pre and post contract
proposal reviews, detailed material and labor cost
audits, contractor compensation analyses, and contractor
overhead cost submissions. DCAA also examines regularly
a contractor's compliance with the Government Cost
Accounting Standards and exclusion of unallowable costs.




DAR Case 91-004 '
Page 2 ‘ July 25, 1991

The proposed rules are excessive and are counter
productive to contractor self-governance programs. These
increasing audit requirements are contrary to stated DOD
goals to relax adversarial tensions between the
Government and contractors, to encourage contractor
integrity and ethical conduct, and to coordinate audit
plans --- all needed to streamline the procurement
process. How then can these new requirements add value
to the progress of the DOD stated goals?

In summary, the proposed rule should be withdrawn because
of the adequacy of existing DCAA programs that evaluate
contractor accounting systems.

Again, we appreciate the opportunity to provide our
comments and ask that our concerns be thoroughly
investigated before DOD issues a final rule.

Yours truly,

ﬂ?/”’?ml/”"”‘%

Manager of Government
Affairs Compliance

dw
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July 25, 1991

Defense Acquisition Regulations Council
- Ms. Barbara J. Young, Procurement Analyst
QUSD(A)DP(DARS)
Room 3D139, The Pentagon
washington DC 2C310-3000

-Subject: POSITION ON PROFOSED DFARS RULE
DAR CASE 91-004
. CONTRACTOR ACCOUNTING CONTROLS

Dear Ms. Young,

We believe the propised revisions to the DoD FAR Supplement
part 209 and 242 are unnecessary and should not be acdopted.
The proposed langurayge is ambiguous and likely to be the
subiect of recurring and significant disputes. Further, the
intent of the revision is counter tec the spirit of the
Contractor Risk Assessment Guide (CRAG). Finally, the
Governments acceptance of internal control systems may carry

the appearance of lianility tc others for harm caused by
. reliance on an "approved!" system. That liability, real or

not, will likely prevent cr delay DCAA acceptance of adeguate
internal control systens.

Reviews of interral control systemns are addressed in sevcral
authoritative forums. f%he General Accounting Office in its
1988 revision to "Government Auditing Standards" (the "Yellow
Book") addressed internal controls several times. The Yellow
Book places responsibility for internal control eystems with
management. Reporting standards for financial audits also
require comments on the reliance placed Ly the auditors on
the systen of internal controls,

‘The GAO guidance is clear; internal control systems should be
reviewed to determine the scope of audit work regquired.
However, the responsibility for the egtablishment and
operation of the internal contrul system rests with the
entity belig reviewed.

The Defense Contract Audit 2gency (UCAA) als) recoynizes the
importance of evaluatlng contractcr intermnal control systems.
In its Contract Audit Manual (C%M), the DCAA requires

internal control systems be reviewed in determining the scope
of planned audits. In fact, the DCAA has developed a system

Delco Systems
Operations

7 Hallister Avenue
Colets, Crifornia 83117
80S $61-5011

Fax BOE 861-6437 . [

&
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specifically to integrate an assessment of internal controls
in audit planning. The system is tha “Vulnerability
Assessment Procedure or "Vap". VAP analysis summarizes the
findings of internal control reviews performed concurrently
with incurred cost, functional reviews and operations audits.

The emphasis DCAA places on reviews of internal control
systems is evidenced by the dedication of a complete chapter
to the subject. CAM chapter five, "Review of Policies,
Procedures, and Internal Controls Relative to Accounting and
Managenxent Systens" svecifically addresses corntractor
internal centrel systems a5 well as DCAA auditors
responsibilities in reviewing those systens.

Firally, DCAA sudit planning intludes Mandatory Annual Audit
Reguirenments (MAARS). The MAARS are described within the CAM
ag "core requireménts” for incurred cost audit planning. The
first MAAR is a reguirement tno update the internal control
survey.

In addition to U.$S., Governrent ¢uidance, the American
Institute of Certified Public Accountants (AICPA) has
published guidance relating to internal control reviews. In
it 1990 "Audits cf Federal Government Contractors" the AICFA
includes a section headed "Managenant Responsibility for the
Internal Cocntrol Structure". Further, the AICPA has issued
Statement on Auditing Stancards (354S) number 55 entitled
"Consideration of Iniernal Control Structure in a Financial
Statement Audit". The AICPA guidance requires auditors to
review contractors systems of internal controls in
determining the scope of field work regquired to meet audit
regquirenents.

Clearly, all professicnal audit greups recognize the
importance of reviewing internal controls. However, until
this revision to the DoD FAR Supplement, those reviews were
not audits in and of trhemselves. This change renoves the
review from its use a8 an audit planning tool. It will
become the Governments responsibility to issue an opinion on
the overall system of internrnal ~ontrols. No guidance is
provided to determine what constjitutes an acceptable system
of internal controls.

The proposed revision contains numerous exarples of terms or
requirements which are ambiguous, For example, in the
General Standards the term "validity" is used relating to
costs. Validity is not defined, nor is it addressed in cother



regulatcry guidance. 2llowability, Keasonableness, and
Allocability are all used, 3nd defirsd, in addressing costs.
Validity sheculd be def*ned within the context of the proposed
rule, or an alreadv defined and understood term should be
substituted. The Definition includes the reguircment that
costs be "properly charged". The "proper" treatment of a
particular cost is frequently the subject of disagreement.
Those C¢isagreements do not mezn a systen cf internal controls
is inadequate. 1In fact, the aisagreements may be an
indication that the 1nt9rna1 control syster is functioning
normally. In the Poliey section the reguirement to ensure
the "integrity of all costs" is identified. 1Integrity, like
validity, is urdefined in thir context. If "integrity™®
should be read as "compliant with regqulations and contract
terms", then those words should be used. Further, the usagsz
of previously urdefined terms and additional systen reviews
are not in the spirit of the CRAG.

In the forward to the Noverker 1988 Program Steering Group
bocklet, June Gibbs Brown, the Incpector General included "It
Tthe CRAG] provides the frarework for industry to demonstrate
to the government that strong, effective internal controls
are in place ana fa.ctioning 2s intended. The government's
conm’tmernt to the CRAG Prcgram is to reduce oversighbht in
those areas where internzl control systems 'are documented and
shovn to be effective." Rather than reducing oversight as
was intended, the proposed revision introduces a specific
systen review and increases oversight. In the May 14, 1990
editien cf the "DEFENSE NEWS" Robert Liebermann, an assistant
inspector general for analysis and follow~up in the DoD
Inspector Generals office szid "Th2 slow pace at which this
[CRAG] has gotten off the ¢round is a good indication of how
poor the relationship has [become] between government and
incdustry". The propcsed DFARS revision reverses the recent
movenent toward contractor self-governance and & return to
the type relationships Mr. Liebermnann referred.

~ With the expansion of the DCAA role into formal evaluation of

internal control systems comes attending liability. The
proccedure regquires the DCAA evaluate coitractors internal
control systems. The DCA2 is required to render its opinion
that an internal control system will ensure the integrity and
propriety of all costs charged to the government, or
conversely, that it will not. Once the DCAA reviews the
internal control svstem, it must advise the aAdministrative
Contracting Officer (ACO) of significant findings. Systenm
approval will require both DCAA an3d the ACO’s acceptance.

i
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That acceptance, using languaje in {ne DFARS revision, will
be for & systemr which will "ensure the integrity of all
costs, both direct and indirect, charged tc the government".
The approved system will also "ensure the validity of all
costs®.

The Government is moving to 2 new standard with this
position. Contractor management, as well as Boards of
Directors and shareholders/cwners will take comfort in
knowing the U.S. Government has reviewed and approved a
system which "ensures the integrity of all costs, both direct
and indirect, charged to the government™. This change also
nakes the DCAAZ responsible for determining the parameters for
"1nteqr1ty of all costs” as well as "sufficient 1nternal
accounting controls".

It will likely prove extrenely dlffl*ult for any DCAA nranager
to £ign an audit veport which states a contractors systen
will ensure the integrity of alli costs, Likewise it will be
difficult, and ccstly, for contractors to implement systems
to comply with the letter of the regulation. The revision,
as written, adds little except the reguirement for the
Government to issue its position on contractors systems of
internal controls., It does, however, allow the Goverrment to
withlhiold portions of payments to reccygnize an undefined
"estimated" risk.

There are already encugh vehiclezs for the Governnent to
unilaterally withhold or suspend paynents to contractors.

Pre award audits can produce unsupported cor guestioned costs.
MMaS reviews may produce questioned cosis or cost avoidance
recommendat lons. ADP reviews, Labor accounting reviews,
chratlonal reviews, Post Award reviews, Disclosure Statement -
reviews, or any other audit the DCAA conaucts, may generate
adverse cost impacts. Aaditicnal opportunities for the
government to reduce payments to contractors are
counterproductive.

An assessnment of internal control risk is appropriate, and
required, for any audit. It shouls be performed during the
planning phase of audits, as has clearly been intended from
the authoritative guidance. Contractor internal control
systems should not be systens which the Government approves,
unless it is willing to share the cost and risk of
consequences.

We believe the proposed revision is unnecessary. Its only
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‘addition to already existing reguirements is to issue formal

recommendations. Pecsitive recomrendations will likely be
difficult and expensive t2 obtain.

1 believe in strong internal controls, and fully appreciate

the need to review internal contrcls in determining audit
scope. 1 do not believe the proposed DFARS wording will
accomplish the intended objective.

Please call me at (805) 961-5383 or our Manager of Internal
Controls, Gary Wibracht at (805) 961-5309 with questioens or
comments on this letter.

Sinccrely,

T

uee
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Subgidiary of GM Hughes Electroniza

DOKALD L GASHOY Vice President and Chiel Contracts Officer July 29, 1981
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Defense Acquisition Regulatiors Council

Attn: Ms. Barbara J. Young, Procurement Analyst
DAR Couneil

OUSD(A)DP(LARS), Room 3D139 :
The Pentegon, Washingten, DC 20301-3000

Dear Ms. Young:

Hughes Aircraft Company eppreciates the cprortunity to submit coraments on
DAR Cesa 91-004 reletiva <o Contracto: Acceunting Controls which would change
the DFARS tc sdd a new subpart at 242,74 arid amend sections 209.104-1,
205.104-3, and 209.1086-2. | '

Tha proposed revisions to the DFARS would establish policies and procedures for
contractor intarnal accounting controls ent add ¢ genaral standard of responsibility
for prospective contractors to have sufficient internal accounting controls to
ensuie the validity of all costs charged to the Government, The suppiementéry
backgreund informstion states thst theso revisions clarify sxisting requiremsnts
applicable to contractar accounting systems.

The proposed rule is no mere cigrificetion. Rather, the proposed section 242.7403
is 2 broad mandate for ths Defense Contract Audit Agency (DCAA) to dictate
contractor internal accounting controfs under the guise of reviewing those controls
and expressing opinions on thelr adequacy. DCAA can effectively enforce its view
of what constitutes gppropriate accounting contro's through the threat of reduced
prograss payments. '

For contracters undergeing a DCAA sudit, the threat of iost progress nayments or
cost reéimbursement on public vouchers is real and cannot be lightly dismissed with
the admonition that If the contractor disagrees, its remedy is under the Contract
Disputes Act. Such an approach has the Alice in Wonderland effact of imposing
sentencs first with verdict 10 follow as contrsctors are penalized with lost progress
peyments or cost reimbursements before the adequacy of the contraciur's internal
accounting system is adjudicated by a »eutrai tribunal. Such a system simply
smacks of & lack of fundeamental due preesss. :




‘Ms. Barbara J. Young
July 29, 1981
Page 2

In our cpinion, tueh 3 mandats to DCAA is contrary to public policy considersi::
regerding the independent role of contrectors in providing goods and services to
the Federal Government. It represents a serious encroachrsnt Into the
menagement of the business and financial atfairs of compenies wha enter inio
eontracts with the Federal Government. We believe existing regutations provide
the Government adequate mecherisms to assure the reliability of contrector's
sccounting systems, without impcsing e now policy requirement on contrec’ors
which s specitied in the proposed ssction 242.7402, and new procedural
requirements on DCAA which are specifiec In the proposed section 242,7403,

When tha Federal Goveramcent contracts for geods and services, it procures a
tangible product or a specltizd service, not the financial and accoiriting systems
which are used to record the costs of procucing such geods and services. While &
contractor's intern3! accounting controls may indirectly affect the recording of
costs, it Is the actual costs ultimaiely charged 1o contracts that ere relevant 1o the
Government. To requlire, 8s a matter of policy, the maintenance of an accounting
system "which contains sufficient interng! accounting controiz to ensure the
integrity of all costs, both direct and indirect, cherged to the government” is not
precticable. It would be literally impossibic 1o estabiich definitive criteria for
dafining "sufficient internal accounting controls” since such a determination Is a
matter of judgment in light of the individusl circumistances.

Adgitionally, therz is absolutely no way that contractors can ensure the integrity of
g!! costs. The concept of "reasonabla assurance™ which underlies ® contractor's

" interna) control structure recognizes that the cost of an internal control structure

should not exceed the benefits that are expected 10 be derived. The American
Institute of Certified Public Accountants {AiCPA) Statement on Auditing Standards
55 states: "Although the cost-benefit relationship Is a primery criterion that
should be considered in designing an Internal control structure, the precise
measurement of costs and bensyits Csusily i8 not possible.  Accordingly,
management mzkes bath guartitative ard ouslitztive estimates and judgments in
evaluating the cost-benefit relationship.” |

Accerding to the Supplerﬁemary Information provided with the proposec DFARS ’

amendment, the proposed changes purportediy have no impact on either the
Ragulatory Flexibility Act or the Paperwork Reduction Act. Notwithstanding thess
disclaimers, these twe statutes sre Impacted. Smaii businesses will clearly be
atfected economically as the thresheld for adequate internal controls is rachetted

up. As DCAA imposes additions! chescke on and moie sudits of internal

G Y T G YW W



s, Baiydrg J. TOUHg
July 28, 1991
Page 3

accourting controls in order 10 achieve conformity with DCAA's stondard of what
constitutes adequate controig, the costs for those controls will increase. The
conseguence of a unlform syaten of isiterna! controls is not merely Increased costs
fcr a'l contrectors, including small business contrectors, it includes increassd
peporwork for everyone. The assertion tiizt nelther the Regulatory Fiexibllity Act
nor the Paperwork Reduction Act is impacted is simpiy incorrect.

Even more, the additian of new policies ang procedures in the DFARS appear to be
contrery to the Intent of the Defensz Manegement Review which lvoives the
Regulatory Relief Task Force attempting 1o sliminate duplicative and unnecessary
DFARS provisions. The desire, in part, is 10 remove matters from the DFARS that
ought rightly be in the FAR. The proposed DFARS change Involves matters that
a8ré not uniquely applicabie to Deferse Dapartment contracts. If any such ¢hangs
is necessary, the matter should be eddressed to the entire DAR Council end
Civilien Agency Acquisition Council membership,

The procedures under the proposed scction 242,74C8 provide that “Tha Defense
Contrect Audit Agency {DCAA) will establish end manage programs for evalusting
the adsquacy of contractor internal aecounting controls.” This places the CCAA in
& position of making crltlcal judgments ragsrding a contractor's decisions
cencerning its internal contral structure policy and procedures. While an
sssessment of Internsl contrel risk may bs appropriate, we do not believe it wae
ever intended by the promulgators of auditing standards that the kind and quality
of interns! eccounting controls were necessarily susceptibie to a quantitative

determination of specific approve’ or disapproval.  Generally accepted suditing

sténdarde epproved &nd adopted by the AICPA require:  “A  syfficient
understanding of the internal control structure Is to be obtained t0 glan the sudi
end to deterrmine the nsivre, timing. end 2xtent Qf tests to ke performed”
[emphasis added). The proposed chenge appears to make an audit of &
contractor's internal accornting conirols an end In ltself by requiring DCAA to
evaluate "the adsquecy of cantractor internal acc.unting contrels® and to "advise
the Administrative Contracting Otficer (ACO) of significent findings of the
evaluation.” We bellave that giving DCAA the euthority to "estiablish and menage
programs for evaluating the sdequacy of internal sccounting controls® and perform
such reviews is tantamount to granting BCAA a new and unfettered authorlzation
to conduct opsrational audits of contractors, end the ability to withhold payments
by suthorizing the ACO to suspend progress peyments or reimbursement of costs

in an emount equel to the "estimate of the potentie! cost impact” resulting from
any sceeunting control deficiencies it cetermines.
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It should be noted that the traditiona! division of authority end responsibility In the
Department of Defense has been fcr procurement policy decisions to be made by
the Undsr Secretary of Defense (Acquisition) and for contract gudit pelicy
decisions to be under the purview of DCAA. We believe this separation of
responsibility is important, Further, the role of D"AA historicaily has bean, gnd
shauld con*mue to be, advisory.

The proposed rule also provides that a contractor may not recelve & Gos§t of
Incentlve type contract, or a contract providing for progress payments, unless the
contractor's accounting system, including its accounting controls, Is "adequate.”
in the absence of clear, unambigueus lengusge in the proposed rule &8s to what
constitutes "adequata® internal accounting romrols, and the absence of any limits
placed on DCAA's discration to find & contragtor's system “inadsequats,” the rule
is ungcensclonable.

Moreover, the proposed ravisions arg, in our opirion, contrary to stated
Dapartrnent of Defense gosls to relax adverserial tensions between the
Government and contracto:s, encourage contractor integrity and ethical ¢onduey,

improve audit coordination, Insresse contrecior solf-initiated corrective action

when necessary, streamline the procurement prooess, Sncourage greater
commercislity In de’erse contrggting, ¢nd reduce the burden of excessive
ovarzight, |

Ws are greatly concerned that the propossed rule runs counter to the intent of
contractors' participation in the Defense Industry Initiatives and will damage or
undo many of the positive accomplishments already achieved under existing
gontractor selt-governance programs anc the contractor risk assessment guide
{CRAG) proprem. For exampie, eéven though it has been publicly stated that
participation In the CRAG program is voluntary, DCAA auditars may attempt to use
the current CRAG as a benchmark to determine whether or not & contractor's
internal accounting controls are "adequate.” Consequenily, the CRAG program
will become -8n essentially mandatory progrem for thcse contractors having or

conterplating a cost or incentive type contract, or a contract providing for
progress payments.

Finally, we belleve that the preposad rule is an unnecessary additional burden on
contractors since existing DCAA programs to evcluate contractor accountmg

systems end the authority already provided to the ACO to suspend progrets B

paymente when accounting deficiencies are idertified, &re currently adequate.

— e
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. As &n sdministrativa note, the proposed addition to 202.106-2 whigh states: ", . .
or when gccounting system or internal aceounting ¢ontrol deficlencies are thought
16 exist® requiras clarlfication. It is unclear under what coniractusl situgtions &n

accourting system review weuld be required cther then the stated conditions
involving progress peyments and the award of a cost or incentive type contract.

In summary, we recommend the proposed rule be witidrawn for the following
[easons. '

iy It is contrary to public policy snd represen:s an encroachment into ths
mansgement of companies,

fi} 1t runs counter to DoD initistives and presents a strong disincgntive for
contracters to support and participate In voluntary programs currently
being emphasized by the Defense Department,

.» i) 1t is sn unnecessary additonal burden on contractors,

Lyl 1t runs counter to the Reguiatory Flexibility Act and the Pgperwork
Reduation Act, ard

(vl !t runs counter to the initiatives of the Defenss Management Review.

if you have any questions, please contact me &t (213) 5€8-7801 or Joyce Sakai of |
my staff ot (213 568-7181.

Sincerely, . 7
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July 31, 1991
"DAR Case 91-004

Ms. Barbara J. Young

Procurement Analyst

Defense Acquisition Regulatory Council
QUSD (A) DP (DARS)

The Pentagon

Room 3D139

Washington, D.C. 20301-3000

Dear Ms. Young:

The Aerospace Industries Association (AIA) is pleased to
provide comments on the proposed DFARS rule which adds a new
subpart at 242.74, and revises subpart 209.1 (DAR Case 91-004), as
published in the Federal Register on June 10, 1991 (56 FR 26645).

The proposed revisions to the DFARS would establish policies
and procedures to highlight contractors’ responsibility to maintain
adequate accounting systems and internal controls, and add a
general standard of responsibility for prospective contractors to
have sufficient internal controls to ensure the validity of all
costs, both direct and indirect, charged to the Government. The
supplementary background information in the proposed rule asserts
that these revisions are merely to clarify existing requirements
applicable to defense contractor accounting systems.

If the proposed rule indeed merely clarifies existing
requirements, we believe the rule to be unnecessary and recommend
that it not be finalized. It is clearly contrary to the

" simplification effort currently underway under the Defense
Management Review. We are also concerned that DCAA auditors will
view this rule as a license to impose controls they desire
‘regardless of necessity, practicality or cost.

Aerospace Industries Association of America, Inc.
1250 Eye Street, NW.,, Washington, D.C. 20005 (202) 371-8400




The proposed DFARS 209.104-1(e) (S-70) identifies the general
- standard that contractors "Have sufficient internal accounting to
ensure the validity of all costs, both direct and indirect, charged

to the government." There is, however, absolutely no way that
contractors can ensure the "validity of all [emphasis added] costs
... charged to the Government." The concept of "reasonable

assurance" which underlies a contractor’s internal control
structure recognizes that the cost of an internal control structure
should not exceed the benefits that are expected to be derived.
The American Institute of Certified Public Accountants (AICPA)
Statement on Auditing Standards 55 states "Although the cost-
benefit relationship is a primary criterion that should be
considered in designing an internal control structure, the precise

measurement of costs and benefits wusually is not possible.’

Accordingly, management makes both quantitative and qualitative
estimates - and judgments in evaluating the cost-benefit
relationship."  Although we do not believe the proposed DFARS
serves any useful purpose, any rule which discusses internal
controls should 1ncorporate the reasonable assurance standard.

We are also concerned that the proposed rule can be read in
a way which establishes the auditor, rather than the contracting
officer, as the individual who determines whether "significant
accounting control deficiencies" exist. In fact, the only function
the rule provides to the contracting officer is the decision to
"suspend" payments. This type of coverage only serves to enhance
the power of DCAA at the expense of the contracting officer. We
believe that regulations should preserve and strengthen contracting
officer discretion, and clearly state that DCAA serves only in an
advisory capacity. If this rule is redrafted to provide that the
contracting officer, rather than DCAA, determines whether
significant deficiencies exist, we recommend that the rule clearly
indicate that the contracting officer should solicit the
contractor’s views prior to making any deficiency determination.

Finally, we are concerned that the proposed payment suspension
provision will lead to suspension of costs well above the true risk
“to the government. Suspension of financing payments is more and
more used as a penalty or as a means to force contractor compliance
with controls desired by the government. Consequently, if internal
controls related to a particular cost element are questioned, the
government often withholds all payments related to that cost
element. Such general suspen51ons certainly reduce government risk
but almost always result in 31gn1f1cant under-financing to. the
contractor



We recommend that any rules which call for suspension or
withholding of payments indicate that withholds should be targeted
at producing financing payments which are the most likely estimate
of the "correct" amount rather than one which totally ellmlnates
all costs in a cost element.

In summary, the proposed rule is an unnecessary additional
burden on contractors and should be withdrawn. We believe that
currently existing regulations provide the Government adequate
mechanisms to assure the reliability of contractors’ accounting
systems, without imposing a new policy requirement on contractors
as specified in the proposed DFARS 242.7402, and new procedural
requirements on DCAA as specified in the proposed DFARS 242.7403.
We are particularly surprised that this rule appears at a time when
" the government has encouraged the use of the Contractor Risk
Assessment Guide (CRAG) which deals with internal controls. DCAA
has stated that CRAG participation is voluntary -- yet, under the
proposed rule, auditors can easily use the CRAG chapters as a
benchmark to determine if internal accounting controls are
"adequate." Thus, the proposed rule is not only unnecessary, but
works against voluntary self-governance programs.

Again, AIA appreciates the opportunity to provide you with
these comments. Further, AIA representatives would be pleased to
discuss the proposed rule in more detail or answer any questions
you may have regarding our comments. Paul J. Cienki, Director,
Financial Administration, AIA is the point of contact for this
issue. He can be reached at (202) 371-8526.

Sincerely,

Rdy J. Haugh
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Defense Acquisition Regulations Council
Attention: Ms. Barbara J. Young
Procurement Analyst

DAR Council

OUSD(A) (DP(DARS)

Roam 3D139

The Pentagon

Washington, DC 20301-3000
Subject: DAR Case 91-004
Dear Ms. Yourg:

The National Security Industrial Association (NSIA) has reviewed the draft rules
and procedures for contractor internal accounting controls which are proposed for
incorporation into the Defense FAR Supplement (June 10, 1991 Federal Register,
DAR Case 91-004). NSIA is of the opinion that the proposed changes at 48 CFR
Parts 209 and 242 are not only placing an additional and needless burden on
contractors, but also by inclusion of an ambiguous term and establishment of
inconsistencies from current Goverrment/Industry initiatives will increase both
the costs of doing business with the Goverrment and the adversarial relationship
between the Goverrment and Industry while providing no tangible benefit to either
party. NSIA believes that a careful review of existing rules and regulations
which govern contractor's internal accounting controls, including those
‘legislated by the Congress, those pramilgated by the Agencies and those required
by outside auditors adequately protect the interests of the Goverrment. The
following camments address NSIA's specific concerns with the proposed changes. .

Counterproductive

If the objective is to upgrade the accounting systems of small contractors, the
regulation increases administrative costs, decreases campetitiveness and creates
an additional barrier to entry into the government procurement arena. If the
desire is to improve the systems of established contractors, the proposal adds
another oversight activity to industry. This proposal is not a clarification of
existing policy. Rather, if implemented, this proposal will create a new and
duplicative layer of contract administration. :




addltlcn, the DCAA broad review scope could result in the duplication of,
&mﬂmt Wlth, the accounting provisions of Contractor Risk Assessment Guide
(CRAG) and with the operation of the external audit process.

Use of i Terms

The policy and procedures identify a requirement which can result in parties
taking inflexible and extreme positions. Specifically, Part 209.104-1(e) (S-70)
states that a contractor should:

Have sufficient internal accounting controls to ensure the
validity of all costs, both direct and indirect, charged to the
govermment.

One interpretation of this paragraph could mandate the contractors' internal
accounting control systems be 100% accurate. Anything less than perfect accuracy
 will expose a contractor to decrements in their progress payment rates. In most
cases a regulation of this type would require a contractor "to ensure with
reascnable accuracy the validity of all costs, both direct and indirect, charged
totheqovenmem:" We recammend this requirement be replaced with the

following:

Have internal accounting controls that provide reascnable
assxnamethatallcosts,bommrectarﬂnﬂuect, charged
‘ to the goverrment are valid.

Undermines Self-Governance Initiatives

Overﬂxelastsevemlyearsboﬂmcwenurentarﬂlrdustxyhaveattatptedto
improve their strained relationship. Both parties realized that an adversarial
relationship worked to their detriment not their benefit. In recognition of this
new envirorment, several programs pramoting self-governance were established,
e.g., Defense Industry Initiatives (DII) and CRAG. Direct DCAA intervention in
the operation of contractor accounting systems undermines the aforementioned
self-governance and mutual cooperation initiatives without provid:.ng any
canstructive benefit.

m

Clarification of the steps in the Procedures at 242.7403 are required.
Specifically, it should be made clear that when the DCAA cites alleged accounting
control deficiencies to the Administrative cmttactmg Officer, (ACD), the A
slmldthenpxwﬁethecmtractortmetorespmdtothelﬁﬂmport. The ACO
should issue a determination of adequacy only after both the DCAA findings and
the contractor's response have been filed. To make a determination of inadequacy
pnortoallwugacortractortinetor&spmﬂismsmtextwiﬂlﬂxecanept

.of due process.




NSIA is very much aware of the importance of maintaining adequate internal
accounting controls and the need to protect the Goverrment's interests. However,
we suggest that the interests of the Goverrment are best served by encouraging
 self-governance initiatives and efficiency, not by duplicating the efforts of
internal auditors and independent accounting firms through the implementation of
this proposed rule. Specific Goverrment concerns should be identified and their
remedy limited to those concerns. A wide and imprecise expansion of the DCAA
‘charter is not the answer. Accordmgly,ltisreqtmtedthattheprqaosedmle
ber&scnﬂed

Wevmldbepleasedtodlsaxss‘tms further with you. The NSIA point of contact
is Colonel E.H. schiff, US Army, Retired, Procurement Comittee Exeo.xtlve,
telephane (202) 775-1440. .

Slme.rely,

/4/ s //

Wallace H. Robinson, Jr.
President

WHR/d1b
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COMMEN1 OF
THE AMERICAN CONSULTING ENGINEERS COUNCIL
FOR THE

DEFENSE ACQUISITION REGULATORY COUNCIL

AUGUST 1, 1591

The American Consuiting Engincers Council
(ACEQ). a federation of 51 state and regional councils, is
a national professional association representing over
5.000 private-practice consulting engineering  firms
employing 160,000 enginesrs, scientists, technicians
and others. and annually designs over $100 billion in
constructed public works and private industry facilities.
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