' OFFICE OF THE UNDER SECRETARY OF DEFENSE

WASHIINGTON, DC 20301-3000

ACQUISITION

March 3,'1993

DP (DAR) .

MEMORANDUM FOR SHIRLEY CURRY, OASD (PA) (DFOI & SR)

SUBJECT:' DAR Case 91-054, Joint Ventures
Public‘comments_reCeived on the subject proposed rule

are attached for the public's review or request for copies.

The rule involves revisions to DFARS Parts 219 and 252.219,

and was published in the Federal Register on December 1, 1992

(57 FR 56895) . ‘ C ‘ _ e

Our case manager is Mrs. Alyce Sullivan, (703) 697-7266.

audia Naugle
Deputy Director,
Defense Acquisition
-Regulations Council

Attachments



901-054, Joint Ventures, Public Comment

Letters

Received in response to December 1, 1992 proposed rule (57 FR 56895)
Comment period was extended to January 31, 1993 (57 FR 60503)

1. DoDIG

2. AGE marketing Co.

3. Boise Cascade

4. Haas & Najarian

5. Phoenix Petroleum Co.

6. Howell Petroleum Products Inc.

7. Alexander-Allen, Inc

8. Allied Petro Inc.

9. Doyle & Bachman

10. Steptoe & Johnson

11. Las Energy Corporation (January 29, 1993)
12. Las Energy Corporation. (December 29, 1992)
13. Reid & Priest

14. Congress of the United States

15. The Navajo Nation '

16. Defense Logistics Agency, Defense Fuel Supply Center
17. BRAerospace Industries Association



INSPECTOR GENERAL
DEPARTMENT OF DEFENSE
- 400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202-2884

Audit Policy
and Oversight

DEC 17 192

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL
SUBJECT: Defense Acquisition Regulation Case 91-54

The Office of the Inspector General, Departmeht of
Defense, does not vish to comment on Defense Acquisition

Regulatory Case 91-54, Joint Ventures. We appreciate the

‘ opportunity to review the case. .
Og%’r“z{ / WQZ (
. . zca-

Donald E. Davis
Deputy Assistant Inspector General
for Audit Policy and Oversight



F/-5% -2

7
AGE MARKETING CO.
$440 HARVEST HILL, #250
DALLAS, TEXAS 75230
(214) 458-7333
December 17, 1992 FAX: (214) 458-7222

The Defense Acquisition Regulations Council
ATTN: IMD 3D139

ousD(A)

3062 Defense Pentagon

Washington, D. C. 20301-3062

RE: DAR Case 91-54

Gentlemen: v

We have a recently published issue of the Federal Register,
Vol. 57, No. 231, dated Tuesday, December 1, 1992. 1In this

issue under "Proposed Rules" we see that the Department of
Defense, Defense Acquisition Regulations Council, is pro-

posing changes to the Defense FAR Supplement 48 CFR, to amend

Parts 219 and 252 to incorporate DoD policy on eligibility of
joint ventures including small disadvantaged businesses for
small disadvantaged business evaluation and award prefer-
ences.

As a small disadvantaged business-owner, we oppose this
proposed amendment/change.

Historically there are enough lawsuits to reference to prove
that this proposed change has already been tried by various
other governmental agencies both on the national and local
level and it simply opens the bidding and awarding process
up to fraudulent representations. The end result is more
harm than good to minority small disadvantaged firms who are
trying to work within the guidelines of the system that are
already in place.

By allowing a joint venture between a "small" business and a
small disadvantaged business you are diluting the empowerment
of the very businesses the regulations were originally
established to assist, i.e., the small disadvantaged

business. The proposed change would create another category
and even more competition for the average small disadvantaged

business. The majority of small disadvantaged businesses
will not be able to find a legitmate joint venture partner
and finally the competition becomes so overwhelming and
cumbersome that the "small disadvantaged business" is




The Defense Acquisition Regulations Council
December 17, 1992
Page Two

literally "squeezed out". 1If this proposed change is allowed
to happen what we wind up with is small businesses fronting
as "small disadvantaged"” businesses. Historically this has
already happened and the instances have been exposed in local
newspapers and on national TV by 60 Minutes. Additionally, I
am sure there are many legal cases still pending investiga-
tion.

Again we oppose this change as it aliows,more»fraud and
little assistance to the small disadvantaged business in
America.

Sincerely,

Alé%%k?{ez f/—zzrf_‘—\z__ﬂﬁmm¢

President

AG:rae

cc: The Director
Office Secretary of Defense
Small & Small Disadvantaged
. Business Utilization Office
Pentagon - Room 2A340
Washington D.C. 20301-3061

The Director

Small Business Administration

Dir. of Program Certification &
Eligibility

409 - Third Street S. W., 8th Floor

Washington D.C. 20416

The Honorable Dick Chaney
Secretary of Defense

1000 Defense Pentagon
Washington, D. C. 20301-1000

National Hispanic Chamber of Commerce
2000 "M" Street, N. W., Suite $#860
Washington, D.C. 20036
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President-Elect Bill Clinton
The White House
Washinqton, D.C.
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DEPARTMENT OF COMMERCE

- " Nationa! Ocesnic and Atmospheric
.. Administration

- 80 CFR Part 663

[Cooket No. $21190-2290]

Pacific Coast Grouncfish Flshery

AOENCY: Nations] Marine Pisheries
Service (NMFS), NOAA, Commarce.
ASTION: Proposed rule.

" SUMMARY: NOAA fssues this proposed

 notice in the Feders!

ﬂm: Comments on lhi d rule
l’s:’ul;'t:zuu!nd on or bsfare December

ADDAESSES: Comments on the pro
rule should be sent to Mr. Rolland A. -
Schmitien, Director, Northwest Regica,
Nations! Marine Fisberies Service, 7800
Sand Polnt Wey NE., BIN C15700,
Seattls, WA 98115-0070; o Dr. Cary
Matlock, Acting Director, Southwest
Region, Nstions] Marine Fisheries
Service, 801 W. Ocsan Blvd,, Suits
4200, Long Beach, CA 808024213
Coples of relevant reports acd <
informstion, Amendmant 4 to the PP,
and the spvironmoental assessment/
regulsiory impact review for this action
are available from Mr. Rolland A. .
Schmitten, Director, Northwest Region,

. Naticnal Marine Pisheriss Servics, &t
L to the SDB the sddress above. .

William L. Robinson at 206-828-8140,
Rodney R. Mcinnis st 310-080-4030, o1
the Pacific Fishsry Managemant Councl}
at 505-320-8352. P A
SUPPLEMENTARY INFORMATION: .

Background
Amendment ¢ to the FMP was -
approved on November 18, 1990, and

-the implementing regulstions becams

‘l‘ﬁ;ﬁvo on Jaouary 1, 3081, m& action
ropossd owwdh; to
mdwm?u under Amandment ¢ to the
that authorize the designation of
certaln management measures &s )
“routine.” That designatics msans that
for the specific species, gesr types. and
management maasures, implementation
and furtber adjustment d&ou
mn‘ m:‘nt m:uum mey ocour .fa:
consigersuon & nin;lunnﬁn;o ]
t Council

Pacific
(Council) and aftsr publication of s

. Ouly
managemant messures that are for the
same pmxue. and that gre within the
scope of the analysis conducted when
the sction was designated routine, may
be implerented in this manner.
Descriptions of management measures
being designated as “routine” are

rule to designete as “routine” the setting- published in the Feders] Register and
of trip landing and frequency limits for  codified in the irn ting '
Pacific whiting. The trip landing and . lations st 80 083.23, thus
frequency Limits would be used prior to - informing the public of the species and
the regular ssason opening dete and goar tzpu tbet are likely to have s
‘when the large-scale whiting Babery spocific management messuwre

reaches or is projected to reach the At fts Septamber 1092 auﬂo&. the
annus! whiting barvest guideline. This  counci] recommended that trip lending -
action is suthorized undsr Amendment o frequency limits ‘va:i.‘ to landings -
4 (0 the Pacific Cosrt Groundfish of Pacifie whiting before and afar the
Fishery Management Plan (FPMP) and {s ar whiting ssasan (the regular
intended te allow amall quantities of 1ting 8sbery begins April 15 and
whiting to be retained and lended pormally ends whep the

during r-rioch when the Bshery would ideline or quota is resched) be
otherwies be closed . nlpmdumm.mp\uwh

g

‘thess operstians. Bor

this designation are to de the
sdministrative mechanism to end the
whiting Sshery when the
annus! barvest eline is reached, to
allow the emall Asharies that eatch
whiting for the fresh Bish markeis and
bw&?mmumumm
when "U'J-Dﬂ fisheries
and to allow landings of .

ar
- the small guantities of whiting teken -
_ whﬂohhm’hﬂhnm sh
species. Thesd
of
of
ures

are exactly the
t would justify -
in oo of routine mensgement
measures under 80 CPR 683.23(c)(1)(Li):
To keep landings closs to the specified . -
Darvest levels; to extend the season; to - -
minimiss disruption of treditional
and marketing petterns; to .

fisding

mam;:mwum '
fishing while allowing incidental
oatchos to be landed; and to allow small -
figheries to operete outside the normal -

888300,

Thess small whiting fisheries are
distributed along the Pacific coast of -
Washington, . and California,
e s L i
mﬁ’ﬁ.ﬂu that enter the ﬂ Bsh
markets bave 8 high unit valus, and the . -
inocome frem whiting is importantte : - -~ - |
Bsberiss directed ot other groundfish . " . .
species that unavoidably take amall rul’:' S

type

-
C e

o
.,

" amouts of whiting, this proposed

if adopted will prevent the wasteand "1 -
gmmwg:mn!op'eg:orurd' :
sorting 0 eateh -
nb’:tqudu&.mi thediscard of al] .. -
whiting taken before and after the main . .

'm ao.mgwwvd

administrative machanism eumbdy' 3 _
exists in the regulstions thet implement .
the Pacific Groundfish FMP that would

.allow NMFS to end the large-scale

whiting seeson whan the harvest
mhnn is reached. During 19392, Ce
bad to utilize the more complex .
M) gmt;m"nschnm in %07
to closs the large-scale fishery
FR 40423, November 2, 1992). This . .
rule would allow NMFS to

proposed .
prevent overfishing of whiting while
allowing small mnm of whiting to
be retained and when the ﬁfbny

" would otberwise be closed. bamgisng

3 the specific circumstances,

may imposs » trip limit at the end of the

regular whiting season olther when the .
o8t

Darvest guidaline is projected 10 be
seached, thus all small quantities
ol whiting in sxcess of the harvest
guidelins to be landed, or prior to
achisvemen! of the barves! gdolmo 0
that the total of all whiting landings for
the flabing yser does not axceed tBe

harvest guldeline.
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Office Products ' Boise Cascade

800 West Bryn Mawr Avenue’
ltasca, lllinois 60143
708/773-5000

December 23, 1992

Defense Acquisitions Regulations Council
Attn: IMD-3D139

ousD(A)

3062 Defense Pentagon

Washington, DC 20301-3062

Subject: D.O.D. Regulatory Amendment-Joint Ventures of Smé.ll Business
Enterprises with M.B.E.s - DAR Case 91-54

Dear Sirs:

We have reviewed DAR Case 91-54 from the December 1, 1992 Federal Register.
We appreciate the opportunity to give feedback to the D.O.D. about the
administration of M.B.E credits.

Boise Cascade wholeheartedly supports minority business, both in spirit and in
practice. Enclosed you’ll find the "Opportunity" catalog, our program to foster the
economic growth of minorities. Of particular interest are the mission statement and
the supplier biographies. As a distributor of office products, Boise Cascade is fully
committed to fostering the highest possible attainment of economic growth for
minorities. Consequently, we are deeply concerned about the inadvertent
encumbrance to growth created by administrative regulations at both the D.O.D. and
other government agencies.

The issue limiting growth of M.B.E.s is the regulation which only allows end-users to
claim credit for goods bought directly from M.B.E. manufacturers or distributors.
This regulation effectively leaves large national distributors out of the procurement
process, which causes an unfair inefficiency of scale for the M.B.E. The M.B.E.
manufacturer is forced to either sell his goods direct to end user corporations,
thereby incurring very high individual transaction costs, or to sell through M.B.E.
dealer/distributors, who are normally very small, under-capitalized, local in scope
and lacking in scale. In either case, the M.B.E. never gets a chance to get to
economies of scale, therefore a cycle is perpetuated that brings him less profits and
less ability to grow and be competitive than his non-minority competitors.



Page 2
December 23, 1992

Most major corporations today would never have gotten to their current size and
profit structure without the ability to go through efficient distributors (i.e., Xerox,
Polaroid, Georgia Pacific, 3M, etc.) and therefore gain in economies of scale. In
fact, most corporate giants, including the above companies, continue to use
distribution on an ongoing basis even after achieving economies of scale.

Thé benefits of gaining scale by dealing through distributors are as follows:

Larger production runs.
Steadier more forecastable business with less fluctuations.
Less accounts to carry and faster cash flow.

The distributor carries "on the shelf" inventory which allows the manufacturer to
"make to order” eliminating inventory carrying costs.

Lower packaging and distribution costs result from selling in larger lots.

Sales and marketing activities are provided for the manufacturers by the
distributor.

The distributor already knows how to navigate through the infrastructures of
corporate America.

Procurement costs for end users go down by buying from a full line distributor
due to amalgamation of lines.

The computer systems and delivery systems needed for corporate America’s
demanded services gets spread over a huge number of customers when provided
by the distributor. The manufacturer cannot afford to individually tailor their
systems and services to end users. .

It allows the M.B.E. to focus on his core business, not being burdened with
additional distribution concerns.

Economic growth equals more jobs for minorities; growth requires scale; there is
no scale without the ability to reach broad markets geographically.

10
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The slow economy of the *90s necessitates that corporate America take dramatic
cost-saving steps to survive. One such step is to downsize their supplier base, to
both cut procurement costs and increase negotiating power through volume.
M.B.Es are the unfortunate casualty in this downsizing mode. The M.B.E. is
typically small, relatively narrow in product mix, and often not as competitive as
larger companies. Corporate America is struggling with doing business with
minorities just because it’s "the right thing to do." To survive, minority business must
make long term economic sense. That’s where Boise Cascade’s program provides
the critical link between the end user’s needs and expectations and the minority
supplier’s needs and abilities in a relationship that makes economic sense for all
members of the distribution chain. The N.M.S.D.C,, as well as other noteworthy
advocates for Minority Business development, have acknowledged both the need for
M.B.E’s to gain scale and to be able to compete in an age of supplier base
downsizing; they have, therefore, changed their position from disallowing second-tier
purchases to wholeheartedly endorsing and promoting it.

The key elements of Boise Cascade’s M.B.E. program are:

o We bring together the products of many historically disadvantaged suppliers to
provide "one stop shopping"” for the end user, as he places one purchase order for
all of his office product needs.

e We developed a computerized tracking system to report to the end user his
M.B.E. purchases separate from other purchases for reporting M.B.E. credits. -

« Boise Cascade does not claim M.B.E. credits for any products purchased for
resale and can substantiate that there is no "double dipping."

+ We provide next day delivery throughout the U.S. on M.B.E. goods (we hold the
inventories: no wait for the customer; no inventory for the supplier).

« All M.B.E. suppliers are certified with the NM.S.D.C. as well as with many other
credible certifying agencies.

« We provide special 10-day payment terms to M.B.E.s.
+ We mentor the M.B.E. supplier in all aspects of his business.

Further advantages of utilizing our second tier purchase program are detailed on the
enclosed presentation entitled "The Critical Link." You’ll notice that the economic
advantages are realized by all three parties in this chain. While we’re very willing to
waive any M.B.E. credit claims for M.B.E. purchases and act strictly as the middle
man, we feel the end user should be allowed to count these credits toward their
fulfillment of M.B.E. credit goals.
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- We appreciate your consideration in amending D.O.D. regulations to allow credits
- earned through second tier distribution to count for M.B.E. credit fulfillment.

Sincerely,
et G . sl

Jennifer A. Ruth
Minority Supplier Coordinator

Enclosure
cc: Horace J. Crouch, Director

Harriet Michel - Executive Director of N M S.D.C.
~ Maye Foster-Thompson - Executive Director of C.R.P.C.
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Traditionally, There Has Been A High Failure Rate
And Level Of Frustration Experienced When Large
Corporations Have Tried To Buy Office Products
Directly From Minority Suppliers. |

Boise Cascade Offers To Provide The Critical Link
To Match The Needs And Abilities Of Both Your
Company And Minority Suppliers. |
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CORPORATE AMERICA

4 , A )
YOUR NEEDS & EXPECTATIONS: ABILITY TO MEET NEEDS:
Minority Suppliers Boise Cascade

« Cost Center Accounting - No Yes
 Multiple Site Delivery (Including National Accounts) No Yes -
 Wrap And Pack Maybe Yes
-EDI | No Yeos
* Next Day Delivery , No | - Yes
» 98% Line Flll Rate In 24 Hours ‘ No Yes
« Electronic Usage Reports | . No | Yes
» Local Sales Representation ~ No ‘ h Yes
 Single Source For Office Products - No Yes
« Special Labeling/Handling Of Goods | | No | Yes
* "No Hassel” Returns Maybe | Yes
* Minority Made/Distributed Products | Yes | Yes
* Quality Products At Competitive Prices Yes Yes

\. - )
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MINORITY SUPPLIERS

f

MINORITY SUPPLIER'S NEEDS &
EXPECTATIONS:

» Sales/Marketing Materials & Expertise

- Large National Office Products Sales Force

- Large Order Size Quantities

» Longer P. O. Leadtimes

* Prompt Payment _

» Business Development Coaching

- Easy Navigation Through Customer Infrastructure
» Product Usage Forecasting

\_

Your Company

No
No
No
Maybe
Maybe
Maybe
No

) Maybe

~

~ ABILITY TO MEET NEEDS:

Bolse Cascade

Yes
Yes
Yes
 Yes
Yes
Yes
Yes
Yes
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MBE DEVELOPMENT

In Response To lncreasmg Customer
Requests For Products Manufactured
Or Supplied By Minority Businesses,
Boise Cascade Office Products Is
Escalating Its Commitment To The
Development Of Minority Suppliers.
To Maximize The Opportunity Of
Dealing With These Suppliers, A High
Level Of Support And Coaching Is
Being Provided To Those Who May
Need It To Meet Boise’s Supplier
Performance Standards.
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MBE DEVELOPMENT B

We Visit Manufacturer Faclilities Of Minority Firms. -

Arrange For Minority Firms To Visit Bolse Cascade Operalldns To
Increase Their Understanding Of How We Do Business.

Provide Each Supplier With A Couple Of Local Boise Managers For |
Coaching In All Aspects Of Their Business, As Deslired.

Conduct Monthly Business Reviews With Minority Suppllers; 5

. Print A Separate Catalog Featuring Minority Products, To Allow

Suppliers To Grow At Their Own Pace With Boise.

Provide Main Catalog Exposure Only After A Supplier Has Demonstrated -
The Ability To Consistently Meet Boise’s Service Requirements.

Encourage Customers To Add MBE Products To Their Contracts And E-Z
Order Forms.

. Provide A Usage Reporting System To Total & Detall

MBE/WBE/Physically Challenged Purchases.

. Help Qualified Suppliers Get Certified.
. Utilize MBE Suppliers For Internal Services.
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/ HAAS & NAJARIAN

PARTN PROFESSIONAL CORPORA
LOUIS N. HAAS® . ERSHIP INCLUDING ' ¢ TIoNS OF COUNSEL
MELVIN K, NAJARIAN® ATTORNEYS AT LAW TIMOTHY H, POWER
DAVID E. BUNIM® NANCY HO
ROBERT C. NICHOLAS® SIXTEENTH FLOOR
AARON S. MILBERG 458 MONTGOMERY STREET
LAWRENCE P. BECK )

SAN FRAN . CA. BN 84104

CHRISTOPHER B. INGRAM c1sco LIFO 1a i
STEPHEN D. FINESTONE TELEPHONE: (415) 788-6330
ANDREW R. WIENER FAX NO: (415) 391-O55S

DANIEL B. HOYE OUR REFERENCE
MICHAEL J. LEDERMAN

DEAN H. KAYES
LINA M, ALTA

*A PROFESS/IONAL CORPORATION

December 23, 1992

VIA FAX (Original follows by mail)

The Defense Acquisition Regulations Council
ATTN: IMD 3D139, OUSD(A)

3062 Defense Pentagon

Washington, DC 20301-3062

Re: Comment to Proposed Change to DFAR, Parts 219 and 252,

. DAR Case 91-54

Gentlemen:

. Please consider the following comments to the prOposed rule amending 48 CFR
parts 219 and 252 (DAR Case 91-54)

Based upon our experience representing minority- businesses, two of the
proposed changes require either deletion or clarification. The proposed changes are
contained in part 252, sections 252.219-7000(a)(2)(iii) and (iv)(E), sections 252.219-

. 7001(a)(6)(iii) and (iv)(E), sections 252.219-7002(a)(2)(iii) and (iv)(E), and sections
252.219-7006(a)(4)(iii) and (iv)(E), which read as follows:

L] "The management and daily business operations are controlled by the
SDB concerns in the venture."”

= "State that all accounting and other administrative records relating to the
joint venture shall be maintained by an SDB concern in the joint
venture."

.‘ : Most of the small disadvantaged businesses we represent are in the construction
industry and are owned by individuals with particular trade-related skills and job-site-

7



Defense Acquisition Regulations Council
December 23, 1992
Page 2

related managerial and supervisorial skills. Typically these businesses do not have the
managerial, administrative and accounting facilities required to perform federal
government contracts, which are "paperwork intensive" from an administrative and
accounting standpoint. Moreover, these businesses typically have neither adequate -
financial track records nor sufficient net worth to support the surety relationships
necessary to bid and perform federal government contracts (this is especially true in

- light of the recent regulatory changes restricting the individual surety program). In
order to perform federal government contracts, these small businesses form joint
ventures with other small businesses which have existing surety relationships (or the
financial wherewithal to support same) and the "home office" capabilities to administer
and account for federal government contracts, including whatever requirements are
imposed by sureties.

The proposed amendments set out above would have the effect of depriving
many technically well-qualified small business minority contractors from participating
in the SDB program. The traditional model of the minority business having absolute
job site responsibility (including management, hiring and firing, dealing with resident
engineer types and inspectors, etc.) while the non-minority partner deals with home
office administrative and accounting matters, would be eviscerated under the proposed
amendment. This model works -- it should not be eliminated. |

Thank you for your consideration.
Very truly yours,
HAAS & NAJARIAN
LOUIS N. HAAS

LNH:dls



. PHOENIX PETROLEUM CO.

. Stephen Wang
Vice President

28 December, 1992

The Defense Acquisition Regulations Council
Attn: IMD 3D 139, OUSD(A)

3062 Defense Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 91-54
Federal Register Notice concerning '"Joint Venture"
Agreements complying with SDB requirements.

Gentlemen/Mesdames:

. Phoenix Petroleum Co. is a SDB concern marketing refined
petroleum products. We are writing to support the proposed
rule changes that would allow joint ventures between SDB
concerns and Small Business (but not SDB) concerns to be
eligibié to be considered SDBs for evaluation and preference
purpose. '

~The current attitude of the DFSC in implementing PL 99-661
provisions requiring the the DFSC to give preference to SDB
concerns is terrible--at least with respect to the purchase
by the DFSC of refined petroleum products. Clearly, the
DFSC is not interested in following the spirit of the legis-
lation; the DFSC has done all it can to not give the preference
to SDBs.

Accordingly, any rule change that would allow for more
participation opportunities forSDBs to take advantage of

PL 99-661 provisions is good. For it would mean that the

DFSC would have to work that much harder (and therefore perhaps
have less success) in denying SDBs the opportunities mandated

by PL 99-661.

very truly

® [k Noy

1009 West Ninth Avenue, King of Prussia, PA 19406 (215) 337-9288
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" ~ HOWELL PETROLEUM PRODUCTS INC.

BROOKLYN NAVY YARD #292

207 FLUSHING AVENUE (718) 852-9660
P BROOKLYN, NEW YORK 11205 FAX (718) 852-9664

December 30, 1992

Fax No. (703) 697-9845

The Lefense Acquisition Regulationa Councal
Attn: IMD 3D 139, OUSDt(A)

3vtz Detense Pentagon

waahangton, D.C. 20301-3062

Re: DAR Case 91-54 7
Federal Regiater Notice concerning "Joint Venture' Agreements
complying with SDE requirements. i

To whom 1t may concern:

howell Petroleum Productas 18 & amall disadvantage buaineas
loceted ain Brooklyn, NY which has been adveraely affected by the
L.U.L.7U.F.5.C. proviaeion that inhibita the eatablishment ox &
aupply relataionahip with amall buaineasaaes and/or a joint venture
under the non-menutacturer rule.

Howelil Petroleum Productas £fully supports the proposed  rule
changes contained 1in the Federal Regiaster-5689>, vecemper 1,
1592, put would also like to uae thia opportunity to appeal to
the UAK Council and DL.0U.D to repesl the exiataing D.U.V/U.F.S.vL
devaistiona that would inhibait the eatabliahment ot & aupply
reilastionahips waith emall buainesaes and/or a joint venture, in
the rormat being proposed, for S.D.B‘’a who may have aspirations
to particapsate in the D.F.S.C. - Bulk Fuele Progream.

Thank you for your conaideration.

Very truly ygurs,

Kl 20

Bill Howell
president
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Bryn Mawr, PA 19010

@ ALEXANDER-ALLEN, INC.  sorturcas s

Telephone: 216 520-0212
Teletwc 218 520-0904

" December 31, 1882

Defense Acquisitions Regulations Counell
ATTN: IMD 3D139, OUSD(A)

3062 Defense Pentagon

Washington, D.C. 20301-3062

AF ER 708/687-
RE: DAR Case 91-54

. Gentlemen:

Enclosed please find Alexander-Allen, Inc.'s comments regarding the above proposed
rule. .

If you should have any questions or comments please do not hesltate to give me a call.

Very truly yours,
GAMXX ENERGY, INC.

"ERNEST B. HARDY
President

enclosure



SOMMENTS QF GANIX ENERGX. INC.
20
BDR_JOINT VENTURE PROPOSED RULRE
Racenber 53, 1993

:The proposed rules, which are changes to the DFARs, 48 CFR Parts

319 and 252, as published in the , Vol. 37, Ne.
‘331, dated Decanmber 1, 1993, at pp. 56898 et seqg., are proposed
évith a request for public comments, o .

‘GAMXX xnorqy..lne. (hareafter "GAMXX") is an SDB refiner with a

refinery lecated in Theddore, Alabama, with a capacity of 28,000

bpd. As an 8DB, GAMXX has did on various DFSC solicitations since

+1988 and was & successful bidder for the April, 1989 Gulf and Bast

Const solicitation.

QUERVIEN

There are ssveral difficulties with the proposed rules, with the
major one being that the proposed rules provide no real incentive
to minority business, while relieving DoD of the nesd to address,

- in a meaningful way, the strioctures and goals of P.L. 99=661, which

sstablished the BDB program and the 8% goal for Dol purchases frox
small disadvantaged businesses. In addition, the proposed rules

.gneraly pay lip service to the true purpose of the BDB progran,

L1.,e., the development of minority businesses.

The history of the 8DB program, and before it the Section 8(a)
program, reveals that the intant of the Congress is often lost if
not thwarted by the rules and regulations adopted to implement the
sxpressed will of the Congress., Indeed, the statistics of the
pinority capital and business formations under the various progranms
reads like a litany of nisguided attempts to foster hops and
progress in the minority business community.

|
The proposed rules simply perpetuate the idea that there will be
grogrlms to encourage minority business, when, in reallty, there
s littla or no vay that the rules will achieve evan a modiocum of
success, let alone foster a large numbar of minority businesses.

fn'oddition, the rules, as proposed, are i{nconsistent and offer no
meaningful, concrete guidance as to how the progran will be run
and what criteria will be applied to ¢the doint wvantures.
Furthermera, because the rules assume that the businesses to be
couraged do not require largs amounts of capital, they place
salistic limits on the structure of the joint ventures, therebdy

{ :urinq that nohe will be able to qualify under the proposed
"'

Because GAMXX is in the refining industry, its comments will
.rinarily be directed to that industry. However, they apply with

| 20

|
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. equal force to many other heavy manufacturing industries and most
industyies that produce a tangible product as opposed to a service.
When coupled with <the oapital limitations placed upon a

disadvantaged owner of an 8DB, and the requiremant that the
disadvantaged owner receive a majority of the earnings of the
business, the additional reguirements of the proposed rules make
conmpliance an impossibility in most cases, and an improbability in
all others, save only those vhere the joint venturers seek sclely
“to take advantage of the preaiunm price allowed in the 8DB progranm,
and with little or no interest in or hope of building a viable
Binority business. The real need is for access to capital, which -
thesa proposed rules make all the more difficult to achieva.

SPECIFIC PROVIBIQNS

Undar 252{219-7000(a)(2), the definition of a small disadvantaged
businese joint venture includes the following regquirement, at
subsection (ii): .

The majority of the venture's earnings accrue directly
to the socially and economicall disadvantaged
individuals in the SDB concern in the joint venturae...

This rule, in agfect, regquires an 8D3 which is in an industry which
requires capital, to meet contlicting reguirements which make it
impessible to be in compliance, and thus, effectively, means that
‘ an SDB cannot avall itself of the joint venture program. As an
illustration, assume that the industry (such as the refining
industry) requires the SDB concern to have equity in the plant and
equipnent, as well as in the inventory. Typically, a refinery will
have a replacement cost of in excess of $100 million, and for a
refinery of a modest size (e.g., 1/3 of the size standaréd to be a
small business), the invantery working capital will be in the range
of $35-50 million at today's orude oil and refined product prices.
Thus, the capital reguirements of such a refinery, figured at a
nodest 1048, would amount to batween $13.5-18 million. This need
is contrasted with the limitation of the BDB program that the
sconomically and soclally disadvantaged owner may not have a net
-~ worth in excess of $250,000 (exclusive of his intarest in the
business and his homea) and makes it abundantly c¢lear that such a
isadvantaged owner must have scne business partners to provide the
ecessary equity and who will, in return, require the owner to give
a portion of the interest in the business. 8ince the SDB
egulations require the disadvantaged ocwner to have at least a 51%
‘ownership of the business, it is reasonable to assume that a 51-
9% split will net be uncomman.

hus, the real need, access to doth dedbt and equity ocapital, is
noonsistent with awncrnhﬁf by the socially and economically
isadvantaged individuals since, by definition, the disadvantaged
Individual ocannot be the source of ths equity or provide the

. security for the debt.



. the disadvantaged owner also receive at least 518 of the earnings
of the Jjaint venture. If the disadvantaged owner only owna 51% of
'the 8DB and the SDR only owns 351t of the joint venture, then,
' absent gonme arrangement which significantly alters the traditional
. notion of sharing of earnings in a joint venturs, thers is no way
the disadvantaged owner can take 51% of the earnings from the joint

venture. At best, his portion would be $1% of 51%, or 26.01%.

‘ Coupled with the above structure, tm rdquhtiom then re{uiire that

This de!initional;nnanaiy is repsated in 282.219-7001(6) (ii).

In the refining industry, it would alsc be necessary to define the

accounting system to be loyed to alloocate the costs to the
various products of the refinery. Only a small portion of the
output of a refinery is genarally subject to solicitation by DeD.
Indesd, depending on thae bids submitted, and given the
ienvironmantal regulations and changes in DoD specifications, in the
‘future the percentage of government products, as oppeosed to these
'sold into the commercial markets may be lass than 20%. Howevar,
!the coste associated with the refining of a barrel of crude oil may
‘be allocated in a manner which allows the owner of the refinery to
recover his costs excassively, to the detriment of the 8DB concexn.
‘This makee the proposed rules a license to increase the ocost to the
‘DoD of procuring needed supplies, with the majority of the premium
‘over the market price to be paid to the non=8DR joint venturer as
an increased cost. This will net enly siphon off the profits to
. be sarned by the 8DB, hut also will not ancourage or facilitate the

development of a self-sustaining business by the SDB. Indeed, this
only forces the 8DB to be at the mercy of the non-SDB refinery.

$ince the rules provide for a sharing of earnings, there is no
Yeascn for an SDB refinery to do a joint venture, eince the
contract with DoD will ordinarily be financable. Thus, the gnly
Joint ventures will be with non-8DB refineries and likely 8DB fuel
oil dealers or others with no expertise or refining experience.
Thus, the net effect will be to create one ysar joint ventures
where a minimum of 498 of the BDB "premium” over the market price
is paid to the non-68DB as its share of the profits, Rplus any
increased costs that can be shifted to the joint venturs.
|
The rules also provide that the SDB concern shall be in day to day
ontreol of the joint venture. 252.219-7000(a) (2) (iil) and 252.219~
001(6) (1i). Where tha joint venture consists of a refiner and an
DB "marketer”, what is "management and daily business operations"
hich ara to be controlled by the DB? S8ince a barrel of crude may
‘have only 208 of government products and only those prosucts are -
eing so{d to the government, then, do the rules require the 8DB
0 simply to control the storage tanks vhere the governnment
roducts are stored and to schedule the delivaries to the
overnment., Anything further on the production side weuld be to
sguire the non=-8DB to give up control of the refingry and its non-

o ’

i
i

2
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" . government business. While the 8DB could do the billing for the
| Joint venture, the allocation of costs would nead to take inte
account the costs incurred by the non=SDE and would be subject to
forces besyond the control of the 8DB and perhaps not disputable by
the 8DB. 8ince thé non-8DB would be buying the crudes and striking
the arrangements for such purchases, there would be significant
epportunity to enter into arrangements which ware highly beneficial
to the non=8DB and quite expensive to the joint venture. Policing
this by the 8SDB, which, typically would not have the axpertise or
clout to effactively prove an overcharge, would be digficult if not
impossibla, theraby requiring the DFSC to significantly increase
|dts audit and review function for tha joint venturass, as well as
to triple the review process to qualify a joint venture bidder,
since it would be necessary to Quality the 8DB, the non-8DB, the
combination of thae two, and the legality and aufficiency of the
jeint venture agreexnants.

'In addition to the cost of the crude oll to be refined, the
aceounting assumptions for the allocation of the fuel costs, power
'usage and chemicals would be ecritical to determining the
profitability of the joint venture and the costs are not knew in
advance with sufficient precision to allow the auditors to
determine if they have bean weighted in favor of the non-SDB.

without some improper enhancenent of a type described above, or
otherwise, is minimal and, under the proposed rules be unlikely to
‘induce auch non=-5DB to embark on such a joint venture. Thus the
rules would either fail to ¢gernerate 4Joint ventures, or,
alternatively, encourage non=-8DBs to seek t¢ enhance their earnings
by improper means. '

| .
‘ PFinally, the advantage to the non=-8DB in such doint venture,

binany, assuming that such joint ventures would occur, with a S51-
¢9% split, the net effect would be to reduce the 3% goal to a 32.53%
goal, by giving 49% of the benefit to the non=-SDB partners in the
goim-. vantures, without any concomitant shift of behefit to 8DBs.
Furthermore, with the exception of the financiel gain froem an
ndividual contract (for one year), the SDB would not be building

business, sinca the non=-SDB would be able to end the joint
enture at the end of any oentract, and the 8SDB would thereby be
ut of business.

n this regard, it is important to nete that there are fovw
snall refineries presently operating which would be capable of
roducing the government products. In addition, the number of

ese refineries will ke substantially reduced as and when the
overnment switches from JP=4 to JP=-8, since many of the snall
efinaries cannot econonically produce JpP-8 and thus will be unable
to bid on the government contracts. (This so despite the fact that
DFSC has given more than adequate notice and time for small
refiners to deternine if they will witoh tc JP=8. Most small
refiners and 8DBs lack access to the capital required to make the

i
i
|
'
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availlable to joint venture with the 8DBs and increase tha cost of
tha fuels to DIFSC,

In addition, in 382.219-7000(a)92) (iii) requires the SDB to be in
control, yet subsection (iv) regquires the joint venture agreement
to "designate the parties to tha joint venture as co-managers,"
Thess rules are clearly inconsistent and cannot be complied with
at the sane time. This same inconsistency is repeated in 252.219-
7001(a) (6) (iii) and (dv)(A) and 252.219-7002(a)(2)(iii) and
giv; E:; It is 8lso repeated in 252.219-7006(a) (4)(iii) and
(dv . . '

. necessary changes.) This will only shrink the number of refineries
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ALLIED PETRO INC.

January 27, 1993

Defense Acquisition Regulations Counci
3062 Defense Pentagon
~Washington , DC 20301-3062

Fax Transmission: Fax No. (703) 697=9845

Attn: IMD 3D139, OUSA(A) DAR Case 91-54¢

These comments are submitted in response to the DoD’s notice and
request for comments on the "Defense Federal Acguisition Regulation
Supplement: Joint Venture" DAR Case 91-34 (“"Proposed Rule" or
"Rule"), published in the Federal Register on Dscember 1, 1992,
Volume 57 No. 231. -

The intent of the Rule appears to be one of increasing the
opportunities for 8mall Disadvantaged Businesses to farticipcto in
the Department of Defense contracting program. If such is the
intent, the proposed Rule provides a mechanism for DoDs to comply
with instructions f£rom Congress contained in the conference
reporte accompanying DoD legislation and several written
communicatione from Congressional leaders to the effect that the
DoD should ensure that a large number of SDB concerns can benefit
from 8DB programs.

When Congress created the Small Disadvantaged Business Program in
November of 1986, it directed that the program include as many 8DBs
as possible. Section 1207 of the National Defense Authorization Act
of 1987, Pub. L. No. 99-661, 100 stat. 3816, 3973, instituted a
set-aside program for small disadvantaged businesses ("SDBs") and
established a goal of awarding five percent of all DoD contract
dollars to SDBs. To meet the minority contracting goal, Congress
instructed the Secretary of Defense to use "his utmost authority,
resourcefulness, and diligence". Purthermore, 10 U.8.C.$§2301
instructed the DoD to "maximize the number of minority concerns
participating in the program". However, the DoD itself has
established implementing regulations which have 1limited 8DB
participation. The proposed Rule appears to remove limitations to
‘access SDB program benefits based on the type of the 8DB involved
and ie written in a manner which increases 8DB opportunities for
participation in those programs.:

. Thie straightforward dinterpretation o¢f the Rule provides a
mechanism for achieving the objective contained in the May 1992
House Armed Services Committee proposal for the FY$3 Defense

8000 Squthwost Freoway, Suite 107 Houston, Texas 77074
- (713) 988-2014 al Fax (713)988-47658
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Appropriation Bill which would have permitted greater SDB dealer
participation in one of the DoD’s major procurement programs,
specifically the bulk fuels program. The proposed House Committee
wording was not included in the National Defense Authoriszation Act
for Fiscal Year 1993, but the objectives of the wording were
strongly supported by the Houss/Senate conference report which
directed "the Secretary to conduct a prompt review of DoD and prime
contractor efforts to increase subcontract awards to small
businesses and small disadvantaged businesses and to propose
additional strategies to increase such awards."

The proposed Rule as written does not fully clarify that a joint
venture antitz is considered to be the equivalent of a 8DB
manufacturer insofar as preference awards are concerned. This
intent should be clarified by changing the last word in paragraph
219,001 from "concerns" to “manufacturers". Without that word
change it is possible that the intent of the regulation could be
misinterpreted and suggest that a joint venture SDB concern ie
actually a SDB regular dealer by virtue of the controlling joint
venture partner being an EDB dealer, thereby under the provisions
of 252.219-7002(c) it would have to furnish product manufactured by

' an 8DB manufacturer.

The wording in the proposed Rule would alsoc be improved by changing
the wording in 252.219-7002(c)(2) to the following: "A small
disadvantaged business joint venture offeror which submits an offer
agrees to furnish in performing this contract only end items
manufactured or produced by a small business manufacturer in the
United States, its territories and possessions, the Commonwealth of
Puerto Rico, the U.S. Trust Territory of the Pacific Islands, or
the District of Columbia. Furthermore, the offeror, upon request by
the Contracting officer, agrees to submit a signed 8DB Jjoint
v;nture ‘agreement, as described in paragraph (a)(2) of <this
clause."”

When the proposed Rule is put into effect there needs to be a
change in 13C.F.R.$§124.109(e) which states: "A concern which is
owned in whole or in part by another business concern and relies on
the disadvantaged status of that concern to claim disadvantaged
status ia ineligible for ©(a) Program Participation and for
participation in the Defense Departmant’s Small Disadvantaged
Business program...." This 8DB regulation would have to be changed
to permit the type of joint ventures contemplated b{ the proposed
Rule. This problem could be solved by adding the following preface
to 13C.F.R.$124.105(e) "Bxcept for the ocase of a small
disadvantaged business joint venture...."”

. With the changes gropond in this letter Allied Petro, 1Inc.
strongly supports the proposed Rule.

Gerald Pratt
Chairman & CEO



GERARD F. DOYLE
JAMES D. BACHMAN
JOHN A McCULLOUGH
SCOTT W. WOEHR"®

DorLe & BACHMAN
ATTORNEYS AT LAW
SUITE 1000
919 EIGHTEENTH STREET, NORTHWEST
WASHINGTON, D. C. 20006

(202) 659-4240

41-54-9

RON'R. HUTCHINSON®*
SCOTT A. FORD" -
DANIEL S. KOCH**

©f COUNSEL

*ADRITIED IN VIRGINIA
S"ADMITTED IN MARYLAND
+NOT ADMITTED IN D.C.

FACSIMILE (202) 887-5138

January 28, 1993

BY HAND DELIVERY

Mrs. Alyce Sullivan

Defense Acquisition Regulations Council
ATTN: 1IMD 3D139, OUSD(A)

3062 Defense Pentagon

Washington, D.C. 20301-3062

Re: Comments on DAR Case‘s;—054

Dear Mrs. Sullivan:

Barrett Refining Corporation ("Barrett"), through the

- undersigned counsel, hereby submits comments on DAR Case 91-054
concerning the small disadvantaged business ("SDB") joint venture
rule proposed by the Department of Defense ("DoD"), which was
published in the Federal Register on December 1, 1992 at 57 Fed.
Reg. 56895.

Barrett is an SDB petroleum refiner that supplies jet fuel
to the Defense Fuel Supply Center ("DFSC"). Barrett opposes the
proposed SDB joint venture rule as written as contrary to the
statute authorizing the DoD SDB Program and the existing SDB
implementing regulations.

Barrett's position is that the proposed SDB joint venture
rule as written will permit non-SDB manufacturers to team with
SDB regular dealers solely to take advantage of the SDB price
premium available in the DoD SDB Program. This will be to the
detriment of the SDB Program and to the development of SDB
manufacturers. If the proposed SDB joint venture rule is to go
forward, Barrett respectfully suggests that the rule be amended
in several key respects in order to overcome these problems.
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The Proposed 8DB Joint Venture Rule
8 Contra o Co es a

The intent of Congress when it passed the DoD SDB Program as
part of the National Defense Authorization Act of 1987 (Section
1207, P.L. 99-961, now codified at 10 U.S.C. § 2323) was to fund
minority business development through competitive procedures.

The DoD SDB Program was specifically designed to open America's-
free enterprise system to small disadvantaged businesses,
particularly manufactur , by creating access to the lucrative
"defense marketplace.

The intent was not to foster a strata of companies dependent
upon federal assistance in order to survive, such as SDB regular
dealers created solely as fronts for pon-disadvantaged small
business manufacturers. The DoD SDB Program clearly did not
envision SDB joint ventures comprised of SDB regular dealers
acting as fronts for non~SDB manufacturers so as to permit the
non-SDB manufacturer to take advantage of the SDB Program.

Rather, the intent was to give SDBs, primarily SDB
anufacturers, the initial boost to take on profitable contracts,
and, thereby, gain the valuable experience and resources
necessary to compete and to eventually succeed. By providing
these incentives to disadvantaged small business manufacturers,
the DoD SDB Program is also vital to preserving America's
domestic defense industrial base.

The proposed rule as written appears to extend the benefits
~of the DoD SDB Program to non-disadvantaged small business
manufacturers who form joint ventures with SDB regular dealers.
Under the proposed rule as drafted, an SDB regular dealer would
appear free to form a joint venture with a non-disadvantaged
small business manufacturer to supply the product of that non-SDB
manufacturer. Even though the proposed rule requires that the
majority of the joint venture's earnings must accrue to the SDB
concern in the venture, the earnings of the joint venture could
easily be manipulated by the non-SDB manufacturer through the use
of an independent supply agreement with the joint venture. 1In
"this way, the non-SDB manufacturer in the joint venture can
control (and reduce) the earnings of the joint venture by setting
its own price to be charged to the joint venture for the product.
The effect of this manipulation by the non-SDB manufacturer would
be to create a shell of a joint venture, with the SDB regular
dealer operating as the front used solely to permit the non-SDB
manufacturer to take advantage of the DoD SDB price premium.

Barrett suggests that if the proposed SDB joint venture rule

goes forward that it be amended to make clear that the SDB joint
venture itself must still supply product of an SDB manufacturer

M
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as consistent with the existing SDB requlations discussed below.
Further, the proposed rule should also be clarified to make clear
that if the SDB joint venture is comprised of an SDB regular
dealer and a non-SDB manufacturer, then the SDB joint venture
will pot be considered as an "“SDB nanufacturer" for purposes of
the SDB Program.

In the most recent Defense Authorization Act for Fiscal Year
1993, Congress, in connection with its extension of the term of
‘the program through Fiscal Year 2000, specifically considered a
similar proposal extending the DoD SDB Program to non-
disadvantaged manufacturers under the guise of a proposed "non-
manufacturer" rule. Congress specifically decided pot to adopt
such a proposal. In the Joint Conference Report accompanying the
Defense Authorization Act for FY 1993, Congress instead directed
DoD to publish a proposed regulation concerning DoD's version of
the non-manufacturer rule which DoD had developed (DAR .Case No.
91-055). A copy of the Joint Conference Report language
accompanying the Defense Authorization Act is attached hereto as
Tab A. DoD has yet to publish DAR Case No. 91-055. Barrett
understands that the proposed non-manufacturer rule developed by
DoD in DAR Case No. 91-055 would preserve DoD's ability to
- require SDB regular dealers to provide product of SDB
manufacturers.

Therefore, the proposed SDB joint venture rule as set forth
in DAR Case No. 91-054 is contrary not only to Congress' intent
in establishing the DoD SDB Program but also is contrary to
Congress' most recent request actions in extending the term of
the program through Fiscal Year 2000. Barrett requests that the
proposed SDB joint venture rule either not be pursued or if it is
pursued that it be amended to clarify the requirement that SDB
regular dealers obtain their product from SDB manufacturers even
when they enter into SDB joint ventures, consistent with the
existing DoD regulations applicable to the SDB Program which are
discussed below.

The Proposed S8DB Joint Venture Rule
Would Undermine Existing 8DB Regqulatjions

Under the current regulations, SDB regular dealers are
required to provide product of SDB manufacturers. The current
SDB regulations also sufficiently address those instances where
no SDB manufacturers are available from which SDB regular dealers
can obtain products and services. There is no legitimate reason
for overturning this current regulatory scheme as contemplated in
the proposed SDB joint venture rule.
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The issue of requiring SDB regular dealers to obtain product
and services from SDB manufacturers has been carefully and
thoroughly addressed by the current DoD SDB regulations. Under
the current regulations, SDB regular dealers are required to
provide the product of SDB manufacturers in order to take
advantage of the DoD SDB Program. There is no legitimate reason
. for establishing a different rule for so-called SDB joint
ventures.

The proposed SDB joint venture rule appears to reflect a
reversal of these existing SDB regulations which are well-
established, carefully crafted and consistent with Congressional
intent. The proposed SDB joint venture rule would appear to undo
what the current SDB regulations were specifically meant to
prohibit -- unintended and unfair advantages accorded SDB regular
dealers who supply non-SDB product.

The current SDB regqulations were specifically amended in
1988 to overcome the very thing that the proposed SDB joint
venture would now permit.

The initial SDB regulations promulgated by DoD did permit
SDB regular dealers to provide products of any business concern,
including non-disadvantaged manufacturers. In December 1988, DoD
proposed changes to its initial implementing regulations in order
to require SDB regular dealers to obtain product from SDB
manufacturers. DoD explained in making these changes in 1988
that the initial implementing regulations had provided for
unintended advantages to SDB regular dealers over SDB
manufacturers and had not adequately fostered SDB manufacturers
in DoD contracting. SDB regular dealers were free to provide
product from non-disadvantaged manufacturers and still be
eligible for the SDB price preference. In its Federal Register
notice dated December 8, 1988 announcing the proposed revisions,
DoD stated that:

Some reservations were voiced that these policies
[permitting SDB regular dealers to provide product from
non-disadvantaged manufacturers]) could result in SDB
dealers having an advantage over SDB manufacturers. It
does not appear from the legislative history of the
underlying statutes that Congress intended this result.

ccordingl n t o e oW once e
erosion of the domestic dustri se d e need
oster and encourage owt . -bas ndus

decision was made to seek public comments on proposed
revisions to certain aspects of the procedures outlined
above.
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53 Fed. Reg. 49577-49578. A copy of the complete Federal
Register notice dated December 8, 1988 is attached hereto as
Tab B. ,

The 1988 revisions to the initial SDB regulations were
ultimately finalized and are reflected in the current regulations
set forth in DFARS Part 219. §See 48 C.F.R. §§ 219.502-2-

70(a) (1) (ii), 219.508(d); 219.508-70; 219.7003; 252.219-

7001(£f) (2): 252.219-7002(c); 252.219-7006(d) (2). A copy of these
regulations is attached hereto as Tab C. These existing
regulatory provisions require that in order to take advantage of
the SDB price preference, an SDB regular dealer must provide the
product of an SDB manufacturer. These regulatory provisions also
provide for waiver of this requirement in those instances in
which the DoD contracting officer determines that po SDB
manufacturer is available. 1In such instances, an SDB regular
dealer will be permitted to provide the product of any domestic,
non-disadvantaged small business manufacturer and still be
eligible for the SDB price preference.

The proposed SDB joint venture rule would, in effect,
provide for the same type of unfair advantages afforded SDB v
regular dealers that existed prior to DoD's modification of the
initial regulations in 1988.

These unfair advantages would be most egregious in the
petroleum refining industry. Disadvantaged manufacturers, like
Barrett, entered the petroleum refining industry without the
benefit of the huge profits generated during the allocations
period (which permitted then-existing refineries to purchase
their facilities and finance their own crude oil acquisitions).
For such disadvantaged petroleum refiners, like Barrett, the cost
- of operations, including debt servicing and crude oil purchasing,
is staggering. Much of the SDB price preference paid to such SDB
manufacturers is used just to compensate for this severe
financial disadvantage. Further, any profit from operations
resulting form the SDB price premium must be used by such
manufacturers to re-invest in their business by acquiring the
capital assets necessary to become more competitive.

In contrast, an SDB regular dealer in the petroleum industry
will have an unfair advantage over an SDB refiner under the
proposed joint venture rule. Under the applicable regulations
defining the requirements of regular dealers in petroleum
products, the cost of operations to be borne by such an SDB

37
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regular dealer are minimal in comparison to those of an SDB
refiner. §See 41 C.F.R. § 50-201.101(a)(2)(vi). The SDB regular
dealer will be able to enter into a joint venture with a non-
disadvantaged small refiner in order to provide the product of
that non-disadvantaged refiner. With little or no investment, an
SDB regular dealer could form a joint venture under the proposed
rule with a non-SDB refiner. The joint venture would then be
_permitted to supply the product of the non-SDB refiner and still
take advantage of the DoD SDB price premium. The non-SDB refiner
~would be free to set its own price through an independent supply
agreement for the petroleum products to be supplied to the joint
venture and, thereby, control the earnings of the joint venture
and retain at least a majority of the SDB price premium.

The petroleum refining industry is an industry which has
traditionally been dominated almost exclusively by the largest of
the large businesses. By providing SDB regular dealers in the
petroleum industry unfair advantages over SDB
manufacturer/reflners, the petroleum industry will almost
certainly remain closed to further minority participation at the
manufacturer/refiner level. What will be left, at best, will be
nothing more than SDB regular dealers acting as fronts for non-
disadvantaged small and large refiners.

Since the beginning of the DoD SDB Program, DFSC has argued
that, given the significant dollar amounts involved in its bulk
fuels procurements, permitting SDB regular dealers to provide
product from non-SDB refiners would encourage non-SDB refiners to
not offer directly to DoD but through a multitude of SDB regular
dealers created solely for the purpose of obtaining the benefits
of the SDB price premium. If the proposed SDB joint venture rule
is adopted, the large percentage of contract awards currently
made by DFSC to non-disadvantaged small refiners will be replaced
by contract awards to SDB joint ventures with SDB regular dealers
being supplied by those same non-disadvantaged small refiners.

At the same time, the few existing SDB refiners will be driven
out of business.

In a recent letter to Congress in June 1992 in connection
with the Defense Authorization Act for FY 1993, the Acting Deputy
Commander of DFSC again explained the reason for the requirement
that SDB regular dealers provide product of SDB manufacturers.

He explained that:

...it would be inappropriate to pay the premium to SDB
dealers who did not use SDB manufacturers as the source
of product. This would result in greatly increased
premiums, with the benefit not going to SDB
manufacturers, but to small business manufacturers
acting as subcontractors. This would diminish the

35
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ability of the SDB program to develop SDB
manufacturers.

A copy of DFSC's June 1992 letter is attached hereto as Tab D.

DFSC's June 1992 letter goes on to state that the statistics
indicate that application of the DoD SDB Program in the petroleum
refining industry has had po adverse impact on non-disadvantaged
small business refiners. DFSC states that the statistics for
1991 indicate that approximately 37% of the contract awards made
by DFSC went to small business refiners, with approximately 9% of
‘those awards going to SDBs.

Based on the above, there exists no legitimate policy reason
why DoD should extend the benefits of the SDB Program to non-
disadvantaged small business manufacturers through the use of the
proposed SDB joint venture rule. Such an extension to such non-
disadvantaged manufacturers would be contrary to the existing SDB
regulations and detrimental to the development of SDB
manufacturers. -

If The Proposed S8DB Joint Venture Rule
Goes Forward It Bhould Be Amended To Be In

Line With The S8imilar Rule In The 8(a) Program

The proposed SDB joint venture rule appears to be patterned
after a similar rule applicable to the Small Business
Administration's 8(a) Program. However, the proposed SDB jOlnt
venture rule omits key provisions contained in the 8(a) joint
venture rule that help safeguard against potential abuses. The
8(a) joint venture rule is set forth in 13 C.F.R. § 124.321. A
copy of the 8(a) joint venture rule is attached hereto as Tab E.

The 8(a) joint venture rule sets forth criteria for when a
joint venture is appropriate and requires that an 8(a) concern
must obtain the approval of SBA before entering into an 8(a)
joint venture with another small business concern whether or not
that other concern is an 8(a) participant. In 13 C.F.R. §
124.321(a), the 8(a) joint venture rule states that a joint
venture:

...is permissible only when the 8(a) concern lacks the
necessary capacity to perform the contract on its own,
and when the agreement is fair and equitable and will

be of substantial benefit to the 8(a) concern.

13 C.F.R. § 124.321(a). (Emphasis supplied.) See also 13 C.F.R.
§ 124.321(d) (1) (which requires that the 8(a) joint venture

agreement "must be approved in advance of contract award" by
SBA). (Emphasis supplied.)
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No such similar provisions appear in the proposed SDB joint
venture rule. No criteria is included in the proposed SDB joint
venture rule concerning when an SDB joint venture is permissible.
The proposed rule should contain criteria similar to that set
forth in the 8(a) joint venture rule regarding when such a joint
venture is approprxate. Nor is there any provision in the
proposed SDB joint venture rule that even requires approval by
DoD. The proposed SDB joint venture rule provides only the
option of requesting a copy of the signed joint venture agreement

~if the DoD contracting officer decides to do so. However, even

then, there is no requirement at all for any approval or
disapproval by DoD of the joint venture agreement prior to or
after contract award. The proposed SDB joint venture should be
amended to require both submission of and approval of any joint
venture agreement prior to contract award based on criteria set
forth in the rule as to the appropriateness of an SDB joint
venture.

Conclusion

Barrett believes that the proposed SDB joint venture rule
should not be further pursued since it is contrary to both
Congressional intent and existing regulations applicable to the
DoD SDB Program. If DoD decides to go forward with the proposed
SDB joint venture rule, Barrett believes that, at a minimum, the
proposed rule be amended to (1) require that the SDB joint
ventures be required to provide product of SDB manufacturers
consistent with the existing SDB regulations; (2) include
criteria concerning when such joint ventures are permissible
(similar to that set forth in the 8(a) joint venture rule); and
(3) require both the submission of and approval of any such joint
venture agreement prior to contract award.

Barrett appreciates the opportunity to comment on the
proposed SDB joint venture rule. Barrett would appreciate being
notified of any further action that DoD might take regarding this
proposed rule.

sincerely,

(o Cotcblicnsn

on R. Hutchinson
Attorney for Barrett Refining
Corporation

Enclosures ’

cc: Mr. John A. Barrett, Jr.
Honorable Sam Nunn, Chairman, Senate Armed Services
Honorable Ron Dellums, Chairman, House Armed Services
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rovision. sionals are qualified to perform utilization review and managed
care activities, and are licensed and competent in the area of care

needed by the consumer.
Such standards should include a requirement that neither the

provision (sec. 710) that providers nor any reviewing professional or agent have any finan- ; '
in consultation with the - cial incentive in the outcome of the prescribed treatment methodol-
5, to study the feasibility ogy followed. _ "
Gemonstratian project to ' Partial hospitalization under CHAMPUS | .“1
rovision. ‘ The conferees believe it is critical that a wide range of mental 4
{ health options be available to CHAMPUS beneficiaries, so that Y
policy for the uniformed v ss::;ln? can be received in the most appropriate and cost-effective E-
4 "~ The conferees believe that partial hospitalization is an impor- :
provision (sec. 703) that tant benefit to bridge the transition from inpatient to outpatient
garding the current and care in order to ensure that there is no disruption in the continuity
e gystem. of care for beneficiaries. The conferees intend to continue to closely
rovision. monitor the Department of Defense implementation of this pro-
mendment. gram, including the determination of reasonable reimbursement
rates.
contracting for managed TITLE VIII—ACQUISITION POLICY, ACQUISITION
efense health care system . . MANAGEMENT, AND RELATED MATTERS
overnment and military : _ , S
ﬁed progTameii fo}rl health - : LEGISLATIVE PROVISIONS
»me concerned, however,
of the layers of federal, ‘ LEGISLATIVE PROVISIONS Anorn-:n.
n cts that include Codification and amendments to section 1207 (sec. 801)
_ges ;%et% revllew the The House bill contained a provision (sec. 801) that would
; & leyetgped m extend the five percent goal program for the award of DOD con-
ity. °§‘])£ ‘&g rt) o e con- tracts and subcontracts to small disadvantaged businesses, histori-
nse '{% S review : - cally Black colleges and universities, and minority institutions
udget hearings. ~ through fiscal year 2000 (section 1207 of the National Defense Au-

thorization Act for Fiscal Year 1987 (Public Law 99-661)). In addi- -
se Authorization Act for tion, this provision of law would be codified as section 2323 of title
102-190) directed the De- - 10, l,i,f;;wdSeSwm Codea nined B 6100 th
DOD health care system ~ The Senate amendment con a provision (sec. 814) that
e committees. Section 733 would extend the program through fiscal year 2000 and require the
tions of the bersonnel ine establishment of a process to review claims that the use of SDB set-
‘imtion review, an evalua- . asides has caused an industry category to bear a disproportionate
eviewers have no financial share of the progress toward the goal.
The Senate recedes with a technical amendment.

the adequacy of the exxst-,l . The conferees 1agree to eoﬁsoli%t‘ahte allal sec?(ii?ir_le?m-related pro-
pected to visions into a single section. The ition ified provisions are:
’ﬁfﬁ:ﬁ:ﬁ,ﬁ;ﬁfc’,‘f Defen: (1) section 806 of the National Defense Authorization Act for Fiscal
osed regulations aimed at Yhearls 1988alanI;le f1989 (Eu&lic Law 102—181_0); It:ncl (2)Y sectiox1998032 oé‘
. e the Nation ense Authorization Act for Fiscal Years 1990 an
and related areas of con- 1991 (Public Law 101-189). ,

ant of Defense to develop- ‘S
e the delivery of quality.
nation among health care,
&r:gram. The standards ‘

t the reviewing profes- ‘g

visions relating to small businesses and small disadvantaged
businesses (sec. 802)

The House bill contained a provision (sec. 802) that would: (1)
apply the “non-manufacturer rule” to the program established by

i3




ming for defense research by historically Black colleges and uni-

724

section 1207 of the National Defense Authorization Act for Fiscal 3
Year 1987 (Public Law 99-661); and (2) require the Secretary of De- 3.
fense to issue regulations to ensure prime contractors comply with ‘&
existing subcontracting requirements and make subcontracting ¥

. plans a factor in the contract award process.

The Senate amendment contained no similar provision. A S

The Senate recedes with an amendment.

The Defense Department has advised the conferees that it has T

developed a proposed regulation concerning the non-manufacturer
rule. However, DOD has delayed issuance of this rule at the re-
quest of the Small Business Administration, which also intends to
ublish a rule on this subject. The conferees direct the Secretary of
fense to immediately issue a proposed regulation for comment
on the non-manufacturer rule. '
~ The conferees are concerned that subcontract awards by DOD
prime contractors to small business concerns (including small dis-
adv:gtageg buigedmgm) declinTe'g 53 peircent in fiscal e;r 1};9121 com-
pared to the p ing year. The regulations required by this provi-
sion are intended to ensure that this decline does not become a
trend and that the Department and its prime contractors enforce
and comply with existing subcontracting plan requirements.

The conferees direct the Secretary to conduct a prompt review
of DOD and prime contractor efforts to increase subcontract
awards to small businesses and small disadvantaged businesses and
to propose additional strategies to increase such awards. The re-
sults of this review should be reported to the Committees on
Armed Services of the Senate and House of Representatives by
April 1, 1993. » ]

Under current law (section 806 of the National Defense Au-
thorization Act of Fiscal Years 1988 and 1989 (Public Law 100-
180)), the Secretary is required to make the administration of small
-business subcontracting plans a factor in the evaluation of the per-
formance of contracting officials. The conferees direct the Secre-

tary to take the appropriate steps to ensure that this requirement - '

is fully enforced.

versities and minority institutions (HBCU/MI) (sec. 803)

The Senate amendment contained a provision (sec. 814) that
would authorize $15.0 million for the HBCU/MI infrastructure as-
sistance program established in section 832 of the National Defense
Authorization Act for Fiscal Year 1991 (Public Law 101-510). ‘

: The House bill contained no similar provision.

The House recedes.

Small Business Administration certificate of competency progmm

(sec. 804)

The Senate amendment contained a provision (sec. 811) that
would modify the Small Business Administration (SBA) certificate &
of competency prof-ram as it affects the defense acquisition process. -

The House bill contained no similar provision.

" The House recedes with an amendment that would require: (1)
DOD contract solicitations to advise small businesses of their right 235
to request the Small Business Administration to review a contract- 3
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] depreciation and noncurrent deferred
fedcral income taxcs attributable to

.

total telecommunications plant as
reported in §36.011(a)(7).

{FR Doc. 88-28130 Filcd 12-7-88; 8:45 am}
SILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE
48 CFR Parts 219, 226, and 252

Department of Defense Federal -
Acquisition Regulation Suppliement;
implementation of Section 1207 ot
Pub. L. 99-661 and Section 806 ot Pub.
L. 100-180; Contracting With Small
Disadvantaged Business Concermns

AGENCY: Department of Defense (DoD).
ACTION: Proposed rule and Request for
Public Comments.

SUMMARY: The Department of Defense is
proposing changes to Parts 219, 226 and
252 of the DoD FAR Supplement
(DFARS) implementing section 1207 of
Pub. L. 99-861 and section 806 of Pub. L.
100-180. Sections 219.001, 226.7003 and
252.219-7007(d) aré being emended to .
provide that, in unrestricted
procurements, Historically Black
Colleges and Unijversities (HBCUs) and
Minority Institutions (Mls) will be given
the same evaluation preference as that
accorded to small disadvantaged
business (SDB) concerns. Sections
219.7000 and 252.219-7007 are being
modified to provide that the evaluation
preference will not be appliedin
acquisitions over the dollar threshold for
thie TFade Agreéments Act only where
the 16w offeror is offering ari eligible end
nroduct or where the application would
otherwise violate’an agreement oi
megorandumof understariding with g
foreign government. Sections 219.508,
218.7002, 252.219-7007, and 252.219-7010
are being modified to provide that, in an
unrestricted procurement, en SDB
regular dealer, in order qualify for the
evaluation preference, must provide the
product of an SDB concern if available:
in a partial small business set-aside, in
‘order to be eligible for preferential
consideration, an SDB dealer or
manufacturer must provide the product
of an SDB concerm, if available. Section
219.001,219.502(S-70), 219.502-72,
219.508, and 252.219-7012 are being
amended to assist disadvantaged
business concerns in transitioning to
large business status and in becoming
viable business entities.

DATE: Comments should be received on
or before. January 9, 1989 to ensure their
consideration in formulating a final rule.
Please cite DAR Cas€¢88.009 ih all
correspondence rclated (o this issue.

‘SUPPLEMENTARY INFORMATION:

" that established an objective that five

ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council. ATTN:
Mr. Charles W. Lloyd, Executive
Secretary. DAR Council, :
ODASD(P)DARS, cfo OASD{P&L)
{M&RS). Room 3D138, The Pentagon,
Washington, DC 20301-3062.

FOR FURTHER INFORMATION CONTACT: -
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, telephone {202
a7_7784. A

A Background
On June 6, 1388, DoD published a final

. and an interim rule with request for

public comments (53 FR 20626)
substantially implementing the
requirements of section 1207 of Pub. L.
99-661 and section 806 of Pub. L. 100-180

percent of total combined DoD
obligations (i.e., procurement; research,
development, test and evaluation;
construction; and operation and
maintenance) for contracts and
subcontracts awarded during FY 1987
through FY 1989 be entered into with
SDB concerns, HBCUs and Mls. Section
844 of Pub. L. 100456 extended this -
objective through FY 1990.

During the development of the final
rule implementing sections 1207 and 808,
as part of the public comment period,
several issues were raised that were
considered beyond the scope of that
rulemaking effort and were deferred for
full public consideration and comment.
Four of these issues have been
consolidated into the present proposed
rulemaking.

DFARS coverage has been added to
afford HBCUs and MIs the same
evaluation preference as that accorded
to SDBs under the procedures at DFARS
219.7000. This change is proposed in
recognition that in certain procurements
(e.g., solicitations involving research
and studies) HBCUs and MIs may very
well compete with SDBs and other
business entities for award. Since SDBs,
HBCUs and Mls are defined equally as
*1207(a) entities™ for the purposes of the
preference procedures of section 1207 of
Pub. L. 99-861, the revisions will ensure
that they are treated equally for
evaluation purposes consistent with that
statute. (See revisions at 219.7001,
226.7003 and 252.219-7007(d).)

Revised DFARS coverage is proposed
with respect to the application of the
evaluation preference to acquisitions
under the Trade Agreements Act which
equal or exceed the dollar threshold
referenced in FAR 25.402. Under the
proposcd revision, the eveluation
preference will be applied unless there

W

is an offer of an eligible product which
is otherwisc low (before application of
the evaluation preference). Thus, where
the solicitation equals or exceeds the
threshold of the Trade Agreements Act
&nd the low offer is an offer of an
eligible producy, then the evaluation

refcrence will not be applied. However,
wlhien the offer of the eligible product is
not low, even where the dollar amount
of the solicitation equals or exceeds the
threshold of the Trade Agreements Act,
the evaluation preference will be

.

. applied to all non-SDB offers.

Application of the evaluation preference
to the offer of an eligible product when'
it is not the low offer does not operate to
the detriment of that offeror. It does,
however, enhance the opportunities for
SDBs even when the acquisition equals
or exceeds the dollar threshold of the

~ Trade Agreements Act and either there

is no offer of an eligible product or the
offer of the eligible product is not low.
(See revision at 219.7000(a) and 252.219-
7007(b).).

Revised DFARS coverage is proposed

- to require that, in order to be eligible for

the evaluation preference under
219.7000, an SDB dealer must provide
the product of an SDB manufacturer if
one is available who can meet the
requirements of the solicitation. Under
the current coverage, to be entitled to
the evaluation preference described at
218.7000, SDB concerns other than
regular dealers must agree to the
subcontracting limitations identified at
252.2.219-7007{c). An SDB dealer, on the
other hand, may provide the product of
any business concern (i.e., another SDB,
a small business or a large business)
and still be eligible for the evaluation
preference. A similar situation exists
under the preferential consideration
given to SDBs under the partial small
business set-aside procedures at
'252.219-7010. Under those procedures,
an award to an SDB concern on the set-
aside portion may exceed the award
price on the non set-aside portion by up
to ten percent (10%). An SDB
manufacturer or regular dealer need
only provide the product of a small
business concern in order to be granted
this preferential consideration.

Some reservations were voiced that
these policies could result in SDB
dealers having an advantage over SDB
manufacturers. It does not appear from
‘the legislative history of the underlying
statutes that Congress intended this
result. Accordingly, in light of the
growing concern over the erosion of the
domestic industrial base and the need tc
foster and encourage the growth of U.S.-
based industries, a decision was made
to seck public comments on proposed
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revisions to certain aspecte of the
rocedures outlined above.
Section 252.218-7007 is revisea to
state that in order to be entitled to an

cvaluation preference in an unrestricied

procurement, SDB dealers would Bave to

e

provide a product manyfacturedor

produced by an SDB concern. However,
in the event the contracting officer, in
coordination with the activity smagll
business specialist, determines that
there are no SDB manufacturers
available who can meet the »
requirements of the solicitation, then the
dealer can provide the product of either
a small or a large business concern and
still obtain the evaluation preference.
Section 252.219-7010 is revised to state
that, to be eligible for preferential
consideration in a parlial amall business
set-aside, both an SDB manufacturer
and an SDB dealer_ would have to.
provide an end item manufactured or
produced by an SDB concern. In the
event there is a defermination that there
are no SDB manufacturers available
who can meet the requirements of the
solicitation. the SDB manufacturer or -
dealer need only provide the product of
a small busiress to be entitled to
preferential consideration. It is intended
that the foregoing would place all SDB -
" concerns, dealers and manufacturers, on
\in even footing. foster the growth of
SDB concerns, and assist in supporting
the growth of a domestic industrial base.
(See revisions at 219.508(d)(S-72).
219.7002, 252.219-7007(c).)

DFARS coverage is proposed with
respect to follow-on procurements in
order to assist disadvantaged business
firms in transitioning to large business
status and in becoming viable business
entities. Under the proposed revisions,
follow-on requirements to those
procured by the contracting office under
the existing contract on an unrestricted
basis are to be procured under the
successor contract on the basis of an
unrestricted competition or by partial
small business set-aside procedures,
where the incumbent contractor certifies
that it (i)( is-a “disadvantaged business
concern” as defined in DFARS 219.001, -
(ii) derived contract revenues under the
existing contract representing at least
one-third of its total revenues during the
performance period of that contract, and
(iii) desires to participate in a follow-on
acquisition.

In addition, a new definition in

‘DFARS 219.001, in essence, will define a

“disadvantaged business concern” as a
minority-owned business enterprise
|

which meets U.S. Small Business
Administration criteria for social and
cconomic disadvantaged business

status, but which no longer qualifies as
a “small business™. Thus, by providing
for an unrestricted competition or
partial small business sct-aside when
the circumstances in (i) through (iii)’
above exist, disadvantaged businesses
which do not qualify as small
businesses will not be denied an
opportunity to compete for requirements

* which represent a large portion of their

business base, as would be the case if -
the successor requirements were
reserved for exclusive small or small
disadvantaged business participstion.
However, in keeping with the
requirements of section 806(b)(7).of Pub.
L. 100-180 (which requires that DoD

maintain the aumber and dollar value of -

contracts set-aside for small business or
reserved under the 8{s) Program), the
coverage will not apply to situations
where award of the predecessor
contract was made as the result of total
small business or small disadvantaged
business set-asides, or 8{a) Program
reservations. (See revisions at 219.001,
219.502(S-70), 218.502-72(b), 219.508(S~
74). and 252219-7012). -

B. Regulatory Flexibility Act

The proposed rule may have a
significant economic impact on &
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act of 1880, 5 US.C. 601, et
seq. An Initial Regulatory Flexibility
Analysis has therefore been deemed
necessary and will be provided to the
Chief Counse! for Advocacy of the U.S.
Small Business Administration.
Interested parties desiring to obtain &
copy of the Analysis may contact the
Executive Secretary of the DAR Council.
Comments received from the public will
be considered in drafting a final rule and
in performing a Final Regulatory
Flexibility Analysis.

Comments from small entities
concerning the affected DFAR Subparts
will also be considered in accordance
with section 610 of the Act Such
comments must be submitted separately
and cite DAR Case 88-810D in
correspondence.

C. Paperwork Reduction Act

The proposed rule does not impose
information collection requirements
within the meaning of the Paperwork . .
Reduction Act of 1980, 44 U.S.C. 3501, e!
seq.. and OMB approval of the proposed
rule is not required pursuant to 5 CFR -
Part 1320.

List of Subjects in 48 CFR Parts 219, 226
and 252

Government procurement.
Charles W. Lloyd,
Executive Secretary, Defense Acguisition
Regulatory Council.

Therefore, 48 CFR Parts 219, 226 and
252 are amended as follows:

1. The suthority citation for 48 CFR
Parts 219, 226 and 252 continues to read
as follows:

. Authority: § US.C. 301, 10 U.S.C. 2202, DoD

Directive 50035 and DoD FAR Supplement

201.301.

PART 219—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

2 Section 219.001 is amended by
adding a definition of “Disadvantaged
Business Concerns™ (DBC),
alphabetically, as follows:

219.001 Definitions.

*Disadvantaged business concern”, as
used in this Part, means a business
concern, including mass media, owned
and controlled by individuals who are
both socially and economically
disadvantaged, as defined in regulations
prescribed by the Small Business
Administration (SBA) at 13 CFR Part
124, the majority of earnings of which
directly accrue to such individuals. and
which concern is not also a small
business concern. ’

219.502-2 [Amended)

3. Section 219.502-2 is amended by
adding paragraph (S-70) to read as
follows. . :

{S-70) Total Set-Aside Exception
Regarding Incumbent Disadvantaged
Business Concerns.

(1) Notwithstanding FAR 19.502-2, a
follow-on procurement for supplies or
services (except construction or A&E),
acquired by the contracting office under
the existing contract on the basis of an
unrestricted competition, shall not be
totally set-aside for exclusive small
business participation when the
contracting officer determines based
upon a written certification by the
incumbent contractor, that the
contractor— . :

(i) Is a disadvantaged business
concern as defined in 219.001;

{ii) Derived contract revenues under
the existing contract which represent at
least one-third of the contractor’s total
revenues derived during the
performance period of that contract; and

(iii) Desires to submit an offer in
response to a follow-on solicitation.
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)Aflcr leamning of & follow-on - -

irement, the contracting officer shall

fy the incumbent contractor of the
requirement and permit the concern a
period of ten (10) calendar days, or such
longer period as the contracling officer
may allow, to furnish a certification .
under the clsuse at 252.219-7012
together with any supporting .
documentation which the contracung
officer deems necessary to verify the -
concern's status. Notification to the -~
incumbent contractor need not be made
when—

(i) A decision has been made to
procure the follow-on requirement on an
unrestricted basis, or through use of-

. partial small business set-aside
procedures under 219.502-3{S-70) or '
FAR 19.502-3; or’ .

(ii) The contracting officer has
information sufficient to conclude that
the incumbent contractor {s not a
disadvantaged business concern as .
defined in 219.001.

(iii) The contracting officer shall .
accept the contractor’s self-certification
of its status as a disadvantaged business
concern unless the contracting officer
has reason to question that etatus. The.
contrecting officer or the SBA may
challenge the contractor's status as a

isadvantaged business concern in
ordance with the procedures at

302(S-70).
(3) When the contracting officer
. determines that the circumstances in (S-
70)(1) above exist, the follow-on :
procurement shall be conducted either
- on an unrestricted basis or by using
partial small business set-aside
procedures under 219.502-3(5-70) or
FAR 19.502-3 in the order of precedence
set forth in 219.504(b) (5) and (6).

4. Section 219.502-72 is amended by
adding paragraph (8) to paragraph (b) to
read as follows:

219.502-72 Total SDB set-asides.

s 0.

(8) A determination has been made in
accordance with 219.502-2(S-70)(e) to
conduct the procurement either on en
unrestricted basis or by using partial
small business set-aside procedures.

[] * L] L . .

S. Section 219.508 is amended by _
redesignating the existing paragraph (S~
72) as {S-72)(1); by adding paragraph (S-
72)(2). and by adding paragraph (S—74)
to read as follows:

219.508 Solicitation provislons and
contract clauses.

S-72)(1) * * *
S-72)(2) The contracting officer shall

insert the clause with its Alternate |

when the contracting officer,
determines, in coordination with the
contracting activity’s SADBUS, that
there are no SDB manufacturers
available that can meet the.
requirements of the solicitation.

(S-74) Tbe oontractmg officer shall
insert the clause at 252.219-7012,
Disadvantaged Business Concerns—
Notice of Follow-On Procurement, {n all
solicitations and contracts when the
procurement is conducted on.an
unrestricted basis.

6. Section 219.7000 is revised to rcad
as follows:

219.7000 Policy.

(a) In furtherance of the Department
of Defense objectives and initiatives
undertaken to award ecquisitions in all
industrial categories in which small
disadvantaged businesses (SDBs) have
not dominated and to meet the five
percent goal for SDBs established by
section 1207 of Pub. L. 89-861 and
section 806 of Pub. L. 100-180 {see
19.201), offers from SDB concerns shall
be given and evaluation preference in

_ accordance with the procedures of this

subpart. The evaluation preference shall
only be used in competitive acquisitions
(except as provided in (b) below) where
award {s based on price and price
related factors. However, in no event
may award be made at a price which
exceeds fair market price (see FAR
19.808-2) by more than 10 percent.

(1) The evaluation preference shall not
apply when using—

(i) Small purchase procedures:;

(ii) Total SDB set-asides;

(iii) Partial set-asides for LSA
concerns;

(iv) Partial small business set-asides;

- {v) Total small business set-asides.

(2) The evaluation preference shall:
not be applied to—-

(i) Otherwise low offers of eligible
products under the Trade Agreements
Act as defined in DFARS 25.401 when
the acquisition equals or exceeds the r
dollar threshold stated in FAR 25.4020r
qualifying country énd products as
defined in DFARS 25.001; or

(ii) Where the application would be
inconsistent with a Memorandum of
Understanding or any other
international agreement with a foreign
government (see Appendix T).

{b) Subject to the exceptions in (s)
above, the eveluation preference may
also be used in other competitive
acquisitions, at the discretion of the
source selection authority, when (1)
SDBs are expected to possess the
requisite qualification, consistent with
the demands of the acquisition (e.g.. sce
FAR 35.007 with regard to technical

qunllﬁcntlon of sources) and, (2) award
price with not excced fair market price

- by more then 10 percent.

7. Section 210.7001 is amended by
adding a scntence following the first -
sentence to read as follows:

219.7001 Procedures.

* ¢ **Offers submitied by HBCUs/
Mis shall be evaluated as through they
were from SDB concerns (see 252.219-
m(d)) " e o o

8. Section 219.7002 is amended by
adding a sentence after the existing (ext
as follows:

219.7002 Contract clause.

* * * The contracting officer shall
insert the clause with its Alternate 1
when the contracting officer, .
determines, in coordination with the
contracting activity's SADBUS, that
there are no SDB manufacturers
available that can meet the
requirements of the solicitations.

PART 226—OTHER SOCIOECONOMIC
PROGRAMS

8. Section 226.7003 is revxsed to read
as follows:

226.7003 General policy.

In furtherance of the Government
policy of placing a fair proportion of its
acquisitions with HBCUs, Mls, and
SDBs, section 1207 of Pub. L. 99-661 and
section 806 of Pub. L. 100-180
established an objective for the
Department of Denfense of awarding a
combined total of five percent of its total

- contract dollars during each of fiscal

years 1987-89 to HBCUs, Mls and SDBs
(see 219.201) and of maximizing the
number of such entities participating in -
Defense prime contracts and
subcontracts. Executive Order 12320
also contains additional guidance
concerning HBCUs. It is the policy of the
Department of Defense to strive to meet
these objectives through the enhanced
use of outreach efforts, technical
assistance programs, and the special
authorities conveyed by these laws (e.g..
through a total set-aside for HBCUs and
MIs to acquire research and studies
normally acquired from Higher
Education Institutions (HEIs). With,
regard to technical assistance programs,
it is the Department's policy to provide
HBCUs and Mls, technical assistance, to
include information about the "
Department HBCU and Ml program,
advice about acquisition procedures,
instructions on preparation of proposal.
and such other assistance as is
consistent with the Department's
mission. In the event an HBCU or Ml
submits an offer under an unrestricted
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acquisition that offers an evaluation
preference for SDBs, the HBCU or Ml

ffer shall be evaluated as if it had been
submitted by an SDB concern (sce
252.219-7007(d)).

PART 252—-SOLICITATION
PROVISIONS AND CONTRACT'
CLAUSES

10. Section 252.219-—7007 is revised to
read as follows:

252.219-7007 Notice of evaluation
preference for smali disadvantaged
business (SDB) concemns{: unrestricxed

As prescribed in 219.7007(a), tnsest the
following clause:

Notice Evaluation Preference for Small
Disadvantaged Business (SDB) Concerns
(Date) (Unrestricted).

(a) Definition. (1) The term “small
dxsadvantaged business (SDB) concern”,
as used in this clause, has the meaning
set forth in the clause entitled Small
Disadvantaged Business Concern
Representation (DoD FAR Supplement
Deviation). .

(b) Evaluation. (2) After all other
evaluation factors described in this
solicitation are applied, and except as set
forth in (b)(2) below, offers will be evaluated
by adding a factor of ten percent (10%) to
offers from concerns that are not SDB
concerns and to offers {rom those SDB
concerns which elect to waive the SDB

rveluation preference (see paragraph (c)

low) by checking the box below. However,
in no event may award to made to an SDB
concern at a price which exceeds fair market
price (as determined under FAR 18. 806-2) by
more than ten percent (10%).

The SDB offeror requests that the
evaluation preference in aubpa.rag:raph (b)(1)
above not be given to this offer.

{3) The evaluation factor desirable in
subparagraph (8)(1) above shall not be
applied to (i) otherwise low offers of eligible
products under the Trade Agreements Act as
defined in DFARS 25.401 when the
acquisition equals or exceeds the dollar
threshold stated in FAR 25.402 or qualifying
country end products as defined in DFARS
25.011: or (ii) where the application would be
inconsistent with a Memorandum of
Understanding or any other international
sgreement with a foreign government (see
Appendix T of the DoD FAR: Supplement).

(c) Agreement. (1) By submission of an
offer and execution of a contract, the SDB
Offeror/Contrac(or (except a regular desler)
who did not waive the evaluation preference
by cbeckm,g the box in paragraph (b) above
agrees that in performance of the contract in .
the case of a contract for—

(i) Services (Except Construction). At least
fifty (50%) of the cost of contract performance
incurred for personnel shall be expended for
employees of the concern.

(ii) Supplies. The concern shall perform
work for st least fifty percent (S0%) of the

ost of manufacturing the supplies, not
’: cluding the cost of materials..

{iii) General Construction. The concern will .

perform at least filtcen percent (15%) of the
cost of the contract, not including the cost of
materials, with its own employees. '

(iv) Construction be special trode .
controctors. The concern will perform at least
twenty-five percent (25%) of the coet of the
contract, not including the cost of materials, '
with its own employees.

An SDB regular dealer submitting an offer
in its own name, who did not waive the
evaluation preference by checking the box in
paragraph (b) above, agrees to furnish, in
performing this contract, only end items
manufactured or produced by SDB concerns
in the United States, its territories and
posssessions, the Commonwealth of Puerto
Rico, the US. Trust Territory of the Pacific
Islands, or the District of Columbia. However,
this requirement does not apply in connection
with construction or service contracts.

(d) HBCU/Mi offer. In the event en
HBCU/MI as defined at 228.7002 submits to
the contracting officer, upon request. a .
certification as to its HBCU/MI status.

{End of clause) :
Alternate I (Date)

If a determination has been made in
accordance with 218.7002 that there are not
SDB manufacturers available who can meet
the requirements of the solicitation, delete
paragraph (c)(2) of the basic clause.

11. Section 252.218-7010 is amended
by substituting the word “(Date)" in lieu
of the date “(FEB 1988)"; by adding
paragraph (4) to paragraph (c) of the . .

clause and by adding Altemate Ito reaciv :

as follows:

252.219-7010 rotce Of partial smalt -

_ busihess set-aside with preferential

consideration for small disadvantaged
business (SDB) concerns.

As prescribed at 219. 508[3—72) msen
the following clause:

Notice of Partial Small Business Set-Aside
With Preferential Consideration for Small
Disadvantaged Business (SDB) Concerns
(rzn ma)

{c) Agnement.
* *

4)In order to be cnm]ed to prefmnual

consideration, an SDB manufacturer or
regular dealer submitting an offer in its own.
nsme agrees to furnish, in performing the
contract, only end items manufactured or’
produced by SDB concerns inside the United
States, its territories and possessions, the
Commonwealth of Puerto Rico, the Trust
Territory of the Pacific Islands, or the District
of Columbia. However, this requirements
does not apply in connection with
coastruetion ar service eontncu

(tnd of clause)

Alternate I (Date)

If a determination has been made in .
sccordance with 218.508(S-72] that there are

no SDB manufacturers available who can
meet the requirements of the solicitation,
insert the following paragraph (c)(4) in lieu of
paragraph (c)(4) of the basic clause:

(c){4) In order to be entitled to preferential
consideration. an SDB manufacturer or

regular dealer submitting an offer in its own
dame

agrees to furnish, in performing this
contract, only end items manufsctured or
produced by amall business concerns in the
United States. [ts lerritories and possessions.
the Commonwealth of Puerto Rico, the U.S.
Trust Territory of the Pacific Islands, or the
District of Columbia. However this -
requirement does not apply in connection

.with construction or service contracts.

12 Section 252.219-7012 is added to
read as follows:

252.219-7012 Disadvanged business
concems—notice of follow-on
procurement.

As prescribed in 219.508(5—74) msert
the following clause:

Disadvantaged Business Coneumo—Nohoe of
Following Procurement (Date) ’

(a) Definition. As used in this clause, d'us
term “disadvantaged business concern”
means & business concern, including mass
media. owned and controlled by individuals
who are both socially and economically
disadvantaged. as defined in regulations
prescribed by the Small Business
Administration at 13 CFR Part 124, the
majority of earnings of which directly accrue
to such individuals, which concern is not also
o small business concern.

{b) DoD FAR Supplement 219.502(S-70)(a)
provides that a follow-on procurement for
lupphea or services (except construction or
ABRE), acquired on the basis of an
unrestricted competition, shall not be totally
‘set-aside for exclusive small business
participation when the contracting officer
determines, based upon a written .
certification by the incumbent contractor,
that contractor (1) is a d.ludvmlaged
business concern'(as defined in paragraph (a)
above, (2) derived contract revenues under
the existing. contract which represent at least
one-third of the contractor's total revenues
derived during the performance period of that
contract, and (3) desires to submit an offer in
response to a follow-on solicitation.

(c) U the Contractor meets the criteria in
paragraph (b) (1) and (2) of this clause and
desires to participate in a follow-on
procurement, the Contractor agrees that it
shall, within ten (10) calendar days {or such
longer period as the Contracting Officer shall
allow after receipt of notice by the
Cantracting Officer of a follow-on

uirement—
" (1) Certify in writing that it meets the
::’grin in paragraph (b) (1) and (2) above.

(2) Provide such supporting documentation,
a3 the Contracting Officer may require to
verify the contractor's status.

{FR Doc. 68-28030 Filed 12-7-88; 8:45 am)
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' 219.502-2-70 Total set-asides for small
" disadvantaged business concerns.

(a) Except -as provided in paragraph (b),
the contracting officer shall set aside an
acquisition for small disadvantaged busi-
nesses when there is a reasonable expectation
‘that— -

(1) Offers will be received from at least
two responsible small disadvantaged business
(SDB) concerns who—

(i) Can comply with the FAR 52219-14
limitations on subcontracting; or

(ii) In the case of SDB regular dealers, will
provide the supplies of SDBs (except as pro-
vided in Alternate I of the clause at
252.219-7002, Notice of Small Disadvan.-
taged Business Set-Aside.

(2) Award will be made at not more than

ten percent above fair market price; and

(3) Scientific and/or technological talent
consistent with the demands of the acquisi-
tion will be offered. .

(b) Do not set aside acquisitions for SDBs

when— ‘

(1) The product or service has been suc-
cessfully acquired as a small business set-
aside (see FAR 19.501(g));

(2) The acquisition is for construction,
including maintenance and repairs, and is
under $2 million, or is for dredging under $1

million; ,

(3) The acquisition is for architect-engi-
neer services or construction design for mili-
tary construction projects, without regard to
dollar value;

(4) The acquisition is reserved for the 8(a)
program;, .

(5) The acquisition is processed under
small purchase procedures; or

(6) The acquisition is for commissary or
exchange resale items.

_(c) See 205.207(d) for information on Com-
merce Business Daily synopsis.

(

'219.508 Solicitatidn provisions and

contract clauses.

(d) Use the clause at 252.219-7001, Notice
of Partial Small Business Set-Aside with Pref-
erential Consideration for Small Disadvan-
taged Business (SDB) Concerns, instead of
the clause in FAR 52.219-7, Notice of Partial
Small Business Set-Aside. Use the clause with
its Alternate I when the contracting officer
determines that there are no small disadvan-
taged business manufacturers that can meet
the requirements of the solicitation.

(e) Use the clause at 52.219-14, Limita-
tions on Subcontracting, also in small disad-
vantaged business set-asides.

219.508-70 Solicitation provisions and
contract clauses. .

Use the clause at 252.219-7002, Notice of
Sm_a!l Disadvantaged Business Set-Aside, in
solicitations and contracts for small disad-
vantaged business set-asides. Use the clause
with its Alternate I when the contracting
officer determines that there are no small
disadvantaged business manufacturers that
can meet the requirements of the solicitation.

219.7003 Solicitation provisions and
contract clauses.

Use the clause at 252.219-7006, Notice of
Evaluatiop Preference for Small Disadvan-
taged Bus:pess Concerns, in solicitations and
contracts involving the evaluation prefer-
ence, except those which include the clause -
at 252.219-7001, Notice of Partial Small Bus-
iness Set-Aside with Preferential Considera-
tion for Small Disadvantaged Business
Concerns. Use the clause with its Alternate I
when the contracting officer determines that
there are no small disadvantaged . business
manufacturers that can meet the require-
ments of the solicitation.

1



252. 219-7001 Notice of partial small
business set-aside with preferential
consideration for small disadvantaged
business concerns.

As prescribed in 219.508(d), use the follow-
ing clause:

NOTICE OF PARTIAL SMALL
BUSINESS SET-ASIDE WITH
PREFERENTIAL CONSIDERATION
FOR SMALL DISADVANTAGED
BUSINESS CONCERNS (DEC. 1991)

(a) Definitions.

Labor surplus area, as used in this clause,
means a geographical area identified by the
Department of Labor as an area of labor surplus.

Labor surplus area concern, as used in this
clause, means a concern that, together with its
first tier subcontractors, will perform substan-
tially in labor surplus areas.

Perform substantially in labor surplus areas, as
used in this clause, means that the costs incurred
under the contract on account of manufacturing,
production, and performance of services in labor

surplus areas exceed SO percent of the contract -

price.

Small business concern, as used in this clause,
means a concern, including its affiliates, that is
independently owned and operated, not dominant
in the field of operation in which it is bidding on
Government contracts, and qualified as a small
business under the size standards in this solicita-
tion.

Small disadvantaged business concern, as used
in this clause, means a small business concern,
owned and controlled by individuals who are both
socially and economically disadvantaged, as
defined by the Small Business Administration at
13 CFR part 124, the majority of earnings of
which directly accrue to such individuals. This
term also means a small business concern owned
and controlled by an economically disadvantaged
Indian tribe or Native Hawaijian organization
which meets the requirements of 13 CFR 124.112
or 13 CFR 124.113, respectively.

(b) General. A portion of this requirement,
identified elsewhere in this solicitation, has been
set aside for award to one or more small business
concerns. After offers for the non-set-aside portion
have been evaluated, negotiations will be con-
ducted for the set-aside portion.

4] Offcrs on the non- sct-asude portion will be -
cvaluated and award made in accordance with the
other provisions of this solicitation.

(2) The set-aside portion will be negotiated, in
accordance with this clause, with small business
concerns which submitted offers on the non-set-
aside portion.

(c) Award of the set-aside portion. (1) Small
business offerors on the non-set-aside portion will
be selected for negotiation of the set-aside portion
based on their standing—first in terms of group
and then in terms of lowest responsive offer on Lhe
non-set-aside portion.

(i) Group 1—Small disadvantaged business
concerns which are also labor surplus area con-
cerns.

(it) Group 2—Small business concerns which
are also labor surplus area concerns.

(iii) Group 3—Other small disadvantaged busi-
ness concerns.

(iv) Group 4—Other small business concerns.

(2) The set-aside portion will be awarded at the
highest unit pnce(s) in the contract(s) for the non-
set-aside portion, adjusted to reflect transporta-
tion and other costs appropriate for the selected
contractor(s), except—

(i) Award of the set-aside portion to a small
disadvantaged business concern will be at the
lower of—

(A) The price offered by the concern on the non-
set-aside portion; or

(B) A price that does not exceed the award
price on the non- set-asnde pomon by more than
ten percent.

(ii) When award under the set-aside portion is
to a concern offering a nonqualifying country end
product and the highest unit price in the con-
tract(s) is for a domestic or qualifying country
exfad product, the set-aside price will be the higher
o —

- (A) The highest award price for a nonqualifying
country end product under the nonset-aside; or

(B) A price which, when adjusted by the Buy
American Act evaluauon factor, would equal the
highest unit price in the oonuact(s)

(iii) When award under the set-aside portion is
to a concern offcnng a domesm end product and
the highest unit price in the contract(s) is for a
nonqualifying country end product which was
evaluated using the Buy American Act evaluation
factor, the set-aside price will be awarded at the
evaluated price of the non-qualifying country.

(iv) When award under the set-aside portion is
to a concern offering a domestic end product and
the highest unit price in the contract(s) is for a
nonqualifying country end product which was
evaluated without the Buy American Act factor—
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(A) And award was madc to a domestic or
qualifying country offer at a price lower than the
high contract price, the set-aside price will be the
highest unit price in the contract(s).

(B) And award was not madc to a domestic or
qualifying country offer at a price lower than the
high contract price, the set-aside price will be the
lower of —

(1) The highest unit price under the con-
trac(s) as adjusted by the Buy American Act
evaluation factor; or : _

(2) The lowest offered price for a domdstic or
qualifying country end product which was not
awarded under the nonset-aside.

(v) Where the Trade Agreements Act applies to
the nonset-aside portion, offers of eligible products
will be treated as if they were qualifying country
end products.

(vi) Discount terms used in evaluation of the
highest non-set-aside award price will apply to the
set-aside award price.

(3) If negotiations are not successful for any
part of the set-aside portion, the set-aside will be
dissolved for that part and the requirement will
be resolicited.

(@) Token ofiers. The Government reserves the
right to not consider token offers or offers
designed to secure an unfair advantage over other
offerors eligible for the set-aside portion.

(e) Eligibility for preference as a labor surplus
area concern. Small business or small disadvan-
taged business offerors which claim preference for
the set-aside portion as a labor surplus area con-
cern, must list the labor surplus area location(s) of
offeror or first tier subcontractors, which account
for more than 50 percent of the contract price.

Name of Company:
Street Address:
City/County:

Swate:

(f) Agreements.

(1) If awarded a contract as a small disadvan-
taged business-labor surplus area concern or as a
small ‘business-labor surplus area concern, the
offeror—

(i) Will perform the contract, or cause it to be
performed, substantially in areas classified as
labor surplus areas.

(i1} If the contract is in excess of $25,000, will
submit 2 report to the Contracting Officer within
30 days after award that contains the following
information—

(A) The dollar amount of the contract.
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(B) Identification of each labor surplus area in
which contract and subcontract performance is
taking or will take place.

(C) The total costs incurred and to be incurred
under the contract in cach of the labor surplus
areas by the contractor and first ticr subcontrac-
tors.

(D) The total dollar amount attributable to
performance in labor surplus arcas.

(2) A manufacturer or regular dedler, which
claims preference as a small disadvantaged busi-
ness and submits an offer in its own name, agrees
to furnish in performing this contract only end
items manufactured or produced by small disad-
vantaged business concerns in the United States,
its territories and possessions, the Commonwealth
of Puerto Rico, the U.S. Trust Territory of the
Pacific Islands, or the District of Columbia.

(End of clause)

ALTERNATE I (DEC. 1991)

As prescribed in 219.508(d), substitute the fol-
lowing paragraph (fX2) for paragraph (fX2) of the
basic clause:

(fX2) A regular dealer, which claims preference
as a small disadvantaged business and submits an
offer in its own name, agrees to furnish in per-
forming this contract only end items manufac-
tured or.produced by small business concerns in
the United States, its territories and possessions,
the Commonwealth of Puerto Rico, the U.S. Trust
Territory of the Pacific Islands, or the District of
Columbia.

252.219-7002 Notice of small
disadvantaged business set-aside.

As prescribed in 219.508-70, use the fol-
lowing clause: o _

NOTICE OF SMALL

DISADVANTAGED BUSINESS SET-
ASIDE (DEC. 1991)

(a) Definition. Small disadvantaged business
concern, as used in this clause, means a small
business concern, owned and coatrolied by indi-
viduals who are both socially and economically
disadvantaged, as defined by the Small Business
Adnum;mtwn at 13 CFR Part 124, the majority
of earnings of which directly accrue to such indi-
viduals. This term also means a small business .
concern owned and controlled by an economically
dlsadyant_aged hI_ngian tribe or Native Hawaiian
organization which meets the requirements of
CFR 124.112 or 13 CFR 124.l|;flrspeclively. .

_(b) General. Offers are solicited only from small
disadvantaged business concerns. Offers received
fro:p concerns that are not small disadvantaged
businesses are nonresponsive and will be rejected.
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(c) Agreement. A small disadvantaged business
manufacturer or regular dealer, which submits an
offer in its own name, agrees Lo fumnish in per-
forming this contract only end items manufac-
tured or produced by small dnsadvangagcd
business concerns in the United States, its ternto-
ries and possessions, the Commonwealth of Puc'rt‘o
Rico, the US. Trust Territory of the Pacific
Islands, or the District of Columbia.

(End of clause)

ALTERNATE I(DEC. 1991)

As prescribed in 219.508-70, substitute the fol-
lowing paragraph (c) for paragraph (c) of the
" basic clause:

(c) Agreement. A small disadvaplgged business
regular dealer submitting an offer in its own name
agrees to furnish in performing this contract only
end items manufactured or produced by small
business concerns in the United States, its territo-
ries and possessions, the Commonwealth of Puerto

Rico, the U.S. Trust Territory of the Pacific .

Islands, or the District of Columbia.

252.219-7006 Notice of evaluation
preference for small disadvantaged
business concerns.

As prescribed in 219.7003; use the follow-
ing clause:

NOTICE OF EVALUATION
PREFERENCE FOR SMALL
DISADVANTAGED BUSINESS
CONCERNS (DEC. 1991)

(a) Definitions. Historically black colleges and
universities, as used in this clause, means institu-
tions determined by the Secretary of Education to
meet the requirements of 34 CFR 6082.

Minority institutions, as . used in this clause,
means institutions meeting the requirements of
paragraphs (3), (4), and (5) of section 312(b) of
the Higher Education Act of 1965 (20 U.S.C.
1058). The term also means any nonprofit
research institution that was an integral part of a
historically black college or university before Nov-
ember 14, 1986. )

Small disadvantaged business concern, as used
in this clause, means a small business concern,
owned and controlled by individuals who are both
socially and economically disadvantaged, as
defined by the Small Business Administration at
13 CFR part 124, the majority of earnings of
which directly accrue to such individuals. This
term also means a small business concern owned
and controlled by an economically disadvantaged
Indian tribe or Native Hawaiian organization
which meets the requirements of 13 CFR 124.112
or 13 CFR 124.113, respectively.

®) Evaluafion preference. (1) Offers will be
evaluated by adding a factor of ten percent to the
price of all offers, except—

(i) Offers from small disadvantaged business
concerns, which have not waived the preference;

(ii) Offers from historically black colleges and
universities or minority institutions, which have
not waived the preference;

(iii) CLhcrwise successlu, offers of—

(A) Eligible ‘producls under the Trade Agree-
ments Act when the dollar threshold for applica-
tion of the Act is exceeded;

(B) Qualifying country end products (as defined
in the Defense Federal Acquisition Regulation
Supplement clause at 252.225-7001, Buy Ameri-
can Act and Balance of Payments Program); and

(iv) Offers where application of the factor
would be inconsistent with a Memorandum of
Understanding or other international agreement
with a foreign government.

(2) The ten percent factor will be applied on a
line item by line item basis or to any group of .
items on which award may be made. Other evalu-
ation factors described in the solicitation will be
applied before application of the ten percent fac-
tor. The ten percent factor will not be applied if
using the preference would cause the contract
award to be made at a price which exceeds the
fair market price by more than ten percent.

(c) Waiver of evaluation preference. A small
disadvantaged business, historically black college
or university, or minority institution offeror may
elect to waive the preference, in which case the
ten percent factor will be added to its offer for
evaluation purposes. The agreements in para-
graph (d) do not apply to offers which waive the
preference.

Offeror elects to waive the preference

. (d) Agreements. (1) A small disadvantaged bus-
iness concern, historically black college or univer-
sity, or minority institution offeror, which did not
waive the preference, agrees that in performance
of the contract, in the case of a contract for—

(i) Services, except construction, at least 50
percent of the cost of personnel for contract per-
formance will be spent for employees of the con-
cern.

(ii) Supplies, at least SO percent of the cost of
manufacturing, excluding the cost of materials,
will be performed by the concern.

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of
materials, will be performed by employees of the
concern.

(iv) Construction by special trade contractors,
at least 25 percent of the cost of the contract,
excluding the cost of materials, will be performed
by employees of the concern.



(2) A small disadvantaged business, historically
black college or university, or minority institution
regular dealer submitting an offer in its own name
agrees to furnish in performing this contract only
end items manufactured or produced by small
disadvantaged business concerns, historically
black colleges or universities, or minority institu-
tions in the United States, its territories and pos-
sessions, the Commonwealth of Puerto Rico, the

U.S. Trust Territory of the Pacific Islands, or the

District of Columbia.

" (3) Upon request, a historically black college or -

university or minority institution offeror will pro-
vide the Contracting Officer evidence that it has
been determined to be an HBCU or MI by the
Secretary of Education.

(End of clause)

ALTERNATE I (DEC. 1991)

As prescribed in 219.7003, substitute the
following paragraph (dX2) for paragraph
(?(2) of the basic clause: o
(dX<) A small disadvantaged business, histori-

cally black college or university, or minority insti-

tution regular dealer submitting an offer in its

own name agrees to furnish in performing this

contract only end items manufactured or pro-

duced by small business concerns, historically

black colleges or universities, or minority institu-

tions in the United States, its territories and pos-

sessions, the Commonwealth of Puerto Rico, the -
U.S. Trust Territory of the Pacific Islands, or the

District of Columbia.
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DEFENSE LOGISTICS AGENCY
DEFENSE FUEL SUPPLY CENTER
CAMERON STATION
ALEXANDRIA, VIRGINIA 22304~6160
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Honorable Lloyd Bentsen
United States Senator
961 Federal Building
Austin, TX 78701

Dear Senator Bentsen:

This is in response to your letter of 29 May 1992 to Mr. G. C.
Tlessate, Staff Director, Congressional Affairs, Defense Logistics
Agency, regarding the DoD Small Disadvantaged Business (SDB)
progran as it is applied in the bulk fuels purchases program.
Your constituent is concerned with the reguirement that a company
participating in the SDB program must have an SDB source of

. product. Your inquiry was forwarded to the Defense Fuel Supply
Center (DFSC) for direct response.

Sectlon 1207 of Public Law 99-661 (1986) authorizes DoD to pay 2
price premium to SDBs not exceeding 10 percent of the fair market
price. Under the regulations applicable to the bulk fuels program
of DFSC, the source of the product must be an SDB manufacturer.
The reason for this restriction is that the bulk fuels program is
primarily a manufacturer’s program; less than one percent of the
volume is purchased from dealers. Since the bulk fuels program is
primarily a2 manufacturer’s program, it would be inappropriate to
pay the premium to SDB dealers who did not use SDB manufacturers
as the source of product. This would result in greatly increased
premiums, with the benefit not 901ng to SDB manufacturers, but to
small business manufacturers acting as subcontractors. This -
would diminish the ability of the SDB program to develop SDB
ma.nufacturers.

The current SDB program in bulk fuels has been very effective in
assisting SDB refineries in making sales to DoD, while not
decreasing the sales from small business refineries. The majority
of the product involved in DFSC’s SDB program is JP-4 jet fuel.
In 1588, prior to the SDB program, 24 percent of the DFSC
* purchases of JP-4 was from small business refineries, including
» "5 percent from SDBs. In 1991, 37 percent of the purchases was
fron small business refineries, including 9 percent from SDBs.
. Thus, -both SDBs and small businesses have been able to increase
their business with DoD since the SDB program was implerzented.

51



2]

LIS
~!

@o13

(/<]
(2]

11:50 B7036177308. COUNSEL DFSC-G
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Honorable Lloyd Bentsen

In addltlon, your constituent is concerned about the responsi-
bility of the SDB participants in the bulk fuel programs. The SDB
prograr currently has the participation of several reliable
contractors, although there have been a few SDB contractors in the
past that had serious problems. These problems often were a
result of the difficulties faced by companies, especially small
companies, trying to enter the refinery business. Some SDB
companies were unable to become profitable even with the subsidy
of the 10 percent evaluation preference. The companies that had
the most serious problems are no longer operating. DFSC is not
having any serious problems with current SDB contractors.

_Your constituent also alleges that participants in the progranm are
improperly affiliated with large businesses. DFSC did challenge
the SDB status of several companies on various grounds, including
their relationships with large businesses. ERowever, the Small
Business Administration, the agency with jurisdiction to rule on
‘these matters, confirmed the SDB status of the companies in all
but one of these cases. In the one case in which the company was
held not to be an SDB, the company restructured in order to meet
the requirements for SDB status. DFSC continues to monitor the
status of all of its contractors and will make approprizte
challenges based on any new evidence found or submitted to DFSC.

I hope thls is responsive to your constituent’s concerns. A
similar response has been provided to Representadtive Tor Delay.

Sincerely,

MICHAEL D. HOOTH -
CAPTATIN, S8C, USN
Acting Deputy Commander
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§ 124.321

shall s0 notify the SBA, specifying the
reasons for the denial. This informa-
tion shall be made a part of the con-
tract file for the requirement.

(c) An 8(a) Participant selected by
the S8BA to perform or negotiate an
8(s) contract may request the SBA to
protest the procuring agency's esti-
mate of the fair market price for such
contract pursuant to paragraph (b) of
this section. - '

§124.321 Joint venture agreements.

(a) Prerequisites for joint venture
agreement If approved by the AA/
MSB&COD or his/her designee, an
8(a) concern may enter into a joint
venture agreement, as defined in
§ 124.100, with another small business
concern, whether or not an 8(a) partic-
fpant, for the purpose of performing a
specific 8(a) contract. A joint venture
agreement is permissible only when
the 8(a) concern lacks the necessary
capacity to perform the contract on its
own, and when the agreement is fair
-and equitable and will be of substan-
tial benefit to the 8(a) concern.

(b) Size limitations. Except for cer-
tain Program Participants owned and
controlled by Indian tribes, an 8(a)
concern entering into a joint venture
agreement with another concern is
considered to be affiliated for size pur-
poses with the other concern with re-
spect to performance of the 8(a) sub-
contract. As such, the annual receipts
or employees of the other concern are
included in determining the size of the
selected 8(a) concern. The combined
annual receipts or employees of the
concerns entering into the joint ven-
ture must meet the size standard for
the SIC code industry designated for
the contract. See paragraph (h) of this
section for joint ventures controlled
by tribally-owned concerns.

(c) Contents af joint venture agree-
ments. The following provisions shall
be included in all joint venture agree-
ments:

(1) A provision setting forth the pur-
pose of the joint venture.

(2) A provision designating the par-
ties to the joint venture as co-manag-
ers.

(3) A provision stating that not less
than 51 percent of the net profits
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earned by the joint venture shall be
distributed to the 8(a) concern.

(4) A provision providing for the es-
tablishment and administration of a
special bank account in the name of
the joint venture. This account shall
require the signature of all partici-
pants to the joint venture or designees
for withdrawal purposes. All payments
due the joint venture for performance
on an 8(a) subcontract shall be depos-
fted in the special account from which
all expenses incurred under the sub-
contract ghall be paid.

(5) An f{itemized description of all
major equipment, facilities, and other
resources to be furnished by each par-
ticipant to the joint venture, with a
detailed schedule of cost or value of
each.

. (6) A provision specifying the re-
sponsibilities of the parties with
regard to contract performance,
source of labor and negotiation of the
8(a) contract and any subcontracts to
the joint venture.

" (d) Other requirements. Joint ven-
ture agreements are subject to the fol-
lowing additional requirements:

(1) The joint venture agreement
must be approved in advance of con-
tract award by the AA/MSB&COD or
his/her designee.

(2) An employee of the 8(a) concern
must be the designated project manag-
er responsible for contract perform-
ance.

(3) Accounting and other adminis-
trative records relating to the joint
venture shall be kept in the office of
the 8(a) concern, unless approval to
keep them elsewhere is granted by the
Regional Administrator or his/her
designee upon written request. Upon
completion of the contract performed
by the joint venture, the final original
records shall be retained by the 8(a)
concern. '

(4) Quarterly financial statements
showing cumulative contract receipts
and expenditures (including salaries of
the joint venture’s principals) shall be
submitted to SBA not later than 45
days after each operating quarter of
the joint venture.

(5) A project-end profit and loss
statement shall be submitted no later
than 90 days after completion of the

. Nl S
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(e) Obligation af performance. All
parties to the joint venture must sign
such documents as are necessary to
obligate themselves to ensure perform-
ance of the 8(a) contract.

() Performance aof work by 8a)
concern(s). The 8(a) partner(s) to an
eligible joint venture, and not the ag-

- gregate of all parties to the joint ven-

ture, must perform the applicable per-
centages of work required by § 124.314.
(g) Inspection of records. The SBA
shall have the right to inspect the
records of the joint venture without
notice at any time deemed necessary.
(h) Joint ventures with concerns
owned by Indian tribes—(1) Exemp-
tion from size limitations. The size
limitations set forth in paragraph (b)

"~ of this section will not be applied to

joint ventures entered into by an 8(a)
concern owned and controlled by an
economically disadvantaged Indian
tribe, as defined in § 124.100, if the
concern:

. (1) Owns and controls 51 percent or
more of the joint venture;

(ii) Is located on the reservation of
or land owned by the tribe;

(iif) Performs most of its activities
on such reservation or tribally owned
land; and :

(iv) Employs members of such tribe-
for at least 50 percent of its total
workforce.

© . (2) Limitations. A tribally owned
8(a) concern as a party to a joint ven-
ture may receive the exemption set
forth in paragraph (h) of this section
on no more than two contracts.

(3) Sunset. This paragraph shall
cease to be effective after September
30, 1991.

{54 FR 34712, Aug. 21, 1989, as amended at
55 FR 33896, Aug. 20, 1990; 55 FR 34803,
Aug. 27, 1990])

£ 124.401 Advance payments.

(8) General (1) Advance payments
are disbursements of cash made by
SBA to an 8(a) concern prior to the
completion of performance of a specif-
ic 8(a) subcontract and are based on
anticipated performance on the part
of the 8(a) concern under a particular
8(a) subcontract. Advance payments
are made for the purpose of assisting

§ 124.401

the 8(a) concern to meet financial re-
quirements pertinent to the perform-
ance of an 8(a) subcontract. Advance
payments will be considered only after
all other forms of financing have been
considered by SBA and are determined
to be either unavailable or unaccept-
sble to support performance of the
8(a) subcontract.

(2) Advance payments may be au-
thorized only for concerns which are
current Program Participants at the
time of the approval of the advance
payment. A firm which has graduated
from or otherwise exited the 8(a) pro-
gram prior to approval is ineligible for
advance payments. Where the concern
will graduate from the 8(a) program
during the initial performance period
(base year), advance payments may be
authorized only for that year, and
may not be authorized for option
years,

(3) Advance payments will be au-
thorized only in connection with sole
.source 8(a) awards and not in connec-
tion with competitive 8(a) awards.

(4) The gross amount of advance
payments will be determined by SBA
at the time the request for such pay-
ments is approved. The gross amount
of advance payments must be deter-
mined by SBA prior to commencement
of performance of the contract, where
possible. In no event shall the total
amount of advance payments dis-
bursed and not repaid exceed 80 per-
cent of the outstanding unpaid pro-
ceeds of the 8(a) subcontract to which

the advance payments relate. The
value of unexercised options is not
considered in determining the out-
standing unpaid proceeds of the 8(a)
subcontract. In the case of require-
ments and indefinite quantity type
contracts, advance payments will be
authorized only when a guaranteed
minimum value {s established in the
8(a) subcontract, and the amount of
advance payments approved shall not
exceed 80 percent of that guaranteed
minimum. SBA must approve in writ-
ing any subsequent change in the
gross amount of advance payments.

(5) All advance payments, whether
disbursed by letter of credit or other-
wise, and all 8(a) subcontract proceeds
shall be deposited into a Special Bank
Account established exclusively for
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ATTORNEYS AT LAW :

1330 CONNECTICUT AVENUE, N.W.
. WASHINGTON, D.C. 20038-1795
PHOENIX,ARIZONA STEPTOE 8 JOHNSON INTERNATIONAL
CITIBANK TOWER AFFILIATE IN MOSCOW, RUSSIA
{202) 429-3000
TELEPHONE: (602) 266-8610 FACSIMILE: (202) 429-8204 TELEPHONE: (Ot1-7- 502) 220-2220
FACSIMILE: (802) 274-1870 . TELEX: 89-2503

THOMAS M. BARBA
(202) 429-8127

April 6, 1993

Mrs. Alyce Sullivan

Defense Acquisition Regulations Council
Cafritz Building

1211 South Fern Street:

Room Number C-102

Washington, DC 22202

Re: DAR Case 91-54

. Dear Mrs. Sullivan:

These supplemental comments are submitted on behalf of
four small business refiners! in response to DoD’s notice and
request for comments on DAR Case 91-54 "Defense Federal
Acquisition Regulation Supplement: Joint Ventures" ("proposed
Rule" or "Rule") 57 Fed. Reg. 56895 (Dec. 1, 1992). Three of the
four small business refiners are members of the American
Independent Refiners Association. After submission of initial
comments, our clients obtained and reviewed the comments filed in
opposition to the proposed regulation by the Defense Fuel Supply
Center and Barrett Refining Company.

Although we understand that the DAR Council does not
ordinarily entertain replies to comments, we submit the following
supplemental comments on behalf of the above listed companies in
order to take issue with several misleading comments and
erroneous statements of fact and law by the DFSC and Barrett.

Our clients hope that the DAR Council will be able to consider
this information in evaluating the proposed rule.

Calcasieu Refining Company of Lake Charles, Louisiana, Huntway
Refining Company of Wilmington, California, and Laketon Refining
Company of Laketon, Indiana.

. 1 The refiners are Berry Petroleum of Kilgore, Texas,
.



Mrs. Alyce Sullivan
April 6, 1993
Page 2 ‘

The comments of both the Defense Fuel Supply Center
("DFSC") and Barrett Refining Company ("Barrett") incorrectly
suggest that Congress intended that small disadvantaged business
("SDB") participation in the price preference portion of DoD’s
bulk fuels program be limited to manufacturers and exclude SDB
regular dealers. See Letter dated January 28, 1993 from Capt.
L.H. Carpenter to the DAR Council ("DFSC comments") at 2.
Congress has indicated no such intent. Indeed, Congress has
instructed the Secretary of Defense to ensure just the opposite -
- broad based participation of all SDBs in the Department’s
Section 1207 program.

Barrett’s comments unabashedly state that DoD’s Section
1207 program is designed to assist "small disadvantaged
businesses, particularly manufacturers, by creating access to the
lucrative defense marketplace." The DFSC comments likewise state
that DSFC views its mission as one "to provide premiums to SDB
manufacturers who are natural participants in the bulk fuels
market" and that permitting other SDB participation in the bulk
fuels area, "would actually have a negative impact on the true
purpose of the SDB program."

Regrettably, the DFSC misunderstands the clear
directions of Congress, which require the Section 1207 program be
one of inclusion of all kinds of SDBs; not one that excludes SDBs
that the DFSC does not view as "natural participants." Section
1207 P.L. 99-661 instructs the Secretary of Defense to "maximize
the number of minority concerns . . . participating in the
program." 10 U.S.C. § 2301 (note (e)(4)). Nothing in the law
even suggests that SDB manufacturers should be preferred over SDB
regular dealers in obtaining price preference awards.

The proposed regulation would assist DoD in meeting the
goal set by Congress by allowing a greater number of SDB concerns
to participate in the DoD program, and would spur greater
competition by expanding the number of companies competing for
the government’s business. The DFSC’s view that it is somehow
empowered to select those it views as "natural participants" for
bulk fuels price premiums is at odds with the instructions of
Congress and should not be perpetuated in the proposed
regulation.

Barrett states that the Joint Conference Report
accompanying the Defense Authorization Act of FY 1993, "directed
DoD to publish a proposed regulation concerning DoD’s version of
the non-manufacturing rule which DoD had developed (DAR Case No.
91-055)." Barrett Comments at 3. However, this misstates the
conference report. The report actually states:
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the conferees direct the Secretary of Defense
to issue a proposed regulation for comment on
the non-manufacturer rule.

The conferees’ clear intent is to preclude the
continued use of "temporary deviations" which have served to
completely block SDB dealer participation in the bulk fuels
contracting program and which have been implemented without
notice or opportunity for public comment.

Barrett’s comments mislead in that they suggest SDB
refiners are at an historical financial disadvantage when
compared to small business refiners:

Disadvantaged manufacturers like Barrett
entered the petroleum refining industry _
without the benefit of huge profits generated
during the allocations period (which
permitted then-existing refineries to
purchase their facilities and finance their
own crude oil acquisitions). For such
disadvantaged petroleum refiners like
Barrett, the cost of operations, including
debt servicing and crude oil purchasing, is
staggering. Much of the SDB price preference
paid to such SDB manufacturers is used just
to compensate for this severe financial
disadvantage.

Barrett Comments at 5.

This wording seems to imply that Barrett has a
financial disadvantage relative to regular small business
competitors because the latter had accumulated a large amount of
wealth during the allocations period and is now using that wealth
to advantage in competing with Barrett. This implication is
completely false. None of the small business competitors for
Government contracts in the geographical areas supplied by
Barrett were owners of the "then-existing refineries" during the
period of time referred to in Barrett’s comments.? Only one of
60 small business refineries in operation at that time still has

2/ Attachment A, excerpted from the March 30, 1991 0il and Gas
Journal, lists the 60 small business refineries in the states of
Florida, Alabama, Mississippi, Louisiana, Arkansas and Texas just
before the allocations or entitlement period ended.
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the same ownership it did then, and that refiner does not supply
bulk fuels to the Government.

Barrett complains that under the Proposed Rule, "with
little or no investment, a SDB regular dealer could form a joint
venture with a non-SDB refiner.? The joint venture would then
be permitted to supply the product of the non-SDB refiner and
still take advantage of the DoD SDB price premium." However,
Barrett fails to point out the similarity between this joint
venture relationship and the relationships between SDB
manufacturers and those financing their operations.

Under the DFSC bulk fuels program, a minority
individual with essentially no refining experience and "little or
no investment" can be financially sponsored by one or more
entities which furnish the facilities needed for refining, the
working capital needed for operations, and assist in other areas
such as arranging raw material supplies. Under this kind of SDB
financing arrangement, the lion’s share of the subsidies paid by
U.S. taxpayers does not accrue to the benefit of the SDB.¥

Barrett also complains that if the Proposed Rule is
adopted "([W]hat will be left, at best, will be nothing more than
SDB reqular dealers acting as fronts for non-disadvantaged small
and large refiners."3¥  However, the Proposed Rule precludes
SDB dealers from purchasing supplies from large refiners. Also,
under the proposed program SDB dealers would not be acting as
fronts for non-disadvantaged small refiners any more than, if as
much as, SDB manufacturers are acting as fronts for the large
companies financially sponsoring their operations. It should be
easier for the SBA and DoD to assure that an adequate share of
the Government subsidies actually accrue to the SDB if both the
SDB dealer/small business refiner relationships and the SDB
manufacturer/financing entity relationships are required to be
structured in some sort of joint venture relationship which
requires disclosure of the share of Government subsidy payments
the minority will be allowed to retain.

¥  Barrett comments at 6.

&/ Barrett’s comments do candidly disclose that "much of the
SDB price preference paid to such SDB manufacturers is used just
to compensate for this severe financial disadvantage."

=Y Barrett Comments at 6.
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DFSC asserts at page 1 of its comments that "the
primary damage [under the Proposed Rule] would be to existing SDB
manufacturers." However, DFSC fails to disclose that there are
only three SDB manufacturers who were in business and received
SDB bulk fuels contracts before 1992 who are still in business.
One of those three, an Alaskan company, has been awarded only a
deminimus amount of price premium dollars and has not filed
comments opposing the Proposed Rule. The other two companies’
operations have been financed by a subsidiary of the same large
foreign trading company. Together these two companies had
already received awards containing Government price subsidies of
over $26 million through October 1992 and each has already
received additional awards with subsidies in 1993. Each is still
certifying to the DFSC that it is economically disadvantaged and
the DFSC continues to accept the statement that these companies
who already obtained many millions of dollars in annual price
premiums are "economically disadvantaged."

DFSC is also somehow under the incredible
misunderstanding that the law requires all SDBs to have a
"$250,000 maximum net worth." See DFSC Comments at 1. If there
were a $250,000 maximum net worth limitation for SDBs, Barrett
Refining Company, which has already been awarded contracts
containing over $18 million in price premiums (Government
subsidies), certainly would not qualify as a SDB.¥
Regrettably, at the present time, the law provides no clearly
defined limitation as to the net worth level of the owner of a
SDB entity who is merely required to certify that he considers
himself economically disadvantaged.

Sections (c) through (h) of DFSC’s comments deal with
imagined difficulties associated with administration of a joint
venture program. Many of these suggestions appear valid provided
the same requirements are placed on all SDBs whether dealer or
manufacturer. SDB manufacturers are currently subject to no such
limitation and their operations do not comply with the proposed
items.

Each SDB program should require that the SDB have
arrangements which will result in the SDB getting and being able
to retain an appropriate share of the Government subsidy payments

&/ Furthermore, Dun & Bradstreet information indicates the
principal owner of that corporation is also the owner of Barrett
Drilling Company, which is shown to have a net worth of several
million dollars.
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and preclude Government subsidies wherein most of the benefits go
to an entity controlling the financing of the operations.

Finally, the proposed regulation could serve to permit
increased competition among refiners; the most efficient refiners
would survive without continued Government assistance. Those
operations that cannot survive in a competitive environment
should not be provided Government assistance in perpetuity.

We hope that the DAR Council will be able to consider
this information in making its decision relative to the
regulation under consideration.

Sincerely,

Thon % /a—

Thomas M. Barba

cc: Hon. Sam Nunn, Chairman, Senate Armed Services Committee
Hon. Ron Dellums, Chairman, House Armed Services Committee



Florida:

Alabama:

Mississippi:

Louisiana:

‘ ARKANSAS:

ATTACHMENT A

SMALL BUSINESS REFINERIES EARLY 1981

(FROM OIL & GAS JOURNAL -- MARCH 30, 1981)

Manatee Energy
(Palmetto)
Seminole
(St. Marks)

Marion (Theodore)
Mobile Bay
(Chickasaw)
Vulcan (Cordova)
Warrior (Holt)

Ergon (Vicksburg)*

Natchez (Natchez)

Vicksburg
(Vicksburg)

Bayou State
(Hosston)
Bruin (St. James)
Calumet
(Princeton)
Canal
(Church Point)

- Claiborne (Lisbon)
CP1 (Lake Charles)
Evangeline

(Jennings)
Hill

(Krotz Springs)
La Jet (St. James)
Lake Charles

(Lake Charles)
Mallard (Gueydon)
Mt. Airy

(Mt. Airy)
Port Petroleum

(Stonewall)
Shepherd

(Nermentau)
Sooner (Egan)
Slapco (Mermentau)
T&S (Jennings)

Berry (Stevens)
Cross (Smackover)

* ONLY REFINERY WITH SAME OWNERSHIP

TEXAS:

OKLAHOMA :

Adobe (La Blanche)
Carbonit (Hearne)
Clinton Manges

(Tucker)
Copano (Ingleside)
Dorchester

(Mt. Pleasant)
Eddy (Houston)
Erickson (Port Neches)
Flint (San Antonio)
Friendswood (Houston)
Gulf States

(Corpus Christi)
Howell (San Antonio)
Liquid Energy

(Bridgeport)
Longview (Longview)
Pioneer (Nixon)
Pride (Abilene)
Saber (Corpus Christi)
Sentry (Corpus Christi)
Signmore (Three Rivers)
South Hampton (Silsbee)
Texas Armada (Ft. Worth)
Thriftway (Graham)
Tipperary (Ingleside)
Uni (Ingleside)
Verdette (Brownsville)
Winston (Ft. Worth)

Allied Material (Stroud)

Hudson (Cushing)

OKC (Okmulgee)

Oklahoma Refining
(Cyril & Thomas)

Tonkawa (Arnett)
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THOMAS M. BARBA
(202) 420-8127

January 29, 1993

Mrs. Alyce Sullivan
Cafritz Building

1211 South Fern Street -
Room # C-102 ‘
Washington, D.C. 22202

. . Re: DAR Case 91-54

Dear Mrs. Sullivan:

Enclosed please find the comments of Berry Petroleumn,
Calcasieu Refining Co., Huntway Refining Co., and Laketon
Refining Co. on "Defense Federal Acquisition Regulation
Supplement: Joint Ventures," 57 Fed. Reg. 56895 (Dec. 1, 1992).

If you have any questions regarding the enclosed
comments, please do not hesitate to call me.

Sincerely,

’ﬂpm-ﬁé‘ M-‘ @.’L«

G
Thomas M. Barba

Enclosure



Comments of Berry Petroleum, Calcasieu Refining Co.,
Huntway Refining Co. and Laketon Refining Co. on
"Defense Federal Acquisition Regulation Supplement:
Joint Ventures"

57 Ped. Reg. 56895

Counsel:

Martin D. Schneiderman
Thomas M. Barba

STEPTOE & JOHNSON

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

January 29, 1993

DAR Case 91-54
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EXECUTIVE SUMMARY

These comments are submitted on behalf of four small
- business refinersi in response to DoD’s notice and request for
comments on "Defense Federal Acquisition Requlation Supplement:
| Joint Ventures" ("proposed Rule" or "Rule"), pubiished in the
Federal Register on December 1, 1992. See 57 fed. Reg. 56895.
“Three of the four small business refiners are members of the
American Independent Refiners Association.

Each of the identified companies support what they
understand to be the clear intent of the proposed Rule. The Rule
broadens the part1c1patlon in SDB programs by permlttlng joint
ventures between SDB concerns and non-SDB concerns which meet
certain criteria. The proposed Rule provides a way for all SDB
concerns to benefit from SDB programs, as well as to allow small
businesses to participate in a limited manner in those same
programs. This is consistent with congressional intent to ensure
full and fair opportunity to all SDBs with regard to government
business. The proposed Rule also satisfies repeated requests of
the Congressional leadership in various conference committee
reports and letters for improved DoD compliance with the goals of
the Section 1207 program, including broader SDB and small
business participation. Furthermore, the proposed Rule will
promote harmony between SDBs, 8(a) concerns, end small

businesses, each of which compete for set-aside awards.

i fThe refiners are Berry Petroleum of Kilgore, Texas,
Calcasieu Refining Company of Lake Charles, Huntway Refining
Company of Wilmington, Callfornla, and Laketon Reflnlng Company
of Laketon, Indiana. qh

/]
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I. THE PROPOSED RULE IS CONSISTENT WITH
CONGRESSIONAL INTENT TO ENSURE BROAD
c ON s

When Congress created the Small Disadvantaged Business
Program in November of 1986 it directed that the program be as
inclusive as possible for all types of SDBs. Section 1207 of the

National Defense Authorization Act of 1987, Pub. L. No. 99-661,

1100 Stat. 3816, 3973, instituted a set-aside program for small

disadvantaged business ("SDBs") and established a goal of
awarding five percent of all DoD contract dollaré to SDB
contractors. See 100 Stat. at 3973; 10 U.S.C. § 2301 (note (a))v
(Supp. 1992). |

To meet the minority contracting goal, COhgress
instructed the Secretary of Defense to use "his utmost authority,
resourcefulnéss, and diligence". 100 Stat. atv3973 (note (e)).
In addition, cOhéress specifically authorized the Secretary of
Defense to "deviate from normal competitive contracting
procedures . . . when necessary to facilitate the achievement of
the 5 percent goal. . . ." 1Id. at 3974. §See Commercial
Energies, Inc. v. United States, 20 Cl. Ct. 140, 146 (1990)
("Congress wanted the Secreta:y of Defense to use all resources,
even less than competitive measures, to secure increased minority
and SBD participation."). Of greater significance, Congress
instructed DoD to "maximize the number of minority concerns . . .
participating in the program."). 10 U.S.C. § 2301 (note(e) (4)).
Congress has never placed any limits on the type of SDBs allowed
to participate in the program -- SDB manufacturers and SDB

dealers are treated the same under the law. Despite these



requirements, DoD itself has limited SDB dealer participation in

various implementing regulations.

II. THE PROPOSED RULE'S APPARENT INTENT IS TO TREAT

The proposed Rule, much like the SDB statute, does not

limit access to SDB program benefits based on the type of the SDB

. involved, and is written in a manner which increases SDB oppor-

tunities for companies participating in those programs. Based on
its most straightforward interpretation, the Rule’s apparent |
intent is to override any restrictions which differentiate one
type of SDB from-anothg: when certain joint ventures are involved
and at least one’éf the concerns is an SbB. This conclusion is
supported by the Rule’s terminology and a conferénce report which
directed DoD to issue a regulation to broaden pérticipation in
SDB programs. See House/Senate Conference Report No. 102966,
Title VIII, at p. 723 (0ct.-1, 1992) [Attachment A).

Given Congress’ intent to maximize participation in SDB
programs, it is logical that the proposed Rule purports to treat
small business manufacturers (which become SDBs when acting as an
approved joint venture under the Rule) in the same manner as an
SDB manufacturer. In such cases, the proposed Rule levels the
playing field by eliminating the DFARS restrictions on SDB
regular dealer participation? when the joint venture criteria
are satisfied. If this were not the intent of the new proposed
Rule there would be little if any reason for its promulgation
because the only significant change from previous regqulations

would be one of permitting an SDB concern =-- rather than a

&/ See 48 C.F.R. §§ 252.219-7001, 252.219-7002.

G
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disadvantaged individual -- to hold the majority ownership in
another concern and still meet the requirements for being a SDB
regular dealer.

This straightforward inter?retation of the Rule
provides a mechanism for achieving the objectivés contained in
the May 1992 House‘Arﬁed Services Committee proposal fér the FY93

Defense Appropriation Bill. That proposal would have permitted

greater SDB dealer participation in one of DoD’s major

procurement programs, the bulk fuels program. See H.R. 5006, 102
Cong., 2d Sess. § 802 (May 19, 1992) [Attachment B].
Specifically, the language in the House committee proposal would -
have permitted a SDB regular dealer to receive preference awards
when supplying pfoducts manufactured by a small business
manufacturer. The proposed House Committee wording was not
included in the national defense Authorization Act for fiscal
Year 1993, buf ﬁhe objectives of the wording were strongly
supported by the House/Senate conference report which "direct[ed]
the Secretary to conduct a prompt review of DOD and prime
contractor efforts to increase subcontract awards to small

businesses and small disadvantaged businesses and to propose

additional strategies to increase such awards.") (emphasis
added) .

Presumably, the proposed Rule is DoD’s response to the

aforementioned congressional directive. The proposed Rule’s

‘impact, specifically its ability to help DoD achieve Congress’

goal of awarding five percent of all DoD contract dollars?,

3  see id. ("The conferees are concerned that subcontract
awards by DOD prime contractors to small business concerns
(including small disadvantage businesses) declined 5.3 percent in
fiscal year 1991 compared to the preceding year.").
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will be significantly reduced unless the Rule is interpreted to
allow all properly constituted joint ventures (those with SDB
regular dealers and small business manufacturers) to bid on SDB
programs on the same terms as SDB manufacturers. The Rule’s
expansion of the SDB base by including joint ventures with small
businesses is also consistent with congressional intent. §See
supra House/Senate Conference Report at p. 723 (DoD directed to’
. review efforts to increase awards to SDBs and to other small

businesses) .?/

III. WORDING CHANGES PROPOSED

The proposed_Rule as written does not fully clarify
that a joint venturé.entity is considered to be the equivalent of
a SDB manufacturer insofar as preference awards are concerned.
This intent should be clarified by changing the last word in
paragraph 219.001 fromv"concerns" to "manufacturers". Without
that word change it is possible that some entities could
misinterpret the intent of the requlation, and presume that a
joint venture SDB concern is actually a SDB regular dealer
concern by virtue of the controlling partnef being a SDB dealer:;
consequently, under the existing provisions of 252.219-7001 and
the proposed provisions of 252.219-7002(c) (1), the joint venture
Qould havé to furnish product manufactured by a SDB manufacturer.

In our view, this would be a serious misinterpretation of the

4  see also Letter from Les Aspin, Chairman of the Committee on
Armed Services to Honorable Dick Cheney, Secretary of DoD (April
10, 1992) (In referring to the 10% price differential as perhaps
too high and the fact that non-minorities which control SDBs may
be benefiting from the price preferences, the Chairman stated:
"our intent is to ensure that both small and small disadvantaged
businesses are afforded equal opportunities to compete.")
(emphasis added) [Attachment C].

6%
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intent of the regulation. Accordingly, it would be prudent for
DoD to clarify the language of paragraph 219.001 to avoid any
such misinterpretation.

Along the same lines, the wording in the proposed Rule
would also be improved by changing the language in 252,219-
7002(c) (2) to the followiné: "A small disadvantaged business
‘joint venture offeror which submits an offer agrees to furnish in
| performing this contract only end items manufactured or produced
by a small business manufacturer in the United States, its
territories and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific Islands, or the District of
Columbia. Furthefmore,.the offeror, upon request by the
Contracting Officer, agrees to submit a signed SDB joint venture
agreement, as described in paragraph (a)(2) of this clause." A
similar ch;nge oﬁght'to be made to the language in 252.219-

7001(f) (3).

Iv. OTHER REGULATION CHANGES NEEDED

13 C.F.R. § 124.109(e) states: "A concern which is
owned in whole or in part by another business concern and relies
on fhe disadvantaged status of that concern to claim
disadvantaged status is ineligible for 8(a) Program Participation
and for participation in the Defense Department’s Small
- Disadvantaged Business program. . . ." This SBA regulationAmight
be interpreted to defeat the intent of the proposed Rule, and
prevent the type of joint ventures contemplated by the proposed
Rule. This concern could be solved by adding the following
preface to 13 C.F.R. § 124.109(e): "Except for the case of a

small disadvantaged business joint venture. . . ."
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. Thank you for considering these comments and please

feel free to contact the undersigned if there are any questions.

" Respectfully submitted,

Martin D. Schneiderman ©¢=-°-
Thomas M. Barba

Steptoe & Johnson

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
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sionals are qualified to perform utilization review and managed
care activities, and are licensed and competent in the area of care
peeded by the consumer.
Such standards should include a requirement that neither the
l;,,-mriders nor any reviewing professional or agent have any finan-
cial incentive in the outcome of the prescribed treatment methodol-
ogy followed. , .

Partial hospitalization under CHAMPUS ‘

The conferees believe it is critical that a wide range of mental
health options be available to CHAMPUS beneficiaries, so that
services can be received in the most appropriate and cost-effective
setting.

The conferees believe that partial hospitalization is an impor-
tant benefit to bridge the transition from inpatient to outpatient
care in order to ensure that there is no disruption in the continuity
of care for beneficiaries. The conferees intend to continue to closely
monitor the Department of Defense implementation of this pro-
gram, including the determination of reasonable reimbursement
rates.

TITLE VIII—ACQUISITION POLICY, ACQUISITION
MANAGEMENT, AND RELATED MATTERS

LEGISLATIVE PROVISIONS
LEGISLATIVE PROVISIONS ADOPTED

Codification and amendments to section 1207 (sec. 801)

The House bill contained a provision (sec. 801) that would
extend the five percent goal program for the award of DOD con-
tracts and subcontracts to small disadvantaged businesses, histori-
cally Black colleges and universities, and minority institutions
through fiscal year 2000 (section 1207 of the National Defense Au-
thorization Act for Fiscal Year 1987 (Public Law 99-661)). In addi-
tion, this provision of law would be codified as section 2323 of title
10, United States Code. '

The Senate amendment contained a provision (sec. 814) that
would extend the program through fiscal year 2000 and require the
establishment of a process to review claims that the use of SDB set-
asides has caused an industry category to bear a disproportionate
share of the progress toward the goal.

The Senate recedes with a technical amendment.

The conferees agree to consolidate all section 1207-related pro-
visions into a single section. The additional codified provisions are:
(1) section 806 of the National Defense Authorization Act for Fiscal
Years 1988 and 1989 (Public Law 100-180); and (2) section 832 of
the National Defense Authorization Act for Fiscal Years 1990 and

1991 (Public Law 101-189).

" Provisions relating to small businesses and small disaduahtaged
businesses (sec. 802)
The House bill contained a provision (sec. 802) that would: (1)
apply the “non-manufacturer rule” to the program established by

¥V
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section 1207 of the National Defense Authorization Act for
Year 1987 (Public Law 99-661); and (2) require the Facy
fense to issue regulations to ensure prime contractors comply De.
existing subcontracting requirements and make subcontra.
plans a factor in the contract award process. , m‘l
The Senate amendment contained no similar provision.
The Senate recedes with an amendment.
The Defense Department has advised the conferees that ;
developed a propdsed regulation concerning the non-manuf
e. However, DUD has delayed 1ssuance o : e at
quest of the Small Business Administration, which also in
B\;l;lish a rule oz;dtfxais ]subject.. The conferees direct thefSecrem., of
ense to immediately issue a proposed regulation for comm
on the non-manufacturer rule. et
The conferees are concerned that subcontract awards by Do
prime contractors to small business concerns (including small gj,
advantaged businesses) declined 5.3 percent in fiscal year 1991 cop,.
pared to the preceding year. The regulations required by this proy;.
sion are intended to ensure that this decline does not become ,

tenr; .

trend and that the Department and its prime contractors enforce

and comply with existing subcontracting plan requirements.

‘The conferees direct the Secretary to conduct a prompt review
of DOD and prime contractor efforts to increase subcontract
awards to small businesses and small disadvantaged businesses ang
to propose additional strategies to increase such awards. The re.
sults of this review should be reported to the Committees on
ﬁ.rrl?ﬂeq %;\éic&s of the Senate and House of Representatives by

p ) . ) . .

Under current law (section 806 of the National Defense Au.
thorization Act of Fiscal Years 1988 and 1989 (Public Law 100-
. 180)), the Secretary is required to make the administration of small
business subcontracting plans a factor in the evaluation of the per.
formance of contracting officials. The conferees direct the Secre.
tary to take the appropriate steps to ensure that this requirement
is fully enforced. :

Funding for defense research by historically Black colleges and uni.
versities and minority institutions (HBCU/MI) (sec. 803) ‘

The Senate amendment contained a provision (sec. 814) that
would authorize $15.0 million for the HBCU/MI infrastructure as-
sistance program established in section 832 of the National Defense
Authorization Act for Fiscal Year 1991 (Public Law 101-510).

The House bill contained no similar provision.

The House recedes.

Small Business Administration certificate of competency program
(sec. 804)

The Senate amendment contained a provision (sec. 811) that
would modify the Small Business Administration (SBA) certificate
of competency proFram as it affects the defense acquisition process.

The House bill contained no similar provision.

The House recedes with an amendment that would require: (1)
DOD contract solicitations to advise small businesses of their right
to request the Small Business Administration to review a contract-

13
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Union Calendar No. 311
"= H.R.5006

[Report No. 102-527]

To authorize appropriations for fiscal year 1993 for military fanctions of
the Department of Defense, to prescribe military personnel levels for
fiscal year 1993, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
APRn 29, 1992

Mr. ASPLX (for himself and Mr. DICKINSON) (both by request) introduced the
following bill; which was referred to the Committee on Armed Services

May 19, 1992 -
Reponed with amendments committed to Committee of the Whole House

on the e State of the Union, and ordered to be printed
[sm@:mmumwmmmmmnm}
[For text of introduced bill, see copy of bill as introduced or April 29, 1992]

A BILL

To authorize appropriations for fiscal year 1993 for military
functions of the Department of Defense, to prescribe

military personnel levels for fiscal year 1993, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
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in lieu thereof “and may not be paid a bonus under this

section unless the skill assoctated with the posttion the mem-

ber is projected to occupy is @ skill in which the member -

successfully served while on active duty and attained a level

'Qf qualtﬁcatm commensurate with the member’s grade and

years of service.”.

TITLE VIII—-ACQUISITION POLICY, ACQUI-
SITION MANAGEMENT, AND RELATED
MATTERS

Subtitle A—Acquisition Assistance Programs

SEC. 801. CODIFICATION OF SECTION 1207.

(a) CODIFICATION.—(1) Chapter 137 of title 10,
Umted States Code, is amended by msertmg aﬂer sectwn
2322 @ new section 2323 conststing of—

(A) a heading as follows:

- “§2323. Contract goal for minorities”;

and

(B) a text consisting of the text of section 1207
of the National Defense Authorization Act for Fiscal
Year 1987 (Public Law 99-661), revised—

(i) by replacing “each of fiscal years 1987,
1988, 1989, 1990, 1991, 1992, and 1993” tn sub-
section (a)(1) with “each of fiscal years 1987
through 2000”;
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1 (11) by replacing “each of fiscal years 1987,
2 1988, 1989, 1990, 1991, 1992, and 1993.” in
3 subsection (h) with “each of fiscal years 1987
4 through 2000 ”; and

5 (111) by replacing “of title 1 O, United States
6 Code,” tn subsection (e)(2) with “of this title”.

7 (2) The table of sections at the beginning of such chap-
8 ter is amended by inserting after the item relating to section
9 2322 the following new item:

“2323. Contract goal Jor mmonha

:; 10 (b) CONFORMING REPEAL. —Sectwn 1207 of the Na-
11 twnal Defense Authorization Act for Fiscal Year 1987 (Pub-
-2 lic Law 99-661; 100 Stat. 3973) is repealed.

SEC. 802. PROVISIONS RELATING TO SMALL DIS-
j14

ADVANTAGED BUSINESSES AND SMALL BUSI-
15 NESSES.

iﬁ

p 17 PLAN REQUIREMENTS.—Section 2323 of title 10, United
'j 18 States Code, as inserted by section 801, is amended—

k 19 (1) by redesignating subsection (h) as subsection
§ 20 (k); and

?21 (2) by inserting after subsection (g) the following

new subsections:

(a) NONMANUFACTURING RULE AND SUBCONTRACTING

“(h) RULE RELATING TO NONMANUFACTURERS.—(1)

k-
ry.

An otherwise responsible business concern that is in compli-

E)

ance with the requirements of paragraph (2) shall not be

*HR 5008 RH | 0’7
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dented the opportunity to submit and have considered its
offer for a procurement contract for the supply of a product
to be awarded under the program provided for by this sec-
tion solely because such concern is other than the actual
manufacturer orv processor of the th to be supplied
under the contract.

“(3) To be in compliance with the requirements re-
ferred to in paragraph (1), such a business concern shall—

~ “(A) be primarily engaged in the wholesale or

10 retail trade; |
11 | “(B) be a small business concern under the nu-
12 merical size standard for the Standard Industrial
13 ~ Classification Code assigned to the contract solicita-
14 tion on which the offer is being made;

O 00 ~J O W & W N -

15 “(C) be a regular dealer, as defined pursuant to

16 section 1(a) of the Act of June 30, 1936 (41 U.S.C.
17 35(a)) (popularly referred to as the Walsh-Healey
18  Act), in the product to be offered the Department of
19 Defense; and

20 » “(D) represent that it will supply the product of
21 a domestic small business manufacturer or processor,
22 unless @ waiver of such requirement is granted—

23 “(s) by the Secretary of Defense, after re-
24 viewing a determination by the contracting offi-
25 cer that no small business manufacturer or proc-

[ ’
()
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essor can reasonably be expected to offer a prod-
uct meeting the specifications (including period
Jor performance) required of an offeror by the so-
licstation; or | 4

“(11) by the Secretary of Defense for a prod-
uct (or class of products), after determining that
no small business manufacturer or pfocessor 1S
available to participate in the Federal procure-
ment market. _

“ti) SﬁBCONTRACTING PLAN.—The Secretary of De-
fense shall prescribe regulations to ensure that potential
contractors submilting sealed bids or competitive proposals
to the Department of Defense for procurement contracts to
be awarded under the program provided for by this section
are complying with applicable subcontracting plan require-
ments of séction 8(d) of the Small Business Act (15 U.S.C.
637(d)). |

“G) EVALUATION OF CONTRACTING OFFICERS.—The
administration by a contracting officer of the regulations
prescribed under subsection (1) shall be a Jactor in the eval-
uation of the performance of the contracting officer.”.

(b) ADDITIONAL EVALUATION FACTOR FOR SOLICITA-
TIONS.—Section 2305(a) of title 10, United States Code, is
amended by adding at the end the following new paragraph:

L n9
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“(4) With respect to a sealed bid or cbmpetitive pro-
posal for which the bidder or offeror is required to negotiate
or submit a subcontracting plan under section_a(d) of the
Small Business Act (15 U.S.C. 637(d)), the subcontracting
plan shall be a significant factor in evaluating the bid or
proposal and shall be included in the statement required
pursuant to paragraph (2)(A).”. |
SEC. 803. CLARIFICATION OF CALCULATION OF CONTRACT

GOAL.

‘Section 2323 of title 10, United States Code, as in-
serted by section 801 and amended by section 802, is further
amended— |

(1); and |
(2) by tnserting after subsection (j) the following

new subsection:
“(k) CALCULATION OF CONTRACT GOAL.—For pur-
poses of calculating the goal of subsection (a), the total com-
bined amount obligated for contracts and subcontracts en-

tered into with the entities described in subparagraphs (A) |

through (C) of subsection(a)(1) shall be construed as being
the aggregate of the amounts of—
“(1) all prime contracts entered into by the De-
partment of Defense with such entities; and

2 500 2 g0

(1) by redesignating subsection (k) as subsection

e R L
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April 9, 1992

the Honorable Donald J. Yockey

Under Secratary of Defense (Acguisition)
The Pentagon, Room 3E-933

"‘.hinq=°n ¢ D.C. 20301

Dear Mr. Yockay:

We are writing to request your assistance in
priaritiring the issusnce nf a change to the Defanse Fedoral
Acquisition Regulation Supplamant (DFARS) which would
brosdaen the participation in the Department’s Section 1207
Program. 8ince this regulatory chenge will foater economic
growth itg lssuance should not bes impedad by the President's
fegulatory moratorium, v e

Sgecitically, we are asking that you direct that
action e prg:gtly taken regarding a DFARS mogification
proposed 4in cage 91-055, which would t::nit certain
small business cencarns owned and control by soclally and
economically disadvantaged individuals, referred to by the
Department as small disadvantaged businesses (SCBs), tO
offer the product of any small business concern, L{f the SDB
neets the standazds for a "rogular dealer’. Currently &
DFARS deviation, which expires soon, requires certain
prospective SDB contractors to offer preducts produced bg
anothar SDB. For many DOD requirements, ths number of SDB
manufacturezrs (s very limited or non-existent. Purther, it
is likely that such an 6D8 manufacturer would sell directly
to the Government rathar than through a zegular dealer.
Current DFARS coverage requires an individual contracting
cfficer to make a casa-by-case determinatien regarding the
avellabllity of an SDB supplier. The regulatorTy change
recommended Lin DAR Case 51-055 would permit the Department’s
ccnt:actini officess to rely on fornal determinations made
by the Small Business Administration (68A).

The Congress has alrqady expressed itself regqarding
this matter, often raferred to as the *non-manufacsturer
zule*. The "Small Business Administzation Resuthorization
and Amandmanta Act af 1990°, Puhliec Taw 301-5%74, fnaludad at
Section 210 (Nonmanufacturer Rule) explicit direction
regarding the SBA's Ninority Small Business and Capital
ownorship Development (MER/COD) Program, more commonly
seferred 0 as the SBA Section a(al Program. It was
expected that & saimilar changes would ba implemented with
sospect 30 DOD's Section 1207 Progrom by regulation.

7
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Apparently, seme within NON’a acguisition community
want to extend the curcent DFARS deviation and avoid
publishing the proposal regazding DOD implementation ¢f the
nonmanufacturer sule. We would urge thst agtion on DAR Case
§1-055 be completed and the proposael be published for public
comment as S0On as possible. Pending receipt and analysis
0f public commsnts on Lhe proposel, action o extend the
curzent DFARS deviation should be suspended. '

- Departmental repressntatives frequently express the
pesition at hearings and in cother forums that Congress
should avoid enacting legislacicn that DOD views as
"Congressional micromanagement of the acquisition process”.
Rather, such details should bs left to the regulatezry
process. Tn our expsrisnce Congressional action qenerally

- comes after no other timely alternative appears avallable to

affact the needed change t& the procurement system which
will benefit of the lie. ’

Thank you faz your attention to this request. I know
You, tuw, want to improve the businese developmeont potential
of DOD’s Seetion 1207 Progzem for the maximum number of
small business concerns owned and controlled by secially and
econonmically disadvantaged individuals, '

| Sincerely,
Robart W. Kastan, Jz. Dale Bunmpezs
Ranking M{nerity Mamber Chal{zman

£
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LAS ENERGY CORPORATION Fla. (407) 8762600
Lakeview Office Park Fax No, (407) 878-3008
1085 South Semoran BN, NJ (201) 944-1300
Suite 1027 - Bidg. #2 ‘ Fax No. (201) 944-9703
winter Perk, Florids 32792 Telex 645577

- January 29, 1993

Fax No. (703) 697-9845

" The Defence Acquicition Regulations Council
ATTN: IMD 3D 139, OUSD(A)

3062 Defense Penta.on,

Washington D.C. 20301-3062

RE: DAR Case 91-54 ‘
' Federal Register Notice ooncerning "Joint Venture"
Agreenente ocomplying with BDB requirementas.

To Whom it may oconcern:

. Reference is made to our response dated Decendber 29, 1992
(copy attached) conveying our support for the subject "Joint
Venture" agreements.

It has recently been brought to my attention that a
contradicting 8BA rule existe in the form of 13 CFR
124.109(e) which in effect states in part, that businees
concerns owned in whole or part by another is jneligible for
participation in the Small Disadvantaged Business Progran.

Accordingly, our referenced responee is being adjusted to
incorporate a requaest for this rule to be eliminated or
apmended to recognize the legitimaocy of "Joint Ventures"
proposed by DAR case 91-3%4,

Sincerely yoﬁrn,

/],V-\
S

Preaxdent

. . LAB/sg
100qgb

gt
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LAS ENERGY CORPORATION Fla (407) 678-2600

Lakeview Offioe Park Fax No. (407) 878-3099
103§ South Somoran Bivd. NJ (201) 944-1300

8uite 1027 - Bigg. #2 ) Fax No. (201) 844-9703
Winter Park, Fiorida 32792 Telex 845577

Decenber 29, 1992

Fax No. (703) 697-9845

The Defence Acquisition Regulations Council
- ATTN: IMD 3D 139, OUSD(A)

3062 Defense Pentagon,

Waehington D.C. 20301-3062

RE: DAR Case 91-54
Federal Regieter Notioce oconoerning "Joint Venture"
Agreements oomplying with SDB requirements.

To Whom it may conoern

LAE Energy Corporat;on in a former (havxng graduated in
September 1992) 8.B.A. 8(a) concern active in the coil

industry. LAS Energy alsoc satisfies the definition of a
. §.D.B. conocern, and {n fact has attained D.0.D. ocontracts

under this latter status in 1989/90, until Defenese Fuel
Supply Center (DFSC) adopted provisions under the
non-nanufacturer rule, by way of a deviation to the
regulation, to nullify true 8DB partxcxpatlon

LAS Energy fully supporte the proposed rule changes
ocontained in the Federal Register ~ 56895, December 1, 1662,
but would aleo like to use this opportunity to sppeal to the
DAR Council and D.0.D. to repeal the existing D.0.D/D.F.8.C
deviations that would inhibit the establishment of supply
relationshipe with small businesees and/or joint ventures,
in the format being proposed, for 8§.D.B's who may have
aspirations to pcrtxcipatc in the D.F.8.C - Bulk Fuels
Progranm.

Many thanks for providing me the opportunity to eubmit
conments on the proposed changes.

8incerely

Leo A. Bullivan
. President

LAB’sE
100q
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Defense Acquisition Regulations Council
ATTN: IMD 3D139, OUSD(A)

3062 Defense Pentagon

Washington, D.C., 20301-3062

Re: DAR Case 951-54: Proﬁbsed Anendment to
Defense FAR Bupplement Parts 219 and 252 -
Joint Ventures

. Dear Sirs:

On behalf of Pride Refining, Inc. ("Pride"), a small
business refiner, we hereby submit these comments to the
proposed rule concerning joint ventures involving small
disadvantaged business concerns ("SDBs") and .
nondisadvantaged small concerns. Pride supports the
proposal subject to clarification as sat forth herein.

In enacting the SDB program, Congress directed the
Defense Department to "maximize the number of minority small
business concerns . . . participating in the program."
Section 1207(e) (4) of the National Defense Authorization Act
of 1987. Congress also directed the Defense Department to
minimize the impact of the program on non-SDB small business
concerns. Section 806(b)(7) of the National Defense
Authorization Act of 1988. The proposed rule seeks to
comply with these Congressional mandates by allowing SDBs to
obtain contracts using the SDB price advantage in joint
ventures but only if the participant in the joint venture is
a small business.

We can conceive of possible joint ventures for non-SDB
small refiners like ourselves which may occur under the
proposed rule, including combinations with EDB refiners and
SDB dealers. The proposed rule, howsver, is unclear as to

. how a joint venture involving an SDB dealer would be
classified. The appropriate approach would be to consider
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such a joint venture as a manufacturer, so that SDB dealers,
which are more numerous than SDB refiners, can have a full
opportunity to participate in the SDB program. This would
expand the number of SDB companies that can bensfit from the
progran and also aenable the DOD to meet or exceed its 5
percent SDB participation goal. We strongly recommend this
clarification of the proposed rula. : '

Respectfully submitted,

(G Ol

Counsel for
Pride Refining, Inc,
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Congress of the Hnited bta'tzﬁ
®ashington, B.C. 20515

January 29, 1993
HAND DELIVERED

Mrs. Alyce Sullivan

"The Defense Acquisition Regulations COunczl
Attn: IMD 3D139

OUSD(A)

3062 Defense Pentagon

Washington D.C. 20301-3062

Re: DAR Case 91-54
Dear Mrs. Sullivan:

The following are our comments regarding the proposed rule
issued by your office on December 1, 1992 regarding small
disadvantaged business (SDB) joint ventures to provide fuel under
the Department of Defense (DoD) Section 1207 Bulk Fuel Program.

We support the efforts to encourage SDB participation in the
bulk fuel program and we urge you to complete the rulemaking as
soon as possible.

To meet DoD’s goal to award 5% of its contract dollars to
SDB concerns, DoD offers evaluation preferences to SDB concerns
in competitive procurements. In general, where an SDB concern is
a "regular dealer" (not a manufacturer) it may offer the product
of a small business manufacturer and still receive the evaluation
preference. This practice should be continued and applied
uniformly to all procurements involving SDB concerns and SDB
joint ventures.

However, the Defense Fuel Supply Center (DFSC) currently
conducts its Bulk Fuel Supply Program under a Class Deviation to
the DFARS (DAR case 92-919-01). Under this Deviation, DFSC
denies the DoD evaluation preference to any SDB concern which
offers petroleum products manufactured by a small -- as opposed
to small and disadvantaged -- business concern. This deviation
is not mentioned in the current rulemaking. It should be
specifically referenced and terminated as part of the Final Rule.
~In addition, the Final Rule should state that a SDB joint venture
may furnish end items manufactured and produced by the small
business entity within the joint venture.




‘Mrs. Alyce Sullivan
January 29, 1993
PAGE 2

The new DFARS definition of SDB concerns, including joint
ventures, includes all "Indian tribes." While we understand you
intend to include Alaska Natives and Alaska Native Corporations

- under this category, in order to eliminate any confusion the

current language "Indian tribes" should be modified to comply
with the Small Business Administration regulations which read:
*Indian tribes, including Alaska Native Corporations" (See 13

 C.F.R. § 124.112). |

With the changes noted above, we believe the Section 1207
Program will be implemented as intended. The full participation
of SDB joint ventures as SDB concerns, including the evaluation
preference, will ensure that real strides are made in assisting .
these firms and that, to the extent practicable, DoD maximizes
the number of SDB concerns participating in the Program. We urge
you to promulgate the Final Rule within 30 days.

L=

-7 . . : B .
: F e it : o o :
. 'f'"fﬂ ' [ [. Sincerely,

, z ‘ v

Frank H. Murkowski ed Stevens _
UNITED STATES SENATOR ; UNITED STATES SENATOR
Don Youn
‘ CONGRESSMAN FOR L KA '

51
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February 01, 1993

Defense Acquisition Regulations Council
ATTN: 3D139, OUSD(A)

3062 Defense Pentagon

Washington, D.C. 20301-3062

RE: DAR case 91-54 Comments of the Navajo Nation on "Defense
Federal Acquisition Regulations Supplement: Joint Ventures" §7
Fed. Reg. 56895

The proposed emendments 48 C.F.R. Parts 219 and 252 have been brought to the attention
of the Navajo Nation. The Navajo Nation is in the grocess of studying the possibility of
participation in thc Bulk Fuels Program either through acquisition of a refinery or through
establishment of a dealership. Therefare, the Navajo Nation is particularly interested in this rule
making. Since the rule making has just come to our attention and because of the short time period
for responding, we are not prepared to respond in detail to the regulations, but we are able to

‘ submit the following summary comments.

The Navajo Nation supports the intent-of this rule to broaden participation in the Small
Disadvantaged Business (SDB) programs by permitting joint ventures between SDB deuler
concerns and non-SDB manufacturer concerns. This would, we understand, authorize a SDB
concern to participate in the program as a dealer so long as there is 4 joint venture between the SDB
dealer concern and a non-SDB manufacturer concern, The Navajo Nation supports the principles -
of preferential treatment for SDB concemns and submits that SDB dealer concerns should be able to
receive the same preferential treatment as SDB concerns who are manufacturers. The Navajo
Nation would prefer that equal treatment be afforded for all SDB concerns whether they are a
dealer or a manufacturer and that the SDB concerns have preference over the non-SDB concemns.
We also see no reason why a SDB concern which is a dealer would be required to joint venture
with only a small business concern. The Navejo Nation firmly believes that it should be able to
participate in the program as a SDB dealer concern while having a joint venture with a major
manufacturer. The Navajo Nation also firmly believes that all SDB concerns should have
preference over non-SDB concerns, whether participating as a dealer or a manufacturer.

, We are pleased to submit these summary comments on behalf of the Navajo Nation. Please
contact me if you need any additional information or clarificaton.

Sincerely, :

T2 S 1B

‘ Rodger J. Boyd, Executive Director
Division of Economic Development

490

DIVISION OF ECONOMIC DEVELOPMENT : :
POST OFFICE BOX 663 * WINDOW ROCK. NAVAJO NATION (ARIZONA) 80515 = (603) 871-6844 « FAX: (602) 871-7381
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DEFENSE LOGISTICS AGENCY
DEFENSE FUEL SUPPLY CENTER
CAMERON STATION
ALEXANDRIA, VIRGINIA 228046180

' QUBJECT: DFARS: Joint Ventures

- P0: Defense Acquisition Regulation Council

ATTN: IMD 3D13§, OUSD(A)
3062 Defense Pantagon
Washington, DC 20301-3062

1. BReference Federal Register Volume 87, No. 231, deted 1 Dec 02, subject as
above. The following comments are submitted concerning the proposed changes
tc the DFARS, (.e., the amending of parta 210 and 2852 to incorporate Dod
policy on eligibility of joint ventures including emall diszadvantaged
businesses for small disadvantaged business evaluation and award preferences.
The !ol.owing specifics are provided'

a. The proposed 301nt venture rule gould have a significant impact on the
bulk fuels program. As you know, DFSC currently has s FAR devisation to DFARS
clause 282.218-7000. The devittion applies only to the bulk fuels program and
requirez an SDB offeror to either manufacture product or obtain product from
an SDB manufacturer in order to qualify for a premium (up to 10 peraent). The
punrpsse of the devistion ig to provide premiums to SDB manufacturers who are
natural participantg in the bulk fuels market, and thus avoid creating
incentives for unnatural participants in the dulk fuels market to offer on
Bovernment contracts solely due to premiums. In the last four years the Small
Buginess refiners and some SDB regular dealers have fnitiated intense lobdy
efforte to change the rules and statutes regarding the SDB progrem. Theilr
goal is o allow regular dealerz in the bulk program to obtain product from a
small businesg refiner and gqualify for a premium. The primary beneficiary of
such a change would be the (nondisadvantaged) small businese refinery. The
primary damage would be to existing SDB manufacturers. %o date, these
inftiatives have not been successtul. The proposed rule regarding joint
ventures could facilitate formation of joint ventures between SDB dealers and
swall business relineries to the detriment of establizhed 3SDB manufacturers
who have struggled to acquire facilities, equity capital, working capital, and
product markets. Although the proposed rule appears to be raestrictive, given
the intense past effort of the small refining community, we dDelieve the
possidbility exists to form joint ventures with SDB dealers, which could
negatively impact established SDE manufacturers.

b. It appears that this proposed rule would actually have a ncgatiée

"impact on the true purpose of the SDB program and the intent of Congress (P.L.

$0-681), which is the development of minority businesses. The SDB cannot bde
expected to comply with contliicting requirements of doth the joint venture and
the definitior 0of an economically disadvantaged business (8$23%0,000 maximum net
worth) .

SR B C\N™ » ™~ v -~ -~ v -



DFSC-PPR PAGE 2
SUBJECT: DFARS; Joint Venturas

e. The Federal Register states that the proposed rule parallels the
existing SBA policy on 8(a) joint ventures sat forth at 13 CFR 124.321,
enclosed, but in aetunlity many of ths key elemsnts of the 8BA policy are

niouing:

(1) The proposed rule states that the purpose of the joint venture is
simply to perform a specific contract; no written agreement is required unless
requested. An 8(a) jeint venture must have a preapproved, specific purpose,
~ which is sat forth in the required, written joint venture agreement. The rule
should include this provision.

(2) The proposed rule does not require a provision providing for the
establishment ©f a special bank account in the name of the joint venturs,
which, in the 8(a) joint venture, is used for paying the co—nanaqera and all
expernses incurrod under the joint venture contract.

(3) ?he propesed rule does not reguire approval by anyone in advance .

of contract award. - The 0SD Small Business Office should be regquired to
coordinate with the SBA to detaermine who will approve the agreament prior to
award (DoD or SBA). The SBA jeint venture offeror should be required to
submit a copy ©f the approved agreement with its offer.

(4) The proposed rule does not require the designation of a project
manager from the SDB firm; it simply states that the managemant and dally
business operations will be controlled by the SDB. .

(5) The pfopo-od rule does not require the quarterly submission to
the SBA of financial statements showing cumulative contract receipts and
expenditures (including salaries of the joint venturs's principals).

(6) The propobed rule does not require submission of a project-end
profit and loss statement at contract completien, including a statement of
final profit distribution.

(7) There is no proposed Obligation of Performance roquired under the
proposed rule.

(8) Inclusion of the 8(a) joint venture procedures that have been
omitted from the proposed SDB joint venture rule provides for a much batter
defined joint venturs that has besn subjected to the scrutiny of the SBA or
OSD small business office. The proposed rule dees not state that the EBA
shall have the right to inspect the records of the joint venture (without
notice at any time deemed necessary). The ready availability of accounting
records, administrative records, Quarterly financial documents, and bank
zecords to not only the S8BA but also to the contracting officer would assist
him/her in the difficult contract adminstration effort associated with the
venture.

97
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SUBJEC?: DFARS; Joint Vantures

(8) The proposed rule ghould clearly require at least Bl percent of
the ventures’ net profits to accrue to the socially and economically
disadvantaged individuals.

d. Cost accounting in a joint venture could be very difficult and subject
to abuse since refineries produce s range of products and only part of their
products can be uged to satisfy military requirements. It fa diffiecult to
‘allocate costs to any one particular product; therefore, prices are based on
market prices, not costs.

e. The appeals process ig not clear. There iz no appeals process

. specitied it the contracting officer decider the joint venture doet not meet
the acriteria. It is not clear whether this constitutesz a proteat concerning
the SDR representation or & reapongibility issue. Including all of the B8(a)
jeint venture requirements in the rule could resolve this problem, provided
DoD and the SBA delineate all the responzibilities.

f. If there are guidelines established by the SBA for Government
contracting offices to follow, the administration of this program may fall
onto these Government officea. If 8o, it appears that the administration of &
program of this magnitude will pequire additional trained administrators.

§. Responge times {rom the SBA are slow. If the SBA intends to
preapprove small businesz/small disadvantaged business joint ventures, thies
and any other additional reésponsibilities and requiremsnts will funther affect
award and administration times and couid require corresponding changes in our
directives and regulations. We believe these changes could csuse a major
manpower impact on thie Center.

h. 11 audits are required to enforce the provision that the majority of
the joint venture’s earnings accrue to the socially and economiecally
disadvantaged individuale in the SDB econcern, the reaponsibility for such
audits will further encumber any Government agency a:ci(ned thiz
rezponeibility. )

2. Point of contact at the Defense Fuel Supply Center is Cheri Bohman,

(703} 274'5500.
f{f’;a?E’aIZ:k‘
L. H. CARPE

NTER

Captain, 8C, USN
Dipector, Contvgctin(

and Production

1 Encl



§ 124321

shall so notify the SBA, speci{ying the

syeasons for the denial. This informa-
tion shall be made a part of the con-
tract file for the yeguirement.

(c) An 8(a) Participant selecled by
the SBA to perform or negotiate an
8(a) contract may request the HSBA to
protest the procuring agency’s estt-
mate of the fair market priee for such
contract pursuant 0 paragraph (b) of
this section.

8124321 Jeint venture agveements. -

a) Prerequisites for foinl venture
agreement. If approved by the AA/
MSB&COD or his/her designee, an
8(a) concern may enter into a joint
venture ugrveement, as defined in
$ 124.100, with anocther small business
concern, whether or not an 8{(a) partio-

_ ipant, for the purpose of pesforming a

specific 8(a) contract. A joint venture

agreemnent 18 permissible oply _when
B8} concern Jacks SRe DECEsIATY.

the :

capacity to g

rerform the coptiact op its
==

“Tb) Size limitations. Except for cer-
tain Program Participants owned and
controlied by Indian tribes, an 8ia)
concern entering into a joint venture
agreement with another concern s
considered to be affiliated for size pur-
poses with the other concern with re-
spect 1o performancs of the 8(a) sub-
contracl. As such, the annual recelpis
oy cmployees of the other concern are
included in determining the sixe of the
selected 8(a) concern. The combined
annual receipts or employees of the
concerns entering Into the joint ven-
ture must meet the size standard {or
the SIC code industry designated for
the contract, See paragraph (h) of (his
section for joint ventures coutrolled
by tribally-owned concerns.

«c) Contenls of juint venture agree-
mc{xts. The fvllowing provisions shall
be included in all joint venture agree-
ments: ) ’ :

(1) A provision setting forth the pur-
pose of the joint venture.

(2) A provision designating the par-

tics (o the joint venture as co-manag-
¢IS.

(3) A provision stating that not less
than 51 percent of the net profils

» ' 488
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earned by the joint venture shall be
distribuled to the 8(a) concern.

(4) A provision providing for the es-
tablistunent and adininisiration of a
special bank account in the name of
the joint venture. ‘This account shall
require the signature of all partlcl
pants to the jont venture or designces
for withdrawal purpoees. All ppyments
due the joint venture for perfoy
on an 8(a) subcoutract shail be’depos-
fted in the special account jrom which
all expenses incurred under the sab-
contract shall be pald. .

(5) An hemized description of all
major equipment, {acllities, and other
resources Lo be furnished by each par-
ticipant to the joint venlure, with a
ueh.m achedule of cost or value of

(6) A provision . sapecifying the re-
sponsibilitics of the parties with
regard (o conUact  performance,
source of lnhor and negotiation of Lthe
8ta) contract and any subcontracts to
he Joint venture.

(Q) Other requirements. Joint ven-
ture agrcements are subject to the fo)-
lowing additlonal requirements:

(1> The joint ventyre agreement
must be approved In advance of con-
tract award by the AA/MSB&COD o
his/her designee. :

(D) An employee of the Ma) concern
must be the designated project manag-
er responsible for contraot perform-
ance.

3) Accounting and ©

ther -
trative records rclating to the joint

- venture shall be kept In the office of

the 8(a) concern, unless approval to
keep them elsewhcre s granted by Lhe

.Reatlonal Adnministrator or his/her

deslgnee upon written request. Upon
completion of the contract performed
by the joint venture, the final original
records shall be relained by the 8(a)
COfNCErn. )

(4) Quarierly financiul statements
showing cwmulative contract recelpts
and expenditwnes (Including salaries of
the joint ventuee's principals) shiall be
submittcd 1o SBA not later than 45

days after ¢ach operaling quarler of

the joint veauture.
(6) A project-end profit and loss

-statement shall be sutunitied no later

than 90 days after completion of the

admints.

TRV Sy TP

..

' contract including e statement of fina)
disiribution.

(e) Obligation of performance. All
parties to the joint venture must sign .
such dociunents as are necessary (o
obligate themsclves Lo ensure performs-
ance of Lhe 8(a) conlract.

() Performance of work by ¥Xad
concernis). The 8(a) partneris) to an
eligible joint ventuge, and not the ag-

regate of all pariies to the joint ven-
fmm\ﬂw!wmthem -
centages of work required by § 134.314.

(g) Inspection of records. The BBA
ahall have the right to Inspect the

nolice at any time deemed NOCESIATY.

(h) Joint venfures with concerns
owned by Indian tribes—(1) Exemp-
tion from size Hmitations. The sise
Yimitations set forth in parsgraph (b)
of this section will not bhe applied to
Joint ventures entered tnto by an 8(a)
concern owned and controlled by an
economically disadvantaged Indian
tribe, as defined i § 124100, {f the
concern:

(1) Owns and controls 51 percest or
more of the joint venture;

ab) 1s located on the reservation of
or Jand owned by the tribe;

it) Performs wost of its activilles
on such reservation or tribally owned
land; and

(iv) Employs members of such tribe

for at least 50 percent of #ts toial
workforce.

(2) Limitations. A tribally owned
8(a) concemn as & party Lo s joint ven-
ture may receivo the ex set
forth In paragraph (h) of this acction
on no more than two contracts.

(3) Sunsef. ‘Thizs paragraph shall
ccase Lo be effective after Septembder

38, 1001,

166 PR 34712, Aug. 3L, 1989, a3 amended at
55 FR 33898, Aug. 30, 4888, 65 FR 34903,
Aug. 27, 1990)

§1324.401 Advance payments.

) Geucral. (1) Advance payments
pre disburscments of cash made by
SBA 1o an 8(a) concern purior to the
completion of performance of a speelt-
ic 8(a) subcontract and are based on
aulicipated performance on the part
of Lhe 8(a) cancern under a particular
8(u) subcontract. Advance payments
are made for the purpose of assisting

* thorized only for concerns &

ireiarnts pertineot 1o, the |

. o the §
ance of an 8(n) sunbcontract.

will be considered o2

all other forms of financing h.
considered by SBA and are det
to be either unavaliable or v -
able to support petformance
8(n) subcontract.

(2) Advance payments mad

cusrrent Program Participant
e ot R oo which bas &

A firm w! g
from or otherwise exited the
gram prios to approval is inel
advance payments. Where the
wil) graduate from the 8a)
during the initial pesforman
(base year), advance payinenl
authorized only for thal 3
may not be authorized fc

*% TOTAL PARGE.BB5 xx

(3) Advance payments wi
thorized only in conaedtion
source 8a)-awards and not §
tion with competitive 8(a) av.
(4) The gross swmount of
ts will be determines
at the tlme the reguest for . :
mends Is apyproved. The gros |
of advance payments must * |
. mined by SBA priot to comm
of performance of Lhe contrs
possible. In no event shal |
amount of advance payn
bursed and not sepaid exces
cent of he outstanding u: 1
ceeds of the 8ia) subconlrac:
the advance payments re |
value of unexercised oplic
considered In determining
standiug unpaid proceeds o
subcontract. In the case €
ments and indefinite qua |
contracts, advance paymen |
authorized only when & ¢ |
minkmum value is establisk
8(a) subcontract, and the
advance payments approved
encecd 90 percent of that § |
minkmum. §BA must appro
ing any subsequent chan
gross aanount of adviinee pal
(6) AN} advance payment:
disbursed by letter of credd
wise, and all 8(a) subcontrac
shsll be depasied hato s Sp
sAccount established excln
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Aerospace
Industries
Association

February 2, 1993

Mrs. Alyce Sullivan

Defense Acquisition Regulations Council
ATTN: IMD3D139

- OUSD (A)

3062 Defense Pentagon :
Washington, DC 20301-3062

Dear Mrs. Sullivan:

The Aerospace Industries Association (AIA) appreciates the opportunity to
comment on DAR Case 91-54: DFAR Supplement Joint Ventures. The AlA is the
trade association that represents the nation’s manufacturers of commercial, military
and business aircraft, helicopters, aircraft engines, nusslles, spacecraft, and related
components and equipment.

The first area of AIA concern is the term "joint venture." In 252.219-7000 (2)
the amendment offers the definition of a "small disadvantaged business joint venture"
as a "business arrangement". Nowhere within this proposed amendment does it state
that a joint venture is also a legal entity with rights and responsibilities within itself.

Joint venture: a legal entity in the nature of a partnership engaged in the joint

prosecution of a particular transaction for mutual profit....Unlike a partnership,

a joint venture does not entail a continuing relationship among the parties.

A joint venture is treated like a partnership for federal income tax purposes.
Black’s Law Dictionary

Mutually exclusive language:

Solicitation Provision and Contract Clause 252.219-7000 (2) (iii) states that "The
management and daily business operations are controlled by the SDB concerns
in the venture." This rule is followed by 252.219-7000 (2) (iv) (A) wherein it
states that a signed agreement must contam provisions which "designate the
parties to the joint venture as co-managers". Webster defines the prefix "co"
as meaning “in or in the same degree”. Those provisions may not be readily
accepted by small business.

Aerospace Industries Association of America, Inc.
1250 Eye Street. NW.. Washington. DC. 20005 (202) 371-8400



Mrs. Alyce Sullivan
February 2, 1993
Page -2- -

Division of labor:

Section 252.219-7000 (2) (iv) E) that all acoounhng and other admxmstratwe
records relating to the joint venture shall be maintained by an SDB concern. This
requirement could cause the responsible officer in the SDB firm to be personally more
at risk or liable than the small business joint venture team member in a case of an
alleged defective prlang, non-performance, tax, or other habxlxty 1ssues

The second area of concemn is the section on Paperwork Reduction Act. This

section states that the proposed rule does not impose any reporting or recordkeeping

requirements which require OMB approval. We do not know how much additional
recordkeeping is involved, but we believe it will be significant. Contractors must
maintain ‘copies of the joint venture agreements Recordkeeping is required to
determine that the majority of the venture’s earning accrue directly to the socially and:
economlcally disadvantaged individuals in the SDB concerns. Additionally, the SDB
is required to maintain all accounting and other administrative records relating to the -
joint venture. :

In conclusion, AIA believes that to enhance the intent of the supplement to
assist SDBs, it should be stated: 1) that joint ventures defined in the supplement can
be recognized by large contractors for SDB- subcontracting and they can take credit
toward their SDB goals for any subcontracting commitments made to the joint
venture; 2) that Historically Black Colleges and Minority. Institutions should be
included in the SDB definition for joint ventures; 3) that joint ventures can participate
as proteges in the mentor-protege program; and 4) that SDB joint venturing as
defined by this supplement is allowed with other than small businesses, to include .
large business. - _ .

Again, AIA wishes to thank you for the opportumty to express its oplmons on
DAR Case 91-54.

Sincerely,

William J. Lewandowski |
Assistant Vice President,

Operations
WJL:dc



