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Summary Analysis of Applicability of Geneva Conventions to Conflicts

in the War on Terrorism

e Support for Geneva Conventions — The USG favors the Geneva

Conventions, upholds them steadfastly and has a greater practical
interest than any other country in the world in respect for them,

Application to conflicts and states — The Geneva Conventions apply
to conflicts between states-parties to the Conventions.

Conventions apply to Taliban but not al Qaida ~ Soon after 9/11,
the President decided that the Conventions:

o apply to the conflict with Afghanistan’s Taliban regime, but
o not to the global conflict with al Qaida.

Taliban not entitled to POW status — Though the Conventions apply
to the conflict with the Taliban, the President decided that the Taliban
detainees are not entitled to POW status because they did not wear
uniforms, comply with the laws of war and otherwise satisfy the
conditions for such status.

o Critics have argued that the USG should have given the Taliban
and al Qaida the privileges of POW status anyway.

Incentive to comply with the laws of war — The Conventions say
that detainees are entitled to POW status only if they satisfy certain
conditions:

1. Operate in a chain of command.
2. Wear uniforms.

3. Carry arms openly.

4. Comply with the laws of war.
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o These conditions aim chiefly to protect non-combatants.

o Favorable treatment for POWs is an incentive for proper
behavior in war.

o The President decided properly that granting POW status to the
Taliban and al Qaida, despite their failures to comply with the
rules, would not have bolstered the Geneva Conventions.

o On the contrary, it would have undermined the incentive that
" the Conventions’ framers built into the law to protect non-
combatants and otherwise encourage proper behavior in war.

¢ Unlawful combatants - Detainees not entitled to POW status are
nonetheless entitled to basic humane treatment as a matter of
customary intemational law.

o (Some legal scholars ascribe the basic humane treatment
requirement not only to customary international law, but to the
Geneva Conventions themselves.)

o The Taliban and al Qaida detainees at Guantanamo get basic
humane treatment.

o In other words, the Taliban detainees are getting the treatment
to which they are entitled under the Geneva Conventions.

o And the al Qaida detainees are getting the treatment to which
they would be entitled under the Conventions if the
Conventions applied to their conflict with us.

e Iraq -~ From the outset, US policy has been unequivocal: The Geneva
Conventions apply to the conflict in Iraq and all Iraqi detainees,
military and civilian, are covered by them.

¢ Respecting the Conventions — So the USG position has been to
uphold the Conventions and apply them properly throughout the war
on terrorism, in Afghanistan, with al Qaida and in Iraq.




T e e e e - ——————— - .

THE WALL STREET JOURNAL. . OPINION

MONDAY, MAY 24, 2004

Conventional Warfare

By Doaglas J. Felth

“In fhe months fallowing 9/11, the Bush admin-
istration asked {iself how the iaws of war apply

wm'ﬁmmﬁmmmam
U.S. forces are mare likely to benefit from the

tp the-war. on'tesrorism. The question is Dol  plied

simple, for the Geneva Conventions say thal they

a

Qaeda 18 8 WerTorist network apd ot & Siate, 12t

m.mb.mqmuwm.
Secretary of Defense Donald Rumsteld asked

tmmmwmgsm,m

§EE
§

8
g

. @118, armed forces are trained ¢ treat cap-

tared enemy forces accarding to tha Convention., -

© This training ts an essential element of U.S.
milttary culture, It is morally lmporiant, crucial
1o 0.5, morake., - .

o It {s als0 practicatly fmportand, for it makes
U.S. forces the gold standard in the world, factli-

 Highly dangerous if countries make applica-
tlon of Convention hinge on subjective or moral
judgments as to°the quality or decency of the
enemy's government, {That's why it is danges-
ous to say that U.S. is not Jegally required to
apply the Convention 1o the Taliban as ihe Jiegit-
imate governiment of a “{ailed state.”)

4 “proComvention® position reinforces fthe
US. government’s) key iemes in the wor on ter-

® The essance of the Convention is the distine-
tion between soldiers and civilians {i.e., between
combatants and nop-comhaiants).

o Terrorists are reprehensible precisely be-
cause they negate that distinetion by purpose-
fully targeting civilians,

» The Convention aims to protect civibans by
requiring soldiers to wear uniforms and other-
wise distinguish themselves from civilians.

o The Coovention Creates an incentive gys-
tem for good behavion The key incentive is that
soldiers wha plsy by the rules get POW slatus if

e« The U.S. can apply the Conventiop (o the
Tallban (and &l Qaeda) detainees a3 a matter af
policy without having to give them POW status
because none of the detainees remaining in U.S.
hands played by the rules.

In sum, U.S. public position om this issue
should stress: ’

¢ Humane treatment lor al) detainees.

o U.S. is applying the Convention. All detsin-
ees are getting the (reatment they are (o would
be) entitléd to under the Convention,

Convention’s protections ¥f the Convention is ape.
universally.

¢ U.8. supports the Coavention and promotes
universal respect for it.

® The Conventicn does riot squerely address
circumstances that we are confronting in this
new global war against lerrorivm, but while we
work through the legal questions, we are yphold-
ing the principle of universal applicability of the
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detainees are entitied only to basic humane treat-
meat, {or the Taliban fatied to teet the Conven-

uniforms and complying wi .
The Conventions do ot apply bo the conrflict with -
&l Qaeda.. Bu} al Qaeda Getalees are entitied.
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