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DATED AS OF 26™ JULY 2003

MANAGEMENT AND OPERATIONAL AGREEMENT
The General Company For Port Of Iraq
(The Iraq Port Authorities)
And
Maersk lraq Ltd.
Relating to

Khor - Al Zubayr Port
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THIS AGREEMENT is made this 23rd July 2003

BY AND BETWEEN: -

(1)  The General Company For Port Of Iraq, (The Iraq Port Authorities), an Iraqi
governmental statutory authority (hereinafter referred to as “IPA”) and;

(2) Maersk Iraq Ltd. a company being incorporated in Iraq under the authority of
CPA-Southern Region (hereinafter referred to as the “Operating Company”).

Hereinafter jointly referred to as the “Parties”.

WITNESSETH:

WHEREAS, IPA as owner of the Khor Al Zubayr Port (hereinafter referred to as the
“Facility”) wishes to confirm the appointment of the Operating Company as the/an
operator and manager of the Facility with responsibility for the day to day management
and operation of the Facility under the authority of IPA, with the powers and subject to
the limitations hereinafter described;

NOW THEREFORE in consideration of the mutual benefits to be derived and the terms,
conditions, promises, representations, covenants and warranties herein contained, and
intending to be legally bound hereby, the Parties agree as follows:

ARTICLE1:  APPOINTMENT

IPA hereby appoints the Operating Company to be solely responsible for the day to day
management and operation of the Facility, in accordance with the terms and conditions
of this Agreement and the Operating Company hereby accepts such appointment upon
such terms and conditions.

ARTICLE 2: DURATION OF AGREEMENT
This Agreement shall take effect the 19™ day of July 2003 (“Effective Date”) and shall,

unless terminated or extended, continue in force for a period of five (5) years (the
“Contract Period”) following the Effective Date.

ARTICLE 3: PROVISIONS OF AGREEMENT

(A) In the performance of its duties and services hereunder, the Operating Company
shall conform to and carry out the provisions of this Agreement to operate the
Facility in accordance wit Good International Practices. Subject to the provisions




(B)

herein, the Operating Company shall have all necessary powers to represent and
act for IPA in connection with the proper performance of such duties and
services.

The Operating Company shall be responsible for managing the provision of the
services set out below:

1.

10.

1.

bill and collect all service fees, port tariffs and dues for use of the Facility
and related services payable including marine related charges. In cases
where marine charges are collected on behalf of IPA, i.e. charges not
specifically related to the use of the Facility, the Operating Company shall
pay IPA as stipulated below;

provide continued marketing and promotional activity for the Facility;

undertake new developments, including, without limitation, the upgrading
of equipment and the implementation of any operating system design
refinements as approved by IPA;

manage the operation of the Facility with a view to optimizing utilization,
including; the establishment of an efficient management structure and
workforce; the implementation of a scheduled maintenance program; and
the implementation of special or extraordinary maintenance and repairs of
the Facility, including infrastructure, as required;

be responsible for the staffing and training of personnel required to
operate the Facility in accordance with this agreement;

be responsible for the maintenance of the cargo handling equipment,
buildings, tractors, vehicles and other assets subject to other provisions in
this Agreement;

maintain the Operating Company’s books and records conforming to
International Accounting Standards relating to the financial condition and
results of operation of the Facility;

cooperate with local authorities and police as necessary;

cooperate with Customs officials who are performing their official functions
pursuant to the Laws of Iraq and, in particular, observing all customs rules
and regulations of Iraq;

disseminate necessary information and instructions to vessels and vessel
operators making use of the Facility;

abide by the Laws of Iraq, including applicable port rules and regulations;




12. manage the Facility in an open and competitive commercial environment,
such that no practices are adopted by the Operating Company or IPA
which would discourage competition among potential users;

13. provide monthly financial reports to IPA setting forth the turnover in cargo
volumes and income with respect of payments to IPA;

14. prepare an annual budget which shall include details on expected volumes
of cargo, turnover and payments to [PA;

15. prepare periodic reports on current and projected berth usage and
capacities of the Facility to assist IPA to base a decision on the timing and
commitment of future phases of quay berths and Equipment procurement
and installation as and when needed;

16. provide IPA with advice and recommendations on the layout of the Facility
from the viewpoint of optimizing its utilization and profitability;

17. ensure that the Facility is operated in a manner as to minimize the risks of
injury, death, loss or damage to 3™ parties, IPA and the Operating
Company;

18. arrange the necessary office facilities and other supporting functions to
ensure the running of the Facility in accordance with the provision in this
Agreement.

19. involve IPA in contract negotiations with customers as and when relevant;

20. arrange for all accounting and other legal or professional support in
connection with the Facility's operation;

21. operate with appropriate procedures to minimize any adverse effect on the
environment;

(C)  IPA shall be responsible for managing the provisions of the following:
1. participate in the marketing and promotion of the Facility;
2. uninterrupted provision of all public utilities to the Facility hereunder:
a. sufficient power capacity;
b. data and telephone lines in sufficient number and capacity;

c. radio frequencies for radio voice and data communications;




d. potable water;

e. (sewage; Deleted from the Agreement)

f. (drainage; Deleted from the Agreement)

g. road connections;

h. rail connections;

IPA will endeavor to provide the abovementioned items but IPA will
not be held responsible for circumstances out of IPA’s control such
as if electricity, water, phone lines not being provided by the
relevant bodies, electricity suppliers, water suppliers, phone
company, etc.

IPA shall bill the Operating Company for consumable services at
cost and the Operating Company shall pay accordingly. The
Operating Company may charge the users of the Facility for the
consumption of such services, e.g. electricity, water, telephones
etc.;

3. hand over to the Operating Company at the commencement date of the
Agreement as they are in their present condition:

a. all existing port equipment (cranes, forklifts, tractors, chassis
etc.);

b. bollards;

c. fenders;

d. crane rails;

e. crane cable recesses;
f. lighting;

g. reefer plugs;

h. navigational aids;

i. offices, warehouses, maintenance and repair facilities and other
buildings;




(E)

(D) The Operating Company shall not be held responsible for any payment or
compensation the employees and the companies and their employees who have
dealt with the port or IPA prior the date of this agreement.

IPA shall be responsible for the following during the duration of the Agreement:

1. approach channel, turning basin and near the berths dredging to maintain,
at all times, an effective useable water depth of minimum 12 meters at
MLW.

2. in the event that the Operating Company, at any point during the Contract
Period, requires an approach channel depth or a turning basin depth or an
alongside berth depth in excess of this depth, IPA wili seek to
accommodate this against proper payment from the Operating Company;

Notwithstanding the above, the Parties recognize that the Facility has not been
operational for some time and that repairs may have to be carried out with
respect to getting the basic infrastructure back to a working condition. The
Operating Company agrees to undertake, arrange for and pay for repairs of such
basic infrastructure required to operate the terminal up to a limit of USD one
million (USD 1,000,000) in the event IPA is unable to arrange such within the
terms of this Agreement.

Any additional investments in repairing existing infrastructure shall be borne by
IPA.

All the quays, berths, warehouses, buildings, navigational aids, cranes, roads,
rails, cargo handling systems and other facilities existing at the Facility at the
commencement date shall continue to be owned by IPA throughout the duration
of this Agreement and whereas the Operating Company is responsible for
maintaining the facilities as stipulated in this Agreement, the Operating Company
shall not be responsible for any damages or losses to such facilities caused by
force majeure.

The Operating Company may bring in additional cargo handling equipment and
other moveable assets. The Operating Company shall retain ownership of all
such assets and shall be entitied to remove such assets upon the expiry of this
Agreement. |PA shall not be responsible for any damages or losses for such
equipment howsoever caused except as otherwise specified in this Agreement.

ARTICLE 4: EXCLUSIVITY




The Facility shall comprise all berths and all areas lying within the marked box in red on
the illustration in Attachment 1. The exclusivity is limited to the confined area with in the
red box marked in Attachment 1, and IPA shall be allowed to plan and construct new
port facilities in the vicinity but yet out side the red box marked in Attachment 1.

The Operating Company shall have the full and exclusive use of the Facility, however,
shall allow IPA to make use of the berths for IPA operated vessels provided these do
not carry out any commercial activities. The Operating Company will not be liable for
any cost in this connection.

ARTICLE 5: REPORTING

Supplemental to the reports referenced in Article 3 above, the Operating Company shall
provide such other reports as IPA may from time to time reasonably require. IPA shall
keep the Operating Company apprised of all policies, plans and decisions of IPA of
relevance to the duties to be performed and services provided by the Operating
Company hereunder.

ARTICLE 6: CONFIDENTIALITY

Neither Party shall either during the period of or following the expiration or termination of
this Agreement, except in the proper course of its duties hereunder, or except to the
extent that the information is already in the public domain, or as may be required in any
court or arbitral proceeding, divulge any information relating to the Facility or the
business of the other Party to any person, firm or company whatsoever and shall use all
reasonable endeavors to prevent the publication or disclosure of any information
relating to the dealings, transactions or affairs of the other Party or the Facility obtained
through the provision of its obligations hereunder. Notwithstanding the above, the
Operating Company may — to companies within the A.P. Moller Group - divulge such
information which is reasonably required.

ARTICLE 7: REMUNERATION OF IPA

The Operating Company shall collect all monies from vessels and cargo using the
Facility including vessel related charges as stipulated in the tariff. The Operating
Company shall pay IPA the following royalty:

1. for full containers handled over the quay IPA to receive 7% of the
container handling charges as well as storage and auxiliary charges
collected;




2. for vehicles IPA to receive 7% of the handling charges, as well as
storage and auxiliary charges collected;

3. for bulk and break-bulk cargo IPA to receive 7% of the cargo handling
charges, as well as storage and auxiliary charges collected;

4, for any services which are performed wholly by IPA (such as pilotage
and tugs) the Operating Company shall pay IPA 95% of the charges
collected by Operating Company;,

5. for any fees (such as dues, taxes or similar outside the tariff) collected
by the Operating Company on behalf of IPA, the Operating Company
shall pay IPA 95% of the monies collected, as long as the
operation/service takes place with in the Facility;

The payment from the Operating Company to IPA shall be paid in USD. The Operating
Company shall, by the 15" of each month, make monthly statements of the previous
month income and the payments due to IPA. Such payments and fees shall be paid to
IPA within 30 days of such statements. In case The Operating Company delay
payments to IPA beyond 7 days, the Operating Company shall pay penalty of 5 % per
month.

ARTICLE 8: TARIFF

The Operating Company and IPA shall establish a tariff covering the use of the Facility.
This tariff shall be compatible with the tariff applicable for Umm Qasr, however, shall be
adjusted to reflect the differences in services and facilities provided. The tariff may be
adjusted from time to time. The tariff shall be in the currency of USD and the invoicing
and collection of fees and dues from the users of the Facility shall also be made in USD.

ARTICLE 9: DIVISION OF COSTS

Within, and subject to, the provisions of this Agreement each Party shall be responsible
for the following cost item:

(A) The Operating Company shall bear the following cost items:

1. all costs for labor, gate personel, security, including office staff and blue
collar staff, associated pension payments, sick leave and vacation;

2. all costs for fuel for the cargo handling equipment and vehicles;

3. all costs for utilities, telephone, postage, office cleaning and similar costs;

4. all costs for repair and maintenance of the Facility and all cargo handling
equipment, cranes, reefer plugs and other equipment, subject to the
provision below;




(B)

o

all costs for repair and maintenance of buildings, fences, lighting and other
such infrastructure;

all costs for consultants hired by the Operating Company;

insurance costs for coverage as stipulated in this Agreement.

all other costs of maintenance, repair and operation that are not
mentioned above and which is related to the Operating Company’'s scope
of responsibility shall be born by the Operating Company.

e N

IPA shall bear the following cost items:

1. all maintenance and running cost of the waterside facilities such as
navigational aids and maintenance dredging;

2. all refurbishment cost of, and/or re-investment in, assets as mentioned in
Article 3 above not handled by the Operating Company;

3. insurance cost for coverage as stipulated in this Agreement.

Where otherwise specified in this Agreement, that a Party shall bear a cost or accept a
liability, such shall remain applicable even if not specified in this Article.

ARTICLE 10: RECORDS

(A)

The Operating Company shall keep such records that are necessary to reflect
material transactions and business conducted by the Operating Company in the
performance of its duties and provision of services hereunder (including all data
and information created, maintained and stored electronically or otherwise by
way of computer) and such records shall be available for inspection by IPA or
other authorized officers of IPA. Such records shall be preserved and maintained
throughout the Contract Period hereof and records pertaining to a calendar year
shall be kept for a period not less than five (5) years from said calendar year.

Upon the expiration or termination of this Agreement for whatever reason the
Operating Company shall forthwith upon the request of IPA in writing deliver to
IPA all documents, accounting records and any other records or papers
(including all data and information created, maintained and stored electronically
or otherwise by way of computer) which may be in its possession or control
arising from the performance of its services hereunder and which relate to the
business of IPA, or the Facility other than those records which also relate to its
own affairs and which the Operating Company is required by Law to maintain
(copies of which will be made available by the Operating Company to IPA as may
be reasonably required from time to time).

ARTICLE 11: SUBCONTRACTING




The Operating Company may subcontract part of the services contained in this
Agreement to a 3" party, with the consent of IPA which shall not be unreasonably with
held.

ARTICLE 12: LABOR

The Operating Company shall employ employees of IPA for the port operation. The
Operating company will also employ experts for training, management or not exceeding
15 % of the entire workforce. As far as stevedores the Operating Company will
endeavor to employ IPA staff and/or other Iraqi staff.

The Operating Company will pay for the salaries and all other direct related
remuneration cost, including severance payment.

ARTICLE 13: INDEMNITY

(A) IPA will indemnify and hold harmless, and keep indemnified and hold harm1ess,
the Operating Company and its agents, directors, officers, employees and
independent contractors from and against any and all costs, claims, liabilities,
damages, charges and expenses of whatsoever nature arising out of any claim
made by any third party or any liability to any third party in connection with any
act or omission of the Operating Company, its agents, directors, officers,
employees or independent contractors under or in relation to this Agreement or
the performance or exercise (or failure to perform or exercise) its rights and
obligations hereunder. Notwithstanding the foregoing, IPA shall not be liable
under this Article in respect of any matter which results from the willful default,
fraud or dishonesty of any of the Operating Company, its agents, directors,
officers, employees or independent contractors. PROVIDED THAT nothing in this
Article shall be construed so as to limit the rights of IPA against the Operating
Company in respect of any breach of this Agreement or in respect of any
negligence on the part of the Operating Company.

(B) In respect of any claim arising under any indemnity in favor of the Operating
Company contained in this Agreement, the Operating Company shall:

1. as soon as reasonably possible give to IPA, in writing, notice of the claim,
the circumstance or matter ("the Claim") against which the Operating
Company is claiming to be indemnified and all details of the Claim from
time to time in the actua1l knowledge or possession of the Operating
Company; and

2. where the Claim relates to a claim by any third party against the Operating

Company, not without the prior written consent of IPA (which shall not be
unreasonably withheld or delayed) admit liability or make any offer,
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promise, compromise or settlement with a third party in respect of the
Claim; and

3. where the Claim relates to a claim by any third party against the Operating
Company, at the request of IPA and at IPA's cost, cooperate with IPA or
its insurers, in the defense, settlement and/or counter claim of the third
party's claim.

ARTICLE 14: ASSIGNMENT

Neither Party shall have the right to assign or otherwise transfer its rights, interests or
obligations under this Agreement without the prior written consent of the other Party and
an assignment or transfer in breach of this Article shall be of no effect and void. Without
limiting its own obligations hereunder, and subject to and pursuant to Article 3(B) the
Operating Company may engage subcontractors to carry out specialist services to
support the Operating Company's obligations hereunder, where desirable or necessary,
with the consent of IPA. Of Notwithstanding the above the Operating Company may
assign this Agreement (including all rights and obligations) to one or more companies
within the A.P. Moller - Maersk Group, with the consent of [PA.

The Operating Company may from time to time accept 3" party partners in as part
owners of the Maersk Irag Ltd. (or another A.P. Moller — Maersk company to which
Maersk Iraq Ltd. has assigned this Agreement in accordance with the above). However,
such partner(s) may not hold more than 49% of the shares. The Operating Company
shall inform [PA in writing of such changes in the owner structure of the Operating
Company. All such above always in accordance with lraqgi law, and any such
companies, 3" party partners, or subcontractors which are not accepted by Iragi law
shall not be accepted.

ARTICLE 15: TERMINATION

The expiration or termination of this Agreement shall be without prejudice to the accrued
rights and liabilities of the Parties in respect hereof as at the date of such expiration or
termination or which may thereafter accrue in respect of any act or omission prior to
such expiration or termination and shall be without prejudice to any provisions of this
Agreement which are expressed to remain in force thereafter.

In case of privatization of ports in Iraq or as required by law, IPA may terminate this
contract after its has been in effect for three (3) years, giving 6 months written notice
and by paying the associated penalty. The penalty for terminating this Agreement shall
be:

a) terminated year 3: USD five (5) million
b) terminated year 4: USD three (3) million

11




ARTICLE 16: FIRST RIGHT OF REFUSAL

In the event that the Khor Al Zubayr, or part hereof, is privatized or the IPA assets of the
Facility are privatized, it is agreed that the Operating Company shall have the first right
of refusal to participate in such privatization and/or acquire such assets. In the event
that the Operating Company acquire the assets under the privatization mentioned under
Article 15, the conditions and penalties mentioned in Article 15 shall be null and void.

ARTICLE 17: EVENTS OF DEFAULT

(A)

(B)

The following shall constitute Operating Company’s Events of Default under this
Agreement:

1. Abandonment by the Operating Company at any time during the Contract
Period;

2. A material adverse change in the financial condition of the Operating
Company which affects its ability to perform all of its material obligations
under this Agreement;

3. Suspension by the Operating Company of payment on all or any class of
its debts, or its announced intention to do so, or a moratorium is declared
in respect of any of its indebtedness or the Operating Company is unable
to or admits its inability to pay its debts as they fall due or a resolution is
passed to wind up or liquidate the Operating Company whether
involuntary or compulsory (other than for the purpose of reorganization or
consolidation with reference to Article 14);

4. Failure by the Operating Company to observe and perform any term or
condition of this Agreement, including but not limited to, any breach of a
representation, warranty or covenant contained herein.

The following shall constitute IPA’s Events of Default under this Agreement:

1. Abandonment by IPA at any time during the Contract Period.

2. Failure by IPA to observe or perform any term or condition of this
Agreement, including but not limited to, any breach of a representation,
warranty or covenant contained herein.

Upon the occurrence of any Event of Default (in this Agreement meaning an

Operating Company Event of Default or a IPA Event of Default under Article
17(A) or (B)), the Party not in default as appropriate shall give written notice of
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the Event of Default to the defaulting Party. Such notice shall set forth, in
reasonable detail, the nature of the Event of Default and, where known and
applicable, the steps necessary to cure such Event of Default. Following the

giving of such notice of default, the Parties shall consult for a period of up to thirty

(30) Days (or such longer period as they may agree) (except in relation to
Articles 17(A)(1) or 17(B)(1) where there will be no time to cure the Event of

Default) as to what steps shall be taken with a view to curing or mitigating the
consequences of the relevant Event of Default having regard to all the
circumstances. Failure to reach agreement on any Event of Default shall give
both Party the right to refer the Defaulting Event(s) to arbitration as described
under Article 23. Failure to reach an agreement on Events of Default under
Articles 17 (A) (1) or 17 (B) (1) shall give rise to a right of termination by the non-

default

ARTICLE 18:

ing Party.

INSURANCE OBLIGATIONS

(A) IPA shall at its own cost, during the term of this agreement:

1.

take out and maintain with insurers of international standing all such
insurances and insure against such risks and for such sums as would
normally be taken out by a prudent port owner. Such coverage shall
include liability to vessels berthing at the terminal with a limit of not less
than USD 500,000 per incident, liability to cargo to cover damages in
accordance with the Haag Visby rules and general 3rd party liability of not
less than USD 1 million per incident;

IPA may elect to self insure all infra- and superstructure of the Facility
including berths, quays, cranes, warehouses, rails, buildings and all other
such constructions that IPA owns;

provide evidence of currency of insurance coverage upon The Operating
Company’s request.

(B) The Operating Company shall at its own cost, during the term of this agreement:

1.

2.

take out and maintain with insurers of international standing all such
insurances and insure against such risks and for such sums as would
normally be taken out by a prudent terminal operator. Such coverage shall
include liability to vessels berthing at the terminal with a limit of not less
than USD 500,000 per incident, liability to cargo to cover damages in
accordance with the Haag Visby rules and general 3rd party liability of not
less than USD 1 million per incident;

take out and maintain coverage of its own equipment to the full value;
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3. provide evidence of currency of insurance coverage upon The Operating
Company’s request.

ARTICLE 19: FORCE MAJEURE

Neither Party shall be liable to the other Party for any failure or delay in the performance
of any obligation herein due to events beyond its reasonable control, and events
considered by law as Force Majeure.

ARTICLE 20: WAIVER

In case one of the Parties do not execute his duty and the other Party do not call for the
exercise of this or other duties initially, this will not mean that the other Party have
waived it's right for having the duty or rectified or executed in the future.

No failure to exercise and no delay in exercising any right, power or privilege arising
hereunder shall operate as a waiver thereof nor shall any single or partial exercise of
any such right, power of privilege preclude any other or further exercise thereof or the
exercise of any other right, power or privilege.

If at any time the provisions of this Agreement are or become invalid, illegal or
unenforceable in any respect under the law of any jurisdiction, neither the validity,
legality nor enforceability of such provisions under the law of any other jurisdiction shall
be in any way impaired thereby and such invalidity, illegality or unenforceability under
the law of any jurisdiction shall not affect or impair the validity, legality or enforceability
of other provisions hereof under the law of such jurisdiction or any other jurisdiction.

ARTICLE 21: AUDIT

Upon reasonable notice to the Operating Company, IPA, at its expense, may audit the
income of the Operating Company as well as payments of fees and expenses paid by
the Operating Company to IPA, by an auditor of IPA’s choice, and the Operating
Company will cooperate with all such audits and provide to the auditors such supports
and other relevant documents requested by them.

ARTICLE 22: NOTICES

Any notice, request or demand will be in writing in the English language and considered
given:

a) when delivered in person or by messenger, or
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(G) The award rendered by the arbitrator shall be final and conclusive on the Parties
and shall be subject to forced execution in any court of competent jurisdiction.

ARTICLE 24: ENTIRE AGREEMENT

This Agreement together with attachments constitutes the entire agreement between

the Parties relating to the subject matter thereof, superseding all prior agreements or

undertakings, oral or written. Each of the Parties confirms that, in entering into this

Agreement, it has not relied on any statement, warranty or other representation made or

information supplied by or on behalf of the other.

ARTICLE 25: GOVERNING LAW

This Agreement shall be governed by and construed in accordance English law. At such

time satisfactory Iraqi legislations is established the Parties may, subject to mutual

agreement, amend this agreement to be subject to Iragi law.

ARTICLE 26: CLAUSE HEADINGS

The clause headings in the Agreement are for convenience of reference only and shall

not form part of this Agreement nor shall they constitute a priority of clauses.

ARTICLE 27: LANGUAGE

This Agreement shall be translated into the Arabic language, however such shall be for

convenience only even though such document may be signed by the Parties. The

Agreement in the English language shall be the governing agreement.

ARTICLE 28: WARRANTY

By signing this Agreement the Parties hereby warrant that the execution of this

Agreement and the performance of their obligations hereunder do not contravene or

conflict with the terms of any agreement to which they or either of them are a party.

Article 29: MODIFICATION

No Party can modify, change, or adjust this agreement with out the written consent of
the other Party.
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IN WITNESS WHEREOF this Agreement has been duly executed by the Parties as of
the day and year first above written.

SIGNED for and on behalf of Maersk Iraq Ltd.:

Witnessed by

Name in print Name in print

Title Title

SIGNED for and on behalf of The Iraq Port Authorities:

Witnessed by

Name in print Name in print

Title Title
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H.R.3289—31
TITLE IV—GENERAL PROVISIONS, THIS ACT

SEC. 4001. No part of any appropriation contained in this
Act shall remain available for obligation beyond the current fiscal
year unless expressly so provided herein.

SEC. 4002. The amounts provided in this Act are designated
by the Congress as an emergency requirement pursuant to section
502 of H. Con. Res. 95 (108th Congress).

SEC. 4003. For purpoeses of computing the amount of a payment
for an eligible local educational agency under section 8003(a) of
the Elementary and Secondary Education Act (20 U.S.C. 7703(a))
for school year 2003-2004, children enrolled in a school of such
agency who would otherwise be eligible to be claimed for payment
under section 8003(a)(1)(B) of such Act, but due to the deployment
of both parents or legal guardians, or a parent or legal guardian
having sole custody of such children, or due to the death of a
military Earent or legal guardian while on active duty (so long
as such children reside on Federal property as described in section
8003(a)(1)B)), are no longer eligible under such section, shall be
considered as eligible students under such section, provided such
students remain in average daily attendance at a school in the
same local educational agency they attended prior to their change
in eligibility status.

This Act may be cited as the “Emergency Supplemental Appro-
priations Act for Defense and for the Reconstruction of Irag and
Afghanistan, 2004”,

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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‘ UNCLASSIFIED .

COMMERCIAL IN CONFIDENCE

Item

Issues Raised

Action

(@)

()]

©

3.  The MD, using a hard copy of a Power Point presentation,
gave a detailed briefing on the poor state of the infrastructure, prior
to Maersk involvement, @ AZB. He then described the Maersk
current level of commitment at that location, explaining that in the
region of $600k had been already invested, with a further $1.4k
allocated.

4. - -He sxpisined that during the period of concurrent activity the
CPA had tasked the Director IPA to negotiate the contract.
However, in the month leading up to the 26 Jul the IPA continually
changed and re-changed the contract"

5. The MD highlighted that fact that AZB requires dredging,
which needs to be completed urgently, and that they are expecting
the first container ship in 2 weeks time. He mentioned that the US
military, in the near future, are expected to have a major increase in
container shipping requirements.

6. He described the cument and potential local employment
opportunities as being currently 100 LECs, with an immediate
requirement to increase this to 250, plus a further 250 local service
providers. In a number of weeks, this would increase to 650-700
and by contract year 2, the figure would be expected to be
approximately 2000. He emphasised that the contract was
economically sound.

7. The MD stated that Maersk would actively support the
Business Advice Centre at the port of Umm Qasr in order to
encourage investment in Iraq.

Maersk

8. The MD gave an assurance that the founder of his company,
Mr Moller, had advise him to make it clear that Maersk had no wish
to profit from the War in Irag and that the IPA would receive 60% of
the profit made (whether this is gross or net was not established).

Maersk

Comd 20 Armd

Bde — Action
Points

9. Comd 20 Armd Bde stated that his intention was to keep
Maersk “in the game”, explaining that if they were to leave it would
have a major impact on the Coalition's aim of revitalising the Iragi
economy by encouraging investment in the country from abroad.
He said that CPA Baghdad must understand that if Maersk were to
withdraw it would have a huge detrimental effect.

GT -
Industry

Trade

10. He went on to outline how he would like to see an inclusive
way forward, understood by both the CPA and IPA, with the IPA
having ownership of the task. He highlighted the fact that it was vital
that all concerned pulled together in order to tie-up the loose ends of
the existing contract. He requested that GT — Trade & Industry
assist in the coordination of the task, with initial meetings between
the CPA Baghdad Senior Maritime Adviser to the Ministry of
Transport - Capt John Gaughan, the Govemate Coordinator (GC) -
Henry Hogger, and the CPA Senior Contracts Negotiator - John
Nugee.

SO1 Ops Sp
GT - Trade
Industry

CPA Baghdad/
CPA (S)

11. SO1 Ops Sp suggested that in the first instance he should
meet with the Director IPA, Mr Rafsat in order to bring the IPA into

S0O10ps Sp
GT - Trade
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Molles/Maersk Group. Maersk Oil was established in 1962, Maersk Oil is the operator of oil
wpmmmmwmwmmmwmﬂw
per day. Explorstion and development sctivifies are ongoing in Dersmark, Qatar, Algeria, Oman,
mmm.mwmm In Algeria, Maecsk Oil participates with US oil
company Ansdarko in the 500,000 barrels per day Berkine Basin Development.

. mwmmmmmmm@wwmm
barrels of oil equivalent perday.

. mw.mm&mﬁmﬁnmmmwm,mmwma

+  InQwuar, commercial ofl production was established with two years.of commenciog
amummtheemmy

s In Qutar and Denmiirk, some of the world's longest horizontsl wells have been drilled by
Maersk Oil.

Expertise * ,.
. St ition in ad 1 seisini ing.
+ Long tradition for advanced integrated subsurfsce modeling.
»  World leader in horizontal weil drilling and completion.
. Masters advanced production enbancement technologies,
»  Strength in fast track el step-wise developments.

O the basis of Maersk Oil’s expertise and experience including iy extensive activities jinthe
Middle East, Maersk Oil is able and willing 10 offer the following sa operator of projects with oil
field rebabilitation and further development:

Fast track rehabilization and upgrade of production.

Drilling of additional, high productivity, cost efficient wells, including advanced

horizomtal weils as applicable.

dentification of scope for further development including cahanced recovery technology.

Fast track and cost efficient muplementation of new developments.

Sufe and cost efficient production and maintenance operations,

Integration of Iragis into the Maersk il organization, as well as Maersk Ol developing

into 3 good citizes in fraq.

. Mmmmmw&mmd&iw%mmmﬁwm
sister companies.
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mrmmnmm:mmmwmmzsmafm
operations ‘We have both the resources and experience needed 1o meet your
mmddm«umﬁzgmcﬁnwdm}adﬂ we have terminal operations af
over 30 tecminals on 5 continents, We currently operate 13 terminals in the United Staves
inchuding Pier 400 in Los Angeles — the largest termina! in the world. We continue to actively
sesk rvnw opportunities in port and terminal development,

L Becvices

Masrek Data offers [T sohutions including development of E~pervices and communic
:yﬁmumuuﬁ infrastructure development, security, mmmng.hm;mmwﬁm

servies,

MWW&MW&W&WMPWMM
regular oosan service to Afghanistas

Anguat 6, 2007 —~ The Military Seslift Conmrad awnrdod Masrsk Line, Limited 8 Sve-vear cootract
to operatecight Large Medium Spaed Roll-on / Roll-off (LMSR) vessels.

o Septenaber 6, 2002 - Maorsk Line, Limired purchased & 35,000 DWT maker and registeced it under
U.S. flag ax the Moersk Rhoce Ielond
comainet vessels and regisiors the vessels under U.S, fiag over & four-month phase-in period. The
vissels are deployed to provide direct U.S. flag service between the U.S. East Coast and the Middle
Fust in support of growing military requirements
Novewiber 8, 2082 - The U.S. Defienss Logistics Agency awards a coatract to Maersk snd Danish
CmSWmmamm The termizal is currently opersted and menaged by

» mwmmm mmw&wﬁmmmmﬂeWJmm
Advisory Group meetings with the ULS, Military in suppoet of military operstioes in the Middle Eaut.
Fmryﬁ,m To sapport the U.S. military’s urgeat requirements, Masesk Line, Limited
deploys the U3, flag Sealomd Motiveror to provide fesder strvice between Middie East ponts. This
deployment, in conjunction with the previous deployment of four Chclags containes vessels, provides
the only mgnlarly schaduled fall US. flag “fort<o-fuxkiole™ service fSom the U8, to Kowait,

The AP. Moller Group is interested in immediately establishing facilities and an organdzation in
Irag dedicated to serving in support of the reconstruction and rehabilitation of the country. Fully
capitalizing on our expertise sd experience, inchuding our extensive presessce and services
wlready estabilished in the theater, we stand ready to implement the full scope of services outlined
in the shove brief 1o include turskey construction, operstion and manggement as regifired.
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MAERSBK

In 1904, the A_P. Moiler Group begas providing high quality ocean shipping services. Today,
with nesrly 100 years of experience, the A P. Moller Group continues to provide world-class
mdwpmgmdmwﬁuwmnmmuwﬁua&xmmhummdgu
explorstion and production. We are a multi-billion dolfar global organization with an
iernstional workforoe they excals in the world muarketplace, and particularly in developing
aveas. Our expertise and capabilities inclpde:

s Internstionsl ocesn and intermods! cargo transporistion
Logistics services, including supply chain management, logistics solutions, freight
forwarding, customs clearsnce, warehouss constroction and management, and stand-
& Trucking snd trucking management '
» Shipping contginer marufictiring, maintenance, and fleet mansgement
. &iwpwwm&mmm
L

The Maersk family of companics offers a full mesu of international coean and intermodal
transpartation services & every cormer of the globe:

Masersk Sealband offers regularly scheduled “door-to-door” sesvice theough sn extensive
intermodal network consisting of dozens of terminals, bundreds of ships, nearly & million
mmmmmmmmwm

Maersk Line, Limited — a UE, citiven company with a spacial security arrangement — is
the largest commercial operstor of U8, ﬂagmsdgmm!ywﬁhadmﬁmaﬁﬂ
comtainer, breakbalk, tanker, and other veasels that are deployed primarily to support U S.
military, humanitarian, and reconstruction operations and projects. Maersk Line, Limited
participates in the Marithme Security Program (MSP), and has committed more
intermodal capacity to M3P's related Voluntary Intermodal Sealift Agreement than any

other MSP participant.
Maersk Tankers provides ocean transporistion for liquid cargoes in balk
Maersk Balk provides ocean transportation for rolling stock and dry bulk cargoes.

Maersk Logistics is 2 recognized leader in the international logistics market, offering
customized, integrated logistics solitions on & global basis for over two decades. With over 200
offices in 70 countries, we offer supply clain marsgement, warehousing and distribution, and
sea and airfreight transport. Our proven track record, global facilities, and local representatives
offer certainty of dur care snd conmitiment.
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DATED AS OF 26" JULY 2003

MANAGEMENT AND OPERATIONAL AGREEMENT
The General Company For Port Of Iraq
(The Iraq Port Authorities)
And
Maersk Iraq Ltd.
Relating to

Khor - Al Zubayr Port




THIS AGREEMENT is made this 23rd July 2003

BY AND BETWEEN: -

(1)  The General Company For Port Of Iraq, (The Iraq Port Authorities), an lraqi
governmental statutory authority (hereinafter referred to as “IPA”) and,;

(2) Maersk Irag Ltd. a company being incorporated in iraq under the authority of
CPA-Southern Region (hereinafter referred to as the “Operating Company”).

Hereinafter jointly referred to as the “Parties”.

WITNESSETH:

WHEREAS, IPA as owner of the Khor Al Zubayr Port (hereinafter referred to as the
“Facility”) wishes to confirm the appointment of the Operating Company as the/an
operator and manager of the Facility with responsibility for the day to day management
and operation of the Facility under the authority of IPA, with the powers and subject to
the limitations hereinafter described;

NOW THEREFORE in consideration of the mutual benefits to be derived and the terms,
conditions, promises, representations, covenants and warranties herein contained, and
intending to be legally bound hereby, the Parties agree as follows:

ARTICLE 1: APPOINTMENT

IPA hereby appoints the Operating Company to be solely responsible for the day to day
management and operation of the Facility, in accordance with the terms and conditions
of this Agreement and the Operating Company hereby accepts such appointment upon
such terms and conditions.

ARTICLE 2: DURATION OF AGREEMENT
This Agreement shall take effect the 19™ day of July 2003 (“Effective Date”) and shall,

unless terminated or extended, continue in force for a period of five (5) years (the
“Contract Period”) following the Effective Date.

ARTICLE 3: PROVISIONS OF AGREEMENT

(A) In the performance of its duties and services hereunder, the Operating Company
shall conform to and carry out the provisions of this Agreement to operate the
Facility in accordance wit Good International Practices. Subject to the provisions




(B)

herein, the Operating Company shall have all necessary powers to represent and
act for IPA in connection with the proper performance of such duties and
services.

The Operating Company shall be responsible for managing the provision of the
services set out below:

1.

10.

11.

bill and collect all service fees, port tariffs and dues for use of the Facility
and related services payable including marine related charges. In cases
where marine charges are collected on behalf of IPA, i.e. charges not
specifically related to the use of the Facility, the Operating Company shall
pay IPA as stipulated below;

provide continued marketing and promotional activity for the Facility;

undertake new developments, including, without limitation, the upgrading
of equipment and the implementation of any operating system design
refinements as approved by IPA,;

manage the operation of the Facility with a view to optimizing utilization,
including; the establishment of an efficient management structure and
workforce; the implementation of a scheduled maintenance program; and
the implementation of special or extracrdinary maintenance and repairs of
the Facility, including infrastructure, as required,

be responsible for the staffing and training of personnel required to
operate the Facility in accordance with this agreement;

be responsible for the maintenance of the cargo handling equipment,
buildings, tractors, vehicles and other assets subject to other provisions in
this Agreement; '

. maintain the Operating Company’s books and records conforming to

International Accounting Standards relating to the financial condition and
results of operation of the Facility;

cooperate with local authorities and police as necessary;
cooperate with Customs officials who are performing their official functions
pursuant to the Laws of Iraq and, in particular, observing all customs rules

and regulations of Iraq;

disseminate necessary information and instructions to vessels and vessel
operators making use of the Facility;

abide by the Laws of Iraqg, including applicable port rules and regulations;




12.

13.

17.

18.

19.

20.

21.

14.

15.

16.

manage the Facility in an open and competitive commercial environment,
such that no practices are adopted by the Operating Company or IPA
which would discourage competition among potential users;

provide monthly financial reports to IPA setting forth the turnover in cargo
volumes and income with respect of payments to IPA; '

prepare an annual budget which shall include details on expected volumes
of cargo, turnover and payments to IPA;

prepare periodic reports on current and projected berth usage and
capacities of the Facility to assist IPA to base a decision on the timing and
commitment of future phases of quay berths and Equipment procurement
and installation as and when needed;

provide IPA with advice and recommendations on the layout of the Facility
from the viewpoint of optimizing its utilization and profitability;

ensure that the Facility is operated in a manner as to minimize the risks of
injury, death, loss or damage to 3 parties, IPA and the Operating
Company;

arrange the necessary office facilities and other supporting functions to
ensure the running of the Facility in accordance with the provision in this
Agreement.

involve IPA in contract negotiations with customers as and when relevant;

arrange for all accounting and other legal or professional support in
connection with the Facility's operation;

operate with appropriate procedures to minimize any adverse effect on the
environment;

© IPA shall be responsible for managing the provisions of the following:

1. participate in the marketing and promotion of the Facility;

2. uninterrupted provision of all public utilities to the Facility hereunder:

a. sufficient power capacity;
b. data and telephone lines in sufficient number and capacity;

c. radio frequencies for radio voice and data communications;




d. potable water;
e. (sewage; Deleted from the Agreement)
f. (drainage; Deleted from the Agreement)

g. road connections;

=

. rail connections;

IPA will endeavor to provide the abovementioned items but IPA will
not be held responsible for circumstances out of IPA’s control such
as if electricity, water, phone lines not being provided by the
relevant bodies, electricity suppliers, water suppliers, phone
company, etc.

IPA shall bill the Operating Company for consumable services at
cost and the Operating Company shall pay accordingly. The
Operating Company may charge the users of the Facility for the
consumption of such services, e.g. electricity, water, telephones
etc.;

3. hand over to the Operating Company at the commencement date of the
Agreement as they are in their present condition:

a. all existing port equipment (cranes, forklifts, tractors, chassis
etc.);

b. bollards;

c. fenders;

d. crane rails;

e. crane cable recesses;
f. lighting;

g. reefer plugs;

h. navigational aids;

i. offices, warehouses, maintenance and repair facilities and other
buildings;




(D) The Operating Company shall not be held responsible for any payment or
compensation the employees and the companies and their employees who have
dealt with the port or IPA prior the date of this agreement.

IPA shall be responsible for the following during the duration of the Agreement:

1. approach channel, turning basin and near the berths dredging to maintain,
at all times, an effective useable water depth of minimum 12 meters at
MLW.

2. in the event that the Operating Company, at any point during the Contract
Period, requires an approach channel depth or a turning basin depth or an
alongside berth depth in excess of this depth, IPA will seek to
accommodate this against proper payment from the Operating Company;

(E) Notwithstanding the above, the Parties recognize that the Facility has not been
operational for some time and that repairs may have to be carried out with
respect to getting the basic infrastructure back to a working condition. The
Operating Company agrees to undertake, arrange for and pay for repairs of such
basic infrastructure required to operate the terminal up to a limit of USD one
million (USD 1,000,000) in the event IPA is unable to arrange such within the
terms of this Agreement.

Any additional investments in repairing existing infrastructure shall be borne by
IPA.

(F) Al the quays, berths, warehouses, buildings, navigational aids, cranes, roads,
rails, cargo handling systems and other facilities existing at the Facility at the
commencement date shall continue to be owned by IPA throughout the duration
of this Agreement and whereas the Operating Company is responsible for
maintaining the facilities as stipulated in this Agreement, the Operating Company
shall not be responsible for any damages or losses to such facilities caused by
force majeure.

The Operating Company may bring in additional cargo handling equipment and
other moveable assets. The Operating Company shall retain ownership of all
such assets and shall be entitled to remove such assets upon the expiry of this
Agreement. IPA shall not be responsible for any damages or losses for such
equipment howsoever caused except as otherwise specified in this Agreement.

ARTICLE 4: EXCLUSIVITY




The Facility shall comprise all berths and all areas lying within the marked box in red on
the illustration in Attachment 1. The exclusivity is limited to the confined area with in the
red box marked in Attachment 1, and IPA shall be allowed to plan and construct new
port facilities in the vicinity but yet out side the red box marked in Attachment 1.

The Operating Company shall have the full and exclusive use of the Facility, however,
shall allow IPA to make use of the berths for IPA operated vessels provided these do
not carry out any commercial activities. The Operating Company will not be liable for
any cost in this connection.

ARTICLE 5: REPORTING

Supplemental to the reports referenced in Article 3 above, the Operating Company shall
provide such other reports as IPA may from time to time reasonably require. |IPA shall
keep the Operating Company apprised of all policies, plans and decisions of IPA of
relevance to the duties to be performed and services provided by the Operating
Company hereunder.

ARTICLE 6: CONFIDENTIALITY

Neither Party shall either during the period of or following the expiration or termination of
this Agreement, except in the proper course of its duties hereunder, or except to the
extent that the information is already in the public domain, or as may be required in any
court or arbitral proceeding, divulge any information relating to the Facility or the
business of the other Party to any person, firm or company whatsoever and shall use all
reasonable endeavors to prevent the publication or disclosure of any information
relating to the dealings, transactions or affairs of the other Party or the Facility obtained
through the provision of its obligations hereunder. Notwithstanding the above, the
Operating Company may — to companies within the A.P. Moller Group - divuilge such
information which is reasonably required.

ARTICLE 7: REMUNERATION OF IPA

The Operating Company shall collect all monies from vessels and cargo usihg the
Facility including vessel related charges as stipulated in the tariff. The Operating
Company shall pay IPA the following royalty:

1. for full containers handled over the quay IPA to receive 7% of the
container handling charges as well as storage and auxiliary charges
collected,;




2. for vehicles IPA to receive 7% of the handling charges, as well as
storage and auxiliary charges collected;

3. for bulk and break-bulk cargo IPA to receive 7% of the cargo handling
charges, as well as storage and auxiliary charges collected;

4, for any services which are performed wholly by IPA (such as pilotage
and tugs) the Operating Company shall pay IPA 95% of the charges
collected by Operating Company;

5. for any fees (such as dues, taxes or similar outside the tariff) collected
by the Operating Company on behalf of IPA, the Operating Company
shall pay IPA 95% of the monies collected, as long as the
operation/service takes place with in the Facility;

The payment from the Operating Company to |PA shall be paid in USD. The Operating
Company shall, by the 15" of each month, make monthly statements of the previous
month income and the payments due to IPA. Such payments and fees shall be paid to
IPA within 30 days of such statements. In case The Operating Company delay
payments to IPA beyond 7 days, the Operating Company shall pay penalty of 5 % per
month.

ARTICLE 8: TARIFF

The Operating Company and |PA shall establish a tariff covering the use of the Facility.
This tariff shall be compatible with the tariff applicable for Umm Qasr, however, shall be
adjusted to reflect the differences in services and facilities provided. The tariff may be
adjusted from time to time. The tariff shall be in the currency of USD and the invoicing
and collection of fees and dues from the users of the Facility shall also be made in USD.

ARTICLE 9: DIVISION OF COSTS

Within, and subject to, the provisions of this Agreement each Party shall be responsible
for the following cost item:

(A) The Operating Company shall bear the following cost items:

1. all costs for labor, gate personel, security, including office staff and blue
collar staff, associated pension payments, sick leave and vacation;

2. all costs for fuel for the cargo handling equipment and vehicles;

3. all costs for utilities, telephone, postage, office cleaning and similar costs;

4. all costs for repair and maintenance of the Facility and all cargo handling
equipment, cranes, reefer plugs and other equipment, subject to the
provision below;




5. all costs for repair and maintenance of buildings, fences, lighting and other
such infrastructure;

all costs for consultants hired by the Operating Company;

insurance costs for coverage as stipulated in this Agreement.

all other costs of maintenance, repair and operation that are not
mentioned above and which is related to the Operating Company’s scope
of responsibility shall be born by the Operating Company.

o NO®

(B) IPA shall bear the following cost items:

1. all maintenance and running cost of the waterside facilities such as
navigational aids and maintenance dredging;

2. all refurbishment cost of, and/or re-investment in, assets as mentioned in
Article 3 above not handled by the Operating Company;

3. insurance cost for coverage as stipulated in this Agreement.

Where otherwise specified in this Agreement, that a Party shall bear a cost or accept a
liability, such shall remain applicable even if not specified in this Article.

ARTICLE 10: RECORDS

(A)  The Operating Company shall keep such records that are necessary to reflect
material transactions and business conducted by the Operating Company in the
performance of its duties and provision of services hereunder (including all data
and information created, maintained and stored electronically or otherwise by
way of computer) and such records shall be available for inspection by IPA or
other authorized officers of IPA. Such records shall be preserved and maintained
throughout the Contract Period hereof and records pertaining to a calendar year
shall be kept for a period not less than five (5) years from said calendar year.

(B) Upon the expiration or termination of this Agreement for whatever reason the
Operating Company shall forthwith upon the request of IPA in writing deliver to
IPA all documents, accounting records and any other records or papers
(including all data and information created, maintained and stored electronically
or otherwise by way of computer) which may be in its possession or control
arising from the performance of its services hereunder and which relate to the
business of IPA, or the Facility other than those records which also relate to its
own affairs and which the Operating Company is required by Law to maintain
(copies of which will be made available by the Operating Company to IPA as may
be reasonably required from time to time).

ARTICLE 11: SUBCONTRACTING




The Operating Company may subcontract part of the services contained in this
Agreement to a 3" party, with the consent of IPA which shall not be unreasonably with
held.

ARTICLE 12: LABOR

The Operating Company shall employ employees of IPA for the port operation. The
Operating company will also employ experts for training, management or not exceeding
15 % of the entire workforce. As far as stevedores the Operating Company will
endeavor to employ IPA staff and/or other iraqi staff.

The Operating Company will pay for the salaries and all other direct related
remuneration cost, including severance payment.

ARTICLE 13: INDEMNITY

(A) IPA will indemnify and hold harmless, and keep indemnified and hold harm1ess,
the Operating Company and its agents, directors, officers, employees and
independent contractors from and against any and all costs, claims, liabilities,
damages, charges and expenses of whatsoever nature arising out of any claim
made by any third party or any liability to any third party in connection with any
act or omission of the Operating Company, its agents, directors, officers,
employees or independent contractors under or in relation to this Agreement or
the performance or exercise (or failure to perform or exercise) its rights and
obligations hereunder. Notwithstanding the foregoing, IPA shall not be liable
under this Article in respect of any matter which results from the willful default,
fraud or dishonesty of any of the Operating Company, its agents, directors,
officers, employees or independent contractors. PROVIDED THAT nothing in this
Article shall be construed so as to limit the rights of IPA against the Operating
Company in respect of any breach of this Agreement or in respect of any
negligence on the part of the Operating Company.

(B) In respect of any claim arising under any indemnity in favor of the Operating
Company contained in this Agreement, the Operating Company shall:

1. as soon as reasonably possible give to IPA, in writing, notice of the claim,
the circumstance or matter ("the Claim") against which the Operating
Company is claiming to be indemnified and all details of the Claim from
time to time in the actual knowledge or possession of the Operating
Company; and

2. where the Claim relates to a claim by any third party against the Operating

Company, not without the prior written consent of IPA (which shall not be
unreasonably withheld or delayed) admit liability or make any offer,
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promise, compromise or settlement with a third party in respect of the
Claim; and

3. where the Claim relates to a claim by any third party against the Operating
Company, at the request of IPA and at IPA's cost, cooperate with |IPA or
its insurers, in the defense, settlement and/or counter claim of the third
party's claim.

ARTICLE 14: ASSIGNMENT

Neither Party shall have the right to assign or otherwise transfer its rights, interests or
obligations under this Agreement without the prior written consent of the other Party and
an assignment or transfer in breach of this Article shall be of no effect and void. Without
limiting its own obligations hereunder, and subject to and pursuant to Article 3(B) the
Operating Company may engage subcontractors to carry out specialist services to
support the Operating Company's obligations hereunder, where desirable or necessary,
with the consent of IPA. Of Notwithstanding the above the Operating Company may
assign this Agreement (including all rights and obligations) to one or more companies
within the A.P. Moller - Maersk Group, with the consent of IPA.

The Operating Company may from time to time accept 3™ party partners in as part
owners of the Maersk Iraq Ltd. (or another A.P. Moller — Maersk company to which
Maersk Iraq Ltd. has assigned this Agreement in accordance with the above). However,
such partner(s) may not hold more than 49% of the shares. The Operating Company
shall inform [PA in writing of such changes in the owner structure of the Operating
Company. All such above always in accordance with iragi law, and any such
companies, 3™ party partners, or subcontractors which are not accepted by Iraqgi law
shall not be accepted.

ARTICLE 15: TERMINATION

The expiration or termination of this Agreement shall be without prejudice to the accrued
rights and liabilities of the Parties in respect hereof as at the date of such expiration or
termination or which may thereafter accrue in respect of any act or omission prior to
such expiration or termination and shall be without prejudice to any provisions of this
Agreement which are expressed to remain in force thereafter.

In case of privatization of ports in Iraq or as required by law, IPA may terminate this
contract after its has been in effect for three (3) years, giving 6 months written notice
and by paying the associated penalty. The penalty for terminating this Agreement shall
be:

a) terminated year 3: USD five (5) million
b) terminated year 4: USD three (3) million
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ARTICLE 16: FIRST RIGHT OF REFUSAL

In the event that the Khor Al Zubayr, or part hereof, is privatized or the IPA assets of the
Facility are privatized, it is agreed that the Operating Company shall have the first right
of refusal to participate in such privatization and/or acquire such assets. In the event
that the Operating Company acquire the assets under the privatization mentioned under
Article 15, the conditions and penalties mentioned in Article 15 shall be null and void.

ARTICLE 17: EVENTS OF DEFAULT

(A)

®)

(C)

The following shall constitute Operating Company’s Events of Default under this
Agreement:

1. Abandonment by the Operating Company at any time during the Contract
Period,;

2. A material adverse change in the financial condition of the Operating
Company which affects its ability to perform all of its material obligations
under this Agreement;

3. Suspension by the Operating Company of payment on all or any class of
its debts, or its announced intention to do so, or a moratorium is declared
in respect of any of its indebtedness or the Operating Company is unable
to or admits its inability to pay its debts as they fall due or a resolution is
passed to wind up or liquidate the Operating Company whether
involuntary or compulsory (other than for the purpose of reorganization or
consolidation with reference to Article 14);

4. Failure by the Operating Company to observe and perform any term or
condition of this Agreement, including but not limited to, any breach of a
representation, warranty or covenant contained herein.

The following shall constitute IPA’s Events of Default under this Agreement:

1. Abandonment by IPA at any time during the Contract Period.

2. Failure by IPA to observe or perform any term or condition of this
Agreement, including but not limited to, any breach of a representation,
warranty or covenant contained herein.

Upon the occurrence of any Event of Default (in this Agreement meaning an

Operating Company Event of Default or a IPA Event of Default under Article
17(A) or (B)), the Party not in default as appropriate shall give written notice of
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the Event of Default to the defaulting Party. Such notice shall set forth, in
reasonable detall, the nature of the Event of Default and, where known and
applicable, the steps necessary to cure such Event of Defaulit. Following the

giving of such nctice of default, the Parties shall consult for a period of up to thirty

(30) Days (or such longer period as they may agree) (except in relation to
Articles 17(A)(1) or 17(B)(1) where there will be no time to cure the Event of

Default) as to what steps shall be taken with a view to curing or mitigating the
consequences of the relevant Event of Default having regard to all the
circumstances. Failure to reach agreement on any Event of Default shall give
both Party the right to refer the Defaulting Event(s) to arbitration as described
under Article 23. Failure to reach an agreement on Events of Default under
Articles 17 (A) (1) or 17 (B) (1) shall give rise to a right of termination by the non-
defaulting Party.

ARTICLE 18: INSURANCE OBLIGATIONS

(A) IPA shall at its own cost, during the term of this agreement:

1.

take out and maintain with insurers of international standing all such
insurances and insure against such risks and for such sums as would
normally be taken out by a prudent port owner. Such coverage shall
include liability to vessels berthing at the terminal with a limit of not less
than USD 500,000 per incident, liability to cargo to cover damages in
accordance with the Haag Visby rules and general 3rd party liability of not
less than USD 1 million per incident;

IPA may elect to self insure all infra- and superstructure of the Facility
including berths, quays, cranes, warehouses, rails, buildings and all other
such constructions that IPA owns;

provide evidence of currency of insurance coverage upon The Operating
Company’s request.

(B)  The Operating Company shall at its own cost, during the term of this agreement:

1.

take out and maintain with insurers of international standing all such
insurances and insure against such risks and for such sums as would
normally be taken out by a prudent terminal operator. Such coverage shall
include liability to vessels berthing at the terminal with a limit of not less
than USD 500,000 per incident, liability to cargo to cover damages in
accordance with the Haag Visby rules and general 3rd party liability of not
less than USD 1 million per incident;

take out and maintain coverage of its own equipment to the full value;
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3. provide evidence of currency of insurance coverage upon The Operating
Company’s request.

ARTICLE 19: FORCE MAJEURE

Neither Party shall be liable to the other Party for any failure or delay in the performance
of any obligation herein due to events beyond its reasonable control, and events
considered by law as Force Majeure.

ARTICLE 20: WAIVER

In case one of the Parties do not execute his duty and the other Party do not call for the
exercise of this or other duties initially, this will not mean that the other Party have
waived it’s right for having the duty or rectified or executed in the future.

No failure to exercise and no delay in exercising any right, power or privilege arising
hereunder shall operate as a waiver thereof nor shall any single or partial exercise of
any such right, power of privilege preclude any other or further exercise thereof or the
exercise of any other right, power or privilege.

If at any time the provisions of this Agreement are or become invalid, illegal or
unenforceable in any respect under the law of any jurisdiction, neither the validity,
legality nor enforceability of such provisions under the law of any other jurisdiction shall
be in any way impaired thereby and such invalidity, illegality or unenforceability under
the law of any jurisdiction shall not affect or impair the validity, legality or enforceability
of other provisions hereof under the law of such jurisdiction or any other jurisdiction.

ARTICLE 21: AUDIT

Upon reasonable notice to the Operating Company, IPA, at its expense, may audit the
income of the Operating Company as well as payments of fees and expenses paid by
the Operating Company to IPA, by an auditor of IPA's choice, and the Operating
Company will cooperate with all such audits and provide to the auditors such supports
and other relevant documents requested by them.

ARTICLE 22: NOTICES

Any notice, request or demand will be in writing in the English language and considered
given:

a) when delivered in person or by messenger, or
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(G) The award rendered by the arbitrator shall be final and conclusive on the Parties
and shall be subject to forced execution in any court of competent jurisdiction.

ARTICLE 24: ENTIRE AGREEMENT

This Agreement together with attachments constitutes the entire agreement between

the Parties relating to the subject matter thereof, superseding all prior agreements or

undertakings, oral or written. Each of the Parties confirms that, in entering into this

Agreement, it has not relied on any statement, warranty or other representation made or

information supplied by or on behalf of the other.

ARTICLE 25: GOVERNING LAW

This Agreement shall be governed by and construed in accordance English law. At such

time satisfactory Iraqi legislations is established the Parties may, subject to mutual

agreement, amend this agreement to be subject to Iragi law.

ARTICLE 26: CLAUSE HEADINGS

The clause headings in the Agreement are for convenience of reference only and shall

not form part of this Agreement nor shall they constitute a priority of clauses.

ARTICLE 27: LANGUAGE

This Agreement shall be translated into the Arabic language, however such shall be for

convenience only even though such document may be signed by the Parties. The

Agreement in the English language shall be the governing agreement.

ARTICLE 28: WARRANTY

By signing this Agreement the Parties hereby warrant that the execution of this

Agreement and the performance of their obligations hereunder do not contravene or

conflict with the terms of any agreement to which they or either of them are a party.

Article 29: MODIFICATION

No Party can modify, change, or adjust this agreement with out the written consent of
the other Party.
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e Rationale: Federal Acquisition Regulations
(FAR)1.602-3 state an unauthorized
commitment may be ratified only when:

ratifying official has authority to enter into a
contractual commizment;

resulting contrac: would otherwise have been
proper if made by an appropriate contracting
officer;

contracting officer reviewing the unauthorized
commitment determines the price to be fair and
reasonable;

contracting officer recommends payment and legal
counsel concurs in the recommendation, unless
agency procedures expressly do not require such
concurrence;

Funds are available and were available at the time
the unauthorized commitment was made
ratification is in accordance with any other
limitations prescribed under agency procedures.

* This is a 5 yr. agreement. Since the CPA will
cease to exigst in less than a vyear, a
Contracting Qfficer would have no authority
to ratify an agreement that would bind the

ED future Iraqgi Government after the CPA ceases
to exist within a year. Thus this agreement
would not have been otherwise proper if made
by an appropriate contracting officer.

* The individual who reportedly authorized the
signing of the agreement from CPA south
reportedly come from Maersk before joining
CPA South. If this is true, it at the least
raises concerns about the arms length nature
of the transaction.

® The notes of the Principal Maritime Advisor
indicate concern that the agreement contains
unbalanced terms under normal commercial
practices. If this is true, it indicates the ‘<:
prices are not fair and reasonable and thus
the agreement should not be ratified.

= The agreemeni: contains what amounts to an
unlimited liability with regards to
indemnifying Maersk as there is no clause
which states the agreement is subject to the
availability of funds. Thus I do not see how
the Contracting Officer could not state that







will be treated fairly and paid
expeditiously.

e Authority to act on FAR part 50
requests to obligate the government
in excess of $50,000 may not be
delegated below the secretarial
level.

e Limitations on exercise of
authority under FAR Part 50
include:

e No authority for providing for
other than full and open
competition for award of
contract

e No contract may be made except
within the limits of the
amounts appropriated and the
statutory contract
authorization.

o Because the Maersk agreement was entered
into without full and Open competition and
the ultimate amount of liability for a five
vear agreement is unknown I believe the
above limits on the exercise of authority
under FAR Part 50 would prevent formalizing
the commitment. Further, although not
addressed in Part 50, I do not believe a 5
year agreement could be formalized to bind
the new Iragi government which will take
power reportedly much sooner than 5 years.
Finally, unless appropriated funds are
involved it is doubtful that FAR part 50 is
even applicable in this instance.

o However, i1f Maersk submits a regquest under
FAR part 50.303-1 the contracting officer
would arguably process the regquest in
accord with DFARS 250.303 and all of the
above arguments against payment could be
made.

o Igsue 4. Could Maersk succeed in having the agreement
enforced by the GAO under its claim procedure (G20
Policy and Procedure Manual For Guidance of Federal
Agencies, title 4, Ch. 2) as stated in the FAR?




Suggested Answer: No. Although the FAR still
referg to the GAO claims settlement
authority, Congress transferred claims
settlement functions to the Office of
Management and Budget which further delegated
settlement authority for the Department of
Defense and this authority now resides at the
Claims Division at the Defense Office of
Hearings Appeals. (DOHA) (see
http://www.defenselink.mil/dodgc/doha/claims)

e When a government employee without
contracting authority requests a vendor
provide something DOHA reviews such
claims under the theory of quantum
merult or quantum valebant. See. In Re:
GettyOne Midwest, Inc., Claims Case No.
02092001 dtd Jan. 30, 2003. Four
criteria for payment under this theory
are:

o Determination that the goods or
services at issue would have been a
permissible procurement had the
proper procedures been followed;

o U.S. government must have received
and adopted a benefit;

o Entity seeking payment must have
acted in good faith

o The amount to be paid must not
exceed the reasonable value of the
benefit received. See In Re:
REDACTED, Claims Case No. 011211301
dtd May 28, 2003

¢ T believe Maersk may have difficulty
succeeding before the DOHA on the basis
that the goods or services would have
been a permissible procurement. This is
because the terms of the agreement are

""«; ‘
ét}zﬁ?; ¢ ’%lf; impermissible for reasons such as the

agreement cannot be for five vears
binding the future Government of Iragi

pL&aae&J%%ﬁa and the government cannot accept

unlimited liability under the indemnity
provisions of the contract.

5. Documents Reviewed and Conversation. The above
recommendations are based upon review of the following
summarized documents and summary of conversation with the

John Gaughan,

Principal Maritime Advisor.




Document Entitled “Management and Operation Agreement
The General Company For The Port of Iraqgq (The Irag Port
Authorities) and Maersk Iraq Ltd. Relating to Kohr-Al
Zubaya Port” dated 26 July 2003-12-22

o calls for Maersk to be responsible for the day to
day management and operation of the Port.

o cover shows this to be an agreement between The
Iraqg Port Authority (IPA) and Maersk, however the
signature page shows it was not signed by either
the IPA or by a Coalition Provisional Authority
Contracting Officer.

The typed signature line reads “signed for
and on behalf of The Iragi Port Authorities:~
with the typed words “The Irag Port
Authorities: crossed through and replaced by
Coalition Forces, 40 Regt RA” and signed by a
UK Major Mark Pullan and a Major James Thorpe
(P) Civil Affairs U.S. Spec. Ops CMD.

o Terms of agreement I £ind of particular concern:

5 year agreement
IPA is responsible for dredging

Maersk agrees to pay for repairs of facility
up to limit of $1M and additional investments
in repair shall be by the IPA

Maersk has exclusive use of the Facility
except the IPA can use berths for IPA
operated vessels provided they do not carry
out any commercial activities

Maersk receives all monies collected from
vessels using the facility and pays IPA
royalties of only:

7% of container handling charges as well as
storage and auxiliary charges

7% of handling charges for wvehicles
7% of cargo handling

for services performed wholly by IPA, IPA
receives only 95% of charges collected
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