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M•P,li>•Tl'IG Al.n'HORITY >OR 
M~t.~rrA~Y COU~ISS!ON>S 

OFFICE OF THE SECRETARY OF DEFENSE 
1640 DEFENSE PENTAGON 

WASHINGTON, DC 2030 1·1640 

JUL -1 

FOR The J udg,c Advo<:atc General. 2200 Army Pentagon. Washington, DC 20310-2200 

SUB.mCT: Recall to /\.ctive Duty. COL Peter E. Brownhack, m 

l request you seek there.catl to active duty of COL Peter E. Bn)\vnback, lU, under the 
provisions of Section 688, Title l 0. United States Code. The period of requested recall is July I. 
2004 through June 30,2005. COL Brownback retired from active duty on July I, !999. 

On March 21~ 2002. the Secretary of Defense. issue.cl Military Conimission Order No. 1, 
authorizing the appointment of commissioned officers as members nf Military Commissions, 
Including rctirt.·d personnel r<.-catled to active duty (Encl I). On June 25, 2004, r selected COL 
Brownback to serve as a member of a Military Commission, and designated him as the Presiding 
Offiter. 

[f recalled, COL Brownback will serve as a Presiding OHker of a Military Commission 
convened pursuant to the Prt~sident 's Military Order of November !3, 200 l, ''Detention, 
Treatment. and Trial of Certain Non-Citizen1; i.n the War Against Terrorhmt.'' As a Presiding 
OOker, COL Bmwoback will preside over trials in u unique legal regime that will intluence the 
development <lf domestic and international law. I considered COL Brownbuck's entire service 
record 1n making this selection. including his extensive judicial, litigation, and opcrntional 
experience. He is uniquely suited to fulfill this vi1almle in the Global War on Terrorism. 

Enc1 
as 

Bmwnbnck's consenno this recall i.s cndose.d. My POC is LTC Jon HuH at 

blth~ 
John D. Altenburg.:~- U • 
Appointing Authority 
for Military Commissions 
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Departm.ent of Defense 

'Military Cotntnission ()rder ·N·o. 1 

SUBJECT: 

References: {a) 

(bJ 

(c) 

(d) 

1. PUHPOSE 

Pm<:edures for Trials by Military Commissi(ms of Certain Non-United 
States Citizens in tht~ War Against Tem1rism 

United States Constituli(m, Artkle !I, section 2 

Miliwry Orde1· of "Jovember !.3, 200 I. "Detention, Treatment, and Trial of 
Certain Non-Citizens in the War Against Terrorhm," 66 F.R. 57833 (Nov. 
16, 2001) ("President's Mill tar;' Order") 

DoD 5200.2-R, "Personnel Security Program," current edition 

Executive Order 12958. ''Ciassilied Na!ional Security ln1ormatlon'' (April 
.17, 1995, as amended, or any successor Execmivc Order) 

Sedion 603 of title W, United Slates Code 

DoD Dlrcctive 5025.1, "DoD Directives System," wrrent edition 

This Ord<.~r implements policy, assigns responsibilities, and prescribes procedures under 
refcrenc0s (a) and (b) for trials before military commissions of individuals subject w the 
President's Military Order. lli~::se procedures shall be impkmeTi!ed and construed so as to 
ensure that any such individual receives u full and fair trial bcl~m~ a mi!imry commission, as 
required by the President's .rvlilitary Order. Unless otherwise directed by the Secretary of 
Defense. and except for supplcmen!ut procedures established pur:mant to the President's Military 
Order or this Order, the procedures prescribc1d herein and no others shall govern such trials. 

2. ESTABI.ISHMENT OF l'vliLri'ARY COMMISSIONS 

fn ;1ccordancc with the Prt~sidem's M.ilitary Order, the Secreturv of Defense or a designee 
("Appointil1g Authoriry") may issue orders frmn time to tirnc a·ppointing one or mor;·military 



t.\d> MCOXu. i .. Mur:·n;, 

curmuissiims to try individuals ~11bjt~Cl tu tht~ flresi<h>nr's M.ilitnry OrdH and nppolnting :my utht•r 

personnel ne<'cssary to fllcilitatc such td:tls. 

3. ,JlJRISJ:HCTlON 

A. Over t•ersons 

A milittu·y t~mmn iss ion nppoi nted under this Order ("Com missimt'') shaH have jurisdiction m cr 
only an iudividu:ll or individuals ("the Accused'') (l) subjed lo the J>rcsidl~nt's Military Ordt:r 
and (2) nlleged t.o ha-ve committed an offense in a charge tbat has bt•en rcfetTcd to the 
Commission by the AJlpolnting Authority. 

B. Over Offenses 

CommissitHU (!Sillblishcd bcl'cunder sbull have jurisdiction over violations of die laws of wttr und 
all otlt~:r off<ms~s triabh~ by military connnisslon. 

C Maintaining Integrity 'of Commission Proceedings 

Tile Commissi<>n may cx.en:lse jurisdktlon O'¥CJ' participants .in its proceedings as nccessar~'to 
pt'c!u~rve the integrity and order of tlw proct\edlngs. 

4. COMMISSION Pl£RSONNEL 

A. Mtmdu~rs 

{I) Appointnu~nt 

The Appointing Authority shall appoint the members and tlte altcrnate member or memhi!rs of 
each Commission. The alteroute otembct or members shallatttmd all s:essions.of the 
Comm.issic:m, but tlw absence of un alternate mtnnbcr ti.ball not flredude the Conunlsshm from 
conducting proceedings. In case ofineap;tcity, resignation, or renHI\'lll of any member, an 
lllternute member shall take the place of tbat memht•r, Any \'acancy anumg the members or 
altcwate nH1rnbe-rs occurring after 11 tdal hw.. begun mny be Oiled by the Appointing Authority, 
but the substancl~ of all prior pt·oeec~dings and evldtmce taken iii that case shall be made kUO\i'tt ll> 
that new nu~mber· or alternate membt~r before the u·ialtlroct~ds. 

(2) Number or Members 

Each Commission shall consist or 1d least three but no more than sev'elt members, tbe 1mmbN· 
being determined by the Appointing Authority. for each $Udt Commission, there shall also fw 
one or two alternate members, the number bt>ing determined by the Appointing AuUwrlty. 



(3) Qualifications 

E11~:h member and altemat:c mcmbt•r shall be 11 cormnissioncd ol'fi\-'Cl' Hf tbtl Vnited States armed 
rorn:s t ":\Jllitnry Offict>r''), including wittumt limitation rcsl'rvt: persound on active duty, 
i'\:UilllLd Guard pcrsoiHICI on actiYtl duty i:n Fcder·al ser·vice, and retired r>tTS<mnel recalled to 
actin~ dut:y. The Appointing ,\uUwdty sltall appoint me~:nbers nnd alternate members 
dctcrmin<•d t•• be competent to perform the duties inntlvcd. Tbc 1\J)poJnting Authority may 
remn\t· rncmbtTS and altcrniltc members for good caust.•. 

(4) I•rcsid.ing OfficN· 

From '•HHII1!: i:ht> mt•mhcrs ofcucb Commi!iSion, the Appc~inting /\utbjHit~· stulll des.ignntt! a 
Pl'csidlng Of!icct· to Jlresid<· ovt.~r the pr·oceedings of that Commission. The }'residing Officer 
.~hall bt:' 11 'Vfllitary Oftlcer who ill a judge advocate of any Onited St'rth."'< armt~d force. 

(5) Uutlcs of the Presiding Offict'r 

(a) The !'residing Officer shall admit or ext•lude <•vidence ut trial in 
accordanct• witil Scction(l{l>). The Presiding Officer sllllllluwe authority to dose 
proceedings or portions of proceedings In accordance with Section 6(H)(3) and 
for any other n~ason necessary fol' the e<mduct of a full and fair trial. 

(b) The Presiding Officer shnll ensure tllat the disciplloe, diguity, aud 
decorum C)f tit(~ proceedings arc mailltaincd, shnll cxt>rcise cootrolover the 
proceedings ftl Nl$Ul'l' fli"Ofll!'r implcmeutalion or the President'§ Millt.ary Order 
and tbis Order, and shall hav~ autllority to aet UJWfl any contempt or brclrcb of 
Cornmissi.on mles :md J)rOcl'dures. Any attorney antlwrized to appenr before a 
Commission who is thereafter fQund not to satisfy the requirements for t•ligibility 
or who falls to contflly with laws, rules, rcgulntinns, o:r otbt~r orders n.pplicablt~ to 
the Commission proceedings or an)' otbttr individual who violates such laws, 
rules, rt~gubitions, or orders may In~ disc!Jdined as the Prc!tirling Offkcr deems 
appropl·iate, including but nol limited to n•ve>cati()n of di~ibilit'y to appear bcforl' 
that Commis~lon. The ,\ppoint:ing Authority may further revoke thai attorney's 
or nny other person's digibUity to lllliJear before any other Commission COil''tmed 
1mder this Order. 

{c) Tbc !'residing Officer shall ensure the e\:J>editiou~ conditct of th~ trial. 
In no circumstance sh:tll tH.'Ct)nlnlodation of counsel be allowed to delay 
prot•t•t•dings uureas<mably. 

(d) Tbc Presiding Officer sfu1H certify all intll'rlocutory questions, rbe 
dispositinn of which would cff<.-ct a lcrrnluation nf JH'Ocecdiugs with respect to a 
cllargc, fur decisimt by tbc Appointing Authority. The l'reslding Officer m:ty 
certify other interlocutory question$ to the Appointing Authority 11:!1 the J•re.siding 
Officer deems llftttropriate. 



API'OIN'!'ING AUTHORITY FOI'I 
MILITAR'Y COMMISSIONS 

OFFICE OF THE SECRETARY OF DEFENSE 
1640 DEFENSE PENTAGON 

WASHINGTON, DC 20301·1640 

MEMORANDUM FOR Whom it May Concern 

July 16, 2004 

SUBJECT: Assignment of Colonel Peter E. Brown back III as Presiding Officer for 
Military Commissions 

Colonel Peter E. Brownback III has been assigned by AHRC-PLM~P Orders M-
07-401542 to W46FAA, U.S. Army Element, Defense Legal Services Agency. COL 
Brownback's position as the Presiding Officer for the Military Commissions is 
established under provision of DOD Dir 5105.70. 

COL Brownback's duty station/location will be with travel 
as necessary to perform his duties. 

Appointing Authority 
for Military Commissions 

cc: 
Col Brownback 

0 



DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

I eoo Eii,&NS!t PENTAGON 
lrASHING'f()l>j, tiC 2C30Hecl0 

AilS 8 2005 

MEMORANDUM FOR DIRECTOR, ADMINISTRATION AND MANAGEMENT 
A TIN: DIRECTOR FOR OROANIZA TIONAL AND 
MANAGEMENT PLANING 

SUBJECf: Request for Non-Reimbursable Details to Support the Office of Milit.lry 
Commissions 

Request Ole: following individual who is tempOrarily assigned on a detail to the 
Office of the Geneml Counsei/DLSA as part of 1he Office of Military Commissions, 
Presiding Officer, in Support of()renttions Noh!e Eagle and Enduring Frecclom be 
extended lhrough 30 June 2006: 

Expected 
Departure 



DEPARTMENT OF DEFENSE 
OPFICE OF GENERAL. COUNSEL 

I .00 DRP'INH PINTAGOH ' 
WASHINGTON. DC 20301•1800 

JUL 11 3D 

MEMORANDUM"FOROIRECTOR, ADMINISTRATION AND .MANAGEMENT 
A 'ITN: DIR.ECfOR FOR ORGANIZATIONAL AND 
MA.NAGBMBNT Pt.ANIN'G 

SUBJECT: R.equett for Non-Raimburliable Detai1a to Support the O:tlicc of Military 
Com.rniaions 

Request the followiq individual who it temporarily uaigned on a detail (detail 
IIDl673) to the Office of the Oeaeral COUlllll!OLSA as put of Ute Office ofMilitary 
COllUilitsicms, 'Presiding omcer, in supportof()pali011$ Noble Eagle and Enduring 
Freedom be extended throuah 30 Juuc 2001: 

COL 
USA 

Clearace 
Levlll 



APPOINTING AUTHORITY FOR 
1\UL.ITARY COM!i11S$10N5 

OFFICE OF THE SECRETARY OF DEFENSE 
lt$40 DJ::FENSE PENTAGON 

WASHINGTON, DC 20301-1640 

MEMORANDUMTHRU ARMY Gl, ATI"N:DMPP 

20 April 2005 

FOR ASSISTANT SECRETARY OFTHEARMY(MANPOWER ANDR.ESERVB 
AFFAIRS),;A1TN:DASA (HUMAN RES()URCES) 

SUBJECT: Consent to Reqalt to Active Duty for COL Peter E. Brownback) 

I am aware thatMGThmnasJ. Romi& Thel'udge Advocate General, has submitted a request 
to extend my current recallJorthe period of Fltlly 2005 to 30 June 2006. 

I am willing to serve on active duty for the additional perif,>(j~uested. 

?~B~~~~h 
COL,JA 
Chief Presiding Officer 



THE UNITED STATES OF AMERICA 
TO ALL WHO SHALL SEE THESE PRESENTS, GREETING: 

THIS IS TO CERTIFY THAT 
THE SECRETARY OF DEFENSE 

HAS AWARDED 

THE DEFENSE SUPERIOR SERVICE MEDAL 
TO 

COLONEL PETER E. BROWNBACKIII, UNITED STATES ARMY 

FOR 
EXCEPTIONALLY MERITORIOUS SERVICE 

FOR THE ARMED FORCES OF THE UNITED STATES 

GIVEN UNDER MY HAND IN THE CITY OF WASHINGTON 
THIS 9TH DAYOF JULY 2008 



CITATION TO ACCOMPANY THEAW ARD OF 
THE DEFENSE SUPERIOR SERVICE MEDAL 

TO 
COLONEL PETER E. BROWNBACK.ffi 

Colonel Peter E. BroWI1back III~United States Army, distinguishednunselfby 

exceptional!y superior service as Presiding Officer, ChiefPresiding Officer, and Military .Judge, 

Office ofMilitaij'Commissions, Defense Legal Services Agency) Department ofDefense, from 

July2004 to June 2008. COLBrownback was recalled with less than two weeks notice to serve 

as the Presiding Officer for trials by militatycommission. As the sole Presiding Officer of these 

modem milit<lf}' commissions, COL Brownback established, wrote, and published procedural 

and presided over alL facets of the first arraignments and other hearings held by a military 

commissionirlover 50 As the ChiefPresidingOfficcfand as a Military Judge after the 

passage of the Military Commissions Act. of2006, COL Browriback was instrumental in creating 

the Rules of Court and in providing assistance andtraining to new military]udges. Biessedwitll 

superior legal skills, keenknowledge ofhow to manage a courtroom, mature judgment, and 

common sense, he considered apd helped resolve the mostC()mplex legal issues with ease. He 

made a direct, positive impact towards winning the Global War onTeri'Q:rism. COL Brownback1s 

superb intellect, superior judgment, hard wQrk, leadership, and dedication proved invaluable to 

the MilitaryCommissions'friaUudiciary. ··The distinctive accomplishments ofCOLBrownback 

reflect great credit upon himself, the United.States Army, and the Department of Defense. 



Sowder, Willit~rn, l TC, DoD OGC 

From: 
Sent: 
To~ 
Subj®t: 
Signe<lBy: 

-----Original Message----"' 

Kohlmann Col Ralph H 
Monday, August 11, 
Sowder, William, 

From: Henley, Stephen R COt OTJAG1tn1l!ilto: 
Sent: Tuesday, Decemberl8, 2007 ll:Q7 
To: Kohlmann Col RalphH 
Subject: RE: Extension of Col B'sReea11Qrders 

-----Qriginal Message----­
From: Kohlmann Col Ralph H puo;un•'-'· 

Sent: Tuesday, December 18, 2007 1 :06 PM 
To: Henley, Ste!>llet'lltCOL OTJAG 
Subject: E:xt@SioriofCol B's Recall Orders 

s, 

l, Per our conversation, here is.the]itigation schfl(J"llleordered by Col B 
in US v Khadr. (See attachment and email belowfiforders a schedt.llefor 
litigaAng motions and getting through to voir dire ofthemeJ)lbers and 
assembly of the court on 5 May2007. If that were accomplished, we would 
expect the trial <m the. merits to commence shortly thereafter. It is 
difficult to project how long the trial will run. 

2. Titatbeifig sa.id, itis vet'Y likely that the schedule will he mo<lttl~xt 
response to ~xpected requests for continuance from one or both 
anticipate a ratherlarge number()fmotions. I alsoe.xpect that -·••••••••••••••••••••••••• 
exchange ofmotions/responses/reliesletc willlead,J() accompanying requests 
for time extensions and/or a court ordered modification to the trial 
schedule in order to facilitate adequate and orderly resolution of the 
issues. 

). Col B has been working on these MCs since day one. Based on his very 
considerable abilities and experience, he is especially well suited to 
address what will bej::ompl~:x,, mt time litigation concerning the 
anticipatedissue$.lamhfipeft,tlthat it will be po · le to, at al'llitJimum~ 
extendhisretiredrecallstatus for period long en toallowhimtosee 
Klladr through to its conclusion . .I:n.the event that the rate of case 
referrals picks up to encompass the rumored 40-80additional cases, 
consideratiori.should also be given to mainta.ining Col B as an asset for 
service on othefcases as well. 



4. ·In t.he unhappy event that extensionofCol B's orders is not possible, I 
would appreciate knowing that sooner rather than later• Rule for Military 
Commissions· 505 provides that I can replace aju.dgefor any reason prior to 
assembly. After assembly it can only be done for good cause showri .. ··It may 
well be that the expiration of Col B's recall orders amount to good cause. 
That being said, it is fair to say thliltadirected change of the MJat any 
time may be problematic. Accordingly~ ifi relillly am faced w/ a drop dead 
date of3() June, I would liketo know.thatASAP so I can.determine the most 
app · to make a change. I agaillst:ress that! strongly believe 
that .................. C pro~s would be best served by doing what.1leedstobedone to 
avoid having to mak~ a MJ change in this case. 

advise if you need any further info from mere this matter. 

Ralph H. Kohlinann 
Colonel, U.S. Marine Co s 
ChiefJ 

From:Ch,appell, Danny, LTC, DoElOOC 
Sent: W~esday, November 28~<2007 13:05 
To: Kuebler, William, LCDR, DoD OGC; Snyder, Reb~ca,1vfs, Do{)QGC; Berrigan, 
Michael, Mr, DoD OGC; Murphy, John, Mr, DoD OGCfOl'uhating,Jeff, Maj,DoD 

DoDOGC 

COL Brownbackhas direCted that I forwardtheernailbelow and the attachment 
to counsel and otheri1lterestedpersons. 

v/r~ 

LTC Mike Chappell, USAR 
Senior Attorney Advisor 



Military Commissions Trial Judiciary 
Department of Defense 

From: Pete Brownback [ 
Sent: Wednesday, November 28,2007 12:49 
To: Chappell, Danny, LTC, DoD OGC 
Subject: Trial Schedule- United States v. Khadr 

LTC Chappell, 

Please forward the email below and the attachment to the counsel in the 
case of United States v. Khadr. Please distribute it to other interested 
persons. 

COL Brownback 

Counsel in the case of US v. Khadr, 

1. Attached is the current trial schedule in this case. The trial 
schedule incorporates the commission's responses to matters raised by the 
defense and the prosecution in their emails on the draft trial schedule. 

2. The commission urges the parties to pay particular attention to Note 
2 of paragraph 1 a. If a motion, response, or reply is completed prior to 
the NLT time, counsel should send it to the commission and opposing counsel. 
Holding such matters until the last moment is not good practice. 

Peter E. Brownback III 
COL, JA, USA 
Military Judge 



From: KohJmann Col Ralph 
S•nt: Monday, August 11,2 :16 AM 
To: Sowder, William, LTC, DoD OGC 
Subject: 
Signed By: 

-----Original Message---­
From: Henley, Stephen'R_COL OTJAG [ma.lllto: 
Sent: Tuesday, Februa.f'Y 19, 2()()8 16:24 
To: Kohlmann Col Ralph H 
Subject: RE: Brownback Extension 

Ralph. I think memo is fine ... But suggest addingparare other services-
ie current #judges and expe(;ted departure dates/replacements and experience 
levellcor11petence, etc .. HelpsmagnifY PB's value to MCTJ. 

I called Dave Dinerto discuss how to proceed and staffing of request. He 
was not in. l'Ilbe honest.lthink will be tough sell. Best approach may 
be to limit PB extension request to earlier of either Khadr completion or 
date certain, like 30 September~ and not raise possi})le detail to other 
commissions. TJAGmay grudgingly accede if he knows there is a specific 
termination date.before the beginning of the newFY. 

So, let's hold off on nna.l rneJJ:I() until I have a chance to talk to Dave. 

v/r, 
Steve 

-----Original Message--...... ,.. 
From: Kohlmann Col Ralph H ... ~ ... u~v. 
Sent: Tuesday, February 19,2008 12:38.PM 
To: Henley, Stephen R COL OTJAG; Heruey, StCIJthen 
Cc: Chappell, Danny, LTC; DoD OGC 
Subject: BrownbackExte11si()n 

s, 

1. Per our discussion, here is a draft of my 

Thoughts? 

3. Shall I send it in the body of an en:Iail to Dave Diner? Or do you 
recommend reformatting to a memo to he sent as an attm;hment? Do you 
suggest it go via you? 

4. It is no.trouble for to package/send itin any manner you deem 
appropriate. 



5. Ideally, PBwould be extended w/ blessing by tearnA.rmythat I could 
assi · to other cases as well ifthetempo picks up a8 predicted. If 
thatJs at a possible, pls let me mow. I didnot go so far as to ask for 
thethat idea situation in this memo. My primary fO<;U&'fightnow is to 
achieveaposi~on where PB can see I<.b.adr through to thi:lerid. 

6. Thanks. 

VIR, 
RHK 

<< ... >> 



1•~ Colonel Peter Brown back is currentfy serving, as the Military Judge in the Military Commissions 
caseOfl.IS v. Khadr. The court ordered litigation schedule (28 November 2007) for that case 
provides for evidentiary motions to be heard on 1 April 2008, and voir dire and assembly ofthe 
court on 5 May 2008. lfthis schedule remains Intact; triatoothe merits and sentencing 
proceedings, if nec:es$Srycould reasonably be expected to runJhrough at least 5 June 
2008. After the trial is complete and the transcript of all proceedings is completed, the Military 
Judge reviews the trial transcript for errors and corrections. Completion Of this review process wit! 
reasonably take a number of additional weeks.ltis also possible that the SChedule might be 
extended due to 5ome alrcurnstance arising during the motit)ns practice or triaL For example, on 
15 February 2008 the defense submitted a request to delay the submission of evidentiary 
motions. If good cause is shown, the motl()ns hearing would necessarily be set back - causing a 
ripple effect in the current trial schedule. 

2. Rule for Military Commission 50S provides that before assembly, theMilitaryJI.It'igemay be 
changed bY the Chief Trial Judge Without cause shown on the recorci..After assembly, the 
Military Judge may be changed by the ChiefTrial Judge only when as a result of disqualification 
or for good cause shown. 

3. Colonel Brownback's current recall orders expire on 29 June 2008. It has been my intent to 
leave Colonel Brown back in pfa.c~ asthe detailed Military Judge in USv Khadr for as long a 
possible, and to m3ke a change aran appropriate time o!'lly if it became clear that the trial 
process woold extend beyond 29 June 2008. However, I noteJhat this would conflict with his 
ability to fulfill the necessary administrative requirements to enteronthe retired rolls again. 

4. A number of events have now taken place that affect my range ofoptions with regard to any 
change that mightbe made with regard to the Military Judge in Us v Khadr; On 30 Jan 08 
ctJarges were referred for tri(:liJn the case ofUS v Jawad. Additionally, on20 0~ 07 charges 
were sworn in the case of Oarbl; on 8 Feb 08 charges were sworn in the ease of US v al 
Qosi;Ori6Feb08 cha rn inthecase of US val Bahlul; and, on11 Feb08 charges 
were sworl"l in the High Value Detainee calle Of US v Mohammed, Bin'Attash, Binalshibh, Aziz 
Ali, at Hawsawi, and al Kahtani. Further, OMC has informed our TriafJudi<:iary Staff to be 
prep(:lred for 5-10 new case referrals every month now that the new Courtroom ll·isfini~hed at 
G"'frv10. ~ny and all ofthese cases. with sworn charges pending may reasonably be expect~ to 
be referred for trial in the verynearMure. Accordingly, it now appears that the several judges 
that were.well positioned to take over for Colonel Brownback if his recall orders expiredinJune 
2008 wiltprobabfYbe presiding over military commission cases of their own at that time. All of 
these other judges also have existing case loads oonnected with their regular duties as Military 
Judges in their respective Services 

5. While itis true that some other jUdge couldultimately be identified if necessary, or thatsome 
other judge could take on US v Khadr, in addition to their own cqmmlssions case if necessary, it 
Cilppears to me thatthe increasing case loadin GTMO augers infavorofrevisiting any decision 
that might have been m~de not to extend Colpnel Brownback'sre()allsta.tus. I understand the 
concern with regard to continuing his recall in an indefinite mar111er, or during a period that 
the commissions'.trial process falls dormant. otrecent events however, I request new 
oonsideration be givento extending Colonel Brown back's recall statusin a manner that he will be 
able to be able.to preside Khadr through theconclusion.Ofthe trialprooess. ColoneJ 
Brownbackis the only Presidi /Military,Judge who has been with the commissions since 
the first commission system was established and he possesses institutional memory and 
knowledge that cannot be duplicated. His experience in this regard allows him to provide 
invaluable assistance to all other Military Judges. Both Colonel Brown back and I understand that 
any further extension woyld llkely be curtailed following completion of the trial process or should 
5orne evente$use an extended<.telay in the trial proceedings (e.g. intervening Supreme Court 
action). 



Statement - Peter E. Brownback III, COL,JA,: USA 

1. I am currently recalled to active duty pursuant to 

a. AHRC-PLM~POr recall for the period 
2007 for NTE 365da ended by 
b. AHRC-PLM-P()rders M-07-401542A01 dated 23Nov 2004, as amended by 
c. AHRC-PLM-P OrdersM-07-401542A02 dated llJul2005 (recall extended 

until 30 Ju±l.e 2006), as amended by 
d. AHRC~PLM-P Orders M-07-401542A03 datedl3.Jun2Q06 {recall extended 

until30 June 2007), as amended by 
e. AHRC-PLM-P Orders M-07-401542A04 dated 28Jun 2007 (recall extended 

unti129 June2008). 

2, .Jwasdetailed as military judge in the case of United States v. Khadr by th~ r~r1iP.t' 
Trial Jtidg¢ of the Military Commissions, COL Kohlmann, on 24 April 

3. In December 2007~ COL.J{ohlmann and I discussed the progress in Khadr. We both 
wanted to insure thatthe.case.wotild beSI.lccessmlly concluded. Recognizing the 
possibility that my tour might not be extended, we tried to decide how to handle the 
progress of the case. We both agreed thatif certain timelines were not met, it would be 
best to have another military judge detailed to the case. We turther agreed that an 
appropriate time to detailanothermilitary judge would be after aU.ofthe law motions in 

case were resolved. 

4, On20 February 200 ey, ChiefTrialJudgeofthe US Army, told me that 
orders extending me beyond 29.June 2008 wouldfiotbe issued. I was not told the reason 
or reasoning behind that decision. I sti.U.do not know nor have! have told the reason or 
reasoning behind that decision. I have never spoken to the .cl:ttteht chief of the Personnel, 
Plans, and Training Office andlhave .not spoken to The Judge Advocate General since 
8Gmetime in 2005 - wheri he was a brigadier general. 

I .note thatno rulings in any law or discovery motion were distributed before was 
toldthatlwould not be extended. 

6. After the 11 Ap:ri12008 trial session, I realized that I not schedule atrial date 
which wotild allow me to concludethecasebefore 29 June 2008. lre rtedthat 
determination to COL Kohlmann. Based on the persons designated oolofJudges, 
he told me that he was planning to detail COL Parrish as military judge. 

Peter E. Brownbackill 
Colonel, UnitedSt;ates Anny 



Sowder, William, LTC, DoD OGC 

From: 
Sent: 
To: 
Subject~ 

Sowder, William, LTC, DoD OGC 
Monday, June 02,200810:19 AM 
Crawford, Gah, MAJ, DoD OGC . 
RE: Comment Re MJ Change in USv Khadr 

Your blackbeiry is probably too small to pick up all the distro. You are oil there and it is open. 

LTC William C.Sowder, USAR 
Attorney Advisor 
Military Commissions Trial Judiciary 
Department of Defense 

-----Original Message-----
From: Crawford, Gail,.MAJ, DoD OGC 
Sent: Monday, June02,2008.10:14 AM 
To: Sowder, William, LTC, Dol)()QC 
Subject:R.e:Comment Re vK.hadr 

Sirthe cc·list was truncated so I see my 11ame. Was.this anopen copy or blind? 

C;\I)TION: Information contained in 1:hlsme8Sf).$C maybe protected by the llttomey/client, attorney )VOrk 
prodl.jct, d,el' tive process or otherptivileges. Do not disseminate further without approval from theOftlce 
of the DoD Counsel. 

Sent from my Blac~e:IT:)'Wireless Handheld 

----Original Message-----
From: Sowder, William, LTC, DoD OGC 
To: Petty, Keith, CPT, D()D Groharing, Jefl;Maj,DoDOGC; Kuebler, 

nhTI.lVIr. DoD OGC 

-



Sent: Mon Jun 02 09:31:07 2008 
Subject:. Comment Re MJ Change in US vKltadr 

LTC William. C. Sowder, USAR 
AttorneyAdvisor 
Military Commissions Trial Judiciary 
Department ofi)efense 

-----Original Message----­
From: Kohlmann Col Ralph 
Sent: Monday, June 02, 2008 9:00 AM 
To: Sowder, William~ LTC, DoD OGC 
Sl.lbject: Comment Re MJ Change in US v Khadr 

LTCSowder: Please forward this message to the appropriate persons. 

On 29 2008, ·I detailed COL Patrick Parrish as the military jl.ldge in the case of United States v. K,hadr. 
COLPeter E. Brownback ill had been detailed as the military jUdgepri()rto £hataction. 

Rule for. Military Commission 505 reads a.s] ~ollows: "Before the military commissi()l!lis assembled, the military 
judge may by the Chief Trial Jl!dgei without cause $hown on the record." This provision ~fth~ 
Manual fo rmssions is a virtual mirror of its counterpart inthe.Manual for Courts Marital. Asfu a 
court-martialinvolvinga trial before members, the point of "assembly'! it1a military commission occurs 
following the seatfugofthemembers. The caseofU.S. v Khadris stiU..inthepre ... a§sembly stage ofthe 
proceedings. Since a change of military judge at the pre-assembly stage does nofrequire a showing of good 
cause on the record, no explanatory commentaccompanied the notice of the changejssued with regard to U.S. v 
Khadr on 29 ?vfll¥ 2008. Itisworthy of note that the simple language usediri the U .S.v Khadr notice of change 
was the sameasffiafusedjn the several change notices issued in otherMilitaryCommissions cases. 

As a general rule, it is inappropriatefor individual judges or the Military CotnmissionsTrial Judiciary to join in 
the public debate concel'ningthe Military Commissions; In that the change ofmilitaryjudge in U.S. v Khadr 
has generated discussion about the independenceofthe judiciary, however, I have determinedt.hat a short 
comment is in order. 

Colonel Brownback retired fu>m active duty after 30years of commissioned service in1999. He was initially 
recalled to active duty for a period of one year in conjunCtion with the Military Commissions in 2004. Colonel 
Brownback's recall orders were then extended by the Army for an additional year on three occasions. His 
current recall orders will expire on<29 June 2008. 



In late 2007 twas aware that COL Brownback's recall orders expired on 29 June 2008. In order to facilitate 
ColonelBrownback's ability to preside over the case of United States v, Khadr through its Cl;)nclusion, I 
requested thatanadditional extension to his oni~beissued. Colonel Brownbackwasawareofmyrequest and 
stated that he W{lS willingto continue in the service <?!his country for as long as deemed appropriate by the 
cognizant authorities. · TheAnny ultimately decided againstissuing an additional extension to (;:OL 
Btownback's recall orders. 

The decision not to extend Colonel recall orders for a fifth year was made by the Army in February 
2008>lt is my understanding that this d as based on a number ofmanpowfJJ::management 
considerations unrelated to the MilitarY Colll111issions process. 

In light ofthafde¢ision, it became apparent to Colonel Brownback and myselfthattht':iitigatiori inU.S.v Khadr 
might extend beyolld Colonel Brownback's period Qfrecalled active service. AccordinglY(, we hl:ld a full 
discussion regarding the most appropriate time for him t6 ll<:tnd the case off to another judgeifarid when it 
became clear that the matter would notbe resolved before 29 June 2008. We ultimately determined that the best 
timet() make the change would be after completion of what are referred to as the "law motions,''but before 
litiga:tion of what are referred to as the "evidentiary motions." Thatpointwas reached in late May 2008 after 
Col(.)f1el Brownback had issued his ruling on thelast of the pending law motions, and the trial start date had 
beerieontinued such that the trial would not be completed before 29 June 2008. 

The. change of military judge in US v. Khadr was made bymesolelybecauseCOL Brownback would not be on 
active duty to try the case to completion. My detailit1~ ?f~O.therjudge was completely unrelated to any actions 
that Colonel Brownback has taken in this or any other<:ase.. Any suggestion that my detailing of another 
military judge was driven by or prompted by any decisions ot rulings made by Colonel Brownba · 
At1ysuggestion thatCOL Brownback asked to return to retir the case of US v. Khadr 
c<:rntpleted is also incorrect. 

VIR, 

Ralph H. Kohlmann 
Colonel, U.S. Marine Corps 
Chief Judge, MCTJ 



.!"f.nntey, Stephen R COL OT JAG 

Fr4)m: 
Sent: 
To: 
SubJect: 
Si!Jned By: 

Attachments: 

TrM Schedule· US 
v Khadr-... 

s, 

Kohlmann Col Ralph 
Tuesday, December 
Henley, R 

Trial Schedule· US v Khadr- 28 Nov 07.pdf 

1. Per our conversation, here is the litigation schedule ordered by Col B 
in US v Khadr. (See attachment and email below) It orders a schedule for 
litigating motions and getting through to voir dire of the members and 
assembly of the court on 5 May 2007. If that were accomplished, we would 
e~pect the trial on the merits to commence shortly thereafter. It is 
difficult to project how long the trial will run. 

2. That being said, it is very likely that the schedule will be modified in 
response to expected requests for continuance from one or both sides. I 
anticipate a rather large number of motions. I also expect that the 
e~change of motions/responses/relies/etc will lead to accompanying requests 
fer time extensions and/or a court ordered modification to the trial 
schedule in order to facilitate adequate and orderly resolution of the 
issues. 

3. Col B has been working on these MCa since day one. Based on his very 
ccnsiderable abilities and experience, he is especially well suited to 
address what will be complex, first time litigation concerning the 
anticipated issues. I am hopeful that it will be possible to, at a minimum, 
extend his retired recall status for period long enough to allow him to see 
Khadr through to its conclusion. In the event that the rate of case 
referrals picks up to encompass the rumored 40-80 additional cases, 
consideration should also be given to maintaining Col B as an asset for 
service on other cases as well. 

4. In the unhappy event that extension of Col B's orders is not possible, I 
would appreciate knowing that sooner rather than later. Rule for Military 
Commissions 505 provides that I can replace a judge for any reason prior to 
assembly. After assembly it can only be done for good cause shown. It may 
well be that the expiration of Col B's recall orders amount to good cause. 
That being said, it is fair to say that a directed change of the MJ at any 
time may be problematic. Accordingly, if I really am faced w/ a drop dead 
date of 30 June, I would like to know that ASAP so I can determine the most 
appropriate time to make a change, I again stress that I strongly believe 
that the MC process would be best served by doing what needs to be done to 
avoid having to make a MJ change in this case. 

5. Pls advise if you need any further info from me re this matter. 

V/R, 

Ralph H. Kohlmann 
Colonel, U.S. Marine Corps 

sions Trial Judiciary DSN 
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From: Chappell, Danny, LTC, DoD OGC 
Sent: Wednesday, November 28, 2007 13:05 
Tc~ Kuebler, William, LCDR, DoD OGC; Snyder, Rebecca, Ma, DoD OGC; Berrigan, 
Michael, Mr, DoD OGC; Murphy, John, Mr, DoD OGC; Groharing, Jeff, Maj, DoD 
OGC; Pett Keith CPT DoD OGC 

ect: FW: Trial Schedule - United States v. Khadr 

COL Brownback has directed that I forward the email below and the attachment 
to counsel and other interested persons. 

v/r, 

LTC Mike Chappell, USAR 
Senior Attorney Advisor 
M:.litary Commissions Trial Judiciary 
DE~partment of Defense 

From: Pete Brownback [mailto 
Stmt: Wednesday, November 28, 20 7 12:49 
To: Chappell, Danny, LTC, DoD OGC 
Subject: Trial Schedule - United States v. Khadr 

L'rC Chappell, 

Please forward the email below and the attachment to the counsel in the 
c.1se of United States v. Khadr. Please distribute it to other interested 
p•~rsons. 

COL Brownback 

Counsel in the case of OS v. Khadr, 

1. Attached is the current trial schedule in this case. The trial 
s•::hedule incorporates the commission's responses to matters raised by the 
d,:fense and the prosecution in their emails on the draft trial schedule. 

2. The commission urges the parties to pay particular attention to Note 
2 of paragraph la. I£ a motion, response, or reply is completed prior to 
t:1e NLT time, counsel should send it to the commission and opposing counsel. 
H·::>lding such matters until the last moment is not good practice. 

2 

' ..... 





UNITED STATES 
OF 

AMERICA 

v 

OMAR AHMED KHADR 
alk/a "Akhbar Farhad" 
alkla ••Akbbar Famad" 

alk/a .. Ahmed MuhammedKhahi" 

l .•• 'l'he following trlatschedUle is ordered. 

a. Law Motions: 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Schedule for Trial 

28 November 2007 

Defense law motions are due as detailed below L Prosecution shall give noti~ 
any law motions NL T 1630 hours. 7 December 20()7 - due dates . .for .such motions will be 
established upon receipt of notice of motions. 

1. 7 December 2007 - 7 law motions. 

2. tlJanuary·2008- ?law motions. 

3. 18 January 2008 - Allremaining law motions. 

Note 1: Motions will have as their 1mderlytng legal premise •110 more than one 
legal basis. /fthere is more than one/ega/ basis, tMn there shouldbe more than one 
motion. Law motions include motions relative to sentencing. 

Note 2: Motions, response, and reply due dates are a No Later .. Than date. 
Counsel for boih sides are advised that any motion, response, orreply which is ready/or 
submission prior to the due date shou.ldbesubmitted when completed. The efficient and 
properpr()Cess of motion practice wil/NOT be enhanced by delivering multiple motions, 
responses/ or replies to the Commission or opposing party at the last possible moment. 

Note3: The due .. da..tesset tn this.orderapply to those moti:oitsa/)out which 
cou~elshould currentlyoe aW(Jre - clutnges in the law or in factualcircumstances may 
reqiii:rii/Jtrther motions. 

b. 4-8 February 2008: .. Hearing in Guantanamo re law motions. 

Note:. ThiiCommission iS blocking off ihe entir.e.week of 4~8 February to hear 
law motions. 'fh.eexact date within that block timewillbeestablishedfo/lowingrecetpt 
of motions and other information. 

1 



GENERAL COUNSI';:L OF THE. DEPAR'rhl'!:Nt OF DEFENSE 
1600 OD'.ENSE P!N'i"AGON 

WA$ffiNGTQN. 0 .. <:, ao301'1~ 

FEB tr7 1007 

MEMORANDUM FORTHE SECRE!ARJESOFTHE MILITARYDE.PARTMENTS 

SUBJECT: Nominations for Military Judges for Trials by Military Commission 

The Military ComniissiQ1lB Act of200CH"MCA''}authllti.Zestria1 by military 
commission for alien unlawful ene1Jly combatants who'Vi&mte .tbeJaw ofw$' and et;Jmmit 
otller pffenses triable by military commissions; The MCA reij\Jires that tullitaryjudges 
be d~iled to each military commission~ The military judges. over the 
ltriiirarybommissionstowbichtheyb,av~600ndetafied. Rule Colnmissions 
C'RMC1SOJ(h) requires the Judge A(Jvij(;ateueneral of each MllitaujtDepartment to 
no~ individuals to serve as nuli1Myj!(tg~ t\)r these military commis$lons. 

~ '" " "" ' " -~ 

Tbqualit)tfor· duty as a military judge f'or a military commissiol'lt the military 
judge mUst be "~Commissioned officer of~ armed f<.lf'Ces, serving on active duty who is 
a member Qftheimr ofa Fedetal coU~t,: or a member of the bar ()f~ highestco~rt of a 
~tate or ~ District .ofCol11Jllb~.and\Vho is certified to be qu~iifted fO:duty under tO 
t1.§.(:, § 826as a military jUdge in general eo~martial bytl»JudgeAdvQ91tftGeneral 
o.fth¢EI.lllled force of which suchmilitacyjudgeis a member.'' See R.'M§'5;~2(c) and 10 
U.S.C. § 94Sj (b). Furthermore, eacbn,omil:.lee must have at least two years of'~rience 
as a miii~judjewhiie eertified to be qualified for duty as a military jUdge in a ·gimeral . 

. ··· . M .5.03(b )(1) .. rr an officer who is not currently on aCtive du1~{tS 
a military judge for the uillitary coiXl!l'ri$sioll$1 that ind.Mdlla1 ~a!t 

this purpose in. accordance with applicable service 

The evidenCe presentedJ.n the mili ssions may be c)assified at the TOP 
SECRET/ Sensitive Colt1partmented lttf~oo(TS/SC}J'level Nominees fornillltary 
judges must possess at least a TS clearance .. Jt is preferred: thatQQmiJl,ees have a TS/SCI 
clearance orTS with SCl eligibility clearance. 

When not performing duties with the military collUll.iSsi()ns, a military judge may 
p~rform other duties as assigned to him by or with the approval ofthe Judge Advocate 
generaTor his designee. See l 0 UsS"C·. § 948}{-e) imd. RMC. 502(C)())• The military 
c6nuniss~onjudgesmustbe:availableforexte!ldedperiodsoftempomydtttyft\~1rialsat 
the U.S. NavafStation, G'W'W:tanamo Bayt Cub<~. 

I that each ~litary Department nominate at least three military judges: by 
submitti their 16,2007. You may nominate 1llOre than three jlldge!i 



' 

if you kave qualified officers available. The Convening Authority will select one of these 
indivi®als (in the grade of0-6} to serve as the ChiefMUitary .fudge. The ChiefJudge 
wm be :responsible for detailing individuals 1o serve as military judges at the military 
commiSsions. 

I further request that you submit each nommee•s HQ.R.B," ''SURF~" ''SRB .. {ar its 
equivalent); documentation of the nommee•s Article 26(b) and (c), UCMJ certification as 
a military judge or a statement from the nominee's supervising ChlefMilitaryJudge 
indicating the date of certification; and a military biography. 

My point of contact is Colonel Wendy kelly, the Ex~c!ltive Officer to the 
Convening Authority for Military Commissions. Your response·to this request should 
be submitted directly to her. She can be contacted at (703} 699-2758. 

1-ffJIJt~ -
William J. Ha:n~ 

cc: 
The General Counsel oft.be Department of the Anny 
The General Counsel of the Department ofthe Navy 
The General Counsel of the Department of the Air Force 
Counsel for the Commandant of the Marine Corps 
The Judge Advocate General of the Army 
The Judge Advocate General of the Navy 
the Judge Advocate General of the Air Force 
The Staff Judge Advocate to the Comman.dant of the Marine Cozps 



OMCfJ 

OFFICE OF 'l'HE SECRETARY OF' DEFENSE 
OFFICE OF MIL\TARY COMMISSIONS 

1 600 DEFENSE PENTAGON 
WASHINGTON. OC 20301·1600 

ME~10RANDUMFOR ASSiSTANT SECRETA~Y QF THE ARMY (MANPOV{ER AND 
RESERVE AFFAIRS) 

SUBJECT: Consent to Recall to Active Duty for COL Peter E. Brownback. l 

I tlm aware that MG Scott C. Black, The Judge Advocate General. has submitled o;, request to 
cx.lcnd my cum:nt recall for the period of 1 July 2007 to 30 June 2008. 

I um willing tt) ·serve on act:ive dnty for the additional period requested, 

.!\ A A 
UTE~R~VNBACK, Ill 
C'OL,JA 
Military Judge, Military 

CommiSsions 



OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE· OF MILITARY COMMIS$10NS 

1600 DEFENSE PENTAGON 
WASHINGTON, OC 20301•1600 

MEMORANDUM THRU ARMY Gl. ATTN: DMPP 

FOR AiSSISTANTSECRETARY Of TilE ARMY (MANPOWER AND RESERVE 
AFFAIRS), ATTN: DASA (HUMAN RESOURCES) 

StJBJECT: Consent to Recall to Active Duty for COL Peter E. Brown back, 

I am aware that MG Scott Black, The Judge Advocate General, has submitted a request to 
extend'my current recall for the period of 1 July 2006 to30 June 2007. 

I am v.iUing to senre on active duty for the .additionalperiod requested. 

,A 9, A~ 
P~T~ 13~0WNBACK. lil ~ MVf.. tL :UJD 6 
COL,JA 
Chief Presiding Officer 


