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1 hereby acknowledye raceipt of a copy of the recor
United States v. Cu. 5. A. Burton,

rd of trial of
delivered to me at

14

this day of-

I do / do not have matiers to submit pursuant to R.C.M. 1105 and
1106 MCM, 2650,

First Lieutenant C. J. Dewberry
U.S. Marine Corps

DOD JUNE 2579




¢ -

PROCEEDINGS OF A SPECIAL COURT-MARTIAL
The military judge called the Article 39(a) session to order
at Marine Corps Base Camp Pendleton, California, in the case of
the United States v. Corporal S. A. Burton, U.S. Marine Cocrps, at
0815, 23 March 2004, pursuant to the following order:

[END OF PAGE]
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UNITED STATES MARINE CORPS
3RD BATTALION, S5TH MARINES
1ST MARINE DIVISION [REIN), FMF
BOX 555483
CRMP PENDLETON, CA 92055-5483

IN REPLY RETRR TO:

5813

EBH

CMCO Ser:$#1-04
9 Feb 2004

SPECIAL COURT-MARTIAL CONVENING ORDER 1-04

Pursuant to authority contained in paragraph 0120b(3), Judge
Advocate General of the Navy Instruction 5800.7C, of 3 October
1990, a special court-martial is convened and may proceed at
Marine Corps Base, Camp Pendleton California, or at any such
authorized place as directed with the following members:

Captain B. P. Collins, U.S. Marine Corps;

Captain T. E. Robertson, U.S. Marine Corps;

First Lieutenant B. R. Chontosh, U. S. Marine Corps Reserve;
First Lieutenant S. Rosales, U.S. Marine Corps Reserve;

Second Lieutenant J. W. Burgess, U. 5. Marine Corps Reserve and;
Second Lieutenant R. A. McIntosh, U.S. Marine Corps Reserve

> P.g&. MALDA

Lieutenant
United Sta
Commanding

*s Marine Corps
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UNITED STATES MARINE CORPS
3D BATTALION STH MARINES
1ST MARINE DIVISION (REIN), FMF
BOX 555401
CaAMP PENDLETON, CA 92055-5402

IN REPLY REFER TO:
5813

Legal

CMCO Ser: la-04
04 Jun 04

SPECIAL COURTS-MARTIAL CONVENING ORDER 1a2-04

Special Courts-Martial Convening Order 1-04 dated 9 Feb 2004 is modified as
follows spacifically for U.S. v. Corporal Scott A Burton, U.S. Marine Corps

only:

Dslete

Captain Brendan P. Colling, U. S. Marine Corps:
Captain Brian R. Chomtosh, U. §. Marine Corps;
First Liéutenant Samuel Rosales, U.S. Marine Corps Reserve

Adq

Major Hugh C. Curtright IV, U. S. Marine Corps:
Captain Thomas B. Noel, U. §. Marine Corps;
Captain David L. Kowalski, U. S. Marine Corps

Membars

Major Hugh C. Curtright IV, U. S. Marine Corps;

Captain Thomas B. Noel, U. 5. Maripne Corps:

Captain David L. Xowalski, U. 5. Marine Corps;

Captain Timothy E. Robertscn, U.S. Marine Corps;

First Lieutenant Joshua W. Burgess, U. S. Marine Corps Reserve;
First Lieutenant Rex A. McIntosh, U.S. Marjne Corps Reserve

f

P. MALAY

Liedkenant C nel

United States/Marine Corps
Commanding

ORIGINAL
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UKNITED STATES MARINE CORPS
3D BATTALION 5TH MARINES
1ST MARINE DIVISION (REIN), FMF
BOX 555401
CAMP PENDLETON, CA 92055-5401

IN REPLY REFER TO:
5813

Legal

CMCO Ser: 1b-04
11 Jun 04

SPECIAL COURTS-MARTIAL CONVENING ORDER 1b-04

Speclal Courts-Martial Convening Order la-04 dated 4 Jun 2004 is modified as
follows specifically for U.S. v. Corporal Scott A Burton, U.S. Marine Corps

only:

Dalste

Captain David L. Kowalski, U. S. Marine Corps
First Lieutenant Joshua W. Burgess, U. S. Marine Corps Reserve

adad

First Lieutenant Michael V. Prato U. S. Marine Corps
First Lietuenant John F. Campbell U. 5. Marine Corps Reserve

Membars

Major Hugh C. Cuxtright IV, U. S. Marinre Corps;

Captain Thomas B. Noel, U. S. Marine Corps;

Captain Timothy E. Robertson, U.S. Marine Corps:

First Lieutenant Rex A. McIntosh, U.S. Marine Corps Reserve
First Lieutenant Michael V. Prato U. S. Marine Corps

First L).etzenant Jchn F. Campbell U. S. Marlne orps Reserve

o0k

MALAY
Lze tenant Co}/o el
United State
Commanding

ORIGINAL
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PERSONS PRESENT

Commander C. L. Reismeier, 0.S. Navy, MILITARY JUDGE;

Captain R. M. Manning, U.S. Marine Corps Reserve, TRIAL COUNSEL;
First Lieutenant A. Pettes, U.S. Marine Corps Reserve; ASSISTANT
TRIAL COUNSEL;

First Lieutenant C. J. Dewberry, U.S. Marine Corps Reserve,
DEFENSE COUNSEL.

PERSONS ABSENT

MEMBERS;
Mr. F. J. Spinner, U.S. Air Force (Ret), CIVILIAN COUNSEL.

Cerporal Scott Burton, U.S. Marine Corps, the accused, was present
and attired in the appropriate service uniform with all
decorations and awards to which he was entitled.

Sergeant K. Johmson, U.S. Marine Corps, the detailed
court reporter who had been previously sworn, was present.

The trial counsel announced his legal qualifications and status as
to oath; that he had been detailed by the Officer-in-Charge,

Legal Services Support Team Delta, Camp Pendleton, Californiz; and
that he had acted in no disgualifying capacity.

The assistant trial counsel announced his legal gqualifications and
status as to ocath; that he had been detailed by the
Officer-in-Charge, legal Services Suppeort Team Delta, Camp
Pendleton, California; and that he had acted in no disqualifying
capacity.

The assistant trial counsel was duly sworn.

The detailed defense counsel announced his legal qualifications
and status as to oath; that he had been detailed by the Senior
Defense Counsel, Legal Service Support Team Echo, Camp Pendleton,
California; that he had acted in no disgualifying capacity; and
that no other defense counsel had been detailed to the case. The
defense counsel went on to state that the accused had retained
civilian defense counsel, but waived his presence during the
arraignment. .
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The military judge stated that civilian counsel must file a notice
of appearance with the Court before the next session.

The military judge advised the accused of his rights concerning
counsel. The accused stated that he understood his rights with
respect to counsel and that he chose to be defended by First
Lieutenant Dewberry, his detailed defense counsel, as well as
Mr. Spinner, his civilian counsel.

The military judge stated his legal gqualifications and status as
to oath and that he had been detailed by the Circuit Military

Judge of the Sierra Judicial Circuit.

The military judge stated that he would not be a witness for
either side in the case and was not aware of grounds for challenge
against him.

Neither side desired to voir dire or challenge the military judge
for cause.
The military judge advised the accused of his rights with respect

te forum. The accused stated thaz he had ccnsulted with his
- defense counsel and had been informed of his right to request a

triai by menmbers, including cne-third enlisted perscns. The
military judge approved the accused's roguest to rescrve forum
selection.

The accused was arraigned on the following charge and
specification:

[END OF PAGE])
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CHARGE SHEET
. PERSONAL DATA _

1. NAME OF ACCUSED (Last, First, M1 2, SSN 3. RANK/RATE 4. PAY GRADE

BURTON., Scott A, (b)(6) ' Cpl E-4

S. UNIT OR ORGANIZATION

8. INITIAL DATE b. TERM

3rdBn, 5thMar, 1stMarDiv, CamPen, CA 92055 2 Oct 00 4vyrs
1.7 PAY NTH_ 8. NATURE OF RESTRAINT OF ACCUSED | 8. DATE(S) IMPOSED
! oBasic |v SEMFOREIGNDUTY | ¢ JOTAL % Y

172632 0t 17%.%%4 T None N/A
$1599-86-"1' . None $4575-86-

i CH 13 D SPECIFICATIONS
10. CHARGE I: VICLATION OF THE UCMJ, ARTICLE Bl

SPECIFICATION: In that Corporal Scott A. Burton, U.S. Marine Corps, on active
duty, did, st Ad Diwaniyah, Irag, between on or about 1 June 2003 and until on or
about 6 July 2003, conspire with Corporal Jeffery E. Case, U.S., Marine Coxps, to
commit an offense under the Uniform Code of Military Justice, to wit: assault, and
in order to effect the object of the conspiracy rhe mair rnrporal Scott A. Burton
received a fire extinguisher from Corporal b)(6) ‘ and then used that fire
extinguisher to spray its contents in the S.al.‘r: ailu vogy oL an lragi detainee.

CHARGE II: VIOLATION OF THE UCMJ, ARTICLE 93

SPECIFICATION 1: In that Corporal Scott A, Burton, U.S. Marine Corps, on active
duty, 4id, at Ad Diwaniyah, Irag, between on or about 1 June 2003 and until on or
about 6 July 2003, maltreat Iragi detainees, persens subject to his orders, by
locking them in an abandoned tank.

SPECIFICATION 2: In that Corporal Scott A. Burton, U.S. Marine Corps, on active
duty, did, at Ad Diwaniyah, Iraqg, between on or about 1 June 2003 and until on or
about 6 July 2003, maltreat an Jraql detainee, a person subject to his orders, by
spraying the detainee with a fire extinguishex.

SPECIFICATION 3: 1In that Corporal Scott A. Burton, U.S. Marine Corps, on active
duty, did, at Ad Diwaniyah, Irag, between on or about 1 June 2003 and until on or
about 6 July 2003, maltreat Iragi civilian detainees, persons subject to his
orders, by forcing the detainees to kneel in front of fighting holes while he drew
his pistol behind them and fired a round next to the head of one of the detainees.

_IIl,_PREFERRAL .
1a. NAME OF ACCUSER jLasy, Firsi, Mi) b. GRADE ¢. ORGAMIZATION OF ACCUSER

HOMAS, QUALIN T PEC SveCo, HqSvcBa, 18tFSSG

) s.;ﬁ;: icwxﬂ 4&““ 4 ) WJZ /008

AFFIDAVIT: Before me, the under?'gned. authorized by law 10 adminisier ocaths in cases of this charactar, personally sppeared the
above named accuser this ___Z. %% day of édnﬁsr 20_02 . and signed the foregoing charges and

specifications under oath that heleheris a person subject to the Uniform Code of Milsary Justice and that he/shq either has personal
knowledge of or has investigaled the matiers set forth therein and that the same are true 0 the bes! of his/hes knowledge and belief.

1. F. HAMILTON HgSvcBn, 1stFSSG, MarForPac, CamPen, CA

Typed Name of Officer . Organization of Qfficer

Judge Advocate
Officiaf Capecity io Administer Osths
(See RC.M. 307(b)-musl be commissioned offioer)

First Lieutenapt USMCR
Ce

SIN 0102-LF-000-4580

- ORIGINAL

DD FORM 368

DOD JUNE 2586




DD Perm 458, Charxge Shest, Supplemsntal Pags 2
United States v. Corporal Scott A. Burton, U.S. Marine Corpe

CHARGE III: VIOLATION OF THE UCMJ, ARTICLE 128

SPECIFICATION 1: In that Corporal Scott A. Burton, U.S. Marine Corps, on active
duty, did, at Ad Diwaniyah, Iraq, between on or about 1 Jume 2003 and until on or
about 6 July 2003, commit an assault upon an lragi detainee by firing a round next
to his head with a dangerous weapon, to wit: a loaded service pistol.

SPECIFICATION 2: In that Corporal Scott A. Burton, U.S. Marine Corps, on active
duty, did, at Ad Diwaniyah, Iraq, between on or about 1 June 2003 and until on or
about 6 July 2003, unlawfully strike an Iragi detainee by spraying his face and
body with a fire extinguisher.

8/¥ 0102-LP-000-4500

ORIGINAL

DD FORN 458
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The accused, thrcugh counsel, requested to reserve pleas and
motions until the date contained in Appellate Exhibit 1. The
military judge granted the request and adopted the dates contained

therein.

The military provided the accused a trial in absentia warning in
accordance with R.C.M. 804.

The Article 39(a) session recessed at 0824, 23 March 2004.
[END OF PAGE]
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AUTHENTICATION OF THE RECORD OF TRIAL
[pages 1-5}
in the case of

Corporal Scott A. Burton (b)(®) U.S. Marine Corps, 34
Battalion, 5th Marines, 1lst Marine Division (Reinforced), Camp
Pendleton, California 92055

In accordance with R.C.M. 1104 (a) (2) (B), Lieutenant Commander
Johnson, U.S. Navy, the military judge, was unavailable to review
the record of trial due to completion of temporary additional duty
and absence from the situs of the preparation of the record of
trial.
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The military judge called the Article 39(a) session to order at
0845, 2 June 2004, .

The military judge announced that all parties present when the
Court last recessed were again present with the following

exceptions:

Sergeant D. Cherry, United States Marine Corps, who had been
previously sworn, was the court reporter.

First Lieutenant Pettes, assistant trial counsel, had been
relieved from further participation.

Lieutenant Colonel S. M. Immel, United States Marine Corps, was
military judge.
The military judge stated his legal qualifications and status as

to oath and that he had been detailed by the Circuit Military
Judge of the Sierra Judicial Circuit.

The military judge stated that he would not be a witness for
either side in the case and was not aware of grounds for challenge

against him.

Neither side desired to voir dire or challenge the military judge
for cause.

The military judge reminded the accused cf his rights concerning
counsel. The accused stated that he still wished to be
represented by First Lieutenant Dewberry, his detailed defense
counsel, as well as Mr. Frenk Spinner. The accused waived

Mr. Spinner's presence at the session of court.

The military judge reminded the accused of his rights pertaining
to forum. The accused stated that he understood his rights wit
respect to counsel and desired to be tried by members.

The military judge granted defense counsel's request to reserve
motions until 14 June 2004.

The accused, through counsel, entered the fellowing pleas:

To all charges and specifications

thereunder: Not Guilty.

The Article 39(a) session recessed at 0850, 2 June 2004.
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The Article 39(2) session was called to order at 0819,
14 June 2004.

The military judge announced that all parties present when the
Court last recessed were again present with the following
exceptions:

Staff Sergeant D. D. Wyss, United States Marine Corps, who had

been previously sworn, was the court reporter;
Captain Snow, U.S. Marine Corps Reserve, ASSISTANT TRIAL COUNSEL;

Mr. Frank Spinner, U.S. Air Force {Ret), CIVILIAN COUNSEL.

The assistant trial counsel announced his legal gualifications and
status as to oath and that he had acted in no disqualifying
capacity.

The assistant trial counsel was duly sworn.

The civilian counsel announced his legal qualifications and status
as to ocath and that his office was located in Colorado Springs,

Colorado.
The civilian ccunsel was duly sworn.

The defense made a motion to grant appropriate relief to dismiss
on grounds of multiplicity and failure to state an offense.

Absent objection, the defense counsel requested that the military
Judge consider U.S. v. Curry. The military judge grantead the
request.

Absent okjection, the trial counsel reaquested that the military
judge consider Appellate Exhibit IV. The military judge granted
the reqguest.

The following witnesses for the prosecution were sworn and
testified in substance as follows:

©)®) Captain, 5th Marine Regiment, lst Marine
Division
DIRECT EXRMINATION
I have been with my current unit for almost two yearé. Prior to
this assignment, I was assigned to recruiting duty in
Pennsylvania. 1 also served with 3/5 from 14 August 2002 through

6 February 2004. I was a company commander within 3/5. I
commanded both Company L and Weapons Company. I commanded Weapons
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Company from 1 June until 6 February 2003.

In June of 2003 Weapons Company was assigned to the city of
Ad Diwania, Irag, along a river. Shortly thereafter, we moved to
Camp Got Some in the southern part of the city. Our mission was
to conduct security and sustainment operations within the city.
We established a permissive environment for coalition forces and a
non-permissive environment for the enemy. This was also known as
Phase IV operations. Phase IV operations began on Easter Sunday

2003,

I organized the company so that the 81 Millimeter Mortar Platoon
would provide local base security. The platoon also patrolled the
city. The Combined Anti-Armor Platoon supported combat patrols
and operations outside the city. At this time, the city was
relatively friendly to coalition forces.

The local security patrols within our area were a force
protection issue. We wanted to ensure no one conducted
pre-operational security con our camp or planned attacks. During
this time there was a problem with looting in the City.

While or security patrols, the Marines were to continue to use
the five S's. They were to still follow the guidance from the
ccrmanding general. As we would detain looters, we would
determine if they were a threat to our forces or merely looting.
If we decided that they were a threat, then we would secure them
and speed them zlong to military police or intelligence for

guestioning.

The five S's stand for securing, silencing, separating,
safeguarding, and speeding them teo the arpropriate authorities.
The decision to take detained Irzgis to the MP's was made by

-patrol leaders. Patrols were authorized to detain Iragis. If an
Iraqi was detained by a Marine patrol, they were not free to leazve
until being released. If an Iraqi was detained, arrangements were

made to transport them to an appropriate authority.

As the company commander, I informed my Marines that detainees
were to receive the same Geneva Convention rights as EPW's. I am
familiar with the Geneva Convention.

We understood that it was in our best interest to treat prisoners
with dignity and respect because we were living alongside them.
We wanted to ensure the population understood we were on their
side and were not occupiers but liberators.
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Iragis detained on patrol were restricted in their freedom until
they were released.

CROSS-EXAMINATION

In every case a determination had to be made whether an Iragi was
a looter or a threat. They may be militarily characterized as
possibly trespassers. Whatever their characterization, if they
were in an area we were tc safeguard, it was appropriate for them
to be stopped in order to ascertain what they were doing.

The Marines did not have the authority to have an lraqi carry
their gear or make them general laborers.

If it was determined that an Iragi was not an immediate threat,
the Marines were to instruct them to leave the area. More often
than not, Iragis were just asked to leave the area rather than
taken into custody. We encountered many of the same people over
and over again.

If an Iraqi was instructed tc go away and they disobeyed, there
was not a lot we could do. Many times they wouid leave because
they understood that we were the martial law. They did have a
responsibility to obey us. Many times we just convinced them that
for their cwn safety it was important for them to leave. We
arpealed to their commonsense. We did not encounter many who

defied us.

We would arrest and detain an Iragqi if we observed one Iraqi
harming or attempting to harm another. 1If an Iraqi said someone
stole their preperty, they would come to us and ask for an arrest.
Most of the time we turn those mattiers cver to the MP's.

REDIRECT EXAMINATION

If an Iragi was taken into custody and placed into the back of a
oMMWV and transported to another location, 1 would consider that
Iraqi subject to those Marine's orders.

RECROSS~EXAMINATICN

I think the word "detainee" is a general term. It was never
specifically defined to me.

EXAMINATION BY THE COURT

If an Iragi were detained, then an NCO would be responsible for
supervising them. "Detained" was a general term used for a person
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who was apprehended. A person was detained until we determined
what we were going to do with them. An apprehension occurred when
we stopped someone's movement. The majority of those apprehended
were released; the minority were detained.

Generally an apprehension was turned intc an detention when a
person was deemed to be a repeat offender. Those that we could
not make a determination on or those we suspected of something
more were also detained.

When an apprehension became a detention there was no one act that
occurred that signified the transition. When an apprehension
would occur a suspect may be flex cuffed and have their
identification taken to make a positive ID. The flex cuffs were
used to protect the Marines until they could determine what was .
going on. Once a determination was made that a person was not a
threat, then the Marines would cut the cuffs, return his
identification, and ask them tc be on their way. I would consider
this a short detention. :

2 v

For long-term detenticn the persen apprehended would Le taken to
another location. These detentions could last from an hour to a
few days, depending on the situation. For example, if a pexrscn
was held for more than six hours, they would be held in our camp
area. We did not have a makeshift brig. If we were going to heold

them we would find a shaded area, give them watcr, and post a
guard.

RECROSS-EXAMINATION

If an Iraqi had property they were not supposed to have, the
property weould be seized. Translators were used to assist cur
communications. Through the translators we wculd instruct the
Iragis not to do things. We had the power to tell Iragis to stop
doing thing 5 If they did not listen to our commands, what we
could do uhzi limited. We did not have the resources to apprehsnd
every looter and take them to a holding area to ascertain whether
they were thieves or to prosecute them. We were an
expeditionary-type police force and unit. I relied upon the
Marines to make cn-the-spot judgements to determine what to do in
regard to detaining or releasing Iragis.

REDIRECT EXAMINATION
If an Iragi was caught looting, they could be detained and

brought back to the compound if it was deemed necessary. The
Marines did have some power over the Iragis.

10
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The witness was warned, excused, and withdrew from the courtroom.

©)6) ' lance Corporal, 3d Battalion, 5th Marines,
1st Marine bivision

I have been at my present unit for a little over a year. I
checked in to Weapons Company abcut 3 June 2003, while deployed to
Ad Diwania, Iraqg. Our first compound was located in a police
station inside the city. We later moved to Camp Got Some outside
the city. The move tock place during the first part of July.

My sauad leader was Sergeant Taylor and my fire team leader was
Corporal (b)(s) :

I know the accused in this case. He was ancther fire team leader
within the sqguzd.

While we were deployed to Ad Diwania we had various missions. WRe
ran patrols within the city at times. Two or three fire teams
would go out on patrol at a given time. 1 understood that we were
patrolling the area to stop looters. There was also a UXO or
vnexploded oxdnance area that we had to safeqguard.

Vhen the patrol would encounter looters we would chase them off.
If wie got ahold of them, we would take them for o short time and
usually release them. The looters vould usually run when Lhsy saw
us coming. We would usually attempt to chase them down. After we
caught them we would detain them and bring them back to the
AMMWV's, We would sometimes release them to the Army MP's at a
different locatioen.

If a locoter was caught ve could detain them, put them intc
custocdy, and take them to the Army MF's and tuxn them over. We
could also detain them for a short time and just release them.
Manpower was a factor taken into consideration when making these
decisions. :

When our patrol would detain an Iragi, the patrol leader would
typically assign guards to the detainee to ensure they did not
escape and for safety reasons. When we apprehended an Iraqi for
looting and guards were placed on him, he was not free leave. The
squad leaders determine when to release the detainees.

I recall an incident taking place with a fire extinguisher. We
had caught looters with desks and chairs. Bfter we caught the
looters, we brought back one of the detainees to where the HMMWV
was. My fire team did not bring the detainee back to the HMMWV.
The HMMWV's were located at another location from where the Iraqi

11

DOD JUNE 2595



o ¢

was caught. I recall seeing the detainee in the location with the
vehicles. There were two or three HMMWV's at this location.

When I first arrived back at the HMMWV's the detainee was cn his
knees on the ground with his hands behind his back. The detainee
was being guarded. ’

I remember another incident involving a detainee where a round
was discharged from a pistol. The Iraqis in this situation were
looters as well. We drove up on them, jumped out of the HMMWV,
and apprehended them. After the locters were apprehended, they
were brought back to the HMMWV's and placed them in our custody.

I do not remember transporting these detainees to another

location.

When the three or four detainees were brought back to the HMMWV's
they were placed on their knees with their hands behind their
backs. These detainees were probably guarded, but I do not
recall. These detainees were not free to leave. 1If they would
have ran, we would have chased them down and apprehended them.
CROSS-EXAMINATION
The detainees in both circumstances were eventually released.
The witness was warned, excused, and withdrew Irom Lhe COULCrous.
The defense counsel made an argument on the motion.

The trial counsel presented argument on the motion.

The defense counsel made an argument in rebuttal.

r
O
(o]
o>

The Article 239(a) session closed at 0820, 14 Jun=

o
Q
[
Lo

The Article 39(a) session cpened at 09432, 14 Juns
The military judge and all parties present were again present.

The military judge denied the defense motion to dismiss for
failure to state an offense and provided the following findings of
fact: One, in June 2003, the accused was a member of Weapons
Company, 3d Battalion, 5th Marines, lst Marine Division; two,
during June 2003, the accused was involved in Phase IV cperations
at Ad Diwania, Iraq; three, Phase IV operations involved
transitional security of both military members ané Iraqi
naticnals; four, the accused accompanied patrols in support of
Phase IV operations; five, during Phase IV operations the accused

12
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would be involved in actions where Iraqi civilians were detained;
six, these detentions varied in duration from a few minutes to
much longer periods; seven, while detained, the Iragis had a dutv
to obey the Marines detaining them; eight, when an Iraqi was -
coalition forces, the coalition forces had a duty,

detainqu?%_
absentd other duty or order, not to maltreat Iragi civilians;

nine, the duty of an Iraqi to follow the direction of a Marine
that detained them was not transitional, but continued through the
detention and upon their release. For example, if an iragi was
told by a Marine not to enter a certain place, that order would
apply even upon the Iragi's release.

The military judge stated that the Court may supplement findings
at or before the authentication of trial.

The military judge asked the defense to clarify their second
motion, a motion for appropriate relief based on grounds of
multiplicity. The military judge stated that the motion appeared
to be a motion for relief based on unreasonable multiplication of

charges. The defense counsel concurred.
The defense counsel made an argument on the motion.

The trial counsel presented argument on the motion.

142

The dofense counsel made an argument in rebuttal.

The Article 39(a) session closed at 1003, 14 June 2004.
The Article 29(a) session opened at 1017, 14 June Z004.
The military judge and all partiss prcsent were again present.

The military judge granted the defense's motion in part. The
military judge stated that the accused may not be fcund guilty of
both Specification 2 of Charge II znd Specification 2 of

Charge 111, but that the accused may be found guilty of either
offense. The military judge went on to state that the members
would be instructed that they may only find the accused guilty of
Specification 2 of Charge IT or Specification 2 of Charge ITI.
The members would further be instructed that Specification 2 of
Charge III is the greater offense; that the accused may not be
found guilty of both Specification 3 of Charge II and
Specification 1 of Charge III; that they may only find the accused
guilty of Specification 3 of Charge II or Specification 1 of
Charge III; that Specification 1 of Charge III is a greater

cffense.
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The military judge stated that the Court may supplement findings
at or before the authentication of trial.

The military judge reminded the accused of his rights pertaining

to forum. The accused stated that he understood his rights with
respect to counsel and still desired to be tried by members.

The accused, through counsel, entered the folliowing pleas:

To all charges and specifications
thexreunder: Not Guilty.

The defense counsel stated that he did not anticipate filing
additional motions.

The trial counsel offered Prosecution Exhibits 3, 4, and 6 for
identification. Absent objection, Prosecution Exhibits 3, 4, and
6 were admitted inteo evidence.

The Article 39(a) session recessed at 1035, 14 June 2004.

[END OF PAGE]
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The Article 39(a) session was called to order at 0910,
15 June 2004.

The military judge and all parties present were again present.

The defense counsel stated that they had seen the cleansed charge
sheet, Appellate Exhibit XI, and had no cbjection. The defense
counsel further stated that they had seen the member's folders and

had no objection,
The military judge and counsel discussed proposed voir dire.
The Article 39(a) session recessed at 0916, 15 June 2004.

The Article 39{a) session was called to order at 1232,
15 June 20014.

The military judge and all parties present were again present.
The following members entered the courtroom:

Major Hugh C. Curtright IV, U,S. Marine Corps;

Captain Thomas B. Noel, U.S. Marine Corps;

Captain Timothy E. Robertson, U.S. Marine Corps;

First Lieutenant Rex A. McIntosh, U.S. Marine Corps Reserve;
First Lieutenant Michael V. Prato, U.S. Marine Corps;

First Lieutenant John F. Campbell, U.S. Marine Corps Reserve.

The military judge administered preliminary instructions to the
members of the court-martial.

The members of the court-martial were duly sworn in accsrdance
with R.C.M. 807.

The court-martial was assembled.

The trial counsel stated the genéral nature of the charges and
specifications in the case. That the charge was preferred by
Lance Corporal Q. Thomas, United States Marine Corps, and was

properly referred to trial by the Commanding Officer of
3d Battalion, 5th Marine Regiment.

The military judge, trial, and defense counsel conducted voir dire
of the members collectively and individually. -

The trial counsel had no challenge for cause.

The defense counsel had no challenge for cause.
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The military judge expressed his concern with First Lieutenant
McIntosh sitting as a member on the grounds that he was ill.
Absent objection, the military judge excused First Lieutenant
McIntosh from further participation in the court-martial. The
military judge ascertained whether the excusal of First Lieutenant
McIntosh would in any way prejudice the defense. The defense
counsel stated that it would not.

First Lieutenant McIntcsh entered the courtroom and was excused
from further participation in the court-martial.

The trial counsel had no peremptor§ challenge.

The defense counsel exercised their peremptory challenge upon
Captain Noel.

The members entered the courtroom.

The member challenged was excused from further participation in
the court-martial and withdrew from the courtroom.

The military judge administered further preliminary instructions
to the members of the court-martial.

The court-martial recessed at 1337, 15 June 2004.

The court-martial was called to order at 1349, 1% June 2004.
The military judge and all parties present'were again present.
The trial counsel made an opening statement.

The defense counsel made an opening statement;

The following witnesses for the prosecution were sworn and
testified in substance as fcllows:

(©)©) Lance Corporal, 3d Battalion, 5th Marines,
1st Marine Division :

DIRECT EXAMIMATION

I am presently assigned tc Weapons Company. I am a member of
Headquarters Platoon. My MOS is 0341. I joined my present unit
in June of 2002. I deployed to Irag with my current unit, I
cannot recall when my company arrived in Kuwait, but it was in the
beginning of the year.
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In June and July of 2003, Weapons Company was located in
Ad Diwania, Iraqg, which is two-hours south of Baghdad. The
Weapons Company compound was located in an abandoned Iraqgi
military base known as Camp Got Some.

I recognize Prosecution Exhibit 3 as part of Camp Got Some.
There are some HMMWV's depicted in the exhibit next to the

buildings.
I cannot recall the name of my squad leader or fire team leader.

My platoon was performing patrols within Ad Diwania. We would
arrest or apprehend Iraqis that were stealing or loitering. We
would encounter these Iragis stealing while on security patrols
north of our camp and around the tank factory. The most security
patrols I have done in a week was three or four.

Two HMMWV's with a squad of five in each would go out on one-hour
patrols.

1 recognize Prosecution Exhibit 4 as the tank factory nea:x Camp
Got Some. Camp Got Some is in the lower, center portion of the
diagram. The tank factery is in the upper, center portion.

Looking at the diagram, we would start our patrols on the main
road heading toward one o'clock. We would then make a left anad
proceed toward ten o'clock. While we were patrelling through
these buildings we would check for Iragis. The Iraqgis would take
metal from the tank factory and proceed toward ten o'clock. The
Iragis would travel on the back rcads. Some of cur patrol route
is not depicted on the diagram. Our patrols would conclude back
at Camp Got Some. :

I know the accused in this case. He stayed in the room across
from me in Camp Got Some. He stayed in the room next to me in Szn
Mateo. The accused was part of my squad.

1 cannot accurately recall an incident involving a fire
extinguisher, but I made a statement that would refresh my memory.
The incident would have taken place in the morning. I did not
really keep track of time, but I know it was in the summer months.
Cn this occasion we were patrolling behind the tank factoxy.

Before the incident with the fire extinguisher we were on a

normal patrol with two vehicles. Sergeant Taylor was the patrol
leader on this occasien. I cannot recall whose vehicle T was in.
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Our patrol led us into the tank factory and we looked around. We
then went out behind the factory and saw two Iragis with a donkey
cart full of metal objects. They were going to the main road that
is depicted on the exhibit.

I do not recall whose HMMWV caught the Iragis that were stealing;
1 was off chasing the donkey cart that belonged to the Iranis we
were pursuing. After I caught the donkey cart, Corporal H(b)e)
came up in the HMMWV and picked me up and brought me back to where
Sergeant Tavlor's vehicle was. T recall that Serceant Tavlor.
Corporals (@) and Burton, @ye) @ s " and
DOC(M@) were present around the HMMWYV. i o

After we caught the donkey cart, we examined what they took and
determined that it was not really anything that would bring us
harm. There were metal pipes and sheets of metal inside the
donkey cart.

The Iraqgis and the donkey cart were hard to miss. When the
Iracls saw us coming for them they ran. Vhen we saw them run we
toch cff aitoy thaw.

When I arxived back to where the vehicles were, I saw one Iraqi
sitting Indian style on the ground with his hands on his knees.
The Marines were surrounding him. There were two Iragis totasl. 7
cannot recall what happened to the other but I think he ray have
ducked underneath some bushes and hid.

I recognize Prosecuticn Exhibit 1 as a depiction of how the
vehicles were positioned. I was located in what has been marked
as Sergeant Taylor's HMMWV. I think all of Prosecution Exhibit 1
is incorrect. Sargeant Tayloer's vehicle was up next to Corporal
Case's vehicle. The Iraqi is depicted in the correct position on
the diagram. I remember there being Marines surrounding the Iraqi
in a half-circle.

When we pulled up in the HMMWV I got out and went to Sergeant
Taylor's HMMWV and started eating an MRE. Corporal(T@) was
sitting next tc me. Corporal Burton was in the middle of the
half-circle. I draw a blank from this peint.

I saw an Iragi get sprayed with a fire extinguisher by Corporal
Burton. Corporal Burton got the fire extinguisher from Case's
HMMWV. Corporal Burton asked if there was an extinguisher in
Sergeant Taylor's truck. He did not ask me directly. I picked
one up and it was full, but I told him it was empty. I knew what
he was going to do because Marines have done it in the past. I
did not have any conversations with Corporal Burton prior to him
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spraying the Iraqi.

When the fire egtinguisher was sprayed powder came out. The
powder from the extinguisher hit the Iragi in the midsection.

When the Iragi was hit with the powder he was sitting Indian
style with his hands on his knees. Corporal Burton took out the
fire extinguisher hose and sprayed the Iraqi in the midsection.
There were a few Marines standing around watching this take place.

When Corporal Burton sprayed the detained Iraqi he was standing
directly in front of him, about five to eight feet away. The
Iragi was facing the same way the vehicles were. 1 was ten to
fifteen feet away from Corporal Burton. When the Iraqi was
sprayed, I did not see him acting in a threatening manner. I do
not knew if the Iragi possessed a weapon,

After the Iragi was sprayed with the extinguisher he was coughing
and gagging. The Iraqi appeared scared.

Every HMMWV has a fire extinguisher.

~ Corporal Burton thought spraying the Iragi with the extinguisher
was funny because he was laughing.

I recall an incident involving a pis*nl and the dischzrge of a
round. I do not recall when this incident occurred. It was after
the incident with the fire extinguisher.

I remember meoving in to Camp Got Some. We were located at the

previcus mayor's house.

During the incident with the pistol we were out on a normal
patrol. I believe we caught four Iraqis, two were teenagers and
tWo were just kids. There ages were 18 to 19 and 10 to 11. We
had two vehicles on this patrol. (b)6 was in my HMMWV along
with(m@) » 1 cannot recall who the driver was.

The four Iragis were caught were looting tile. Nocne of them had
weapons. Once we caught the Iragis we took them into custody and
placed them in the back of the HMMWV. There were Marines guarding
them in the back of the vehicle.

These Iragis also had donkey carts. We dumped the donkey cart
over and let the donkeys go.

Once these four lragis saw our patrol they tried to run like
every other Iragi. We saw the goods on the cart so we went off
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We took the detained Iraqis to an area where there was a three-
to four-foot high wall behind them and two, one-man trenches.
These trenches were about a foot deep. There were blown-up
brildings around us.

The Iragis were not cuffed in the back of the vehicle. They had
there hands in front of them where we could see them.

When we got to the location, the Iraqis were taken out of the
HMMRV's and were pPlaced in front of the first trench. They were
then lined up cn their knees with their hands brri== their backs.
They were in execution style. Corporal Burton, (b)6) . and Sergeant
Taylor went tm *he front of Sergeant Taylor's “MMuwy and were
talkina. Doc p)6) @ was Sitting in the HMMWV. s was naxt o
me and g : was across from me. (b)(6)
were iu cuc Other HMMWY watching ine izayses. 1 uia ol see 1c,
but it was obvious.

The defense counsel objected tec the witness' response stating that
the witness did not see the event. The military judge sustained
the objection.

I recognize Prosecution Exhibit 2 for identification as the setup
for the pistol incident. The third HMMWV at the top cf the
c¢izgram was not there. There was not a third HMMEV. The two
HMMEV's at the bottom of the diagram are nct accurately cdepictad.
The second HMMWV in the center of the diagram was forward more
because I could not see the Marines in discussion. There were
four Iragis rather than three.

The military judge stated that he would not zllow the witness to
use either diagram.

After the meeting I could not see, the next thing I saw was
Sergeant Taylor in front of his HMMWV. Corporal Burton and Case
began walking toward the Iraqis. Case stayed at the end of
Sergeant Taylor's HMMWV and Corporal Burton continued walking to
what would be the first Iragqi if you were lecoking directly at it.
This tock about ten seconds. This Iragi appeared to be the
oldest. Corpocral Burton stepped to the side of him, diagonally,
and started saying some stuff to him with his pistol in hand.
After he gct done talking, he walked around behind the Iraqi and
placed his wrists on the right shoulder of the Iraqi with the
pistol inches away from his ear and nead. Corporgl Burton pointed
the weapon at a 45-degree angle pointing up and fired a round.
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Corporal Burton and Case placed the Iraqis on their knees in
frent of the fighting hole with their hands behind their back. He
was holding their wrists and his hand was on their shoulder and
put them down. He was guiding them to their knees,

I recall hearing the pistol being charged. I did not think he
actually had chambered a round. Corporal Burton was at the front
of the HMMWV when this happened, about 23 to 27 feet from the
Iragis.

I dic¢ not see the Iraqgis make any threatening movements before
the round was discharged. It did not appear Corporal Burton was
acting in self-defense. I did not see the Iraqis give their
consent for this to happen.

I was approximately 10 to 15 feet from where this occurred.
There was nothing obstructing my view.

I recognize Prosecution Exhibit 5 as an accurate replica of g
9-millimeter Beretta. I have seen one before. This exhibit would
help me explain this incident to the members. This is the type of
weapon I recall Corporal Burton used.

The witness reenacted the incident in the well using the assistant
trial counsel.

When Corporal Burton fired the shot next to the Iragi, the other
three Iragis were crying. Corperal Burten told them to get out of
hers, to go, in Arasbic. They ran and took off.

The Iragi who had the round discharged next to his head showed no
emotion. He was a2 pacifist. He was petrified.

Right after the incident took place Corpcral Burton showed no
emotion. After two to three minutes he sort of laughed about it.
After the incident Corporal Burton walked back to the area where

Sergeant Taylor and 0)©) ~were.

CROSS~-EXAMINATION

Corporal Burton was an NCO, superior to me, and in a position to
supervise me. On occasion he had to discipline me on minor .
infractions.

The trial counsel objected to the question. The military judge
overruled the objection.

I felt like Corporal Burton picked on me.
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It is not possible that just two Iraqgis were placed on their
knees. It is not possible that the younger lragis were standing
away and removed from the trench I described.

All cf my observations were made while I was sitting in the back
oﬁ one of the HMMWV's. There were benches in the back. I was
sitting next to ®)6 on the bench. I never got out of the
HMMWY . )

I got sieep but (b)6) did not the night before. This incident
occurred fairly early in the morning and Donald was sleeping in
the HMMWV during the incident. We were in the HMMWV that was

closest to the Iragis or their knees. Kline and Doc (by6) were
also in the HMMWV, Doc (b)(6) was in the passenger sea% oI the
vehicle, The venhicle was diagonal to the Iragis that were
kneeling. (b)(6) was not a doctor; he was an HN3. ' was a
~lance corporal and was sitting across from me and ®®) . 3in ¢he
HMMWV, ’

Sergeant Taylor remained in front of him HMMWV when Corporal
Burton walked over to the Iragis. Cerporal Burton placed the
Iragis on their knees before he began talkirg with Sergeant
Taylor,

prc ®X® ppc ()6) . and PFC (b)) were inside's Sergeant
Taylor's HMMWV. There were no other Marines present at the scene,.
Corporal b)) ~as the conly Marine standing within ten feet of
Corpcral %urton when he fired the weapon. I thirk ne may have
been a little bit more than ten feet and everyone else was in the

RMMUWV's.

1 hazve testificd previcusly during proceedings invelving this
case where 1 was placed under oath. I testified tc the best of my
nemory &bout these evants At that time I could not recall QOhare
being present. Doc (b)) reminded me that he was there and that
is the reason I put him there now.

(b)(®) was not on the floor of the HMMWV, ne was on the bench
leaned against the hood of the HMMWV. i

Corporal Burton fired the pistol 10 to 15 feet away from my

HMMRV. It was exactly 10 feet from my HMMWV to the first Iraqi
that was kneeling. There was five feet from where the weapon was

fired to the fourth Iragi.

At nc time were the Iragi's hand tied behind their backs.
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Oftevmimes when we would stop and detain Iragis we would have
them sit’kown so they could not run away. If they are on their
knees it is easier for them to run. If other Marines testified
that they placed Iraqis on their knees they did not do what they
were told.

When Corporal Burton pulled the trigger of the pistol I was
watching him. I do not recall being under oath and testifying
that I was not watching Corporal Burton when he pulled the
trigger. I alsc do not recall testifying under oath that his
hands were on the Iragi's shoulder for about five seconds. If you
produced a2 tape that showed 1 said that I would say that my
testimony today was more accurate.

There was not an older Iragi that was allowed to depart.

In each of the two incidents I described, the Iragis were not
otherwise apprehended and taken back to the camp. They were all
allowed to leave. I do not recall if any of these Iragis had been
previously stopped or detained by patrols.

REDIRECT EXAMINATION

Lance Corporal(mw) was sleeping when the shooting took place
with his head cocked back, leaning on the HMMWV with his eyves
shut. My attention was not focussed on (b)e) when the pistol was
fired, but prior to the shot, Lance Corporal (hyg) was asleep.
He was tired because he did patrols the night before.

EXAMINATION BY THE COURT

Our weapons were suppesed to be in Condition 1 while we were on
patrols. Usually we do not chambzr a round because the round
could go eff. With an M1€é you could chamber a round because you
would know it would not gc off. I would leave the pistol in
Conditien 3.

The HMMWV's we were in were high backs on both occcasions.
The witness was warned, excused, and withdrew from the courtroom.

(©)(E) Lance Coxporal, 3d Battalion, 5th Marines, 1st
Marine Division

I am currently FAP'd to Division. I have been there for about
three months.
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I was with 81's Platoon, Weapons Company during the war. My MOS
is 0341. 1 have been with 3/5 for over three years. 1 deployed
with 3/5 in support of Operation Iragi Freedom. Weapons Company
arrived in Kuwalt in early February.

In June and July of 2003, Weapons Company was located in Camp Got
Some, Ad Diwania, Irag. My squad leader at the time was Sergeant
Taylor. I was a fire team leader. My fire team consisted of
(b)(6) and perhaps another member.

I am testifying today under a grant of immunity from the base
commanding general. I was offered a pretrial agreement and
immunity in exchange for my testimony today. The grant of
immunity that I was given specified that 1 must testify
truthfully.

When I was in Iraqg in June of 2003, our missions included
escorting fuel trucks, running money, and patrolling our camp's
perimeter. We also received other small tasks.

We would take at least two HMMWV's on patrol.

I know the accused in this case. 7T went to SOI with him and we
were in the same company in boot camp. I went through the ranks
with him. He was part of my squad.

I recall an irncident involving a fire extinguisher. I remembar
this incident occurred in June or July of 2003. 1 believe it took
place in early afterncon. My squad was on patrol at the time.

I believe we came upon three Iragis. They got scared for some
reascn and ran. We pursued them. A few Marincs were chasing a
donkey cart and the rest of the Marines caught the Iragis. Ws
brought the Iragis back tc a center localion in the back of the
HMMRV. I was part of the HMMWV that actually apprehended the
Iragis. There were either one or two other HBMMWV's located in
this center location.

We threw the Iragis in the back of the HMMWV because I did not
want them to ride up front with me. We were taking the Iraqgi into
custody. We were chasing them because they ran. I was unsure why
they were running but it could have been a number of things. I do
not remember specifically what he did but I am sure he was doing
something.

There were several Marines guarding the Iraqi in the back of the
vehicle.
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I recognize Prosecution Exhibit 1 for identification because I
drew it. This is how I recall the vehicles being positioned. I
believe we apprehended one or two Iragis. I think one was let go
gnd we had the one left. We kept the one Iraqi in custody because

e ran.

The vehicle 1 was riding in is labeled as Case on the exhibit.
Zamora, Kline, and possibly ancther Marine were in my vehicle. I
do not recall what vehicle the accused was in.

When we arrived at the location the Iragi was removed from the
truck. He was placed between the twc HMMWV's as indicated on the
exhibit. There were several Marines guarding him at this time.

He may have been standing or on his knees. I do not remember. I
remember the Iragi was scared because of his body language.

I would guess there were six to ten Marines at the location at
this time. Most of the Marines were eating chow and some were
guarding the Iragi.

Before the incident took place I had a conversation with the
accused. The subject came up of spraying the Iragi in the face .
with the fire extinguisher. I wanted to do it but it did not work
out that way because Corporal Burton wanted to do it. Ke did no:
tell me why he wanted to spray the Iraqgi. Corporal Burton sprayed
the Iraqi in the face with the fire extinguisher.

Corporal Burton got the fire extinguisher from my HMMWV. I gave
it to him.

This conversation with the accused toox five seconds or less.

I do not recall how the topic ceme up of spraying the Iragi in
the face. I think it was just us becoming frustrated from chasing
the Iragis. I believe it was Corporal Burton's idea to spray the
Iragi with the extinguisher. :

When Corporal Burton sprayed the fire extinguisher I saw a white
mist on the Iraqi. 1 cannot say for sure whether the Iraqi was
standing or sitting at the time. The contents of the extinguisher
hit the Iraqi in the upper-body, face area. After the Iragi had
been sprayed he looked like someone who had been sprayed with a
fire extinguisher, powdery substance on his face and clothes. It
looked like he had kitchen flour dumped on him. -

The fire extinguisher lasted for abcut a second.
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I was maybe ten feet from Corporal Burton when this took place.
There was nothing blocking my view.

1 did not see the Iraqgi acting in any threatening manner towards
the accused. To my knowledge, the Iraqi did not have a weapon
when he was apprehended.

Rfter the Iraqi was sprayed with the fire extinguisher he was
unhappy and a little upset. 1 think he was crying. I think the
Marines there thought it was funny because we were laughing. I
believe pictures were taken during this event. I think I took
them. I did not recognize the Iragi as anyone we had detained in

the past.

I recall an incident involving a pistol. I do not recall if this
took place before or after the extinguisher incident. 1 know it
took place in June or July. It did not occur on the same patrol.

I am sure the Iragis in this incident were stealing something.
They may have been running. The decision was made to stop and
deal with them.

I think g were in my vehicle during this incident.

Wnen the Iragis ran we chased and caught them. 1 was nct there S#i’
when the Iraqis were apprehended. We pulled up after they were
apprehended, -I-de-—rot—remmber. I remember three vehizles on
this patrol and we caught six Iraqis. After they were caught 1T
recall seeing Marines guardirg them. They were guarded for our
safetyv,

The Iragis we caught on both this patrel and the fire
extinguisher incident were in our control. Thnese Iragis were not
ree to leave.

When I first encountered the Iraqis they were out of the
vehicles, off to the side by the fighting holes. I do not recall
where the fighting holes were in relation to where the Iraqgis were
apprehended. .

I recogrize Prosecution Exhibit 2 for identification because I
drew it. While not to scale, this accurately depicts ny
recollection of how the vehicles and detainees were Placed. 1 was
on one of the vehicles on the bottom of the diagram, either the
lead or trail vehicle.

I have no idea whose idea it was to conduct the mock execution.
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The defense counsel objected to the trial counsel's use of the
term "mock execution." The military judge sustained the ,
objection. ij- Sl

The holes could nge been deeper than ankle deep but they may
have been. They areldrawn to scale on the exhibit. It was a sort

of skirmish trench.

Wnen my vehicle drove up I saw Marines and Iragis. The Marines
were hanging out around the top HMMWV where it says detained
Iragis and hole on the exhibit. I saw the Iraqis standing outside
the fighting hole. 1 do not recall if they were on their knees or
standing. They were facing the fighting hole. When I drove up
Corporal Burton was close to the first vehicle on the top of the

diagram at 12 o'clock.

I was not at the location long before the incident occurred. I
remember three to six Iraqgis. Sergeant Taylor, Corporal Burton,
and a couple of cther members of the squad got together close to
the 12 ¢'clock HMMWV on the diagram. I deo not recall what was
discussed. While this conversation was taking place, I believe
the Iraqis were at the 12 o'clock hole but I do not reczll. 1 did
not see who positioned the Iraqis at the hole.

After this conversation or greeting at the HMMWV a shot was
fired. After the conversation 1 came back to the HMMWV I was
driving, one of the bottem two on the diagram. Serge=ant Taylor
and Corporal Burton were still at the 12 o'nlack HMMWV with a
couple of Marines in the back. I kelieve (pyp) was with me when
I heard a shot. I did not actually see the snot fired, but 7T
heard it. There was & Y-millimeter pistol being held by the
accused. Where "shooter" is depicted on tne exhibit is where the
accused was standing when I saw nim with the pistel in hand.  Ee
was bzhind the top Iragi.

I bhad some idea why the Iraqis were positioned in front of the
fighting hole.

The defense counsel cbjected to the line of questioning on the
grounds of speculation. The military judge sustained the
objection.

After the conversation at the HMMWV, Corporal Burton was where it
says shooter .on the diagram. Corporal Burton got his weapon from
his holster that he carried on patrol. We had extra pistols from
pecple leaving who had them. From time to time we all carried
dual arms.
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I never saw the lragis make any threatening advances toward
Corporal Burton. I could not see Corporal Burton acting in
self-defense.

After the shots were fired and I saw Corporal duruon, he was a
foot to twc feet behind the Iragi. I was facing a 9 o'clock
position when the shots were fired. After the shots were fired I
faced the 1 o'clock position. I am sure that Corporal Burton had
the pistol in his right hand. I think he is right handed.

1 do not recall hearing a pistol being charged. 1 doubt that I
did because we carry our weapons in Condition 1. Before firing
the, round Corpcral Burton placed the weapon six inches to a foot
to the right of the Iraqgi's head. He was holding the weapon at a

45-degree angle upward.

The defense counsel objected on the grounds the question had been
asked and answered. The military judge overruled the objection.

The lead Iragi appeared to be 30 years old. The othexr two Iraqgis
appeared to be in their upper teens or 20's.

After the shot was fired and I turned around I do not recall what
I saw. The Iragis were still there. When the shot was fired the
Iragi did not look very startled tc me. The other two Iragis did

not appear startled either.

The Iragis were eventually released from right there. They ran
away once they were released.

There was nothing blocking my view once I neard the shot fired
and turned around.
I was not.facing Corporal Burton when the shot was fired because

when I saw the weapon p051t*oned I knew what was going to happen
and did not want a part of it. I could sense what was going to

happen.

The defense counsel obijected on the grounds of specuiation. The
military judge overruled the obiected but instructed the trial

counsel to rephrase the question. ,f gf:L’

I got that sense because 1 saw a pistol uPholstered close to a
person's head. -

After the incident when we got back to the camp Corporal Burton
said he felt bad for doing it. I do not remember his reaction

right after the incident.
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1 do not recall taking these Iraqgis into custody before.

CROSS-EXAMINATION

(b)(®)

We were frustrated while chasing the Iragis because we were told
we could not do anything. It was passed through the chain of
command that no one was to be brought back to the compound. I
felt as if the Iragis were not respecting us. I could not think
of a way to get the Iragis to stop looting. We would either dump
or burn the property that we confiscated. We would either cut the
donkey's loose or take them back to the compound for our fun. To
my knowledge the people who were caught stealing were not taken to
justice in any way. All of the Marines were frustrated.

He could not tell a potential terrorist from a looter based on
the way they looked. We treated all Iragis the same.

Every time we caught someone they would always say "no alibaba."
I am sure that the individuvuals described in the incidents said
this at some pecint. We were unsble to speak to the Iraqgi's
effectively. On neither occasion did we have a translator with
us. Attempting to communicate led te more frustration.

During the incidents described I am unsure whether anyone was
able to communicate with the Iragis.

I do not remember an Iraqis being placed on their knees. I
remember three 2t each hole. The diagram is not a completely
o~ accurate dspiction of what I saw. When the weapon was fired ths

L7 % Iragis could have been on their knees or they could have been
ef standing. T remember the placement of the weapon. The weapon was
Q \\wmm to the Iraqi's ear it was tc the side. The Iragis ran away
seconds after the weapon was fired. I doubt that it was a minute.
I never saw Corporal Burton hold the weapon with two hands. 1 did
not see the accused place his hands on any of the Iraqis.

When we would stop Iragis and we did not want them to leave we
would usually put them on their knees.

It is possible that I walked with Corporal Burton from the first
HMMWV te one of the holes on the diagzam. I do not know &f I did
that or nct. S

Sw’l«

29

DOD JUNE 2613



The trial counsel cbjected that the question had been asked and
answered. The military judge overruled the objection.

. I do not recall if the Iréqis had donkey carts on the occasion
iilustrated in the diagram; they may or may not have.

It is hard to remember these events because they happened close
to a year ago.

If Corporal Burton were to have walked around from the back to
the front ¢f the Iragi he would not have been in the hole. I
guess the diagram is not an accurate one. I remember the trench
in length was wide enough for three people.

I did not see anyone give the accused the pistol. The accused
was wearing a holster.

I did not see Corpcral Burton actually threaten the Iraqi.
REDIRECT EXAMINATION

The Iragi in the fire extinguisher incident did not have a weapon
when he was in front of us. I felt threatened from him when he
ran but not when he was in front of us before being shet with the

extinguisher.

1 did not feel threatened by the Iragis that were placed in front
of the fighting holes.

The things we would catch the Iragis looting would range from
urncxplcded ordnance, to American utilities and bricks and wood.
The Iragis we would catch with unexploded ozdnance would be tzken
to 997, ’

When Iragis would be placed on their knees their hands would be
either on their head, behind their backs, or in front. We placed
their hands there so we could see them.

Even thought the three Iraqgis are missing from the south hole on
the diagram, it accurately depicts what I recall.
We were told that Weapons Company Compound was not going to take

detainees any longer. No one gave us authority, however, to spray
an Iraqi with a fire extinguisher or discharge a weapon in that

manner.
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RECROSS-EXAMINATION

It is hard to change rules of éngagement. You cannot go from
shooting anyone who looks like he has a weapon to having to wait
for them to positively peint a weapon at you. We were told we
could have a heavy hand with the Iraqgis

REDIRECT EXAMINATION

The Iraqis during both incidents were in our custody. With
Marines guarding them. They posed no threat.

EXAMINATION BY THE COURT

I have never seen a detainee sprayed with a fire extinguisher
other than this inc&?ent. I saw a Marine NCO sprayed with one
rd

. \
before Jz —oV2 1

Since 977)would not do their job anymore, we were told to ensure
that theésSe people would not get too close to our compound. I
consider getting physical to be using a heavy hand. I cannot say
specifically who passed this word. It came from the commang, '
meaning anyone from our platoon commander to the platoon sergeant.
We were given this word by the platoon commander in the sergeant's
berthing area. We were told that 977 was not doing their job. 1
personally tocok Emerican utilities and the detairee caught with
them and T was %old by 977 that it was not enough evidence to

prosecute. I reported the incident to Lieutenantm)@ and he
brought us together in the berthing area. He told us "do what
you've got to doc." No one else in the chain of comtand elaborated

on what neavy hands meant. In my mind it would inclucde possibly
spraying somecne with a fire extinguisher. I do not know if it
would include discharging & pistol next to somecne's head. At
best I think that would be borderline.

The witness was excused, warned, and withdrew from the courtroom.

The court-martial recessed at 1634, 15 June Z004.

[END OF PAGE]
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The court-martial was called to order at 0820, 16 June 2004.

The military judge and all parties previously present were again
present. The members were present.
(b)(6)

'5th Marines

Lance Corporal, Weapons Company, 3d Battalion,

DIRECT EXAMINATION

I have been with 3/5 for about a year. I joined the 8l's
Platoon of 3/5 early June of 2003. When I joined the platoon,
they were located at a police station inside the city of Ad
Diwania. At the beginning of July, we moved to Camp Got Some. My
squad leader was Sergeant Taylor, apd Corporal (g +~as mv fire
team leader. The other members included Lance Lorpoural (mggj, and
Private First Class(m&s ~

OCur duties included performing patrols, conducting security
missions, and guarding the camp. The patrols were mostly in a
vehicle. We would usually take two to three vehicles on the
patrols. 1 know Corpcoral Burton because he is a fire team leader
in my sqguad.

I recall an incident that tock place around the beginning of
July while we wWere on patrol that involved a fire extinguisher. I
believe the incident took place in the morning hours. We were
patrolling the tank factory ensuring that unexploded ordnance was
secure from the looters. We did see looters out there. When we
saw them, we attempted to chase them down and catch them. We
ceaught one of them and brought him BHack-to the BMMWV's., I was not
present when this looter was caugnht. We had caught locters in the
past while on patrol. Generally tc catch looters we would grab
them ond they would pretty much kneow that they were caught at that
time, and we would take them back to the HMMWV's, I do recall
that this looter that my squad caught that day was stealing
various items, like desks or chairs. I did not see the looter
taken into custody, but I saw him in custody when he was brought

back to the HMMWV.

The fire extinguisher incident happened where the HAMMWV's
were, 1 saw the looter sitting near the HMMWV's, but I wasn't
paying much attention because 1 was getting chow. I believe there
were two or three HMMWV's there, and probably about five to ten
Marines there. The looter was sitting down with his hands behind
his back. I don't recall if he was sitting Indian style or if he
was on his knees. I know he was on the grcund.
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1 did see about one or two Marines around the looter. I believe
they were guarding the looter. -

The military judge sustained an objection by the defense as to
leading.

As 1 was getting chow behind one of the HMMWV's, I peeked up
around it and Corporal Burton had a fire extinguisher in his hand
and the looter had been sprayed and was leaving the area. When I
saw the looter at this time, he was standing. The looter had a
white powdery substance on him. I couldn't really tell what the
Iooter's demeanor was. I was probably about 10 to 20 meters away
from him. I do not recall what Corporal Burton's demeanor was. I
do not know where Corporal Burton got the fire extinguisher. I
don't recall if he was riding in my vehicle or not.

I recall an incident involving a pistol. L took place right
around the same time period as the fire extinguisher incident. I
do rot recall if it was the same patrol or not. While on patrol,
we found about three or four looters and we took them back to the
HMMWV's. The were sitting on the ground, and 1 was in the back of
one of the HMMWV's pecsting security in the opposite direction.
Corporal Burton was cne of the fire team leaders. He was out
walking with some other Marines. I heard a shot, and by the time
I turned around, the Iraqis were up and running. At this time,
Corporal Burton was out in front of the Irazgis and then he was
behind them afterwards. I saw him pull out a pistel.

There were about two vehirles on this patrol. Lance Corporal
(b)6) . Private First Class (b)) and Lance Corporal pyg wWere in
the MMV with me. I cannot rememder what these Irayrs were
cauvght looting. I don't recall if they had weapons on them. I'm
not sure where the Iragis were apprehended.

I was sitting on the right side of the HMMWV facing outbcard
in the cpposite direction from the incident. It was a high-back
AMMWY., I was probably about 20 to 30 meters away from the

incident. I saw three or four Iraqis that ranged between the ages
of 8 and 18 with Corporal Burton.

The area where this incident took place was a run-down area.
It was where the Iragis were not allowed to be. The buildings
were o0ld and run-down. 1 saw Corporal Burton behind the Iraqis
before the shots were fired. The Iragis were on their knees with
their hands behind their backs. I'm not sure what Corporal Burton
was doing before the shots were fired. The Iraqgis were lined up
side by side in front of a foxhole. I believe the foxhole was

apout 8 feet long and 2 feet wide. I was posted as security at
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this time. Corporal Burton had =z 9-millimeter in his hand. I
don't remember if there were other Marines near Corporal Burton at
this time. I don't remember seeing any of the Iragis threatening
Corporal Burton. :

Corporal Burton was probably three or four feet behind the
Iraqis before I heard the shot. After I heard the shot, I turned
around and the lraqis were running and Corporal Burton was walking
away. T don't know the age of the Iragi who was closest to
Corporal Burton. There wasn't anything obstructing my view of the
incident. I couldn't see the Iragis' demeanor as they were
running away. I don't know what Corporal Burton's demeanor was
either.

CROSS-EXAMINATION

1 did not serve in combat with Corporal Burton. When the
looter was sprayed with the fire extinguisher, he was standing. I
only saw the residue on him; I didn't see the actual spraying. 1
believe I stated in another statement that the looter was sprayed
from his shoulders to his knees. The spraying was very brief. At
the time of the spraying, Corporal Burton was about six feet away
from the looter.

I could have said in a previous statement that the Iragi who
was closest to Corporal Burton was about 20 years of age. 1 don't
have any reason tc dispute that that was my testimony st the
Article 32 investigation. : :

1 recall sceing about four Iragis involved in tne
S~millimster incidert. I den't remember exactly how many of the
Iraqis were plizced in frent of the foxhele. It was nct unusuzl to
put Iraais on their knees. We did that te ensurs that w2 had
contrcl, and it was standard operating procedure. We were given
very little guidance on how to deal with looters prior to this
situation.

I believe I testified prior that the ages of the Iragis were
10 to 14. I testified at the Article 32 that the oldest Iragi was
20, and today I said that the youngest one was about 8 years old.
I was just estimating their ages. I really don't know how old
they were.

1 can't remember exactly how many HMMWV's there were at the
9-millimeter incident. I was in the back of one AMMWV facing a
different direction. I would *nrn around and look periodicallv.
I'm not sure if Lance Corporal(p)s or Private First Class(m@)“
was there. 1 can't recall if was there or not, I don't
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remember where Lance Corporal®® was during this incident. I
don't really remember how many Marines were outside of the
HMMIRV's. '

The HMMWV that I was in was about a little more than 15 or 20
meters away from Corporal Burton. There was another HMMWV that
was closer to Corporal Burton. I don't know who was in that
HMMWV. 1 am savino that I would have been in the same HMMWV with
Lance Corporal g and Private First Class Igyg) I don't know
if there were any marines withing 10 feet of Lorporal Burton. The
closest I can place Corporal Burton to the Iragis was 3 or 4 feet.

REDIRECT EXAMINATION

I saw Corporal Burton briefly spray the fire exXtinguisher. 1
saw the fire extinguisher in his hands and the last half of the
downward spray and the Iraqi covered in the powder. I can't
really explain the guidance we received on the looters. We were
just told they were looters in the area and that we were supposed
1o keep them out of the area. I am familiar with five S's and a
T. It means search, safeguard, segregate, tact. And I can't
remember the others. This acronym applies to EPW's. I learned it
at SOI. It is fair to say that 1 had some guidance. I 5oined 3/5
in June of 2003 after the war. :

The witness was excused and withdrew from the courtroom.

(b)(6) . Private First Class Weapons Company,
3d Battalion, 5th Marines

DIRECT EAAMINATION

I've been with Weapons Company, 81's Platoon for absut three
and a half years. 1 deployed in support of Cperaticn Iraci
Freedom. My platoon landed in Kuwait at the end of February. 1
was part of 81's Platoon during the war. Weapons Company was
located in Ad Diwania, Irag, at Camp Got Some. My squad leader
was Sergeant Taylor or Sergeant (b)(6) . My fire team leader was

Corporal (b)6)

During this time, my squad was conducting patrols around the
city and perimeter. We were basically a police force in the city.
About 8 to i0 Marines would go out on these patrols. We conducted
foot and vehicle patrols. Usually two HMMWV's would go out on
patrol. 1 do know Corporal Burton. He was in the 8l's Platoon
when 1 was there. I would sometimes go out on patrol with him.
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1 recall an incident involving a fire extinguisher. I don't
know when this incident occurred. We were on patrol, and we
picked up some kids at the tank factory. 1I believe there were two
vehicles present at this incident along with abocut 8 to 10
Marines. Sergeant Taylor was the highest ranking Marine. There
were about 4 NCO's on that particular patrcl. We chased the kids,
one of the vehicles stopped at one of the kids. Everybody was
gathered around. I wasn't really paying attention because I was
in one of the HMMWV's, but I saw a fire extinguisher go off. I
don't know who did it. I didn't actually see the spraying, but I
did see the kid doused in the powder. I was minding my business
in the back of one of the HMMWV's. I didn't want to have anything
to do with what they were doing.
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know the Marinss were circling the Izagi. Tihe Izogl we.
The Iragi was sprayed in his upper torss ars
was apbout ten feet away Zrcm the incidont.

1 was on a patrcl with two HMMWV's. We were doing a
perimeter patrol. Right before we left, Cerporzl Burton cot in
the REMEVL. When we Arrived an Ui tens Toolory, we dote oo
cne ¢l tne tanks and Corporal BUITON TOI 0UT O thwe (lildiw. ...
lccked in the tank. He jumpsd back into the HMMWV, and we went
back te camp to drop Corperal Burton off, then we went t¢ resume
sur patrol. T don't know why Corporal Burton was checking the

tank. He was not in my vehicle during-this patzo

"I do recall an incident invoiving a 9-millimeter pistol. I
believe it happened around May. During this patrol, we pulled up
to an area that had foxhecles in the ground. We pulled up, and
there was already a HMMWV there, and the Iraqgis were standing near
the foxholes. In my HMMWY it was Sergeant Tavlor, Lance Corporal
Cazse, and a few other Marines that I can't remember. I rememSer
some kids arcund the foxholes. Our squad was around the Iragis.

I saw Corporal Burton get behind the Iragis with a 9-millimeter.
He discharged a round. 1 did not see Corporal Burton actually
pull the trigger. I saw Corporal Burton holding the weapon near
the Iragi's head. I saw the round when it was discharged. The
weapon was at an angle beside the kid's head. The angle was about
a 30-or 45-degree angle. Ccrporal Burtcn had the weapon inches
away from the Iragi's head when the round was discharged.

There were two vehicies on this patrol. There. were four
Iragis near the foxholes. Two of the Iragis were teenagers, about
14 or 17 years old. The other two were about 9 and 12 years old.
The Iragi that was in front of Corporal Burton was about 10 tc 12
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years old. I was 10 to 15 feet away from the incident inside the
HMMWV. 1 didn't want to have anything to do with what they were
doing, so I stayed in the HMMWV. 1 was not sleeping. I can't:
remember if the Iragis were on their knees or if they were
standing. The foxhole was about 3 tc 5 feet wide and about 3 feet

in length.

My HMMWV was the one closest to the foxhole. At the time of
the incident, I was the cnly one in the HMMWV. I don't rememberx
where Corporal Burton was when I arrived at the incident. I don't
recall the positioning of the Iraqis' hands.

After the round was cdischarged, the Iraqis ran off. They

iooked scared and relieved. The kids worz crying. Covravzl
Rurton saamesd to thin¥k it was a2 gomt time haozass oo R -
Cozperal zurton GIC 1o $oy GhYUlhiig Le 02 ceval “iee Zocicen..
P T

PRI -

CROSS-EXAMINATION

T did net know who sprayed tns Jaotey witw b £ioao
eallinl s L Tootreniviice . orcw Ciiaen 1o SR -
LplGyee Tiie mbmge. L0 D ZRLLLNeU Lo Dindw CEIllUly L ecaea.n - Leee-o
1f{ I described the looter as a2 kid.

- do not like what Cerporal Burtcen did. Corporal Burton nad
to discirlire me for sleeping cn guerd duty. On other occasions,
he had tc correct my behavior. I am being discharged from the
Marine Corps. .

Rzgarding the pistol incident, Lzncez Corporzl®®)  was not in
the HMMWV with me. I may have been on patrol the night befere
this incident. The mission that this incident occurred on was not
the first mission that we had. I testified earlier that this was
the first mission that we had once we moved to Camp Got Some.
Lance Corporal ) was not in the back-of the HMMWV when this
incident occurred. Previously I testified that there were six
Iraqis when we picked them up, but four in front of the foxholes.
One of the Iragis was an older man. He was let go. I can't
remember if Corporal Burton was wearing a holster or not. The
other Marines who were there were outside of the vehicle. These
Marines were standing withing 10 feet of Corporal Burton. I
believe there were about 8 t 12 Marines there. The Marines that I
recall whn were there were Corporal (hye) Sergeant Taylor. Lance
Corporal (b)6) Lance Corporal gy Lance Corporal (e
and I cannot remember the rest. My view was pretty clear.
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REDIRECT EXAMINATION

I did not want any part of what they were doing because I
thought that they were all messing around. I didn't think that
that was what we were supposed to be doing. I thought they seemed
like they were having too much fun. A

EXAMINATION BY THE COURT
I am being discharged because of a pattern of misconduct.
The witness was excused and withdrew from the courtroom.

JREQN . FLANERY, Lance Corporal, Wonpene Cowpany, 22 Dastalias,

s

Gr¥ Mewdimn-
DIRECT EMAMINATION

I am a mémber of 8]'s platoon. I joined the unit
28 January 2003. I deployed with this unit in support of
Cperation Iragi Freedom on 7 February 2003. 1In June and July of

oL, Tan ol owas locaTmed Lo -

- . taa e

Gilve WUlpvaua Lana bl LVl Syjeua muo Priolldiidlly cvculiacy dhmceaveis de.

HMMWV's or in the streets. We patrolled around Camp Got Scme.
e accused is in my platoon.

-

had unexploded ordnance inside of it. We caught them, and took
them away. We parked our vehicles to eat lunch, and there was an
old Tragi tank next to us. When we were about to lezve, Corpecral
Burten put the Iragis in there with a bottle of wazter. Ccrporal
Burton secured the hatch, but left cne hatch oven. We left and
went back to camp. Corporal Burton went out with the next squad
within the hour to ensure that the Iragis had gotten out of the
tank. When he got there, they were gone. I belive there were
quite a few vehicles on that patrol. The Iragis were placed in
the tank sometime in the morning hours. I believe this incident
happened in June or July of 2003. I was probably with the Marines
who caught these particular Iraqis. This incident happened away
from the tank factory. These Iraqis ran when we saw them. To
catch them, we would yell at them. When they saw our weapons,
they would usually drop to the ground.

I recall that we caught scme guys at the tank factory which

After we took them into custody, we would call them thieves.
1 saw the Iraqis in the back of the HMMWV before they were placed
in the tank. In May, June, and July it gets hot in Iraq during
the day. 1In the morning, it is not that bad.
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I did not have interaction with Corperal Burton pricr to the
Iragis being placed in the tank. Before the Iragis were placed in
the tank, I would say they were a little scared.

I recall chasing a few Iragis down who had donkey carts.
When we caught the Iragis, the donkeys ran. Once we caught the
donkeys, we all met up again. Corporal Burton sprayed the fire
extinguisher at the Iragi. The Iragi laughed and turned around
and walked off. Everyone was laughing. Corporal Burton was about
8 feet away from the Iragi when he sprayed him with the fire
extinguisher. The Jragi was hit in the upper torsc area. I
believe that one Iraqgi had already left the scene. There were
about six or eight Marines standing around the lIraqi. I don't
remember what the Iraqi was stealing.

At the drmident with The ta-b, aftev the Tvoois weor: oo in
the tankx we left the scene within five or ten minutes. wWe did not
stay there for a lengthy period ¢f time while the Iragis were in
the tank. I den't know whern the Iragis got out of the tank, but I
Vo . . . . N [ T A T | L T T S T

L SN D e e I e R O L ks T R Sy PO SN RN

The witness was excused znd withdrew from the courtroom.
Thie court-martial recessed zt (0936, 1€ Juns 2004.

The court-mertial was called to order at 0955, 16 Juns 2004.

The milizzry judge znd 2ll parties preovicusly Drozgnt ware again
gresent. The members wers present.

(0)(®) Lance Corpcral, Weapons Company, 3d Battalion,
5th Marines, recalled

REDIRECT EXAMINATION
I interpreted heavy hands to be a punch or a push.

The military judge sustained an objecticn by the civilian defense
counsel as to leading.

The military Jjudge sustained an objection by the civilian defense
counsel as to relevance.
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The members withdrew from the courtroom, and an Article 39(a)
session was calied to order at 0958.

In response to the military judge, the trial counsel stated that
the witness's interpretation of the heavy hands doctrine is
relevant. The civilian defense counsel stated that he requests an
instruction to the members if the trial counsel is using this
witness's testimony for impeachment purposes. The trial cocunsel
stated that he wanted tc ask whether the witness thought that it
was within regulations to spray an Iragi with a fire extinguisher
or discharge a weapon. The military judge stated that this
question was answered the day prior. The trial counsel stated
that the witness could ke excused.

The Article 39(a) terminated at 1003.

The members entered the courtroom.

(0)(6) Special Agent, Naval Criminal Investigative
Service, Camp Pendleton, California

DIRECT EXAMINATION

I am a staff sercgeznt in the U.S. Marine Corps. I've Leen
with NCIS for three years. 1 deployed as a special agent with
MCIS in support of Operation Iraqi Freedem. I did cenduct an
irvestioatinan into allenad azbuse of Iraqis along with Special

Agent (b)) . I know the accusad from the
investigation.
W2 interviewed witnesses as part of this investigation.

Corporal Burton was one of the witnesses., His interview lasted
about an hour and a half. Corporal Burten was read and waived his
Article 31{b) rights and made a statement.
The bailiff handed the witness Prosecution Exhibit 6.

I recognize Prosecution Exhibit 6 as a Military Suspect's
Acknowledgement and Waiver of Rights for Corporal Burton and his
subsequent statement. I received this in July of 2003.

The bailiff retrieved Prosecution Exhibit 6 from the witness and
published Prosecution Exhikit 6 to the members.

The witness was excused and withdrew from the courtroom.
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(b)(6) a civilian, Bethesda, Maryland
DIRECT EXAMINATION

T was on a"-ive duty ' the U.S. Marine Corps from
July of 204C to July of 2034, I left active duty as a first
lieutenant. My MOJ was 0302. I was attached to 3d Battalion

5th Marines. My billets included Platoon Commandexr for India
Company, 2d Flateoorn; Platoon Commander for 81's Platoon; and the
Executive Officer Zor Weapons Company, 3d Battalion, 5th Marines.
1 was the platoon commander for 8l1's Platcon from July or August
of 2007 until June of 2003. 2fter that, I became the Executive

Officer f:: Wea ns Compary Ior abeutl a year. T did degploy in
ugport o Oparution Iragl Freedom.

Phase IV cperaticns began in April, approximately 30 days
after the war started. During this time, Weapons Company was at
Cemp Gom Some,” than we meved to the mayor's house, then we moved
to Camp Get Some. During his time period, 81's Platoon did
pat"‘llﬁq Wher we moved ‘o the mayor's house, we set up the
pclizoe uwopnTimers 2o w2ll no catrolling with theo pelice

i} - L T2 OLIVA

trainirg v &€ were v e nayor's house about mid-June to

mid-Julv. e wsusicon charoesd & little bhit when I tock over as
:he (ap i ihe Tne 377 MP Company joined.us a&né Look over
a lot ot Lce dutles &g we moved towards a motcrized
company . -4 conduct ratrols and escert missions.

A the tive officer, I was aware of the missicns and

sent tho a~Lua; Herines out uﬂ cach missicn. Ve were on a
nins-dav coratic which meant that for nine days a group would. go
on egroosi- e noosvlons, the o conduct security patrols for nine
days, “ollowed v nire days of rest, relaxaticn, andgd training.
during th:s time perviod, wio bad problems with locters in our area.
At Cemp G Scme, we were - ving Tt keep the looters ocutside of

small arms range of the compound., We also had to keep the looters
cut of the zity. We would azpprehend them and take them to jail or
to our compound. | believe this intent on what to do with looters
was passed down ' the platoons. It was standard operating
procecure. Anybr iy in our wnit could apprehend looters.

When the Marines apprehended a looter, they were to put them
in the HMMWV's ard transport them to the jail or the compound. We
did not have a rolicy on hew to handle them as far as physically.
We just had the Phase IV rules of engagement. Sometimes the
looters were trcatec roughly. To zpprehend a looter, & Marine z
would have =0 ta~<le him, so the apprehension begins with—g- S
physically. "The looters ar: sometimes dragged to the HMMWV's.
They are ptaced in the HMMWY in a physical manner, sometimes
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S
thrown in. I would characterize this as an e{calation cf force
because how the situation begins. To take a looter into custody,
they would usually be tackled. The Marines would have to tailor
their actions to the situation at hand.

The senior man of a patrol would make the decision of what to
do with a2 looter. During April and May, the platocn commanders
would go on patrols. The NCO's on the patrols had a lot of trust
from their superiors. Before the war, we did some DTG's and law
of war classes. They were command dictated. W%e did discuss the
general handling of Iragis.

The military judge sustaired an cbjecticn &
counsel as to leading.

Ptho siwvild

Grabbing, holding, and binding an Iraqi's hands behind his cor
her back would be acceptable means of apprehension.

Corporal “Burton was in my platcen for about a2 year. Corporal
‘Burton was part of my platecn during the war. I did learn about
there inzidants cancaranag Din o when tho deueor e leme e

about a month before we leit Irag.

Tiie military judge susteined an objection by the civilian defonse
counsel as to relevance.

During Phase IV cperations, my Marines had quite a bi- of
experience dealing with Iragi looters and the Iragi pecpulation in
general.

CROCSS-EXAMINATICN

I graduated from Stanford University with a degree in Marine
_Biology. I do not have any advanced degrees. I joined the Marine
Corps abcut a month after graduation. I am éurrently working at a
think tank in Washingten, D.C. I left the Marine Corps on
1 June 2004.

Corporal Burton did his job very well during the combat phase
of the war. During the combat, Marines were being told that the
way home was through Baghdad. 1I believe I said that.. When it was
determined that we were not returning home after the combat phase
of the war, it was sort of a surprise to us. The Marines took the
news pretty well. In my opinion, my Marines were not specifically
trained to apprehend looters. My Marines were not trained to
seize donkeys at the School of Infantry. This was a completely
different enviromnment from the combat phase of the war. My
Marines were trained to fight.
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There were significant leadership changes after the combat
phase of the war. The battalion commander, executive officer,
S5-3, S-3A, most of the company commanders and first sergeants
left, as well as the senior RCO leadership due to the lift on the
stop-loss program. In June of 2004 the leadership needed some

direction.

My Marines had not been trained to catch looters. I had
heard that some of the Iragis that we apprehended were being set ftA&J
free again only to continue looting. Specifically, somq¢g£_gﬂg,_—3 i
Marines apprehended an Iraqi with some grenade fuses and’ podies. Qvdue
The 977 MP Company let him go. When we ran a jail, we could only
held the Iraqgis fcr 4§ hours. My Marines wore told to apprehant
an Iraqi i1f they came within small arms range of the camp. I knew
the Marines were frustrated because of this situation. I'm sure
there were periods of sleep deprivation. .

The military judge sustained zn objection by the trial counsel as
to relevance.

involving spraving an Iragi with a fire exsinguichar
The military judge overruled an objection by tihe trial couns=l as
to relevance.

I e o2wnrs of orher Inctancss whers an

a fire extinguisher.

I hava heard tha term "heavy hands" before, but not in
connection with cur mission in Irag.

n

Tne military judge overruled an objection bv the trizl counsel a
to relevance.

I know that my Marines knew that myself and other officers
had apprehended Iraqgis. Sometimes apprehending Iragis who do not
want to be apprehended is by nature assaultive [sic). I think
that it would be possible that my Marines observed me using more
force than necessary to exercise control over an Iragi. It is
possible that they may have talked about what they observed
officers doing. It is possiblie that that observation could have
influenced their own behavior. I don't feel that it was outside . _

cf the norm at all. cFwas ICr aware—sof-an—allegation S Mm%

The military judge overruled an objection by the trial counsel as
to relevance.
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I have become aware of an allegation that Lieutenant ®)6)
[ph] had fired shots in the area of looters from talking to the
counsel on this case.

On every patrol there was somecne in charge. 7T do know
Sergeant Taylor. It was typical that he would be in charge of a
patrol. He was in a position of leadership on the patrols.

REDIRECT EXAMINATION

Corporal Burton was a corporal during the war. As the
platoon commander, I did give my NCO's a =ignificant amount of
rosponsilkility. T am familiar with the fiv: 3's and a T. It is
Dasically the SOF fcr detaliuning EPW's. It 1o a2 acrodym thac
Marines are taught. These are the basic skills. At this time of
the cperation, my platcon had a lot of experience with Iragis and

Iragi rooters. Ccmmon sense plays & factor when Mazines are oo
patrol as well as with daclding what 18 right and what iz wrong.
t is hard to train for every situation, so common sense has to be

z facioer.

PIRAT UL

Iiv SJune of last yea: in the ares of Camp Lot Some, the lragis
¢id not have any respect for the Marines.

Tho witness was warncd, excusod, and withdrow Srem the —oursyca-.
The geverrnment had nothing further to present.
The court-martizal recessed at 1043, 16 June 2004.

The court-martizl was called to ordsr at 11032, 16 Junc 2004.

The military judge and all parties previously present were again
present. The members were absent.

The military judge summarized an 802 conference held between all
parties in the presence of the accused befere coming on the
record. Both counsel agreed with the military judge's summation.
Specifirallv. rhe r»ial counsel requested to re-open their case to
ask Mr.(p)e) two more questions. The defense counsel
objected. The military judge sustained the defense's objection.

The members entered the courtroom.

Tne civilian defense counsel stated that they did not have
evidence to present and rested.
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The court-martial recessed at 1107, 16 June 2004.
The court-martial was called to order at 1314, 16 June 2004.

The military judge and all parties previously present were again
present. The members were absent.

The military judge and counsel for both sides discussed the
instructions to be given to the members as to findings. The
findings instructions were marked as Appellate Exhibit VII.
The findings worksheet was marked as Appellate Exhibit VIIZI.
The court-mertial recessed at 1316, 19 Junc

The court-martial was called to crder =z

The military judge and all parties provisusly prosent wore again
oresent. The members were present.

Thow pvviaverant nee enneod seeeesse 2 Z2indings.,

The court-martial recessed at 1424, 18§ Juno 2004,

The ceourt-martial was called to order &t 1430, 15 June 2004.

The militery judge and 211 parties previcusly prezent wore agal

present. The neubers were present.
The defense presented argument on findings.
The government presented closing argument.

The military judge instructed the members in accordance with
R.C.M. 920, ipcluding the elements of each offense, the
presumption of innocence, reasonable doubt, and burden of proof as
required by Article 51(c), and on the procedures for voting on the
findings worksheet. There were no objections to the instructions
or requests for additional instructions.

The members departed the courtroom and an Article 39(a) session
was called to order at 1524. ’

The trial counsel stated that he was concerned with the language
contained on the findings worksheet. The military judge asked the
trial counsel if he wanted an additional instruction for the
members. The trial counsel did not request such an instruction.
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the members concerning procedures for voting, the responsibilities
of the members, and the matters the members should consider in
accordance with R.C.M. 100%5(e). The members were given Appeliate
Exhibit XX, a sentence worksheet. There were no objections to the
instructions er requests for additional instructions.

The court-martial recessed at 1i37, 17 June 2004.

The court-martial was called to order at 1234, 17 June 2004.

The military judge and all parties previously present were again
present. The members were present.

The military judge further instructed the mombers s to their

respensibllities In voting cn a secatenca.
Tha court-martial clesed for deliboraticons on zZant
1232 on 17 June 2004.

The court-martial opened at 1319 on 17 June 2004,

The military judge and all parties previously present when the
court-martial closed for deliberations on sentencing were again

present.  The merhers wears present,
The President announced the following sentence:

7o forfeit $£15€.00 pay per month for

6 months, to perform hard labor without
confinement for 1 month, and to be
reduced to the pay grade of E-3.

The members were excused and withdrew from the courtroom.

The military judge -ascertained that the accused nad read and
discussed Appellate Exhibit XXII, his appellate rights, with his
defense counsel. The military judge further ascertained that the
accused understood his appellate rights and did not have any

questions of the military judge.

The military judge further ascertained that the accused requested
that his copy of the record of trial and staff judge advocate's
recommendation be delivered tc Mr. Spinner.

The court-martial adjournec at 1324 on 17 June 2004.

58
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AUTHENTICATION OF THE RECORD OF TRIAL
in the case of

Corporal Scott A. Burton () - U.8. Marine Corps,
3d Battalion, 5th Marines, 1lst Marine Division (REIN), Camp
Pendleton, California 92(055.

S. M. IMMEL
Lieutenant Colonel,
‘U.S. Marine Ccrps
Military Judge

Ak Aveo

I have examined the reccrd

D 0422
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MILITARY SUSPECT'. ACKNOWLEDGEMENT .AND WAQEN OF RIGHTS
Place: b Tov Sz’ AN

’/'clgh 3/;" z ZQ’i Eu .

(P Ceoyy A Ruarnsd Aunc . OO

have been advised by Special Agent{st_(b)(©)
that | am suspected of _ A a7

| have also been advised that:

<¥(1) ! have the right to remain silent and make no statement at all;

40 (2) Any statement | do make can be used egainst me in a trial by court-martial or other
judiciét or administrative proceeding; .

#d5(3) | have the right to consult with a lawyer prior to any questioning. This lawyer may be
a civiifan lawyer retained by me at no cost to the United States, a military lawyer appointed to
act as my counsel at no cost to me, or both; .

55> (4) | heve the right to have my retained civilian lawyer and/or appointed military lawyer
present during this interview; and

547(5) | may terminate this interview at any time, for any reason.

.5},?)! understand my rights as related to me and as set forth ahove. With that understanding,

| have decided that | do not desire to remain silent, cansult with a retsined or appointed lawyer,
or have a lawyer present at this time. | make this decision freely and voluntarily. No threats or

promises have been made to me. 4 »
It A LS
Signature: _ L‘..- VAL -

®)6) Date & Time: _(J3 2204 12702

Witnessed:

/

d

Date & Time: _J6.7UQ02

At this time, |, P4 Scerr A4, 1luaroa) /p;;.«.; (b)(6) , '
desire to make the following voluntary statement. This statement is made with an understa nding

of my rights as set forth above. It is made with no threats or promises having been extended to
me.

L"-»‘C;‘o"\ Foa (/'Z'Ki Tl /.ch{.'i & ._;2_“

PROSECUTION EXHIBIT é’
! M
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L The Avalon Project : Gcnev.nvcntion Relative to the Treatment ot’onm of War; ... Page 1 of]

ARTICLE 82

A prisoner of war shall be subject to the laws, regulations and orders in force in
the armed forces of the Detaining Power; the Detaining Power shall be justified in
taking judicial or disciplinary measures in respect of any offence committed by a
prisoner of war against such laws, regulations or orders. However, no proceedings
or punishments contrary to the provisions of this Chapter shall be allowed.

If any law, regulation or order of the Detaining Power shall declare acts
committed by a prisoner of war to be punishable, whereas the same acts would not
be punishable if committed by a member of the forces of the Detaining Power, such

acts shall entail disciplinary punishments only.

APPELLATE EXHIBIT .:]I__
PAGE [ OF 5@
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DEPARTMENT OF THE NAVY
g Headquarters United States Marine Corps
Washington, D.C. 20380-1775

29 April 1998
FOREWORD

1. PURPOSE

Marine Corps Reference Publication (MCRP) 4-11.8C, Enemy
Prisoners of War and Civilian Internees, describes enemy pris-
oner of war (EPW) classification criteria and provides guidance
on EPW treatment. This publication is intended to provide infor-
rnation to Marines assigned the task of controlling the movement
and actions of individuals captured or acquired during combat.

2. SCOPE

MCRP 4-11.8C provides specific guidance on legal and tactical
requirements for EPW handling procedures. This publication
also defines procedures for handling civilian internees and states
the Geneva Convention guidelines that are to be followed.

3. SUPERSESSION

FMFRP 4-26, Enemy Prisoners of War and Civilian Internees,
dated 3 December 1993. |
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4. CERTIFICATION

Reviewed and approved this dats.

BY DIRECTION OF THE COMMANDANT OF THE MARINE CORPS

32 Reademr

J. E. RHODES
Lieutenant General, U.S, Marine Corps
Commanding General
Marine Corps Combat Development Command

DISTRIBUTION: 144 000047 00
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To Our Readers

Changes: Readers of this publication are encouraged to
submit suggestions and changes that will improve it.
Recommendations may be sent directly to Commanding
General, Doctrine Division (C 42), Marine Corps Com-
bat Development Command, 3300 Russell Road, Swite
318A, Quantico, VA 22134-5021 or by fax to
703-784-2917 (DSN 278-2917) or by E-mail to
smb@dectrine div@mccde. Recommendations should
include the following information:
® Location of change
Publication number and title
Current page number
Paragraph number (if applicable)
Line number
Figure or table number (if applicable)
® Naiure of change
Add, delete
Proposed new text, preferably
double-spaced and typewritten
® Tustification and/or source of change

Additional copies: A printed copy of this publication
may be obtained from Marine Corps Logistics Base, Al-
bany, GA 31704-5001, by foliowing the instructions in
MCBul 5600, Marine Corps Docirinal Publications
Staius., An electronic copy may be obtained from the
Doctrine Division, MCCDC, world wide web home page
which is found at the following universal reference loca-

tor: http://ismo-www1l.quantico.usmc.mil/docdiv.

Unless otherwise stated, whenever the masculine or feminine

gender is used, both men and women are included.
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Chapter i

— Categories of Prisoners of War
and Civilian internees

1. Types of People t6 be Controlied or Guarded

One of the many tasks you may be asked to psrform
during combat operations is to central the movement and -
- sctibhs’ of indiVidusls you have captured or individuals
turnad over to you to guard. In general there are two typss
of paople you will be tasked to guard:

a. Prisoners of War,
b. Civilian Internaes. o

According to the Geneva Conventians, a prisoner of
war is a person belonging fo one of thae categorias listed
In saction 2 of this chapter who has fallen into the power
of the enemy. To avoid confusion with references to
American POWs, the prisoners of war discussed in this
booklet’ will be referred to as “enetny prisonsrs of war"

(EPWS).

A civilian internes is a person in your custedy who Is
not sntitisd to EPW status, This term will be further ex-
plained in section 3 of this chapter.

2. Categories of Prisoners of War

The following paople are entiied to prisoner of war
status if they fall into the power of the enemy:

a. Members of the armed forces {scldiers in uni-
form). :

It APPELLATE EXHIBIT :Ii
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b. Clvilians who are authorized to sccompany the
armed forces in the field.

pp— For axampie, on enemy ships you may find clvilians
who assist In the ship’s operations or maintsin its weapon
systems. (These people: are sometimes called “tech
reps.”) Ifan enemy ship is captured, the enamy sailors
and marines on board would clearly ba antitled to
prisoner of war status. Tha Gensva Conventions requlire
the paopls who captura the enemy ship to ireat the tech

. raps aheard with.the same high level-of care a8 thé shemy
sailors and marines would receive. f you capture a tech
rep, you never have the option of executing him as a spy
just because ha was not wearlng a uniform at the moment
of capture. In addition, you ars prohibited from putting the
tech rep into a civilian internment camp or a civilian jall,

The rule concerning the treatment of civilians who are
authorized to accompany tha armed forces also applies

to:

s«  War correspondants.
*= Red Cross or USO-typs personnel.
* Civillan members of milltary aircraft crews.
*» Supply contractors.
_ * Labor units.
*+  Merchant Marine crews.
= Crews of clvilian ships and alrcraft which support
the military, :

These clvilians should have some type of identifica.
tion or documentation to show that they are authorized to
accompany the armed forces In the fisld. For exampia, the
snemy governmeni meay charter a civilian aircraft to trans-
port its soldiers. If you capture the alrcraft, tha enemy

- = APPELLATE EXEIBIT _ m
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soldiers will be put into a camp for prisonersof war. How
the civilian crew is treated will be determined by higher
mifitary authority, The civilian crew may be released or
=7 kept in custody; if kept, the civilians are considered EPWs
as opposed to spiss or unprivilaged combatants {people
who ars not authorizad to take part in armed conflict).

c. Members of a military organization that does not
require its members to wear formal military uniforms (for
example, a militia or voluntear corps, including organized |
resistance movemonts). Tha-mambars -of this type -of mili-- -
tary organization will be entitied to EPW status If their
military organization follows the following rules:

(1) itls commancded by a person responsibie for
the actions of his subordinatas;

{2) The mambers wasar or display a fixed dis.
tinctive sign (for exampla, a parlicular type or color of
shirt) recognizable at a distance. The sign should clearly
distinguish tham from civilian noncombatants;

(3} The meambars carry their weapons openly;
and;

{4) conduct their operations in accordance with
the laws (Geneva Conventions) and customs of war.

. If the military organization meets ali four rules, its
members will be entitled to EPW status if captured. Some
military organizations refuse to take prisoners of war due
to their “live off the land” style of operations. Other mili-
tary crganizations allow thelr members to attampt to trick
their enemy by waving a white flag and then continuing ta
fight. Hilitary organizations like the snes dessribed above
have failed to conduct thelr oparations in accordance with

APPELLATE EXHIBIT ﬂ
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the laws and customs of war {which is one of the four
rules), Because the organization falls the tast, none of its
members are ontitled to EPW status if captured. However,
— Marins Corps policy is to stlll treat them as EPWs as long
as they ars in your custody. Highar militaty authorlty will
decide at a laler data whether the members of military or-
ganizations that refuse to abide by the law of war should
continue to be treated as if they are entitled to EPW

status,
3, ~Civilian Interfieeés

According to Joint Pub 1-02, a “civilian intarnes™ is a
slvilian who is Interned during armed conflict or occupa-

tion dus to*
* Oparations security considerations of the armad
force that took the civiifan into custody.

* A nsed to protect the civilian.

* Alleged unauthorized participation in hostile acts
such as sabotage, attacking U.S, forces, and stor-
ing weapons In their homa. These people are
sometimes cailed “unprivileged combatants.” Ci.
vilian internees are not entitied to EPW status;
however, they still are protectad to a lesser de-
gree by the Geneva Conventions. (There is a
separate Geneva Convention concerning tha pro-
tection of civilians.)

The Geneva Conventions list the duties you have in
dealing with civilian internees. Civilian internaes may take

the {ollowing farms:

- | | APPELLATE EXHIBIT SN
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¢  Unprivileged combatant.
» Displaced person.

* Refugee.
s Evacuae.
*  Detainee.

The Geneva Convention conceming civilians refers to
a civilian internae as a “protected person.” I the Geneva
Convantion conceming civiifans did not exist, a civilian in
the custedy-of ar-unftiendly foree wounid beut thd rsfcy ™~ ~
of his captors.

4. Protection of Individuals in Your Custody
... As a rule of thumb, you should initially treat ail peo-
“pla in your custody ae If they are entitied to EPW status,
People who are determined by higher military authority to
be unprivileged combatants can be separated from the
EPWs at a later date. As a general rule, all individuals In
your custody should recaive humane traatment. In ather
words, treat them as well as you would want to be treatad
If you were captured by an enemy force. Once someone is

in your custody, you have a duty to protect him from—

* The dangers of the battlefieid.

* Natural dangers such as quicksand, wild animals,
etc.; and

* The attemnpts (by your fellow Marines, zMied

troaps, fellow EPWs, and civilians) to harm the
PWs based on a desire for revenge.

= ‘ APPELLATE EXHIBIT_:W-__
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In addition to protecting an EPW from acts of vio-

-ence, you have a duty to protect him against acts of in-
——Jimidation, and against Insults and public curiesity. This
~ means that you should not allow anyone {inzluding the
naws media) to take photographs or vidactapes of EPWs
unless this is approved by the highest possible military
authority. Any media contact with EPWs In your custody
should ba conductad In complianca with guidance from

higher military authority.

- = You shotid naver-atiow-anyone-to pase for any type
of photographs that indicats an EPW has been or Is about
{o be mistreated. An exampla of this is a photograph of a
Marine hcldlng a gun to the head of a blindfolded EPW.

. APPELLATE EXHIBIT _‘E
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Chapter li

Legal Requirements

1. Geneva Conventions and Other Laws
Concerning the Treatment of EPWs and -Civilian
Internees :

You are expected to treat all people in your custody
firmly and fairly. One of the reasons you are expected not
to mistreat an EPW or civilian internee is because these
people are protected by the Geneva Conventions. The Ge-
neva Conventions are treaties between the U.S. and over
100 other nations. A U.S. treaty is a Federal law, and just
like any other Federal law you are required to obey it.
Some of the rules found in the Geneva Conventions (for
example, the rule against torturing EPWs or civilian in-
ternees) are repeated in the UCMJ as well as Marine regu-
lations, directives, and orders. All Marines are required to
obey these rufes. If you mistreat an EPW or civilian in-

ternee, you would be in violation of—
* A Marine Corps regulation, oi order, and

* Federal law (the UCMJ and the Geneva
Conventions).

2. The Geneva Conventions are Like the U.S.
Bill of Rights

The Geneva Conventions could be compared to the
U.S. Bill of Rights. Just as the U.S. Biil of Rights gives
American citizens certain rights and protection, the Ge-
neva Conventions give people who hecome “war victims”
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(for example, sick, wounded, or shipwrecked soldiers or
- sailors, prisoners of war, and civillan internees) protection
from the enemy soldiers who take them into custody. The
Geneva Conventions even protect civilians who give up
their status as noncombatants by taking part in the battle.

“While the Getieva Coiniventions do not aliow them to
take part in the battle, it does give them certain rights
when they are apprehended for their improper involve-
ment in hostile acts, For example, even If you apprehend a
civilian who was shooting at Marines, you may not exe-
nute him on the spot. (You should never execute any per-
son, military or civilian, who is in your custody.) You
should send him to the rear where he will receive a trial or
hearing.
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1. Treatment of an EPW at Time qf_gg._p_t_ure

Chapter lil

Handling EPWs
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As soon as you capture someone or accept custody
of an EPW, you should start to think of several routine se-
curity guidelines. These guidelines are: Search, Silence,
Segregate, Safeguard, and Speed. Thay are scmetimes
called the “five S’s”. 4

a. SEARCH. Each EPW should be thoroughly
searched for weapons and for intelligence material.

b. SILENCE. EPWs should not be allowed to talk ex-
cept to answer your questions. Talk among recently cap-
tured Individuals tends to center around plans to
overpower their captors or to escape. By insisting on si-
lence, you will cut down on their abllity to plan an escape.
Operational considerations may also dictate that EPWs in
your custody remain silent. While gagging an EPW is not
necessarily illegal, it should be used oniy in exireme
circumstances.

c. SEGREGATE. Whenever possible, officer EPWs
should be separated from enlisted EPWs; SNCO EPWs
should be separated from junior enlisted ranks. The pur-
pose for separating the EPWs according to rank is to
break up the enemy chain of command in order to de-
crease their military effectiveness during the early stages
of captivity. Once they are interned in an EPW facility
there is less need to segregate different ranks. )

APPELLATE xR T
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d. SAFEGUARD. As mentioned above, you have a
— duty to safeguard everyone In your custody. There also is
a duty to safeguard Intelligence material found on an

EPW.

e. SPEED. As soon as possible after you capture an
EPW {keeping Iti mimd tactical and security considera-
tions), he should be sent to the rear for interrogation and
processing. You should make maximum use of available
transportation returning to the rear. Speedy removal from
familiar surroundings, and their own units, will lesson the
likelihood of an attempted escape.

2. Capture Tags

As soon as you capture an EPW, you should com-
plete a capture tag. The capture tag should show the fol-

lowing information:

Name of the EPW.

Rank.

Service number.

Dzte of birth.

Date of capture.

EPW's unit.

Location of capture.

Capturing unit.

Special circumstances of capture: -
Description of weapons/documents,

TrFe@teae o

A capture tag should have three parts, each of which
includes the 10 ltems listed above. Part #1 should be at-
tached (by string or stapled to the uniform) to the EPW.
Part #2 should be forwarded to the MAGTF bholding facility
or released to the U.S. Army or U.S. Navy when they take
custody of the EPWs. Part #3 should be attached to

APPELLATE EXEIBIT __ﬂ_____
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captured weapons or documents taken from the EPW.
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Due to the confusion that is normally present on the
- battlefield, front-line Marines are not always able to com.

plete the capture tag.

Iif the Marine who captured the EPW has been unable
to fill out the capture tag, you as the person who accepts
--custody of -the -EPW -for purposes—of guarting oF tFanss
porting him should attempt to fill in the missing informa-
tion as soon as you take custody of the EPW.

- Ailthough the capture tag is the only documentation
" required by the U.S. Army before transferring custedy of
an EPW to them, each MP collection point and holding fa-
cility must maintain a log of all EPWs passing through
their facility. The log should show the following

information:

Name.

Rank.

EPW’s unit.

From whom the EPW is received.

To whom the EPW is transferred. .
Personal property (with chain of custody).
Appropriate dates.

CEE RN

3. Equal Treatment for All EFWs

The Geneva Conveniions require that all EPWs be
treated equally. You may not single out a class of EPWs
(e.g., members of a particular battalion) for harsh treat-
ment based on misdeeds of the past.

= : AHEUJWEEﬁHBnﬁ_jiL

PACIR ' nE 4?\

DOD JUNE 2655



13

4. No Collective Punishment

The Geneva Conventions forbid any type of collective
punishment directed toward EPWs. An EPW may be pun-
ished only for his own misconduct.

if the individual in your custody is entitled to EPW
status, he is, in the eyes of the law, a “war victim” and a
“noncombatant” because his status as an EPW deprives
him of his lawful authority to fight. He has lost his “li-
cense to kill.” T

While you retain your license to kill enemy soldiers
not yet wounded or captured, you may not harm any non-
combatants including an EPW who, prior to his capture,
had attempted to kill you and your fellow Marines.

You owe him the same duty of care as you would owe a
Marine prisoner in your custody.

5. Questioning an EPW

When questioning an EPW, certain rules should be
followed. The Geneva Conventions require an EPW to
provide his name, rank, service nummber (or serial or social
security number), and date of birth.

if an EPW refuses to give this information, he may not
be threatened or punished; however, his privileges (bene-
fits over and above the minimum rights provided by the
Geneva Conventions) may be restricted or forfeited.

APPELLATE EXHIBIT _,__W_,___
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6. Movement of EPWs to the Rear Area

o g

"You should evacuate EPWs in your custody from the
combat zone as soon as you can, keeping in mind secu-
rity considerations and the requirements of your mission.

..During the evacuation, EPWs -may-not be placed-at grsater - - -
risk than the Marines guarding them. You may not force
an EPW to “take the point” In order to navigate your way
through a mine field. EPWs should not be considered ex-
pendable human resources. The purpose of this rule is to
avoid a situation like the World War Il “Death March” from
Bataan in the Phllippines. When evacuating EPWs you
may use blindfolds if security considerations require it;
however, this is considered an extrerne measure. Stan-
dard metal or disposable handcuffs or similar restraints
are permitted if there is a high likelihood an EPW will at-
tempt to escape while in transit.

7. Use of Riot Control Agents

In dealing with large numbers of EPWSs, there may be
a need to use nonlethal riot control agents. Riot control
agents are an effective tool to protect the lives of the peo-
ple guarding the EPWs as well as the EPWs themselves.
As part of your planning for the control of EPWs, you
should determine whether you are allowed to use riot con-
trol agents, and also, where they are kept. Advance Presi-
dential approval is required before riot control agents are
employed in wartime (including instances of armed con-
flict short of a declared war). Check with your chain of
command to learn whether Pres!dentlal authority has

been granted.

(reverse blank)
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Chapter IV
EPW Property

1. Taking Property From an EPW

When searchmg an EPW, you must decide what
things an EPW should be allowed to keep in his posses-
sion. ltems of identification such as military ID card, dog-
tag, or a letter of authorization reflecting a civilian EPW's
status as an individual permitted to accomparny the armed
forces In the fleld should never be taken away from an
EPW. In some instances this identification is necessary to
convince a captor that his prisoner is not a spy. You may
take documents from an EPW if they have some potential
military intelligence value.

2. Confiscating or Impounding Property

Iif an EPW has an expensive watch, it may not be con-
fiscated (taken away without an obligation to return it} be-
cause it has no military intelligence value, However, if an
EPW has in his possession an item of high monetary
value, it may subject the EPW to robbery (possibly accom-
panied by physical harm) by other EPWs. For his own
safety, the watch should be impounded (taken away with
an obligation to return it, perhaps when the EPW is re- ~
leased from captivity). Ancther reason to keep items of
value out of the possession of EPWs js that such items
may be used as a means to bribe guards or to pay others
to set up an escape. As a general rule, money and articles
of value may be impounded for reasons of security, but

only by order of an officer. A receipt must be given to the
EPW.

ANEEUHEEMHmTﬁj:L__-
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3. Tagging Property Taken From an EPW

As mentioned earlier, if you take documents or per-
sonal property from an EPW, you should attach a capture
tag to the Items In order to maintain a record of ownership
and to provide information for intelligence-personnel. - - - -~

. These tags should be provided at the local level;
however, if tags are not available, substitute tags will have

to be used.

- —m—

4. Property That Should Be Confiscated

In addition to confiscating weapons, you should con-
fiscate any item which may facilitate escape (for example,
a compass or map). This rule should not be taken to an
extreme level. While confiscating an EPW’s boots would
tend to decrease his ability to escape, you are not permit-
ted to do this. In general, EPWs should remain in posses-
sion of all articles of personal use such as their clothing,
food and personal equipment. ltems of personal protec-
tion like their helmets may ke retained by an EPW be-
cause the Geneva Conventions forbid a captor fiom
placing an EPW at greater risk than his captors. If the Ma-
rines who capture an EPW are wearing their helmets and
flak jackets, these items of personal protection should not
be confiscated from the EPWs. Once an EPW is sent to
the rear and interned in a safe facility removed from the
area of operations, the items of personal protection may

then be confiscated.
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5. Property an EPW May Keep

Badges of rank and personal decorations may be re-
tained by an EPW. These ltems have no military intelli-
gence value and will not help an EPW to escape. These

_items are the personal property of the EPW... ... . .._. ..

Taking these items would be characterized as looting
EPWs, which could be ccnsidered a viclation of the Ge-
neva Conventions and the UCMJ, You should not confis-
cate personal field rations, winter coats, shelter halves,
and first-aid kits even if you or your fellow Marines have
an urgent need for these items. Confiscation is prohibited
unless the EPWs have no need for the articles or satisfac-
tory substitutes are given to the EPWs,

(reverse blank)
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Chapter V

Collection Points and EPW Facilities

1. Definition

g e ittt B Lt B R I

Collection points are areas where EPWs are held tem-
porarily while awaiting evacuation to the rear. At collec-
tion points EPWs are sometimes interrogated for

. intelligence information which may help Marines in the
“ongoing battle. Sick ar seriously wounded EPWs can be
cared for by corpsmen or transferred to tha closest medi-

cal facility.
2. Selecting a Location for a Collection Point

In selecting a collection point, several things should
be taken into consideration:

a. It should be near a main supply route (MSR) for
ease of transportation.

b. It should not put an EPW in a position to gather
intelligence or to commit acts of sabotage.

c. It should not expose an EPW to health hazards
(natural or man-made). LT

d. It should not be near a legitimate military target
(e.g., placing EPWs near your artillery or ammo dump as
“human shields").

A,
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3. Who is in Charge of Collection Points

Collection points may be set up at any unit level de-
pending on the number of EPWs. At the company level,
tactical troops will guard the EPWs. Collection points are .
usually established at the battalionlevel. . _ _ _ . . ... ... . ... _.

‘Capturing units evacuate EPWs to a battalion collec.
tion point established at a central location designated by
the ground combat element (GCE) commander. This col-
lection point is usually operated by the military police.
From the GCE and aviation combat element (ACE) collec-
tion points, EPWs are transported to various transfer
points and from there to an MP-operated MAGTF holding

facility.

4. Transferring EPWs to U.S. Army

In most cases, the EPWs captured by Marines eventu-
ally will be transferred to the U.S. Army for processing
and internment. In the event the U.S. Army is not involved
in the operation, the Marines will have to process the
EPWs and guard them untii they either are authorized to
release the EPWSs, or higher military authority makes ar-
rangements to take the EPWs off the Marines’ hands.

5. Transferring EPWs to Allied Armed Forces

If Marines are involved in an operation with allied
troops, there may be an agreement between the U.S. and
an allied nation that allows U.S. forces to transfer their
EPWs to the allied nation. Even if an agreement like this
exists, you should not automatically transfer your EPWs
to the custody of allied troops. You should not transfer

- = APPELLATE EXHIBIT __ 1M ___
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EPWs out of U.S. control unless you recelve specific or-
- -ders from higher military authority.

According to the Geneva Conventions, EPWSs, in the
custody of the U.S. may be transferred to an allied force
only if the U.S. government is satisfied that the allied

- -force-is-whiingand-abte to provide the proteétion of the =~ 77
Geneva Conventions to the transferred EPWs. The pur-
pose of this rule is to stop individuals who have captured
EPWs from washing their hands of their responsibilities
under the Geneva Conventions by turning over  their
EPWs to anyone who will take them. For exampls, if you
were a captured pilot whose payload had missed the tar-
get and destroyed a schoolhouse, would you want to be

turned over to the local villagers?

Another example is the case where EPWs of one relj-
gion are transferred to the custody of members of a rival
religion whose beliefs call for the killing. of the EPWs. In
this case, the U.S. government would not be ablec to deter-
mine that the allied force is able and willing to protect the
EPWs. In many cases the U.S. and an allied nation will
sign an agreement allowing U.S. armed forces to transfer
their EPWSs to the aiiied nation. As mentioned above, even
if there is a transfer agreement, do not give up custedy of
your EPWs to allied troops unless you have specific or-
ders to do so.

6. Location of Internment Facility

The Geneva Conventions and U.S. policy require that
when it can be avoided, EPWs shouid not be imprisoned
on ships. However, there are exceptions to this general
rule. EPWs picked up at sea may be temporarily held
aboard ship based on operational requirements, until
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. there is a reasonable opportunity to transfer them ashore

- to an EPW facility or to another ship for evacuation to a
shore facility. EPWs may be temporarily held aboard ship
while being transported between land facilities.

EPWs may be temporarily held aboard ship if this would

- greatly imiprove the “safety or ‘héalth prospects of the
EPWSs, such as avoidance of exposure to severe environ- -
mental or combat conditions, or improved access to medi-
cal care for those requiring It.

7. Work You May Assign to an Enli.éted EPW

You may order an enlisted EPW to work; however,
there are certain restrictions. An EPW may be assigned to
public works projects (for example, roads, reservoirs, etc.)
as long as the project is not designed primarily to h2lp the
enemy military forces. An EPW may be forced to build
EPW barracks, medical facilities, and other structures de-
signed for the benefit of war victims such as EFWs, sick
and wounded, civilian refugees, etc. An EPW may be or-
dered to carry sick and wounded Marines fo medicai

facilities,

Because Marines like this are considered *war vic-
tims,” the assistance provided by EPWs to the Marines is
not considered aiding an enemy armed force. Just be-
cause an EPW obeys your order to work does not mean
he is gullty of collaboration with his enemy. An EPW may
not be forced to participate In jobs which assist his en-
emy in support of military operations. Examples are dig-
ging artillery emplacements, transporting ammunition and
building a bridge designed primarily for military use (like
the movie “Bridge on the River Kwai").
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o Officers may not be rsquired to work; however, they

may volunteer to work. NCOs may be required to perform
supervisory work only. As mentioned above, other an-
listed ranks may be required to work, However, unless he
volunteers, an enlisted EPW may not be employed in work

which is unhealthy or dangerous. e

(reverse blank)
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Chapter VI

EPW Discipline

1. Tybes of Punishment

In order to fulfill your duty to protect EPWs, you must
be able to control the movement and actions of each EPW
in your custody. According to the Geneva Conventions an
EPW must obey all laws, regulations, and orders in effect
for the armed forces of his captor (for example, an EPW
captured by Marines is subject to the UCMJ). If an EPW
violates one of these rules, he may be given judicial or
nonjudicial punishment. For example, if an EPW under
your custody killed a Marine, a civilian, or another EPW,
he would be charged with violation of the UCMJ and tried
by a court martial just as a Marine would be treated if he
murdered another Marine, a civilian, or an EPW. In addi-
tion to the laws, regulations and orders in effect for the
armed forces of the EPW’s captor (for example, the UCMJ
if the U.S. is the captor), the person who is in charge of
guarding EPWs may issue rules designed to regulate the
conduct of EPWs (for exampie, a rule prohibiting escape
attempts).

2. Nonjudicial Punishment

If an EPW disobeys one of the rules that applies only'

to EPWs, the punishment is limited {o NJP. For example,
the rule against trying to escape from an EPW facility only
applies to EPWs, not to MPs or other Marines. (If a Marine
left the EPW facility without authorization, he would be
charged with desertion or unauthorized absence, not with
attempting to escape from an EPW camp.)
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Certain offenses which would ordinarily resuilt in judi-
—_— cial punishment (e.g., theft or destruction of government
or clvilian property) will be treated as NJP matters if they

were committed during an escape attempt.

For example, if a Marine in the brig stole a set of civil-
-ian clothing;attacked-and serlously harmed-anMP;stoles -~ -~ -~ -
jeep, escaped from the base, but was recaptured after
crashing into a civilian vehicle, he would face a court mar-
tial on all five acts. If convicted, he could receive judicial
punishment for his crimes. On the other hand, if an EPW
stole a set of civilian clothing, attacked and seriously
harmed an MP, stole a jeep, escaped from the custody of
the MPs, but was recaptured after destroying tha jeep as
well as a civilian_vehicle, he would face judicial punish-
ment only for the attack on the MP. The rule against EPW
escapes is one of the rules directed only at EPW conduct;
so the punishment is limited to NJP. Because stzzling the
civilian clothing and the jeep, as well as destroying the
jeep .and a civilian vehicle—

* Were acts committed as part of the escape
attempt;

*  Were not committed in order to enrich the EPW;
and

* Did not involve an act of violence (like attacking
the MP), these acts are treated as NJP matters.
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Chapter Vl} J

Protection of Civilian Internees

- ——e e haaane o @ G APE. A ey 0 - Smem aes s s mm s - s L

1 Humane Treatment for Clv:han lnternees

A B N R

The Geneva Convention concerning civilians pro-
vides a list of actions you may not take against a civilian
in your custody, as well as a list of actions you must take
to help the civillan intemees. The Geneva Convention pro-
vides a “safety net” for those civillans who are taken into
custody by their enemy. A good rule of thumb for treating
civilian internees is to treat them as if they were EPWs,

At the time a civilian first comes into your custody, it
would be wise to keep a record of why you
apprehended/detained the civilian. Examples of why you
would apprehend a civilian are:

a. He shot at Marines, or

b. While searching his home, you find a cache of
weapons.

in some instances, you may be ordered to forcibly
evacuate a group of families from their homes for security
reasons (for example, a Marine convoy would be passing
through their hamlet, and you do not want anyone to learn
about the convoy). If you are going to turn the civilian in-
ternees over to other Marines, U.S. Army personnel or al-
lied forces, it would be helpful if you inform the leader of
these forces whether the civilian internees are suspected
of criminal acts, or if they are innocent civilians who are
being temporarily evacuated for security reasons.

—_— APPELLATE EXEIBIT JSZ'___.
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2. “Military Necessity” is No Excuse for Mistreat-
— ‘ing Civilian Internees

You may not ignore the Geneva Convention concern-
ing civilians based on the dictates of “military necessity.” ,
. For example, you may not use physical force to. getinfor-. . . .. .
mation from a civilian in your custody no matter how
much you need the information. As a general rule, civilian
internees must be treated in a humane manner at all
times. However, you may control the actions and move-
~ ments of civilian internees, not as punishment, but as a
security measure. In selecting a collection point or a field
expedient brig for civilian internees, ycu sheuid avold a
site that would expose the civilians to harm due to its
closeness to a legitimate target, such as an ammo dump.

3. Transferring Civilian Internees to A" Armz

Forces

Handling and protecting civilian internees may be
burdensome. There may be allied military forces or civil-
ian authorities that are willing to take the civilians cff your
hands. You shouid not transfer civilian internees out of
U.S. custody unless you receive express orders to do so

from higher military authority.

You may accept help from non-U.S. forces or civilian
authorities in your handling of civilian internces, but as
long as they are still in your custody, you are responsible
for thelr safety. If you are looking for someone to help you
in controlling clvilian internees, you must consider
whether the people you are asking for help are willing and
able to provide humane treatment to civilians under your
contral. For example, if you are responsible for the pro-
tection of civilian internees of one religion\tribe\political
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persuasion, you should determine whether the people you
— are asking for help have an old score to settle or whether
their religion or tribe requires them to injure or kiil the ci-

vilian internees you are trying to help.

4. Rule Agamst Forcmg Clvman Internees to As-
“sist You —

While you may ask the civilian internees for help, you
may never force them to act as guides or to do eother dan-
gerous acts. You may not force them to give you iriforma-
tion. As a general rule, there should be no corporal
punishment, torture, or collective punishment for past
deads or as warnings against future actions.

B. Forcible Relocation of Civilian Internees

- -

From time to time, mili tary consiuaraticns sulli as
combat preparations or maintenance of security will re-
quire you to relocate civilian internees. This type of forci-
ble relocation is not a violation of the Geneva Convention,
If you must search a village for enemy troops or supplies

o~ oy o an

over, the civilian internees should be ullowed to return to
their homes. If there is an ongoing security problem with
the village, you may force the civilian internees to evacu-

ate and relocate permanently. Hopefully, the host nation
will provide for them. In times of armed conflict, a certain

amount of disruption is unavoidable.

As iong as you attempt to limit to the minimum extent
possible the adverse effects of war, you will not be
faulted.
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6. Work You May Assign to a Civilian Internee

You may not force civilian internees to work for you if
it would involve their taking part in battle or battle prepa-
rations, or if it would subject them fo the dangers of the
battlefield. However, you. would be allowed to_compel... .. = ...
them to assist you in providing assistance to war victims
such as the sick and wounded. For example, you could
force ths local civilian Internees to work as stretcher bear-
ers in a field hosplital provided it was in a safe location.

You could not force civilian internees to retrieve the
wounded during the battle because this would put them in
a dangerous position. You could force them to carry to
the rear, food and supplies intended for sick or
wounded Marines or for EPWs because those Marines and
EPWs are considered war victims.

-
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Chapter VhI|
Civilian Property

1. Destruction of Property
While military necessity is not an excuse for harming

a civilian internee, it could be a justification for the de-
struction of civilian property. Keep in mind that there Is a
distinction between the duty of care you owe a civilian in
your custedy (a clvilian Internee) and the duty you owe to
civilians you do not have in your custody. If a sniper
shoots at you from a house, you are allowed to damage or
destroy the house if there is no other way to nnutrahze the

cr-\l"—s— " \raty ’-\fnr 'n—‘r" 6‘ -t vH-\n et e s oy ~e

shooting from his own home, you may not destroy ine
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civilians. Once the sniper has vacated the home (due to
capture death or retreat), there is no military adh indadeclode!
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property), may be destroyed if there is a clear showing of
military necessity {as opposed to convenience of the mili-
tary) fcr this action.

2. Taking Civilian Property

In addition to destroying civilian property, you may
have reason to confiscate, seize or requisition civilian
property. To confiscate something means to take away
without an obligation to return it or to pay for it. To seize
something means {o take away (permanently or temporar-
ily) with an obligation to pay an amount of money to be
determined at the end of the war. To requisition
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something means to take, with or without the permission
of the owner, with an obligation to pay for it at the time

the property is taken.

There are two possible reasons for taking or destroy-
ing civillan property:

—— ————. i m e A ——

) a you need the property, or

b. you want to deny your enemy the use of the
praperty.

If there is damage or destruction to any civilian property
as a result of military operations (before, during or after
the battle), there is neither a violation of the Geneva Con-
vention nor an obligation to pay for any damage or de-

value (vehlcles alrplanea, amxrumt:on etc) frorn fallmn
into tire hands of the enciny, you iiay deslicy tao RO
erty without obligation to compensate anyone,

a. You decide to redeploy from ait area populated by
civilians;

b. You suspect the enemy will follow you into the
area and take civilian property like trucks, gasoline, a"'v
~craft, ammo, etc.; and

c. Your enemy will use these things against you
then, you are alfowed to destroy the civilian property. Un-
der these circumstances, you may destroy the property
regardless of who owns it. There is no duty to compen-
sate the civilian owners of thic property.

By

- APPELLATE EXZIBIT o8
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DUTIES OF A MILITARY POLICEMAN
— CONCERNING ENEMY PRISONERS OF
WAR AND CIVILIAN INTERNEES

This booklet was prepared for military police as a
gulde for the treatment of enemy prisoners of war and ci-
..vilian_internees. It .can be used by any Marine tasked with_ _.

the handling of enemy prisoners of war or civilian intern-
ees, or assigned to augment a military police company. If
you have any questions concerning enemy prisoners of
war and civilian internees, contact the Security and Law
Enforcement Branch at Headquarters, U.S. Marine Corps.
The mailing address and telephone numbers are as

follows:

COAMRRALITYAMT AE THIZ RIADINIIT AASSS fmamy
Seouiny and Law Satorcument Branch
O eratiorm= T loaieinn
Headquarters, U.S. Marine Corps
Washington, D.C. 20380-1775
Ccoimmercial: (703) 614-4177, €14-21CC

(reverse blank)

APPELLATE EXIIIBIT ﬂ
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MILITARY SUSPECT'. ACKNOWLEDGEMENT.AND WA&E.. OF RIGHTS

3,

Place: b Tov-Cung? ANL Y2

(b))

have been advised by Special Agentw'__(b)(ﬁ)

that | am suspected of _ Zig 400 o

| have slso been advised that:

$¥M1) 1 have the right to remain silent and make no statement at all:

}@2 (2) Any statement | do make can be used against me in a trial by court-martial or other
judiciél or administrative proceeding; .

5(3) | have the right to consult with a lawyer prior to any questioning. This {swyer may be
a civilian lawyer retained by me at no cost to the United States, a military lawyer appointed to
act as my counsel at no cost to me, or both: .

»}514) | have the right to have my retained civilian lawyer and/or appointed military lawyer
present during this interview; and

‘;_}j?(S) ! may terminste this interview at any time, for any reason,

| have decided that | do nat desire to remain silent, consull witn a resained ¢f srooings! Peveyne,

v . e e e [ I S TSP U S Py R T RPN '
o hevz by presTar il s eke s delhion Lo ;o

PEEEELIL A Ry O RPN ;"‘
promises heve been made to me.
/ / v
A S
Sigimturey oo MOy j N St G
(b)(6) Uate & innes e Jo M0, i
Witnessed: _
e
. -

Date & Time: (0 6.7U00 3

At this time, |, _CPC. SCerei AL 2ol Lo e (0)6)
desire to make the following voluntary statement. This statement is nwor with an U, slasrineg
of my rights as set forth above, It is made with no threats or premjses having been extended to
me.

(-_. Ly .flt :1 o _"',I'zi Ll /-’)-._»_.ll.‘s '\':._.,. .2_'
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MILITARY SUSP&T‘.. ACKNOWLEDGEMENT .AND W*En OF RIGHTS

Place: S “Gosr $puE"

A 'LL\"U_Q-‘_;“.‘{A e . o]

B (b))

have been advised by Spacial Agentis) _ )

that | am suspected of __ A <<

{ have al;o been advised that:

(6)(6) {1) 1 have the right to remain silent and make no statement at all;

] {2) Any statement | do make can be used against me in a trial by court-martial or other
juririal or administrative proceeding; )

(b)6) (31 1 have the right to consult with a lawyer prior to any questioning, This lawyer may be
a cvihian lawyer retained by me at no cost to the United States, a military lawyer appointed to
act as my counsel at no cast to me, or both; ' :

(b)) (4 1 heve the right to have my retained civilian lawyer and/or appointed military lawyer
present during this interview; and

(b)6) {5) | may terminste this interview at any time, for any reason.

P e

1 iiave Ueciucd ot § Lu Dol cedng LU fCil}:J‘l“ AL, Lol veeait A FLudive o we Ugbe mttine o durey o,
or have a lawyer presont at this time. | make this 000 6 b - CRCHV AT A O I A
promiics have been mode to me.
. (b)6)
P IS Y S TRY)
(b)(6)
Witnessad:
/ Date & Time:

- o

At this tirﬁe,/f. T Qe Tns T O P wx
desire to make the folfowing voluntary statement. This statement is made with an understanding
of my rights as set forth above, It is made with no threats or promisss having t2en extanded to

me.
(b)(©)
~—— N
— :‘j_‘_‘_?h_&, S
APPEL?A’!‘EEH{}BF __I\_I_
race._ 1€ Q‘;‘\\'%:(b)(s)
miseonm 001 REY 4-81 o . . . *"0 sis-are
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UNITED STATES MARINE CORPS

SPECIAL COURT-MARTIAL
SIERRA JUDICIAL CIRCUIT
UNITED STATES )
)
v. )  MOTION TO DISMISS FOR
)  FAILURE TO STATE OFFENSE
SCOTT A. BURTON )
(©)(6) ) _
CORPORAL ) DATED: 7 June 2004
U.S. MARINE CORPS )
)

1. Nature of Motion:

Corporal Burton, by and through counsel, pursuant to Rule for Court-Martial (RCM)

Croros Vo T el e baen o

o ¢ ~ . - e .. -

maltreated were not "subject to the orders” of the accused as a matter of law. Therefore, the

2. Spmmary of Facts:

Charge II alleges violations of Article 93, UCMJ, by Corporal Burton at various times
hetween on or about 1 June 2003 and on or about 6 July 2003, The alleged victims, who are not
idendfied by name are described, respectively under the specifications, as: "Iragi detainees”,
"Iragi detainee", and "civilian Iraqi detainees”. There are no factual allegations in the
specifications clarifying how or why these alleged victims were purportedly * subject to the

orders" of CPL Burton. Nor is the term "detainee" defined under Article 93.

Appellate Exhibit Z
Page [ of T
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The brief interaction between CPL Burton and the alleged victims can best be described as

"trensitory contacts” and nothing more.

3. Law and Discussion:

Article 93, cruelty and maltreatment, governs conduct between persons subject to the
UCM) and individuals, including civilians, who arc subject to their orders. MCM, United States,
(2002), Part [V, paragraph 17c(1), defines the term, "Any person subject to his orders” as

follows:

[This term}means not only those persons under the direct or immediate command
of the accused but extends to all persons, subject to the code or not, who by reason
of some duty are required to obey the lawful orders of the accused, regardless
whether the accused is in the direct chain of command over the person.

T Y )
S oy e e

of Military Review in which it held that, when construing Article 93, the relationship hetween
No case law has been found that addresses the kind of relationship covered by the
allcgations in the accused's casc. 1n other words, the alleged Iraqi victims were not prisoners,
were not civilians employed by or othcrwise working for United States military forces and had
no generalized and continuing duty to obey the orders of United States uniformed members.
CPL Burion was not a member of law enforcement and had no lawful authority or power
over ordinary iraqi citizens. To the extent he may have had some authority to arrest or seize
Iragi citizens, there are no allegations and there is no evidence in this case that the Iragi detainees

in question were taken into custody or arrested in any formal way, making them pﬁsioners.

DOD JUNE 2686
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In fact, the best way to describe the relationship between CPL Burton and the Iragis is that of a
transitory or incidental nature. This is not the sort of relationship that is contemplated under
Article 93 and its legislative history.

It is well understood that criminal statutes are to be strictly construed under the rule of
lenity. Thus, any attempt by the prosecution 1o claim that thc ambiguous term "[a]ny pcrson
subject to his orders” should be broadly construed to include the most transitory of contacts, is
contrary to established statutory construction. See United Siates v. Ray, 51 MJ. 511 (N.M.CL,

Crim. App. 1999).

4. Nature of Relief:

The defense requests this Honorable Court to dismiss Charge Il and thc Specifications

thereunder as failing to sldxc an otlense because the allcged Irani 000 T cor o rnwa s o
of law, persons subject to the orders of CPL Burton.
Na evidence will be presented on this motion.
6. Oral Arpument;
The defensc requests oral argumnent on this motion
-
IS J ERRY 1stLT, USMCR

fcnse

Appellate Exhibit 31"
Page :’) of
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CERTIFICATE OF SERVICE

A true copy of this motion was served on Govemnment Counse] and the Military Judge by
telefacsimile on 7 Junc 2004, by undersigned counsel.

K
fense, ]

Appellate Exhibit 1ﬁ
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DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
200 STOVALL STREET
ALEXANDRIA VA 22332-2400

IN THE U.S. NAVY-MARINE CORPS COURT OF MILITARY REVIEW
) BEFORE .

KENT A. WILLEVER R. A. STRICKLAND JAMES E. ORR
UNITED STATES

Bernard N, CURRY, (b)(6) . . .
Yeoman First Class (E-6), U. S. Navy .

NMCM 88 0719R : Decided 31 July 1991

Sentence adjudged 17 November 1987. Military Judge: Donald E. Edington. Review
pursuant to Article 66(c), UCMJ, of Special Conrt-Martial convened by Commanding
Officer, U.S. Naval Station, FPO Miam{ 34051-3001. -

&l vaiialY S, H;LHIT:. <a6C, USHR, Appullate Dufeuss Cutusel
LT DEBRA E. SANDIFER, JAGC, USNR, Appellate Dafanes Cowun<el

Kaj IAURA L. SCULLEN, USNE, Appellite Guvelic .ot Su.oco0
PER CURIANM:

of conduct (Charge I), two specificaticns of maltxeating & subordinatm (Chargs 11),
ferging a noo-sveilsbility chit (Chburge I11I), communicating indecent language
(Cbarge 1V) and bribery (Charze 1V), in violatiom of Articlies 92, 93, 123 and 134,
Uniform Code of Military Justice. (UCHJ), ruspectively. He was sentenced to a

(b)(6) confinement for 4 months, forfeiture of $250.00 pay per
moDth for O months and reduction to pay grade E-1. The convening authority
approved the adjudged sentence and this Court affirmed the convietion,

This case is now before us on remand from the U.S. Court of Hilitary Appeals
with the following directions:

(8) Consider the sufficiency of the evidence supporting Charge
I1l, and if sufficient, to consolidate as wultipliciocus -
Specifications 1 and 3 of Charge 1I;

* (b) Consider whether Charge II is multiplicious with
Specification 2 of Charge IV;

APPELLATE EXHIBIT j_

nae_S__or ]

A,
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(c) Disniss Charge I;
(d) Determine what santence should ba affirmed.

United Statss v. Curry, 28 K.J. 419, 424425 (1989).

Specifications 1 and 3 of Charge II 1/ allege that the appellant (E-6)
oppressed the victim (E~4), a psrson subject to his orders, by wrongfully using his

" official position to improperly induce, coerce or in any other manner influance the

victim to provide a body massage and by orally commmicating indecent languags to

" the victin, in violation of Article 93, UCMJ.

The sppellant's military duties included ch-r.king-aut personnel at the
bachelor enlisted quarters (BEQ) and providing documantation affecting residents'
pay allowances and reisbursamsants. The victim had moved out of the BEQ on 1 Hay
1987, but did not hand in her key and officially check-out with appallant until 22
May 1987. Due to difficulties in receiving her bachelor's allowsncs for quarters
(BAQ), she nssded a check-out document hack-dated, which appellant provided after
the victim viwited him st the 3EQ off:co on 28 My 1987, During their
conversation, appellant suggested “a head to tos body massage” at a friand's house
a3 a way for the victim to repay him for back-dating the document. The victim

declined, but reported the appellant’s conduct.

According to the Manial. far Courts-Martial (MCM), United States, 1984. .the
elenents of Article 93 are: "(1) That 2 cextein person was subject to’ the orders
of the accused; and (2) Thlt the accused was cruel toward, or oppressod, or
maltreated that persem. Pars. 17b, Part IV, MCM. Tha issue therwfore is whether
the v;ct:n. under the circunstancu of this case, was "subject to" the orders of

LI N EREEE A , LR} ',\“"" .

The Hanual for Courts-Martial makes clcar thaz:

Any pezson subject to his orders” means not ouly t‘\oso persous

dae V. Vel ne e fee Aok me, R Y S . .

e g omaa D A

reason of some duty an required fo ob-y the lawful oxdors of
the accused, regardless whether the eccused as in the direct .-
chain of comrand over the person.

Fara. 17(c)(1), Part IV (emphasis addcd).

The Governsent contends that the victiam's p:e::m:- in appellant's office waa
requized in the chucking-out process and, tterefnre, ske £011 undur apreliant's
authority with regard to matters within his cognizance, regardless of their
relationsbip in the chain of command. MNoweyer, even though the victia was
subordinate in rank to the appellant and may have needed to deal with the appellant
in checking-out or in having her check-out backdated, such transitory contact did
not, per se, enablish 'some duty” of.the victim to cbey the appsllant. The victim
nesded appellant's improper assistance to receive hor BAQ. She received that
assistance and then appellant improperly suggested "repayment” with an indecent

[ ] . -

1/ Specification 2 was diswissed by the military judge as being mltipiicious with
Spacification 3 of Charge 1V.

APPELLATE EXHIBIT ﬁ
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proposition. He did not order ber (lawfully or otherwise) or attempt to order her
to do anything.

Relovant history of Article 93, UCMJ, is set forth tn United States v. Dickey,
20 C.,M.R, 486 (A.3.R. 1956). In thlt case (dealing with fnni;n nationals
performing manual labor for the United States Arwy), the Army Board stated: "the
purpose of Article 93 is to prevent persons subject to the Code who are in a
comuand capacity from maltreating those who are under their supervision . . . ."
20 C.M.R. at 4B8. The Court in Dickey emphasized that thare was no douwbt in tbat
case that the victis had a duty to cbey the lawful orders of tha accused, as the
accused had sufficient authority and Jurisd;ction to impose restrictions and
conditions upon his daily activities. However, becsuse proof of the first element
of Artich 93, UCHJ, is not present in the.cass at bar, we nesd not dscide whether
appsllant's actions could constitute a violation of the Articla under the
appropriate fact psttern. Ses, s.g., United States v. Finch, 22 C.M.R. 698 (N.B.R.
1956). Accoxdingly, Charge II and its two remaining specifications are diemicsed.

. Baving dismissed Spscifications 1 snd 3 of Charge I1, it is no longer
necessary for us to determine whether thay are multiplicious for findings with
Specification 2 of Charge IV. Furthermora, even though the. remsnd by the U.S.
Court of Military Appeals ordered us to dismiss Charge I, we zespectfully decline
to do so because that order was premised on our superior.court's finding that,
based on the facts than.before them, the Article 92 offeanse of Charge I was
preexpted by Article 93 of Charge II. Curry, 28 M.J. at 424. Hovever, beczuse wa
have diseissed Charge II, the Article 97 chargs is no longer factually preesptad
and we axe of the ophuon that tha U.§. Court of Military Appeals did not intend
that the appellant's act{ons, which violated a lawful ganersl regulation on
standards of conduct should go unpunished In fa:t, the wudcn of havinr suc‘n a

.--.4..,v,-:v..\ ir \ sam R 1 ', ,‘,. f s rr AL .~

PSR RS .
. . P

where, as herc, su.... aa action camnot be puz.oullowl oo UL Irle D2, U0 L
P 38 . v i= By et

coosidered and find that the Article 92 off.rva 7 CY vzia ] 2 s
from the bribery o!fe.nse Specification 2 of Charye IV, and they ara ot

rmeltipliciovs for findings.,

military judge considered the Specification of Charge I, Specifications 1 and 3 of
Charge II, and Specification 1 of Charge IV to be multiplicious with Specification
2 of Charge IV. Acecordingly, our modification of the findings doex nn% mffect tha
ofienses for which appellant was sentenced and reassesssent of the senteace is
unnecessary. 1i1he sentence is therefore affirmed,

(ABSENT)
KENT A. WILLEVER, Chief Judge

R. A. STRICKLAND, Senior Judge

JAMES E. ORR, Judge
NMCY 88 0719R
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SIERRA JUDICIAL CIRCUIT
UNITED STATES MARINE CORPS
SPECIAL COURT-MARTIAL
)
UNITED STATES )
) GOVERNMENT"’S RESPONSE TO
v. ) DEFENSE MOTION TO DISMISS FOR
) FAILURE TO STATE AN OFFENSE
SCOTT A. BURTON )
(b)(6) )
Corporal )
U.S. Marine Corps )

1. Nature of Answer. The government respectfully submits its response to the defensc’s

motion to dismiss for failure to state an offense, and the government respectfully requests

the court deny the same

2. Summagy of Facts. Corperal Burton was a member of the 81mm mortar platoon,

wenpens Company, 3% Basalicn, $% Marine Depiment, Arcvsd An-1120 2003 DL,

-

A T G P S R SO

a penmissive environment for cozlition forces to eperatz and a nons ol iee

diwaniyah, Irag. In June and July of 2003, Weapons Company command post was
Jocated at Catep “Got Some” autside o Ad diwaniyah. The 8 inun monar platoun
mission changed. They no longer provided fire support with 8 lmm mortars to the
battation, but assumed a In\\" enforcement role and conducted patrols in the area
surrounding Camp “Got Somne.” During this time, Capt (0)(©6) wa; the Company
Commander for Weapons Company. While Marines from 81mm mortar platoon were
conducting patrols, therc mission was to provide security and keep the peace. Marines
were authorized to detain Iraqi civilians when they were caught breaking the law or were

a security threat. Iraqi civilians detained by Marines were subject to the orders of those

“ORIGINAL
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Marines. After taking an Iragi into custody, a patrol would either transport the Iragi back
to Camp “Got Some,” transport the Iraqi to the detention facility managed by the Army,
or release the Iragi. Marines on patrol were authorized to detain looters. Marines from
Weapons Company afforded detained Iragis with the same rights as enemy prisoners of
war under the Geneva Convention while those Iragis were detained and in custody.
Marines also treated detained Iragis with certain security guidelines. These guidelines
are search, silence, segregate, safeguard, speed and tag. During all three incidences to
which Cpl Burton is presently fécing charges, the Iragis were apprchended by the patrol,
taken into custody and were restricted of their ﬁccd;)m. The Iraqis taken into custody
were caught Jooting. Before being taken, the Iraqis attempted to flee the scene and evade
capture. They were eventually caupht by the patrol.

Ll B R DL R L) RS R L s (I R R T
3 -2 1 ‘ N a

incidences took place were subject to his orders as they wers cauglt looiing, than talan

In the Mulitary Judge’s Benehbook, “subject to orders™ under Article 93 of the
LT bs dedtiied as fuliowa:

*...includes persons under the direct or immediate chain of command of the
accused and all persons who by reason of some duty are reguired to obey the Luw ful

orders of the accused, even if those persons are not in the accused's direct chain of
command.”

In this case, the issue is whether the detained Iragis had some duty to obey the lawful
orders of the accused. The three leading cases in this area are United States v. Finch, 22
C.M.R. 698 (N.B.R. 1956), United States v. Dickey, 20 CM.R. 486 (A.B.R. 1956) and

United States v. Sojfer, 44 M.J. 603 (NMCCA 1996.)

APPELLATEEXEBIT ALL
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In its motion, the defense has argued that the contact between Cpl Burton and the
Iraqi detainecs was a “transitory contact” as discussed in United States v. Curry, NMCM
88 0719RR, 31 July 1991, an unpublished opinion. However, the facts of Curyy are
completely distinguishable from the case at bar. Therefore, the “transitory contact”
analysis applied in Curry is inapplicable in the subject case. In Curry, the appellant’s
military duties were checking-out personnel at the bachelor enlisted quarters (BEQ) and
providing documentations affecting a residents’ pay and allowances. He was charged
with a violation of Article 93 for inappropriately requiring that a subordinate checking

out of the BEQ provide him with a full body massage for favors rendered. The court

found that the “transitory contact” between the accused and the victim did not establish

Hreeen B on tha wietiog tn ahee tha anenesd,
A Bed 8 n 1y v s an e erene o Dbty Uie 3 DU e gy e, it
capacity similar to that of a police officer and kud authority to dutuln nnd e Lo

conclusion that the Jraqi detaines’s were subject to the orders of Cpl Burton can be
reached by examining the case authority in the area and the eppiicalle Marine Coips
policies for the treatment of detainees.

In United States v. Dickey, 20 C.M.R. 486 (A.B.R. 1950), the Army Board of
Review held that a Korean National working as a civilian employee could be the victim
of maltreatment under Article 93. Moreover, in Upited States v. Finch, 22 C.MR. 698
(N.B.R. 1956), the Navy Board of Review held that a brig guard could be convicted of
maltreatment under Article 93 for abusing brig confines. In United States v. Sojfer, 44

APPELLATEEXHIBIT Mk
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M.J. 603 (NMCA 1996), the Navy-Marine Corps Court of Criminal Appeals heid that

PR
v

victims, not in the chain of command of the appellant, were still subject to his orders.
Under Article 82 of the Geneva Convention, prisoners of war shall be subject to

the laws and régulaﬁons and orders of the armed force of the detaining power. Per

MCRP 4-11C, Enemy Prisoners of War and Civilian Internees, Chpt I, para 4, “As a rule
of thumb, you should initially treat all people in your custody as if they are entitled to

EPW status under the Geneva Convention.” Moreover, it is United States policy that all

detainees receive prisoner of war treatment regardless of status under the Geneva

Convention.

It is clear that the Marines in the Accused’s platoon were permitted to take Iraqi

T R a T L T B A L E T S R N

. - . . .’ R T .
[ N R ST SR AR TEEIN FRUR § HE IR E I PPV PP RY POve

B O B I LN

options. The tmpurtant issuc to note in this analysis iz g e Troeeds wpre ploeeTe M
ety e ceage e e by

fled. In response, the Marines had to physically chase the Iragis and tuke them into
custedy. They were taken into custody by the pauol, a guard was placed on the {ragi
detainees so that the detainees could not escape. In all situations, the detainees were not
free to leave until released by the Marines. In this case, all Iragi’s were taken into
custody and transported to another location while physically restrained of their freedom.
The situation in this case is similar to that in United States v. Finch with Cpl Burton and
the members of his squad acting in a sense as brig guards.

Clearly, U.S. policy has always been to provide all detainees with the s:;me rights
as those prisoners qualifying as prisoners of war under the Geneva Convention. As such,

APPELLATE EXEIBIT N
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Article 82 of the Geneva Convention applies. This policy is reiterated in the Marine
Corps publication on prisoners of war and the guidance passed on by Capt (b)(6)
(b)(6)
Base;:l on the foregoing, the government believes that the detained Iraqis did bave
“some duty” to obey the orders of Cpl Burton and his patrol. Therefore, the motion to
dismiss should fail, |
4. Evidence. The Government will provide documentary evidence and witness

testimony.

5. Oral Arcument. The government desires to make oral argument in opposition to this

motion. y

Datc RESANNING
Cantain, U1.S. Marine Corps Reserve
el Counsel

CERTIFICATION OF SERVICE

A true copy of this motion was served or. the detailed defense counsel by personal service
on 11 June 2004. 7 7 )
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SIERRA JUDICIAL CIRCUIT
UNITED STATES MARINE CORPS
SPECIAL COURT-MARTIAL
)
UNITED STATES )
) GOVERNMENT'S PROPOSED VOIR
v. ) DIRE :
)
SCOTT A. BURTON )
(b6)(6) )
CORPORAL )
U.S. MARINE CORPS )

1. Has any member ever conducted a mock execution? If they do not understand the
question, explain the term “mock execution.”

2. Has any member ever hosed someone with a fire extinguisher? If you did, why did
you do it? ’

3. At the conclusion of the trial, the judge is going to read you the following instruction:
A Chatter™ e an ynlaw il and intentipnal ar fenlnahiv nealirent) annliratinn f farer ~r

oy Lo e Ty . N [N R "

:L:n tllc 1\LLUSLd cannot b(. h """" \u wuiity l‘: 3 o“-r': Lecauge the .'.'I;;-_l CUliaadt WL
IS L) )

e e e s . :
pmmssmn, l hn Capt (b)(6) oz ihe head w.ii the pipe. Would you ali agree based on the
definitions [ zave you that could constitute a battery?

5. Hvnothetical 20T have wostoow and o little piece of paper, I make a spitball with the
paper and a use the straw to spit the litde paper ball at Capt (b)(6) without his permission.
As ridiculous as that sounds, would you all agree that could constitute a battery?

6. Would you all agree that a person covil ecommit a b:mcry on another by spraying a
powder projectile from a fire extinguishur?

7. Did all members deploy in sepport of Opcration Iragi Freedom?
8. Did any members deploy with 3™ Batalion, 5™ Marine Regiment?

9. Of those members who deploved, how many of you had contact with Iraqi;s being
detained by coalition forces?

10. Has any member ever perconally or had another Marine detain an Iraqi citizen while

serving in OIF?
APPELLATE EXHIBIT _.TQE__
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11. Has any member cver run 2 facility in 1raq, which housed detaineg Iraqi citizens?

12. Has any member ever worked at a detention facility?

13 Of those members who deployed, how many were in country for phase IV operations
which began around 20 April?

14. Of those members who were deployed during Phase IV operations, were any of you
located in Ad diwaniyah?

15. Of those who deployed, did all of you understand the rules of engagement (ROE)
throughout the operation?

16. Of those who deploved, how many would say they received classes on the ROEs?

17. Are you all familiar with the concept 5Ss and 2 T?

18. Would you all agree that 5Ss and a T is a Marine Corps acronym utilized for dealing
with detainees or prisoners? ‘

T Y ver Jivpspeog o P - oyt b T ey U i
20. Do ahrof you understand the purpose of the Ceneva Conn ol

Berst 1V mnmm De oy rene mraemr ot e vgeee Cre Y T s
L N B B g R S L Y

R R AT T

G iepeser chn
i Ve OLled MUD s dETNT NG
daeat

&
e

R A Ik L MU PR

22. Would vou also agree that the Iraqi citizen picked up on the street would be entitled
to the same protections we give EPWs under the Geneva Convention?

23. Would you all agree that Iraqis should be afforded basic human rights?

24. Weuld you all agree that even Iragi criminals should be afforded basic human richrs?

25. Are you all familiar with the 4 weapons safety rules?

26. Does any member believe that it is okay for Marines to mistreat/abuse Iraqgi
criminals?

27. Does any Marine believe that warning shots were authorized during the war?

28. Hypothetically, let’s say Corporal Burton committed the alleged offenses, Docs any
member feel that they could not hold Corporal Burton accountable for the crimes if

Corporal Burton was not the senior man on the patrol?
APPELLATE EXHIBIT 11
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29. Would you all agree that NCOs should lcad by example?

30. Would any member automatically disregard the testimony of a witness if they learned
that the witness was offered a pre-trial agrcement in exchange for testimony in this court-
martial?

31. Does anyone believe that a negligent/leadership failure by a senior marine excuses
isconduct by his subordinates?

N Tane -1

DATE

aptain USMCR
Trial Counse}
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A true copy of this motion was served on Defense Counsel by email delivery on 11 June

- I .

- S etas Mg (2 - -
Captain USNICR
Trial Counsel
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UNITED STATES MARINE CORPS
IN THE SIERRA JUDICIAL CIRCUIT
)
UNITED STATES ) SPECIAL COURT-MARTIAL
)
v, ) :
) DEFENSE PROPSED VOIR DIRE
SCOTT A. BURTON )
330 76 8160 )
CORPORAL )
U.S. Marine Corps )
)

The defense would like to ask the members the following voir dire questions en banc:

1.

2.

Has any mcmber not served in combat?
Has any member investigated allegations similar to those before you in this casc?

Can every member set aside the news coverage of the prisoner abuse case at Abu Ghraib and

-

Does any member feel that the conveining authority expects a patticuiar eulcoius i1 this casc?

Does every member understand thart eack mmember has an cqual voice and vote, regardicss of

- | %’

. J. DEWBERRY
First Lieutenant, U.S. Marine Corps
Detailed Defense Counsel

1 cenify that a true copy of this proposed voir dire was served on Trial Coupsel by email and personal

service on the 14® day of June 2004.

DOD JUNE

C.]. DEWB .
First Lieutenant, U.S. Marine
Detailed Defense Counsel
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SIERRA JUDICIAL CIRCUIT
UNITED STATES MARINE CORPS

SPECIAL COURT-MARTIAL
)
UNITED STATES )

' ) GOVYERNMENT’S WITNESS LIST
v. )
)
SCOTT A. BURTON )
(b)(6) )
Corporal )
U.S. Marine Corps )
1. The government may call the following witnesses to testify on the merits or at

pre-sentencing:

a. Lance Corporal (p)(6) Division Schools, March AFDB
b. Lance Corporal . (b)(s) 3/5 Sniper Platoon

d  Private First Class o)) . Weapons Compuny, 372
e. Lancz Corporal (pys) Weapons Ceinpany, 3/5
I Spuctal Apent (BXE) ANuls Camp 'endivton, CA

g Mr. (b)(6) ~ Civilian

h. Gunnery Serpzcant (1)(6) , 501

i Captain 0)©) , 3% Mar Regiment

j. Major (0)6) , X0, 3/5

k. Corporal (b)6) 62 Area guard

1. Lance Corpcral (by(6) Weapons Company, 3/5

ORIGINAL
" APPELLATE EXHIBITJE‘__
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2 The government requests the right to supplement this list should additional

witnesses be discovered. KLA L /ﬁ
. i ’ G

Ciptain
United States Marine Corps Reserve
Trial Counsel

SUBBRRA RPN RNBIEREN RN RSN EER RS EEFNRRFERRESNER A RERXRREERRECRE RN BEEF R ERE X

CERTIFICATE OF SERVICE

A true copy of this notice was served on Detailed Defense Counsel by physical service on

I

N MANNING

aptain
United States Marine Corps Reserve
Trinl Counsel
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CHARGE 1: VIOLARTION CF THE U0CMJ, ARTICLE Bl

SPECIFICATION: In that Corporal Scott A. Burton, U.S. Marine Corps, on active
duty, did, at Ad DihdniYuh, Iraqg, between ~n ~» shnnt 1 Tune 2003 and until on or
about 6 July 2003, conspire with Corvorzal(b)() U.S. Marine Corps, to
commit an offense under the Uriform Code ©f miilltary vustice, to wit: assault, and
in order to effect the object of the conspivarw tha eaind Corpcral Scott A. Burton
received a fire extwnjumshex Zrom Cozporal(bxe) and then used that fire
extinguisher to spray its ccr:ents in the race ana boay ©Or an Iraqi detainse.

CHARGE 1I: VIOLATION (:° ThHE $CMJ, ~RTICLE 93

SPECIFICATICH 1: In tha. Cu:poral Scott A. Burton, U.S. Marine Corps, on active
duty, did, at Ad Diwaniyeh, liug, zciween on or about 1 June 2003 and until on or
about 6 July 2003, multreat i:agi detainees, persons subject to his orders, by
locking them in an abandcned tank.

SPECIFICATION 2: In that Lor;o*al Scott A. Burton, U.S5. Marine Corps, on active
duty, did, at Ad DJVG"‘\nh o besween on or about 1 June 2003 and until en 2=
about 6 July 2003, m wat :1 detainee, a person subject to his crders, by
spraying the detaines «ith & wisher.

A. Burton, U.S. Marine Corps, on active
oin cr about 1 June 2003 and until on or
ian detaingces, peorsons subiect tos his

R IR B S N R I B Y R

SPECIFICATICH 3: In that
duty, did, at #E Diwaniyeh
about & July 2003,

ordeve, P o torocivor

e Vel in fverr oo

SPECIFICATICK 1: lu L

. L% A. Burton, U.$. Karine Corys, con az
duty, did, 2y Rd Diwaniv 1 ntil

;zamoon or &heut Jumae 2003 and

- mwd

Lo ihld Duoad wWolo & e T VS @ lowala U
SPECIFICATICON 2 .5. Marine Corps, c¢n active

cuty, did, ¢ A4 D w1 June 2003 Aarnd entil en eox
boay with o i@ wxllieoouhuee
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Findings Instructions, United States v. CORP&AL BURTON

Members of the court, when you close to deliberate and vote on the findings,
each of you must resolve the ultimate question of whether the accused is
guilty or not guilty bascd upon the evidence presented here in court and
upon the instructior.s which T will give you. My duty is to instruct you on the
law. Your duty is to determine the facts, apply the law to the facts, and
determine the guilt or inr.ocence of the accused. The law presumes the
accused to be innocent ¢:'the charges against him.

You will hear an exposition of the facts by counsel for both sides as they
view them. Bear i rnind that the arguments of counsel are not evidence.
Argument is made by ¢counsel in order to assist you in understanding and
evaluating the evidence, but you must base the determination of the issues in
the case on the cvidence s vou remember it and apply the law as I instruct

you.

Dunne the tial some of s 1ot notes, Yan pes Ul yne s e st el T
IO Ul doinoqaiics, Tu L TLas Cv YU Lol L Sl U L s e e e
record ool

In order to 1ind the cosun L guiliv otihis oo, yenane st e convino sl
legal and compes.t cvicence bevond a reasonuble doabt of cach of e

(1) That between on or tbhout 1 June 2003 and on or about 6 July 2003
at Ad Diwanivah. Trae. the 2ccused entered into an agrecment with
Corporal (b)s) U.S. Marine Corps to commit an assault, an
offense under the Uniforn Code of Military Justice; and

(Z) That, while the agrecnent continued to exisy, and whiie the accused
remained a party to the cgreement, Corporal Scott A. Burton reccived a
firc extinguisher from Corporal oyes) and then uscd that fire
extinguisher to spray its contents in the face and body of an Iraqi
detainee for the prrposc of bringing about the object of the agreement.

The elements of the «ffens.: which the accused is charged with conspiracy to
commit (i.e., simple assau!t) are as follows: )

(1) That between on or asout 1 June 2003 and until on or about 6 July
2003 at Ad Diwaniyah, 1raq, the accused offered to do bodily harm to

an Iraqi detaine:;
1 APPELLATE EXHIBIT V1L
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31
KV,

Findings Instructions, United States v. CORPORAL BURTON

(2) That the accused did so by spraying the contents of a fire
extinguisher into the face and body of the Iragi detainee; and

(3) That the offer was done with unlawful force or violence.

Definitions that apply to the sole specification of charge I

-Proof that the offense of assault actually occurred is not required. However,

it must be proved beyond a reasonable doubt that the agreement included
every element of the offense of assault.

The agreement in a conspiracy does not have to be in any particular form or
expressed in formal words. It is sufficient if the minds of the parties reach a
conumon understanding to accomplish the object of the conspiracy, and this
may be proved by the conduct of the parties. The agrecement does not have to

express the manner in which the conspirney iz ta hn carmdad qur av wshins non

] TR [

R L TR I IR

e e . F T TR S AP, . . .
Five OVl 2oL l'\.‘\l..h-.d Fodd Lol QIICE 00 Gt Jatre tese s v ot Gl we ve baasadsma herems Tiuen

-
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The overt act must clearly be independent of the agrecment atselt; thar e, 3

P N T e e e \ P - o, .
TR S O S B O O B N A B N T S L LT PR & i S S O S U R S
- 12 [~

necessary to reach the agreement.
1~

SRS SV S SRS SEOTUUIE JUNEPUPS SIS o UGN SNSRI O3 ao T RN (IR TR T
Detiniions that apply to the speaificstion of Churge land both s

of Charge I1I:

Arnidiaaeia -
mwebanvaiventaad

An act of force or vinlence is unlawfl if done without Jaral justification or
excuse and without the lawful consent of the victim.

An assault is an offer with unlawful force or violence to-do bodily harm to
another. An “‘offer to do bodily harm” is an intentional act which foreseeably
causes another to reasonably believe that force will immediately be applied
to his person. Specific intent to inflict bodily harm is not required. There
must be an apparent present ability to bring about bodily harm. Physical
injury or offensive touching is not required. The mere use of threaténing

words is not an assault.

In the 3 specifications of Charge II, the accused is charged with the offense
of maltreatment of subordinates in violation of Article 93 of the UCMYJ. In
APPELLATE EXHIBIT .

2
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Findings Instructions, United States v. CORPORAL BURTON

order to find the accused guilty of this offense, you must be convinced by
legal and competent evidence beyond reasonable doubt of each of the below

elements:
For specification 1 of Charge II:

(1) That Iraqi detainees were subject to the orders of Corporal Scott A.
Burton U.S. Marine Corps; and

(2) That between on or about 1 June 2003 and until on or about 6 July
2003 at Ad Diwaniyah, Iraq, the accused maltreated Iraqi detainees by
locking them in an abandoned tank.

For specification 2 of Charge II:

(1) That an lraqx dctamce was subject to the orders of Corporal Scolt A.
LA UV & (‘ L PR IR |
‘;",‘ 'Ia’:..k.‘t:kﬁthk.\‘.uv_'u Wt a abant ot ; LY I VI

(. LI R

For snecification 3 of Charce 11

B I A X L2 L I VO R Y N S N YN PR

Scott A. Burton U.S. Marine Corps; and
(3) That between 6a or about I Junc 2005 and walll ea o abivul € July
2003 at Ad Diwaniyah, Iraq, the accused maltreated Iraqi detainces by
forcing the detainees to kncel in front of fighting holes while he drew his
pistol behind them and fired a round next to the head of onc of the

detainees.
Definitions that apply to the 3 specifications of Charge I:

“Subject to the orders of” includes persons under the direct or immediate
command of the accused and all persons who by reason of some duty are
requlred to obey the lawful orders of the accused, even if those persons are
not 1n the accused’s direct chain of command.

The maltreatment must be real, although it does not have to be physical.
The imposition of necessary or proper duties on a Marine and the

’ . APPELLATE EXHIBIT LT
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Findings Instructions, United States v. CORPORAL BURTON

requirement that those duties be performed does not establish this offense
even though the duties are hard, difficult, or hazardous.

“Maltreated” refers to treatment that, when viewed objectively under all the
circumstances, is abusive or otherwise unwarranted, unjustified, and
unnecessary for any lawful purpose and that results in physical or mental
harm or suffering, or reasonably could have caused, physical or mental harm

or suffering.
Assault and improper punishment may constitute this offense.

In specification 1 of charge III, Corporal Burton is charged with the offense
of aggravated assault in violation of Article 128 of the UCMI. In order to
find the accused guilty of this offense, you must be convinced by legal and
competent cvidence beyond a reasonable doubt of cach of the fallawing

elements;

N
203 00 A Deeneten b Lo (T

-

| (2) That the accused did so with a loaded service pistol by ficiag a

round next to the Iraqi detainee’s head;
(3) Fhat the otter was done with unlawtul foree ur vivieaug;

($) That the weapon was used in 2 manner likelv to produce denth or
grievous bodily harm, and,

(5) That the weapon was a Joaded firearm.
Definitions that apply to specification I of Charge IlI:

An act of force or violence is unlawful if done without legal justification or
excuse and without the lawful consent of the victim.

“Grievous bodily harm” means serious bodily injury. “Grievous bodily
harm” does not mean minor injuries, such as a black eye or a bloody nose,
but does mean fractured or dislocated bones, deep cuts, torn members of the
body, serious damage to internal organs, or other serious bodily injuries.

" A weapon is likely to produce death or grievous bodily harm when the

natural and probable results of its particular use would be death or grievous

4 APPELLATE EXRIBIT m
o -
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Findings Instructions, United States v. CORPORAL BURTON

bodily harm. It is not necessary that death or grievous bodily harm actually

1
2 result.

3 The likelihood of death or grievous bodily harm is determined by measuring
4 two factors. Those two factors are (1) the risk of the harm and (2) the

5 magnitude of the harm. In evaluating the risk of the harm, the risk of death

6 or gnevous bodily harm must be more than merely a fanciful, speculative, or
7  remote possibility. In evaluating the magnitude of the harm, the consequence
8 of death or grievous bodily harm must be at least probable and not just

9  possible, or in other words, death or gricvous bodily harm would be a natural

10 and probable consequence of the accused’s act. Where the magnitude of the
11 harm is great, you may find that an aggravated assault exists even though the
[ e s PO O A Y

12 risk of harm is statistically low. For example, if somzene fires a riflz bullct
13 into a crowd and a bystander 1n the crowd is shot, then to conatitde an

14 aggravated assault, the risk of harin of hittir~ that oo ons P la by
e Ml Dk c e eleiieny ey b e Dt D o ' ' '
17 )

W% AL usspuL OIS an O W L L oL s o L

19 another. An “offer to do bOdJ]V harm” is an mfcnnon l a*‘ WL(L Jorwuably
20 causcs another to rcasonably bc 1eve that force will immediately be '1pph=d

[ R o AR AT SR N N I P A R R TP RN R A o BN

-~ L P

22 must be an apparcnl present abilny 10 bring abovt bodiiy harm. 1'hysical
23 imjury or offensive touching is not required. The mere use of threatening

PN e e t e el e eyie e M
o WOIGS 13 1100 dis 3asawl.

25 “Firearm” means any weapon which is designed to or may te readily

25 converted to expel any projectile by the action of an explosive. A service

27 pistol, when used as a firearm and not as a club, may not be considered a

28 dangerous weapon or means likely to produce death or grievous bodily harm
29 unless it is loaded. A functional magazine fed weapon is'a loaded weapon if
30 there has been inserted into it a magazine containing a round of live

31 ammunition, regardless of whether there is a round in the chmber.

32 A victim may not lawfully consent to an assault in which a weapon 1s used
33 in a manner likely to produce death or grievous bodily harm.

34 You are advised that if you do not find the accused guilty of specification 1
35 of Charge I that you may find the accused guilty of the lesser offense of

36 simple assault.
5 APPELLATE EXHIBIT I
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Findings Instructions, United States v. CORPORAL BURTON

In order to find the accused guilty of the lesser offense of simple assault, you
must be convinced by legal and competent evidence beyond reasonable

doubt:

(1) That between on or about 1 June 2003 and until on or about 6 July
2003 at Ad Diwaniyah, Iraq, the accused offered to do bodily harm to

an Iraqi detainee;

(2) That the accused did so by firing a round next to the Iraqi detainee’s
8 head; and

9  (3) That the offer was done with unlawful force or violence.

-

10 In specification 2 of charge 111, Corporal Purton is charged with the ofenss
11 of assault and hattery in violation of Article 128 of tha UICMIT Te e o 0y

- .

Loicey oo

[

~e e,

.- S Lt A Divanival by Lt B I
i ~UUL Gl ad i st alad Yadal, AUy baad Gl e S e ey sees nen b s a4

17 detainee;
PN fia e a4 IRPNPTRTE N RN I SRt B B e A A T TR LIS Yoeun ,.: Pl R -

19 lace ano pody With a fire extinguisaer; snd
20 (3) That the bodily harm was done with unlawful foree or violonce,

21 Definitions that apply to specification 2 of charge Il1:

22 An assault is an attempt or offer with unlawful force or violence to do bodily
23 harm to another. An assault in which bodily harm is inflicted is called a

24 Dbattery. A “battery” is an unlawful and intentional application of force or

25 violence to another. The act must be done without legal justification or

26 excuse and without the lawful consent of the victim. “Bodily harmn™ means
27 any physical injury to or offensive touching of another person, however

28  slight. '

23 You are advised that if you do not find the accused guilty of specif;cation 2
30 of Charge III that you may find the accused guilty of the lesser offenses of
31 simple assault.

APPELLATE EXHIBIT Ui
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In order to find the accused guilty of the lesser offense of simple assault, you
must be convinced by legal and competent evidence beyond reasonable

doubt:

(1) That between on or about 1 June 2003 and until on or about 6 July
2003 at Ad Diwaniyah, Iraq, the accused offered to do bodily harm to
an Iraqi detainee;

(2) That the accused did so by spraying toward the Iraqi detainee with a
fire extinguisher; and

" (3) That the offer was done with unlawful force or violence.

Yov are fiurther advised tl""t <p’c1ﬁcmmﬂ 2 nFc‘vmw Tlie q mame aorines

aftonge than aoariTeatia 2of Cl - TIT \' AT .. T Lo '

-

_r»h‘-l\-ah"-'.-—\-n\ LN RS add Va4 D IN A L s W

Becmse specification 1 of ch‘rue IIT and qpecrfc'mon 3 of c‘mree II are

PIEE SR SN A S b IO LT e e 9

speCtiicaiion b ol CHarge 14, OF 1S ICsoll VLIS, Widid Yud sy ol liku ue
accused guilty of specification 3 of charge I1.

Further Instructions:

Evidence may be direct or circumstantial. Direct evidence is evidence that
tends directly to prove or disprove a fact in issue. 1f a fact 1n issuc were
whether it rained during the evening, testinony by a witness that he saw it
rain would be direct evidence that it rained.

On the other hand, circumstantial evidence is cvidence that tends to prove
some other fact from which, either alone or together with some other facts or
circumstances, you may reasonably infer the existence or nonexistence of a
fact in issue. If a witness testified that the street was wet in the morning that
would be circumstantial evidence from which you might reasonably infer it

rained during the night,

7 APPELLATE EXFIBIT m—_
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Findings Instructions, United States v. CORPORAL BURTON

1 There is no general rule for determining or comparing the weight to be given
2 to direct or circumstantial evidence. You should give all the evidence the

3 weight and value you believe it deserves.

4  You are further advised:

5 First, that the accused is presumed to be innocent until his guilt is
6 established by legal and competent evidence beyond a reasonable doubt;

7 Second, if there is reasonable doubt as to the guilt of the accused, that doubt
8 must be resolved in favor of the accused, and he must be acquitted;

9 Lastly, the burden of proof to establish the guilt of the accused beyond a
10 reqqonable doubt is on the government The burden never shifts to the

1i avcldhea L\) can TR l dulsitde (-:’: [ \-l." e

: oo - T
17 reasonable doubt.
| (b TSI R N DI R P T S A N L LT ST S

S T R T L) N =R

20 evidence or L_cl\ ofn in the Lase It 1s a genuine rms"wmg CGUSLd hv

zi insuffcieney of pronfof guilt, Reasonable doubt s a fair and rationsd doul
22 based upon reason and common sense and arising from the state of the

23 evidence. Proof beyond a reasonable doubt is proof that leaves you firmly
24  convinced of Corporal Burton’s guilt. There are very few things in this

25  world that we know with absolute certainty, and in criminal cases, the law
26 does not require proof that overcomes every possible doubt. If, based on

27 your consideration of the evidence, you arc firmly convinced that the

28 accused is guilty of a specification then you must find him guilty of that

29 specification. If, on the other hand, you think there is a real possibility that
30  he is not guiity, you must give him the benefit of the doubt and find him not

31 guilty.
32 The rule as to reasonable doubt extends to every element of the offense,

33 although each particular fact advanced by the prosecution that does not
34 amount to an element need not be established beyond a reasonable doubt.

35 However, if on the whole evidence, you are satisfied beyond a reasonable
8 APPELLATE EXFIBIT Xar
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Findings Instructions, United States v. CORPORAL BURTON

doubt of the truth of eact and every element, then you should find the
accused guilty.

You have a duty t; ..stermine the credibility, that is believability, of the
witnesses. In perfoining this duty, you must consider each witness’s
intelligence, ability io ob-erve and accurately remember, in addition to the
witness's sincesiiy nnd coaduct in court. Consider also the extent to which
each witness 1s either supported or contradicted by other evidence, the
relationship each wi'ness :nay have with either side, and how each witness
might be affecied t) .1 adict. Tn weighing discrepancies between
witnesses, you shou..! co.cider wiether they resulted from an innocent
mistake or a deliberite e Taking all these matters into account, you should
th‘er.) COTJI‘;idEfr the probabitty of cach witness’s testimony and the inclination

R A S PO

consider ‘he wnconsisizney in evaluating the believability of the l%tifnony of
LCpl (oye) andior P77 gy

was ordered totesiity tizaialiy by the convening authority. Under this grant
otammuaniiy. petiine the stness wad, and no evidence derived from that
testumony, cai De usesd DSt it witness in a criminal wial.

i LCpl oxey chd nor 0~ math, be can be prosecuted for pequry. In

determining the crec i oUthis wliness, you should consider the fact this
witness testitied undos 2 prant of immunity along with all the other factors
that may affect the wimes 7 belicvubility, '

A witness is an accorapiics i he was criminally involved in an offense with
which the accused is ~hare:d. The purpose of this advice is to call to your
attention 4 factor spe- izt iy affecting the witness' believability, that Is, a
motive to falsify his 1estir ny in whole or in part, because of an obvious'
self-interest under the eire mstances.

For examnle, anacee i © 2 may he motivated to falsify testimony in whole
or in part becouse of B's ovn self-interest in receiving immunity or a pretrial

9 APFELLATE EMBITE__
cims A or e
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determination as to the weight or significance of the evidence and the
credibility of the witnesses in this case rests solely upon you.

You must disregard any comment or statement or expression made by me
during the course of the trial that might seem to indicate any opinion on my
part as to whether the accused is guilty or not guilty since you alone have the
responsibility to make that determination. Each of you must impartially
decide whether the accused is guilty or not guilty in accordance with the law
I have given you, the evidence admitted in court, and your own conscience.

As the government has the burden of proof, trial counsel may open and
close. Trial counsel, you may proceed.

(ARGUMENT OF COUNSEL)

B R T R v et vt T e ey

el

full and free discussion of all the evidence that has been presented. After you
have completed vour discussion, then voting on vour findings mont be

lL'L{LJHU\l Loy v,

Aar

If you find the accused guilty of the specification undaer the charge, the
finding as to that charge is also guilty. The junior member will collect and
count the votes. The count will then be checked by the president, who will
immediately announce the result of the ballot to the mmembers.

The concurrence of at least two-thirds of the members present when the vote
is taken is required for any finding of guilty. Since we have 4 members, that
means 3 members must concur in any finding of guilty.

If you have at least 4 votes of guilty to the offense then that will result in a
finding of guilty for that offense. If fewer than 4 members vote for a finding
of guilty, then your ballot resulted in a finding of not guilty.

You may reconsider any finding prior to its being announced in open court.
However, after you vote, if any member expresses a desire to reconsider any

finding, open the court and the president should announce only that

APPELLATE EXEIBIT ,m:—

11
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Findings Instructions, United States v. CORP&AL BURTON

1 reconsideration of a finding has been proposed. Do not state whether the
2> finding proposed to be reconsidered is a finding of guilty or not guilty.

3 Iwill then give you specific further instructions on the procedure for
4  reconsideration.

5 As soon as the court has reached its findings, and I have examined the

6 Findings Worksheet, the findings will be announced by the president in the
7 presence of all parties. As an aid in putting your findings in proper form and
8 making a proper announcement of the findings, you may use Appelilate

o Exhibit ____, the Findings Worksheet that the Bailiff may now hand to the
10 president. Major Curtright, do you have any questions regarding this

11 worksheet?

1z If, daring your deiiberattons, you have any § oo oo e o

12
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U> ITED STATES MARINE CORPS
I ""HE SIERRA JUDICIAL CIRCUIT
5 ECIAL COURT-MARTIAL

UNITED STATES )
)
v, ) FINDINGS
)
Scott A. Burton ) WORKSHEET
Cornnral )
{b)(6) )
)

U.S. Marite Cor;,.

[NOTE: Afterthe court e :bers hiive reached their findings, the President shall

strike out all inapplicable In ruape. Arter the Militarv Judeoe has reviewed the
worksher. the President wis announce the findinos hy pen e tha vown e foe

Janeuaee, Ve Precidee o ang pend fha b S T R U
- i
L Mixed Fiudines
Ofthe =i i (e OV ol (O AT
. Cx ! Gty (ol
Of Chitrye - (Not Guiltv) (‘M

Charge I: Viotation of the i "ML, Axiicle 93
Of Specification | of Churg: i (Not Guilty) (Guilfy)
Of Specification 2 of Charge | (Not Guilty) (Guilty)

Of Specification 3 of Ct: 2 : (Not Guilfy) (Guilty)
Of Charge I (Ngr61T) (Guilty)

APPELLATE EXHIBIT .@:
2
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Charge 111: Violation of the UCMJ, Article 128
Of the Specification 1 of Charge II: (Not Guilty) (Gilfy)

Of Specification 2 of Charge III: (Not Guilty) @uﬂﬁf)

Of Charge III: (Not Guilty) (Gufffy)

III: Conviction by exceptions and substitutions:

Of Specification_ 3 _ of Cbarge ) : Guilty
(except the word(s):-4he  ead af ,
substituting therefor the words (o p @) ~ iofthe

excepted word(s), Not Guilty, of the substituted words Grilty)

Of Specitication ~ ofCharge it

(B

IV: Coenviction of lesser included offenses:

Of Specification 1 of Charge TII: Not Guilty
Of the Lesser Included Offense of simple assault Gutity
Of Spectification 2 of Charge T Not Guilty

Ofthe Lesser Included Offense of simple assault Guitfy

Of Charge ITI: ' Guitty

E_—%ure of President

L

1T ﬁ
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APPELLATE AND POST-TRIAL RIGHTS

You are advised that your defense counsel (DC) is required by law tc fully explain
to you the following post-trial and appellate rights, and, that you have the right to
request the military judge expiain all or any portion of your appellate rights in open
court prior to adjournment of your court-martial.

Record of trial (ROT)

A copy of the RCT will be prepared and given to you. You may reguest that your copy cf

the ROT be delivered to your DC.

Staff Judge Advocate or Legal Cfficer's Recommendation (SJAR}

If you received a punitive discharge or were sentenced by a genezal court-martial, the
convening authority (CA)'s staff judge advocate or legal advisor will submit an SJAR to
the CA. Before forwarding the SJAR and the ROT tc the CA, this legal advisor will serve
a copy of the SJAR upon your DC. A separate copy will be served on you. If it is
impracticable to serve the SJAR on you for reasons including, but not limiced to, your
transfer to a distant place, ycur unautherized absence, cor military exigency, your cooy

As R gmpemeised At mhia Ass s e e st

will be forwarde: o your DC.  You may atlse Zopioct
GI LN WXiTdog That yodrn Copy Lbeé szt Lo yuul DO LELUad Ul Jeeees ooon
bl aaine € Mkt e n Py bR Taegiedma Btk e e

nattess later.

ais heni Mo v, [ S,

P ol T P U e R ) S -
LRI

cn findings of gquiltiy. The a~tic to be taken on the findings and sentence is within tas
scle discretion of the CA and is a matter ¢f ccmmand p;e-aga--ve. The CTA 1s not reculired
legal errorz oxr Zuctusl scfficienc In taking action on the

comrute, or sckna'ﬂ the sentence in whnle or in

an- T L L R I I

te vaview the case for
sentence, rhe CA may #pprove, disapprova,
part. The CA may never increass tha severity of the sentence. The CA is not empcwerec
to reverse a finding of nect guilty; however, the CA may change a finding of guilty te a
charge or spccifization to 2 finding cf guilty to a lesser offense includsd within thas
charge cor specification, may disapprove a tinacing of guiity and crder a rshesaring, or may
c=t asidz and dismiss any chares or spccificztion.

Feview

If you were tried by a special court-maztial and your sentence, as finally appscved by
the CA, does not include a punitive discharge, your case will be reviewed under the
direction of the staff judge advocate for the CA's superior general court-martial
convening authority (GCMCA). You may suggest, in writing, possible legal errors for the
judge advocate to consider and that judge advocate must file a written response to legal
errors noted by you. After such review, and completion of any required action by the
GCMCA, you may reguest the Judge Advocate General of the Navy (TJAG) to take corrective
action. Such a request must be filed within twc years of the CA's action,;unless the

time is extended for good cause.

1f you were tried by a general court-martial and your sentence, as finally approved by
the CR, does not include a punitive discharge or at least one year's confinement, your
case will be forwarded tc TJAG. You may suggest in writing, possible legal errors or

other matters for consideration by TJAG. The ROT may be examined for any legal errors

APPELLATE EXHIBIT
PAGE ’ OF oL
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and for appropriateness of the sentence and TJRG may take corrective action, if
appropriate.

It your sentence, as finally approved by the CA, includes a punitive discharge
{zegardless ¢f the type of court-martial}, dismissal, a year or more of confinement, or
death, vour case will be reviewed by the Navy-Marine Corps Court of Criminal Appeals
{NMCCA! for legal errors, factual sufficiency, and appropriatensss of sentence. This
review :5 automatic. Following this, your case could be reviewed by the United States
Court of Appeals for the Armed Forces [CAAF), and finally it might be reviewed by the
United States Supreme Court.

Waiver of Review

You may waive appellate review, giving up the foregoing rights, or ycu may withdraw yocur
case from appellate review at a later time. Once you file & waiver of withdrawal, your
decision is final and appellate review is barred. If you waive or withdraw appellate
review, your case will be reviewed by a judge advocate for certain legal errors. You may
submit, in writing, suggestions of legal errors for consideration by the judge advocate,
who must file a written response to each. The judge advocate's review will be sent to
the GCMCR for final action. Within twe years after such f£inal action, you may requast

ol ravdad maie RAa pumaedaSd Tao

TIPS ta ta¥e n'\—va.‘-"{\!ﬂ goticon in wrur case, Thre tran wra=e

e widaaartie 4 dd Jdem Lod Dl Lo Lad® Gesantn 3lie S I I S Ly

dLC-ang to wailve your post-trial and appellate rish

o
[T}

If your case is reviewed by NMCCA, military cvunsel will be a“psinted to represent you at

‘.~.v mevraevees Mt e mwsipamen e by

fmrmmrome e nmd § pees pReirae on Ty enmans gosovd

AR .r.‘g—'.-:\, TE it mnns shenlel b SN e b -t vj. Sels e e o, e
e e e eae o e - - . - -

hckncwledoment

aexncwledene

I aceanzwledye (1) thoat prior Lo adjournmsnt of ny court-maosiial, I was provided witi the

abcve written advice; {2) that I have read and I understand :my post-t:zal and appellate
rights; (3) that I discussed my rights with my DC prior to signing this form; and (4)
that the military judge will discuss my appellate rights with me on the record pricr te
adijournment of the court, if I sc desire.

I specifically request that my copy of the ROT he aelivered to:

e, > ’Es my ocounsel, Frank Ipinasr.

1 specificaily reguest that my copy of the SJAR re delivered to:

me. 5& my counsel, Frank Spinner.

Scott A. Burton.

Curtis J Dewberry

First Lievtenant Corpecral
usMC USMC
Detailed Defense Counsel Accused >( )<"
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) .

!NSTR.UCTIO:NS_FOR PREPARING AND ARRANGING RECORD OF TRIAL

USE OF FORM - This form and MCM, 1984,
Appendix 14, will be used by the trial counse! and
the reporter as a guide to the preparation of the
record of trial in general and special court-martial
cases in whith & verbatlim record is prepared. Air
Force uses this form and departmental instructions
as 3 guide 1o the preparation of the record of trial
in general and special court-martial cases in which
a summarized record is authorized. Army and Navy
use DD Form 491 for records of trial in general and
special court-martial cases in which a summarnized
record 1y authorized. Inapplicable words of the
printed text will be deieted.

COPIES - See MCM, 1984, RCM 1103(g). The con-
vening authority. may direct the preparation oi
additionat copies.

- ' e DOIRES . e e ed e
o e L IV !-.-.ul._~‘v ] [

ANDANCIIAINT

appropriate Judge Advocate General or for jucy

advocate review pursuant 10 Article 64(a), the: record
ha . L- . : H boe e . N P . T

L N .. B B SN P

ciiter nar Lounsel Qr tne CONVENING Or Tevitwl.,
authority, whichever has custody of them.

2. Judge advocate’s review pursuant to Article
64{3), if any.

3. Request of accused for appeilate defense
counse!, or waiver/withdrawai of appellate rights, if
applicable.

4, Briefs of counsel submitted atfter tfial, if any
{Article 38(c)).

5. DD Form 494, “Court-Martial Data Sheet.”

6. Court-martial orders promulgating the result
of trial as to each accused, in 10 ¢opies when the
record is verbatim and in 4 copies when it is
summarized. )

7. When required, signed recommendation of
stafi judge advocate or legal officer, in duplicate,
together with all clemency papers, including
tiemency recommendations by court members.

8. Matters submitted by the accused pursuant to
Article 60 (MCM, 1984, RCM 1105).

9. DD Fform 458, “Charge Sheet” (uniess
included at the point of arraignment in the
record).

10. Congressional inquiries and replies, if any.

11. DD Form 457, “Investigating Officer's
Report,” pursuant to Article 32, if such
investigation was conducted, followed by any
other papers which accompanied the charges
when referred for trial, unless included in the
record of trial proper.

12. Advice of staff judge advocate or legal

~S0 ., terhimm e aied e e e e . L - -
oLgrwise.
13, FBomnertc Ry ravemen]  amd qeclan Al ek

a. Errata sheet, i any.

T 2l e L S PEFT I

recocd or certificate in liey of recaipt.

¢. Record of praceedinas in court, including
Article 39(a) sessions, i{ any.

d. Authentication sheet, followed by
certificate of correction, if any.

e. Action of convening authority and, if
aporepriate, action of officer exercising general
court-martial jursidiction.

f. Exhibits admitied in evidence.

g. Exhibits not received in evidence. The
page of the record of trial where each exhibit
was offered and rejected will be noted on the
frant of each exhibit

h. Aopellate exhibits, such as proposed
instructions, written offers of proof or
preliminary evidence (real or documentary), and
briefs of counsel submitted at trial.
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