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‘Chairman Nunn: Thank you all for your :escimony; . We
will have all the statements incorporated in the record as -
submitted, without objection.

Let me starc with our usual procedure here.

General Stiner, in his press conference yesterday,
President Clinton mentioned that the military had been
consulted during the stand-off with thre-group in Waco, Texas.
Were personnel from thé Special Operation Forces, from'your
coemmand, involved in any way in trying to resolve that stand-
of£? '

General Stiner: Not in resolving it, Mr, Chairman. We
did provide three technicians to the FBI. This was after the
initial assault took placéﬁﬁﬁéﬁ?ﬁg;e fouff?;w enforcement

members lost their lives.

Approximately two to three weeks as—&easf’after than,-€19

i&_aaﬁ? when the F3I employed eus—ang the hostage rescue teagbe

A%::fgiven primary responsibilityéﬁe!-chazf they asked for
technical assistance in installing video surveillance devices
between observation posts. Thst was approved appropriately*i

and we did provide that, At () <?:>

CBut we were not involved in developing the plah.
Chairman Nunn: Were your peoﬁle ever called on? Were
you ever called on. to give any assessment to the Defense
.Departmenc or to the Justice Department, or to the Treasury

Department, for that matter, since they were all invclved, as
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to what contribution the Special Gperat***s Forcas could make

- - be

co that sicuation?.

General Stiner; No, sir.

Chairman Nunn: So you really weren't called oz for
either a plan or resources, Or even an assessment?

General Stiner: No, not in that context. It was

requés:ed just last Tuesday. that Brigadier General Pete

Schumzker, who used to command one of our Special Cperations

Forces and who is now the Assistant Division Commander of the

First Cav Division at Ft. Hood, Texas, and the current

commznder of cne of our surgical units accompany the commander
of the FBI's hostage rescus team to Washington to brief the

Attorney General on that plani_ffD

CThey were not asked to cast judgment on the adequacy of
the plan or anything of that nature.

During che briefing, they were asked if tXhesy had. ever

been exposed to the effeccs of CS gas and they indicated that

they had and described ths symptems. There was alsc an expert

present, a doctor who had been involved in development and

experimentation on this, who answered questiors.

That was the total axnentjo-/m M
Chairman Nunn: But your command was never asked for

input --
General Stiner: It was not.

Chairman Nunn: -- into either planning or what resource
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vou had that could be ussd in this unique set of

circumstances?

General Stiner: No, sir. It was not.

Chairman Nunn: Do you know, General Stiner, whether the
FBI and the Justice Department, who were, I understand, in
charge of the operation, had any understanding of what Special
Operations Forceé can do? Do you kinow-on-your own whether
they know that? '

Generzl Stiner: Yes, they do. In fact, we have providec

training assistance tec the FBI’s hostage rescue team on other
occasions.

Chairman Nunn: Let me ask each of you this question. We

alerted you to this when Senator Thurmond and I apprised you
and advised you of our interest.

How do you rate the personnel morale under your commands
today and what recommendations do you make to this comﬁi:tee
for anything that you think is essential in our comsideration

in making sure that the morale of our military fcrces does nc

deteriorate?

I noticed, Admiral Larson, that you mentioned that we a:x

standing, in your wotds, "On the brink of a degradation in

- readiness." I consider that, and I’'m sure you do, having

listed these points, to be rather significant.

So I would asked each of you about the.morale of your

military fcrces. General RisCassi, let’s start wich you.
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substance was his oft-repeated position that God said to wait,

and that he was not‘coming out until ng toid him{i

0

At 10:10 a.m.,

the FBI; however, Koresh would.not speak to him since it was the
2 3 . ,
Sabbath. &told & call back at 8:30 p.m. :
. ~ - .

4

ttempted to contact Koresh through

At 8:30 p.m., called back as instructéd; however,

Koresh still refused to speak to him,

April 14 ‘ _ B . .
From 10:21 a.m. to 11:32 a.m., and &spoke
over the telephone to Koresh and The attorneys

advised the FBI at the end of this conversation that Koresh had
estabiished a new precondition for his coming out. Koresh would

only come out after he finished writing a manuscript which

_ekplained the Seven Seals.

—
\\

In the afternocon, there was a meeting in FBI Director

Sessions’ office to brief the Attorney General on the military

and medical perspectives of the propbsed plan to insert CS gas

into the compound. Two military experts provided their -

assessments of the plan, while a medical doctor summarized the
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results of studies of the effects of CS gas, particularly on

children, pregnant women, and the elderly.Y

Pursuant to an inquiry from the Attorney General, the FBI
began to gather information about the compound’s water supply.
The Attorney General wanted to know how long the Davidians could ¥

hold out if the status quo continued.

There were ongoing conversations with individuals in the

compound throughout the day and evening, but no progress was k

[
made.

April 15

L e A e cmete

At 7:30 a.m., FBI Air Operations reported that the water E
storagéAtank in the rear of the compound appeared to be full. |
This information was immediately made part of the feport to the
Attérney General. The report concluded that the compound had a
‘,gﬁfficient water supply to last a significant period of time.

[Material redacted as required by statute.] At 5:15 p.m.,
thé FBI activated a "flash bang" device when a male exited the
compound unannounced. He returned inside for a few moments, then

came back outside. The FBI activated another "flash bang."

¥  see pages 266-70 for a discussion of these assessments.
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Koresh and his followers. Director Sessions believed it was
essential for the FBI to be "in control og its own fate" and to
ensure the safety of its own agents’ lives. A major concern in
everyone’s opinion was the need to avoid being drawn into a
situation, or taking anzzfction, which would escalate
unnecessarily. To-it was importarit at the same time
to convey to the Davidians the FBI'’s commitment to a peaceful
resolution and intent to remain in Waco until that objective was
achieved. | »
N | ‘
Another major role for FBI Headquarters’ personnel
included contacting various U.S. military components regarding

the transportation of agent and support personnel, and‘obtaining

data about the effective range of assqrted weapons.' The FBI also
“ia, soﬁght technical %ﬁffrmation about certain military vehicles.
According to “l there was concern and uncertainty as to
the types of weapons inside the compound, particularly in view of
;;1' the reported presence of .50 caliber rifles capable of
pénetrating any tactical vehicle in the FBI’s inventory. As a
fresult of these concerns, the FBI requested,Bradley‘fighting

vehicles from the U.S. Army. Nine of these -- without barrels,

pursuant to an agreement between the FBI and the Army to avoid
gosse comitatus prohibitions -- were ultimately provided.
/ )

When the Bradleys arrived and were positioned around the

compound, Koresh advised that he had weapons that could "blow
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them 40 to 50 feet in the air." The FBI then sought and obtained
from the Army two Abrams (M1Al) tanks and five M728 Combat
Enginever Vehicles (CEVs) ' to give FBI personnel' adequate
‘protection from the .50 caliber rifles and other, more powerful

weapons the Davidians might have.lV

Finally, FBI Headquarters’ officials served as advisors to
the Justice Depa:tment, particularly in the latter stages of the
standoff as the plan for the insertion of gas was developed. The
FBI ensured the flow of informlz ion from the Bureau énd the SIOC

to Acting Attorney General @§ nd later Attorney General

2) .
and to other departmental officials, including members of

the Criminal Division’s Violent Crimes and Terrorism Section.

D. The Negotiations

1. Organization of the Negotiation Teams

In all, 25 negotiators were assigned to the negotiation team
during the Waco standoff. The overall negotiation” effort was
3

coordinated by FBI Quantico SSAs GUENSMENENg (from February 28

to March 25) and NN (from March 23 to April

w The FBI also used a 17th tracked vehicle -- a M88 Tank
Retrieval Vehicle. (For a complete list of military personnel and
equipment present at the compound as of April 13, 1993, see
appendix B) 4
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‘The intent was to give the Branch Davidians the clear impression
that although there was an alternative and this was not a panic
situation, the FBI was maintaining maximum control. —)\
understood that the use of tear gas to end the standoff. would
take several days; the plan was to inject the gas through the .
windows methodically. He added that both he and the Attorney'
General were confident that there would be enhanced medical
capabilities to meet all needs. He also said that the FBI

informed them that the tear gas would not cause a fire.
2. Agfil 14 Meetings

Oon Wednesday, April 14, a large meeting was held in the FBI
D:L/rector's office .’«The Justice_Department was represented by
-r and _ Along w:LCtﬁ\ D1rector
the FBI representatives mclucled“6 aaul, &

I
, and chief of the Domestic

Terrorism unit in CID. There re also several military
- ,2, .
representatives, and Dr.ﬁ, who was present to

summarize results of studies of effects of CS gas &n children,

pregn&nj women and the elderly. The Attefney General described
Dr.é as "careful and scientific." She recalled that

although there had been no laboratory tests perfoi'med on ehildren'
relative to the effects of the gas, anecdotal evidence was

convincing that there would be no permanent injury.
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The military personnel present told her that .the gas was
used at least annually on soldiers in the U.S. Army during
fraining exercises. They also discussed properties of the gas,
including any pyrbtechnic qualities. The military persiénel miﬁe
ifeel more confident with the concept of tear gas, as opposed
to the original concept in her mind of "gassing." The military
officials also said that in.a military operation, the entire
compound would be gassed at onée, not gradually. However, the
law enfbrcemént intérest was to go step-by-step, increase the
pressure, and make it increasingly uncomfortable inside the
structure in an effort to drive them out. After discussing the
nature of the gas ana varied tolerance levels to be expected from
the occupants, the meeting participants were prepéred to wait two
"fo three days for everyone gventually to come out. The action
was viewed as a‘gradual, step-by-step process. It was not law.
ehfdrcéﬁent's intent that this was to bé "D-Day." Both the |
Attorney General and Director & voiced concern for
achieving the end result with maximum safety.’ made it

__piear that the goal of the plan was to introduce the tear gas one

step at a time to avoid confusing the Branch Davidians and

thereby maintain the impression that they were not trapped.

Once the Attorney General was convinced that the gas was
non-lethal and would not cause permanent harm to children,
pregnant women and others, she turned her attention to the HRT.

One of the military officers argued that maintaining the HRT in a
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constant state of readineés was not possible. He advised that
the HRT be withdrawn. * advised that his team had recelved
sufficient breaks during the standoff that they were not too
fatigued to perform at top capacity in any tactical operatibn étf
the time. He added, however, that if the standoff continued for
an extended lengfh of time, he would pro ose that the HRT stand
down for rest and retraining.g’ When -2’ asked about using
SWAT teéms to take the place of the HRT, she was told that the
HRT'’s expértise in déaiing with the powerful weapoﬁs inside the
éompound, driving the armored vehicles, and main;ainihg'thel

security of the perimeter was essential.

The FBI asserted that law enforcement on the scene in Wacé
could not safely maintain the security perimeter indefinitely.
There was a vast open area surrounding the compound, and it was
>impossible safely to keep people from wanderingrih and out.
Moreover, the Branch Davidian compound itself was a heavily armed
caﬁp, with dangerous people inside who had already killed fodr'
_fiaw enforcement agents. The situation was'difficult to control,
aﬁd,the area was difficult to defend. In the FBI’s-view, there
were extraordinary public safety‘issues. Containment of'fhe

Branch Davidians in the building with walls or wire appeared

=

3 . .
32/ & described the factors in ‘the deterioration of HRT
effectiveness due to the lengthy deployment. The HRT operators,
including the sniper observers, were required to watch for 1long
hours through binoculars and rifle scopes in a very tense
51tgation. Also, while the FBI snipers were observing the Branch
Davidians, the Davidians 1likewise observed and followed the
movements of the HRT. :
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infeasible, and posse comitatus proscriptions prevented the use
of a military force to secure the area. Some ekpefts had raised
the distinct possibility that Koresh might actually mount an
offensive attack against the perimeter security, with Branch
Davidians using children as shields. This would have required
the best trained forces available to the FBI. Finally, the FBI
expressed its concern about the possible incursions of fringe

groups intent on coming to Koresh’s aid. . For all these reasons,

the FBI regarded perimeter security as so significant that it
urged the Attorney General to relieve the HRT with SWAT teams

only as a last resort.

There were additional discussions about the proéecutors'
concerns ovér maintaining tﬁe integrity of the crime scene, the
rules of engagement, thevdeteriorating sanitary conditions, and
the lack‘of medical personnel inside the compound. When the
Attqrney General asked why the standoff had to be resolved soon,
Rogers and others offeteé the following additional reasons:

. Koresh had broken every promise he had made; negotiations had

broken down; no one had been released since March 237 and it

appeared that no one else would surrender.

7\ ,
2
~Following this meeting, @ met in her office\with &,

2 (Y - I
<immmmy’, and to discuss the plan. AUSA n was

consulted during this meeting about indications from electronic

surveillance of conversations inside the compound that the Branch
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from the building at least two minutes before the first reports:

The split-screen video mentioned above shows CEV-1

of smoke.
The infrared tape

backing away from the building at that moment.

shows a heat source -- the exhaust -- atvthe rear of CEV-1, but

no heat source at the front of CEV-1l.

//Tpﬂ The army has examined all the CEVs used on April 19,

/ including CEV-1, to determine Qhether there was any possibility

that any of the vehicles could haQe been outfitted with a flame-

emitting device. All bills of lading, maintenance records, and

other relevant documentation were checked. The evidence shows
that none of the CEVs was outfitted with any device capable of

emitting fire or flames. We also had each CEV examined for

evidence of charring or fire. No such evidence was found.

U.S. Army maintenance personnel who were present in Waco,

and who were responsible for CEV-1, were also interviewed and

shown a copy of videotape. They could offer no

:explanation‘for'the appearance of any fire at the end of the

boom. Neither CEV-1l, nor any other vehicle, was outfitted with

any flamethrowing apparatus. , Moreover, there were no flammable

parts at the front of the CEV, and there were no electrical

components which could cause a flame.

In summary, no evidence has been found to support the claim

that CEV-1, or any other government vehicle, started the fire at
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LETTER OF TRANSMITTAL

Houss OF REPRESENTATIVES, .
Washington, DC, August 2, 1996.

HoN. NEwT GINGRICH, '
Speaker of the House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: By direction of the Committee on Government Reform and
Oversight and on behalf of Mr. Hyde and Mr. McCollum of the Committee on the
Judiciary, I herewith submit the committee’s thirteenth report to the 104th Congress.
The report is based on a joint investigation conducted by the Judiciary’s Subcommittee
on Crime, and the Government Reform and Oversight Committee’s Subcommittee on
National Security, International Affairs, and Criminal Justice.

Sincerely,

WiLLIAM F, CLINGER, Jr.,

Chairman,
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Union Calendar No. 395

104rs onvaness } ~ HOUSE OF REPRESENTATIVES { PP

o AUGUST 2 1996 -—Commltted to the Commttee of the Whole House on the State ot‘ the Union and
L orderedtaobepnnted A .

Mr. CLINGER from the Committee on Government Reform and Oversxgbt
: submitted the following

: THIRTEENTH REPORT

e el together w1th ‘

ADDITIONAL AND DISSENTING VIEWS

BASED ON A JOINT INVESTIGA’I'ION BY THE SUBCOMMITTEE ON NATIONAL SECURITY INTERNATIONAL AI-'FAIBS,
A.ND CRIMINAL JUSTICE OF THE COMJKI‘I'I’EE ON GOVERNMENT REFORM AND OVERSIGHT, AND 'I'HE
. SUBCOMMI’I’I‘EE ON CRIME OF ’I‘EIE COMMI'ITEE OF' THE JUDICIARY

On July 25, 1996, the Commxttee on Government Reform and Overslght approved and adopted a report
entitled “Investigation Into the Activities of Federal Law Enforcement Agencies Toward the Branch

rected to transmxt a copy to the Speaker of the House.

______ Exncmma Sumamv

o F&'om Apnl 1995 to May 1996, the Subcomtmttee
..on Crime of the House Committee on the Judiciary .
" ‘and the Subcommittee on National Security, Inter- -
national Affairs, and Criminal Justice of the
" House Committee on Government Reform and
"+~ Oversight jointly conducted an investigation into
_ the actions of the Federal agencies involved in law ..
enforcement activities near Waco, TX in late 1992
" and éarly 1993 toward a group known as. the |
Branch Davidians. As part of that investigation,
the subcommittees held 10 days of public hearings.
During the course of those hearings, more than
100 witnesses appeared and gave testimony con-
~‘cerning all aspects of the government’s actions,
‘:‘Ths -subcommittees - also: reviewed thousands of -
' o'étments-mquest'e'd “from _and provided" by “the =
agenicies  involvéd in “these actions;’ Addmmmlly“
.the; subcommxttees met with others-who were' in-
Ived it “these actions “or-who offered. a
“information or opihions concerning them:
“This™ report is’ the final product.of that inveshga-
o7 T 'tion.” It summarizes the most -important facts
- about the key issues of these activities considered
by the subcommittees. The report also sets forth

Davidians.” The report was prepared jointly with the Committee on the Judmary The chairman was di-

the subcommittees’ findings with respect to many
" disputed issues ‘and to new facts uncovered during
~-the investigation. Finally, the report makes rec-
‘'ommendations in order to prevent the mistakes
that occurred at Waco from reoccurring in future
law enforcement operations.

A. A BRIEF SUMMARY OF THE GOVERNMENT’S
. ACTIONS TOWABD ‘THE BRANCH DAVIDIANS

In June 1992, the Austm, TX Office of the Bu-

- reau of Alcohol Tobacco and Firearms (ATF)

opened a formal mvestxgahon into allegations that
members of a Waco, TX religious group, known as
the Branch Davidians, and in particular their
leader, Vernon Howell, known as David
Koresh, were in possession of illegal firearms and
explosxve devices. In January 1993, ATF agents
~‘commenced: an- undercover operatxon in a small

“house: divectly: across from the property on which

~.the Branch’ Davidnms lived, The ATF agents posed
as students: :attending -classes at a local technical
college to monitor. the activities of the Davidians.
'Part of the ‘undercover operation involved one of

“the agents - meeting . with Koresh and other

Davidians several times by expressing an interest
in then- rehgxous beliefs. As a result of the evi-
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dence gathered by the ATF, and in particular dur-
ing the undercover operation, the ATF sought and
received from a Federal judge an arrest warrant

- for Koresh and a warrant to search the Branch
" Davidian residence. S T e

Shortly before the ATF planned to sefve-the

.- search-and arrest warrants, it contacted Operation
‘Alliance, a government office’ which coordinated

~ military counter .drug operations along the south-

" west border. Through that office, the ATF re-

:quested that military personnel provide training to
. to serve the warrants. The ATF's request for mili-

tary personnel as participants in the raid itself.
After military legal advisors cautioned that such
activity might violate Federal law, the ATF's re-
quest was modified so that military personnel only
provided training to the ATF agents and did not
participate in the raid. Because the ATF alleged
that the Davidians were also involved in illegal
drug manufacturing, the assistance provided by
. these counter drug military forces was provided to
" the ATF without reimbursement. ‘

On February 28, 1993, a force of 76 ATF agents
_stormed the Davidian residence to serve the arrest

.. and search warrants. Prior to- the commencement -
. ."of the raid, however, the Davidians had learried of ...

the. ATF's plans.” As the agents arrived at the.

- ‘Pavidians’ residence, the :Davidians-engaged the

. ATF agents in a gun battle which continued for al-
. most 90 minutes. Four ATF agents were killed in
" the battle and more than 20 agents wounded. At

least two Davidians were killed by ATF agents
: :g.d several others, including Koresh, were wound-

After a cease-fire was arranged, the Federal Bu-
reau of Investigation (FBI) dispatched members of

..its Hostage Rescue Team (HRT) to Waco to take ,
. with booms mounted on them began to insert the

"control of the situation at the request of the ATF.

.. " At 6 a.m. the next morning, the FBI formally took

“control of the situation and commenced a 51 day
.| standoff with the Davidians, During this time, FBI
"officials engaged in daily negotiations with the
Davidians in an effort to end the standoff peace-

.. ...ably. Between February 18 and March 23, 35 per-~
~"gons, including 21 children, left the residence and

surrendered to the FBI. From March 23 to April
18, however,  none of the remaining Branch
Davidians left the residence. ‘

In addition to the continual negotiations with
the Davidians, FBI officials took other steps to in-

_ duce the Davidians to surrender. These tactics in- -

cluded tightening the perimeter around the
recidence, ‘and at“one point, shining bright bghtg

" tating _ 'sounds - over .- loudspeakers, : During- the

. with several experts routinely retained by the. FBL.

"In‘some cases, the advice of these ‘exper
lowed while in other cases it was not. Many other

at the’residence and playing loud ‘music and jrri- "~

“was fol-

pérsons offered advice to the FBI, While a few of *
these individuals offered credible assistance, the
FBI chose to ignore the offers of assistance from

all of these persons,

" During the week of April 12, senior Justice De-

partment officials bégan considering a plan devel-

“oped by the FBI to'end the standoff. Attorney Gen-

‘eral Janet ‘Reno, other senior Justice Department
officials, and FBI officials- held several meetings

" concerning the plan, The FBI also requested the
" input of Department of Defense employees and
e ATF agents who would be involved in the raid “~ military personnel concerning the plan to end the
- gtandoff. During these deliberations Associate At-
" tary assistance also would have involved the mili---~torney General Webster' Hubbell personally dis-

" ‘cussed the status of the negotiations with the

- FBI's chief day-to-day negotiator in Waco. The pro-

posed plan centered around the use of a chemical
riot control agent which would be injected through
the walls of the Davidian residence in order to in-
duce the residents to leave the structure. It pro-
vided for the methodical insertion of the riot con-
trol agent into different parts of the building over
a 48 hour period. The plan also contained a contin-
gency provision to be used if the Davidians fired

-on the FBI agents who were implementing the

plan. In that event, the FBI proposed to insert the

~'riot contro! agent into all portions of the residence

simultaneously. As a result of these deliberations,
the Attorney .General approved the implementa- -
tion of the planfor April 19, 1993,

... At approximately 6 a.m. on April 19, the FBI's

chief negotiator, Byron Sage, telephoned the
Davidians and informed them that the FBI was in-
serting the riot control agent into the residence.
Sage also began broadcasting a prepared state-
ment over loudspeakers that the FBI was *placing
tear gas in the building” and that all residents
should leave. As the announcement was being
made, FBI agents using unarmed military vehicles

riot control agent into the compound by ramming

" holes into the sides of the structure and then using

devices mounted on the booms to spray the riot
control agent into the holes in the walls. Almost
immediately the Davidians began to fire on the ve-
hicles being used by. the FBI. At 6:07 a.m., the

‘commander of the Hostage Rescue Team ordered

that the contingency. provision of the operations

" plan’ be implemented and that the riot control

agent be inserted in all portions of the residence at
once. During 6 hours of insertion of the riot control
agent no residents exited the compound.

At approximately 12:07 p.m., a fire was observed
in one portion of the residence. Within 2 minutes,

- .- ‘Davidian residence, cutting off electricity to the _two_other fires developed. Within a period of 8

inutes, the three fires.had engulfed the entire
structure, ultimately destroying it completely. = -
During the fire, -sounds of gunfire from within

course of the standoff, FBI negotiators consulted . . the structure weré heard. Some of these sounds

were live rounds exploding in the flames inside the

“*compounid. However, other sounds were methodical

and evenly-spaced, indicating the deliberate firing
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-+ of weapons. Nine persons escaped from the strue.
ture during the course of the fire but more than 70
other residents remained inside. All of these per-

' -%¢] <. sons died. Of this number, autopsies indicated that

" 19 died from gunshots at close range, Most of the

;-.v-»zﬁor ﬁ'otn burns from the ﬁre. :
C B, mmmcs OF m suscomn'm:z:s

: tees make the following ﬁndmgs el

A 1. But for the criminal conduct and aberrahonal

‘Davidians, the tragedies that occurred in Waco
- would not have occurred. The ultimate responsibil-
ity for the deaths of the Davidians and the four
FPederal law enforcement agents lies with Koresh.
2. While not dispositive, the evidence presented
to the subcommittees indicates that some of the
Davidians intentionally set the fires inside the
~ Davidian residence,

_...dence for a significant period of time after the .
° “start of the fire. Most of the Davidians ejther dxd

B 'V,b,prevented from escaping by other Davidians; *

death of 19 of the Davidians on April 19 were ei-
ther self-inflicted, inflicted by other Davidians, or
_ the result of the remote possibility of accidental
discharge from rounds exploding in the fire,

The Department of the Treasury

. 1. Treasury Secretary Lloyd Bentsen and Deputy
"~ }... . Secretary Roger Altman acted highly irresponsibly .
“and were derelict in their duties in failing to even -
meet with the Director of the ATF in the month or
so they were in office prior to the February 28 raid

-/ any bneﬁng on ATF operations during this time,
. "and in wholly failing to xnvolve themselves with

- the activities of the ATF.
2. Senior 'I"reasury Department ‘officials ‘rous

' "ATF officials, and as a result were uninvolved in

eliminated a layer of scrutiny of the plan during
which flaws in it might have been uncovered and

o
_3. After the raid failed, Assistant Treasury Sec-

ntirely on_the ATF despite the fact that Treasury

- properly . supervise. ATF activities leading to the
raid. - Moreover, . Treagury . Department . officials,
aving approved the raid, failed to clearly and co
clsely communicate. the eondmons under whnch it
;f:‘: v wastobeaborted. : Lo

«:}-.~ - other residents who remained inside the structure -
- dxed as a result of smoke mhalatron from the ﬁre.

A; a result of its inveetxgahon, t.he subcomm:w.,

= The Branch Davidians T
behavior -of David Koresh -and other Branch

‘8. The Davidians could have escaped the resi- -

" not attempt to escape ‘from the residence or- were

4. The gunshot wounds which were the cause of

on the Davidians residence, in failing to request '

~ tinely failed in their duty to monitor the actions of -
the planning of the February 28 raid. This failure '

& retary Ronald Noble attempted to.lay the blame
Department - oﬂic:ala, mcludmg Noble,- failed "to"_

The Bureau of Alcohol, Tobacco and Firearms -

1. The ATFs invesbgat:on of the Branch
Davidians was grossly incompetent. It lacked the
minimum professionalism expected of a major Fed-
eral law enforcement agency.

2. While the ATF had probable cause to obtain
: the™ arrest: warrant for David Koresh and the
" search warrant for the Branch Davidian residence,
" the affidavit filed in support of the warrants con-
-tained an inc¢redible number of false statements.
The ATF agents responsible for preparing the affi-
davits knew or should have known that many of
the statements were false. -

* 3, David ‘Koresh could have been arrested out-
sxde the Davidian compound. The ATF chose not to
arrest Koresh outside the Davidian residence and
instead were determined to use a dynamic entry
approach. In making this decision ATF agents ex-
ercised extremely poor judgment, made erroneous
assumptions, and ignored the foreseeable perils of
their course of action,

4. ATF agents misrepresented to Defense De-
partment officials that the Branch Davidians were
involved in illegal drug manufacturing. As a result
of this deception, the ATF was able to obtain some
. training from forces which would not have other-
4 wise, provnded it, and likely obtained other training
~within a’ shorter “period of time than might other-
"' wise have been available. Because of its deception,

_the ATF was_sable to obtain the training without

" having to reimburse the Defense Department, as

otherwise would have been required had no drug

nexus been alleged.
5. The decision to pursue a military style raid

was made more than 2 months before surveillance,

undercover, and infiltration efforts were begun.
The ATF undercover and surveillance operation
lacked the minimum professionalism expected of a
Federal law . enforcement agency. Supervisors
 failed to properly monitor this operation.

6. The ATF's raid plan for February 28 was sig-
nificantly flawed. The plan was poorly conceived,
utilized a high risk tactical approach when other
tactics could have been successfully used, was
. drafted and commanded by ATF ts who were
~ less qualified than. other availa?)?ﬁﬂ agents, and
used agents who were not sufficiently trained for
" the operation. Additionally, ATF commanders did
not take precautions to ensure that the plan would
not be discovered. -

7. The senior ATF raid commanders, Phillip
Chojnacki and Chuck Sarabyn, either knew or
should have known that the Davidians had become
aware of the impending raid and were likely to re-
~gist with -deadly . force.  Nevertheless, they reck-

ing the. lives of the ATF agents under their com-
mand and. the hves of -those residing in the
ompound.. 'I’hxs, more than any other factor, led to

__ruary 28,
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-8, Former 'ATF Director Stephen Higgins and
former ATF Deputy Director Daniel Hartnett bear
a portion of the responsibility for the failure of the
- .raid. They failed to become significantly involved

- till in the senior raid commanders an understand
- ing of the need to ensure that secrecy was mam-
) tamed in an operation of this typeé,
. = + - 9, There was no justification for the rehmng of
"T"'the two senior ATF:raid commanders after they

.- tration officials approved their rehiring’ md:cates a
- Jack of sound judgment on thexr part. ' U

' . The Department of Justice - - - T
1. The decision by Attorney Genem! Janet Reno
to approve the FBI's plan to end the standoff on
April 19 was premature, wrong, and highly irre-
sponsible. In authorizing the assault to proceed At-
torney General Reno was seriously negligent. The
Attomey General knew or should have known that
the plan to end the stand-off would endanger the
lxves of the Davidians inside the residence, includ-
. ing the children. The Attorney General knew or
_ shou.ld have known that there was little risk to the
FBI agents, soclety as a whole, or to the Davidians
... from continuing this standoff and that the possxbxl-

.. ity of a peaceful resolution continued to exist. :

... 2. The Attorney General knew or should have
= known-that the reasons_cited for endmg the stand-
.. .. off on April 19 lacked merit. The negotlahons had -
. ‘not reached an impasse. There was no threat of a -
Davidian breakout. The FBI Hostage Rescue Team
did not need to stand down for rest and retraining

when it did stand down FBI and local law enforce-
ment SWAT teams could have been brought in to

maintain the perimeter. Sanitary and other living -

... . conditions inside the Davidian residence had not

. deteriorated during-the standoff and there was no .

. evidence that they were likely to deteriorate in the

-near future. And while physical and sexual abuse

- - of minors had occurred, there was no basis to con-

clude that minors were being subjected to any

greater risk of physxcal or sexual abuse during the

- stand-off than prior to February 28. The final as-
sault put the children at the greatest risk, = *

8. The CS riot control agent insertion and as-

sault plan was fatally flawed. The Attorney Gen- -

eral believed that it was highly likely that the
Davidians would open fire, and she knew or should
‘have known that the rapid insertion contingency
would be activated, that the Davidians would not
_rveact in the manner suggested by the FBI, and
t there was.a possibility that a violent and pér-.
suicidal reaction would occiir within the

. ther flawed in that no provision }
“alternative action- to_be tak'
. plan was not successful..

- 4. Following ‘the FBI's April 19
" Branch Davidian compound, Attorney General ™

in the planning for the raid and also failed to in.

were -fired.- The- fact: that senior Clinton admxms- )

for at least 2 more weeks after April 19, and if and -

ence. _The ‘planning to end the’ sb;ntde—qﬂ' w‘ Tur- .

Reno offered her resignation. In light of her ult
mate responsibility for the disastrous assault ant
its resulting deaths the President should have ac-
cepbed it.
.~ The Federal Bureat: of Investigation

* 1, The CS riot control agent assault of April 19
“ ghould not have taken -place. The possibility of a
negohated end to the standoff presented by Koresh
should have been’ pursued even xf lt had taken sev-
eral more weeks, - :

2, After Koresh and t.he Davuhans broke a prom-

ise to.come out on March 2 FBI tactical com-
- mander Jeffrey Jamar. viewed all statements of
.Koresh" with extreme skepticism and thought the
chances of a negotiated surrender remote. While

" chief negotiator Byron Sage may have held out
hope longer, FBI officials on the ground had effec- -
tively ruled out a negotiated end long before April
19 and had closed minds when presented with evi-
dence of a possible negotiated end following com-
pletion of Koresh’s work on interpreting the Seven
Seals of the Bible,

3. The FBI should- have sought and accepted
more expert advice on the Branch Davidians and
their religious views and been more open-minded
to the advice of the FBI's own experts,

- 4,. FBI tactical commander Jeffrey Jamar and
- genior FBI and Justice Department officials advis-
" ing the Attorney General knew or should have
_ known that none of the reasons given to end nego-
tiations and go forward with the plan to end the
stand-off on April 19 had merit. To urge ‘these as
a%lexcuse to act was wrong and highly irrespon-
sible :

5. CS riot. control agent is capable of causing im-
mediate, acute and severe physical distress to ex-
posed mdmduals, especially young children, preg-
nant women, the elderly, and those with res-

. piratory: conditions. In some cases, severe or ex-
tended exposure can lead to incapacitation. Evi-
dence presented to the subcommittees show that

“use of CS riot control agent in enclosed spaces,
“such as the bunker, significantly increases-the pos-
sibility that lethal Tlevels will be reached, and the
possibility of harm significantly increases. In view

" of the risks posed by insertion of CS into enclosed
spaces, particularly the bunker, the FBI failed to
demonstrate sufficient concern for the presence of
young children, pregnant women, the elderly, and
those with respiratory conditions. While it cannot
be concluded with certainty, it is unlikely that the
.CS riot control agent, in the quantities used by the
FBI, reached lethal toxic levels. However, the pre-
,_sented evidence does indicate that CS insertion

““into_the enclosed" bunker, at a time when women
“and childrén Were'

sembled inside that enclosed
space, could have been a proximate cause of or di-
‘rectly resulted in some or all of the deaths attrib-
“uted to asphyxmtxm in the autopsy reports, -

6. There'is no ‘evidence that the FBI dxscharged

* firearms on April 19,
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"97. There is no evidence that the FBI inten-
tionally or inadvertently set the fires on April 19,
8. The FBI's refusal to ask for.or accept the as-
- -gistance of other law enforcement agencies during
" "theé stand-off demonstrated an institutional bias at

]  the FBI agamst aoceptmg and utlhzmg such as-
| sistanee. " e e

The Departm;nt of Defen&e -_.' :

1. The activities of active’ duty ni:htary person-

';nel in ‘training the "ATF and in supporting’ the

=+ "the Posse Comitatus- A¢t because theu' actions did "-
"~ "not constitute direct parhupatxon in the’ govern-
.- .. ment’s law enforcement activities, - .
.- 2. The activities of National Guard. personnel in
‘training the ATTF, in participating in the ATF raid
on the Davidian resldence, and in supporting the -
FBI's activities during the standoff did not \nolate
the Posse Comitatus Act because the personnel
were not subject to the prohibitions in the act.

8. No foreign military personnel or other foreign
persons took part in any of the government’s ac-
tions toward the Branch Davidians. Some foreign
_military personnel were present near the Davidian
residence as observers at the mwtat.:on of the FBL

“In’ order ‘toAprevent the ‘errors in Judgment and
consequent tragic | results that occurred at Waco -
from occurring in the’ future;“the subeorymxtt.ees’

= make the following ; recommendations: -

'1, Congress should conduct further over-
sight of the Bureau of Alcohol, Tobacco and
" Firearms, the oversight of the sgency pro-
~ wvided by the Treasury Department, and

whether jurisdiction over the agency should

- be transferred to the Department of Justice,
== :Congress should consider whether the lack of

Treasury Departmént oversight of ATF activities

" in connection with the investigation of the
" Davidians, and the failures by ATF leadership
-~ during that investigation, indicate that jurisdiction
" . over the ATF should be transferred to the Depart-

ment of Justice, :

2. If the false stateinent in the affidavits
filed in support of the search and arrest war-
rants were made with knowledge of their fal-
city, criminel charges should be brought
aguninst the persons making the etatements.

3. Federal law enforcement agencies should
verify the credibility and the timeliness of
the information on which it relies in obtain-
ing warrants to arrest or search the property
of an American citizen, The affidavits on which .

dered contained information provided to the’ "ATP .
by informsnts ‘with obvious. bias toward Koresh .
and the Davidians and information that was stale
“that. it was based on experiences.years hefore -
7 the “investigation. The ATF should. obtain_fresh -
““and unbiased information ‘when relying on that in.

formation to arrest or search the préinisés of the

subjects of investigations,
4. The ATF ghould revise its National Re-

_sponse Plan to ensure that its best qualified
agents sre placed in command and control
.. positions in all operations. Doing so will help to

_. avoid situations like that which occurred at Waco

where lesser qualified agents were placed in posi-

- ..tions for which_they were, at best, only partially
" qualified while other,  more experienced agents
".FBT's activities during the standoff did-not violate - °T® available whose involvement might have pre-

vented the failure of the raid. -

5. Senior officials at ATF headquarters
~ should assert ‘greater command ‘and control
over significant operations. The ATF's most
senior officials should be directly involved in the
planmng and oversight of every significant oper-
ation.

6. The ATF should be constrainéd from
independently investigating drug-related
crimes. Given that. the ATF based part of its in-
vestigation of the Branch Davidians on unfounded
allegations that the Davidians were manufacturing
illegal drugs, and as a result improperly obtained
military support at no cost, the subcommittees ree-
ommend that Congress restrict the jurisdiction of
.~the: ATF - to". investigate -cases involving illegal
drugs "unless such investigations are conducted
. jointly with the Drug Enforcement Administration

as the lead agency.-

7 Congress nhould consider applying the
Posse Comitatus Act to the National Guard
with respect to situations where a Federal
law enforcement entity serves as the lead
agency. The fact that National Guard troops were
legally allowed to be involved directly in Federal
law enforcement actions against the Davidians,
while active duty forces were not, is inconsistent
with the spirit of the Posse Comitatus Act.

8. The Department of Defense should

- streamline the approval process for military

cupport 20 that Posse Comitatus Act conflicts
and drug nexus controversies are avoided in
the future. The’ process should make clear to law
enforcement agencies requesting Defense Depart-
‘ment support the grounds upon which support will
be given. Such requests should be assigned to a
single office to ensure that support will be pro-
vided only in legitimate circumstances and in a
manner consistent with the Posse Comitatus Act.

9. The General Accounting Office should
audit the military assistance provided to the
ATF and to the FBI in connection with their
. law . enforcement = activities toward the

) Branch Davidians, Given-that the subcommit-

“tees have.been unable to obtain detailed informa.
_.tion“concerning the value of the military support
“provided to the ATF and the FBI, the subcommit-
-'tees_recommend that the General Accounting Of-
. fice conduct an audit of these agencies to ascertain
. the value of the military support provided to them
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and to ensure that complete reimbursement has

been made by both agencies.
10. The General Accounting Office should

“== " {nvestigate” the activities of Operation Alli- -
" ance in light of the Waco incident. The sub: -
: - committees conclude that Operation Alliance per-"

“ " not have a-sufficient drug nexus to warrant the
“sistance - under such - dubious “circumstances” ap-

Waco, ‘the “subcommittées recommend -that the
General Accounting Office conduct an
tion of Operation Alliance, .

11, Federal law enforcement’ agenciés-

- ghould -redesign their negotiation policies,
‘and training to avoid the influence of phys-
ical and emotional fatigue on the course of
future negotiations. In anticipation of future ne-
gotiations involving unusually emotional subjects
or those which may involve prolonged periods of

- time during which negotiators may become phys-

- {cally or emotionally fatigued, Federal law enforce--:

ment agencies should implement procedures to en-

The subcommittees believe that had the govern-
- ment officials involved at Waco taken steps to un-
derstand better the philosophy of the Davidians,
they might have been able to negotiate more effec-
tively with them, perhaps accomplishing a peace-
" ful end to the standoff. The subcommittees believe
-that had -the ATF and FBI been better informed

about the religious philosophy of the Davidians
. -and the Davidians' likely response to the govern- .

. -ment’s actions against them, these agencies could

.- have made better choices in planning to deal with

. . the Branch Davidians. - S
:.18, Federal law- enforcement - agencies

- should implement changes in. operational -

ures and training to provide better
. .leadership in future negotiations. The sub-.

on leadership in critical situations will not only
protect the targets of government action, but also
will help to protect the safety of the law enforce-
ment officers, :

- 14..-Federal law enforcexﬁght agencies

negotiation: experts; particularly those experienced
with . religiously-motivated groups; - might- have

with the Branch Davidians. Accordingly, the sub-.

“sonnel knew or should have known that ATF did
.- " military’ support-provided on a:non-reimbursable -
- =" basis, Furthermore, given that the provision of as-:
E "+ pears to miot hiave been an‘anomaly and the expan-"
- ‘sion of Operation  Alliance’s :jurisdiction since -

investiga- --

" guré that these factors do not influence the rec-
- ‘ommendations of negotiators to .senior command- =

Coers, Tt AU LViil Tuh moh ‘ P
7 .12, - Fedéral - ‘law.:: enforcement agencies

- should take steps to foster greater under-: "
standing ‘of the target under investigation. :

" . committees believe that placing greater emphasis -

should: revise. policies. and _training to-in-. ..
. crease the willingness of their agents o con- ..
- sidér the advioe.of outside experts. The sub- -
committees note.that the expertise.of recognized :..

le in-assisting “"FBI -negotiations .
- unprecedented failure to achieve a critical objec-

committees recommend that Federal law enforce-
ment agencies revise their policies and training so
that their agents are open to the advice such ex-
perts might provide, .
" '15.'- Federal - law - enforcement agencies
. should revise policies and training to encour-
" age the acceptance of outside law enforce-
" ment assistance, where possible. The unwill.
" ‘ingness of the FBI to accept support from State,
local, or other Federal law enforcement agencies in
“connection” with the standoff increased the pres-
" “sure on"the Attorney Geéneral to end the standoff
‘precipitously. To avoid this type of pressure in the
"future, Federal law enforcement agencies should
be open to the assistance that State and local law
enforcement agencies may be able to provide.

16. The FBI should expand the size of the
Hoetage Rescue Team. The FBI should increase
the size of the Hostage Rescue Team so that there
are sufficient numbers of team members to partici-
pate in an operation and to relieve those involved
when necessary. The FBI should also develop

plans to utilize FBI and local law enforcement
SWAT teams when extenuating circumstances
exist. T e - . .

17. The government should further study
and analyze the effects of CS riot control
agent on children, persons with respiratory
..:problems, pregnant women, and the elderly.
The subcommittees note that only limited scientific
literature exists concerning the effects of CS riot
"control agent, especially. with regard to the effects

of long-term exposure in a closed area. Until such

time as more is known about the actual effects of

exposure to this agent, the subcommittees rec-

ommend that CS not be used when children, per-

sons with respiratory problems, pregnant women,

and the elderly are present. Federal law enforce-
" ".ment agencies should develop guidelines for the
use of riot control agents in light of this further
study and analysis. - - :

_ L INTRODUCTION
.. A THE NEED FOR THE WACO INQUIRY

= - On February 28, 1993, four special agents of the
-Bureau of Alcohol, Tobacco and Firearms (ATF)
- were tragically killed near Waco, TX, in a shootout
with a religious sect known as the Branch
Davidians. The group'’s leader, Vernon Howell, also
known as David Koresh, was wounded in the vio-
lent confrontation, and several of its members
were killed. Then on April 19, 1993, after a 51 day
standoff’ with the Federal Bureau of Investigation
(FBI), the episode came to a fiery conclusion when
more than 70 Davidians,. including
- died-ingide the group’s residence, =~ .
‘- From: any . perspective; Waco ranks among the
. most significant events in U.S, law enforcement

~=+history. For :ATP, it was the largest and most

‘deadly raid ever conducted. For the FBI, it was an

6
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tive—the rescue of dozens of innocent women and
children. ,

The television coverage and news accounts gen-
erated by the media at the scene near Waco pre.

“one hand, it~seemed clear enough

<"tics against U.S. citizens, contrary- to our civilian

- April 19th fire, government ‘officials, Members of
Congress, and assorted observers called for a thor-

power, a mixture of fact, rumor, and suspicion pro-
duced a wide variety of lasting impressions and
\ conspiracy theories. ‘

- Both the Justice and Treasury Departments is-
sued detailed written reports many months later.
The Treasury Department Report criticized ATF
personnel, but it exonerated all Department offi-

x| . cials. The Justice Department Report found no .
- *  fault with any actions of the FBI or any Justice

. Department official. -

" Committee, promised additional hearings to re-
solve remaining questions, but none were held.
Several developments in 1994 contributed to the
" pervasive view that serious questions about Waco
remained unanswered. The criminal trial of the
surviving Branch Davidians resulted in acquittals

" encouraged the public's outery and desire for ac-
. countability, Journslists, investigators, and attor-

" " candor and independence in the administration’s
" reports and demanded a more comprehensive and

read an article published in First Things, written
by Dean Kelly of the National Council of Church-
‘es,! which stirred up considerable speculation
about the ATF's conduct and the FBI's use of CS
chemical agent. In short, by the start of the 104th
... Congress, the need for a sufficient and thorough
- congressional “examination of the Waco . tragedy

s indisputable. -:o- 2 -7 co. naediasw
At._the. otitset .of the .104th. Congn

'on. the Judiciary and the Committee.on

_Reform .and Oversight indicated in

COTELTTY ey 19068422,

sented a troubling picture to Americans. On ‘the -
“that a‘Jones- -
“rity, International Affairs, and Criminal Justice of
-the :.Committee on Government Reform and Over-
“"sight stated on several occasions that such hear-

- town-like religious cult led by an irrational leader-
¥ ~+:- had brought disaster on itself. On the other hand,”

4 "~ images of the tanks and other military vehicles

3 - gave the impression that the FBI was using exces- - A nec
~"-_sive force together with military weapons ard tac- " dissatisfaction with the Fed

~ low-up to-what-happenéd ‘at the Branch Davidian
“vesidence.” The deplorable bombing in Oklahoma
"City 2 months later revealed the extent to which
" Waco-: continued to served as a source of con-
" troversy for some Americans. With the concurrence

“1aw enforcement tradition, In the aftermath of the"

“{  ough review of the matter. Outside the corridors of -

..~ Several _ congressional _committees - conducted -
* ‘hearings in the weeks following the disaster. Un:"’
- . fortunately, .little informationt was available from
~': " administration officials at the time. Representative =
Jack Brooks, chairman of the House Judiciary

~"law enforcefent, .~ .

on .murder charges. The self-defense arguments

. raised at trial and their obvious effect on the jury ,
" age from the hearings. The White House staff as-

neys involved -in the case decried the absence of

. detailed inquiry. In addition, widely -distributed
~ video tapes entitled “Waco: The Big Lie” and -
“Waco: The Big Lie Continues” had a significant
impact on public opinion. Also, many policymakers -

“iDean M. Kalley, Waca: A Massacre and Its Aflermach, Firat Thinga, - . 3
Y sk, Poat, July 22, 1996, at AlL

their formal oversight plans, filed in February
1995, the intention to conduct hearings on the
Waco matter. Representative Bill McCollum, chair-
man of the Subcommittee on Crime of the Commit-
tee on the Judiciary and Representative Bill Zeliff,
chairman of the Subcommittee on National Secu-

‘ings were a-necessary response to the widespread

¢ Federal Government’s fol-

of the Speaker of the House and the chairmen of
the Committees on the Judiciary and Government

' Reform and Oversight, the subcommittee chairmea

began to organize comprehensive joint hearings on
the Waco matter. As the July timetable was set for
the hearings, both chairmen hoped a comprehen-
sive investigation, primarily involving testimony
from a wide variety of witnesses presented in pub-

" lic hearings, would lay to rest questions which per-

sisted, assess responsibility for any misconduct,

“and ultimately restore full confidence in Federal

.- -.'B. OPPOSITION TO THE INQUIRY
* Opposition to the Waco hearings was to be ex-

‘pected. The Departments of Justice and Treasury

believed that their respective reports were forth-
right and complete and that additional scrutiny
would only result in more negative publicity. Clin-
ton administration officials were concerned that

“the hearings would cause further political damage.

What was not expected was the extent to which

"'the administration tried to control potential dam-

sembled a damage control team and retained the

‘services of John Podesta, a public relations special-
“ist and former White House official who had

worked for Handgun Control, Inc.2 Treasury Sec-

-, retary Rubin contacted at least one member of the

joint subcommittees, Representative Bill Brewster

‘of Oklahoma, and requested that he not ask any

questions that might embarrass the administra-
tion.3 Also, the Treasury Department flew to
Washington two Texas Rangers who were sched-
uled to testify before the subcommittees in order to
help them prepare their testimony. The Justice
Department, in concert. with the subcommittees’

+.Democrats, brought firearms recovered from the
: charred _Davidian-compound.to Washington to be

used.as.props.: 15, mincheid S

.:Perhaps.the most.disturbing counter-measure

was the. charge, made by the President himself,

* Ana Devrey, Clatin Toam Pocuses Damage Control on Waco, Wash
9, 1085, et 12 * .

'?é.’.‘k.. Pressley, Witnessei Soy. Waco Warnings Went UnAcedad,
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that the hearings were an attack on law enforce-
ment. Quite the opposite was the case. All involved
in the planning and carrying out of the hearings

" “and the investigation ‘were strong supporters

- -7 Federal law enforcement. All believed that through-
- airing and analysis of the. Waco.events by congres-

. fong tormn eaibiey. and-visbiity.of the Federal

= - long term ility.and viability of the Federal .. mmi Pyl A

-“r'--lawg enforcement agoncies, The mssertion that the. The subcommittees took the position that virtually
=i:. hearings were -anti-law_enforcement was contrary

. to the unambiguous views of Federal-law.enforce- .

=7 -yegponse to the.subcommittees’ critics, is.that the

. .. Waco hearings did in fact serve to strengthen pub-

lic confidence in Federal law enforcement. The

* public was clearly reminded that we live in a Na-
. tion of laws and no power sits above those laws.

Americans are far more likely to support law en-
forcement authorities when they know that such
authorities will be held accountable for their ac-
tions.

A final issue that arose at the start of the hear-

" ings was the extent to which the subcommittees
. .would consider the character of David Koresh. In "
... the minds of some, évidence of Koresh's despicable
. behavior would providé sufficient justification. for
"~ not :scrutinizing -the conduct .of -Federal law -en-
~ -~ forcement officials. The subcommiittees .were pre- -
.. pared to stipulate then and now that Koresh was,
~:'=on one level, résponsible for the death and-destruc- .
- tion that otcurred at Waco, His actions inside the

Davidian’s religious community were of the vilest .
sort. Nevertheless, Koresh was not accountable to
the people’s elected Representatives in Congress as
are Federal law enforcement authorities. Hence
the subcommittees’ inquiry concerned executive
branch conduct, and not that of David Koresh.

.G THE NATURE OF THE INQUIRY

... Given the extensive and expanding public’ con- -
. from the Department of Justice, improved consid-

cern about the Federal Government's actions -
against the Branch Davidians, and the effect such

. concerns were having on the credibility of Federal .

law enforcement, the subcommittees determined,

than using the hearings as a forum for presenting

. the results of a lengthy and completed investiga-.

tion, it was decided that the hearings ‘would con-
sist of an exhaustive public airing of the issues as-
sociated with Waco. These “discovery hearings,”

ment-leaders. -Finally, and perhaps the strongest

1. Document requests and review
On June 8, 1995, subcommittee Chairmen

McCollum and Zeliff delivered document produc-

tion requests to the Federal agencies involved at
. Waco. The agencies. contacted were the Depart-
-ments of Defense, Justice, and the Treasury. The

.- White House also. received a document request..

- every Federal agency document associated with
-~ the Waco incident required some level of review,
=-To review.the matter any less thoroughly would
.. leave lingering doubt as to whether & complete
—and comprehensive job had been done,

. Despite public commitments and private assur-
" ances of cooperation by the relevant departments,
the subcommittees experienced a lack of coopera.
tion which clearly frustrated hearing preparations,
Throughout the month of June and early July, rep-
resentatives of the White House, and Departments
of Treasury and Justice attempted to narrow the
scope of the subcommittees’ requests and restrict
access to a wide array of information. The first sig-

nificant documents were delivered only 3 weeks .

prior to the hearings, some just days before, and
__tens of thousands of others were received after the
hearings had already begun. This “wait-and-dump”

.- -gtrategy rendered meaningful staff review of many

key. documents virtually.impossible prior to com-
mencement of the hearings, o
.- Moreover, the task of reviewing these documents
- was made more difficult by the manner in which
- they. were presented. The Treasury Department’s
documents were in no apparent order, making the
retrieval of a particular document nearly impos-
sible. In what became symbolic of the administra-
tion's uncooperative attitude experienced by the
subcommittees, it was discovered that the minor-
ity, but not the majority, had been provided an
index for locating Treasury documents,
- It should be noted that cooperation, particularly

erably shortly before the hearings began and con-
-+ tinued throughout the course of the public inquiry.

__in early 1995, that it would be advisable to hold = 2- Investigation and interviews

hearings as soon as practicable. As a result, rather . .- The subcommittees engaged in investigative

- interviews, an examination of physical evidence,
and an on-site inspection of the former Branch
Davidian residence as a part of the preliminary in-
quiries. Both majority and minority staff traveled
to Austin and Waco, TX for a fact-finding trip.

rather than “presentation hearings,” would afford Interviews were conducted with several Branch
members of the joint subcommittees, interested Davidians both at the former residence and at the
_.attendees, the media, and C-SPAN audiences an  home of Sheila Martin, widow of Wayne Martin,
opportunity to hear from the people who were di- ___who died in the April 19 fire. Former Davidian
rectly involved in the Waco matter:: ‘ .. Clive’ Doyle provided a tour of the ruins of the
= The structure- of the inquiry  consisted of re- = Davidian residence, Staff also met with members
T quests for and: review of documents beéfore ‘and " of ‘the local ‘county- sheriff's office and with FBI
~during the~hearirigs; a “pre-hearinginvestigation ..:.personnel who, among other things, also took them
phase, including numerous interviews- with. mény - - on a visit 1o the Davidian residence site.

of the persons involved; the hearings themselves; The staff also had an opportunity to inspect the
and a post-hearing investigation. _ physical evidence taken from the ruins of the resi-
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* . dence after the fire, much of which had been u:ed. 3. Hearings
in the criminal trial of surviving Davidians, By The plan for the Waco hearings was to receive
prior agreement with the Justice Department, a  testimony under oath from as many persons mate-
potential witness at the hearings, Failure Analysis  ria] to the matter as possible. Thus, nearly 100
Associates Inc., was to inspect some of the physical  witnesses appeared before the joint subcommittees
. evidence in order to respond to tampering allega-  over a period of 10 days. The hearings included in-
" tions. It ‘was believed that the views of scientists .~. dividuals from ATF and the Treasury Department
from Failure Analysis, who had often performed .. who played critical roles in the investigation of
=™ geientific evaluations for the Federal Government, - David Koresh, and the planning, approval and exe-
...~..including the Justice Department and NASA after - cution of the February 28 raid. They also included
___ the Challenger explosion, would be beneficial given-:.:the key participants from the:FBI and the Justice
| ' public suspicions about the firearms recovered ~ Department with regard to.the 61 day standoff
""from the ite of the Davidian residence. The"in- -:--and the planning, approval, and execution on April
" gpection would not have damaged the weapons and -:~19 of the. plan;to-epd the standoff. More than a
" was to_have been conducted in the presence of all -.-dozen experts_on issues associated with Waco,
" “parties. It was hoped that the inspection would de-:-. -8uch as fire, riot control agents, and tactical oper-
termine whether the Davidians had attempted to ab°"’h testified. The attorneys .:50 regresentrt:d!
" alter legal, semi-automatic weapons by converting g"'?;j » Davidian S}eve Scl;rl)ex er, an 'e"eth
_ them into illegal, %utomatic wefgpons a.sd.the ?‘TS wi‘;’es::&’“mw“ of Waco also were among the
had alleged, and whether any of this evidence ha o, . .
been altered after it was gathered from the de- wi'lt:‘:s:;nt‘:on ewa:nzf]!:)r%ﬂan gmr?an;t;::l:‘g
stroyed Davidian residence. When the scientists mmodate t.hepre sts rergeived' ‘more than 90
arrived in Austin, the Department declined to aoigem of the namg:esubnﬁtted b;' the minority
make the firearms available to thera. The Depart. vpveere added to the witness lists. The administra-
ment agreed instead to conduct the tests itself and - ;1 o160 requested witnesses to be included. On a
._present its findings to the subcommittees. A short . . fou oceasions; these requests conflicted with the
~ time later, the Department urged, for cost consid-  j.ir v e req’uests. Again, these desires were ac-
erations, that the tests not be performed. As a re- . commodated to the greatest extent practicable.
. 'sult, no tests were performed on the firearms, .-+ '-:The transcripts of these hearings will serve as a
- .. Pre-hearing interviews were held with senior of-. = valuable tool for years to come. Many of the most
. ficers of the Texas Rangers, authors of books about :. significant documents were incorporated into the
- ...the Waco -disaster, personnel in the McLennan .record. Many others are gathered in the appendix
* County Sheriffs office, and officials from the De-  to this report. Additionally, the appendix contains
K?Il‘}menu O;Jn ﬂt’}e Tmm?\"d Justice, and Deaent;f’ a complete listing of hearing witnesses.
, Drug orcement Administration, an e : , . e
FBL Also, thousands of pages of materials submit- 4. Post.-l.xeanng investigation
ted by outside groups and individuals interested in Additional document requests were made after
Waco were reviewed. Regrettably, the Treasury the hearings to the Departments of the Treasury,
Department balked at making ATF agents avail- - Justice, and Defense. Unfortunately, the lack of co-
able for interviews, The Department- steadfastly - operat;ox;‘ifrom_glle_'l‘rea.sury_and Defense Depart-
- refused to allow the subcommittee staff to meet .- :m;;'t; ‘{’ ,.cl_'x__:gx_t_;sted_ p}"g to the hearings contin-
with ATF agents who participated in ‘the raid, 10, delaying release of the subcommitiees’ report
Only the threat of subpoenas secured the appear- .- :; u‘:vesggam.re lamt;es whic ?c hoto-
. ance of ATF agents at the hearings. The inability et the FBY labocetos nsge?“;“ o Pl
‘to interview these individuals before public hear- ~ EFC: 2/ 508 U 18 X0rEiones BOC I el aeonts
gy e it invnsgutin ook ZAins exprts, epet o vt antrl ags
. Finally, the subcommittees’ staff traveled to Fort ~* o\ ctiong were posed to the Justice, Trea and
Bragg, NC to interview the Army personnel in-- gefense Departp::ehts' For ‘the most p:\:t'ry "they
- volved with the training of ATF agents in prepara- were mwemdi"béghl" Serts on the Posse Com-
tion for the raid. Several of the military personnel .5 Act were cdnsultzl.pesubcommittee staff also
-involved with the training were not available prior 1.+ with the FBI agent who drove one of the ar-

;:ltlee:vi’:git:nryd P:Irx?:vne?ev;}tfg:l?e,s ::‘gogught to backsilde of the Davidian residence and other FBI
s ) T s m . . . * ° .
__were not made availsble to the ey 8g8,  officials involved at Waco. Finally, several inves
= gtaff for interviews, Disturbingly, all “of thé ili-"
"' tary personnel interviewed by t:he subcommittees’
ews pri

gathered regarding the Waco matter, -

D. THE STRUCTURE AND SCOPE OF m—ngpom~ :

“logical summary of what happened at Waco. The
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to the hearings due to duty assignments, however, y 5 ed vehicles involved in the destruction of the .

tigative reporters shared information they have

The report. does not htteuipt to restate a chrono-
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A
administration’s reports, supplemented by several
commercial publications, tell the story fairly well,
Inszead, to avoid duplication the report consists of
__review, analysis, and, where appropnate rec-

) ommendabons eoncermng the major issues raised,

< vuzz It i8 structured:in. the same chronologxcal patbem
as t.heheanngs B PR

Teo- o % B ADDITIONAL COMMENTS -

~ ratist religious or anti-government groups had cre-
ated a significant new challenge for Federal law
enforcement agencies. Finding the proper balance
between the need to enforce Federal law with the
responsibility to avoid violent confrontations will

‘ continue to be difficult. It is complicated by the
"] fact that innocent people, especially children, are
8o often in harm's way. Yet, over the past several
_ months, Federal law enforcement, and the FBI in
o particular, has demonstrated an increased level of
+ - tactical patience. This change in policy, combined.
C * “with other important reforms instituted by Direc-

"Magaw at ATF is to be eommended. _
II THE ATF INVES’I’!GATION oma

In May 1992, the Austm ‘TX: Office of the Bu-
. reau of Alcohol. “Tobacco and Firearms was called
by * Chief Deputy Daniel Weyenberg of the
" Mclennan ~ County  Sheriffs. . Department.
Weyenberg notified the ATF that his office had
been contacted by the local United Parcel Service

regardmg a package it was to deliver to the
. Branch Davidian residence. The package had bro-

casings, and black powder.4

On June 9, 1992, Special Agent Davey Agmlera
- of the Anstm ATF oﬂice opened a formal investiga-.
- tion. Within a week, Philip Chojnacki, the Special *
Agent in Charge of t.he Houston ATF Office classi-
- fied the case “sensitive,” thereby calling for a high -
" degree of oversight from both Houston and Head-
. quarters in Washington, DC.5 Notw:thstandmg the -

missteps occurred throughout the investigation
that followed. The most troubling aspects of the
case were the ATF's overall lack of thoroughness
in its investigation, the ineffectiveness of the un-
. dercover operation, and an affidavit in support of
“‘the seéarch: ‘and ‘arres irrants that was replete
with deficiencies, : RN -

: -.,If Federal law enforcement ‘actions. since’ the
Waco hearings are a“fair indication, then the in- ..
- -quiry has already had a. consxdembly positive. ef- |
. fect. The apparently increasing presence of sepa-

.~tor Louis-Freeh at the FBI and Dxrector John .

-ken open - and contained firearms, inert grenadew

* priority given to the case, numerous-and.serious

. A THE MCMAHON COMPLIANCE VISIT
On July 30, Aguilera joined ATF compliance offi-
cer Jimmy Ray Skinner to conduct a compliance
- inspection of the premises of Henry McMahon,
- -proprietor of Hewitt Hand Guns. The inspection

’-.-revealed't}mt certain AR-15 lower receivers sup-
- posedly in" McMahon's inventory were neither on
- the premises nor listed in his records as sold.®

* ‘McMahon indicated that they were in the posses-
= gion. of- David Koresh, :McMahon then called

“Koresh, who offered to:allow the agents to inspect

7 for “possible" firearms - violations, The agents de-
"'clined - the

_“invitation.”- Shortly thereafter,
McMahon told Koresh that he was suspicious that
an investigation of Koresh and his followers was
underway.®

It is unclear why the ATF did not accept the
offer to do a compliance inspection of Koresh’s fire-
arms. Importantly, the Treasury Report fails to
mention that Aguilera had an opportunity at the .
time of the compliance inspection to inspect
Koresh's firearms. Wade Ishimoto, a reviewer of
‘the Treasury Department Report, mdxcated to the

" subdommiittees that he had not been made aware

of the McMahon compliance visit by the Depart-
~ment of Treasury during his review.? Mr, Ishimoto
;mamtamed that Koresh's offer should have been
‘accepted, presenting an invaluable opportumty to
- gather critical intelligence.!® The agents’ dechne of
the Koresh offer was a serious mistake, .

B. THE INVESTIGATION CONTINUED

Tracing UPS invoices, Aguilera learned that
more than $43,000 worth of firearms (including
AR-15 semiautomatics), firearms parts (including
.AR~15 lower receivers), grenade hulls, and black
powder had been shipped to the Davidians’ storage
facility.!! One of Koresh’s neighbors, who had
~served in an Army artillery unit, told Aguilera
that he had frequently heard the sound of auto-

. matic weapons fire—including .50-caliber fire—
“coming from the Davidian residence.!? Aguilera
_also learned that in November, a deputy sheriff
~had heard a loud explosion at the Davidian resi-
dence which produced a cloud of grey smoke.l3
 Through  interviews with former cult members,
"Aguilera -learned of numerous allegations that
Koresh had had sexual relations with girls young-
er than 16 years of age.!¢ These allegations would

'Id.alz&
umlmmmmo{ﬁ&mlmmmw
Toward the Branch Davidians (Part 1): Hearings Before the Subcommit-
tee on Crime of the House Commillee on the Judiciary and the Sud-
cmw«uﬂew&aamy International Affairs, and Criminal Jus-

- thoe of the Hosae Comumittes on Government Reform and Oversight, 104th
.- ] m&lﬂ(lmmﬂuﬂu!hull R
g_cu.s.ch.efmmw.mormnepmmum' a,,;____;__°t_launphnx.‘zm . e
&thbﬂu&vﬂl‘uﬂhﬂ(l&' ,».3;’;":.“{,‘%“:‘."‘.;.‘-.‘%‘:‘; et D"""“"a""“" B-182. . ’
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" later feature prominently in Aguilera’s affidavit in
support of the search and arrest warrants,

available evidence associated with the Koresh in-
+....vestigation in ATF headquarters in Washington,
. : ATF decided they did not yet have probable cause
.- .to support a warrant. Director Higgins stated:
“z*{W]e went out-and got’ ‘more information and
.. eame back.in February .

iu effort to develop probable’cause and to gather

-2 . 1.  viewed in December 1992 and January 1993,
Among those interviewed were three members of
the Bunds family, all of whom had left the
compound before 1992. The events that were de-
scribed by the Bunds occurred prior to 1992,16 and
the information they provided was so stale as to be
of little or no value,

" curred between December 1992 and February 1993
- was Agent Rodriguez's undercover visits to the

gt -the - ‘compound’s _range.
-~ Rodriguez ‘discovered no evidence during his visits
that would have contributed to a finding of prob-
able cause, or that would have provided valuable
information to guide subsequent ATF action, Nev-
: ertheless, in a case of such potentnal danger that
3 it was designated “sensitive” and “significant,” the
» . ATF proceeded with its February raid,
: - Throughout the ATF's investigation decisions

B were made and actions were taken which dem- -

onstrated a reckless disregard for the value of

' .'pursued repeatedly exposed the lack of adequate
- ecommand, control and wmmmncahons processes
‘to support such an operation,”~ .-

C. UNDERCOVER OPERATION

" On Januaty 11, 1993, eight ATF agents moved

into a small house dxrectly across from the front
drive of the Davidian residence, posing as college
students attending the nearby Texas State Tech-
nical College. Through a series of mistakes, the
.ATF appeared to lose the security of its under-

HWth

1 Imb smwam Davidlans
: He 3&4

Mmﬁcﬂmmmm

In December 1992, after reviewing all of the

. We didn’t have it
[probable cause) until’ m1d~Februaxy "18 As part of"

Importantly, the only activity mentioned in the
affidavit involving the Branch Davidians that oc-

-,: Davidian residence. The visits consisted of Koresh -
- speakirig to Rodriguez about Second Amendment ™ lance was only sustained.from January 11 through

rights, Koresh showing a.tape of alleged ATF -

~~abuses, ‘and: the two men’ “shooting legal -firearms 7 the ATF tactsca! commander, ended the constant

It . appears that ™

" well-developed intelligence. Furthermore, the hap- -
hazard manner in which the investigation was -

-cover operation. At least some of the breaches of - -
“serious, ‘and obvious, that they
such-by ATF, and -

become the baaia for modifying the nature and
timing of any subsequent action against Koresh,
There is substantial evidence to suggest that

Koresh and the Davidians knew that the under-.

cover house established by the ATF across the

" street from the compound was occupied by law en-

forcement officials,. Koresh. told his next door

“.neighbor that he believed. that the self-identified
“collége students” were too old to be actual college
*_students, with cars too new and expensive to be
““owned. by college students..He commented that

- additional intelligence, on-January 10, 1993 the " “'they were probably Federal agents.l? The agents

ATF get up surveillance cameras in an undercover o
2} - "house across from the Davidian residence, The

- -gurveillance -produced no “additional evidence of
. eriminal activity. Former Davidians wére inter-:

were also informed by one of Koresh's neighbors

" shortly after they began surveillance that Koresh
~ suspected they were not what they claimed to be.1®

On one occasion, the Davidians vigited their new

neighbors in the undercover house to deliver a six

pack of beer, but the occupants of the house would
not let them in.!® Finally, Koresh complained to
the local sheriff that the UPS delivery man was an
undercover police officer.?0 Koresh commented
that he did not appreciate being investigated. At
the hearing, Agent Rodriguez testified that “all of
[the undercover ATF agents], or myself knew we

were going to have problems It was just too—too
- obvious.”3t ;

The undercover operatxon was also undermined
by its limited nature; The 24-hour-a-day surveil-

January 19, at which time Agent Chuck Sarabyn,

" surveillance and redirected the mission toward in-
filtration of the compound.2? It was later deter-

mined at trial that during the period of constant
surveillance the agents within the house did not
know what Koresh looked like. Rodriguez testified
at trial that the only pnct,ure identification that the

agents possessed was "a driver’s license picture of
him, which was not that good. That was one rea-
son we  [later] needed to make contact with the
people inside the compound, 8o we could identify
him. I myself did not know what he looked like [at

" the time of surveillance).” 23 ngmﬁeant]y, the sur-

veillance log cites two occasions when a white
male jogged up and down the road on which the

_undercover house was located.2* If this jogger had
- been Koresh, according to Rodriguer’s trial testi-
mony, the agents would not have known it. The

lack of an effective surveillance operation was fur-
ther demonstrated through the ATF's failure to de-
velop nearly 900 photographs taken from the un-
dercover house or to review videotapes of the
movements of the Davidians.28 This evidence rep-
resented an opportumty to develop critical mtel-

Ad at 187,
s1d,

‘Caa W-83-CR-046 2) () (0
‘l‘q; 1994).
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" - -ure ‘to”develop useful intelligenc
-econtinuocus surveillance should not have led to the
. termination of the surveillance, but_rather to its
.-~ modification and prolongation. Given the potential .
- . for “danger. to -agents: and _those withi
. compound and the dearth of intelligence, the deci- -
- gion to end around-the-clock survejllance was seri- .
~ously flawed. Significantly, all of the ATF super-

- viewing intelligence and modifying plans accord-
. .ingly a glaring omission, e
" *" 8. THE AFFIDAVIT IN SUPPORT OF THE WARRANTS

ligence regarding the hebits and movements of

compound residents, including Koresh.
The lack of such basic and critical intelligence

. clearly undermined -the ability of the undercover

operation to fulfill its mission. The operation’s fail- -

visory agents involved in the planning of the oper- .

ation believed the continuous surveillance contin- .
ued beyond the ‘date it was actually ended. This .

mistaken belief both confirms that the termination
of the surveillance was ill-advised, and highlights
the wholly inadequate command, control and com-
munications processes utilized by ATF throughout
the operation. The eyes and ears were poorly uti-
lized, and what intelligence they did supply was

poorly used. -

© *“D.FAILURE TO COMPLY WITH “SENSITIVE- -
L SIGNIFICANT” PROCEDURES :

nificant” within ‘a week of its formal initiation on"

sight from both the ATF Special Agent in charge
and ATF headquarters. Yet, in spite of this des-
ignation, the agents in charge of the investigation
received minimal oversight in developing the in-
vestigation and raid, with important elements of
the plan, such as whether or not to abort the raid

if the element of surprise was lost, apparently not
. - being understood by the agents in charge. In view -

" - of this -designation, the lack of knowledge on the

. part of the Special Agent in Charge, and Head-

. ‘quarters, throughout the investigation—including
- the undercover operation—is striking. The “sen-

sitive/significant” designation makes ATF's failure
to have implemented a process for continually re-

The subcommittees examined the constitutional-

ity of the search and arrest warrants, carefully re. -

viewing the information contained in the support-
ing affidavit.

. :,,éThe‘fburﬂ_l_,_gmgpdment‘to the._Constitution pro- _ .

icularly: describ

. the persons or things to be seized.”26 The Supreme -
.. Court has ruled that, in order for this protection
to be enforced, a warrant may. issiie only upon.the .

9.8, Const. amend IV,

ce after 8 days of..

those _within : the :

. As'noted in the Treasury Report, the Korésh in: -
vestigation- was classified as “sensitive” and “sig- . g
- "June 8, 1892, Such a classification is intended to for finding probable cause to issue the warrants.

ensure 8 higher degree of involvement and over- -

des: “No warrants shall issue, but upon probable .
use, supported:-by oath or affirmation, and par-
ing-the place to be_.searched,. and waiihe warmmols. See Hes

determination of a neutral and detached mag-
istrate that probable cause exists to believe that
the search will yield evidence of criminality.2? The
. standard articulated in IUinois v. Gates, which
guides a' magistrate's probable cause determina.

. tions, is whether “there is a fair probability that
. contraband or -evidence of a crime will be found in

.-a particular place.”?8 Such a determination is, in

. the Supreme. Court’s words, a “practical, common-
...sense. decision -whether,

given all the cir-
" cumstances: set forth in the affidavit before the
. magistrate . . .-there is a fair probability that the
contraband or evidence of a crime will be found in
a particular place.”%® - .
When applying this common sense standard to
the circumstances of the ATF investigation, the af-
. fidavit appears to have contained sufficient evi-
dence of violations of Federal firearms law to sup-
port the magistrate’s decision to issue the war.
rants. 3 There were substantial purchases of AR~
15 semiautomatics and AR~15 lower receivers, gre-
nade hulls, and black powder. A neighbor, who
had served in an Army artillery unit, testified that
he had frequently heard the sound of automatic
weapons fire. A deputy sheriff testified that he had
heard a loud explosion at the Davidian residence

"."'which_prodiiced .a cloud of grey smoke. Taken to-

ether, this information provided a sufficient basis

. While the warrants may have met the minimal

standard of constitutional sufficiency, the affidavit
supporting the warrants contained numerous
misstatements of the facts, misstatements of the
law, and misapplication of the law to the facts,
and serves as a de facto record of a poorly devel-
oped and mismanaged investigation. The affidavit
included misleading and factually inaccurate state-
ments, contained substantial irrelevant and con-
fusing information, and failed to properly qualify
witnesses’ testimony when obviously called for
baged on their backgrounds. Consequently, the af-

. fidavit gave the appearance that the ATF was not -

" going to let questionable facts or evidence stand in

. the way of moving forward on their timetable.

The affidavit provided and sworn to by Aguilera
contained numerous. errors and misrepresenta-
" tions, which, taken together, create a seriously

" flawed _affidavit. The affidavit misstated that

Koresh possessed a British Boys anti-tank .52 cali-
ber rifle, when in fact Koresh owned a Barret light
.50 firearm.3! Possession of the British Boys would

% United States v. 488 US. 897 (1664).
.. B ]lUinois v. Gates, 482 US. 213, 238 (1063).

B d . :
= ALl of the eonstitational scholars contacted by the subcommitiees
--ugreed with the cooclusion that there was probable cause in svpport of

the warranls. See_Hearings Part 1 at 818 (Letter from Albert W.

- huler, Wi k“' '"m).dhv, Uaiversity of Chicago to
, s, Jr. 13,1
Ry R

Aguilera Affidavit]l [See documents produced o the sub.

[hereinafier
- “committees by the Department of the Tressury TO04700-T004 714 at Ap-

pendix (hereinafter Trossury Documents). The Appendix is published
separately.) S
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‘¢ have been a felony 32 while possession of the Bar-
ret was completely legal. The affidavit misstated
that the M16 parts kits from Nesard company
< . were two CAR and two EZ kits which contained all
~ the parts of an M16 machine gun except for the

'vit failed to mention that grenade hulls like those

T reporting that Deputy Sheriff Terry Fuller was in

- the vicinity of the compound when he heard a loud”

:'-:"-""--i " “explosion, but then failed to report that Fuller in-
e vestigated and learned that the Davidians were
using dynamite for construction.

o the information contained in the ATF's affidavit.
- Yet, nowhere in the affidavit is it mentioned that

" Breault left the compound as an opponent of
" 'Koresh, a fact certain to call into question
Breault’s motives. Nor does the affidavit mention

" " that he is blind. On the contrary, the affidavit im:

plies that he was a compound bodyguard. It states

.77~ that'Breault “participated in physical training and
T '3‘-,‘ I
?I‘lsze aﬁ'ig:il:vlg aa';:o co“:tm:ega mfsa:;?c):gons of '+ News has a circulation of about 165,000. Subscrip-
-tions are available by mail or telephone The Aus-

“tin, TX ATF ofﬁce—-Agmleras home office—was a

.. firearms law. The affidavit alleged the violation of
one statute: 26 U.S.C. §5845(f). This statute, how-

ever, merely defines “destructive device.” It does

not establish any crime. It is 26 U.S.C. §5861 .

which establishes crimes related to destructive de-
vices. The affidavit also confused the term “explo-
sive” with the term “explosive device,” a term

_wlnch does not appear in Federal law,
In the aﬂidavxt, Aguilera misstated . that a “ma-

*~ chinegun’ conversion kit" was a combination of .-

parts “either designed or intended” to convert a
semiautomatic into an automatic firearm. In fact,

‘ ‘Federal law defines a conversion kit to be a com. -
bination of parts “designed and intended” to con-

vert a semiautomatic into an automatic.35 ... .
In the affidavit, Aguil

~ 7 .= . which Aguilera was referring are called “E2” kits.

“w Furthermore, the E2 kit is a spare parts kit, not

a conversion kit. It contains spare parts which fit
either a semiautomatic Colt AR-15 Sporter or an

automatic Colt M~16 automatic. Because it is not

":.. & conversion kit, the E2 kit is not regulated by
:Federal law Yet the affidavit implies that the kit's

_automatics.. On- this  point, -the. 'l‘reasury Depart
‘ment Report is xmst.aken as well. Whﬂ“_ orrect

T
- Hmmesiaak
o Vit &

- #8See 28 US.C, §5845.

- lower’ receiver unit, when, in fact, the Nesard -
- parts-kits ‘do not contain the auto sear and pin -
“which ‘are absolutely necessary to convert semi -

" automatic weapons to machine guns. 33 The affida-
) Sporters and semiautomatic copies of AK—47s into

-¢ited in’ the affidavit to-help- establish probable .

‘caise had been sold by the Davidians in the past ““chases_made by Koresh™ from a South Carolina

*. at gun, shows™as paper-weights and mounted on
- plaques. Finally, the affidavit was misleading’ by

LI Former Davidian Marc Breault provided much of -

: era also misstated that .-
< 7" Koresh had ordered M~16 “EZ kits.” The kits to

‘purpose..is. for. converting - semiautomatics —into ..

named the E2 kit, it wrongly asserted that “the-
parts in the kit can be used with an AR-15 rifle
or lower receiver to assemble a machinegun .
Thepartsinthe E2 kit also can be used to convert
an AR-15 into 8 machinegun.”3é These assertions

are false, The Treasury Department regulates gen-
"uine conversion kits as if they were themselves
: "machmeguns It does not regulate E2 kits,

Intimating that Koresh was’ convertmg AR-15
automatics, Aguilera included evidence of pur-

Company which was “known to ‘sell parts needed to
convert seémiautoriiatics “of ‘the type that Koresh

" possessed into automatics, Aguilera failed even to

allege that Koresh purchased parts from this com-

‘pany which would have allowed the conversion of

semiautomatics into automatics. Nowhere in the
affidavit is there evidence that Davidians were
manufacturing their own automatic sears, or modi-
fying the lower receivers of semiautomaties, both
of which would have been vxolatxons of firearms
laws. .

‘The affidavit was misleading in that it falsely
referred to “clandestine” publications. The affidavit
reported -that in June 1992, a- witness had “ob-
served at the compound published magazines such

-.-as, the Shotgun News and other related clandes-

tine magazines.”37 Far from clandestine, Shotgun

subscriber.

‘ F. FINDINGS CONCERNING THE ATF INVESTIGATION

1. The ATF’s investlgatxon of the Branch
Davidians was grossly incompetent. It lacked
the minimum professionalism expected of a Fed-
eral law enforcement agency. Among the failures

.of the investigation were:

o The failure to accept Koresh’s offer to in-
spect: the. firearms held at the Branch
Davidian residence. It is unclear why the ATF
did not accept the offer to conduct a compli.

" ance inspection of Koresh's firearms. What is
““clear is that the agents’ refusal of Koresh’s in-
vitation was the first of a series of instances
""in which the ATF rejected opportunities to

" proceed in a non-confrontational manner. The

: agent.s’ decision to decline Koresh's offer was a
serious mistake,
o The failure to recognize obvious breaches of
surveillance security. Some of these breaches
. _were so serious and obvious that they should
. have been_recognized by the ATF agents and
..commanders involved, and should have be-
come the basis. for modxfymg the nature of the
. 'survenllance. :

R R e
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_ o The failure to analyze intelligence gathered
during the undercover operation, including

more than 900 photographs of activities
around the Branch Davidian residence. These
photographs_could have led to the develop- .
“ment of critical intelligence regarding the hab-
- its _and movements of_ the: Dandlans, and

"7 Koresh in particular,

,';'cover .operation. The operation’s “failure to, de-

.. velop useful.intelligence after 8 days of contin- .
"" "uous surveillance should not have led 'to thé=
“termination. of the_surveillance, but rather to_

‘its prolongation. Given the péténtial for dan-

“ ger to agents and those within the residence,
and the dearth of intelligence, the decision to
end around-the-clock surveillance was’ seri-
ously flawed.

2. While the ATF had probable cause to ob-
tain the arrest warrant for David Koresh and
the search warrant for the Branch Davidian
residence, the affidavit filed in support of the~
warrants contained numerous false state-
- ments. The ATF agents responsible for preparing
the affidavits knew or should have known t.hat _
o many of the statements were false. : :

. . .. ..8.David Koresh could have been arrested
T T " outside the Davidian compound.’ Thé'ATF-de--
R ' hberately chose not to arrest Koresh outside the -
““‘Davidian‘residerice -and instead determined to.use :
.a.dynamic entry approach. In making this decision
" ATF. agents _exercised. extremely poor judgment,:
" made erroneous assumptions, and ignored the per-
ils of this course of action which t.hey should have

foreseen

G. RECOMMENDATIONS

- 1, Whenever it is feasible to achieve its ob-

. Jjectives, the ATF should use less

Sl . confrontational tactics. The ATF had an oppor-"
. -7 " tunity to search the Davidian residence at the in-
T " vitation of Koresh. Koresh was off the property
. and subject to the capture of law enforecement on .

numerous occasions before the raid. The ATF

should have taken advantage of these less
~confrontational opportunities. ‘The ATF should

pursue such alternatives in the future,’

2. Federal law enforcement agencies should -

.t 7 ““verify the credibility and the timeliness of
the information on which they rely in obtain-
_ ing warrants to arrest or search the pro
of an American citizen. The afﬁdawts on whi

the arrest and search warrants of Koresh were or- .

dered contained information provided to the ATF
i by. informants with. obvious -bias - toward Koresh
- *= and the Davidians. In addition, fuch of the infor

- fore the investigation. The.ATF:.should. obtain -

that information to arrest or sear&x ‘the’ prermm'
of the subjects of investigations, - -~ - -

..s.The_premature termination of the under-m..

into the residence. The ATF chose the
-.; entry raid, the most hazardous of the options, de-
" spite "its recognition that a violent confrontation
" “was predictable. The decisions regarding the raid
"'were made without the participation of either Sec-
“retary of the Treasury Lloyd Bentsen or the Dep-
uty Secretary of the Treasury Roger Altman.

mation was stale, based on éxperiences years be-....

14

8. The ATF should make every effo.t “o ob-
tain continiious and substantial intelligence
and should ensure that the efforts to obtain
such intelligence are not hindered by
_breaches. of security. The ATF had a broken and
insecure intelligence operation. Gaps in the sur.

“veillance and breaches of the security of under-

“cover opérations jeopardized the investigation and

‘the raid. The ATF should take precaubons to en.
“sure that these breaches do not occur in the fu-

ture.
- 4, If the falge statement in the affidavits
“filed in _support of the search and arrest war-

- ‘rants were made with knowledge of their fal-

sity, “‘criminal charges should be brought

‘against the persons making the statements,

I, PLANNING AND APPROVAL OF THE RAID

The ATF had a variety of options in the manner
in which it could have served the arrest and
search warrants on Koresh. These options included
luring Koresh off the Davidian residence, arresting
Koresh while he was off the Davidian property,
surrounding the Davidian residence and waiting
for Koresh to surrender himself and consent to the

search, and executing a “dynamic entry” style raid
amic

A. WAS “SHOW TIME” EVEN NECESSARY?

The subcommittees received evidence of nu—er-
ous opportunities to arrest Koresh away fromr “he
residence, thereby reducing the likelihood of -o-
lence. The failure to make use of these oppor! .ni-
ties raises the question of the dynamic entry: 1e-

- cessity. ATF officials offered at least three lif-

ferent reasons for this critical decision.

ATF Special Agent Phillip Chojnacki, the ove all
commander of the raid, testified that Koresh (-ald
not be arrested outside the residence because che
intelligence from the undercover house was 1at
hé. rarely left the residence.3® ATF did not v ant
the tactical problem of having agents on standby
indefinitely while they waited for the rare o -ur-
rence of Koresh going into town,

Yet the testimony before the subcommittee- re-
vealed that Koresh left the Davidian residence at
Jeast once a week during January and Pebruary.3?
David Thibodeau, who lived at the Branch
Davidian residence but did not consider himself to
be a member of the Branch Davidian religious
community, . testified that Koresh was a regular
jogger.40 It was also revealed during the trial that
Koresh _had left the: dence on January 29, 1993,

_ fresh and unbiased information ‘when relying on_: 7
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" to conduct business at a machine shop.4! Finally,
the manager at the Chelsea Bar and Grill in Waco
stated that they served Koreah about once a week

o through February.4?
ATF agents next’ ‘explained that it did not make

"¢ "would immediately be released and would be back’

for 3 daya upon motion of the government, 46

e
|.

~Finally,

mary goal was to get inside to conduct a search,

“~%" " These officials maintained that it was preferable to
y attack the residence by surprise and get Koresh
and the guns at the same time.** However, the
ATF had developed its own scheme to lure Koresh

off the complex. The ruse was proposed to Joyce _

;- "Sparks, the social worker who had conducted an

: earlier child protection investigation at the Branch

.. .55 Davidian residence. Sparks was to contact Koresh,
; .- who.she had come to know relatively well, and
make an appointment with him to be held in her

. ofﬁce W}ule Sparks agreed to cooperate with the

rience became familiar with the behef system and

the authoritarian structure of the Branch

Davidians could have predicted a violent resist-

ance by the Davidians to a mass law enforcement

action. The Branch Davidians predicted a violent

_ apocalypse, a vision that followers bebeved be nec-
" essary to goto heaven.47’

.7 " "The 'ATF investigative agents xntemewed

R Sparks, who had kept lines of communication open

- .- between Koresh and herself even after the end of

"+ . -her Child Protective Services investigation. During

~ their ‘conversations, Koresh would often provide

lengthy presentations of his religious beliefs,

" "thought and how he was viewed within the Branch
" Davidian group at._the residence. Wheén ATF

sought her opinion about the raid, she stated that -

the Branch Davidians believed t.hat Koresh was
the Lamb of God and that they would protect him
to the death. “They will get their guns and kill
_ yo,Iu‘il Siarks recalls saying.48
- e

TF also- rec_q

ad . .
- -a]d, at 300-312. -~ -k
18 U.SC. §3142D. - .
 Heari muzm—m -
“id at
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- practical sense to arrest Koresh outside because he .
- paper prepared by Breault and provided to the

“at the residence. The window was simply too nar- " ATF, a recent }ustory of the Branch. Davidians re-

S row.43 This-answer also lacked credibility sinée -
" Federal law’ provxdes that the arrestee can be held -

"ATF officials testified at the . hean.ngs':“ a

- that t.hey abandoned the idea of trying to arrest .- ..
Koresh outside the residénce because their  pri-..

ved information from Mare .
* “after Tressury

Mount Carmel, the Davidians' home.4® Contact be-
tween ATF and Breault was made during Decem-
ber 1992. During that time and up to the time of

_the raid, the former Branch Davidian prov:ded in.
- formation about the Davidians and Koresh in par-

ticular, including his past correspondence. In a

counts the group’s views that the world will end in

‘a ﬁnal violent batﬂe.

" C. THE PRBDISPOSITION TO DYNAHIC ENTRY
An examination of ATF's timeéline in the Waco

-investigation and raid planning activities reveals

that planning for a military style raid began more
than 2 months before undercover and infiltration
efforts even began.
1. The source of the predisposition
a. The culture within the ATF

Management initiatives, promotional criteria,
training, and a broad range of other cultural fac-
tors point to ATF's propensity to engage in aggres-
sive law enforcement. Senior officials from other

law enforcement agencies have commented on the
ATF raid. Several have informed the subcommit-

%7 tées that their organizations would not have han-
dled t.he ‘execution of the Branch Davidian search

ts'in" the aggressive way chosen by ATF.50

""Fbx"mé;aample, Jeffrey Jamar, the FBI Special

Agent-in-Charge of the Waco standoff, was asked
about the FBI’s approach to such a circumstance.
He stated that he “would not have gone near the
place with 100 assault weapons.” 52
b. The hWaco Tribune-Herald’s “Sinful Mes
siah”
One factor aﬂ'ectmg ATF's decision to employ a

dynamic entry ‘was- the impending release of a
newspaper story about Koresh and the Davidians

. which revealed the Federal law enforcement inves-

tigation then underway. The Waco Tribune-Herald
had planned to release a series of articles on David

" Koresh in early 1993.52 Fearing publication of the

Sparks developed an understanding of how Koresh * ~article, ATF hastened its plans to serve the arrest

and search warrant. It was unclear, however, how
Koresh would react to the story. In fact, ATF Spe-
cial Agent. Robert Rodriguez suggested that the
newspaper article did not upset Koresh.53

‘U&Dep&.n(tha'hmwy Report of the Department of the Treas-
ury on the Bureau of Akohol, Tobacco, and Firearms Investigation of
Vernon Wayne Hawennhohwnu David Koresh 29 (1993) [herein-

_ ® Jnpestigation 'huo e Ay of Federal Law Enforcement Agen..
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" Subcommiltée on National Security, International Affairs, and Criminal
~e o Juitice of the House Commitiee on Government Reform and Oversight,

104th Cong., 1st Sass. m(lm&aaunet!lendnp Part 3).
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2. Raid approval and lack of Treasury Department
oversight of ATF e

Testimony received during the heanngs estab-

lished that there was no process through which

... Treasury Department officials were able to review ...
T pendmg ATF matters prior to their reachinga cri-*
- sis stage:In the investigation of Koresh, there was.

no oversight by Treasury over the ATFs planning - -

.~ and execution of the raid until approximately .48

-+~ hours before ‘the. raid occurred.54. Testimony re- -
“'vealed that, even though Bentsen had been Treas-
7 ury Secretary for”approximately 1 month at the
"".‘-hme of the ATF raid, and Altman-had been serv. ' -
ing as Deputy Secretary for the same time period, -

ATF Director Steven Higgins had never met either
of them, let alone briefed them regarding the in-
vestigation and planned raid. This point was es-
tablished at the hearings during the questioning of
Higgins by Representative Ed Bryant.

Mr. BRYANT: When did you first meet
with the Secretary to discuss anything
about your agency, the ATF?

. Mr. HiGeINs: I don't remember any
briefings with the Secretary. I haven't

"“gone back to look at my documents. Prob- - -

ably in that first month, month and a

him," The’ ‘only inferactioh we~really had ..

- during'the transjtion:: :would. have been
.with Mr."Simpson: "

""" Mr, BRYANT: Are you® saying that youj

:,;v:s

never had met with ‘Secretary ‘Bentsen - -7 -

prior to this point?-
Mr. HiGGINS: I can't remember having

gone to a staff meeting while he was there
-+ .. I don't remember specifically today
havmg been at one with him.
Mr. BRYANT: Had you éver met with his
" deputy, Mr.-Altman, before this raid?. =~ - -

Mr, HiGINs: I don't believe I knew Mr, -~ -+ -

. Altman until then. I knew who he was,

obviously, _
Mr. BRYANT: Well, I am a little confused

here. You are saying that you were the di-

" .. rector of the ATF, which we all know is

very significant, powerﬁxl element of the

Department of Treasury, and you had not
met with your ultimate boss, the Sec-::: - -

- retary, for 30 days or so?
Mr, HiGeINs: 1 don’t believe so, other
than maybe to shake hands, and I don't
even remember doing that. It is interest-
ing that those who think there is some
gmnt conspiracy.in the government don’t
. realize how little we knew each othe: '

-.Under’ Congressman Bzant's further questionmg,
nggmu teshﬁed that '

.- Bd st 588,

- half, 1 don’t remember any meetings with . -
“ +'resentative Bill M¢Collum, co-chairman of the sub-

place for the director of the ATF to apprise the
Secretary or Deputy Secretary of the ATF's plans, *

Mr. BRYANT: Was there any process or
procedure available to you as the Director
. of the ATF to bnef either the Deputy or
. the Secretary? -
.. Mr. HIGGINS: I could have called them
- and said, yes, I would like .to brief you on
something. I think they were accessible,
.yes. .
_ Mr. 'BRYANT: But there was no routine
process? This was no regularly done at
that point?-~ .-
- Mr HIGGINS No routme process, al-
_. though ‘triost secrétaries at some point set
up a system where there is a regular, ei-
ther every week or every 2 weeks, meet-
ing with bureau heads.56

The testimony before the subcommittees consist-
ently depicted a Treasury Department that treated
ATF as its lowest priority. Department officials re-
peatedly demonstrated a lack of interest in even
major ATF actions, such as that of February 28,
1993. The Department maintained a culture that
perceived law enforcement as, at best, a peripheral
part of its mission;"according the ATF correspond-
ingly little attention, This point was brought out
‘during the hearings through questioning by Rep-

committees, of former Treasury Secretary Bentsen
.. about his knowledge of the raid prior to February
. 28 1993
Mr MCCOLLUM When did you first
learn of the raid or any plan for that raid?
- . Mr. BENTSEN: | was in London at my
first meeting with G-7 with the Ministers
of Finance and was very much involved in
that one. ] came back, to the best I can re-
_ call, some time early Sunday mommg on
-a mght flight from London, and in turn I
did not find out about the raid, to the best
of my memory, until early Sunday evening
._andl{.hat is the first knowledge I had of it
ata

Mr. McCoLLuM: In other words, there
was_no discussion with you, no informa-
tion passed to you prior to the time of the
raid that it was anticipated or that it
might exist or any nature—

Mr. BENTSEN: That is correct.

Mr. McCoLLu: Isn't it a little surpris-
ing one of the largest or one of the largest
raids in the BATF's history was taking
place, and the Secretary of the Treasury,

. the chief of all of the law enforcement of
=" the ATF was not notified? - - -

Ar, . BENTSEN:.] can well understand
- I: was abroad ‘attending an inter-

eeting involving questions of

16
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-Agent. in’ vcharge and’

{

monetary exchange rates and some very

serious subjects at that point, that others

within the Department were handlmg the
. situation,

" contact “with your’officé’ during the time
“you weré over there? Werent there tele-,:_

-- = phone calls? =~ " e i

Mr. BENTSEN: Ofoourse .
=. Mr..McCOLLUM:- Nobody in the law en"'..,,f_ .

forcement division thought you ought ‘to

o ‘asked abOut it. lunderstand.“'

" Bentsen’s responses reveal that throughout t.he
.. planning of the raid, including the critical days
just prior to its mmat:on, the Treasury Secretary
knew nothing about it. Neither he nor his deputy
knew anything about an imminent law enforce-
ment raid—one of the largest ever conducted in
U.S. history—being managed by his Department,

which would endanger the lives of dozens of law

enforcement agents, women, and children,
Other testimony from the hearings further dem-
. ‘onstrated insufficient -oversight by Treasury De-

- .partment officials of ATF planning. At the hear.
ings._before . the subcommittees, A Representative
£ McCollum questroned Christopher .Cuylér, -who in

February 1993 was’the ATF's liaison to the Treas- .

initiated.58

. The inadequate oversight of the ATF by Treas-
“ury Department officials was further evidenced in
the final communications between Treasury and
_ ATF in the day before the raid. The Department
maintains that it conditioned the raid on ensuring
- the element of surprise was preserved. As stated

Mr. McCoLLUM: But didn't you keep in'

,ury Department. Cuyler testified that no 'I‘reasury
“officials had knowledge about the potential for the .

" raid until February 26—2 days before the rmd was .
Deputy Secnetary Roger Altman acted highly

[

-in.the Treasury Department Report, Department:-

" officials assured that those directing the raid were

under express orders “to cancel the operation if -

they learned that its secrecy had been com-
promised. . ., "% Yet, ATF officials, including

'Higgins, Cuyler, and the agents in charge of the

- raid testified that it was not at all clear to them

. that 'l'reasury wanted the raid canceled u‘ the ele-
. ment of surprise was lost.®0

D. FAILURE TO COMPLY wrm "stsmve
SIGNIFICANT” PROCEDURES

designation was ignored in practice. In view of this
designation, the lack of knowledge on the part of
the Special Agent in Charge and ATF Head-

. quarters throughout the investigation, including

-the undercover operation, is striking. The

“sensitive/ significant” designation makes ATFs .

- failure to have implemented a process for contin.
uany reviewing intelligence and mqdifying plans
accordmgly a glarmg omission.

E FIND[NGS CONCERNWG THE PLANNING AND

“be - disturbed ~ about " this incident - nnd e T . APPROVAL OF THE RAID

l. 'I‘ho tubcommittees conclude that the
ATF was" pmdisposed to using aggressive,
military tactics in an attempt to serve the ar-
rest and search warrant. The ATF deliberately
choose not to arrest Koresh outside the Davidian
residence and instead determined to use a dy-

namic entry approach. The bias toward the use of

force may in large part be explained by a culture
within ATF.

2. The ATF- did not attempt to fully under-
_stand the subjects of the raid. The experience
of Joyce Sparks, Marc Breault, and ATF under-
cover agent Robert Rodriguez demonstrate that
persons who spent a reasonable amount of time

-.--with Koresh, even without professional training

. specific £o..persons such: as - Koresh, understood
» with some “predictability the range ‘of behaviors
that might result from a rmhtary style assault on
- the Branch Davidians,

3. Treasury Secretary Lloyd Bentsen and

irresponsibly and were derelict in their du.
ties in failing to even meet with the Director
of the ATF in the month or so they were in
office prior to the February 28 raid on the
Davidians residence, in faxlmg to request any
. briefing on ATF operations during this time,
‘and in wholly - faxlmg to involve themselves
with the activities of the ATF.

4. Senior Department officials
routinely failed in their duty to monitor the
actions of ATF officials, and as a result were
uninvolved in the plannmg of the February
- 28 raid. This failure eliminated a layer of scrutiny
‘of the plan during which ﬂaws might have been

j. uncovered and corrected.

As noted in the Treasury Department Report,

the Koresh investigation was classified as “sen-.
_ sitive” and “significant” within a week of its formal

ié-designed to ensure a higher degree of involve-
ment- and -oversight from~both the. ATF. -Special.-
ATF headquarters, yet this - -

= initiation on:June 9,-1992.%%- Such.a - classlﬁcatxon»-:

IV. RAID Emcunon

There is no question that the ATF raid executed
on February 28, 1993, went fatally wrong. While
many factors played a role in this, one stands
apart as the principal reason why four ATP agents
were killed and many others wounded. Simply put,
- the Davidians~knew ‘that ‘the ATF agents were
* coming;“And~whilé' the’ ATF- expected to serve a
‘search warrant for Koresh -and search the resi-

" dence, the Davidians apparently feared the worst

17

that law enforcement agents or military troops
were coming to arrest all of them or, perhaps kill
them In any event, some of the Davidians armed
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themselves and lay in ambush, waiting for the ar-
rival of the ATF agents,

A. RODRIGUEZ AND THE “ELEMENT OF SURPRISE”

" .Koresh left the room to speak with Jones.65 At this

- 1. -Howthe Davidians knew the ATF was coming

The Davidians learned of the ATF plan to raid

- their residence when a local television cameraman

" happened to get lost on" his way to the Branch -
= Davidian” residence.? The cameraman had been

-"dispatched to the residence by the local television. . .
- station because the news director of the station ex- - - ...

" 'pected the ATF raid would occur on that day. He- -

suspected this because an employee: of the local ... - - -

- ambulance service had informed him that a Fort

Worth-based trauma flight company had been put -

on standby along with the local ambulance com-

pany. .
W'hxle the cameraman was sitting by the sxde of

‘the road attempting to locate the Davidian resi-
dence, David Jones, a Branch Davidian and a let-
ter carrier with the U.S. Postal Service, pulled up
behind the cameraman and asked whether he was
lost. The cameraman introduced himself and asked
for directions to “Rodenville,” the name by which

many “local” residents referred to the Branch

Davidian residence, After Jones pointed to the res-
- idence; which was in_sight of where the two men

was ‘not affiliated with the Davidians, warned him
“"that some type of law enforcement action . was
going to take place at the residence, that it was
likely to be a raid of some type, and that there
may be shooting.84 After the cameraman ‘departed,
Jones drove directly to the residence and informed
‘the Davidians. ,

2 - The undercover agent

On the morning of February 28, 1993, at ap-

proxxmately 8 a.m., Robert Rodnguez the: ATF
- agent who had gone undercover into the Branch
- Davidian residence on several prior occasions,

pomt, David Jones relayed to Koresh his discus-.
sion with the television station cameraman,

a. The Treasury Department Report version
o of events
The Treasury Department Report sumtnanzes
the subsequent events as follows:

- . Upon Koresh’s return, Rodnguez could
see that he ‘was eéxtremely agitated, and
.t.hough ‘he tried to resume the Bible ses-
sion, he could not talk and had trouble
~holding his Bible. Rodriguez grabbed the
- Bible from" Koresh and asked him what .

- . was wrong. Rodriguez recalls that Koresh
‘said something about, “the Kingdom of

- God,” and proclaimed, “neither the ATF
nor the National Guard will ever get me,
They got me once and they’ll never get me
again.” Koresh then walked to the window
and looked out, saying, “They're coming,
Robert, the time has come.” He turned,

- looked at Rodriguez and repeated, -
“They’re coming Robert, they're com-
ing."68

According to the Treasury Department Report,

Rodriguez went first to the undercover house an-

.were stopped, Jones stated that he had read about~ nouncing “to- the agents there and to James
~the-group' in the -paper and “thau.ght that t.hey

“were wéird:" The @ , believing that Je i
¥ ! ¢ cameraman g ones . 'the “ATF @nd the National Guard were coming.” 67

~Cavanaugh, deputy tactical coordinator of the ATF
operation, that Koresh was agitated and had said

The report states that Cavanaugh asked Rodriguez

“whether-he had-seen:any guns, had heard anyone

talking about guns, or had seen anyone hurrying
around. Rodriguez responded in the negative to all
three questions. Cavanaugh then told Rodriguez to
report his observations to Chuck Sarabyn, the tac.
tical coordinator for the raid.e8

"The Treasury Department Report states that

Rodriguez called Sarabyn at the command post

- telling him that Koresh was upset, that Koresh

went to meet with David Koresh one final time, -

While Koresh and Rodriguez were -engaged in a
Bible study session, David Jones arrived at the
residence and told his father, Perry Jones, what
had happened. The elder Jones then informed
Koresh ‘that he had a telephone eall. Koresh, at
first, ignored the statement but, when Perry Jones
mentioned that it was long distance from Eng!and,

sampany who had been tipping off ths loal

Hondnmﬂm.ﬂc stated that on severn! priar occasions, when police” 5
am.

18

had said the ATF and the National Guard were
coming, and that as Rodriguez left Koresh was
shaking and reading the Bible. The report contin-
ues that Sarabyn then asked Rodriguez a series of
questions from a prepared list provided by the tac-
tical planners concerning the presence of weapons,
whether there had been a call to arms, and other
preparations the Davidians were making, to which
Rodriguez responded in the negative to each ques-
tion,

The Treasury Department Report then notes
that Sambyn left the command post at the Texas

State Technical College (TSTC) and went to the
to confer with Phillip

tarmac area neag
< Chojnacki, the overall ATF incident commander,
-.and- that:Sarabyn told Chojnacki what Rodriguez

had smd a5’ well as the answers to the questions
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prodimately 3 or 4 minutes later, and

“arrived he 'was excxted, “obviously in a hurry,” and

" _telling agents “get ready to go, they know we are “and he continued to try to finish what he

coming” and “they know ATF and the National "~ " was talking to me about.
... Guard~ are_ eotmng ‘We are going to_hit them‘__ .o ..When he grabbed the Bible, he was
" now70 " o shaé:mglso bggeg):l: hBelbe;)qu got lz.;‘tiu.ﬁly
: B read it. I gra e e and as m
I i b iR g g
S individuals testified in a manner that was similar 1:2 &k :‘ deeer: bf::thmfe mgedeaarn{’, »
e to, but not entirely consistent with the summary of looked at me and said, “Robert, neither
' - these events in the Treasury Department Report. the ATF or the National Guard will ever
- When he testified before the subcommittees, agent get me. They got me once, and theyll
o Rodriguez expanded upon the Treasury Depart- .  pover get me again®” . "
- ment’s description of the events on the mommg of '
. February 28th. Later, Rodriguez continued his testxmony
"I:':,., Mr SCofrr. Mr Rodnguez’ ls there_ L. M; EHRLIG{ And What d‘d yon do
. was there any question in your mind, hav- next’
__ ingbeen inside the residence, that Koresh - | vehrzr ﬁgggﬁz anI dq‘l“‘;ktg;lu;e“’[“é Iiellt
knéw hat: _ﬂxe Jgents were comme that,. “hiad to—I‘had to.leave the compound. By

' that' time, there was more—more people

day?
" “that had’ come:into. the living room. At

> = Mr. RODRIGUEZ Snr, thene s no questlon
. ifi'my miind that Koresh knew—there’s.no

T T muheerT i qugstion”in my ‘mind that Koresh knew~?-~-,.~~ gty
R th;;rwgc:;;e znn:!mci'ny;:;xsé:sm'be bneﬂy - M. EsmuICH: All right, sir. Now, why
his emotion when he got the word? .- g;gn p?ulxl\dggel you needed to leave the
walf rinfiggnihe cbn:‘::&nfil,r o:v eth:te r;:;f Mr. RODRIGUEZ: I was threatened be-
that morning. I had asked him some ques- :vao‘:fé ied’ed":s‘e‘;‘:;‘d ‘:;'&s Iair:;d ‘S"gt a:
. t:o:n 3 regar d:lngt:nr;iw;p ap elr chngmg ge . I stood the’r"z I looked and I noticed that
E ;'.'tshaﬂ‘er:::ea:etv:een his p:e?chmx:gs ;:s an? - the door—there's people in front of the
- other subject’s preachings, door, people behind me, there was no
. As we were discussing the Bible, one of B 5‘1‘;“ f?{;r’::,"“ i°t f‘?_:ml ;md:;ﬁg
- his subjects, Mr. Jones, came in and ad- th re, ohi “"el Xed outside. and o
“sedrel:i“:h th::lllxe had a telephone call. He -. baik’a:‘)e thengéﬂ)o:r m‘::low e'an a:ll came
- go N ¢ and continued to talk to. . looked outside and said, they're coming,
At that pomt. everyﬂung was normal. R°b°’t' they’re commg "o
- There wa;lonly thre%people in that lé:lmg : i . . . . .
room at that point. Everything was calm Mr. EHrRLICH: All right, sir. And there
He was normal. He was talking to me as came a point in time around 9:15, 9:20
he always spoke to me during all our ses- where you left the house, correct?

gions. Nothing—nothing was wrong. Mr. RODRIGUEZ: Yes, sir. He finally—h

, : Yes, sir, y—he

M"""lﬁ" ;I;ne:dagﬁm ‘Tbme "l‘:ﬂ’: lavmg o motioned, he gave a head signal, they

.. Joom an m‘]"r’ o mE ]‘t d.e Ata mm ....opened. the door. for me. I walked out. I
] :‘;‘:’g}f:%n ickly gotn:xp a?x%al:ﬁ. the: roo x:t' -..got, into my. vehicle. It took me a while to
At that time it was still just Mr, Schneéi- .‘,get it started because I was—by then I
-2 ‘der and Sherri-Jewell- were in that: room’
- with me;’ at that hme. He came. back ap-w

"back to the undercover house 73

e ‘ : o o Y T2 Part 1 at 757, -
R ®ld ot 91, Trteess e s DM I et
w»id ) _ nid
19
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" Sarabyn asked of Rodriguez. The Treasury Depart-
ment Report states that Chojnacki asked Sarabyn when he came back I mean it was like
what he thought should be done and that Sarabyn day and night. '
expressed his belief that the raid could still be exe- . As he approached me, he was—he was
cuted successfully *if they hurried.”® - 777" ghaking real bad. He was breathing real
___ According_to the Treasury Department Report,,_:,_ _hard. At one time he put his hands in his
- “'Sarabyn then went to the staging area, at the . . . pocket, in his jacket pocket, to probably
"Bellmead Civic Center near the TSTC. When_ he'____’v_m _keep his hands from shaking. He sat’
_ .. down next _to me, probably about this far, -

" first there was only three when we first

was—] was pretty shaken. I quickly went



[ ] . ‘ * [ ..
Mr. RoDRIGUEZ: Well, what I did, I
went into the—to the room where Mr.
Cavanaugh was because that is where the

STU- phone was. I was supposed to use-
that telephone to call Mr. Sarabyn. When -

" pened in the residence, advised him. _

Ction? T _
A _ Mr. RopriGUEZ: His reactlon was we
w7 -7 “better call Chuck right now... . B

e T ~ Mr. ERruICH: All right, sir. You got on

- the phone and did just that., correct? A
- Mr, RODRIGUEZ: Yes, sir, I did.
RS Mr. EHRLICH: And please detail the na--
S ture of that conversation.
- Mr. RoprIGUEZ: I got the phone, I -
called. He came to the phone. The only
thing I can't remember was if somebody
. else answered. I think somebody else an.
R swered and he came to the phone. -

: A Mr. EHRLICH; Who is he? Mr. Sarabyn?
Mr, RODRIGUEZ: Mr, Sarabyn.

Mr. EHrLICH: OK

= ..z know, Chuck;:they know, they know we're
-’ -coming. He'-says, well, what" happened" '
-- And I explained to him what ‘happened.

took place inside the compound, and his
-~ questions were, well, did you see any
guns? [ said no.

What was he wearing? And I—I advised
him of what he was wearing. At that time,
he said OK, and that was about t.he ex-
tent of the phone call. '

Mr. EHrLICH: All right, sir. Did you re- -

" quest that the raid be called off because
- the element of surprise had been lost?

Mr. RoDRIGUEZ: No, sir. At that time I

really didn’t have the chance. It was a

. real quick question and answer thing. He

asked me what he was wearing, said OK

- and he hung up. That's why—that's why

T quickly left the undercover house to go

talk to him at the command post because

I wanted to have a more—more of a

. lengthy conversation with him about the
events.™ 3

: o= =~ Rodriguez then testified that he drove to the com-
.= =22 _mand:post; looking. for Sarabyn, in order to further
i .+ .diseuss - with'-him . in - person™ of it
----morning. As Rodriguez testified:"

mand post and the ﬁrst thin

“/d at 717,

-1 got there, we all huddled up nnd Ttold.. . -
_Mr. Cavanaugh exactly . what had hap-- . L

Mr. Elmuca And what was hxs reac-

.t %i- -Mr. RODRIGUEZ: And the first thing that ~
; came out of my mouth Was, Chuck, ghey shaviy 1

I explained to him all the events that"'j“" )

was, where's Chuck? Where's Chuck? And
they advised me that he had left.

At that time, ] started yelling and I
said, “Why, why, why" They know we're
coming, they know we're coming.”

Mr. EHRUCH: And what reaction did
_you get, what response?

- Mr. -RODRIGUEZ; - Sir, everything was

- very quiet, very quiet, and if I remember

_right, everybody was really concerned. I
went outside and I sat down and I remem-
. ber starting to cry—starting to cry until
.. Sharon Wheeler came to me and told me
~ what was goingon.8

While the Treasury Department Report main.
tains that “all key participants now agree that
Rodriguez communicated, and they understood,
that Koresh had said the ATF and National Guard
were coming,”7® Sarabyn maintained at the hear-
ings before the subcommittees that while he un-
derstood the words Rodriguez had spoken, he did
not feel that Koresh actually believed that law en-
forcement personnel were on their way to the resi-
dence. As Sarabyn testified:

I did not feel he knew that we were
coming at that time. When I talked with
... Robert, like I testified before, I took notes

"“‘while.we were talking over the thing and
. -1 bave .read: all of Robert’s statements,
Robert. dxd—-dxd ‘a great job, but I think

+

... _mony was.not passed on to me.

In fact, Robert told the shooting review
team, or commanders, he didn’t go into
detail or should have said more. When [
went through the questions I asked him,
you know, he had said specifically Koresh
said, you know ATF and the Guard are
-coming, but when I asked, trying to deter-
- mine what he was doing from those ques-
tions, he wasn't doing anything, he was
shaking, reading the Bible, He was
preachmg I determined that, you know,.
in my opinion, his actions spoke Jouder
that his words, so I didn't feel that any-
‘thing was happening then,??
f;?t;danother point in the heanngs, Chomackx testi-
e ]
When I received the information from
" Mr. Sarabyn . . . [he] pointed out that he
had finished talking with Agent Rodriguez
and that Robert says he knows we are
coming. He said, “The ATF and the Na-
" ‘tional Guard were coming to get me,”
those kinds ¢f comments that I took to be
) _repetihon -of the same comments that
- we. had heard' from1 his other preaching

- m'nem Repautbo
T Hearings Part | at 788,
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episodes where he preached that the ATF

will be coming to get us. “The ATF is com-

ing to get us.” 78
Chojnacki was then questioned dxrectly as to
whether he believed at the time that Koresh did,
in fact, know that the ATF was going to the
Branch Davidian residence. He stated, “Not at
that time, I didn’t, no sir." ™

Later, during the hearings, however, Rodriguez

questioned the truthfulness of the testimony given
by Chojnacki and Sarabyn before the subcommit-
tees. Mr. Rodriguez testified,

{TThose two men know—know what I
told them and they knew exactly what [
meant. And instead of coming up and ad-
mitting to the American people right after
the raid that they had made a mistake
. . . they lied to the public and in doing
so they just about destroyed a very great
agency.80

Several other agents also testified that Sarabyn
had informed them that the Davidians knew the
ATF was coming. Agent Roger Ballesteros, who
was present at the staging area when Sarabyn ar-
rived testified:

I was in an auditorium along with a .
large party . . . and Mr. Sarabyn rushed
into the room and made it clear to us that
we needed to hurry up because, in fact,
Mr. Rodriguez had come out and identi-
fied the fact that Koresh had been tipped
off and that they knew we were coming.8!

c. What the ATF commanders knew

It is difficult to reconcile Sarabyn’s testimony
that while he heard agent Rodriguez’s words, he
believed that Koresh’s actions spoke louder than
his words and that, as a result, he believed that
the Davidians did not really think the ATF agents
were on their way. In light of the testimony of
Rodriguez and the other agents before the sub-
committees, the subcommittees conclude that
Sarabyn understood that the Davidians were
tipped off and would have been lying in wait for
the ATF agents to arrive.

The fact that Sarabyn felt it necessary to tell
other agents of what Rodriguez had told him, re-
gardless of how he understood it, indicates that he
found the information to be important. Unfortu-

" nately, when Sarabyn told Chojnacki this informa-

their supenors’ judgment in going forward with
the raid, even given their concerns about the infor-

' mation relayed by Rodriguez.

-raid .

B. WHO BEARS THE RESPONSIBILITY FOR THE
FAILURE OF THE RAID?

The Treasury Department Report attempts to
lay the blame for the failure of the raid squarely
on the shoulders of Chojnacki and Sarabyn. Much
has been made of what has come to be known as
the loss of the “element of surprise,” with adminis-
tration officials asserting that Chojnacki and
Sarabyn went forward in the face of a direction to
the contrary if the element of surprise were lost.

In their report, Treasury Department officials
assert that Stephen Higgins, then Deputy Director
of the ATF, had instructed “those directing the
. . to cancel the operation if they learned
that its secrecy had been compromised ... ."82
This statement was purportedly made by nggms

“to Ronald Noble, then Assistant Secretary-Des-

tion, Chojnacki did not believe it to be important .

enough to call off the raid And, inexplicably,
Sarabyn apparently did not .believe it important
enough to urge Chojnacki to delay the raid.
Compounding these failures was the fact that the

ATF line agents who heard Sarabyn’s comments -

apparently were not confident enough to question
®/d at 466, k
»id
®/d at 788,
ujd
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ignate of the Treasury for Law Enforcement, and
John P. Simpson, the acting Assistant Secretary of
the Treasury for Enforcement. Noble and Simpson
had expressed concerns about the raid when they
first learned of it on the afternoon of the Friday
before the raid was to take place and Simpson had
initially ordered that the raid not go forward. Ac-
cording to the Treasury Department Report, ng-
gins made this statement to Noble and Simpson in
response to their concerns about the raid and in
order to convince Simpson to reverse his earlier
decision.®3 At the hearings before the subcommit-
%e;i Undersecretary of the Treasury Noble testi-
It's been our—it's been our contention
in the Department of the Treasury’s re-
port that only Mr, Hartnett and Mr,
Chojnacki and Mr. Sarabyn deny, because
Mr. Simpson—I mean Mr. Higgins made
it absolutely clear that this raid was not
supposed to proceed if the advantage of
surprise was lost and Mr. Aguilera testi-
fied about that being clear on February
12th as well.84

Representative Bill McCollum, co-chairman of the
joint subcommittees, read into the record at the
hearing a similar statement that Mr. Noble had
made during an appearance on the television news
program “60 Minutes” in May 1995.8%

But ATF on-site commanders and senior ATF of-
ficials disputed the position asserted by the admin-

:;lmybepmnmtmuln
8¢ Hearings Part 1 st 534-835.

-Dmng that program Noble stated, “What was nh-o!mlydurh
Washington at Treasury and in Washington and ATF was that no rw
should proceed once the element of surprise was last.” Investigation Inte
mubw«dfdcmlmmmmdafmdww
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istration in the Treasury Department Report, by
Noble in his television interview, and by Noble
during his testimony to the subcommittees. As
Dan Hartnett, Deputy Director of the ATF for En-
forcement in February 1993, testified: -

_on a national _program “several months ago
ury and ATF ordered the commanders at™

_if they lost the element of surprise, "And

.what I'm saying to this committee is that .

T have never heard the term, “elemént of -

- surprise,”

- «-started. using. it ourself and . the -media
- gtarted using it. - -

..., But I have to also add that in t.he bnef-
ings, the briefings that I had and Mr. Hig-
gins had, the secrecy of the raid was dis-
cussed and was an element of the raid
plan that was given to me and to Mr. Hig-
gins. It was just that nobody ever called
and said abort the raid if you lose the ele-
ment of surprise. That just never hap-
~ " pened. But secrecy was a part of the

==+~ plan—secrecy. and safety. I mean it was
discussed over and over again® - -
_Later, under further questioning on ‘this: pomt by -
- Representative Bill Zeliff, co-chairman’ of the joint~’
“ subcommittees, he stated that the administration "
had"tried " to. “cover up_ the failiire "of its ~'senfor
' Treasury Department officials” to properly d.xrect
““'the actions of ATF officials: .
Mr. ZELIFF: In fact., the element of sur-
". prise wag never in that plan. Is that cor- * -
rect?
Mr. HARTNETT: The terminology. Se-
crecy was part of the plan, sir. .
Mr. ZELIFF: One final question .s0 the '

‘ record may stand clearly on its own. Do..... -

you believe that these facts demonstrate

an effort to' cover up the truth by the *

: 'I‘reasury Department Report?
Mr. HARTNETT: Yes, yes, I do.

< Mr, Humwrr Yes.™

" that he was never ordered not to go forward if the
tactical advantage of surprise had been lost.

Mr. CHABOT: Mr. Sarabyn, I'd just like
to follow up again with your statement,
where you said, “Obviously, some people
way up said some things after that which
Zi-weren't true. It goes right down tq the dé "

.cision-to go -And they werg’ paxtof it” B
“Swayup,”-you're talking about upper eche-
_lon ofﬁcmls. 1 nssume Is that correct? ~

eesle
T

. Mr. HARTNETT: I saw Ron Noble testify - -~
. or & month agh whrs he 3 both Tress.

"Waco not to proceed, or ta_abort. the raid .. |
: . that order.®7 -

until after the raid,- when we .-~

- Mr. ZELIFF: By Ron Noble, speuﬁcally"_ .

Sarabyn also testified before‘the subcommxttees B
© = they 'say they weré given a direct order.

Mr. SARABYN What ! .was making ref-
: erence to, sir, is the element of surprise.
Throughoub—at this point, it became a
very blg issue. The point I was trying to
make is I was never given the order not
to go if we lost the element of surprise.
= There has: been much conversation after
_that about.the element of surprise and I
-was trying to say I do not know who up
--above me, how far, whatever, gave that
-+ order to somebody, but I never recewed

;The Clmt.on admzmstrauons attempts to sug-

-.gest that maintaining the “element of surprise”

~ had'beenan’overriding feature of the directives of

' - Treasury Department ofﬁc:als to ATF officials is
“inaccurate. While the issue was- discussed, there
© - was no absolute direction given to ATF officials or

ATF commanders on-site that if secrecy were com-

promised that they were to not go forward with
the raid. The Clinton admiinistration’s attempt to
suggest otherwise, appears to be a veiled attempt
to distance the administration and its most senior
officials from the results of the failed raid.

. But as Hartnett testified, “Secrecy was part of

- the plan—secrecy and safety. I mean it was dis-

cussed over and over again.”88 And Secret Service
Agent Louis Merletti, the Assistant Project Direc-
" tor. of the Waco Admlmstratwe Review Team cre-

" ated by the Department of the Treasury to review

the Waco incident, testified that there is no dif-
ference between “the” element of surprise and se-

Z‘crecy.” He testified that it was “basic to a dynamic

entry” method of conducting a raid.8® Later, how-
ever, Hartnett testified:

= _-"Mr, Mica: Mr. Hartnett, you had said
you disagreed with Mr. Merletti . . .
about some comments he made about as-
sessing the ‘element of surprise. Do you
...want to respond now?
Mr. HARTNETT; Well, Pve always dis-
agreed with that terrmnoloy. ever since

-" the Waco review came out. I think that
_ it's a created phrase, and I don't mean to
mxslead the committee.

- You know, I've testified many, many
tnnes that a_part of the raid was secrecy.
‘But part-of the raid was not specifically
directed toward those commanders when

That is just not true. They just were not
given a direct order.9°
Regardless of wheﬂ'xer it is ealled the “element

of surprise” or sunply secrecy,” it is difficult to
understand why._senior. ATF officials. did not re-

. quire_that_sufficient checks be in place to ensure

tiiat secrecy had been. mntamed up to the beg,m '
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. ning of the raid. And it is almost impossx’ble to un-
derstand why ATF commanders did not find
Rodriguez’s information to be important enough to
call off the raid Given the type of tactical oper-
- ation selected, maintaining the secrecy of the tim-

. ~gite but by. senior ATF officials.. .

" amount of weaponry the ATF suspected was pos-

"7t open location of the Davidian residence created a
) greater risk to the ATF agents in using this tactic,
it is simply incomprehensible that the most senior
ATF officials were not directly involved with the
planning of this operation and in overseeing its
implementation. In retrospect, maintaining the se-
_crecy of this operation was one of the most impor-

.. forcement officials.this fact should have been obvi-
... ous from the beginning. In fact, it should have

had to order agent.s to be aware

faxled to become slgmﬁcantly mvolved in the pla.n?
ning for it. Had they done so, they presumably

_ing of the raid.is so fundamental that the blame "
for_the. failure to ensure that it was maintained
‘must. be shared not. only by the commanders on- -

sessed by the Davidians. Given the high risk in- -
volved in any dynamic entry, and the fact that the "

" ‘tant aspects of this plan. To experienced law en- .

r.

“.been the overriding concern of all involved, It wag' "’
--not something of which senior officials. should have

" would have ‘ensured that a procedure was in place

through which Rodriguez’s information was re-
layed to them and they would have acted upon it.
At the very least, they share some blame for not
instilling in the senior raid commanders an under-

maintained in an operation of this type.
But most of the blame for the failure of the rmd
- and for_the loss of life that occurred, however
- must be born by the raid commanders themselves.
---and in-particularly by Sarabyn. Both Sarabyn and
Chojnackx understood what -
*Sarabyn but; inexplicably, somehow did not find it

" to be significant enough to warrant calling off the -

“'standing of the need to ensure that secrecy . was”

éz-had told -

- raid. * Perhaps - they thought that because  the.

‘Davidians were not arming themselves when
Rodriguez left the residence that they would not
do so. Perhaps they believed that the agents could
- have arrived at the residence before the Davidians
had fully armed and taken up offensive positions

Davidiaris ‘that théy’coild have successfully-over-
"*come the Davididns, ‘éven if the Davidians had -

should have known that the Davidians hadhecome

against- thém. " Pérhaps” they even_thought that -
their abilitiés Were ‘8o~ superior to those of the

been expected to be lying in wait. Whatever-the: -
reason, however, the facts are that they knew or..

‘had’)
... most_significant mistake made on February 28, a
", number of other failures came to light durmg t.he

aware of the impending raid and were likely to re-
sist with deadly force. The only realistic conclusion
that can be drawn is that Chojnacki and Sarabyn
acted recklessly failing to call off the raid.

.. Given the manner in which Sarabyn relayed the

" information to Chojnacki, it is perhaps under-
standable that Chojnacki presumed that the infor-
mation was not important. But Chojnacki’s over-
riding concern” on ‘February 28 should have been

‘It is unclear from the testimony: ahd from the - :v “that the secrecy of -the mission be maintained.

“Treasury Department Report why ATF Director"
. Higgins and Deputy Diréctor Hartnett did not sig-":
" nificantly involve themselves in the planning and
~oversight of the éxecution of & raid of this mag-"
" nitude. This is especially puzzling in: hght of the -

“When ‘any credible-evidence was brought to his at-

_tention that secrecy might have been compromised

- he should have ‘delayed the start of the operation
unt.ll he could confirm or deny those reports.

As Chojnacki testified before the subcommittees,
“T accept the responsibility for making the field de-
cision. I was the incident commander, I was the
" person to make that decision."¥! Regardless of

whether he fully understood the significance of
what Sarabyn told him, it was his job to take
whatever steps were necessary to insure that se-
crecy was maintained. Because he did not, his por-
tion of the blame for the failure of the raid and its
consequences is equal to that of Sarabyn.

’c Oﬂ'HERWAYSlNWHICHTHEP!ANSEXECI’ED WAS
. .. BUNGLED

thle the fa:ldre of ATF’s commanders to recog-
nize and” respond to the fact :that their raid plan
béen" severely’ compmmxsed was, by far, the

K subcomrmttees investigation. . -

1. Command and control issues

A number of command and control issues signifi-
cantly undermined the p'ossibility of success for
the raid. Most of these issues were addressed in
the Treasury Department Report,% however three
of t.hem bear repeating here.

a Assxgnmg oommand and control functions
under the ATF’s National Response Plan

The decision to designate Chojnacki as incident
- commander and Sarabyn as tactical commander
was mandated under the ATF's National Response
Plan. While the tactical experts who testified at
_the heanngs and briefed the subcommittees noted
that the use of an overall coordmahng document,
_such as the National Response Plan, is an appro-
- priate " organizational ‘and standardization tool,
some of the plan’s requirements resulted in less
qualified people being placed in positions of com- °
mand and control when agents who were more
qualified for these positions, and who were already
"selected to be involved in the raid, were available.
--Chojnacki was' selected as- incident commander
because he was the special agent in charge of the
field office in whose region the raid was to occur.

'-.--fnumrmmrss-'r

-‘h'mury Department Repun at 152-15&
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area may have a great interest in an operation
that takes place in his area, his position has little
bearing on his qualification to run the operation.

. And even though Cho;nack: had 27 years of law

enforcement experience, there were other agents

-~ - involved in’ the raid who possessed substantxa]ly
 more expenence in tactlcal operations,

Chojnacki, in turn, appointed Sarabyn, % be tac-

“tical “coordinator - because the. National Response ' .
“Plan required that’ posmon to be filled by an as-
“sistant special agent in “‘charge who had’ completed;'_»;
_special response “team_(SRT) training; as had’
"~ Sarabyn. But Sarabyn bad attended SRT training.
‘only as an observer, and théré were, other. agents .
~"of lesser rank who had more "experience in this ..
_area.?3 As in the case with Chojnacki, the National _ -
Response Plan’s emphasis on rank and geographi-

cal assignment created the unintended result of
placing a less qualified person into a position for

which he was either simply not qualified or for -

which there were others more qualified.
b. Command and control on the scene on
raid day

"~ Chojnacki decided to ride in one of the heli-
copters on raid day.® This decision placed him out
of effective communications with the other raid

izii:” commanders and SRT teams leaders prior to the
-4 beginning ‘of the raid. Had he chosen to-remain Jin_;

- ..central position’ ‘from which he could control the -
" “'evolving raid,’he might have had other opportuni- -
-~ ties to learn of Rodriguez’s information about what

- the Davidians' “forewarning. :He might als¢:have -

been able to learn from agents in the undercover

. house that the Davidians were not where the ATF
anticipated they would be on the moming of Feb- -

ruary 28, a key element of the tactical plan, but

instead were lying in wait for the agents.
Sarabyn, the tactical commander, chose to ride

.~ in one of the cattle trailers ®S rather than observ-
“"ing the residence from a vantage point such as the
,undercover house, where he could monitor activity
" in and around the bm]dmg, as well as view the ap- - .
7, 'proach of the ATF agents in the cattle trailers. By
- “riding in the trailers with the agents who were to - -
‘conduct the raid, Sarabyn severely limited his
view of the Branch Davidian residence, which also: -
that no written plan existed. A factor that may

" 'prevented him from observing that the Davidians
1" were not where the ATF expected them to be just
before the raid began

[t ]

< tion: where~

TwId a8, el

.Additionally, once Sarabyn arrived at t.he resi-
dence he became pinned down with the other
agents and was unable to communicate with many
of the other agents at different points around the
building. Had he chosen to place himself in a posi-

such as'the undercover
'able to commumcate mth all’ of

";d. at 154,

haps diver'ting or redirecting the actions of some

and reducing the number of casualties susiained. .

¢. Command and control from Washingtbn
On February 28, ATF activated its “National

. Command Center” at its Washington headquarters

staffed - with _ “high-level managers

" experience(d] in “field operations.” % Yet it appea.rs
“that”the’ command center played no role in the

‘planning or implementation of the operation until
after ATF agents had. been killed or wounded. The

%~ 'personnel ‘in” the command center never learned
“that” Rodnguez knew the Davidians thought the

raid was ‘imminent bécause Chojnacki never told
them: Apparently, the person in the command cen-
ter -with- whom Chojnacki spoke did not know
enough about the raid to know that an undercover
agent was to have been inside with the Davidians

-until shortly before the raid was scheduled to

begin and valuable information might have been
available. In fact, according to the Treasury De-
partment Report, no one in the command center
asked any questions of Chojnacki at all when he
reported in shortly before the raid.s?

2. The lack of a written raid plan
The Treasury Department review of the ATF's

“investigation of David Koresh noted that the ATF

agents who were in command of the raid did not

- “prepare 4 written raid plan in advance of the raid.

While.two ATF agents took it upon themselves to
creaté one;:it' was never reviewed by the senior

““raid planners and commanders, and never distrib-
- uted: to- any ‘of-the- agents who were to participate

‘in the raid.®8 -

During the hearing before the subcommittees,

several tactical experts testified that the drafting

of a written raid is an important part of develop-
ing an overall operational plan. Indeed, the ATF's
own National Response Plan, which was drafted to
establish “consistent policies and procedures”

“:"when several Special Response Teams are involved

in an operatwn 99 requires that a written plan “for
managmg the critical incident or major ATF oper-
ation” be produced before the operation begins.1%0
Yet this was not done in this case.

,3 Lack of depth in the raid plan

One problem with overall planning was the fact

have exacerbated the losses the ATF sustained on
February 28 was the lack of depth in the oral raid
plan. The plan involved agents in two cattle cars

. driving up an exposed driveway to the front of the

Davidian residence and running out of the cars,
with one group storming through the front doors

would.not ‘have come under fire, . while the other went to the sxde of the building,
t house, he might have been T - C e
the i agents per-

Teefd at 178 c o EET
"4

®id at 207-208. Additioanny, Agent Rdrlgua:taﬁﬁd before the
ccs that he ; ﬂ'l“'lr\v wnmntud plan. Hearings Part
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*climbed ladders carried by agents onto the roof
and in through the second-story windows.10! There
was little else to the plan and, importantly, little
or no discussion of what might go wrong..

“*dence. The three short paragraphs under the head--
ST ing “contingencies” simply mentioned the presence
- =i+ . of an ambulance and nurse near the scene.103
- :i. As discussed above, the most grievous failure on
TN the part of ATF officials on February 28 was the
: failure to understand and appreciate the signifi-
cance of undercover agent Rodriguez’s report that
the Davidians knew the ATF raid was imminent.
Yet, the omission of any contingency planning was
.-, a failure that may have led to the deaths of agents
o who might otherwise have survived. Contingency
Bt planning might havé been effective at a number of
_stages: when the agents turned into the driveway;
-when "they _first realized.they were coming under..
~fire: from the’ Davxdlans, “or when tli¢- otdér was-
given to retreat in the face of the Davidians’ fire.”
. The" Treasury.Department ‘Report- states -“the
- .- failure of. the planners to consider that- their oper- -
ation mxght go awry and prepare for that eventu-
ality is tragic, but somewhat understandable.” 104
“..._--It-notes that. most ATF agents were used to oper-
ations going without incident, or at least being re-
solved in favor of the ATF, and that the only other
ATF operation similar in ‘'magnitude to the one
against the Davidians had been resolved peace-
. fully, The report places stronger blame on ATF's
national leadership for this failure, calling its fail-
ure to ensure that some contingency planning was
e done “simply unacceptable.” 105
w. "% . . The subcommittees agree that ATF leadersth
o shares the blame for the failure of this operation
= and that, clearly, it would have been beneficial
- had they been involved in a meaningful way in the

o . planning of the operation. But it should not take

.. directives. from Washington to ensure that agents
in charge of the ATF's various field offices and"
-Special Response Teams, the people who actually
conduct an operation, will know enough to ask the
simple question *what happens if this doesn’t go as
planned.” No amount of past success is reason
enough-to explain why this possibility wasn’t con-.

done is, at best; additional ‘évidence of the lack of

we[d at C-19
-wijd at 151,
weld

.. _ There was almost no training given on" how to -

withdraw from the residence.}? Even™the written - -
plan created after the raid and given to the Texas:..
Rangers ‘during their -investigation - (which~ was -
e ~"never distributed to thé commanders or any agents - .
o in_advance of the riid) devoted much’ of its 8Y2. .~
ages to “administrative” issues. It contained-no--

sidered and planned. for. The fact that it. was. noz-.“_;

involved. At worst, it is evidence of grievous neg-
ligence on their part.

4. Tactical teams trained together for only 3 days

before the raid
Another fact whxch indicates a lack of skill on
the part of both senior ATF officials and the ATF
on-site commanders, partxcularly overall incident
commander. Chojnacki, is.the fact that the Special
Response Teams (SRT's) involved in conductmg

" the operation trained together for only 3 days prior

mention of what ‘agents ‘were to do if anyt.hmg - to the operation.196 The ATF does not maintain a

went wrong with the “dynamic éntry” into the resi- .-
- which_can be dispatched to the site of a disturb-

large: standing - force of specially trained agents

ance, such as the FBI's Hostage Rescue Team. In-
stead, the ATF put together its team for the oper-
ation against the Davidians by combining special
reﬁ.:;ponse teams from several of the ATF's regional
offices

While the subcommittees do not conclude that
the ATF should have created a special team such
as the FBI's Hostage Rescue Team in advance of
the raid (and does not conclude that it need do so
now), it appears that the reason why the FBI

- maintains its HRT as a single unit is because co-

ordination of the agents involved in a tactical oper-

 ation, especially one involving great risk, is of the

utmost importance; ‘Senior ‘ATF officials and the

" ‘ATF's on-site commanders either were unaware of
- this_fact ‘or, more likely, simply ignored it for rea-
*+ sons which are’ unknown® to' the subcommittees.

‘Regardless “of the reason, however, the fact that

ATF officials believed that they could -create a

“force of over 70 agents, adequately trained to con-

duct an operation of this complexity against a
heavily armed opposing force, indicates a lack of
foresight on the part of these senior oﬂimals which
is unacceptable o
5. True National Guard mle only made clear 24
hours prior to the raid =

The subcommittees have learned that when the
Texas National Guard was asked to provide heli-
copters to the ATF, the purpose given was that

- . they would be used as an observation platform or

command and control platform.}®” When the Na-
tional Guard pilots arrived at Fort Hood to train
with the ATF the day before the raid they learned
for the first time that the ATF intended to use the
helicopters as a diversion just before the raid was
to begin. The helicopters were to fly close to the
residence, attracting the attention of those inside
to the back side of the building, while the ATF
agents -arrived at the front of the structure. 108

skill an sophxstxcahon of senior ATF cpmmanders __.____ SR .
z i; mhmmu-ﬂNMmﬂGuﬁpmmml&u&ummundudr
v.;. . to_the subcommittecs by the Department of the Treasury T005388,
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role in its Title 32 status,1%® and so was not lim-
ited by the terms of the Posse Comitatus Act,119
this change in plan is still troubling. The failure to

- - inform National Guard commanders of the true
.. - role for the National Guard troops and _equipment -
. well in advance of the raid is an omission that is,

“i_for the raid doné by the ATF commanders.-At -
... commandérs to obtain operational assistance that, "
~--clined by-the Governor of Texas as commander of

ficient notice for word to have reached her. In any
event, it does not appear that senior ATF or Treas-
ury officials gave any consideration to the negative
image of military helicopters being used as part of _
a raid on American civilians,

D. SERVICE OF THE WARRANT

‘One of the issues considered by the subcommit-
tees was whether the ATF agents serving the ar-
rest and search warrants on February 28 were re-
quired to “knock and announce” their intention to

_residence. When the ATF agents conducted the
='raid on.the Davidian residence the agents did not -
. knock ‘on the -Davidians’ front door and announce
" _their intentions to serve the warrant. Rather, the.

*".”'which they were riding on the run. One group at-.

““tempted to enter the residence forcibly through-the -

front door. A second group attempted to enter the
second floor windows via the roof. - :

The subcommittees’ review of wdeotapes made

of the training sessions during which ATF prac-

ticed the raid plan revealed that the plan was de-

‘while not prohibited by law, might have been de- -
the Texas National Guard had the ATF given suf- _

- serve the warrant before entering the Davidian

While the National Guard was: conducting its  have held that such aa announcement is unneces-

sary when the facts known to officers would justify
them in being vutually certain that the person on
whom the warrant is to be served already knows

- the officers’ purpose and that an announcement

would be a useléss gesture.!!3 Courts also have
.held that police’ need not knock and announce

t best,additional evidence of the: poor planmng ~‘their intent to serve a warrant if they fear that to

“do 80 would allow the person on whom the war-

.~ Thworst, this may have been an attempt by “ATF * rant is to be served to destroy the evidence to be

seized under the warrant.1¢ A third general ex-
.- ception to the rule requiring the police to knock
and announce their intent to serve a warrant is
_when to do s0 would increase the risk of danger to
~ the officers serving the warrant.115

Given the fact that the arrest and search war-
rants were based, in part, on the evidence that the
Davidians were in possession of illegal automatic
weapons, the subcommittees believe it was reason-
able for the ATF to have presumed that the
Davidians might fire on them had they announced
their intent to serve the warrants in advance. The
Davidians own behavior in firing on the ATF
agents proves the reasonableness of that belief.

. E. UNRESOLVED ALLEGATIONS .

1 Who shot first?
_Much has" ‘been made of the issue as to which

“side in the gun battle shot first. Conflicting evi-

e ~ signed around this_type of dynamic entry and did’

" not involve a knock and announce approach:- In -
"-:other words, the use of these tactics was not the
. ;‘esgxlt of any circumstances which had occurred on

‘Fe
In 1917, “1 Congress enacted the Federal knock
" -_and announce statute.!1? Generally speaking, the
- statute permits forcible entry for the purpose of

| Lees,

executing a search warrant only. after the officer

gives notice of his authority and his purpose but is

" -refused admittance. Courts interpreting the stat- ..
- ute, however, have adopted a number of exceptions -
to the rule allowing unannounced police entries in
limited exigent circumstances. For example, courts

. WFaran aﬁam&m oﬂ.hethna'uuwln wlnch Nnhuul Guard

26

LI ATF agents_dismounted from the cattle trailers in .’dence on this point. was presented to the sub-
“in’ the raid, the Texas Rangers who conducted an

ommittees by the ATF agents who were involved

investigatiorni into the events of the raid following
the end of the standoff on April 19, and by the at-
torneys for the Davidians.

ATF Special Agent John Henry Williams, a
member of the SRT team assigned to enter the
front door of the Davidian Residence, and who
spoke to David Koresh at the front door of the
" Davidian ‘residence as the raid began, testified
that he was convinced that the Davidians shot
first. As Williams testified before the subcommit-

. As we approached the front door, David

_ Koresh came to the front door dressed in

. black cammo fatigues: ,

As he closed the door, before we reached

the door, one agent reached the door, and

- at that point that is when the doors erupt-

ed with gunfire coming from inside, It was

10 seconds or more before we even fired

back 116

Later on that same day, Williams testified at

umwm Ensrics.and Gfeater length about the start of the gun battle.

"‘H-ﬂnpl’mlnm ]
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. ,:7.;,;; commg out.117 - .-

SRR Semor officers of the Texas Rangers also testx-
S ﬂed ‘as! to the: findings of  their investigation into .
 +-. " these events. after. April .19. The Rangers ‘inter- .
. *: viewed.virtually everyone who was present at the
‘Branch Davidian residence on February 28, includ-

door, and how close to the door were you

when the shooting started?

a Mr. WILLIAMS: About 10 feet from the
oor.

- Mr., WILLIAMS: Yes.

“Mr;-ScotT: And dxd you contmue walk- y
~ing forward? LT
Mr. WILLIAMS: Yes

Mr. Scort: And how close ‘weré you
when the shooting started?

Mr. WiLtiams: [—basically ‘about 10
feet. After that, the shooting started im-
mediately after he closed the door.

Mr. ScotT: Is there any question in
ggur ,mind as to where the shooting

gan?

Mr. WILLIAMS: None,

... . Mr, SCOTT: Thank you—excuse me, that
: was from the inside coming out..~ -

. WiLLIAMS: Yes, fmm the msxde

ing several of the surviving Davidians and all of
the ATF agents who were present. As Texas Rang-
er Captain David Bymes testified to the sub-
committees:

I believe the evidence was to me over.
whelmmg in the trial that the Davidians ..
- fired first. The cameraman and the re-
porter, although very reluctantly, finally I
believe.cpnced‘ed that. He had broadcast
. .7 that several times. He was more or less a
", . hostile witness. But in my mind there is "
. .no doubt who fired first.118 B

' But the attorneys for the Dav:dmns testified that

they believed the gun battle erupted as the result
“of an accidental discharge by one of the ATF
“agents. " Jack Zimmerman, attorney for David
Koresh during the standoff, testified

My personal opinion is that it was an
accidental discharge by one of the ATF
~ agents as he was dismounting and that

= that wasa sxgnal to open fire, which you™ -

haven’t heard a testimony. about. Nobody -
ked -them,-s hat was. the signal to°open :
fire if you did open fire? Who made that
deaswn” What cornmand Wwas it? -

.nﬂtuﬂn B
Humu:hﬂ!nun

.. Mr. SCOTT: Was it your intention prior '
to that to—had Koresh come out by then’ o

‘Mr. ScorT:.And how far from the door C

; were. you when be closed the door'in your .

Co U1 See Documents
of

[T weTe niok go
"Humquu12nlﬂ.

But I believe that what the evidence
from the trial, the criminal trial, was that
somebody off to the side heard, somebody

. fired, and they testxﬁed that it came from
... behind them ., . . T will point out to you
~ from talkmg to the foreman of the crimi-

nal trial jury, who heard 6 weeks of testi-
-, mony. ‘by the Government in 2 days of tes-
... imony from_the defense, they could not
decxde, he’ told ‘me. The foreman of the

. jury.told me ‘they. could not decide because

~_the evidence was in_ such eonﬂ:ct as to
-- who fired ﬁrst..“'

_'2 Were shots fired ﬁwn the hehoopters'

"Allegations were leveled by the Davidians' attor-

‘neys that agents in the National Guard helicopters
"used in the raid fired into the Branch Davidian

residence from the air. The Davidians’ attorneys
testified that they were shown holes in the roof of
the structure which appeared to them to be bullet
holes fired from the outside into the structure,
Phillip Chojnacki, who was riding in one of the
helicopters, testified, however, that no shots were

.. fired from the helicopters. He testified that ATF

personnel on the helicopters were armed only with

- .9 millimeter ‘sidearms and that he observed no
--ghots fired: from .the helicopters.12° His testimony

is supported ‘by the sworn. st.atements of each of
the pilots of the helicopters, taken on April 20,
1993, that the helicopters were unarmed and that
no ATF- agents fired from the helicopters.13! Texas
Ranger Captain David Byrnes also testified as to
what the Rangers investigation econcluded with re-
spect to ‘this issue. He stated that the Rangers
found no evidence that shots were ﬁred from the

helicopters.122
The subcommittees reviewed videotape of the

“raid shot by agents in the helicopters as well as

videotape of the exterior of the helicopters involved
in the raid after the helicopters withdrew from the
scene. At no point in the videotape does any ATF
agent fire a weapon from the helicopters and the
helicopters do not appear to have been equipped
with machine guns or other weaponry. The video

" tape reviewed, however, is not continuous from the
point from which the helicopters lifted off to the

point at which they landed. The fact that video- .

‘tape was taken at some points in the raid and not

at others has not been explained to the sub-
committees. .

U9 Hearings Part 2 at 26 .
10 Hearings Part 2 at 821-822.
wuhudbmeﬂmmmnmuhyUannﬂmml

ry T005723, TO06730, TOO5731, at Appendix [h

1 is separate!;
m&npdiﬁ&wﬂwn&ch&
uﬂrndutmaehdbuanhn

ma;ﬁmnuuw-ﬁunu&mnuu«ﬂmuuﬂnuhypﬂdoﬂ
tawtmmNWHMamhnua&urmupm&n-dtMu;ﬁu
ng to fly over that residencs..
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the roof of the Branch Davidian residence may
have come from ATF agents on the roof who were
... firing into. the structure as the firefight continued.
""" " Jack ~Zimmerman, . the. attorney for Branch .

" Davidian Steve Schneider during the standoff, con-
*_ceded that this was a possible explanation for the
. présence’ “of the bullet holes during his testimony **
" before. the ~subcommittees.}23 Given that .there
¢ral ATF agents who were on the roof of -

Davxdmns, this explanat:on seems plausxble

P mmmcmnammmcorcuo:mcmmv :

. Davidians, the Department terminated the em-
ployment of the two senior raid commanders,
Chojnacki and Sarabyn.124 Both of them filed com-
plaints with the Merit System Review Board.
While that complaints were pending, the Treasury
Department reached agreements with both
Chojnacki and Sarabyn.125 As a result of those
. agreements, both were relured by the ATF. How-
- ever, neither is assigned to posxtxons of authority

It has been suggested that the bullet holes in |

““the “residence “during ‘the firefight -.with the,

In October 1994, f'ollowmg the Treasury Depart~ »
“ment’s review of the failed raid - against the .

Sarabyn. They either knew. or should have known
that the Davidians ‘had become aware of the im-
pending raid and were likely to resist with deadly
force. Nevertheless, they recklessly proceeded with
.the raid, thereby endangering the lives of the ATF
"agents under their command and the lives of those
residing in the compound. This, more than any
-other factor, led to the deaths of the four ATF
.-agents killed on February 28. °

-2, The former Director and Deputy Director
of the ATF bear a portion of the responsibil-
__ity for the failure of the raid. Former ATF Di-
_rector Stephen -Higgins and former ATF Deputy

_“Director Daniel. Hartnett bear a portion of the re-
sponszblhty for-the failure of the raid because they

failed to become. involved in the planning for the
raid. Had they done so, they might have ensured
that a procedure was in place through which the
" undercover agent's information was relayed to
them and they could have acted upon it. At the
very least, t.hey share some blame for not instilling
in the senior raid commanders an understanding
of the need to ensure that secrecy was maintained
in an operation of this type.

3. The planning for the raid was seriously
flawed. There. were numerous problems with the
ATF's planning for the raid. These failures evi-

over other agents and neither is presently empow-
on dence the lack of experience and sophistication of

SR _ eredtocarryaweapon ch sk

=t .o i At the Thearings . “before. tﬁe subcommlttees'
'I‘reasury']Department officials were asked why a -
_-deal was struck with the two people on whom t.he
" Treasury Department blamed . the. failure ,of .the -

Davidian raid. No sufficient answers to this ques-- -

tion were provided. In light of the Treasury De-

' -partment Report's conclusion that “raid command-

ers Chojnack.i and Sarabyn appeared to have en-
gaged in a concerted effort to conceal their errors
" in judgment,” 126 jt is difficult to imagine any basis

. upon which the rehiring .of these two individuals -

".can be jusnﬁed by Treasury Department ofﬁmals
G. FINDINGS CONCERNING THE RAID EXECUTION

e e 1. Chojnacki and Sarabyn jointly share
o . most of the responsxbxhty for_ the. failure of
L . the ATF raid against the Davidians. The blame
T '._ " for the failure of the raid, and for the loss of life -

" “that occurred, must be born by the-senior ATF .

raid commanders, Phillip Chojnacki and Chuck

’ . ""leaddn\teﬂmwhethsthaemndawnﬁmdhomahdi
mamtulwddlcnywblheym&wnduakydovnwnd
mxebcdymlundin(onlnponhemdnboodngdowninwtheuﬂ
ing, it would look exactly the same way.” Hearings Part 2 at 27 (state-
-mlalhctﬁmmcm- nk
14 Memorandum to Charles D. Sarabyn from ATF Deputy Director,
Meaneﬂmc&unPuidmmde\eFedﬂdSﬂﬂu‘(ch
ber 26, 1994) - Memorandum to Phillip J. Choinacki from ATF Deputy
n:'.Duedar‘DecmonloRam&wanbmmdbwntheFedﬁdScn
- o’ (Oﬂnhtr 28, 1994). Tress Docnmmh T00012743~T00013735. -
3 8etilement Agreement, J. Chojnacki v. Department of
+Treasssy,” Case No.' DA-O'T&-D&-O!%—I-! Merit Systems Protection
. Board, Denver Field -Office. (December 1994). ‘Tresaury - Documenu
T00013868-T00013874. Settlement Agreement; Charles.D.

'jmmmnmwmm(mxmxw
- Documents T00013428-T00013434. , -« - .-
B Depammntnqnnnlﬂ o

i"Departrent of the Trecsiisy, Case No. DA-0752-05-0127-1-1, Merit Syu- .

-the-senior ATF agents charged with developing the

.. ATF's raid plan. They also suggest that the ATF's

senior officials failed to fully train or monitor the

;-actions of its senior operational commanders. In-

“cluded among the failures were:
o The ATF’s own internal guidelines resulted
in less qualified people being placed in com-
mand and control of the operation when other,
more qualified agents, were available for these
positions. The commanders also made strate-
gic command and control errors on raid day,

. placing themselves in positions that hampered

' .-their ability to receive and act upon important
information that might have led them to post-
pone the raid or redxrect it to minimize casual-

~.ties, .
¢ The raid plan 1tself lacked significant depth,
pnnmpally in that it contained almost no con-
. tingency planning which might have mini-
mized the losses suffered by the ATF on Feb-
ruary 28.

"o ATF commanders also failed to adequately
train the agents involved in the raid or to fully
inform the Texas National Guard of the in-
tended role that its personnel would play in
the raid. _ ,

o ATF commanders failed to reduce the raid

plan to writing, as was required by ATF inter-

4 1" guidelines. Had this been done, and the
written plan.. cxrculated to those involved in-
“'the_raid, the errors in the raid planning might
" have been brought to light and corrected.

The “activation_of the ATF National Com.
T mand Centet “occurred only because it was re-

Z 0039091



.-.‘:':wlnch the ATF.was_ to ) abort the raid. -

_ by Chojnackx and Sarabyn

qmred by the National Response Plan, and not
because it was to have any meamngful role in
the implementation of the raid plan. Had the
senior ATF officials written the National Re-
- 'sponse Plan in such as way as to ensure that

""_,Acomrnand center personnel would be”briefed
~*on the Significant details -of the operation and -

would have the clear authority’to question on- -
scene-commanders, the raid might have been .
“called off by command center officials- askmg-
*-gbout the report ' made by’ Rodriguez; -

were based, in part, on the evidence that the

‘Davidians were in possession of illegal automatic"

weapons, the subcommittees believe it was reason-
able for the ATF to have presumed that the
Davidians might fire on them had they announced
their intent to serve the warrants in advance. Ac-
cordingly, the subcommittees conclude that the
ATF was not required to knock and announce
their intention to serve either the arrest warrant

. or the search warrant because to do so would have

measu.rably increased the risk to the ATF agents

... involved..
“.."§. The’ evxdenee suggests that the Davidians:.:

.ﬁred the first shots on February 28, 1993. The -

‘subcommittees believe . that the question:.of who

-fired the first 3hot “'on"February 28 cannot dedi--
~'sively be resolved given the limited testimony pre--

sented to the subcommniittees. It appears more like-.
ly, however, that the Davidians fired first as the
ATF agents began to enter the residence.

6. The evidence presented to the sub-’
committees generally supports the conclu-
sion that no shots were fired from the heli.

- copters at the Branch Davidian residence.
" The subcommittees believe, however, that there is

insufficient evidence to determiné with certainty -
as to who fired the shots that made the bullet

'holes in the roof of the Davidian residence.

7. After the raid failed, Clinton administra--

" tion" officials inaccurately stated that the

ATF raid commanders had been given ex-’

. plicit orders fo not proceed with-the-raid-if-

of the raid was_ compromised,

. the secrecy.
After the raid failed, Assistant Treasury Secretary .

Ronald Noble attempted to lay the blame entirely
on the ATF despite the fact that Treasury officials, '
including Noble, failed to properly supervise ATF
activities leading to the raid. Moreover, Treasury
officials, having approved the raid, failed to clearly
and concisely communicate the condxhons under

no justification for their rehmng by tbe ATF The

4. The ATF agents executing the mxd were:.—
‘not requn'ed to knock and announce their ins -
“tention to ‘serve the arrest and search war--
‘rants. Given that the arrest and search warrants

fact that senior Clinton administration officials ap
proved their rehiring indicates a lack of sound

' judgment on their part. It also further begs the

question as to whether there are facts not dis-
closed to the subcommittees that led administra-

_hon oﬂ'icxals w agree to rehire these men.

H RECOMMENDATIONS

Because t.he largest smgle cause of the ATF raid
dlsaster was the failure of ATF's senior field com-

- - manders. to recognize or act. upon the undercover

- agent's information that the Davidians knew the
ATF..raid - was -underway, - there is no overriding

_—recommendation. which, if lmplemented would

prevent similar tragedxes from occurring in the fu-
ture. The subcommittees believe, however, that

* had more experienced ATF agents been involved in

the planning of this raid the many deficiencies in
the raid plan itself would have been avoided. Most
importantly, the subcommittees believe that had
more expenenced commanders been assigned to

. this operation, the information that the Davidians

knew that the raid was impending would not have

"been ignored but, rather, understood for what it

was and acted upon accordingly. There are, how-

-ever, a namber of steps that should be taken to

correct other problems associated with the failed
= raid.and .which, taken:together, mxgbt help pre-
vent similar. fmlures in the future. .

= 1; -Congress should conduct further over-

- sxght -of -the Bureau of Alcohol, Tobacco and

- Firearms, the oversight of the agency pro-

.vided by the Treasury Department, and

whether jurisdiction over the agency should
be transferred to the Department of Justice.
Congress should consider whether the lack of
Treasury Department oversight of ATF activities
in connection with the investigation of the
Davidians, and the failures by ATF leadership
during that investigation, indicate that jurisdiction
ovéer the' ATF should be transferred to the Depart-
ment of Justice, - -

2. The ATF should revise its National Re-
sponse Plan to ensure that its best qualified
agents are placed in command and control

‘positions in all operations. As discussed above,

the ATF's National Response Plan in effect in 1993
led to the placement of Chojnacki as incident com-
_mander and Sarabyn as technical commander for

" the raid, whén more experienced ATF personnel

were available. The subcommittees recommend
that the National Response Plan be revised to pro-
vide that incident commanders for significant oper-
ations be selected by ATF headquarters personnel

. from among the most experienced agents in the
.. ATF, rather than based upon any consideration of
. the-agent who  may- ‘have -administrative respon-

sibility. for, a ‘given géographic area. Likewise, the
subcommittees recommend-that other senior posi-

*'‘tions 'in “significant “operations, such as tactical
v-:»’»{.commander, also be selected by ATF headquarters
" personnel from ATF agents most experienced in
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these areas, regardless of geographical assign-

ment.
3. Senior officials at ATF headquarters

. should assert greater command and control

.. greater. control by-ATF headquarters, - the sub-

the xmplementatlon of the Operatwn until a.ﬁer it
-went awry.

-senior officials be directly involved in the planning
of all significant operations and personally approve
each operation in advance of its implementation.
Additionally, the subcommittees recommend that
the National Command Center be activated well
before the commencement of an operat.ion, that it
- be staffed with persons experienced in tactical op-
-erations and knowledgeable of the’ operation in
_question, and that these persons be given the au-
- -thority to suspend:the operation or revise t.he oper
*‘ation plan; as the situation develops,” '+-=\". :

independently .investigating

T crimes. Given- that the  ATF ‘based” part of its in- "~

" vestigation of the Branch Davidians on iinfounded
allegations that the Davidians were manufacturing
“illegal drugs, and as a result improperly obtained
military support at no cost, the subcommittees rec-
ommend that Congress restrict the jurisdiction of
the ATF to investigate cases involving illegal

" .drugs unless ‘such" investigations are conducted

Jomtly with the. Drug Enforcement Admxmstrahon

‘as the lead agency.

V MJLITARY INVOLVEMENT IN THE Govzmmznr
OPERATIONS AT WACO ‘

" U.S. military involvement is one of the least ex-

plored and most misunderstood elements of the
--events that took place near Waco, TX in 1993. The
-. Treasury Department Report dedicated only 3¥z of
220 pages to explaining the military’s involvement,
and the Department of Defense and National
Guard Bureau have only recently taken an inter-
est in addressing some of the military issues that
Waco raised.

_eral’ prmaple that the mxhtary should not be in-
volved in civilian law enforcement. Congress codi--
ed.this principle by enacting the Poss

-over -significant operations. Just as the Na. . .::

tlonal Response: Plan should be revised to allow
" reviewed the current status of the Posse Comita.

committees recommend that ATI-‘s most senior of- - .tus Act and other laws governing the use of the

- “ficials be personally involved in the planning and -
<.oversight of every significant operation. While the -
.= ATF did-activate its National Command Centerin ...
. Washington just,prior to the commencement of the . .vilian law enforcement.128 Additionally, the sub-

-ATF raid against the Da\ndlans, ‘command center,

" personnel played no actual role in the planning or.-

4. The ATF should be constrained from‘ﬂ )
drug-related” -

ATHEEﬂ%NﬂONOPMEH%RYMEEWU&ETO[AW

t.here -has been-'n gen- ..

Act127 in 1875, The subcommittees have found "
that subsequent congressional actions and legal
cases ‘have eroded the Posse Comitatus Act to an
alarming degree and blurred its legal restrictions,
In-determining whether the military assistance
provided  at Waco was illegal, the subcommittees

mlhtary in_civilian law enforcement, why changes
in_the: laws.have occurred and what effects those
changes have had on the use of the military in ci-

committees have addressed the common practice of
Governors using National Guard (NG) personnel
across State lines.

The subcomtmttees recommend that ATF's most I The Posse Comitatus Act

a. Overview of the low
The Posse Comitatus Act was enacted in the
United Stated in 1878 in response to the improper
use of military troops in the South during the
post-Civil War Reconstruction period.12® The Posse
Com:tatus Act provides:
 Whoever, except in cases and under cir-
"cumstances expressly authorized by the -
‘uses “any ‘part-of ‘the Army or the Air
Force as a posse comitatus or otherwise to
"execute the laws shall be fined not more
- than $10,000 or imprisoned not more than .
2 years, or both,130

However, as early as the Magna Carta, prohibi-
tions against the use of the military in civilian af-
fairs were being established.?3! These prohibitions
are based on the principle that the military should
never be employed against the citizenry of the Na-

_tion it supports and is buttressed by the clear sep-

aration, in this_country, between civilian authority

"and- military support for that authority. The clear

separation between civilian and military authority

.. is embodied in the Declaration of Independence 132

and the U.S. Constitution.133

"Wun&nMummmﬂupmrwhmdﬁuwuqﬂnn-

*&wpwﬁ&ndnwm&dmu&npdﬂhnvmdlﬁaﬂmq

in Hmméﬂhdﬁh'bﬁnuvﬂﬂ
dJED&Wx:Wmummuhwngmmumsun
Fo Amendment and the Posse Comita
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" Nevertheless, no one has ever been prosecuted
for violating the Posse Comitatus Act.!34 Due in’
part to a creeping acceptance of military.involve-
ment in law enforcement actions, the Posse Com-
“jtatus ‘Act has been invoked- very rarely.138 Until
- the criminal cases arising from the 1973 Indian

- "7 without fear of recourse.137 .
= Specifically, at Wounded Knee, the Nebraska

- gite,~while. the . South - Dakota National ‘Guard

sonnel) 13® were. present at Wounded Knee as De-
fense Department “observers”; however, these mili-
tary personnel also provided “advice, urging and
counsel . . . to Department of Justice personnel on
the subjects of negotiations, logmxcs and rules of

engagement.” 140
Four criminal cases resulted from the Wounded

. Knee incident. Each raised similar challenges to
the military’s involvement.14! The diverse rulings

. gahty of much of the military assistance being -

,broadly and. regularly provided to law enforcement
~agencies. The courts in United States v. Banks and .
- United States v. Jaramillo found certain military
_ ‘activities to be in_violation of.the Posse Comitatus.. .
Act, while the court in United States v. Red Feath-

Knee permissible.142 The Red Feather court deter-
~mined, that as long as military assxstance was pas-

”‘Haeh wpm note 129, at 128
"'h the 1973 Wounded Knee uprising, a dissident Indian group fore.

" fbly took control of the Wounded Knee Village on Pine Ridge Reserva. . .

tion, SD. This group entered a U.S. Past Office by force, held hastages

. and refused to allow Pederal investigators into the area. In support of
Faderﬂhwenfmntlgtnh,m‘h persoanel provided an array of .
aasistance, closely resembling the military assistance provided to Fed.
cn.! law enforcement agents dmng the Waco incident.

Peter M. Sanchez, TAe ru(Wcr'TM U.S.thlaryandNaaond

S«:unly ‘34 AF.L. Rev, 1,109 (1991). -
¢ A3 at Wounded Knee, serizl neonmhunce pbotogrlpby and main.

mmﬂihryvebk!amdnmdutedbyﬂﬂ:urypumndu

“’Mtw.ddmltwwl(mmmwﬁveduty,te.m
time duty in the active military service of the United Sulen.S« 10
U-B-C.ilﬂl(Xm).wdxﬁcdu.mddbyPhb L. 102—484.

0 ) ecks, supro note 129, at 121 Ironically, nppmnmtc!y 10 ldn,_ o

dnzySpnd?m-ddimmmtlthn'bbnavm during
riot cntrol agent and the fire. Additionally, at the request of the com-

when Attamey General Reno was briefed on
to end the standoll. Prior to the meeting, one of those ofB5-
cers visited the site of the standoff by helicopter accompanied by the

HRT commander. = -
© [ M United Statesv.-Jaramillo, 380 F. Supp. 1375 (D.Neb. 1974), ap-
peal dinntiséed, 510 ?.mleos(w: 978X United States v. Banks, 383

916 (DB.D. 1975);- United States
lmmnbm,(]nudsauav Cupcr.ﬂl l?.zd u?ﬁ(&h(}i
'1mmwmu.am(xm

- Research Service;

vh-&mﬁwbm&eﬂmw proscriptive’
compalecry” aspect of- the n‘htn!y involvement. . UAW States..
McArthar, 419 P Sapp. at 194 -

~-uprising at Wounded Knee,138 civilian law énforce- -
ment -apparently relied upon lmhtary support"i

: National Guard.and U.S.- Air Force personnel con:
-_ducted - aerial reconnaissance photography of ‘the

- ‘maintained -military_vehicles. in the area of the -
giege.13® Two regular Army colonels (Title 10 per- "~

- on these challenges raised questions about_the le:.. .

“er found the military involvement  at. Wounded. .

varicus stages of the post-raid siege, including the day of the use of CS

'P.Snpp. 368 (D.S.D1974); Uuihd Slda v..Red FealAer, 392° F.Supp.
v. McArthur, 419 F'Snpp. 188 (D.N.D, e

sive or indirect, such assistance did not violate the
Posse Comitatus Act.143
In order to resolve questions raised by the
Wounded Knee cases, and at the urging of the De-
fense Department and Justice Department, Con-
gress adopted the above distinctions set forth by
the Red Feather court14¢ and, in 1981, enacted a
~number of general exceptions to the Posse Comita-
tus Act.145 In general, the 1981 exceptions author-
" ized the military to make available to civilian law
"enforcement ‘agencies information collected during
mxhtary operations, training and advice, the use of
- military equipment’ and facilities, and the use of
- some Defense Department personnel.14é¢ However,
direct partnmpahon in law enforcement activities
. like search, seizure and arrest was prohibited.147

b. The war on drugs -

By the mid-1980’s, there was little question that
the Nation was struggling with a major increase in
illegal drug importation and use, and Congress
summoned a massive increase of resources to
confront this modern scourge. The fiscal year 1989
Department of Defense Authorization Act signifi-
cantly expanded the role of the National Guard in
support of law enforcement agencies.!4® The fol-
- lowing year, the role.of the military was expanded
~:further in the fiscal year-1990 Department of De-
“fense-Authorization Act.which “directed the U.S.
-*Armed Forces, to'the maximum extent possible, to
~tonduct’ nulxtary training -in. drug interdiction
" ‘areas.” 149~

After Congress and the courts expanded permis-

.sible military assistance to civilian law enforce-
ment and the Defense Department assumed the
lead in the war on drugs, military assistance to
law enforcement greatly increased. This increased
use of military personnel is most noticeable with
the National Guard because of fewer legal restric-
" tions'on its use.”

¢. The Natwnal Guard and the Posse Com-

: itatus Act under current law
. The National Guard, for reasons that are at.
" least partially hxstonca] is not subject to the same
* legal restrictions placed on active duty and reserve
military personnel with regard to involvement in

U3 Sanches, s T
Miid at 7 (ahng o 10 U.S.C $371-375, as subsequently amended
by Pub. L. No. 100456, 102 Stat. 117 (1968)).
Research Service, supra note 54, 23. See also De
&mo t Authorization Act of 1982 §905, Pub. L. No. 97-86,
95 Stat. 1114, as amended by National Defense Authorization Act Fiscal
Year 1969 §1004, Pub. L. No. 100456, 102 Stat. 2043 (codified as
-~ .amended at 10 US.C. §377).
WI‘USC.. Ch. 18,7 ™ .
: WO JITF-8 Operational Support Planning_ Gddo (aﬁng Pub. L. 100-
GEG l& SuL 1218, 2042, codiffed ai.10 US.C. §124 (See Documents
beommittees by the Department of the Tressury
imm. was. at. Appendix (hereinafter Treasury Documents]l. The
Appendniopnbluhad mlelylS«alw 32 U.S.C. $112 for the Na-

Cusrd, -
- "'JTP—G Opcndoul Support Plann'lng Gdde. ’Pnuwy Docmh

"108786, T08788. See also 10 U.S.C. §3710b).
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civilian law enforcement.150 Having evolved from
the State militia concept, the National Guard
holds the unique position as both a State and a
. national military force. Thus, a National Guard
~ -~ - “'member can wear a U.S. Army or Air Force uni-
* form, fly in.a military aircraf},.receive Federal
. mnhtary pay_and “allowances, .be- covered by the :
* . Federal Torts Claims Act and Federal military -

7 .. tia, having a Governor for a Commander-in- Cluef

[ _rather than the President of the United States,
The ablhty -of the National Guard to perform
. mxhtary service in this capacity exists because the
National Guard has three different “statuses”
B under the law. The first two are a Title 32 status
(also called “state active duty” status) and a “pure
state” status. Under either a Title 32 or “pure
. state” status, National Guard troops are under the
command and control of the Governor of their
State and the Posse Comitatus Act does not
apply.15! However under current law, while the
National Guard is in a Title 32 status and under
the command and control of the Governor, it is
. still funded with Federal funds.152 An example of
‘2 the ‘National Guiard: being in & Title 32 status-is
e * wheén" National Guard personnel are- conductmg
5 counterdrug operations, . - - Gl
¢ 7wl The third National Guard status is called “’I‘!tle
10" or_“federal active duty” status: Title 10 status
occurs when Congress or the President takes af-
_firmative. action to “federalize” a National Guard
" “unit as in the case of a natural disaster or civilian
disturbance. Only in a federalized status are Na-.
tional Guard troops under command and control of
the President of the United States. Under this sta-

- tus, the Posse Comitatus Act applies. .

el -Aside from the Title 10 status and Wounded
:7 - _ . Knee ‘cases; the Posse Comitatus Act has been
. widely interpreted as not applying to the National
_ Guard.: Thus under current law, the leadmg inter--
" pretation of the Posse Comitatus Act is that unless
otherwise prohibited by policy directive, regulation -
--or State law, the National Guard can participate .-
act:vely in cvilian law enforcement. The National
. Guard, however, does implement similar proscrip-

1eRich, The National Guard, Drug Interdiction and Counterdrug Ac.’

tivities, whm&mwumumhgmlmmf‘in Fed-.
eral Service,” 35 Army Law, 1 (1994). Active and Reserve military per.
sonnel are both subject to the proscriptions found in the Psse Comita-
tus Act, while the Posse Comitatus Act only applies to National Cuard
penonnd when they have been called “into federal service.”

L. W) During the Waco incid 30 ""’"““"“““
e ng aco incident, the National Guard was operating under - N. 1 Guard Coun!cu'kvc

itle 32 or "state active diity” status as it provided sssistance to the ATF
andi‘Bl Bymwgu\gstq@ldﬂuNebtuhundMD-bh_ f

a:ihhf,-

low’ pu!e ‘State’ -um 0o Federsl funding otxurs. . -

~“medical care. Yet, he or she can perform this mili: -.
‘tary service not only as a_member..of the .US, "
Armed Forces; but.as a member of the Staté mili- -

P Muvhﬁewmm-uﬁ:ﬁn‘ ;
or ive, m«.mmm.umoruumwcmwu. ..

tions as the Posse Comitatus Act by regulation °

even while in a Title 32 status.153

_ d. Active duty personnel & the Posse Comita-
tus Act under current law

Unlike the National Guard, active duty uubtary

.-personnel clearly fall -within the proscriptions of
. the Posse Comitatus Act. Any assistance they pro-.
“’vide to civilian law enforcement personnel must

" _either within ‘a statutory exception or expressly
authonzed by the U.S. Constitution.

Many of the statutory exceptions to the Posse
Comntatus ‘Act have been enacted in the last 15
" years and evolved from a desire to support

- counterdrug efforts. Title 10 U.S. Code, Section

371 et. seq. outlines the types of routine law en-
forcement assistance that active duty military per-
‘'sonnel may provxde Such assistance, includes
equipment, training and advice."

One of the most important issues for a civilian
law enforcement agency in deciding whether to
seek and accept military assistance, is whether the
agency must reimburse the tmht.ary for the assist-
ance provided. Generally, a civilian law enforce.
ment agency must reimburse the military for the
cost of assistance, except under three cir-

cumstances. Rexmbursement may be waived if the

. -assistances (1)'is provided in the normal course of
:military training; 154 (2) results in a benefit to the -

unit providing the support “that is substantially
~.equivalent 'to ‘that which would otherwise be ob-
.tained from military operations or training;” 155 or
(3) is for counterdrug operations.156

The counterdrug statutory waiver has come to
mean in practice that before a waiver of reim-
bursement can occur under the counterdrug oper-
ation exception, the civilian law enforcement agen-
¢y must demonstrate the existence of a sufficient
_“drug’ nexus”
“there is no deﬁned standard for what constitutes

a “drug nexus,” it is essentially a quantum of cred-
|ble evidence that links an otherwise non-drug in-
vestigation with the existence, or well-founded be-
" lief of the existence, of significant illegal drug
crimes.

This waiver for - counberdmg operations devel-
oped when- Congress created a specialized subset

: of military assistance for counterdrug operations

~in 1990.158 Military assistance for counterdrug op-
erations provided under this statutory authority is
on a non-reimbursable basis, which means civilian

183 Rich, supro note 150. The National Guard Buresu policy on anthor-

fzed mppat to law enfomment currently lists 16 approved counterdrug

the parameters of the approved list most

t of Defense approval. See also NGB Reg. 500-2 and
Coo«tmawt‘c Handbook,

T ’12 Us.C. §371. o
wePyb. L. No. 102-190 nosé ‘105 Stat. 1484 uom See also Pub.
\!o. 101-510 llOO‘ 104 - Stat.-1629 (1990) and Pub. L. No. 101-189

1212, 103 Stat 1567 (19892 ’

7 Office ce of the Department _of Defense coordinator for Drog Enforce-
ént Policy and Support Memorandum, Subject: Priorities, Policies, and
~Procedufes for DoD CD Support to Domestic Law Enfarcement Agencies,

28 Jaln‘% Defense Documents 109118, at (11,
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law enforcement agencies do not have to reimburse
- the military for the assistance. Instead, Congress
- provides a separate fund to_the nnhtary for this
_type of assistance. However, these funds must be

:"" enforcement sagencies for counterdrug’ operations,

"these oounterdrug funds.
- A further . formahzatxon of the- mxht,ary'e i
fereased support _to the war on drugs irivolved the

- Joint Task Forces to increase the coordination be-
. tween the military and dvilian law enforcement
agencies and to increase the civilian agencies’ ac-
cessibility to regular army assets for counterdrug
operations. For the Southwest border region where
the ATF investigation of the Davidians took place,
Joint Task Force-Six (JTF-6)16° was responsible

. for the operational support to ATF by active duty

military personnel, -
JTF-6’s Operational Support Planning Guide, in

= of : nnhtary support capabilities is ever all-inclu-
~=zgjve.” Innovative approaches:to providing new: and
<= more effective support to law enforcement agencies

" “the Posse Comitatus Act proscriptions since the

1973 Wounded Knee cases. This observation fore- -

shadowed the potential for military involvement
that was realized eventually at the 1993 Waco

- events ‘ -

2. Interstate use of Natwncl Guard by Govemors"' B
~ ‘There is a common practice among the States of. .

" . .using. National Guard personnel across State

./ lines,162 States enter into memoranda of .agree-
_ ment w:th one another whxch pm\nde for the mu. .

"'!nenﬂylw lbebelen-ebeprtment.nthodnmﬁonol&u' '
gress and the President, “tasked four war fighting, regional: Command. -
er’s in Chief (CINCs) 0 carry oot the drug interdiction mission. The -

“cmcxamaeemuamcummuumm Porce,

JTF—4 at the Key West Naval Alr Station, Flarida. The Pacific Com-

-r mand CINC (USCINCPAC) established JTF-5 at the Alameda Naval Air
Station, the CINC (or Countinental Defense

California. And,
m( USClDI:nCFOk)‘ o eatablished JTF-6 at Fort Bliss, Texas.® Sanchez, supra
al
l-:r#-e-uuuummnmummnam«m
© —-. .. . inog(operational) for military
= ogendel.l'l'&shloutodetﬂhn,
um«zm-).u{ummmaﬂ,sme.mwhwm

with the use of the Alabame Naticoal Guard in Texas.

~..-used solely for. mxhtary assistance to civilian law

: Significant portions of military assistance provided: -
to ATE and even the FBI were funded through -
.. cant legal issues arising from the use of memo-
- rarida of agreement will be highlighted. While the
" creation of Joint Task Forces 169 between civilian -- National ‘Guard has attempted to address these

..drug law enforcement agencies and the: regular- )
army. The Defense Department “créated ~ these

: explaining its support capabilities, states, “No list .

- are constantly sought, and legal and policy bar.. :

“:riers to the application of military capabilities are - :

..-gradually being eliminated.”16! This ‘quote from ..
the JTF-6 Operation Support ‘Planning - Guide:

- clearly and succinctly describes the weakening of -

[

tual use of National Guard forces across State
lines. However, these agreements raise several
legdl concerns, particularly when the National
Guard personnel are used to assist civilian law en-
forcement. =

- Although a thorough exammatxon of memoranda
“of agreement is far beyond the scope of the sub-
committees’ ‘Waco™ mvestlgatxon. the most signifi-

legal |issues, the ~Defense - Department and the
States have failed to 'adequately address the poten-
tial legal probléems which “memoranda of agree-
ment raise. Two major legal concerns are (1)
whether these memoranda of agreement, or other
similar agreements between states are either a
‘treaty, an alliance, or confederation in violation of
the U.S. Constitution, or at the very least a com-
pact requiring congressional ratification; and (2)
whether these memoranda of agreement or similar
agreements attempt to supersede State constitu- -
tions and statutes without legal authority.

a. States’- power -to enter memomnda of

. . agreement

Only the; Congress 163 and the President (to the
extent presently delegated by law) have the power
itouse. military force across State lines. Many
argue that any agreement between States to con-
..cert their military forces for the use of force for
any purpose constitutes a treaty or an alliance.164
However, the U.S. Constitution specifically pro-
hibits States from entering into treaties in any in-
stance,16® and into alliances or confederations
without congressional consent.188 Applying such
- an argument would mean that the use of the Na-
" tional Guard for law- enforcement purposes across
-State lines is strictly prohibited by the U.S. Con-
stitution. The National Guard Bureau takes the
position that such interstate use of force is prohib-
‘ited, but the 'contrary opinion is advanced by the

g

can “"ﬂnCmpullhaﬂhlaner « « to provide for calling forth the

Militia to execute the laws of the Udon.enpptuiuwmﬂonl, and
repel invasions.® US. Const. art. [, §8, cl. 18.
84The U.S. Supreme Court, in US Steel Corp v. Multistate Tox
Commission, 434 U.S. 452 .12 (1978) discussed the distinctions between
treaties, compects and mere agreementa. “Military alliances” are cited as
examples of treaties. The Court quotes Story to the effect that: “Treaties,
alliances, and confederations . mﬂymﬂhyndpdﬁ-
ulomdenndmmbymsmf cts and agre
such as questions or boundary; interests in land sitoate in the territory
. of each other; and other internal regulations for the mutnal comfort and
convenience of States bordering ench other.® 434 US at 464 See alwo

PO . 33 USC. §109 (b) which infers that States do not bave the autharity
;. torsmploy their militis (Le.,. the Nati

tand,

1 Cuard) their boand- '
aries, “Nothing in this title Kmits the right of a Stats or Territory .

""" to use the National Guard or its defenwes forces autharizad by subsection
N (e)nﬂﬁn(ubadc&dmdmcmuitbwwnd

sintaining potice or .

15 The treaty-making px hsduiuly vested by the Coanstitution,
hu..ma.-mm. dvice and ¢o ntoﬂh" te. U.S. Const.
art 2, §2, el T :

x-u.sc.A.cmf.uu §$10,cl. 1.
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Defense Department General Counsel and the
Army Staff Judge Advocate.167

The National Guard Bureau further argues, also
contrary to the Defense Department General .
-Counsel and the Army Staff Judge Advocate, that
even if such’ ‘agreements among States ‘are not .
- treaties, they are at the very least compacts whlch

:hance State power, then-it would constitute a com-

- Guard memoranda of agreement enhance State -

fore, encroach on the President’s power to either
deny or command and control such interstate use.
Thus, the National Guard Bureau believes they re-
quire congressional ratification.170

Currently, none of the memoranda of agreement
{or compacts) involving the use of National Guard
personnel across State lines for law enforcement -

purposes have been ratified by Congress. Although . .
the Southern Governors’ Association recently -

amended its Southern Regional Emergency Man. -

National Guard Bureau,:to preclude the uséof
foree across Stabe hnes and seek: oongressxonal a;»

e D bona! Guard assxstanee to law enforcement agen- .
cies is occurring under the guise of memoranda of
agreement, not congressxonally approved compacts.
" Moreover, this issue expands beyond direct in-
volvement in law enforcement actions, such as
Waco, to the use of the National Guard for inter-

o state- assistance in disaster171. and emergency re- -
TF 77 77 lief In fact, the issue has arisen with. respect to - -
. " the’ proposed use of non-Georgia National Guard.
units to assist the Georgia National Guard during
: the 1996 Summer Olytnpics, in Atlanta, GA.

'“N-hmdcndwlmlumndmww«md

‘National Guard for Law Enforcement: Constitutional Issues and Need 4;‘

- far Congressional Ratification of Interstate Agnenmu" (Ranuvd by_
subcommittees an March 12, 1996).
mys, Cuul.ut.l §10, & 3. Ndnnwhbdmnthm

mubdhmmdmndnuqlppbamdthhdamhhm- '

L -v.llullidachCanmlua‘m.mU.B.mn.“ (1978)
(citing U.S. Const. art. 1, §10, cl. 3) See als, Virginia v. Tennessee, 148
uﬁm’&m that th pu-ﬂnm {nquiry is

er urge that the ¢ one of poten-
tiel, rather than actual, impact oa federal supremacy. We agree.” U.S.
- Steel Corp. v. Multistate Tax Commission, 434 US. 452, 472 (1978). This *

i:&dmbe&mmtmmmSJAhmtmmw
wm&hmmmdmwmﬁmmlyﬂﬂwy

. of F
dz'N:&:ml Guard Draft Legal M.
The subcommitiees.

. _feqmre the consent of Congress 165 If ‘an_agree- - -
“*=-ment among States results in a pot:enua! encroach— :
ment on Federal authority or a tendency to en- -

.:pact requiring_congressional consent.1® The Na-. .-
.~tional Guard Bureau argues -that_these National -

. power by allowing Governors to command militia. -
. employed for force across State lines, and there--

et agement ‘Assistance Compact :at the.advice-of -the- .

ilhmutpouﬁonoﬂhemwcudhuu. However, the posi.. .

b. Memoranda of agreement may attempt to
supersede State law without legal au-
thority

During the ATF investigation of the Branch
" Davidians, National Guard assistance to ATF
- came not only from the Texas National Guard, but
" from the Alabama National Guard.17? At the be-
hest of the ATF, the Adjutant General of the
.Texas National Guard' requested and received sup-
port from the Alabama: National Guard to take
- aerial photographs. Those aerial photographs were
~taken on January 14, 1993. This assistance was

- authorized by a “memorandum of agreement” be-

~tween the Adjutant Generals of the Texas and Ala.
bama National Guards which simply provided for
the use of the Alabama National Guard at the re-
quest of the Texas Adjutant General. However, a
review of the State laws of both Texas and Ala-
bama raises legal concerns with the legal author-
ity for conducting this interstate National Guard
operation.

Texas law requires that, “{a] military force from
another state, territory, or district, except a force
that is part of the United States armed forces,
‘may not enter the state without the permission of

“who were_mvolved in post -raid National Guard in-
‘vestigations of the Waco incident have stated that
" Governors Richards did not approve the use of the

"‘Alabama Nationa! Guard. Military documents in-

* dicate that Governor Richards was unaware of the
- extent of even the Texas National Guard's involve-
ment until after the failed raid occurred.

An examination of Alabama law indicates that
the Alabama National Guard had no authority to
conduct military operations outside Alabama be-
cause the Governor’s authority over the Alabama
. National Guard .appears only to extend to the
.State’s boundaries.}’ Thus, it appears that the
"~ Alabama National Guard entered and conducted

military operations in Texas without the proper

authonty to do so.

If the Alabama Governor’s command and control
authority ended at the Alabama State line and
Gov. Richards did not approve the Alabama Na-

~tional Guard’s entrance into the State of Texas,

then several questions are raised: Which governor
had command and control of the Alabama National
Guard unit? Who (Texas, Alabama or the Federal
Govemment) would have been liable for claims of
injury and property damage had any occurred? If
the Alabama unit is considered to be operating
outside its scope of employment, would its person-
nel_lose. Federal Torts Claims Act’s protection
-against personal liability? And, would the National
Guard _personnel’ nsk losmg their military healt.h

S

“’AMAMBM“TM Nndan-l Guard CauntadmgSwt

th.'l'Xu(Apﬂa lmlwabmmhpobcdbun@-
memhlmm
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. care and other military benefits in the event of an

accident?
Memoranda of agreement currently used fail to
address the intricacies which State laws present

" JTF-6, NORAD and the National Guard.182 Non-

operauonal support which- would include, but is
not limited to, equipment, institutional training,
and use of facilities would be provided by the Re- .

..and they do not appear to have legal authority to- - gxonal Logmhcs Support Office. 183

THE MILITARY ASSISTANCE ACTUALLY PROVIDED _
The pre-raid lmht.ary ‘assistance in Waco was

~ provided through active duty and National Guard

counterdrug units based on an alleged drug nexus.
Much of the post-raid military assistance to the

" FBI and ATF also came from counterdrug units

and funds. Central to understanding how the mili-
tary became involved in the Waco matter is an un-
derstanding of how ATF's initial request for mili-
tary assistance, based on alleged drug mvolve-
ment, progressed. .

' 1 Overvtew

‘Mxhtaty support to counterdmg operatxons along
. the Southwest border of the United States is de- -
axgned “to assist law enforcement agencies in their -°

" mission to detect, deter, disrupt, and dismantle il-

legal drug trafficking organizations.”176 Thus,

".supersede State constitutions and statutes. Be-- -
_.cause State laws differ, these ‘questions miust be -

addressed on a case by case basis'if States are

 going to engage in the interstate use of National - -lations of U.S. drug laws, i.e., have a “drug nexus.”
.Guard personnel. = . '
‘n “THE ' BUREAU oF Awonon, 'ronAcco AND sz-

" ARMS’ REQUEST -FOR: MILITARY ASSISTANCE AND

" ments dated as far back as March 15, 1990, des-

- To receive assistance through Operation Alliance

~-and from these organizations, the divilian law en-
forcement investigation must-involve criminal \no-

"Having initiated 232 Operahon Allance investiga-
- tions through™fiscal .year. 1989, ATF was no
‘stranger to- Operation Alliance’s counterdrug mis-
sion and its drug nexus prerequisite. In fact, docu--

ignated ATE Special Agent Sarabyn, and ATF Spe-
cial Agent Pali, the ATF coordinator for Operation

. Alliance during the Branch Davidian investigation,

as ATF coordinators for military assistance,185

b. Chmnolog){ of ATF’s request

The chronology of ATF's request for military as-
' sistance provides insight into how early ATF want-
ed military assistance, how the military and ATF
became concerned with the drug nexus issue, and
how the military’s concerns changed the scope of
-- military assistance provided.

As early as November 1992, ATF agents were

- :; discussing- the need for nuhtary support with Lt

military support acts as a “force multiplier,” allow- ,

ing law enforcement agencies to focus on “interdic:
tion seizure actions.” 176

When a drug law enforcement agency!?? re:
.quests counterdrug military assistance along the

Southwest border, that. request is received and re-

viewed by Operation Alliance, which acts as the
clearinghouse.!?® The request is then coordinated
with support organizations such as JTF-617 , the
“North American Aerospace ~Defense Commandv
(NORAD) 180 the Regional Logistics Support Of-
~ fice 181 and the pertinent National Guard. Oper-

’ 'msvas 08789.

--ational - support xs prov:ded as a joint effort by

1% JTF-8 Operational Snpport lenhq Guide. ‘l’nunry Documh

174, at TO8790.
al
"'A&wh'mtwhnhvmtmmt

has jurisdiction over drug laws. ATF was aothorized b investigate nar-
cotics traffickers who use Srearms and explosives as tools of their trade,

oa Afliars e the dearinghoase foe all iviian law enforee-
ment uqu-tl for military suppart nlaw the Southweat border. Oper-

35

" Col. Lon Walker; .the-Defense Department rep-
. résentative to ATF.188 In his “summary of "
".events” 187 November entry, Lt Col. Walker spe-
~cifically’ states that, at that time, he was not told

- of any drug connection,188
By December 1992 (almost 3 months before the

raid), ATF agents were requesting Close Quarters
Combat/Close Quarters Battle!® (CQB) training
by U.S. Army Special Forces soldiers for ATF
agents.190 A basic CQB course takes a minimum of

3 JTF-6 and NORAD employ sctive duty wmilitary personnel. The

State National Guard personnel are in a Title 32 statos.
- 83JTF-8 Operational Support Planning Guide, Treasury Documents

bqﬁnﬁcs«bmnumd«mmm%m&nh
MdGmchGoum»mApprvpﬁaﬁmciulBummMAp
pmpna&rbl. lolilCong.. 2d Sess. 688, 695 (1991) (luwne;tK;(Sl&
pbea ggins, Director, mtdw Bureen cohol,
‘l'oh.euomdl"irurms).
18 Memorandum from Special Agmti:dduhk Tactical Operations
g‘mm;or;oiheATFSAClhmnn Bouston, and Los Angeles
15,1 T‘Imy TO06661.
Lt Col Lon Mcnqumhnmym:mh
'roonu .
srld,
ms/d
1Clcse Quarters Battle involves mnhnuhdmiqun-hiéin
clude advanced marksmanship, use of special parpose
ﬂomdanohdoulndodmnmwtmﬁadbymn,
specially trained units agninst static or halted man-made to de
feat a bostile (orce with a minimum of collateral damage.” Headquarters,
.US. Anny Special P‘m hnamamm
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2 months and advanced CQB training takes a min-
imum of 6 months. Moreover, CQB -is the type of
specialized training a terrorist or hostage rescue
team such as the FBI Hostage Rescue Team would

~.use. CQB is also a perishable skill requiring fre---

' ‘:“quent/contmuous training that ATF, as an agency,

" surprisingly, neither the documents from the -
... Treasury._investigation,-‘nor the_ Txeasury Report,v.-' :
"itself, never refer to this request, . ©..-

—eze o

However one military document. fumxshed to

: " “the subcomrmttees .as part of their document re- .-
‘quest . specifically - states that no written docu-

*““mentation.is available on this extraordinary re- -
' there was no known drug

‘quest by ATF for CQB training.!! This is the case
despite ongoing discussions in 1992 and early 1993
within the senior ranks of the U.S. Army Special
Operations Command regarding the prudence of
" ‘'making SOT 192 /CQB training available to civilian
law enforcement and foreign military personnel.193
These discussions are significant because they
again foreshadow the potential use in civilian law
enforcement of highly specialized military training,
designed and intended for military operations.

On December 4, 1992, several ATF Special

F Agénts, including t.he SAC’s of the Dallas and

- Houston ATF offices, met at Houston’'s ATF field
»toffice for the first time to discuss-the Waco:inves-
" tigation.184 In attendance were SAC Phillip-J.

R .Chojnacki;’ SAC-.Ted - Royster; - Assistant Spec:al_
.. Agent . in .. Charge James Cavanaugh; " Resident-

- Agent in Charge Earl K- Dunagan; Special ‘Agents
" “Aguilera, Lewis, Petrilli, Buford; K. Lattimer, Wil-
liams, Carter, and John Henry, 195 Also present at
that meeting.was Lt. Col. Lon Walker, the Defense
Department representative to ATF. Lt. Col. Walk-
er's notes of the meeting reveal that he explained

6 by military message, dated 4 January 83 (within a very cloae‘ proxim-

- ity to ATF's request for CQB), that the USASOC would provide CQB ..
. Special Operations Training CQB/SOT treining to law enforcement

agencies. “It is anticipatad that CQB/SOT training support requests may
be filled by the U.S. Army John F. Kennedy Special Warfare Center and
- - School (USAJFKSWCS) or other units that include CQB/SOT as part of
- their METL." The memorandum goes oa to state that USASOC and
- © UBASFC(A) have only sgresd to provide CQB/SOT instruction to the
© UZS. Border Patrol Tactical Uait (BORTAC)
1B1°SOF Assistance to Fedenl Law Enfcnammt ia Waco, Tenn. De-

., fense Documents D-1116A.: - ’
153507 stands for Special Oyzntim ‘h-uning. Mlhoqh SOT is not L

an official military term for Special Operations Truining, i.e., it is an ac:
rooym for a course taught at the US. Army John F. Kennedy Special
w.rrmanu.ndwwsurxswm),uwmuwhaeu
{dentify Special Operations Training b that is how it {s used by
bylbecubmduuimuﬁpm

quarters, USASFC (A) Policy Letter on Close Quarters Combat
'l‘nming(?‘ Nov. 1993) (vanumbered) for discussion on proper usage of

'“S« memorandum of 3rd Special Forces Croap, Hesdquarter's

Memorandum on Special Operations Truining and Close Quarters Batul
(21 Sept. 1992) (unnumbered); See also memarandum of U.S. Army Spe-

. _cia)_Forces. Command_(Airborne). oa .USASFC policy (for. conducting .
"mnm&vgmmhtbemdnenm United States (23 Feb, 1993) ...

) (unumbaad),;nd»l!udqunm US. Anq Special F.

" port of ATF® (July 14, IMLM Docaments T

.

to those present “that the military probably eould
provide a great deal of support and [that he] sug-
gested things like aerial overflight thermal photog-
raphy.” 188 Lt Col. Walker's notes also state that
he explained “that without a drug connection the
nuhtary ‘support ‘would be on a reimbursable

- i8 not designed .to maintain or utilize. Somewhat - -basis.”397 This reference to reimbursement is sig-
" nificant because it ‘reveals that -military aid was,

‘88 of that date; understood to require reimburse-
. ment by ATF unless a drug nexus could be identi-
i fied and articulated with sufficient specification to
--warrant military aid on'a non-reimbursable basis.

Lt. Col. Walker’s December 4th entry is followed

by a handwritten note that states “Aguilera said
nexus,” 198

On December 11, 1992, Special Agent Jose G.
Viegra, the Resident in Charge (RAC) of the Aus-
tin, TX ATF Office, met with representatives for
the Texas Governor’s Office about the role of the

" military in any potential ATF action involving the

Davidians.19® Representatives of the Texas Gov-
ernor’s Office present at the meeting were William
R. Enney, Texas State Interagency Coordinator
and his assistant Lieutenant Susan M. Justice, As-

sistant Interagency Coordinator of the National ..

~Guard Counterdrug Support Program.2%0

This meeting was requested by ATF to discuss

:’-.:spec:ﬁcally what types of military assistance were

- available ‘to. the” ATF for its raid on the Branch
.Davidian residence??! in Waco, TX. During the

'i:-'meef,mg, -Special Agent Viegra was told that mili-
- tary ‘agsistance ‘through Operation Alliance would
“not be available unless there was a “drug nexus.”

That meeting constituted the second time in 8
days that ATF agents inquiring about xmhtary as-
sistance were told of a drug nexus prerequisite. At
the December 11, 1992, meeting, Enney asked the
ATF agents to determine whether a drug nexus

" did in fact exist. -

Three days- after their meeting with ATF, the
Texas counterdrug representativés received a fac-
simile of a letter dated December 14, 1992, on
“Houston SAC letterhead” from the RAC of the
Austin ATF office, Earl K Dunagan; requesting
military assistance from the Texas Counterdrug
Program.202 The military assistance requested

" _from the Texas National Guard was for aerial re-

connaissance photography, interpretation and
.evaluation of the photos, and transportation of

1961t Col Lon Walker's summary of events. Treasury Documents

T007884.
w74,
184
19 Memorandum from Ccnea Callashan and Robert Tﬂm o Ceafl
Moulton and Lew Merletti, "Chronology and Witnesses Re: Military Sup-
of ATF” (July 14, 1993). Documents T004589.
P“" 20/d. Mr. Enney was designated by Texas Governor Richards as the

- Texas- State represcatative for Defense Department coordination of the

Texas Nationi] Guard Counurdﬂg Sopport
---33The Branch-Davidian res tam‘mmmnd' by ATF,
during the invéstigation, and the’ me& and other cornmentators sabse-

-quently nwmnhmmrwnhnﬂdcmlym
“structure.
"Meumndm&mwm&!hhnnndﬂabmfmhw‘

)(oulton and Lew Merletti, "Chronology and Witnesses Re: Mlh(ny Snp- -llonllon and Lew Merletti, “Chronology and Witnesses Re: Military Sup-

ponel'Aﬂ‘(JuJyu.lm)hmymnum TO04550.
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ATF agents aboard the aircraft during the recon-
naissance.203 Although the request did not men-
-tion suspected drug violations (drug nexus), as
" would be required to secure non-reimbursable as-
‘sistance-or military assistance from a ‘counterdrug

* Force Command
~Torequest. 3O v e s B
N " Lt. Col. Pettit told National Guard investigators
7 that he provided his approval because the request

" required . another. ‘person’s approval as. well 208

er, initialed his approval on the

:- ~answered questions. Did-Lt.. Col. Pettit assume a
nexus existed or that one was not needed?
...Did he believe that the request should be approved
despite the absence of legally required drug nexus?
Or did he believe that ATF would. reimburse the
National Guard? These questions repeat them-
selves throughout the approval process, and are
raised here to illustrate the difficulties encoun-
tered in disentangling a past approval of military
aid involving a drug nexus. . i
Two days after Lt. Col. Pettit’s approval, Special
- . Agent Aguilera informed Lt. Col. Walker on De-
“¢ember 16, 1992, that he received a facsimile from
... .Mark Breault in Australia suggesting the exist-
: ' - ence of a ‘methamphetamine lab at the -Branch-
~ Davidian residence.20¢ Mr. Breault was a former
- =" Branch Davidian who left the group on bad terms,

% “and -exhibited strong person m

animosity toward
. .... Koresh and several of the Davidians.®- "~ - =" =

The following day, Decembér 17, 1992, SAC
Phillip Chojnacki held a meeting in his office with
Special Agent Ivan Kallister, Special Agent Davey
Aguilera, and Lt. Col. Walker regarding the Waco
investigation.207 According to ATF, Lt. Col. Walker
. told SAC Chojnacki during the meeting that the

Defense Department could provide non-reimburs-
_. able military support if there is a “suspicion of
- drug activity.”208 Aguilera was subsequently in-.

_structed to “actively pursue information from his
1. .~ informants about a drug nexus.”209 Additionally,
- - . ATF Intelligence ~ Research Specialist Sandy

Betterton -searched criminal records to determine .
if Branch Davidians had “some” prior.drug of-..

7. . fenses310 It later was determined that only one
- - Branch Davidian had & prior narcotics convic-

- tion,211 v : v

~ January 6, 1993

_ overflight of the Branch Davidian residence and

myd

ool (.3
8 Moeting with Army National Guard Brigadier Ceneral Sagsveen, in

Joulton and Lew Merletti; “Chrosology and Wi

: Malton ard Lew Merletsi, itaesses Re:
7”:.1’{‘A1?'(de'u. lgﬂ).‘h-ury Documents T004589

=~ unit,” Lt- 'Col. Pettit, the Texas Counterdrug Task

- “However this decision, in itself, raises several un- "
- guards and drug manufacturing facilities.” 214

was the first National Guard -

Washington, DC (October 19, 1995). - S e e L
2 Meriorandum from Colleen Callahan and Robert Tevens to Geoll -

their auto body shop, called the “Miag Bag.” This
overflight was conducted by the Texas National
Guard Counterdrug unit in a UC-26 counterdrug
- aircraft. Forward Looking Infrared (FLIR)3!2 vid.
" " eotape taken during the overflight indicated a “hot
_..spot” inside the residence and three persons out-
_ side behind the residence"whom ATF designated
" a8 “sentries.”3!3-The Texas National Guard con-
" ducted five more reconnaissance/surveillance over-
" flights over the Branch Davidian property from
' February 3, 1993, to February 25, 1993. These
overflights were conducted to “search for armed
" On the same day as the first National Guard
overflight, January 6, 1993, Richard Gamer, Chief
of Special Operations Division of ATF, drafted an-
other request on ATF Headquarters letterhead di-
rectly to Colonel Judith Browning, Director of
Plans and Support, of the Office of the Department
of Defense Coordinator for Drug Enforcement Pol-
icy and Support.218 ATF requested the loan of var.
ious office equipment, a refrigerator, cots and
sleeping bags to be made available on January 11,
1993. The letter states that the ATF was inves-

" tigating violations of "firearms and drug laws” and
. requested the equipment as “part of Defense De-
-~ partment - support__for - counterdrug ‘effort.” Col.
= Browning resporided. by. letter on January 15 ap-
-:* proving the support to be provided by the Regional
= Logistics Support Office 216 in El Paso, TX.217 The
. - same questions asked of Lt. Col. Pettit above must
---be asked here of Col. Browning. Here, as with Lt.
Col. Pettit, key documentation justifying the de--
ployment of non-reimbursable military aid on the
basis of a proven or suspected drug nexus is miss-
ing. Yet, Col. Browning approved the request and
directed further ATF requests to be made directly

to the Regional Logistics Support Office in Texas.
... Within_a week after Col. Browning’s response,
‘Garner sent a further request to Major Victor
Bucowsky, the Officer-in-Charge of the Regional
Logistics Support Office requesting an MOUT 28
site for Special Response Team training, driver
training and maintenance support for Bradley

025 FLIR, also called & Thermal Imaging System (TIS), i & type of

ybo&g‘ hich {mages thermal heat sources,
. n %ms&nm&‘mm and

) “Chronology
Witnesses Re: Military Sapport of ATF® (July 14, 1953). Tressury Doco-

1990). Tressury T006663-006664. Despite ATF oot (ollowing
p::—. ‘u by‘:luaurymdinhtharngmhm
aware ts.
TR = ‘
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fighting vehicles, seven Bradley fighting vehicles,
and on-call support in the event a siege oc-
curred.21? This was the largest request for assist-
ance in Regional Logistics Support Office’s history

‘and eventually had to be supphed by Texas Na-
_Logistics Sup-

~ . port Office 'was unable to handle ‘& law enforce—.

tional Guard becaiise the Regional

. ment ‘Tequest of such magnitude.229_ .:
- On February 2, 1993, Operation Allmnce made a

request to the’ Commandmg Geriéral of JTF-6 for . .-

counterdrug missions in late February 1993; (3) di-
rect support by Texas National Guard oounterdrug
personnel who conducted an aerial diversion the
day of the raid on February 28, 1993; and (4) post-
raid support to FBI and ATF, -

.-Six surveillance overflights were conducted by

. .counterdrug Nation_al Guard units, Aerial photog-
- raphy 'missions --by “the-- Texas -National Guard

) began on January 6, 1993.237 The January 6 mis-

"“the tise of Special Forces personnel assigned to his

+ organization.23! Lt. Col. Philip W. Lindley,222 the -

~-U.S. ‘Army Special Forces Command. Staff Judge.....
Advocate wag. nouﬁed of this request and advxsed_ ' Alabama Nahonal ‘Guiard.22° And, on February 6,

“JTF-6,”
that Rapxd Support Umt CR-SU)223
nssxstanee in actual planning and re.
hearsal of proposed “takedown” ecould vio- -
late posse comitatus law, expose RSU to
liability. [A qluestion also arises as to ap-

propriateness of RSU giving non-
METL,23¢ je, SOT/CQB training to
ATF 235

However, there again is no written documentation’

of ATF's request for t}us highly controversial train-
ing

FV__..

develop an operahons order. .

ATF and assistance actually received

.. The military assistance provided to ATF can be

separated into four areas: (1) surveillance over-
flights by counterdrug National Guard units in
January and February 1993; (2) training by Spe-
cxa] Forces soldxers assxgned to JTF—6 for

m‘hmnry Documents T004606 (dated Janoary 22;1963), '1‘006-612. '

- . Treasury Document T004610 is a duplicate of the letter except it is
dated Janoary 21, 1993 and has handwritten notes along the border,
*  ‘The potes aloag the border appesr (o indicate that JTFY-8 was respon-
;’::entwthakgrﬁun!ncmdm g,
-32 apparently refers to Title 32),
e emorandocn o toiieviee oo Spaca

. the Waco Adu:imchﬁn Rewe' (September 14, 1983} Treasury Docu-

" ments T005397, T005396,
umuémmconmmhmmawrmmbw
and Witnesses Re: Military Sup- .- -

Moulton and Lew Meriett],

dATP(J 1 Treasury Documents T004580, T004590.
Nl“ dy ‘tkeWneoinadzntPhlipUndkymuanﬁt
h&euswxm,m&ntﬁm,hhnhmmuud
:ﬁggzmwmﬂmmmdmmcm
referred to

”Ahpﬂ&mtummsmumpnndqm:‘wwpmmc«m
pany with attached aviation sseet. Rapid Support Unit Description
Paper. Defense Documents D-1353. The sub ittoss are ¢ of no
mummmbdundqu'RSUmmm
ized by emall, shart duration, interdiction missions limited to

oarmally
Sorder areas.” Id. (emphasis added). The paper states under Mission Pa.

Tameters that “the mission must be related to thé Special Operations

= :Mission Eumﬁ.ll Tuk List (wartime tasks) and m be Ml pmzpl "

T edoId.

t-h.uvhtlﬂlhllddchnbe;ohﬂndiundapnbleo(m

Pre raid. mduary assistance lequested by‘

r-n'm'hmzmmtom'

"H'-ion r.‘.aw ‘l';bUduOlETL) (nduds 'iidieu'-'irdmn‘

Witlun days. the trammg mission..by Special .
*' Forces soldiers was revised to include.only coordi- .
" " nation on Army ranges and teachmg ATF how tov

sions and. subsequent missions on February 3, 18,
and - 25, 1993, were taken by a Texas Natzonal
Guard Count.erdrug UC-26 aircraft.22® On Janu.
ary:14, 1993, aerial photographs were taken by the

1993, the Texas National Guard provxded infrared
video (FLIR) and aerial photography in a
Counterdrug UC-26 aircraft.230

ATF's request for training of ATF agents by Spe-
cial Forces soldiers went through several alter.
ations before the actual training took place. Al-
though ATF initially requested Bradley fighting
vehicles, SOT/CQB training, on-site medical evacu.
ation assistance and planning assistance, legal re-
strictions caused the ATF request to be scaled
down.231 A Special Forces Rapid Support Unit, as-
signed to Operation Alliance, trained ATF on 25-
27 February 1993, in company-level tactical C2,

‘Medical Evacuatzon training, IV ABC’s,??2 and as-

sistance with Range and MOUT sites. 233 According

to military documeénts and military witnesses who
‘appeared before the subcommittees, no non-Mis-

“gion Essentla] “Task Llst (wartime tasks) training,
;:""SO’I‘/CQB or direct involvement in actual plan-

ning occurred.234
For the February 28 raid, the Texas National

Guard supplied three hehcopters and 10
counterdrug personnel. When ATF requested Na.
tional Guard assistance, their stated mission to
the National Guard was to use the helicopters as

“a command and control platform during the raid,

lAgentRubctTmfw“

and to transport personnel and evidence after the
area’ was secured.235 Only when the National
Guard team arrived at Fort Hood for the pre-raid
training, less than 24 hours before the raid, did
ATF agents inform the National Guard personnel

- that the helicopters would be used as an aerial di-

version during the raid itself. ATF had even as-
signed one of the National Guard counterdrug sol-

““diers to hang from a monkey sling outside the heli-

557 Texaa National GundAMAcﬁoaRepat( il 29, ma), Deferne
Documents D2344 at D2346, Apr

$1230F Assistance to Federal Law Enforcement in Waco, Texas.® De-

fenn Dmu D-1116A.
edical techniques for treating battlefield injuries including intra-

. _’vewnl injections dﬂnida. clesring -airways, controlling bleeding and
‘,.4Jﬁuﬁn¢|bo&.8m mtemmtofunj ‘Petree. Dd'mubc:umb-
114 e
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copter to film the raid.33¢ The soldier was in that
position when the helicopters took incoming
fire.237 Although all of the three helicopters sus-

tained damage from weapons fire, none of the Na- - -
honal Guard support. Had : there been no drug

- nexus, there again would have been a different ap-

. tional Guard crews or ATF personnel aboard were
injiired.238" Since such direct involvement is pro-

" " hibited by National Guard Bireau regulations 229 -

5 ‘and placed National Guard personnel in imminent °

' danger, it is unclear why the National Guard con- -
__sented to ATF's “last-minute” changes. "™~
The National Guard's focal group review ot’ the 3

. incident did not shed much light on the issue. The
“summary of its report, dated April 28, 1993, and ™"
- the report itself “reveal only one major issue. The
issue deals with the pre-raid threat assessment of
the Davidians provided by ATF to the Texas Na-
tional Guard as a ‘docile’ environment. A second
_issue, which is not included in the written report
of the focal group but has been vocalized by Colo-
nel Spence, deals with the suspected methamphet-
amine laboratory at the Branch Davidian resi-
dence. Colonel Spence contends that the drug issue
is not included in the focal group report due to the
potential media interest and any resultmg Free-
dom of Information Act inquiries.” 240 -
d Wzthout the alleged drug nexus, the ATF

--most likely: would not Rave received the
-. same . mduary ass:stanoe as . was ‘pro-

-:Ulded

LY .

‘""repeatedly mamtamed that ATF would have re-’

ceived military assistance even without a drug
- nexus, but that ATF would had to have paid for it. .
However, this statement is misleading because it
fails to answer whether ATF would have received
the same training it requested from units other
than counterdrug units and for purposes other
" than counterdmg operations.

" * What'is clear is that the ATF wou]d not have re-..
- ceived military assistance from the highly trained

Special Forces units in such a short time frame

=77 and through the streamlined approval process
" “'which it enjoyed. As stated above, the ATF origi-_

- -~ nally requested Close Quarters Combat training, a
- type of training available only from" specialized "

-military units like Special Forces. ATF's request

- - was also the largest law enforcement request for
* ‘military assistance in many of the counterdrug or- -

ganizations’ histories, such as the Regional Logis-
tics Support Office. ATF further requested that its
military training be conducted less than 30 days
after its request, while even the streamlined Oper-
ation Alliance process normally reqmred 90 days.

o ﬂﬁmmlmﬁpmwmiwcmm
Documents T008376.
»BYd Inmindzaulhnmehehmpemmm{euhmm
Tressury

3:Branch Davldm mdmuvbea lheyvm HL

v ”MWMJIAWMWMQTWIQMW“
Administrative Review (March 16, 1995). Treasary Documents T008300,

Requesting through Operation Alliance also al.
lowed ATF to avoid an approval process with a -
greater potential of independent oversight.

The same conclusion can be reached for the Na-

" proval’ process. Without 'a drug nexus (ie., non-
* counterdrug purpose),” ATF s request for National
-Guard assistance would only be permitted if both
~ the Texas State Constitution authorized the Na-
" tional ‘Guard's involvement in the type of assist-
ance ATF requested and the Governor was willing
“'to expend State’ funds for that purpose.?4! Na-
‘tional Guard personnel have indicated that the as-
sistance would not have been provided under those
circumstances.?42 This is supported by the fact
that the National Guard Bureau regulations pro-
hibit the type of direct involvement ATF received
from the National Guard counterdrug personnel,
i.e., acting as a diversion during the ATF raid.343
Further, since the Texas National Guard depleted
its fiscal year 1993 counterdrug funds during its
assistance to ATF at Waco and had to request ad-
ditional funding during it assistance, it is doubtful
that Governor Richards would have approved -
State funding of so expensive an operation.

2 Concerns of military legal advisors

* Assistant ‘Secretary of Defense Allen Holmes
. and Maj.. Gen. John M. Pickler both appeared be-
. fore the subcommittees. They testified that the ap-
" “proval process’ “worked as it was intended.244 Yet,
documents show that this' was so only because
_ Special Forces Command legal advisors at the U.S.
" Special Forces Command Headquarters, who were
outside the normal approval process, but who had
learned of ATF's request for assistance from Spe-
cial Forces soldiers at Operation Alliance, strongly
-voiced objections to the Special Forces training
mission of ATF as proposed by JTF-6. Asa result
of these concerns reaching extremely senior levels
of command within the Department of Defense,
. the training missions- were scaled back sxgmﬁ-
cantly and potential violations of the law were

gvoxded.

a. Invo!vement of Special Forces Command
~ legal advisors
As ref'erred to earlier, a Rapid Support Unit

(RSU) from Third Company, Third Division, Spe-

cial Forces Group was deployed on a regular rota-
" tion to JTF-6 for counterdrug missions. When the
original ATF request was assigned to this RSU

.team, Maj. Ballard, the Special Operations Rep-

31 Memorandum from Debra Diener, Senior Counsel to Geolfrey

- Moulton, Director of the Tressury Waco Administrative Review regard-

> ing the statutory and regulatary criteria and requirements for request-
ing military assistance and Nationa! Guard assistance (Avgust 12,

"‘Hennna Part lal
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resentative at JTF-6, telephoned Special Oper-
ation Command at Fort Bragg and expressed his
concern with the ATF training mission to Mr.
_..Crain, a civilian employee at Speczal Operatmns
_Command.346
... Upon hearing the detmls of the ongmal request,
.. Mr. Crain also became concerned-and immediately -
...- notified Lt. Col. -Lindley.*8 Lt. Col. Lindley subse-
- quently. spoke with Maj. :Petree, the Special Forces
:: . .Rapid -Support - Unit- Commander;- who - also “ex:
_ pressed similar concerns. -about the scope of the

LY ¢ -mission347. . ¢

w il tees that he was principally concerned with three
B areas of the support requested—the review and

in close proximately to the scene, and assistance in

developing and constructing the rehearsal sites.248

Lt. Col. Lindley’s first concern was the review and
scrub which is an analysis of a mission that has
already been planned. The review and scrub of the
operation plan and the review of the discriminat-

pro'nded the military training to ATF.24% Lt. Col.
_.Lindley was of the opinion that the actual plan

s Special Forces unit 'was riot authorized to.offe ex.
- pert advice on deconstructing a druglab e

searches of individuals apprehended and in the
collection of evidence, resulting in Posse Comitatus

Act implications. This degree of direct involvement

~ would also create liability issues associated with
sonnel potentially would be treating gunshot

~ wounds of children, and military medical person-
__nel do not have the training or equipment to treat
.. such trauma wounds (gunshots) in small children.

. For example, some medical equipment for chxldren_

_such as breathing tubes require special sizes with
“which these medical teams are not be equipped.253
According to Lt. Col. Lindley, the JTF-6 in-

~ formed him that the law enforcement action was a
raid on a methamphetamine 1ab.25¢ Having been’

involved in law enforcement actions involving
methamphetamine labs as a civilian, Lt Col

2874 at 368,
- 3e8/d at 352358,
™7/d at 368 . . -
== 34814 at 350, ¢ RGNty
24014 at 351, - T

-+ -1983). Defense Doe\unanh D—llGﬂ u D-ll& [ e
P ot - ltD— '7' -
3 Hearings menasoal = :*‘*:'i- ;

h_mewntqu.Pbi!Hqubymm&&hmi&M

Lt. Col- Lmdley testxﬁed before the subcommxt-;,“

‘scrub of the ATF operation plan, medical support

ing fire plan would have been done by the Special
- Forces unit assigned to JTF-6, which ultimately

"=~ ¢4« ning-and:rehearsal of the-take down was “active”., . !
. and therefore:illegal.259 He also beliéved” that‘,ﬁthe :

- Lt.. :Col.”Lindley’s 'second concern dealt with_the -

. use of military medical personnel. According -to-

.. . ATFs request, these military medical personnel .
LT "would be on-site and directly involved in potential

+ the treatment of the civilians.252 The medical per-

’ -'umnamermeorummp Undley(a rabmq.,

Lindley was aware of concerns with the physical
characteristics of methamphetamine production

and the dangers in the chemicals, as well as am- -
munition considerations given the explosive nature
of methamphetamine labs.258 Contamination of

" soldiers’ clothing by chemicals used in the produc-

“tion -of ‘methamphetamines would involve those

- soldiers: in the “collection: of physical evidence.25¢

- Again; such- direct” mvolvement would violate the
Posse Comitatus Act.~

=Upon completing }ns dxscussxons with the Spe-
cml Operations personnel, Lt. Col. Lindley directly
contacted JTF-6 personnel to express his concerns
“about the mission. When Lt. Col. Lindley informed
JTF-6 personnel that, from his initial analysns of
the information presented, the request was imper-
missible as proposed, he received a hostile re-
sponse from Lt. Col. Rayburn, the JTF-6 Legal
Advisor.357 After his conversation with JTF-6 per-
sonnel, Lt. Col. Lindley began a memorandum for
record detailing the chronology of events and con-
versations as they took place.258 JTF-6, not Lt.
Col. Lindley, subsequently provided the legal re-
view of the request.

After the requests for additional evidence of
methamphetamine production, the military assist-
ance allowed was drastically restricted.

3. Euzdence mdzcatmg problems in the approval

. Process ;. . ...

Contrary w assert:ons by Assistant Secret,ary
Holmés, Brig.”Gen. Huffman, and Maj. Gen. Pick-

< Ter,” the-apprbval.process did not work as it was

supposed t0.259 First, although concerns Had been
raised that JTF-6 had been providing military as-
sistance to non-counterdrug activities, little docu-
mentation of ATF's requests for military assist-
ance exists. Second, while some senior military of-
ficers and DEA officials had opportunities to voice
concerns about ATF's alleged drug nexus, they
_.chose not to exercise those opportunities. Third,
because a few military officers identified major
legal problems with the training mission and alert-
ed senior military commanders, despite threats by
other senior military officers, the mission was al-
“tered to avoid violations of the law. Finally, after

--Waco hearings were scheduled, the Secretary of

Defense acknowledged problems with the military
_ assistance process and created a working group to

“review the process.269 -
a. Concerns of cheatmg by JTF-6
Military documents indicate that a problem ex-
isted with JTF-6 providing military assistance to
law enforcement agencies in the absence of a drug

.. mald gt 367-368.
Y R

" wrandum o ugs..?pm:oanuuwnusbywnm
my'SqrenryofDel’uue.bdxeSecnu of the Army, Chairman of
Ahe Joint Chiefs, Under Secretary of Defense (Policy), Under Secretary

" “of Defense (Comptrolier), and the General Counsel of the Department of

Defense (May 17, 1995).
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- nexus.36! These concerns apparently had reached

the highest levels of the Department of Defense.262

When JTF-6 provides military assistance in
non-counterdrug related law enforcement actions,
it is referred to as “cheating” because it allows the
law enforcement agency to obtain military assist-
ance without reimbursing the military. Moreover,
military assistance -provided under these cir-
cumstances is funded with money specifically ap-
propriated for counterdrug activities.?$3 Further-
more, cheating allows JTF-6 to provide military
assistance to non-counterdrug activities, outside
the scope of its authorized purpose.?8¢ Interviews
with Defense Department counterdrug personnel
revealed that self preservation in part fuels JTF-
6 efforts to secure healthy budget allocations,268
Documents provided by the Treasury Department
show that in the months following the tragic end
of the Branch Davidian siege, JTF-6 and Oper-
ation Alliance were actively promoting their serv-
ices to ATF. This was occurring even as senior
military officials expressed concern that ATF mis-
represented the required drug nexus in order to
obtain military assistance.266

Assistant Secretary Holmes stated that JTF-6
does not verify whether a “drug nexus” exists be-
fore providing military assistance because it would
potentially place the military in a capacity of con-

ducting surveillance and investigations of Amer-

ican atizens, which is a violation of U.S. law,267
Secretary Holmes’ purported concern is not respon-
sive to the issue. Contrary to Mr. Holmes’ asser-

31 *Desires to know the (U.S. Army Special Operations Command) po-
sition regarding the attached draft (message). Intent is to go on record
ing the phanelon arrang, ts, and to reinforce [Special Oper-
ations Forces) Resistance to potential ing which seems to recur ol

heating
JTF-6.° Comments from a US. Special Operations Command facsimile

(February 17, 1983). The facsimile cover was attached to the February
3, 1993 message regarding the Special Forces training mission of ATF
-n’d.'h;‘c‘lmnmplemdng" tinations. (Uanumbered).

383 National Defense Authorization Act Fiscal Year 1991, § 1004, Pub,
L. 101-510 (as amended by National Defense Authorization Act Fiscal
Year 1991 §1088, Pub, L. 102-190, and by National! Defense Authoriza-
tion Act Fiscal Year 1993 _IIOGI,PIIB.L 102-484, FY 8 NDAA.).

90 subtly sogges!
1168. A June 15, 1983 ATF memorandum from Special Agent Pali, the
ATF Deputy Senior Tactical Coordinator st Operation Alliance to the
Chief of the Special Firearms Division and the Special Agents in Charge
of the Dallas, Houston and Los Angeles Field Divisions enclosing an Re-

" y ;

897 Pro-bearing "
aleo Hearings Part 1 at 367 (statement of Maj. Gea, Joha M. Pickler),

tion, the verification of a drug nexus would not re-
quire military personnel to conduct surveillance of
or otherwise investigate American citizens. Rather,
verification could be accomplished simply by estab-
lishing a standard which requires sufficient docu-
mentation by the law enforcement agency of the
existence of drug offenses, as opposed to mere
speculation or suspicion. In addition, JTF-6's own -
planning guide states that it “reviews and vali.
dates all requests for support” in conjunction with'
Operation Alliance, the National Guard, and the
Regional Logistics Office.268

b. Special Forces paper and ATF’s response

Further evidence suggesting a serious problem
in the mili s approval of assistance to ATF in
this case involves ATF agents’ reactions to the Bu-
reau’s own claim that a methamphetamine lab ex-
isted in the Branch Davidian residence.

The alleged presence of a methamphetamine lab
was the basis for which the Special Forces assist-
ance provided to ATF. After Special Forces legal
advisors concerns’ with the proposed training and
ATF'’s alleged drug nexus, Maj. Petree, the Com-
mander of Special Forces Rapid Support Unit
which was assigned to provide ATF support, or-
dered two of his Special Forces medics to research
and write a paper on methamphetamine labs for
ATF. These Special Forces medics, who are highly -
skilled military personnel with far more advanced
training than a typical dvilian paramedic, spent 3
to 4 days researching and writing a memorandum
on methamphetamine labs for ATF.?%®

There is no doubt that a central purpose of the
memorandum on methamphetamine labs was to
inform the ATF of the potential dangers and spe-
cial precautions required when dealing with an ac-
tive methamphetamine lab. Yet, when Maj. Petree
presented the paper to ATF agents during the Feb-
ruary 4-5, 1993, Houston meeting, these agents
openly chose to ignore this information in front of
the soldiers who prepared the document. In fact,
the ATF agents’' dismissal of such vital informa- .
tion was so obvious that these agents’ reactions

.alone made to clear that the ATF believed that a

methamphetamine lab did not exist.270

Maj. Petree indicated that the purpose of the
Special Forces paper was for the informational use
of Special Forces units who might be involved in
future counterdrug activities involving meth-

- amphetamine labs. Yet, when the subcommittees

41

requested a copy of the Special Forces paper dur-
ing a visit by subcommittees’ staff to the U.S. Spe-
cial Operations Command in Fort Bragg, NC, they

3% JTF-6 Operational Support Planning Cuide at 16. Treasury Docu-
ments TO8786, T0BS03.

% Hearings Part 1 at 361,

7 /d. at 372. Maj. Petree had to have known, or certainly should have
known, as a senior military officer assigned to JTF-6, that a drug nexvs
was absolutely necessary (o receive assistance from his unit throogh
JTF-6. Even though Stafl Sgt. Fitts, one of the writers of the paper, no-
ticed the ATF agents’ disinterest in the vital paper and cearly came
the conclusion that a methamphetamine lab did not exist, Maj. Petres
indicated that be did not notice any remarkable reaction by the agents.
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were informed that it could not be located.27? Sgt.

Fitts had not seen the Special Forces paper since

the meeting in Houston and had no idea what be-

.. came of the Special Forces paper after the meet-

- ing. If the Special Forces paper was written as an
_information resource, the Special Operations Com- -
"~ mand “would. be._expected to have a copy of thxs -

f'paper on ﬁle— L
.- Two. DEA agents were members of the Op-'
eratzon Alliance board " ’

= ‘M:htary “officers were qotﬁalone in thexr inaction,

Documents ‘show that two senior DEA agents .were : _
‘assignedto “Operation ~Alliance . at the timé_ of
- ATF's request for military assistance at Waco.373 "
- Yet, noné of the documents indicate that either of

- evidence ATF offered in support of its claim of an

“ite .. gctive methamphetamine lab or how ATF was

: planning to take down the alleged methamphet. '
amine lab,
These two senior DEA agents were members of
o the Operation Alliance Board which provides the
cLE . final approval of military assistance missions to
e = o- drug law enforcement agencies, It is reasonable to
o °  assume that these DEA agents were aware of the -
_~safety and. health nsks a methamphet.amme lab<
would preésent,

- Treasury and” Defense Department documents
p’{bvided to the subcommittees indicate that:Oper-"-
ation Alliarice at least twice requested -additional -
“‘information on ATF's drug nexus, that'a very con:. :

tentious discussion between legal .advisors-and-:"

" senior military officials of Special Operations Com-

.mand and Operation Alliance had taken place, and -

that this was the largest raid in law enforcement

history. Yet, no evidence was presented to show

that these DEA agents expressed any concerns

.70 ~that ATF was not addressmg these nsks m thelr

s e sl operatxonal ‘planning, == : e
SR - d, Appmualproce.ss dzd not- work

st Contrary to the testimony of Assistant’ Secretary

Holmes and ‘Maj. ‘General Pickler, the training -

" "7 certain " soldiers recognized a legal-problemand- -

had_the eourage to raue the issue'in hght of oppo- G

e Mhmutwm&muwmdmmmm

sition from their chain of command at JTF-6, was
a “major incident avoided, lives were saved, and
the law was not violated.” 373

JTF-6 and Operation Alliance have the approval
authority for law enforcement requests for military
“asgistance along 'the  Southwest border, which
mesns ‘their legal advisors conduct the legal re-
_ view of the proposed assistance, not Special Oper-

" gtions Command legal advisors at Fort Bragg.27¢
=" Soldiers ‘dre’taught that they should always go

through their chain of command to address a prob-
lem. Only under significant circumstances are sol-
dx'e‘i-si“eneouraged to go outside their chain of com-

" mand" for-‘assistancé.” The Special Forces soldiers
" ‘assigned to assist'ATF, apparently had been prop-

these DEA agents expressed concerns about the _erly trained to go outside their chain of command,

* which at” the time was at JTF-6, by contacting
" their legal advisor at' Special Operatxons Com-
mand, (USAFC) if they had concerns about a mis-

Blon
The Special Forces soldiers assxgned the ATF

mission did just that. Maj. Ballard, the Special Op-
erations Representative at Operation Alliance, con-

“tacted Mr. Crain at Special. Operations Command.

“Crain “then i mf'ormed Lt. Col Lmdley of their con-
cems T

‘It was: Lt...gol Lindley, the legal advisor of the
Specl Operahon Command, who raised the legal -
concerns_ with JTF-6. Lt. Col. Lindley received a

" hostile response from Lt. Col. Rayburn, the JTF-

6 lega] advisor who accused him of attempting to
‘“undermine” and “undercut® JTF—6’s mission.278
Lt. Col. Lindley was also told that he could con-

“- gider Lt.- Col."Rayburn's. words a personal at-

tack.276¢ Subsequent to Lt. Col. Lindley’s telephone
conversation with Lt. Col. Rayburn, these concerns
were raised with the Commanding Generals of
__both Special Operations Command and JTF-6 and
" eventually reached_the Office of the Secretary of
"~ Defense. When the legal ¢oncerns were reviewed
“at that level, the Special Forces training mission

i was mo,diﬁed‘to gomply with.the law.277

-~ mission did not violate laws because the approval -
_process worked, but in spite ‘of it. Only because

. ’”Hmdwnummndnmoaﬂnlwabud of Judge Advocate
.. General's Corp, US. Army. Defense Documents D-1155 at D-1157. The
mﬂmbhd&muﬁuuwm@tmum

.:r‘All -mmiﬁmmmmmmm

.-the request is received, it is reviewed by Operation Alliance. If Oper
ation Alliance sccepts the request, it is then sent to JTF-8 for process-
ing. JTP-6 Operstions Section will develop a draft operations order with
the law enforcement agency. Once the planning is complete, the draft
mhmdquu‘dcaAnumefum.mmLAﬂndw
of the operations order is then determined at a joint meeting of the
hesds of suppxting fiddd drug law enforcement agenciea, the Special
Forces Rapid Support Unit tasked by JTF-6 and the tactical coordinator
- -for-Operational Alliance. Létter from ‘Operational Alliance Special Agent

Eﬁeh&hﬂ&aﬂuhfw%&a%ﬂnuwﬁ. 1990) -

huurybomm ts TOO6EE3-006684.
- ”'deml‘cnead&mu(!d PH‘hpLiadley Dd‘eueboc-
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e. The working group established by the Sec-
retary of Defense

... . 'The final piece of evidence that serious problems
" exist in the process by which the m:htmy prowdes
... . support to civilian law enforcement agencies is the
S Secretary of Defense’s ¢reation of a working group
.. .to review.the process in thé wake of the sub-“-

“ " cominittees’
. which_would also_explore the _military’s- ro]e in th

“incident, ™ oY

~J: Perry i dlrected the Under Secretary of Defense™
“for Policy to establish a“working group “to conduct-
a comprehensive review of the current system’ by
which - Defense Department evaluates and -re-
sponds to requests for assistance initiated by out-

. side agencies.”378 Perry acknowledged in his ..

memorandum that, “several recent events suggest
that the process by which Defense Department
evaluates and approves outside requests for assist-
ance may be less than adequate” and that “there
are indications that Defense Department’s ability
to respond smoothly is encumbered by conflicting

directives;-multiple ent'r'y pomts and dxverse fund-
* ing auth nhes 3. ‘

-,"

-As explamed earher, iri order to receive. mxhtary
- assistance’ at:Waico from. the military counterdrug
"7 units, ATF. was-required to have a drug .nexus;.
= "The existence of a drug nexus also would have al-
- lowed ATF. to receive that military assistance
. without being required to reimburse the military -

"~ for the cost of the training: ATF's allegation that'

a drug nexus existed at the Davidians’ residence

" raised two concerns: (1) whether ATF used this al-

" "leged drug nexus as a subterfuge in order-to ob-
* - tain free military assistance from specially trained
Special Forces counterdrug units; and (2) assum:, .
ing ATF actually believed a drug nexus existed,

" whether ATF ensuifed that its agents were aware

- “of the extreme health and safety hazards that a
..~ . methamphetamine lab presents, and were properly
T 'g‘__tramed and equipped to address those hazards

- L Methamphetamme laborutones
. _ATF .alleged to the military that lt had e\ndenee
--of an -“active méthamphetamine lab” on-the prem-...
_ises-of the Davidians’ residence, Unlike general

" narcotics seizures, clandestine labs; by their very
nature, “present a unique series of hazards and
risks to law enforcement personnel.” 280 Therefore,

an allegation of an active met.hamphetamme lab

""""Hmndwm of)(ﬂimy Support to Civil Anthunbe- by Wllhnn
Perry, Secretary. chetqnu,
the Joint’ ;“Under’ Secretaty of Defense (Policy), Undet:Secretary

Defen-eally 17, 1 . N
szmzummm tho
”_.,,. and the U8~ ~Coast Gnnd

anhMu&whhﬂWl(&leMl

‘announcement ~ of Watco® “hearings

7. On May 17 1995, Secretary of Defense William ,

Ao, the Secretary of the Army, Chairman-of -
é(Ddaue(Comﬂvﬂc andtbecenaﬂwnnldthebepuumtd

cloping & Strategy for'a Multiagency -

should alarm any law enforcement official, because
of the extreme safety and héalth dangers involved.

_a. Dangers assocwted with methamphet.
‘amine labs -

Hazards which law enforcement agents may ex-
pect to. encounter in clandestine lab operations in-
- clude -exposure-to toxic. chemicals, explosive and
-reactive chemicals, flammable agents, irritant and
‘corrosive. agents, booby traps, and physical injury
“from close quarber contact. w:th nllegal lab opera-
tors 281 .o
megal methamphetamme abs use hxghly vola.
tile- chemicals during:the production process. Not-
" withstanding - the booby. traps law enforcement
-agents frequently encounter at methamphetamine
labs, the firing of a single bullet, sparks from turn-
- ing off and/or.on light switches, flashlights, or
even a flash from a typical photography flashbulb
can easily trigger an instantaneous explosion.
Toxic vapors produced during chemical reactions
can permeate a building’s structure and buildings
with poor ‘ventilation and temperature controls
- (liké the Davidians’ residence) “add to the poten-
tial for_fire, explosxon and human exposure. " 382

-+ One" chemxcal used in clandestine drug labs is so

- deadly that ‘an’ ambiint sthall enough to fit on the
“head of a pin; could kill'a room full of people.283 v

-Other health concerns are no less serious. In the )

absence ‘of proper safety precautions and cleanup
procedures law enforcement agents may “experi-
ence both acute and chronic adverse health effects
as a result of exposure to solvents, reagents, pre-
cursors, by-products, and drug products improperly
used or generated during the manufacture of ille-
gal drugs.”?84 Toxic materials produced at these
~.labs can injure the lungs or the skin, damage the
liver, kidneys, e