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SUBJECT: Intelligence Support to Colombia 

• You asked whether gathering intelligence in Colombia (and presumably sharing'it 

with the Colombian military and government), in the absence of a rescue operation or 

self-defense, violates the law.1 We generally conclude that it does not. 

• The statute in question proln'bits United States Armed Forces personnel or United 

States civilian contractors employed by the United States from "participat[ing] in any 

combat operation .... " (Tab A) If pthering intelligence constitutes "participation in a 

combat ooe1ation," then the United States Armed Forces may not gather intelligence. 

• While section 305( d) does not define "combat operations," the term is commonly 

understood to refer to physical engagement in a military theater. Thus, intelligence 

collection that is removed from, and independent of the combat clement, would not 

constitute "participation in a combat operation." 

~ uepartmen· 
Colombian military. 

• Congress bas repeatedly re-enacted section 1004 of the National Defense 

Authorization Act for Fiscal Year 1991, as amended. (Tab B) This provision 

specifically allows the Department to establish and operate countemarcotics 

intelligence bases of operation, provide intelligence analysis services (including 

developing target packages), and conduct aerial reconnaissance to support Colombian 

counter--drug activities. Under accepted principles of statutory construction, section 

305 should be given its common sense meaning and construed harmoniously with 

existing law. 

1 0. its face, the 2002 SuppJemeutal AppropriatiOIII Act for Further Recovery Prom ml Relpome to Tmorilt 

Attacb on America, u arnmlcd, permits participation in a combat operation for the purpon of acting in self

defellle or tacaing any United States citizen to include ••• civilian cmmacton esq,loycd by the United States. 

17-248, Secdon 30S(d). 
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• Section 305 complements section 1004. It provides authority to use funds available to 

the Dcpattinent for assistance to the Government of Colombia ( counter-drug 

appropriations) to support a unified campaign. Nothing in the text or legislative 

history of section 305 suggests that Congress intended to diminish the U.S. 

government's intelligence support activities. 

• Longstanding Department of Defense practice also supports the view that intelligence 

collection does not constitute "participation in combat operations.,. Enclosure H 

('5Counterdrug Support Operationsj of Chairman of the Joint Chiefs of Staff 

Instruction 3121.0lA, "Standing Rules of Engagement for US Forces," which 

implements the Standing Rules of Engagement approved by the ~ of Defense, 

(Tab C) and is included in all counternarcotics deployment ordcts, proscnoes direct 

participation in a range of activities, such as accompanying host nation· law 

enfmcement or military forces on actual field operations or participating in any 

countemarcotics activities where countemarcotics related hostilities are imminent. 

This proscription distinguishes more passive activities that are authorized, such· as 
training or providing intelligence support, from those that constitute ~ 

participation. 

• In sum, _intelligence collection does not per se constitute "participation in a combat 

operation." Of course, tactical intelligence conducted at the unit level, as part of a 

field operation, might well violate section 305(d). However, a military helicopter 

crew collecting intelligence in the theater would not be ·~cipat(ing] in a combat 

operation" unless the crew otherwise is engaged in a combat operation. 

COORDINATION: None 

Attachments: As stated 

cc: 
Chainnan, Joint Chiefs of Staff 
Commander, U.S. Southern Command 

Prepared by: Ed Frothingham, Associate Deputy General Counsel.(lntelligence), (703) 

696-7626 
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2002 SUPPLEMENTAL APPROPRIATIONS ACT FOR FURTHER 
RECOVERY FROM AND RESPONSE TO TERRORIST ATTACKS ON 
THE UNITED STA TES, as amended 1 

Sec. 305. (a)(l) In fiscal years 2002 and 2003, funds available to the Department 
of Defense for assistance to the Government of Colombia shall be available to 

supp(>rt a unified campaign against narcotics trafficking, against activities by 

organizations designated as terrorist organizations such as the Revolutionary 
Anned Forces of Colombia (PARC), the National Liberation Army (ELN), and the 
United Self-Defense Forces of Colombia (AUC), and to take actions to protect 
human health and welfare in emergency circumstances, including undertaking 
rescue operations. 

(2) The provision shall also apply to unexpired balances and assistance previously 
provided from prior years' Acts available for purposes identified in subsection 
(a)(l). 

(3) The authority in this section is in addition to authorities currently available to 

provide assistance to Colombia. 

(b) The authorities provided in subsection (a) shall not be exezcised until the 
Secretary of Defense certifies to the Congress that the provisions of ~on 601 (b) 

of this Act have been complied with. 

(c) Sections 556,567, and S68 of Public Law 107-115, section 8093 of the 
Department of Defense Appropriations Act, 2002, and the numerical limiwions 
on the number of United States military personnel and United States individual 
civilian contractors in section 3204(b )( 1) of Public Law 106-246, as amended, 
shall be applicable to funds made available pursuant to the authority contained in 
subsection (a). 

(d) No United States Armed Forces personnel or United States civilian contractor 
employed by the United States will participate in any combat operation in 

connection with assistance made available under this chapter, except for the 
purpose of acting in self defense or rescuing any United States citizen to include 
United States Armed Forces personnel, United States civilian employees, and 
civilian contractors employed by the United States. 

1 
Pub. L 107-206 alMlld«I by f814S, National Defeme Appropriation Act for FiscaJ Year (FY) 2003, 

Pub. L No. 107-248. 
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Section 1004, National Defmse Authorbatlon Act for Fiscal Year 1991, u amended\ 
u Additional Support for Counter-Drug Adivltles": 

(a) SUPPORT TO OTHER AGENCIES. - Owing fiacaJ years 2002 through 2006, the Sec.tetary 
of Defenae may provide support for the counter-drug activities of any other dcpanment or agency 
of the Federal Government or of any State, local, or fmcign law enforcement agency for any of 
the purposes set forth in subsection (b) if such support is requested--

(1) by the official who has responsibility for the counter-drug activities of the 
department or agency of the Federal Government, in the case of support for other 
departments or agencies of the Federal Government; 

(2) by the appropriate official of a State or local government, in the case of support for 
Stare or local law cnforoemcnt agencies; or 

(3) by an appropriate official of a department or agency of the Federal Government 
that has counter-drug responsibilities, in the case of aupport for fomgn law enforcement 
agencies. 
(b) ~ OP SUPPORT. - The pwposes for which the Secretary may provide support 

under subsection (a) are the following! 
(1) The maintenance and repair of equipment that has been made available to any 

department or agency of the Federal Oovcrnment or to any State or local government by 
the Department of Defense for the purposes of- . 

(A) preserving the potential futme utility of such equipment for the Department of 
Defcnae; and . 

(B) upgradins such equipment to ens~ compatibility of that equipment with 
other equipment used by the Department of Defense. 
(2) The maintenance, repair, or upgrading of equipment (including computer 

software). other than equipment refcmd to in subparagraph (l) for the purpose of-
(A) ensuring that the equipment being maintained or repaired is compatible with 

equipment used by the Department of Defense; and · 
(B) upgrading such equipment to ensure the compatibility of that equipment with 

equipment used by the Department of Defense. 
(3) The transportation of personnel of the United States and fomgn countries 

(including per diem expenses usociated with such transportation), and the transportation 
of supplies and equipment. for the purpose of facilitating counter-drug activities within or 
outside the United States. 

(4) The establishment (including an unspecified minor mUitary construction project) 
and operation of bases of operations or training facilities for the purpose of facilitating 

1 Pub. L. No. 101·510, amended by §l088(a), National Defenac Authorization Act (NDAA) for 
·Fiscal Year(FY) 1992 and 1993, Pub. L No. 102-190; §1041, NDAA for FY 1993. Pub. L No. 
102-484; l112l(a) and (b), NDAA for FY 1994. Pub. L. No. 103-160; §1011, NDAA for FY 
1995, Pub. L. No. 103-337; §1021. NOAA for FY 1999, Pub. L. No. 105-261, and §1021, 
NDAA for FY 2002, Pub. L No. 107-107. 
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counter-drug activities of the Department of Defense or any Federal, .State, or local law enforcement agency within or outside the United States or counter-drug activities of a foreign law enforcement agency outside the United States. 
(5) Counter-drug related training of law enforcement personnel of the Federal Government, of State and local governments, and of foreign countries, including 

associated support expenses for trainees and the provision of materials necessary to carry out such training. 
(6) The detection, monitoring. and communication of the movement of--

(A) air and sea traffic within 25 miles of and outside the geographic boundaries-of the United States; and 
(B) smface traffic outside the geographic bound.-y of the United States and within -the United States not to exceed 25 miles of the boundary if the initial detection occurred outside of the boundacy. · · 

(7) Construction of roads and fences and installat.jon o.f ligh.ting to block drug smuggling corridors across international boundaries of the United States. 
(8) Establishment of command. control, communications, and computer networks for improved integration of Jaw enforcement, active military, and National Guard activities. (9) The provision of linguist and intelligence analysis services. 
( 10) Aerial and ground rccoMaissance. _ 

(c) LIMITATION ON COUNTER-DRUG REQulREMENTS. -- The Secretary of Defense may not limit the requirements for which support may be provided under subsection (a) only to critical, emergent, or unanticipated requirements. 
(d) CONTRACT AUTHORITY. - In Cll'J)'ing out subsection (a). the Secretary of Defense may acquire services or equipment by contract for support provided under that subsection if the Department of Defense would normally acquire such services or equipment by· contract for the purpose of conducting a similar activity for the Department of Defense. 
(e) LIMimD W AIVBR OP PROHIBmON.- Notwithstanding section 376 of title 10, United States Code, the Secretary of Defense may provide support pursuant to subsection (a) in any case in which the Secretary dctcrm.ines that the provision of such support would adversely affect the military preparedness of the United States in the short term if the Secretary determines that the importance of providing such support outweighs such short-term adverse effect_. 
(f) CONDUCTOP'I'RA.ININGOROPERATIONTOAIO.CMUAN AGENCIBS.- In providing support pursuant to subsection (a), the Se.cretary of Defense may plan and execute otherwise valid military training or operations (including training exercises undertaken pursuant to section 1206(1) of the National Defense Authorization Act for Fiscal Years 1990 and 1991 (Public Law 101-189; 103 Stat. 1564)) for the purpose of aiding civilian Jaw enforcement agencies. 
(g) RELATIONSHIP TO OnmR LA ws.-- (1) The authority provided in this section for the support of counter-drug activities by the Department of Defense is in addition to. and except as provided in paragraph (2). not subject to the requirements of chapter 18 of title 10, United States Code. 

(2) Support under this section shall be subject to the provisions of section 375 and, except as provided in subsection (e), section 376 of title 10, United States Code. 
(h) CONGRESSI0NALNOTIFICATION0FFAC1UI1P.S PROJECTS.- (1) When a decision is made to carry out a military construction project described in paragraph (2), The Secretary of 
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Defense shaJI submit to the congressional defense committees written notice of the decision, including the justification of the project and the estimated cost of the project. The project may be commenced only after the end of the 21-day period beginning on the date on which the written notice is received by Congress. · 
(2) Paragraph (1) applies to an unspecified. minor military construction project that(A) is intended for the modification or repair of a Department of Defense facility for the purpose set forth in subsection (b)(4); and 

(B) has an estimated cost of m<R than $500,000. 
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DISTRJBUI10N: A. C, S 

CJCSI 3121.0lA 
15 Janumy 2000 

STANDING RULES OF ENGAGEMENT FOR US FORCES 
Reference: See Enclosure M. 

1; fw:pose. 'Ibis mstructton establishes: 

· · a. SecDef-approved standing rules. of"engagement (SROE) that . implement the Inherent right of self-defense ·an(i provide ~ce for the application of force for mtsston accomp~ent. 

b._ Fundamental poUcles and procedures g~ action to be · taken by US force commanders during all mtlitilly operations and contingencies as speclfted in paragraph 3. ·· 

2. Cancellatton. CJCSI a-121.01. 1 October 1994, 1s canceled. 
3. App11cabllity. ROE apply to US forces during mil1taiy attacks against the United States and dunng all military operations. conttngenc1es. an~ ·· terrorist attacks occurrtng outside the terrltorlal Jur!sdl.ctlon of tlle United s~•· The territorial Jurlsdtctt.on of the United States includes · the 50 states. the Commonwealths of Puerto Rico and Northern Marianas, us possessions,. and tis .territories. 

a. Peacetime operaUons conducted by the US militaJy wlth:J.n'. the tenttorlal Jurisdiction of the United States are· governed by use-of-force rules contained in other directtvea" or as determliled on a case-by-~ · basis for speclftc missions (see paragraph 4 of Enclosure H ;µid Encloeure ij, 

b. Incluaton of NORAD. For purposes of this document, the Commander, US Element NORAD, Will be referred to as a CJNC. 
4. ~. See Enclosure A. 

~S:f'!.DS:T 
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ENCLOSUREH 

CJCSI 3121.0lA 
15 January 2000 

COUNIERDRUG SUPPORI' OPERATIONS (U) 

1. CUl rumosc and Scqpe 

a. (U) Section A provides policy and rules on the use of force by DOD personnel tnvolved in counterdrug (CD) support operations outside the United States. 

b. (U) Section B provides an overview of use of force polictes for DOD personnel involved In CD support operations Within the terrltm1al limits of the United States with croas-reference to dh'ecttves governtng use of force for self-defense of DOD personnel prm1dtng support to US Federal, state, or local CD law enforcement autborlttes. 
' c. (U) DOD units under USCG OPCON or TACON conducting CD support operations both outslde and within the territor1al limits of the US will follow the Use.,.of-Force Policy issued by the CommaDdant. USCG, but only to the extent of use of warning shots and disabling Dre per l4 USC 637 (reference w). US naval units or personnel operating under USCG OPCON or TACON and outside the tenitorlal limits of the US. retam the authority and obligation to use all necessary means available and to take all appropriate actions tn unit or mdlvtdual self-defense in accordance with these SROE. 

2. (U) Policy. As established ba Bnclosure A, dame·ralell do not Hmlt a commander's inheleDt allthorltJ and obltptlcm to ue aD nece .. uy means arnllable and to take aD appropriate acttou ID Nlf-defeue of the commander's alt and other U8 folW ID tile Ylcllllty. . .. 

3. (U) Sec;tton A. ROB for CD-8apport Operatlw Oatn4e the Ulllted State.. 

a. (U) DOD personnel may not accompany US law enforcement agencies (LEAs), HN LEAs, or HN mditary forces on actual CD fteld operations, or participate in any CD activities where CD-related hosttltties are tmmtnent, unless spectftcally authorized by the NCA. 

CJaaeUled by: 
Reason: 
Declualfy on: 

H-1 
nn11c1nc1.1-r1 A 1 

VADM S. A. Fry, DJ-3 
1.15 (a) (cl) ,,, 
X-4,X·6, X-7 

EnclosureH 
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b. (U) DOD personnel may not accompany US LEAs or HN personnel 
to or provide CD support from a location outside a secured base or area. 

(1) (U) This limitation ls not intended to prevent DOD personnel 
from accompanying LEAs on authorized transportation •. aerial 
reconnat.ssance and/or detection a,nd monitoring support missions. or on 
other authorized support mtsslons from one secure area to another 
pl"OYlded that the latter ts no closer than small-arms range from the site 
of the antidpated LEA acttvlty. 

(2) (U) DOD personnel may proceed to a forward operating or 
support base or area only after the commander or other official 
designated by the responsible CINC makes a determination that such a 
base or area is secure and adequately protected. 

c. ~ DOD personnel may accompany USCG law enforcement 
deta~ents 1n a foreign nation's internal waters, territortal sea and 
airspace. archlpelagl.c waters, or 1n international waters. 

d. (U) The limitations described above are not meant to prevent US 
milltaiy forces from conducting exercises or tra1ning in designated drug 
interdiction areas as authorized by reference w. Should exercises or 
training be conducted 1n drug interdlct1on areas, appropriate measures 
will be taken to ensure that US mllitary forces will not be in a location 
where Jnvolvement in CD-related hosttlttles ts likely to occur or placed in 
situations or an environment where there ls high probability or 
information that confrontation with ctv1l1ans, armed or otherwise, 1s 
likely to occur. 

e. (<I Following or pursuing hostile forces is authorized, but only if 
necessaf'y in self-defense and/ or for the extraction o.f US forces or other 
DOD personnel and, when authomed by appropriate authority. US LEAs 
and collocated forces to include HN IEAs and. military forces on CD
related deployments. Pursuit across international land boundaries, for 
purposes other than those dted above, ts forbidden unless authorized by 
the NCA or agreed to by ijie nation whose ten1tory will be entered. 

f. CU) DOD personnel will make every attempt to avoid confrontation 
With nonmtssion personnel or ctvWans. 

g. ~ The employment of IO ts governed by policy and procedures 
dellneaW in Enclosure F. 

H-2 
~nuc1nCI.ITIAI 
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h. (U) USG space assets may be used for detection. monitoring. and 
communication of suspected narcotrafilcker acttvlttes In support of CD 
operations, consistent with applicable policy and law. 

I. (U) The employment of RCA by DOD personnel Is governed by 
references c and u. · 

J. (U) Force will only be used 1n self-defense unless otherwise 
directed by the NCA or as provided by law (sec su~ph 3k(2} 
below). 

(1) (U) Use of Force. The right to use force 1n self-defense may 
not be used to Justify the substttution of DOD personnel for US or HN . 
law enforcement personnel.. for HN military forces on CD-related 
deployments acting in a law enforcement capacity, or to augment the 
offensive use of force by these law enforeement personnel in CD 
operations Intended to apprehend drug traftlckers. 

(2) (U) Self-Defense. Unit and individual self-defense w1ll be (a) 
1n accordance With this lnstructton and, If designated, 1n (b) defense of 
collocated forces mcluding US LEAs, HN LEAs, or HN mllltm:y forces on 
CD-related deployments. Request. supplemental measure 008 if 
necessary (see Appendix A to Enclosure J). 

(3) ,'1 Hostl)e Act and Hostile Intent. If a force commits a hostile 
act or exbib~ hosttle intent, DOD personnel on CD-support miss1ons 
may use all necesS8IY means available and, take all appropriate actions 
to defend US forces, other DOD personnel and, If designated, collocated 
US LEAs, HN LEA&. and milltmy forces on CD-related deployments. 
Request supplemental measure 008 If necessmy (see Appendix A to 
Enclosure J). 

(4J cl Im»PPTIYY Detention 1n Self-Defense. When parttctpattng 
1n CD-support operations, self-defense includes the right to temporarily 
subdue and detain any person who commits a hostile act or exhibits 
hostile intent towards US forces, other DOD .personnel, collocated US 
IEAs. and destgnated HN LEAs and mll1tary forces. All such persons will 
be released to the appropriate c1v1l1an authorities at the earl1est pracUcal 
opportunity. 

(5) J) Defense of Property and EgµJpmmt. DOD personnel may 
use all n~ means available and take all appropriate actions to 

H-3 
rn1.1c1nCMTIAI 

Enclosure ff 



CONFIDENTIAL 
CJCSI 3121.0lA 
15 January 2000 

protect US national secu:rtty assets, including US Embassies, DOD 
aircraft, and such other assets as may be designated by the commander 
assigned OPCON over DOD personnel. If approved by the .NCA. DOD 
personnel may similarly protect property and equipment, regardless of 
national ownership, designated as crttical to the accomplishment of the 
CD-support mission. Request supplemental measure 010 if necessary 
(see Appendix A to Enclosure J). 

k. {U) Definitions 

(1) (U) Accompany. To physically be or go with. DOD personnel 
·:accompany" US or HN LEAs or HN military forces on CD-related · 
deployments when they travel with such personnel on foot or in .the same 
vehicle, aircraft. ship, or boat, including any grouptngs of the same. 
When DOD personnel are authorized to accompany US or HN LEAs or 
HN military forces on CD-related deployments in order to provtde __ CD 
support. such personnel are not authorized to participate in the 
underlying law enforcement functions. At all tlmes, DOD CD support to 
lEAs must remain cltstlnguJ.shable from the LEAs' law enforcement 
functions. DOD personnel will respond in self-defense and have a duty 
to come to the defense of USCG Law Enforcement Detacbment.{LEDE'Il 
when faced with demonstrated hostile intent or a hostile act. However, 
the right to use force in self-defense. may not be used to Justify use of 
DOD personnel on board a target of interest, nor to augment the USCG 
LEDET boarding party during the boarding phase or at any time law 
enforcement activities are being carried out, including search and/ or 
setzure. 

(2) (U) Actual CD Field Operations. Activities during which the 
intent, or the reasonable expectation, is that the US or HN I.EAs or HN 
military forces on CD-related deployments will cond:uct CD law 
enforcement functions. 

(3) (U) Law Enforcement Functions. These activities include, but 
are not limited to, search, seizure, BITCSt, or other similar activities. 

(4) (U) Imminent. All available facts incltcate that a CD actMty
or CD-related hostile action is about to occur. 

4. (U) Section B. Rulet1 for the ue of force for CD-euooort 
operation• lmlde the -United State.. 

H-4 
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a. (U) DOD personnel providing support to LEAs will not engage In 
law enforeement acttvtttes including, but not llmlted to, search, seJzure. 
arrest. and other related acUvittes. 

b. (U) DOD CD-support miss1ons must be separate and 
d1atingu1shable. f.rom LEA law enforcement acttvlties. 

c. (U) DOD personnel are probibtted from accompanying US LEAs 
on actual CD fleld qpcratlons or particlpattng In any actJvity in wb1ch 
CD-related hostilities are tmmtnent. 

d. (U) DOD personnel may accompany USCG law enforcement 
detachments in the US territorial sea. internal waters, and superjacent 
airspace. 

•· ..... 
e. (U) DOD personnel will make every effort to mtn1m1ze the 

posslbtllty of confrontation, armed or otherwise, with ctvWans. 'Ibis does 
not prevent DOD personnel from accompanying US lEAs on authorized 
aerial reconnaissance and/or detection and monitoring support missions 
and other authorized support missions from a secure area to a secure 
area (no closer than mnall-arms range from the site of the anticipated 
LEA acttvity). 

f. (U) 1be rtght to use force in self-defense as 4eflned In the 
applicable use of force policy may not be used to Justify the substitution 
of DOD personnel for law enforcement personnel or to augmeµt the 
offensive force capability of LEA personnel conducting operations to 
apprehend drug trafBckers. The right to use force In seJf-defense may 
not be used to Justify use of DOD personnel on board a target of interest. 
nor to augment the USCG IEDET boarding party during the .boarding· 
phase or at any Ume law enforcement acttvlttes are being carried out, 
including search and/ or seizure •. 

g. (U) DOD personnel may conduct exercises or tralntng in 
designated drug Interdiction areas as authorized by reference w. Such 
exercises or tralntng will incorporate appropriate measures to ensure 
that DOD personnel will not be placed in situations or an envlrQnment 
where there ls a high probability that confrontation, armed or otherwise, 
with c1vil1ans ts likely to occur. 

h. (U) CJCSI 3121.02 (draft). undated, "Stanc:bng Rules on the Use 
of Force by DOD Personnel During MilltaJy Operations Providing 

H-5 
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Counterdrug Support to Law Enforcement Agencies in the United States," governs use of force for DOD personnel parttclpatfng in CDsupport missions. 

H-6 Enclosure H 
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