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FROM: Douglas J. Feith, Under Secretary of Defense for Policy \A
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SUBJECT: Foreign Government Access to Detainees at Guantanamo (U) 

(U) The purpose of this memorandum is to obtain your approval on the following issues: 

I. (U) DoD Policy on Foreign Government Access 

(U) We have discussed the draft policy guidance with the interagency and have 
incorporated their views as appropriate.  

(U) To ensure smooth implementation of the access policy, we should ensure it is 
disseminated to all DoD components. The memorandum for your signature at TA B 

will accomplish that and designate an appropriate point of contact. 

RECOMMENDATION: Approve policy guidance and sin memorandum at TAB A. 
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Approve 

RECOMMENDATIONS: 

A. Pre-approve access by government officials of NATO member countries and 
Australia, consistent with the policy guidance. 

Disapprove Other Approve 

B. Authorize the Deputy Secretary of Defense to approve, case-by-case, access by other: 
governments that make requests, consistent with the policy guidance. 

Disapprove Other ,4(7'• 
COORDINATION: TAB C. 

Attachments: 
As Stated 

Prepared by: , SO,`LIC: Stability Operations, 
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THE SECRETARY OF DEFENSE 

WASHINGTON, THE DISTRICT OF COLUMBIA • 

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 
UNDER SECRETARIES OF DEFENSE 
ASSISTANT SECRETARIES OF DEFENSE 
GENERAL COUNSEL OF THE DEPARTMENT OF 

DEFENSE 
COMMANDER, U.S. CENTRAL COMMAND 
COMMANDER, U.S. SOUTHERN COMMAND 
DIRECTORS OF THE DEFENSE AGENCIES 
DIRECTORS OF THE DOD FIELD ACTIVITIES 

SUBJECT: Foreign Government Access to Detainees at U.S. Naval Base 
Guantanamo Bay 

All requests by foreign governments for access to their nationals detained at U.S. 
Naval Base Guantanamo Bay, Cuba, in connection with Operation Enduring 
Freedom will be processed as set out in the attached policy guidance. Please 
ensure this guidance is distributed within your organization. 

The Under Secretary of Defense for Policy shall execute this policy for the 
duration of Operation Enduring Freedom, or until otherwise directed. The point of 
contact for further information regarding this policy is the Office of the Deputy 
Assistant Secretary of Defense for Stability Operations, OASD (SOLIC) 

or 
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FOREIGN ACCESS TO DETAINEES 
POLICY GUIDANCE 

Providing access to detainees at U.S. Naval Base Guantanamo Bay by official 
representatives of foreign governments can, in select cases, serve two key U.S. 
objectives: (1) obtaining intelligence information, and (2) furthering criminal 
investigations and prosecutions. All requests for access to detainees at 
Guantanamo will be assessed in terms of how such access furthers these objectives 
and reinforces coalition support for Operation Enduring Freedom. There will be 
no foreign visits from non-government officials, with the exception of the 
International Committee of the Red Cross. 

c al 
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COORDINATION: 

Prin.c.ipal Deputy General Courts& 

Director, Joint Staff 

Principal Deputy Assistant Secretary of Defense 
for International Security Affairs 

Principal Deputy Assistant Secretary of Defense 
for International Security Policy 

Mr. Dell'Orto 2.81ANO2 

LTG Abizaid 29JANO2 

Mr. Flory 28JANO2 

Mr. Trachtenberg 28JAN02 



THE WHITE HOUSE 

WASHINGTON 

February 7, 2002 • 

EMCRANDUM FOR THE VICE PRESIDENT ' 
THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GENERAL 
CHIEF OF STAFF TO THE PRESIDENT 
DIRECTOR OF CENTRAL INTELLIGENCE 
ASSISTANT TO THE PRESIDENT FOR NATIONAL 

SECURITY AFFAIRS 
CHAIRP1AN OF THE JOINT CHIEFS OF STAFF 

SUBJECT: Humane Treatment of al Qaeda and Taliban*Detainees 

1. Our recent extensive discussions reoarding the status 
of al Qaeda and Taliban detainees confirm that the appli-
cation of the Geneva Convention Relative to the Treatment 
of Prisoners of War of August 12, 2949 ;Geneva) to the 
conflict with al Qaeda and the Taliben involves complex 
leoal questions. By its terms, Geneva applies to conflicts 
involving "High Contracting Parties," which can only be 
states. Moreover, it assumes the existence of "regular" 
armed forces fighting on behalf of states. However, the 
war against terrorism ushers in a new paradigm, one in 
which groups with broad, international reach commit horrific 
acts against innocent civilians, sometimes with the direct 
support of states. Our Nation recognizes that this new 
paradigm -- ushered in not by us, but by terrorists --
requires new thinking in the law of war, but thinking that 
should nevertheless be consistent with the principles of 
Geneva. 

2. Pursuant to my authority as Commander in Chief and Chief 
Executive of the United States, and relying on the opinion 
of the Department of Justice dated January 22, 2002, and on 
the legal opinion rendered by the Attorney General in his 
letter of February 1, 2002, I hereby determine 4s follows: 

a. I accept the legal conclusion of the Department of 
Justice and determine that none of the provisions 
of Geneva apply to our conflict with al Qaeda in 
Afghanistan or elsewhere thrcuchoL:t :he world because, 
amcnc ctlr reasons, al caeda is not a !iich Contractinc 
party to Geneva. 

b. I•accept the legal conclusion of the Attorney General 
and the 17epar77ent of Justce that I have the authority 
under the Constitution to suspend Geneva as between 
the United States and Afghanistan, but I decline to 
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exercise that authority at this time. Accordingly, I 
determine that the provisions of Geneva will apply to 
our present conflict with the Taliban. I reserve the 
right to exercise this authority in this or future 
ccrf!ict=. 

c. I also accept the lecal conclusion of the Department of 
Justice and determine that common Article 3 of Geneva 
does not apply to either al Qaeda or Taliban detainees, 
because, among other reasons, the relevant conflicts 
are international in scope and common Article 3 applies 
only to "armed conflict not of an international 
character." 

6. eased on the facts supplied by the Department of 
Defense and the recommendation of the Department of 
Justice, I determine that the Taliban detainees are 
unlawful combatants and, therefore, do not qualify as 
prisoners of war under Article 4 of Geneva. I note 
that, because Geneva does not apply to cur conflict 
with al Qaeda, al Qaeda detainees also do not qualify 
as prisoners of war. 

3. Of course, our va]ues as a Nation, values that we share with 
many nations in the world, call for us to treat detainees 
humanely, including chose who are not legally entitled to 
such treatment. Our Nation has been and will continue to 
be a strong supporter of Geneva and its principles. As 
a matter of policy, the United States Armed Forces shall 
continue to treat detainees humanely and, to the extent 
appropriate and consistent with military necessity, in 
a manner consistent with the principles of Geneva. 

4. The United States will hold states, organizations, and 
individuals who gain control of United States personnel 
responsible for treating such personnel humanely and 
consistent with applicable law. 

5 I hereby reaffirm the order previously issued by the 
Secretary of Defense to the United States Armed Forces 
requiring that the detainees be treated humanely and, 
to the extent appiopriate and consistent with military 
necessity, in a manner consistent with the principles 
of Geneva. 

state to communicate my 
determinatons in an anner :o cur allies, and 
other countries and international organizations cooperating 
in the war acairst terrorism of cicbal reach. 
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SECRETARY OF DEFENSE 
moo DEFENSE PENTAGON 

WASHINGTON, DC 20301-1000 

 

JAN 1 9 202 

MEMORANDUM FOR CHAIRMAN OF THE JOINT CHIEFS OF STAFF 

SUBJECT: Status of Taliban and Al Qaida 

(U) Transmit the following to the Combatant Commanders: 

1005 The United States has determined that Al Qaida and Taliban individuals under 
the control of the Department of Defense are not entitled to prisoner of war status 
for purposes of the Geneva Conventions of 1949. 

(U) The Combatant Commanders shall, in detaining Al Qaida and Taliban 
individuals under the control of the Department of Defense, treat them humanely 
and, to the extent appropriate and consistent with military necessity, in a manner 
consistent with the principles of the Geneva Conventions of 1949. 

(U) The Combatant Commanders shall transmit this order to subordinate 
commanders, including Commander, Joint Task Force 160, for implementation. 

(U) Keep me appropriately informed of the implementation of this order. 
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Art. 5 Convention (ill) relative to the Treatment of Prisoners of War... http://www.icrc.orgiihl.nsf/b0d5f4c1f4b810204125673. 

articles 

< 

Convention MD relative to the Treatment of Prisoners of War. Geneva, 12 
August 1949. 

Part : general provisions 

ARTICLE 5 

The present Convention shall apply to the persons referred to in Article 4 from the time 
they fall into the power of the enemy and until their final release and repatriation. 
Should any doubt arise as to whether persons, having committed a belligerent act and 
having fallen into the hands of the enemy, belong to any of the categories enumerated 
in Article 4, such persons shall enjoy the protection of the present Convention until 
such time as their status has been determined by a competent tribunal. 

I ; 1 I I L 
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Art. 4 Convention (11I) relative to the Treatment of Prisoners of War... http://www.icrc.orsjihl.nsfib0d5f4c1f4b8102041256739003e63: 66; 

article-s 

Convention (II1) relative to the Treatment of Prisoners of War. Geneva, 12 
August 1949. 

Part 1 : General provisions 

ARTICLE 4 

A. Prisoners of war, in the sense of the present Convention, are persons belonging to 
one of the following categories, who have fallen into the power of the enemy: 

(1)Members of the armed forces of a Party to the conflict as well as members of 
militias or volunteer corps forming part of such armed forces. 

(2)Members of other militias and members of other volunteer corps, incuding those of 
• organized resistance movements, belonging to a Party to the conflict and operating in 
or outside their own territory, even if this territory is occupied, provided that such 

1 . 177. militias or volunteer corps, including such organized resistance movements, fulfil the 
following conditions: 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and customs of war. 

(3)Members of regular armed forces who profess allegiance to a government or an 
authority not recognized by the Detaining Power. 

(4) Persons who accompany the armed forces without actually being members 
thereof, such as civilian members of military aircraft crews, war correspondents, 
supply contractors, members of labour units Or of services responsible for the welfare 
of the armed forces, provided that they have received authorization from the armed 
fc..fces SC,C,CM y prO'.'ide then-, f0:' !"..'3 4t purpose r.an ;dec•:tily 
card similar to the annexed model 

(5) Members of crews, including masters, plots and apprentices, of the merchant 
marine and the crews of civil aircraft of the Parties to the conflict, who do not benefit 
by more favourable treatment under any other provisions of international law. 

I of 2 2 12 2002 !:3 
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Art 4 Convention (III) relative to the Treatment of Prisoners of War... http://www.icrc.org/ihl.ns1/b0dSf4c1f4b8 I 02041256739003e634 6/2. 

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy 

spontaneously take up arms to resist the invading forces, without having had time to 

form themselves into regular armed units, provided they carry arms openly and 

respect the laws and customs of war. 

B. The following shall likewise be treated as prisoners of war under the present 

Convention: 

(1) Persons belonging, or having belonged, to the armed forces of the occupied 

country, if the occupying Power considers it necessary by reason of such allegiance to 
intern them, even though it has originally liberated them while hostilities were going on 
outside the territory.it occupies, in particular where such persons have made an 
unsuccessful attempt to rejoin the armed forces to which they belong and which are _ 
engaged in combat, or viheTi they Tailfa ,.cTirri-p-VW-ittiTgarrim-ons-made-to-them-with-a - 
view to internment. 

(2) The persons belonging to one of the categories enumerated in the present Article, 
who have been received by neutral or non-belligerent Powers on their territory and 
whom these Powers are required to intern under international law, without prejudice to 
any more favourable treatment which these Powers may choose to give and with the 
exception of Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and, where 
diplomatic relations exist between the Parties to the conflict and the neutral or 
non-belligerent Power concerned, those Articles concerning the Protecting Power. 
Where such diplomatic relations exist, the Parties to a conflict on whom these persons 
depend shall be allowed to perform towards them the functions of a Protecting Power 
as provided in the present Convention, without prejudice to the functions which these 
Parties normally exercise in conformity with diplomatic and consular usage and 
treaties. 

C. This Article shall in no way affect the status of medical personnel and chaplains as 
provided for in Article 33 of the present Convention. 

.001- 03yo 
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Art 4 Convention (III) relative to the Treatment of Prisoners of War.. http://www.icrc.org/ihl.nsf1b0d514c1 f4b81020412367.3900.3e6-3 6, 

articles 

<:‹ 

Convention (1!I) relative to the Treatment of Prisoners of War. Geneva, 12 
August 1949. 

Part 1 : General provisions 

ARTICLE 4 

A. Prisoners of war, in the sense of the present Convention, are persons belonging to 
one of the following categories, who have fallen into the power of the enemy: 

(1) Members of the armed forces of a Party to the conflict as well as members of 
militias or volunteer corps forming part of such armed forces. 

1 of 2 

(2) Members of other militias and members of other volunteer corps, incuding those of 
organized resistance movements, belonging to a Party to the conflict and operating in 
or outside their own territory, even if this territory is occupied, provided that such 
militias or volunteer corps, including such organized resistance movements, fulfil the 
following conditions: 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and customs of war. 

(3) Members of regular armed forces who profess allegiance to a government or art 
authority not recognized by the Detaining Power. 

(4) Persons who accompany the armed forces without actually being members 
thereof, such as civilian members of military aircraft crews, war correspondents. 
supply contractors, members of labour units or of services responsible for the welfare 
of the armed forces, provided that they have received authorization from the armed 
fo;ces vit; tnE-;,y accompany, who snail provioe them to that purpose with an identity 
card simile( to the annexed model. 

(5) Members of crews, including masters, pilots and apprentices, of the mercnant 
marine and the crews of civil aircraft of the Parties to the conflict, who do not benefit 
by more favourable treatment under any other provisions of international la‘.v 

.2.-12t7002 l : 



Art 4 Convention (ll) relative to the Treatment of Prisoners of War. . hrrp:f1www icrc.orghtil.nst.tOnt4cItttbS I 02u4 I LaturNuJetJot,-.• 

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy 
spontaneously take up arms to resist the invading forces, without having had time to 
form themselves into regular armed units, provided they carry arms openly and 
respect the laws and customs of war. 

B. The following shall likewise be treated as prisoners of war under the present 
Convention: 

(1)Persons belonging, or having belonged, to the armed forces of the occupied 
country, if the occupying Power considers it necessary by reason of such allegiance to 
intern them, even though it has originally liberated them while hostilities were going on 
outside the territory it occupies. in particular where such persons have made an 
unsuccessful attempt to rejoin the armed forces to which they belong and which are 
engaged in combat, or where they fail to comply with a summons made to them with a 
view to internment. 

(2)The persons belonging to one of the categories enumerated in the present Article, 
who have been received by neutral or non-belligerent Powers on their territory and 
whom these Powers are required to intern under international law, without prejudice to 
any more favourable treatment which these Powers may choose to give and with the 
exception of Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and, where 
diplomatic relations exist between the Parties to the conflict and the neutral or 
non-belligerent Power concerned, those Articles concerning the Protecting Power. 
Where such diplomatic relations exist, the Parties to a conflict on whom these persons 
depend shall be allowed to perform towards them the functions of a Protecting Power 
as provided in the present Convention, without prejudice to the functions which these 
Parties normally exercise in conformity with diplomatic and consular usage and 
treaties. 

C. This Article shall in no way affect the status of medical personnel and chaplains as 
provided for in Article 33 of the present Convention. 
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Art. 5 Convention (L II) relative to the Treatment of Prisoners of War... http://www.icrc.orgithl.nsfibOd5f4c114b810204125673' 

articles 

< 

Convention (III) relative to the Treatment of Prisoners of War. Geneva, 12 
August 1949. 

Part I : General provisions 

ARTICLE 5 

The present Convention shall apply to the persons referred to in Article 4 from the time 
they fall into the power of the enemy and until their final release and repatriation. 
Should any doubt arise as to whether persons, having committed a belligerent act and 
having fallen into the hands of the enemy, belong to any of the categories enumerated 
in Article 4, such persons shall enjoy the protection of the present Convention until 
such time as their status has been determined by a competent tribunal. 
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THE WHITE HOUSE 

WAS H INGTON 

February 7, 2002 

MEMCRANDUM FOR THE VICE PRESIDENT 
THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GENERAL 
CHIEF OF STAFF TO THE PRESIDENT 
DIRECTOR OF CENTRAL INTELLIGENCE 
ASSISTANT TO THE PRESIDENT FOR NATIONAL 

SECURITY- AFFAIRS 
CHAIRMAN CF THE JOINT CHIEFS CF STAFF 

SUBJECT: Humane Treatment of al Qaeda and Taliban-Detainees 

1. Our recent extensive discussions regarding the status 
of al Qaeda and Taliban detainees confirm that the appli-
cation of the Geneva Convention Relative to the Treatment 
of Prisoners of War of August 12, 1949 (Geneva) to the 
conflict with al Qaeda and the Taliban involves complex 
legal questions. By its terms, Geneva applies to conflicts 
involving "High Contracting Parties," which can only be 
states. Moreover, it assumes the existence of "regular" 
armed forces fighting on behalf pf states. However, the 
war against terrorism ushers in a new paradigm, one in 
which groups with broad, international reach commit horrific 
acts against innocent civilians, sometimes with the direct 
support of states. Our Nation recognizes that this new 
paradigm -- ushered in not by us, but by terrorists --
requires new thinking in the law of war, but thinking that 
should nevertheless be consistent with the principles of 
Geneva. 

2. Pursuant to my authority as Commander in Chief and Chief 
Executive of the United States, and relying on the opinion 
of the Department of Justice dated January 22, 2002, and on 
the legal opinion rendered by the Attorney General in his 
letter of February 1, 2002, I hereby determine as follows: 

a I accept the legal conclusion of the Department of 
Justice and determine that none of the provisions 
of Geneva apply to our conflict witty. al Qaeda in 
Afghanistan or elsewhere throughout the world because, 
amcno cther reasons. al Qaeda is not a High Contractno 
Party to Geneva. 

I accept the lectal conclusion of the Attorney General 
and the Department of Justice that 1 have the authority 
under the Constitution to suspend Geneva as between 
the United States and Afchanistan, but I decline to 

00'70 
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exercise that authority at this time. Accordingly, I 
determine that the provisions of Geneva will apply to 
our present conflict with the Taliban. I reserve the 
right to exercise this authority in this or f‘..1t,zre 
conflicts. 

c. I also accept the legal conclusion of the Department of 
Justice and determine that common Article 3 of Geneva 
does not apply to either al Qaeda or Taliban detainees, 
because, among other reasons, the relevant conflicts 
are international in scope and common Article 3 applies 
only to "armed conflict not of an international 
character." 

d. Based on the facts supplied by the Department of 
Defense and the recommendation of the Department of 
Justice, I determine that the Taliban detainees are 
unlawful combatants and, therefore, do not aualify as 
prisoners of war under Article 4 of Geneva. I note 
that, because Geneva does not apply to our conflict 
with al Qaeda, al Qaeda detainees also do not qualify 
as prisoners of war. 

3. of course, our values as a Nation, values that we share with 
many nations in the world, call for us to treat detainees 
humanely, including those who are not legally entitled to 
such treatment. Our Nation has been and will continue to 
be a strong supporter of Geneva and its principles. As 
a matter of policy, the United States Armed Forces shall 
continue to treat detainees humanely and, to the extent 
appropriate and consistent with military necessity, in 
a manner consistent with the principles of Geneva. 

4. The United States will hold states, organizations, and 
individuals who gain control of United States personnel 
responsible for treating such personnel humanely and 
consistent with applicable law. 

5. I hereby reaffirm the order previously issued by the 
Secretary of Defense to the United States Armed Forces 
requiring that the detainees be treated humanely and, 
to the extent appropriate and consistent with military 
necessity, in a manner consistent with the principles 
of Geneva. 

1 hbv dIrect :he Secretary f7; State to communicate mv 
determinations in an appropriate manner to our allies, arx.a 
other colmtries and international organizations cooperating 
in the war against terrorism of global reach. 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON, D.C. 20301-2500 
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SPECIAL OPERATIONS/ ACTION MEMO 
LOW Ni CONFLICT 

FOR: UNDER SECRETARY OF DEFENSE FOR POLICY 

Special Operations and Low-Intensity Conflict 
fense for FROM: Robert Andrews, Principal Deputy Assistant Se 

SUBJECT: Detainee Transfer Policy (U) 

Olifj This memo seeks your approval, for release and promulgation, of the policy statement 

and guidelines for transferring detainees to the control of other governments. 

On 23 February SECDEF approved the guidelines in draft for interagency 

coordination. We completed that coordination on 15 March. Changes made by the 

interagency, though refining and clarifying, did not substantially change the guidelines. 

We added the overarching policy statement at the request of Eliott Abrams, National 

Security Council. 

1  On 20 March Deputies indicated full concurrence with the policy statement and 

guidelines. To promulgate the policy to the field, we need a signed memo directing 

transfer actions be handled in accordance with the approved policy guidance. 

RECOMMENDATION: Sign attached memo. 

COORDINATION: Tab A 

Attachments: 
As Stated 

Prepared by: LTC SO/LIC Stability Operations, 

DECLASSIFIED BY: USD(P) 
DATE: 02/25/2008 

• -• C. 
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DOflCT 

THE UNDER SECRETARY OF DEFENSE 
2100 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-2100 

POLICY 

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 
UNDER SECRETARIES OF DEFENSE 
ASSISTANT SECRETARIES OF DEFENSE 
GENERAL COUNSEL OF THE DEPARTMENT OF 

DEFENSE 
DIRECTORS OF THE DEFENSE AGENCIES 
DIRECTORS OF THE DOD FIELD ACTIVITIES 

SUBJECT: Policy Statement and Guidelines for Transfer of Detainees under US 
Department of Defense Control to Foreign Government Control 

Transfers of detainees under US Department of Defense control. in connection with 

the global war on terrorism, to foreign government control shall be conducted in 

accordance with the attached policy guidance approved by the Secretary of Defense. My 

office will lead the implementation of this policy in coordination with appropriate 

components for the duration of Operation Enduring Freedom, or until otherwise directed. 

Attachment: 
As stated nagim Rill 
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aftliiiamInk 29 March 2002 

Policy Statement on Transfer of Detainees under 
US Department of Defense Control to 

Foreign Go ernment Control 

The US has interests in not retaining control over large numbers of detainees from 
the war against terrorism. The objective of the US transfer policy is to reduce the 
number of individuals under US control in the course of the Global War on 
Terrorism, consistent with the national security, 
interests of the United States. In executing this policy, our paramount goal is to 
ensure, to the maximum extent reasonably possible, that transferring a detainee out 
of US government control will not increase the risk of further attacks on the 
United States or US interests. 

The US Government normally vill consider transfer of a detainee to the control of 
another government only after the United States determines that US control of that 
detainee no longer is necessary 

to protect US security interests. We will work to make these determinations as 
to each detainee as quickly as possible, although we anticipate that making these 
determinations will be a lengthy process in most cases. 

Determining whether a detainee should be transferred to foreign government 
control involves legal, investigative, intelligence, operational, and foreign policy 
assessments. The attached guidelines will be used to assist in making these 
assessments and reaching a determination in each case. 



OCORUT 29 March 2002 

GUIDELINES FOR TRANSFER OF DETAINEES 
TO FOREIGN GOVERNMENT CONTROL 

DISCUSSION 

These guidelines apply to detainees under US Department of Defense control 
(i.e., those meeting the screening criteria) in connection with the global war on 
terrorism. 

If we hold detainees ourselves, we have high confidence that they will not 
escape or otherwise be set free, except on our terms. As a result they are not able 
to commit terrorist acts against the United States, our friends, allies or deployed 
forces. Although risks and costs attend US retention of detainees, at stake are the 
lives of US citizens that may be lost in another terrorist attack. 

0103 These guidelines aim to enable the United States to reduce the number of 
individuals under US control without unduly increasing risks to US security 
interests. 

GUIDELINES 

The US Government will normally consider transfer of a detainee to the 
control of another country only after the United States determines that US control 
of that detainee no longer is necessary for 

to protect US security interests. 

le Following interrogation and criminal investigation, detainees will be sorted 
into categories, such as: 

• retain for US criminal or military prosecution; 

• retain at least until the end of hostilities (but keep disposition under review) 
because of the high risk they present to US interests should they become free; 

• retain as material witness; 

• transfer for prosecution by a foreign government; 

• transfer for detention by a foreign government until end of hostilities: or, 

406141611. 

oe( 



• 

29 March 2002 

• transfer to a foreign government without condition; or, by exception, as 
otherwise mutually agreed by the US Government and the foreign government. 

/ Decisions on transfer of a detainee shall be informed by: 

• an assessment of the risk to US security interests posed by the particular 
individual: 

• assessment of the strength of any law enforcement case that the United States 
or another government might undertake: 

• weight to be given to the particular foreign government's request for a 
detainee, taking into account foreign policy factors such as effect of the 
decision on its future military or law enforcement cooperation: 

• legal issues related to the ability of the United States to continue to hold the 
detainee; and, 

• potential applicability of any extradition treaty or agreement. 

A Before a detainee can be released from US control, decisions on transfer of the 
detainee to the control of a foreign government must be made based on a US 
Government assessment of relevant factors, such as whether the foreign 
government: 

• has a legal basis to obtain control of and maintain control over the detainee, 
particularly for law enforcement purposes; 

• will initiate prosecution with a reasonably good chance of success, will exert 
itself to maintain confinement, will detain the individual until the end of 
hostilities, or will ensure that the individual will not be permitted to become a 
threat to the United States; 
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• will provide assurances that it will treat the detainee humanely, will provide 
basic due process rights, and will not persecute the detainee on account of his 
race, religion;  nationality, membership in a social group, or political opinion; 

• 

• 

• is cooperating with the United States in law enforcement and/or military 
matters; 

• is not a state sponsor of terrorism; and, 

• 

(U) Information on transfers of detainees may be provided as appropriate to the 
International Committee of the Red Cross. 

PROCESS 

/A US Government decision to transfer a detainee involves legal, investigative, 
intelligence, operational, and foreign policy assessments. It requires Departments 
of Defense. State, and Justice, and Central Intelligence Agency joint analysis and 
recommendations based on factual information, policy considerations, and legal 
authorities. 

013 An interagency experts group of representatives from the Departments of 
Defense, State, and Justice and the Central Intelligence Agency will evaluate each 
case of proposed transfer. 

• DOD will chair the experts group with a Deputy Assistant Secretary level 
representative. The group will meet on a regular basis to review particular 
cases and requests from foreign governments for the transfer of particular 
detainees. 

• Each agency will provide representatives (at the appropriate level and with the 
appropriate expertise). 

• Sulk! Department will haN.e fesponsibilit), w communicate on these matters 
between the US Government and foreign gkAernments. It will receive requests 
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from foreign governments for transfer of detainees, and will communicate 
requests from the US Government to foreign governments. The State 
Department will forward such requests from foreign governments to the 
experts group for consideration. In the event of a need to negotiate terms with 
or obtain assurances from foreign governments, the State Department ‘vill lead 
such efforts. with full participation from interested agencies. 

• US Government agencies recommending transfer of a detainee will proNide 
their recommendations to the experts group, through their representative, for 
the group's consideration. 

OM The experts group will make recommendations for higher-level review. The 
decision to negotiate with a foreign government or to approve a recommended 
transfer (including a release) will be made by Deputies, or, as appropriate, by 
Principals. 

4 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON, D.C. 20301-2500 
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SPCCIAL OPERATIONS/ 1-02/003933-PK 
LOW•iNTCNSIT'I CONFLICT 

INFO MEMO 

FOR: UNDER SECRETARY OF DEFENSE FOR POLICY 

FROM: Michael H. Mobbs. Policy Advisor to the Under Secretary of Defense 
for Policy 

SUBJECT: Detainee Transfer Policy 

Steve Hadley may call you regarding our draft Guidelines for Transfer of 
Detainees to Foreign Government Control (Guidelines), which is in interagency 
coordination. 

Although the Guidelines have been received favorably in the interagency, John 
Bellinger of the NSC staff told me today that Steve, on reviewing the guidelines, 
asked for clarification of our overall policy objectives on detainee transfers. 

Attached for your information is a policy statement we have drafted in response to 
Steve's request. This statement will be added at the beginning of the Guidelines. 

COORDINATION: None. 

Attachments: 
As Stated 

Prepared by: LTC SO/LIC Detainee Task Force, 
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Policy Statement on Transfer of US Detainees to 
Foreign Government Control 

I 
Kh.t/5 

f. The objective of elis policy is to reduce the number of individuals under US 
control in the course of the Global War on Terrorism, consistent with the national 
security,111111 11111Mitnterests of the United States. In 
executing this policy, our paramount goal is to 'sure, to the maximum extent  
reasonably possible, that transferring a detainee out of US government control-ts. tt,"' 

not likely-te increase the risk of further attacks on the United States or US 
interests. 

The US Government normally will consider transfer of a detainee to the control of 
another government only after the United States determines that US control of that 
detainee no longer is necessary for 

to protect US security interests. We will .e+ 'or to make these determinations 
as to each detainee as e449-4,tralettw,s , as possible, although we anticipate that 
making these determinations will be a lengthy process in most cases. 

Determining whether a detainee should be transferred to foreign government 
control involves legal, investigative, intelligence, operational, and foreign policy 
assessments. The attached guidelines will be used to assist in making these 
assessments and reaching a determination in each case. 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 
2000 DEFENSE PENTAGON 

WAS/-fINGTON, DC 20301-2000 

ACTION MEMO 02/001653-PK 
P OL IC Y 

FOR: SECRETARY OF DEFENSE DepSec Action 

 

 

 
 

I 
FROM: Douglas J. Feith, Under Secretary of Defense for Policy/ '1\ ,1- it

• 

• : 
1 

SUBJECT: Detainee Transfer Policy (U) 

/ This memo seeks your approval of guidelines for case-by-case decisions on 
transferring detainees to the control of other governments. (Tab A) 

AAs you will see from the guidelines, transfer of a detainee to the control of another 
government should be considered only after the United States determines that US control 
of that detainee is no longer necessary for US intelligence or law enforcement purposes 
or to protect US security interests. 

fo US Government decisions to transfer a detainee involve legal, investigative, 
intelligence, operational and foreign policy assessments, which require joint analysis and 
recommendations by Departments of Defense, State, and Justice, and the Central 
Intelligence Agency. 

/ Recommendation: Approve the policy guidelines for transfer of detainees. 

Approve  Disapprove Let's Discuss  

Prepared by: LTC SO/LIC Stability Operationsill 
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GUIDELINES FOR TRANSFER OF DETAINEES 
TO FOREIGN GOVERNMENT CONTROL 

DISCUSSION 

A If we hold detainees ourselves, we have high confidence that they will not escape or 
otherwise be set free, except on our terms. As a result they are not able to commit 

terro!ist acts against the United States. Although risks and costs attend US retention of 

detainees, at stake are the lives of US citizens that may be lost in another terrorist attack. 

These guidelines enable the United States to reduce the number of individuals under 

US control without unduly increasing risks to US security interests. 

GUIDELINES 

A The US Government will consider transfer of a detainee to the control of another 

country only after the United States determines that US control of that detainee no longer 
to protect US security 

A Following interrogation and criminal investigation, detainees will be sorted into 

categories, such as: 

• retain for US prosecution; 

• retain because of the high risk they present to US interests should they become free; 

• transfer for prosecution by another government; 

• transfer for detention by another government until end of hostilities; or, 

• transfer to another government for release. 

411411001911b 

0 Olk 

is necessary for 
interests. 



• 

• 

Decisions on transfer of a detainee shall be informed by: 

• an assessment of the risk to US security interests posed by the particular individual; 

• assessment of the z.trength of any law enforcement case that the United States or 
another government might undertake; and, 

• applicability of any extradition treaty or agreement. 

/ Before a detainee can be released from US control, decisions on transfer of the 
detainee to the control of another government must be made based on a US Government 
assessment that the relevant foreign government: 

• has a proper law enforcement purpose and legal basis to obtain control of and 
maintain control over the detainee, unless there is no basis to keep the individue in 
detention (e.g., he has not engaged in wrongdoing); 

• will exert itself to maintain pre-trial confinement; 

• will initiate prosecution with a reasonably good chance of success, or will hold the 
individual until the end of hostilities; 

• will treat the detainee humanely and will not persecute the detainee on account of his 
race, religion, nationality, membership in a social group, or political opinion; 

• will not transfer the detainee out of its control without US consent; 

• is not a state sponsor of terrorism: and, 

• 

• 0012#4111/1* 
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(U) Transfers of detainees will be coordinated, as appropriate, with the International 
Committee of the Red Cross. 

PROCESS 

A A US Government decision to transfer a detainee involves legal, investigative, 
intelligence, operational, and foreign policy assessments. It requires Departments of 
Defense, State, and Justice, and Central Intelligence Agency joint analysis and 
recommendations based on factual information. 

00 An interagency experts group of representatives from the Departments of Defense, 
state, and Justice, and the Central Intelligence Agency, will evaluate each case of 
proposed transfer. 

• DOD will chair the experts group with a Deputy Assistant Secretary level 
representative. The group will meet on a regular basis to review particular cases and 
requests from foreign governments for the transfer of particular detainees. 

• Each agency will provide representatives (at the appropriate level and with the 
appropriate expertise). 

• State Department will have responsibility to receive requests from foreign 
governments for transfer of detainees. The State Department shall forward such 
requests to the experts group for consideration. 

• US Government agencies recommending transfer of a detainee will provide their 
recommendations to the experts group, through their representative, for the group's 
consideration. 

g0 The experts group will make recommendations for higher-level review. The decision 
to approve a recommended transfer will be made by the Deputies' Committee, or, as 
appropriate, by the Principals' Committee. 
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December 10, 2002 

Implementing Guidance for Release or 
Transfer of Detainees under US Department of Defense Control  

to Foreign Government Control  

REFERENCES  

(A) al Policy and Guidelines for Transfer of Detainees to Foreign Government Control, 
Secretary of Defense, April 4, 2002. 

(B)A Implementing Guidance on Detainee Screening and Processing for Transfers of 
Detainees in Afghanistan, to Guantanamo Bay Naval Station (GTMO), Secretary of 
Defense, January 7, 2002. 

(C) (U) War Crimes and Related Investigations within the US Central Command Area of 
Operations, Secretary of Defense, January 19, 2002. 

PURPOSE 

fe This guidance implements the Guidelines for Transfer of Detainees to Foreign 
Government Control of April 4, 2002 (DoD Detainee Transfer Policy), reference (A). 

fe The guidance describes actions required by the DoD Detainee Transfer Policy when a 
detainee under Department of Defense control is identified for release or transfer 
consideration, as stated in reference (A). 

This guidance addresses actions required (unless otherwise directed by the Secretary 
of Defense) to effect the release or the transfer of detainees to foreign government control 
once approved by the Secretary of Defense or his designee. 

SCOPE 

9111 This implementing guidance applies to detainees under US Department of Defense 
control who have been screened by a combatant commander in accordance with reference 
(B), or other Secretary of Defense approved guidance or directives for screening 
individuals for continued detention, unless otherwise directed by the Secretary of 
Defense. 



DEFINITIONS 

(U1 The following definitions are applicable to this guidance: 

I. An "enemy combatant" (EC) for purposes of this guidance is defined as any person 
that US or allied forces could properly detain under the laws and customs of war. For 
purposes of this conflict, an EC includes, but is not necessarily limited to, a member or 
agent of al Qaeda, the Taliban, or another international terrorist organization against 
which the United States is engaged in armed conflict. 

2."Under DoD Control" means that the individual is either in the physical control of 
DoD or, if in the physical control of another agency, has been designated by the President 
or his designee for transfer to DoD control. 

3."Release" is the process by which an individual, who has been determined no longer to 
pose a threat to the United States or US interests, is released to a foreign government with 
no promise, in return, for continued detention. 

4. "Conditional release" is the release of an EC who has been determined no longer to 
pose a threat to the United States or US interests, under a promise or agreement of that 
EC not to take up arms, or participate in further fighting, against the United States or its 
allies in exchange for freedom. 

5."Transfer" is the process by which the control of an individual is transferred to a 
foreign government with the promise that certain conditions will be fulfilled, usually 
including the promise of continued detention as an EC until returned to US control or 
until his release is authorized by the United States. 

PROCESS 

(U) Unless otherwise directed by the Secretary of Defense, within 90 days of a detainee 
being brought under DoD control, the detaining combatant commander, or his designee, 
shall review the initial determination that the detainee is an EC. Such review shall be 
made based upon all available and relevant information available on the date of review 
and may be subject to further review based upon newly discovered evidence or 
information. 

(U) The detaining combatant commander or his designee shall produce a written 
assessment regarding the detainee's EC status based upon his review of all available and 
relevant information concerning the detainee. The review shall be administrative in 
nature and shall not be deemed tu create any right, benefit, or privilege, substantive or 
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procedural, against the United States, its departments, agencies, or other entities, its 

officers or employees, or any other person. The detaining combatant commander shall be 
guided by the following: 

(a)The detaining combatant commander shall consider all relevant and reasonably 
available information, including any new information that has been identified 
since the initial status determination. 

(b) If necessary to make a proper review, the detaining combatant commander may 
interview witnesses, provided they are reasonably available and such 
interviews would not affect combat, intelligence gathering, law enforcement, 
or support operations. 

(c) The detaining combatant commander may, at his discretion, convene a panel of 
commissioned officers to review the available evidence and reach a 
recommended determination. 

(U) After the initial 90-day status review, the detaining combatant commander shall, on 

an annual basis, reassess the status of each detainee. 

(U) If, as a result of a periodic EC status review (90-day or annual), a detaining 
combatant commander concludes that a detainee may no longer meet the definition of an 

EC, the detaining combatant commander shall identify that detainee for possible release 

or transfer as appropriate. 

AA detainee may also be considered for possible release, conditional release, or 

transfer when: 

• A Department of Defense, State or Justice, or the Central Intelligence Agency, 
receives an official request from a foreign government for the release of a detainee 

or the transfer of a detainee to its control; 

• A Department of Defense, State or Justice, or the Central Intelligence Agency, 
initiates a proposal to release or transfer an EC; 

• A A combatant commander, who has been authorized by the Secretary of 

Defense to conduct operations that may result in the detention of personnel or to 
take control of detained personnel, recommends release or transfer of a detainee 
under his control; or, 

• The Secretary of the Army, consistent with reference (C), recommends the 
release or transfer of a detainee following the conduct of a criminal investi!_zatior 
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When any element of the Department of Defense initiates or receives from the 
Department of State or Justice, or from the Central Intelligence Agency, a request for 
release or transfer of a detainee under DoD control, it shall forward the request to the 
Assistant Secretary of Defense for Special Operations and Low Intensity Conflict. 

. A The Assistant Secretary of Defense for Special Operations and Low Intensity 
Conflict shall notify the Secretary of the Anny, the General Counsel of the 
Department of Defense. the Director of the Joint Staff, and the designated point 
of contact for detainee transfer matters at the Departments of State and Justice 
and at the Central intelligence Agency of the request. 

When a request conflicts with the requirements of a combatant commander or the 
Criminal Investigation Task Force (or DoD lead for criminal investigations for the 
region, when directed) concerning a particular detainee, the Secretary of the Army and 
the Director of the Joint Staff shall advise the Assistant Secretary of Defense for Special 
Operations and Low Intensity Conflict when the case can be ready for interagency 
consideration. The process for determining readiness for interagency consideration shall 
be conducted in a manner consistent with paragraphs below concerning instances when a 
combatant commander or the Secretary of the Army identifies a detainee for release or 
transfer. 

4te ' ) In the case of release, the Assistant Secretary of Defense for Special Operations and 
ow Intensity Conflict, in conjunction with the General Counsel of the Department of 

Defense, shall assess whether the detainee should still be detained as an EC or should be 
released (including whether any conditions should apply to his release, e.g., under a 
conditional release or other agreement). 

(U) Recommendations for release or transfer, coordinated with the Department of State, 
Department of Justice and the Central Intelligence Agency as appropriate, shall be made 
to the Secretary of Defense or his designee for decision. 

(U) In addition to other responsibilities prescribed herein, the Secretary of the Army and 
relevant combatant commanders shall assess detainees for potential release (including 
under conditional release or other agreements) or transfer on a comprehensive and 
ongoing basis. 

A When a combatant commander or the Secretary of the Army identifies a detainee for 
possible release or transfer to foreign government control, as sct out in reference (A): 

• to If the detaining combatant commander recommends release or transfer, he 
shall notify the Commander of the Criminal Investigation Task Force (or DoD 
lead for criminal investigations for the legion, when directed) and forward a 
completed detainee file to the Director of the Joint Staff for review. The 

OBOIWIl
 



detainee file shall include all supporting documentation to provide the 
information specified in paragraphs 1, 2.a.-d., 3.a., 3.b., and 3.d. of Annex A. 

• 001 If the Commander of the Criminal Investigation Task Force (or the DoD 
lead for criminal investigations for the region, when directed) recommends 
release or transfer, he shall prepare the file and forward to the Secretary of the 
Army the completed detainee file including all supporting documentation to 
provide the information specified in paragraphs 1, 2.e., 3.b. and 3.c. of 
Annex A. 

• If the case is under review and the file is not complete, the Secretary of the 
Army, or the Director of the Joint Staff, as appropriate, shall inform the 
Assistant Secretary of Defense for Special Operations and Low Intensity 
Conflict of the status of the file. 

• A In cases where a detaining combatant commander and/or the Commander 
of the Criminal Investigation Task Force (or the DoD lead for criminal 
investigations for the region, when directed) recommend release or transfer of 
a detainee, based on their respective mandates, the recommendation package 
shall include the following: 

6 A the detainee file complete with all supporting documentation necessary 
or the Interagency Experts Group to make an informed recommendation 

(use information specified in the TAB to this document); 

• A any conditions the detaining combatant commander or the Commander 
of the Criminal Investigation Task Force (or the DoD lead for criminal 
investigations for the region, when directed) believes are necessary for the 
detainee to be held by a foreign government; and 

• 00 an assessment of the threat the detainee poses to the United States or US 
interests, and a recommendation concerning how to address that threat - 
with all supporting documentation so the Interagency Experts Group can 
make an informed recommendation (use information specified in Annex A 
to this document). 

OP) The Secretary of the Army and the Director of the Joint Staff shall provide completed 
files with all supplementary materials and recornniendations to the Assistant Secretary of 
Defense for Special Operations and Low Intensity Conflict. 

• Ofj The Detainee Policy Group in the Office of the Assistant Secretary of 
Defense for Special Operations and Low Intensity Conflict has responsibility 



for reviewing each file for administrative completeness and ensuring each is 
consistent with current policy guidance. 

The Assistant Secretary of Defense for Special Operations and Low Intensity Conflict 
shall provide completed files of detainees identified for possible release or transfer to 
foreign government control to the representatives of the following DoD organizations, at 
a minimum, for review and a recommendation on whether the case is appropriate for a 
coordinated release determination or further review by the Interagency Experts Group on 
Detainees (Interagency Experts Group): 

• 40) the Office of the Secretary of the Army, 

• A the Office of the General Counsel of the Department of Defense, and 

• A the Joint Staff. 

A Note: If the case is determined at this point as not appropriate for review by the 
Interagency Experts Group, the case shall be returned to the Detainee Policy Group in 
the Office of the Assistant Secretary of Defense for Special Operations and Low 
Intensity Conflict for further action. 

tiit) The Interagency Experts Group consists of representatives from the Departments of 
Defense, State and Justice, and the Central Intelligence Agency, who are charged by their 
respective agencies with the review of cases involving the possible release or transfer of 
detainees. A representative of the Department of Defense shall chair the Interagency 
Experts Group. 

A The Detainee Policy Group in the Office of the Assistant Secretary of Defense for 
Special Operations and Low Intensity Conflict shall provide to the Interagency Experts 
Group all the pertinent Doll information relevant to their consideration of each case 
proposed for release or transfer. 

A Representatives to the Interagency Experts Group will evaluate each case and 
recommend to their respective Deputies or, as appropriate, Principals, appropriate 
disposition of the detainee based on their assessment of the considerations in 
reference (A). As required, the case will be returned to the Detainee Policy Group in the 
Office of the Assistant Secretary of Defense for Special Operations and Low Intensity 
Conflict for further action. 

• The Interagency Experts Group will evaluate cases based upon information 
in the packages and otLr inforttation they may have developed on the cases. 
Specifically, the 'Altera etc Ex )erts Grou. will evaluate information 
pertaining to the	 and the 

410040111. 
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threat the detainee poses to the United States and US interests. The 

Interagency Experts Group will either develop the recommendations on 

disposition of the detainee for recommendation by Deputies (or Principals, as 

appropriate) or refer the case back to the Office of the Assistant Secretary of 

Defense for Special Operations and Low Intensity Conflict for additional 

information. 

• A Consistent with reference (A), the Interagency Experts Group also will 

assess and recommend appropriate conditions that should be applied to the 

release or transfer of a detainee. 

folf) The Assistant Secretary of Defense for Special Operations and Low Intensity Conflict 

shall ensure that a written copy of the decision of the Secretary of Defense or his 

designee on release or transfer in each instance is provided to DoD Correspondence 

Control Division and the Director of the Joint Staff for appropriate dissemination and 

implementation. 

"eh 
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RESPONSIBILITIES  

Under Secretary of Defense for Policy 

Maintain oversight of the policy and guidelines for release or transfer of detainees to 
the control of a foreign government. 

Assistant Secretary of Defense for Special Operations and Low Intensity Conflict 

I, Responsible for overall development, coordination and promulgation of DoD policies 
and plans related to the possible release or transfer of persons detained in connection with 
the war on terrorism. 

griy Serve as the focal point for proposals for release or transfer of detainees and be 
responsible for forwarding the files to and informing other agencies of cases as 
appropriate. 

• Notify the Secretary of the Army, the General Counsel of the Department of 
Defense, and the Director of the Joint Staff of any request for release or transfer of 
a detainee to the control of a foreign government. 

Notify the requesting agency of case status and actions pending when a case is 
proposed for consideration and when a case cannot be completed expeditiously. 

• Of) Monitor progress of proposed cases for release or transfer and provide a case 
status report to the Secretary of the Army, the General Counsel of the Department 
of Defense, and the Director of the Joint Staff twice each month. 

Direct the Detainee Policy Group to support the administrative functions associated 
with the detainee release or transfer determination process. 

Provide an appropriate lead DoD representative to the Interagency Experts Group. 

4,1 Notify the Department of State, Office of War Crimes Investigations, of the 
detainee's location at the time the detainee is transferred to foreign government control or 
released. 

11 Take appropriate action when a case under consideration for transfer or release is 
returned by the Interagency Experts Group for further action. 

( WM* 
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Detainee Policy Group within the Office of the Assistant Secretary of Defense for 

Special Operations and Low Intensity Conflict 

Review each detainee file to ensure all documentation on the following is included: 

• "I basic administrative data; 

• personnel and medical record; 

• irlf20  summary of the detaining combatant commander's EC status review; 

• ig complete record of the results of intelligence interrogations, reports and 
summaries on the detainee and 

• record of criminal investigation interviews, reports and summaries on the 
detainee, and a statement assessing the sufficiency of the law enforcement 
investigation; 

• a legal opinion regarding the proposed recommended disposition of each case, 
including a review of any proposed actions by the receiving eovernment rursuant 
to its laws; 

- • an assessment of the threat the detainee poses to the United States or US 
interests; 

• a recommendation from the detaining combatant commander and/or (as 
appropriate) the Commander of the Criminal Investigation Task Force (or the DoD 
lead for criminal investigations for the region, when directed) regarding 

any 
stipulations or conditions connected with such recommendation, and an 
assessment of any threat to the United States posed by the detainee; 

• a report of detainee conduct from the detaining combatant commander; and 

• any available assessments made by the Departments of Defense, State and 
Justice, and the Central Intelligence Agency, of the applicable foreign 
government's willingness and capability, including under its domestic legal 
system, to meet the conditions of any potential transfer. 

40 Ensure each file is consistent with current policy guidance. 
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Or Make detainee files expeditiously available to the Interagency Experts Group and no 
later than five working days before the group convenes, if a meeting is scheduled to 
consider a particular case or group of cases, unless this requirement cannot be met due to 
extraordinary circumstances. In that case, detainee files should be provided to the group 
as far in advance of its meeting as possible. 

A Establish the procedures and agenda for the Interagency Experts Group meetings. 

A Compile and maintain the records of deliberations by the Interagency Experts Group, 
record decisions, and prepare the final recommendation to the Deputy Secretary of 
Defense or Secretary of Defense, as appropriate. 

Maintain records of Deputies' andior Principals' recommendations and the decision 
of the Secretary of Defense or his designee in each case and promulgate as appropriate. 

A Create a compendium of all records relating to assessments of the detainees' ongoing 
threat to the United States and US interests. 

Maintain a record of any foreign government request for release or transfer, and 
notify the Interagency Experts Group of the pending request when the file is forwarded 
for consideration. 

Take action as requested by the Interagency Experts Group when a case under 
consideration for release or transfer is returned for further action. 

Assistant Secretary of Defense for Public Affairs 

(U) Monitor the public affairs aspects of potential and actual detainee transfers or 
releases, provide public affairs policy guidance as appropriate in coordination with the 
Assistant Secretary of Defense for Special Operations and Low Intensity Conflict and the 
General Counsel of the Department of Defense, and provide coordination of public 
affairs matters with other Federal Departments and Agencies as appropriate. 

General Counsel of the Department of Defense 

A Review and advise on all legal matters associated with possible release (including 
under conditional release or other agreements) or transfer of detainees, including with 
respect to the drafting and approval of international agreements, and the assessment of 
matters relating to criminal investigations and prosecutions of detainees. 
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Director of the Joint Staff 

A Ensure appropriate coordination with combatant commanders and Services on matters 
affecting detainee release or transfer. Such coordination, where possible, will include 
notification to both the detaining combatant commander and the combatant commander 
into whose area of responsibility a detainee is to be transferred or released. 

Notify the Assistant Secretary of Defense for Special Operations and Low intensity 
Conflict when requests for release or transfer of a detainee are made before 
interrogations, interviews and investigations are complete and advise when/if the case can 
be prepared for release or transfer consideration. 

0,1 Forward combatant commanders' recommendations on detainee release (including 
under a conditional release or other agreement) or transfer to the Detainee Policy Group 
in the Office of the Assistant Secretary of Defense for Special Operations and Low 
Intensity Conflict for processing with any supplementary materials and 
recommendations. 

Combatant Commanders 

AConsistent with reference (A) and when authorized to conduct operations in the war 
on terrorism that may result in the detention of personnel, compile relevant information 
concerning detainees under their control whom they intend to propose for release 
(including under a conditional release or other agreement) or transfer to the control of a 
foreign government, and ensure, as appropriate, that the status of each detainee under 
their control is reassessed on an annual basis. 

Secretary of the Army 

A Notify the Assistant Secretary of Defense for Special Operations and Low Intensity 
Conflict when he receives re uests for release or transfer of a detainee beforr.... 

complete and advise when/if the case can 
be prepared for consideration for release (including under a conditional release or other 
agreement) or transfer. 

A Provide the Assistant Secretary of Defense for Special Operations and Low Intensity 
Conflict a review and recommendation of cases to be considered for release or transfer. 

(40 
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Commander of the Criminal Investigation Task Force or DoD lead for criminal 
investigations for the region, when directed by Secretary of Defense 

I Provide detainee information related to criminal investigations, as appropriate, for 
review by the Assistant Secretary of Defense for Special Operations and Low Intensity 
Conflict, the General Counsel of the Department of Defense, the Director of the Joint 
Staff, and the Interagency Experts Group. 

Interagency Experts Group 

/ Provide any relevant information to the Assistant Secretary of Defense for Special 
Operations and Low Intensity Conflict bearing on a determination whether a detainee 
should continue to be detained as an EC and whether a detainee should be released or 
transferred. 

AEvaluate each case of proposed transfer or release in accordance with the applicable 
policy guidance and make recommendations to the Deputies or Principals as appropriate. 
Each agency represented will make a recommendation to its respective Deputy or 
Principal and provide recommendations for appropriate conditions, if any, for release or 
transfer. 

Return to the Detainee Policy Group in the Office of the Assistant Secretary of 
Defense for Special Operations and Low Intensity Conflict any case that requires further 
action before considering the detainee for release or transfer, or any cases of detainees 
posing a continued threat to the United States or US interests. 

National Detainee Reporting Center 

(U) When directed by the Assistant Secretary of Defense for Special Operations and Low 
Intensity Conflict, provide information on release or transfer of detainees as appropriate 
to the International Committee of the Red Cross. 

EXECUTION OF TRANSFER 

AThe US Government will facilitate air movement of detainees to approved foreign 
governments. Movement of detainees to appropriate destinations will be by groups 
whenever possible. The Department of Defense or other agencies, as appropriate, will 
provide in-transit security for detainees being transferred on US Government aircraft. 
Except in extraordinary circumstances, aircraft transferring detainees will not stop in the 
United States or US territories. 

DoD shall maintain control and accountability of detainees until they are transferred 
to the designated foreign government. 

GNOWNI. 
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A The manifest for flights transporting detainees for release or transfer shall identify, at 
a minimum, the following information on each detainee: 

• name; 

• internment serial number (ISN): 

• 44 nationality; and 

. A physical and mental condition. 

tie The manifest shall be used as an official receipt of release or transfer. U.S. 
Transportation Command shall provide the National Detainee Reporting Center a copy of 
the manifest. 

The detaining combatant commander responsible for detention prior to detainee 
movement for release or transfer shall: 

. ig ensure all detainees are medically screened for flight and transfer. Sick, 
wounded, or infirm detainees will not be transferred until certified "fit for 
movement" by competent medical authorities; 

• A ensure copies of the detainee's medical records accompany him when he is 
transferred or released. 

Unless otherwise provided (e.g., through a reimbursement agreement with the 
receiving government), the Department of Defense shall fund the activities necessary for 
Department of Defense to effect the release or transfer of detainees to the control of 
another government. 

A The personal effects and property of detainees approved for release or transfer shall 
be moved with the detainee. Appropriate US Government officials will retain effects 

offering continued intelligence or law enforcement value (or otherwise determined 

necessary for retention), or transfer them to the appropriate foreign government authority. 

Detainees shall be transferred under security conditions deemed appropriate by the 
transferring and receiving combatant commanders until released/transferred to other 
authority. Detainees shall be provided a copy of the conditional release agreement or 

other such agreement that they sign prior to their release or transfer. 

doi4- &lc/ 
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ANNEX A 

[Outline of required information on a detainee whose release or transfer to the control of 
a foreign government is under consideration by the Interagency Experts Group) 

EXECUTIVE SUMMARY FOR INAME/PHOTO]:  

1. Personal Information: 

a. Internment Serial Number: 

b. Citizenship: 

c. Date Of Birth: 

d. Medical/Psychiatric Records: 

e. Personnel Record: 

• 2. Detention Information: 

a. Circumstances and place of capture: 

b. Basis for screening in detainee: 

c. Summary of conduct while in detention: 

d. Summary of intelligence interrogations and reports: 

e. Summary of law enforcement interviews and reports: 

3. Assessments and Recommendations: 

a. EC status assessment. 

lithENIPP.  
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d. Combatant commander's and the Commander of the Criminal 
Investigation Task Force (or DoD lead for criminal investigations for the 
region) recommendation based on an assessment of the threat the detainee 

poses to the United States or to US interests (supporting documentation 
appended). 

4. Conclusions: 

a. Whether the proposed release or transfer will constitute a threat to the 
United States or US interests. 

b. Whether continued detention of this individual is required for a US 
criminal investigation or prosecution. 

d. Legal basis to support the transfer or release (including conditional 
release). 

( • 
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DEPARTMENT OP DEFENSE 
JONI TASK /CRC* 170 

GUANTANAMO BA19, CUBA 
APOAE OUSQ 

1 

ITP-32 11 Ogober 2002 

MEMORANDUM FOR Commander, Joint Tisk Force 170 

SUBJECT: Request for Approval of Counter-Resistance Struegka 

1. MS PROBLEM: The comet guidelines S intetrognion procedures at ano 
limit tie ability at interrogaton to =nue advanced retistance. 

2. MOIR) Request approied for um of the following intetogadon plan. 

a. Category I technique*. Dining de initial category at interogation the detairee 
Mould be provided a chair and the environment shoal be gencrallyroomfartabls. The 
format of the interrogation is the dint approach. The a attends like cooldes or 
cigarettes nay be lselpful. If ths detainee's 4e4enn1ne4 by de lomtrogator 
unttopentive, dttinetrogike nay use the Solving teelmiqa 

(1) Vailiot et the dotainee (not directly in his static level that it would CIS= 

physical pain or bearing proWerne) 

(Z) TeeladqUes of dassion; 

(1)-Mtillipirizearroptetteebniquea 

(b) Interreptoridemity. The intartiswa may identify himself as a diem of s foreign 
nation or as an interrogator from a country with a reputation fee Itersh treatrent at 
detainees. 

h. Category T1 techniques. With the permission of the OIC, interrogation Secdon, the 
interrogator may use the following techniques. 

(1)Ms use of stresersitises (like standing), for a mobs= of four hours " 

(2)The use of fallifieilissusuenta or reports, 

(3)TJas of tie iseheitrafacihry. for up to 30 days. Request Mint be made to [Sough 
OIC, Intorogation S4xtlin, to the Director, Jots Interrogation Group GIG). Extensions 
beyond the initial 30 days out be approved by the Commanding General. For selected 

afreasariwas 
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• TIT 17042 
SUBJECT: Request for Approval of Countar-Resistance Strategies 

detainees, tbe 01C, Intaregaion Section, will *prime an coats With the &Woe; to 
inchule medical visits of a tooflemorgem nature. 

(4)11*m-opting the detzineehr-asermircaZacatcibes-thaerthentvidwtHoteno/Pdoo 
tor& 

C511Thcovebetothibtaailaudisortititantr 

(6)The detainee mg So hoe frbood-placoirwalishealthuing-transperlationed—
queasiest*. The hood should not restrict breathhig in any way and the detainee should be 
under direct observation when hooded. 

(7)The use of 2Shourbsterropeka 

Reroovel.ardiconsfervitemsEascludiag-re 

(9)9witehiarhe-detainee frombesntions tehiRlis. 

(10)Rismovel 54-c1othing. 
.S•tra Zan •1111.• 

(11)Pesorkeessaing.(shaeing 466A-hair etc...) 

(12)Usingdeesiosesarbeidualpirobisrs twit melee of dor) to Sues street. 

c. Category DI techniques. Tecimiques in this category may be used only by submitting 
a request through tha Director, 310, for approval by du Commanding Maud with 
appropriate legalrevicw and information to Commander, USSOUTHCOld. This 
teelmiquis are required for t very cola percentage of tha mat uncooperative &Ohs 
OM thin 3%). /be following technique and otha aversive techniques, such as tine ma 
in U.S. allay interrogation resistance craning or by other U.S. returns apacies4 
may be utilized in a carefully meditated manner to help intarogut eaceptioully radars 
detain' en Any or these techniques that require man than tat Subbio& Path& or 
pushing, WII be adadnistered only by individuals specificity haired in their oth 
application. 

(1) The use of scesziot4ssiger-4 loisonvinceastlealaeolhatiJudhouirieteis 
palattteinuiequasee-ere-totedizeut for biro andior his fernily. 

cklaposmstrau.a.,„ (viith appropriate medical montorhog). 

(3) the-asseettoarl  sae dripping-alder to induce the trespaccption of suffocation. 

2 



• 
TIT 11842 
STAIJECTs Itequest for Approval of Counteraarietance Strategics 

(4) Us otaadruotrwas ma as grabbing. pokbas in the chest 

with the Sow, aul 110 ptsSng 

--lntlrTtlerOCMnntn:EaZM972tfrinTneMgilXrlrZr47C------

 

LTC, USA 
Director. 72 • 

• 

• 
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DEPARTMENTOF OFEMSE 
JOINT TA SKI-ORC El 

GUANTANAMO 331kt CUBA 
4PCME 011380 

JTF 170-CO 11 Octobes 2002 

MEMORANDUM FOR Commander, United States Southetn Corcanand, 3511 NW 91st 
Avenue, Miami. Florida. 33172-1217 

SUBJECT: Counter-Rasistanee Strategies 

1. Request that you approve the interrogation techniques delineated in the enclosed Counter-
Resistance Strategies memorandum. I have reviewed this ircrooruidum and the legal review 
provided to me by the TIT-170 Staff Judge Advocate and 03n with the legal analysis 
provided, 

2. I am fully aware of the techniques currently employed to gain valuable intelligence in support 
of the Global WerigitereistE Although these techniques have resulted in Avail:cot 
exploitable intelligence, the same methods have becomeJul &active over ti1-believe the 
methods and techniques ritlineated in the accoropanying 1-2 rcernorandtun will enhance our 
efforts to extrict additicinal information. Based on the analysis provided by the JTF-170 SJA, I 
have concluded that these techniques do not violate 1.11,S. or international laws. 

3. My point of contact for this issue is LTC Jerald Phifer at DSN 660-3476. 

2 Each MICHAELE. D 
1. JTF 170-12 Memo, Major Gant!, USA 

110a02 cornmmuitnt 
2. IT? 170-SJA Memo, 

11 Oct 011 
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DEPARTMENT OP DEFENSE 
JOINT TASK FORCE 170 

OUANTANAMO BAY, CUBA 
APO AE09$00 

TTF-32 

 

11 October 2002 

MEMORANDUM FOR Commander, Joint Task Force 170 

SUBJECT: Request for Approval of Couater-Reaistance Strategies 

1. PROBLEM: The cturent guidelines for interroption procedures at GTMO 
limit the ability of intermgaton to counter advanced resistance. 

#.4 
2. 004 Request approval for use of the following kat:rogation plan. 

a_ Category I techniques. Dining the initial category of interrogation the detainee 
should be provided a chair and the environment should be generalltcomfortable. The 
format of the interrogation is the direct approach. The use of rewards hire cookies or 
cigarette; may be helpful If the detaineea cle!aimMed_by the inemogator to be • 
uncooperatiVe, tbitSesijiiáiS Sat Meets teekkoss: 

(1)Vellint at the detainee (not directly in his eat or to the level that it would cause 
physical pain or bearing problems) 

(2)Technicies of dompaoo; 

(a)Multipleintertorgaterteebniquet 

(b)lutenegatoridensity. The interviewer may identify himself as a citizen of a foreign 
nation or as an interrogator from a country with a reputation for harsh treatment of 
detRinees  

b. Categoryll techniques. With the permission of the OIC, intezogation Section, the 
interrogator may use the following techniques. 

(1)The use of stress-pesitions (like standing), for a maximum of four hours 

(2)The use of falsified-documents or reports. 

(3)Use of the iselatiorrfacihryfor up to 30 days. Request mist be made to through 

Intenoplion Section, to the Director, Joint Interrogation Group (JIG). Extensions 
beyond the initial 30 days must be approved by the Commanding GeneraL For selected 
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INTERROGATIONS  
Operation Enduring Freedom Related 

A. October 11, 2002, Request for Approval of Counter-Resistance Strategies MOW" 

B. October 11, 2002, Legal Brief on Proposed Counter-Resistance Strategies #10114,  

C. October 19, 2002, Assessment by the Jordanian General Intelligence Directorate of 
Interrogation Techniques at Camp Delta (alibi). 

D. October 25, 2002, Counter-Resistance Techniques (600144. 

E. December 2, 2002, General Counsel action memo to SECDEF on Counter-Resistance 
Techniques 

F. November 12, 2003, DASD/SOPS action memo to ASD/SOLIC on JSAP for 
Interrogation Information flow to SECDEF 4(61141110. 

G. June 2, 2003, Letter of Promulgation Regarding SECDEF Guidance on Interrogation 
Techniques 4104410. 

H. June 2, 2003, Commander USSOUTHCOM letter to SECDEF on implementation of 
interrogation techniques (0.'.T 

1. May 15, 2003, CJCS action memo to SECDEF on Interrogation Techniques in the 
War on Terrorismi(O*4",  

J. June 17, 2003, Interrogation Techniques Doctrine 10144101 

K. April 1, 2003, memo on Annex E, USCENTCOM OPLAN 1003V40.014419 

L. April I, 2003, memo on DepSec Questions on Transfer Process410460. 

M.April 2, 2003, Draft memo to Commander, USSOUTHCOM on Additional Counter-
Resistance Techniques in the War on Terrorism 9i0 

N. April, 5, 2003, CJCS action memo to SECDEF on Interrogation Techniques in the 
War on Terrorism 

0. April 10, 2003, PDASD/SOLIC memo to SECDEF on Interrogation Methods for 
GTMO (1416irm)• 

480644N+0446+014N= 
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P. April 15, 2003, SECDEF memo to Commander, USSOUTHCOM on Counter-

Resistance Techniques in the War on Terrorism.* 

Q. March 6, 2003, Draft Working Group Report on Detainee Interrogations in the Global 

War on Terrorism (0101111), 

R. February 26, 2003, General Counsel of the Navy memo to ASD/SOLIC on Proposed 
Interrogation Strategy i(fiWIF) 

S. April 4, 2004 DIA Policy for Interrogation Operations f0iibir4 

T. April 7, 2004, Use of Special Interrogation Technique for Detainee Abdullah al-
Sharbif(Oil*Fik) 

U. May 4, 2004, Joint Staff Information Paper on Contract Intelligence and Interrogator 
Personnel feek1dif4 

INTERROGATIONS 
Operation Iraqi Freedom Related 

A. March 27, 2002, Target Profiles of Terrorists for US Tactical Debriefing iiloi;111!ft 
41,4•111MIPIL, 

B. March 26, 2003, Draft Whether to publicly disclose the names of Iraqi EPWs (U) 

C. March 25, 2003 Briefing on Interrogation Operations in Iraq(ol)iR) 

D. March 17, 2003, Post-Conflict Iraq and Interrogations (iiiiiiiir.). 

E. March 7, 2003, Post-Conflict and Interrogations (iiiialf) 

DECLASSIFIED BY: USD(P) 
DATE: 02/25/2008 

QECRETILtTOFOHN 
feWitieriONNINIMPISAIMINNENI41/100111 
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• JTE 170-32 
SUBJECT: Request for Approval of Counter-Resistance Strategies 

(4) Use ataalch-nowinjuriousphyaiwasimitt such as grabbing, poking in the chest 

with the ranger, and lip,ht pushing. 

• CU) !Demo/amnia SUM untletiignut at X3416. 

LTC, USA 
Director, 12 .r. 

• _ 

... 
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1TF 17042 • SUBJECT: Request for Approval of Counter-Resistance Strategies 

detainees, the OK, Interrogation Section, will approve all contacts with the detainee, to 

include medical visits of a non-emergent nature. 

(4) Interrogating the detainee in-en- envirvileat-othes-thanthettandaid-interrogation 
booth. 

(5)1jeprwatma- et heat. and -wadttorystmaroir 

(6) demote spay also have e-hoodplaced•oves hisleaddming-trenspestatinetd—
questioaing. Ilse hood should not restrict hreathtng in any way and the detainee should be 
under direct observation when hooded. 

(7)The use of 204soarinterrept1ont 

(8)Removal-etall-comforeitems•gocluding religiouritenuk 

(9)Switchingtwdetainee fromhot-rations toNfftrsa. 

(10)Ihearevelpfeiothing. 

(11)Pesoeksoming-(shaving of facial-heir re—) 

(12)Using Oatirita-ildividasipbobiss •(neb It fen adage) to Shia  " M-

 

c. Category Di technique. Techniques in this category may be used only by submitting 
a request through the Director. 110, for approval by the Commanding General with 
appropriate kgal review Ind information to Commander, USSOUTHCOM. These 
techniques are required for a very small percentage of the most uncooperative deuinees 
GESS than 310. The following techniques and other avenive techniques, such ethos. a= 
in U.S. natty interrogation resistance training or by otbu U.S. government agencies, 
may be oalzed in a carefully coordinated manner to help intenogate exceptionally resistan 
detainees. Any Or these techniques that require more than Ugh grabbing, poking. or 
pushing, will be administered only by individuals specifically pained in their safe 
application 

(1)The use of scenathos-duipaiseeonviocothe-dezaiaa  that death ouinterely 
paciconsequeases-are-imudisca for him andior his fannly. 

(2)Eaposurn.to,nolkgrarher nr witr- (with appropriate medical mnoitotion). 

(3)Use-of-aaviettoweland-dripping-water to induce this miapereeption of suffocation. 

41114411111.91160.111* 
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ACTION MEMO 

03/015549-SO 

FOR: Thomas W. O'Connell, Assistant Secretary of Defense for (SO/LIC) 

FROM: Paul Butler, Deputy Assistant Secretary for (SOPS) 
t

ot tz,It13 

SUBJECT: 
L. 

Approve Disapprove Other  

Attachments: 
As stated 

Prepared by: 

 

' 
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(b)(6) 
i USA; Director, J-2=1. Prepared By: MG 

INFO MEMO 

FOR: SECRETARY OF DEFENSE 

FROM: General Richard B. Myers, CJCS 

SUBJECT: Interrogations 

• 

COORDINATION: NONE 

‘ Attachments: 
As stated 

S eineifishapwillielifintwwwilim 
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JOINT STAFF ACTION PROCESSING FORM 
CLASSIFICATION iiiwisegieigatioopio ACTION NUMBER SJS 03-06906 

CJCS THRU DJS ORIG SUSPENSE 10 Nov 03 

   

SUBJECT /SF-593/ Interrogations 

c vcr., rent= DIIIIALIA0V 

 

(b)(1) 

 

2. Discussion. 

  

(b)(1) 

 

Recommendation. CJCS sign memo at TAB. 

ENDNOTE 

1  SJS 03-06906 

COORDINATION 

NAME AGENCY DATE 
• 

NAME AGENCY DATE 

 

J2 

  

J 1 

     

LC 

     

ASD/SOLkh, ( 

    

USD(I) 

      

a. 

      

N AO/DIVIEXT 

 

Date Prepared: 7 Nov 03 

CLASSIFICATION CLASSIFICATION/DECLASSIFICATION INSTRUCTIONS 
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INTERNAL STAFF PAPER, RELEASE COVERED BY C.JCSI 5714.01 Document2 
PREVIOUS EDITIONS ARE OBSOLETE al(Z 



October 30, 2003 

TO: Gen. Dick Myers 

CC: Paul Wolfowitz 
Doug Feith 
Steve Cambone 

FROM: Donald Rumsfeld p. 
SUBJECT: Interrogations 

Thanks. 
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