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THE LIBRARY OF CONGRESS
PROCUREMENT AND SUPPLY DIVISION
LANDOVER CENTER ANNEX

Decaember 27, 1985

. Admini ive Officer: 287-8605%

17
(] B:fh:;::-y :::;dzons Contracts Section: ~ 287-954)
Landover, Procurement Section:  287-8717
Materiel Section: 287-8758

Ms. Margaret A, Willis

FAR Secretariat (VRS)

General Services Administration
Ooffice of Acquisition Policy

1Bth and F Streets, N.W. Room 4041
Washington, D.C. 20405

Ref: FAR Case B5-63 through 85-68

Dear Ms. Willis:

This letter is in response to your request for our consideration on a
proposed revigsion to the Federal Acgquisition Regulation that amends Part 31,

Our review has not produced any substantive improvement to the regulation
as it is written, and .implementation would seem to pose no problems for us.

Thank you for this opportunity.

a

Sincerely yours,

Procurement & Supply Division

RECEIVED

JAN 6 1886
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" PENNSYLVANIA AVENUE DEVELOPMENT CORPORATION

Suite 1220 North Henry A. Berliney, Ir.
1331 Pennsylvania Avenue, NW. Chairmar
Washington, D.C. 20004-1703 M. J. Brodie
202/724-9091 Executive Direcior

January 6, 1986

FAR Secretariat (VRS)

General Services Admlnistratnon
18th & F Streets, NW

Room 4041

Washington, DC 20405

Re: FAR Case B84-64
Gentlemen:

The Pennsylvania Avenue Development Corporation supports the
change proposed in the above referenced FAR case.

Sincerely yours,

Brodie
utive Direetor

MBS :MJB: ky

RECEIVED
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Ms. Margaret A, Willis

FAR Secretariat (VRS)

General Services Administration
Office of Aquisition Policy
18th & F Streets, N.W,

Room L4041

Washington, D.C. 20405

Subject: FAR Case 85-6l
Dear Ms. Willis:

The Export-Import Bank of the United States concurs with the proposed
change to FAR 31.205-6 and 31.205-46 concerning company~-furnished automobiles.

Sincerely

/‘J_,ét_ﬂﬂ-—(/“‘//’:-"——\{_

Helene H. Wall
Administrative Officer

RECEIVED

JAN -9 1986
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AMERICAN DEFENSE PREPAREDNESS ASSOCIATION

DEDICATED TO PEACE WITH SECURITY THROUGH DEFENSE PREPAREDNESS

ROSSLYN CENTER, SUITE 900, 1700 NORTH MOORE STREET, ARLINGTON, VIRGINIA 21304
703-522-1820

Founded 1919 January 10, 1986

Ms. Margaret A. Willis

FAR Secretariat (VRS)

General Services Administration
18th & F Streets NW (Room 4041)
Washington, DC 20405

Dear Ms, Willis:

In accordance with your letters of December 23 and 25,
1985, we have reviewed the proposed revisions of FAR cost
principles conforming with a number of provisions in section
911 of Public Law 99-145, the Department of Defense Authori-
zation Act., 1986. (FAR cases 85-63/68 and 85-71.)

We concur in the adoption of all the proposed revisions,
except that included in case 85-67, concerning '"executive
lobbying costs," which we find to be ambiguous, as described
below.

As proposed, FAR 31.205-52 omits provisions from the
statute (10 USC 2324(f)(1)(E)) and the "background" statement
at page 51779 of the Federal Register, December 19, 1985.

The statute calls for regulatory definition of certain
unallowable costs, including "executive lobbying costs:"

"(E) Actions to influence (directly or indirectly)
executive branch action on regulatory and contract
matters (other than costs incurred in regard to
contract proposals pursuant to solicited or un-
solicited bids).

FAR 31.205-52 omits the material in the second parenthesis.
The effect of the omission is to ignore the propriety of con-
tractors attempting to influence contracting officers concern-
ingthe merits of their '"contract proposals”. It seems to us
that the language of 31.205-52 ("on any basis other than the
merits'') does not go far enough to conform to the language

and intention of the statute, because it is limited to '"con-
tract matters'. The latter term presupposes the existence

of a definitive contract, whereas the statute permits 'actions
to influence" decisions concerning "contract proposals".

The ambiguity we see in the proposed revision could be

RECEIVED
SN 5 s




cleared up by incorporating the material in the second
parenthesis from the statute.

For purposes of clarity, we think that 31.205-52 should
incorporate the following from the Federal Register,"background“
statement:

"Proper communication regarding policy matters
are helpful and in many cases indispensable to
Government decision makers and costs thereof
should be allowable."

We appreciate the opportunity to review the proposed
FAR revisions.

Sincerely,

“llniF Bl

William E. Eicher

Major General, US Army (Ret.)
Vice President and Director
Advisory Service

WEE : meh
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Mr. Ludwig Wittgenstein

99 Einstein Drive

Princeton, New Jersey 08540
January 9, 1986

Ms. Margaret A. Hillis

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, NW

Room 4041

Washington, DC 20405

Dear Ms, Willis:

1 wish to comment as an interested private party on the new rule proposed
under FAR Case 85-64,

The proposed language states: "Costs made specifically unallowable under any
subsection of 31.205 are not allowable under any other section or subsections of
Subpart 31.2" WUhile this proposed rule is an understandable reaction to the
frustrations caused by the difficulty of writing and administering rules covering
the complex and constantly changing universe of contractor cost, it is unnecessar,
at best and potentially harmful at worst. Let me try to explain this judgment
by first outlining how the problem apparently addressed by this language is
currently dealt with and then describing the difficulties that could arise under
it.

The problem which the Councils' proposed language attempts to deal with is
the occasional “ambiquity" of the cost principles. By this | mean the fact that
a particular contractor expenditure can sometimes be classified under several
cost categories, one of which may be allowable, the other unallowable. It should
be realized at the outset that it is probably impossible to construct a body of
cost principles of any substantial size that is totally free of ambiguity in this
sense because of the fallibility of the rule-makers themselves, the vast array of
contractor expenditures to be covered, and because of the lack of precision in the
very language from which such rules must be constructed. So the problem is a real
one, In practice, it has been handled by assuming that the more specific language
governs. To give a very crude example, the specific prohibition against the
recovery of product advertising expenditures has overriden the possible argument
that such costs are recoverable because they fall under the category of "selling”
expense which is a generally allowabie cost, In those instances where it is
genuinely unclear which guiding rule is more specific, the cost in question (if
it is significant in magnitude and recurring in nature) is then elevated to the
rule-makers so that its status may be clarified in the cost principles themselves.
This set of procedures has been both effective and appropriate.

With this as background, Vet us consider the Councils’' proposed language.
1t is possible that the Councils have themselves attempted to formulate the
principle which I have tried to describe above, namely, that the more specific
language governs. Certainly the use of the word “specifically” in the first
sentence and the illustration chosen--in which the clearly more specific lanquage
governs--suggests such an intent. What I fear, however, is that the Councils
have not gotten the matter quite right and that their proposed language (if
implemented) could lead to frivolous arguments and perhaps even to the disallowanc
of more cost than the rule-makers themselves ever really intended. The central

RECE'V ty is that the Councils' language only refers to one piece of the judgment
t be made in cases where several cost principles apply, namely, the

ITTIE N o'y »™
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' Wittgenstein (FAR Case 85-64), p.

analysis of a particular cost vis-a-vis the relevant cost principle that might
render it unallowable, whereas the process should be one of judging which of the
relevant cost principles provides the more specific--and hence governing--guidanc:
regarding the status of the expenditure in question. As a conseguence, it is
perfectly conceivable that, under a literal interpretation of the Councils’
proposed language, costs could be automatically disallowed as falling "specificall
under an unallowable category of cost even though elsewhere in the cost principle:
there is language of equal or greater specificity that indicates the cost in
question should be allowable, This is not, I believe, a purely hypothetical
situation. Consider, for example, the following case involving one of the cost
principles cited in the Councils' illustration.

Imagine a contractor who "donates" an employee's services during business
hours for some time period to a community service organization such as the
United Way. It is hard to avoid concluding that the salary and fringe benefits
of the employee in question during that period constitute a contribution to the
United Way and are as "specifically" unallowable under the current language of
FAR 31.205-8 as the donation to a scholarship fund discussed in the Councils'
illustration. However, the Councils have also proposed new language on "public
relations” in the Federal Register of February 21, 1985 which would make the
"costs of participation in community service activities” specifically allowable.
Assume for the sake of argument that this proposed language becomes final as is
and that FAR 31.205-8 also remains unchanged. &Given all this, the cost we are
considering, namely, that of a "donated" employee, would, on any reasonable
meaning of the word “specific”, be both "specifically" unallowable under one
cost principle (31.205-8) and "specifically" allowable under another (31,205-1).
In the absence of the Councils' proposed language under 31.201-2, I believe that
this situation would be resolved by concluding that the language of 31.205-1 is
more "specific", that is, more nearly and directly addresses the kind of cost
in question, and hence should govern. The cost would be allowed . However, if
the Councils' proposed Tanguage under 31.201-2 were also the rule, this outcome
would at the very least be in doubt since it is unquestionably true that any
contribution is specifically unallowable and the Councils' proposed language
seems to make this alone decisive,

Let me conclude by first summarizing what has unfortunately been a rather
lengthy argument and then offering a few suggestions. The Councils' proposed
rule subtly but significantly misstates the decision process that should apply
when several cost principles seem relevant to a disputed contractor expenditure.
That process should turn on a weighing of the language of all the relevant rules
and a choice of the guidance offered in the rule which seems to most directly
address the cost at issue. The Councils' language, on the other hand, suggests
that the only determination that need be made in such cases is whether the cost
in question is "specifically" unallowable under any of the relevant cost
principles. Given a perfect body of cost principles, to be sure, the Councils’
proposed language would do no harm. For in such a perfect world all possible
conflicts between cost principles would have been forsseen and ironed out (as pert .
the Councils will yet do in the case of the example we have cited above), and
there would be no costs that are “specifically" unallowable under one rule and
"more specifically" allowable under another., The point, however, is that such
perfection may not be obtainable and is probably becoming more, npt less,
reachable as the rules are expanded to cover a longer and longer list of costs.
In the real world, then, the Councils' propesed language could conceivably cause
real mischief.

N




Wittgenstein (FAR Case B5-64), p. 3

I believe, therefore, that the Councils would be well advised to withdraw
the proposed langquage under 31.201-2(d), and simply let the allowability of
vambiguous" costs be determined as it has always been., However, should the
Councils judge this course of action to be politically or otherwise unacceptable,
then at least the language under the proposed new paragraph (d) should be altered
to make clear that the judgment on the allowability of the kind of cost at issue
here is not one considering only whether the cost falis under some unallowable
category but rather one of considering which of the relevant cost principles
comes closest to catching the essence of the cost at issue.

I appreciate the opportunity to comment on the Councils® proposal on this
interesting matter, and I trust that my remarks will be taken into account in
the Councils' choice of a final course of action.

Yours,

.‘.A..X’.ur-u‘b u.)\_tiap-.oxt«-\,

Ludwig Wittgenstein
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1700 G Steat, NW,
ﬁ‘_&’ Washington, D.C. 20552
“ ey Fadsrsl Home Losn Banh System
Federal Home Loan Bank Board Eaders) Home Loan Morgage Carporalion
Fadersl Savings snd Loan insutance Corporatior

Ms. Margaret A. Willis

FAR Secretariat (VRS)

General Services Administration
18th and F Streets, NW.

Roam 4041

Washington, D.C. 20405

Dear Ms. Willis:

The Federal Home Loan Bank Board has reviewed the proposed changes which
amends the following:

a. FAR 31.201-2, concerning unallowable costs under FAR 31,205.
(FAR Case 85-63)

b. FAR 31.205-6 and 31-205-46, concerning company - furnished
automobiles, (FAR Case 85-64)

c. FAR 31,205~14, concerning implementation of Congressional
direction regarding the cost of membership in social, dining,
and country clubs. (FAR Case 85-65)

d. FAR 31.205-33, concerning costs of litigating appeals against
the Government. (FAR Case B5%-66)

e. FAR 31.205-52, concerning executive lobbying costs. (FAR Case
85~67)

f. FAR 31-205-51, concerning alcoholic beverage costs. (FAR Case
B5-68)

We have no problem nor camwents on the changes as shb»’zn.

Administration Office

RECEIVED

JAN 16 1986

N
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NATIONAL SCIENCE FOUNDATION
WASHINGTON. DC 20550

January 10, 1986

Ms. Margaret A. Willis

FAR Secrstariat (VRS)

General Bervices Administration
18th & F Btreete, N.W.

Room #4041

Washington, D.C. 20805

Daar Ms. Willis:

The National Science Foundation supports thae FAR changas proposed
in your letter of Decembasr 23, 1985 as follows:

a. FAR Case 85~63;
b. FAR Case 85-64;
¢. FAR Case 85-65;
d. FAR Came 85-66;
®. FAR Capa 85-67;: and
f. FAR Casme 85-68;

The changes should reduce dissgreements among participants in
astablishing allowable COEBtH and improve neagotiations in
astablishing overhead ratesz resulting in considerable savings to
the Government.

The PFoundation apprecisates the opportunity to comment on the
proposed changes.

Sincerely.

Lo Con

William B, Cole, Jr.
Procurement Executive

RECEIVED

JAN | 6 1986
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NATIONAL ENDOWMENT FOR THE HUMANITIES

WASHINGTON, D.C. ROROS

January 15, 1986

Ms. Margaret A. Willis

General Services Administration
FAR Secretariat (VRS)

18th & F Sts., NW

Room 4041

Washington, DC 20405

Dear Ms. Willis:
i am writing in regard to the following:

FAR Case 85-63, unallowable costs, under FAR 31.205

FAR Case 85-64, concerning company—furnished automobiles,
FAR 31-205-6, 31-205-46

FAR Case 85-65, concerning the cost of membership in
gocial, dining and country clubs, FAR 31-205-14

FAR Case B85-66, concerning costs of litigating appeals
against the government, FAR 31-205-33

FAR Case 85-67, concerning executive lobbying costs,
FAR 31.205-52, and

FAR Case 85-68, concerning alcoholic beverage costs,
FAR 31-205-51.

Please be advised that the National Endovment for the Humanities
(NEH) has mno objection to the proposed changes Lo the Federal
Acquisition Regulations (Federal Register article dated

December 19, 1983).

Sincerely,
Robert P. Stock

Contracting Officer
NEH

RECEIVED

JAN 21198
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PROFESSIONAL Representing companies

*

SERVICES tht are creaing the
COUNCIL B e eaiot

January 15, 1986

P

Exertive Divector General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N.W,

Room 4041

Washington, D. C. 20405

Attention: Ms. Margaret A, Willis

SUBJECT: FAR Case 85-64
Company-Furnished Automobiles

Dear Ms. Willis:

On behalf of the members of the Professional Services Council (PSC), I would
like to take this opportunity to comment on the proposed change to the Federal
Acquisition Regulation (FAR) 31.205-6, compensation for personal services, and
31.205-46, travel costs, concerning company-furnished automobiles

PSC represents companies and trade associations in the fast-emerging
professional and technical services industry. PSC members include research and
development firms, independent laboratories and test faciliaes, architect and
engineering firms, systems integration and support activities, program analysis
and evaluation companies, computer software development companies,
engineering houses, and public accounting firms, to name a few. Their personnel
include engineers, mathematicians, chemists, physicists, statisticians, computer
scientists and programmers, artificial intelligence specialists, lawyers,
accountants, program analysts, operations research experts, and specialists from
numerous other disciplires.

A company-fumnished automobile for personal use is a form of compensation
employed by numerous contractors, most times as an element of a total
compensation package. Providing an automobile in lieu of additional salary
should not be construed as an inappropriate form of compensation. To single out
a specific element of compensation, the value of which is reasonable when
combined with all of the other elements of a compensation package meeting the
test of reasonableness, and to declare it an unallowable cost prejudices the intent
of the compensation cost principle allowing for flexibility in the selection of formns
of compensation. We do not believe this fringe benefit should be treated any
differently than the others, particularly where it has been a long established policy
of the contractor to provide a fringe benefit.

R E C E l VIEB U.S. Treasury Regulations require the value of the personal use of

Y. i,_;:;)mpam)-'-t‘urnishc:ni automobiles to be treated as taxable income. Insofar as that
vy L e

World Center, 918 16th Street. N.W., Suite 406, Washington. D.C. 20006, Phone: 202/296-2030. Fax: 202/296-2035
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portion of compensation for personal use of company-furnished automobiles is
concerned, it should be allowable under the FAR to the extent included in income
pursuant to Treasury regulations, provided it meets the tests of reasonableness
and allowability of FAR 31.201.

Based on the foregoing, the Professional Services Council, on behalf of our
member companies, sincerely requests that the Civilian Agem:y Regulatory
Council and the Defensc Acquisition Regulatory Council revise the proposed
change to FAR 31.205-6(m) in order to make compensation for personal use of
company-furnished automobiles allowable to the extent it is treated as taxable
personal income subject to the allowability and reasonableness tests of the FAR.
Given that this recommendation is acceptable, no change to FAR 31.205-6 is
required and should be withdrawn.

Sincerely,

UI D)1 &Wﬁofb\\

thﬂc_]ohn
Execunve Director

VLi/eo
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ARGOSysterf® ?

From the OFFICE OF THE PRESIDENT

January 20, 1986

GCeneral Services Administration
FAR Secretariat (VRS)

18th and "F" Streets, NW

Room 4041

Washington, DC 20405

Re: FAR Case 85-64
Gentlemen:
Thank you for the opportunity to comment on FAR Case 85-64,

While the denial of the allowability of costs for personal
use of company-furnished automobiles seems understandable on
policy grounds, the proposed revision is questionable in applica-
tion, The revision would deny such costs "regardless of whether
the cost is reported as taxable income to the employee."

If such costs are properly reported as taxable income to the
employee, however, it seems arbitrary and discriminatory to deny
recovery of costs, Providing a company-furnished automobile Is
an accepted method of employee compensation, the recovery of such
reasonable and reported costs should not be unnecessarlily
restricted.

it is suggested that "unallowable regardless of whether the
costs is reported as taxable income to the employee" in proposed
revision FR Doc. 85-29975, 31.205-6{m)(2) be changed to "unallow-
able unless the cost is reported as taxable Income to the
employee."

Thank you again for the opportunity to respond in this
matter. .

RECEIVED A BW% |

[ .- Chairman of the Board
JAN 22 e Chief Executive Officer

BBM/psf

ARGOSystems, Inc.7 310 N. Mary Avenue © P.O. Box 3452, Sunnyvale, California 94088-3452 /(408} 737-2000 / Telex 35207~
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MPCHINERY and ALLIED PRODUCTS INSTITUT!

1200 EIGHTEENTH STREET, N.W. WASHINGTON, D.C. 20036
TELEPHONE (202) 331-8430 ® FAX (202) 331-7160
January 20, 1986

General Services Adminiatration
FAR Secretariat {VRS)

18th and F Streets, NW

Room 4041
Washington, D.C. 20405

To Members of the Secretariat:

We wish to comment on two proposed regulations, published
in the Federal Register for December 19, 1985, that would amend the
cost principles in Part 31 of the Federal Aoquiaition Regulation
(FAR). The proposed regulations implement the requirement in
Section 911 of the Defense Procurement Improvement Act of 1985
(Title IX of the 1986 Fiscal Year DOD Authorization Act, Public Law
99-145) for the Defense Department (DOD) to prescribe regulations
defining and/or clarifying the allowability of costs associated with
company=-furnished automobiles, and professional and consultant
aservices (including legal services). Although this statutory
provision applies only to DOD, the proposed regulations would apply
goverment wide because they amend the FAR.

We introduce our comments by saying a word about the
Machinery and Allied Products Institute (MAPI) so you may understand
the keen interesat of the Institute in the allowability-cf-costs
issue. MAPI's member oompanies have diverse product lines inoluding
traditionsl capital goods and high techmnology equipment. Although
most member companies are engaged predominantly in commercial rather
than government sales, many of them are indiapensable to the
government's requirements, particularly in natiomal defense and
related areas. Accordingly, the goverment's policy on what
contract costs are allowable is of oonsiderable importance to our
member companies. }

Company-Furndshed
Autcmobiles

The proposed regulations published in connection with FAR
Case 85-64 would smend the cost principles relating to compensation
for personal services (FAR 31.205-6) and travel costs (FAR
31.205-%6). The cost principles would be changed to render
unallowable that portion of the cost of company-furnished

' MACHINERY & ALLIED PROCUCTE INETITUTE AWD ITS AFFILIATED DRBANIZATION, COUNCIL FOR
¥ TECHMOLOGICAL ADVANCEMENT, ARE CNGAGED IN RESEARCH IN THE ECONDMICS OF CAPITAL GOODS
& (YHE FACILITIER OF PRODUCTION. DIBTRIBUTION, TRANSFORTATION, COMMUMICATION AND COMMERCE!

14 ADVANCING THE TECHNDLOGY AND FURTHERING THE ECONOMIC FROGREES OF THE UNITED STATES
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automobiles that relates to personal use by employees regardiess of whether the cost
is reported as taxable income to the employees. The rationale for disallowing such
costs, as stated in the background information found on page 51777 of the Federal
Register of December 19, 1985, is that ®. ., . it is inappropriate for the Goverrment
to reimburse contractor employees' personal oosts at taxpayera' expense.®

We disagree. In our view, it is unreasonable to disallow the costs of
employeea'! perscnal use of company-furnished autamobiles. To the extent that the
company-furnished autamoblle is used for personal purposes, it should be treated as
additional personal compensation to the employee. As an element of personsal
ocmpensation it should be allowable and reimbursable to the contractor, assuming that
total compensation is reasonable in amount.

Providing an employee with company-furnished autamobiles, when needed for
that employee's job, is an accepted practioe in industry genersally, Certainly there
ia no sound reason why that practice should be discouraged, by proposals such as
this, for ocompanies in defense industry.

FProfessional and Copsultant
Services, Including
Legal Services

The proposed regulation issued in connection with FAR Case 85-66 would
amend FAR 31.205-33, the cost principle relating to professional and consultant
service costs. The proposed regulation would be changed, in part, to indicate in FAR
31.205-33(d) that the costs of legal, accounting and oonsultant services in con-
nection with ", . ., defense against Govermment claims or appeals . . .™ are
unallowable,

To mot permit a contractor to recover such defense costs is grossly unfair,
particularly when it may be apparent that the govermment claim in question weas
substantially without merit.

In any event, the proposed FAR 31.205-33(d)} should be revised to clearly
indicate that the costs associated with a ocontractor's defense of fraud proceedings
are allowable if they fall within the ambit of FAR 31.205-47, the cost principle
relating to the defense of fraud proceedings. If the government's proposal is
adopted, a contracting officer could easily find that the defense of a fraud
proceeding is subsumed within the broader term "defense against Govermment claims or
appeals.® In auch a case, a contractor could not recover costs permitted by FAR
31.205-47 because the proposed new FAR 31.201~2(d)} would prevent recovery of a cost
under gny cost principle if the coat were found apecifically unallowable under any
other cost principle.

The proposed regulation alsc adds a new paragraph (FAR 31,205-33(f)) to the
cost principle relating to profiessional and consultant service costs to render
unallowable costs of legal, accounting and oonsultant services incurred in connection
with the defense or prosecution of lawsuits or appeals between two contractors
arising from ", , . dual sourcing, co-production, or similar progrems. . . .» The
words "similar programs®™ could be construed to include liocensing of proprietary data
elther directly by one contractor providing another contractor with data or
indirectly by the goverrment providing a contractor with data originated by ancther
contractor,
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Direct and indirect licensing are provided for in propozed changes to the
Defense Department FAR Supplement {DFARS) ooncerning ocontractor rights in technicsl
data./1 The indirect licensing provisions of the proposed regulations (DFARS
227.473=2(b)} and Alternate IV to the clause at DFARS 252.227-7013) do not appear to
adequately protect the interests of the contractor which origirated the limited-
rigbts data, Alternate IV to Clause 252.227-7013 statas that the govermment “aasumes
no liability for use, duplication, or discloasure of such data by others for
oommercial purposes,® yet the proposed regulations do not direct contracting offiocers
to require the licensor to aign nondiaclosure amd non-use agreementa that would allow
direct enforcement by the originmators of the data,

Even 1if the contracting officer were to require the licensee to slgn a
license agreement that permits direct enforcement by the originator of the data, the
proposed FAR 31.205-33(f) would appear to preclude recovery of litigation costs
incurred to enforce a license agreement created by the govermment but for which the
government takes no responsibility with respect to violations. This is patently
unfair and should be corrected by amending the proposed FAR 31.205-33(f) to allow
recovery of litigation costs relating to the enforcement of indirect licensing

arrangements,

Lopelusion

The proposed rules, which would amend the cost prinelples relating to
company-furnished automobiles and professiocnal and consultant services (including
legal services), should be revised to respend to the issues we have raised,
Specifically, the proposed regulations concerning company-furnisbhed autamobiles are
not based on a sound rationale and should be amended to make allowable that portion
of the costs of company-furnished automobiles that is sttributable to personal use by
copany employees.

The proposed rule relating to professional and consultant services
(including legal services) should be amended to ensure that there ia no conflict with
two related coat principles. Specifically, the proposed rule should be clarified to
indicate (1) that the proposed FAR 31.205-33(d) would not be a basis for disallowing
the costs associated with a contractor's defense of fraud proceedings that are
allowable pursuant to FAR 31.205-47 and (2) that the proposed FAR 31.205-33(f) would
not preclude recovery of litigation costs relating to indirect licensing

arrangements.

This concludes our comments on the proposed regulations. If we can be of
further assistance, please let us kmow.

Cordially,

President

1/ The proposed rule, denominated DAR Case 84-187, was published in the Federal
Register of September 10, 1985.
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CBEMN

January 21, 1986

(eneral Services Administration
“PAR ‘Secretariat (VRS)

18th and F Streets, N.W.

‘Room 3011

Washington DC 20405

Gentleazen:
Subject: PFAR Cases 85-63 through 85-68

By notice in the December 19, 1985 Federal Register, interested
parties were invited to comment on six (6) FAR cases, identified by
the numbers 85-63 through 85-68.

On January 20, William E. Porter, Asaistant General Counael of the
Control Data Corporation submitted general and detailed commenta on
the proposed revisions (attached).

CBEMA endorses those comments and calls your attention in particular
to Control Data's pointa concerning FAR 85-66, subparagraph (d). Ve
would appreciate your glving serious attention to our views.

Very truly, yours,

Ygzo E. Henriques
Preaident

Attachment

JAN 22 16 DI o ‘
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January 20, 1986

General Services Administration
FAR Secretariat (VRS) : .
l8th and P Streets N.W.

Roon 4041

Washington, DC 20405

Gentlemen:
Subject: FAR Cases 85-63 through B85-68

By notice in the December 19, 1985, Federal Register,
interested parties were invited to comment on six (6) FAR
cases, identified by the numbers 85-63 through 85-68,

On behalf of Control Data, the following comments are
submitted. Before offering specific comments on each of the
six FAR cases, there are certain all-inclusive comments that
must be made.

A. General Comments

1. Application bheyond defense contracts: Section 911 of

Title IX, the "Defense Procurement Improvement Act of
1985," amended only title 10 of the United States Code by
adding a new section 2324. The prohibitions, limitations,
and implementing tasks are specifically directed to the
Secretary of Defense. For example, subsection (f) of 2324
makes it clear that it is the DOD's FAR Supplenment (not
the FAR itself) that is to be amended. We submit that it
is a most questionable exercise of rule-making authority
to apply these cost-principle changes "across the boarad"
to all federal departments and agencies. .We would point
out:

a. That there was no consideration, nor was companion
legislation taken up, by the House Government
Operations Committee or the Senate Committee on
Governmental Affairs. This is in marked contrast to
the passage of Title XII, the "Defense Procurement
Reform Act of 1984“ (P.L. 98-52%) and the "Small
Business and Federal Procurement Competition
Enhancement Act of 1984 (P.L. 98-%77).

JECEIVED

JAN 2 2 1986
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b. That to adopt and apply the proposed changes beyond
the legislatively-narrow application to DOD preempts
the proper function of Congress and particularly the
two committees mentioned above. These committees
through hearings, etc., would conclude whether or not
section 2324 merits government-wide application by
amending the Federal Property and Administrative
Services Act or the Office of Federal Procurement
Policy Act. '

2. Pailure to limit implementation to "covered" contracts:

Section 2324 is applicable to "covered contracts." By
definition, this term encompasses contracts over $100,000
“other than a fixed-price contract with cost incentives."
This definition excludes firm-fixed-price contracts,
whether or not cost or pricing data was provided as a
forerunner to award. The proposed FAR implementation of
section 2324 “overreaches;" if adopted as written, it will
apply to all fixed price contracts within the criteria of
FAR 31.102. Moreover, the $100,000 *floor," for other
than firm-fixed-price contracts, is not being recognized
through the proposed language,

3. Impact re Requlatory Flexibility Act and Paperwork
Reduction Act: As to the first act, we guestion the

conciusion that there will be little, if any., significant
economic impact. There are many small entities who do
provide products and services on a noncompetitive, fixed
price basis, supported by cost breakdowns. By applying
the "covered contract” definition--which the proposed FAR
revisions fail to do--these small vendors and
subcontractors would not be burdened as to
firm-fixed-price contracts and modifications, with cost
breakdowns, nor any other contracts below the $100,000
threshold. By confining implementation to "covered
contracts,” the paperwork burden would be markedly reduced
for the vendors and the purchasing departments that must
deal with lower-tier vendors.

B. Specific Comments as to the Individual Cases

1. FAR 85-63: Unlike the other PAR cases. there is no
statutory basis, or support, for the proposed revision to
FAR 31.201-2. 1In fact, Congress specifically rejected
such a provision when the legislation was taken up in
conference. I refer you to the Congressional Record-House
of July 29, 1985, page H6644. This page discusses section
911. Note that the Senate receded to the House with
certain amendments. The fifth amendment was:

L m—
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“(5) deleting the prohibition that a cost disallowed
under one cost principle may not be submitted under
another cost principle;"

We consider it wmost inappropriate to adopt. via
rule-making, the vesry language that Congress rejected in
the course of its deliberation. 1In effect, the FAR
Council would be rejecting the Senate's position, which
the House was willing to accept in reaching a compromise
bill. We recommend that FAR 85-63 be withdrawn.

2. FAR _85-64: No comment as to its substantive changes,
keeping in mind our earlier general comments in section A

of this letter.

3. FAR 85-65: Considering the wording of section
2324(e){1)(E), this proposed language is correct. Again,
our earlier section A comments as to the breadth of its
application are relevant.

4. FAR B5-66: Control Data vigorously objects to the
proposed new subparagraph (d) language which broadens the
scope of disallowance beyond the present language in FAR
31.205-33(d). As you know, the present language reaches
only "prosecution of claims against the Government.” The
propeoesed language covers both defense or prosecution of
claims or appeals. Today's federal procurement
environment is one of "procurement by certification,"
coupled with a standard of infallibility being imposed on
the contractor, all of which results in increasing appeals
before boards (e.g. ASBCA), let alone the risks associated
with defending criminal and civil false claims charges.
The Government mandates the forum for resolving disputes
yet denies the recovery of the very costs necessary to
prepare the claim (or assert the defense) before the
board. We believe that costs associated with prosecution
or defense of a claim founded on a contract should be
allowable with one exception: where Government initiated
litigation is based on a criminal statute (e.g. 18 U.S5.C.
2687) and the Goverment prevalls after all appeals have
been exhausted.

Section 2304(f). as we read it, directed the Secretary to
clarify the listed cost principles, which included
"professional and consulting services, including legal
services.” The direction to *clarify” does not suggest
this proposed action. 1If ever the Packard Commission
needed an example of Government procurement practices that
are counterproductive to encouraging participation by the
business community, 1 would recommend this proposed

..
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revision. Explain, if you can, to the
commercially-oriented supplier that costs of commercial
arbitration, or litigation, are a business expense he can
recover, via overhead (putting aside any.court-directed
recovery). However, he cannot obtain the same treatment
when dealing in the arcane.world of government contracting.

We also see the potential for many interpretative problems
with respect to the proposed paragraph (f)--most
particularly the phrase *({2) dual sourcing. co-production,
or similar programs.® For example, this could reach
disputes between contractors under directed license
agreements (when the Government is indirectly involved
through its directed action). We see no valid reason for
paragraph (f). when on a case-by-case basis the guestijon
should be addressed under the “reasonableness” criteria,
with an advance agreement where appropriate.

5. FAR 85-67: Concerning the proposed text of 31.,205-5%2 when
compared with section 2324(f){(1)(E). The aforementioned
subparagraph (E) in section 2324 contains the
parenthetical at the end. Wouldn't the language be
beneficial in the proposed PAR paragraph?

6. FAR 85-68: Based on the statutory prohibition, the
language is acceptable as written. Again, our earlier
Section A comments would also pertain.

On behalf of the company, I thank you for the opportunity to
subnit these comments; as is my practice, a copy will also be
provided to the President of Control Data's trade association,
CBEMA.

Very truly yours,
CONTROL DATA g:fPORATION
\\\T1”§\kﬁﬁf‘ Pofler

1 am
Assigstant General Counsel

6153h/8s
cc: Vico E. Henriques, CBEMA
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA)
1725 DeSales Street, N.W.
WASHINGTON, D.C. 20038
{202) 4;3-4027

CODSIA Case 37-85
January 231, 1986

Ms. Margaret Willis

FAR Secretariat (VR)

General Services Administration
18th & F Streets, N.W.
Washington, D.C. 20405

Dear Ms. Willis:

The undersigned member associations of the Council of Defense and Space
Industry Associations (CODSIA) welcome the opportunity to comment on the
proposed rule changes to the FAR Part 31.2 as follows:

FAR 31.201-2 Unallowable Costs Under FAR 31.205 (FAR Case No. 85-63)

FAR 31.206-6,46 Company—-furnished Automobiles (FAR Case No. B5-64)

FAR 31.205-14 Costs of Membership in Social, Dining and Country
Clubs (FAR Case No. B85-65)

FAR 31.205-33 Costs of Litigating Appeals Against the Government and
Professional and Consulting Service Costs
(FAR Case No. 85-66)

FAR 31.205-52 Executive Lobbying Costs (FAR Case No. B5-67)

FAR 31.205-5% Alcoholic Beverage Costs (FAR Case No. B5-68)

FAR 31.205-8 Contributions and Donations (FAR Case No. B85-73)

FAR 31.205-15 Fines and Penalties (FAR Case No. B5-73)

FAR 31.205-47 Defense of Fraud Proceedings (FAR Case No. 85-73)

We strongly disagree with the statement contained in the Federal Register
relative to the Paperwork Reduction Act. Member companies of our associations
are convinced that the administration of these proposed changes to the current
cost principles or new ones will significantly increase the costs of
collecting and administering required information. The Paperwork Reduction
Act not only speaks to the submission of data required of a proposed revision

but alsoc the creatfon of data.

We take strong exception to the statement made under the Regulatory
Flextbility Act that many of the proposed revisions or additions to the
regulations noted above are ®not expected to have a significant economic
impact on a substantial number of small entities under the Regulatory
Flexibility Act (5 USC 60) et.seq.) because most contracts awarded to smalil
entities are awarded on a competitive fixed price basis and cost principles do
not apply.® Many small contractors have non-competitively awarded fixed price
and cost reimbursable contracts, (1.e., research firms, etc.) which wil) be
adversely affected by these revisions.

RECEIVED

JAN 22 1885
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We have an overriding concern that none of these proposed changes take
into account the cost of implementation. When a contractor's facility has
only a small amount of government business, this cost is far in excess of
benefits derived to the government. By driving more and more firms from the
market, they may, in fact, veduce the industrial base availlable to the
government to produce the needed supplies and services. Thus, competition for
contracts will be reduced rather than enhanced, and Congress' intent in
enacting many recent initiatives, including CICA, will have been thwarted.

The comments, revisions, and other suggestions made should be gtven
careful consideration in the context of the certification requirements and new
civil and criminal penalties to which contractors are exposed under the FY 86
Defense Authorization Act. The growing confusion over these new liabilities
should be minimized, rather than worsened, by these regulations.

In summary, we request representatives of CODSIA meet with the Defense
Acquisition Regulatory Council (DARC) representatives before the regulations
are implemented to further discuss these comments and to explore options which
may be employed to accomplish the statutory requirement that the DARC and the
Civilian Agency Acquisition Council promulgate or clarify the existing cost

principles.
Sincerely,
Karl 6. Harr, Jr ‘d!«—Jean A. Caffiaux
President Senior Vice President
Aerospace Industries Association Electronic Industries Association
W//ﬂ/ul %5/
/!
Wallace H. Robinson, Jr. Sheridan Brinley
President Motor Vehicle Manufacturers As¢sn.

Natfonal Security Industria) Assn.
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FAR Case 85-64
FAR 31.201-6, 46 - Company-furnished Automobiles

We recognize the Council's concern that the Government s reimbyrsing
contractor employees' personal costs; however, we cannot see how providing
company-furnished automobiles for personal use is any different from any other
form of compensation to employees. Providing an automobile instead of
additional salary does not mean this form of compensation is unreasonable. We
believe the costs of all forms of compensation should be governed.under
existing reasonableness criteria.

Under the existing compensation cost principle (including the proposed
revision that addresses the individual elements of compensation), recognition
is given to the mix of compensation elements, which may vary from contractor
to contractor. Further, the proposed revision of that portion of the cost
principle that addresses the individual elements of compensation specifically
recognizes that one element of cost, which aight be high, can be offset by
another element of compensation which is low, when compared to an appropriate
standard. We see no reason why one part of fringe benefits, such as this,
should be treated differently than any other element.

In addition, recently published Treasury regulations require the
recognition of taxable income by individuals using company provided vehicles
for personal purposes. Accordingly, we recommend that the imputed
compensation for personal use of automobiles be allowable to the extent
included in income pursuant to the Treasury regulations, subject to the
reasonableness and other allowability criteria embodied in the compensation
cost principle. To do otherwise is inconsistent with the clear intent of the
compensation cost principle to allow management flexibility in the selection
of forms of compensation.

Our recommendation is to amend the current cost principle on Compensation
for Personal Service, FAR 31.205-6(m) Fringe Benefits, as follows:

“Amounts attributable to personal use of automobiles reported as
compensation to employees will be considered as a part of their
compensation.”

The proposed revision to FAR 31.205-46, Travel Costs, should therefore be
withdrawn for the same reason as given above. We believe our recommendations |
are entirely consistent with the intent of Section 911 of the Defense
Procurement Act of 1985.




UNITED STATES ARMS CONTROL AND DISARMAMENT AGENCY
Washington, D.C. 20451

Ref: FAR Case 85-63
FAR Case 85-64
FAR Case 85-65
FAR Case 85-66
FAR Case 85-67
FAR Case 85-68
FAR Case 85-73

January 16, 1986

FAR Secretariat {VRS)

General Services Administration
18th and F Streets, N.W.
Washington, D.C. 20405

Attention: Margaret A. Willis
Gentlemen:

The Director of the U.S. Arms Control and Disarmament Agency
has asked me to respond to your letters to him of December 23, 1985
and December 30, 1985, which requested comments on proposed rules to
amend the Federal Acquisition Regulation. :

The Agency appreciates the opportunity to review the proposed
rules, but has no comments on the changes at this time.

Sincerely,

Galons 2V

/ Evaly’¥W. Dex
Chief,
Contracts Division

RECEIVED

JAN 23 i85




United States
information
Agency

Washington, D.C. 20547

USi

January 17, 1986

Dear Ms. Willis:

We have reviewed and concur in all of the proposed rules to amend the Federal
Acquisition Regulation (FAR) as follows:

a, FAR 31.201-2, Determining Allowability. (FAR Case 85-63).

b. FAR 31.205-6 and 31.205-46, Company furnished automobiles.
(FAR Case 85-64).

c. FAR 31.205-14, concerning implementation of Congressional
direction regarding the cost of membership in social,
dining, and country clubs, (FAR Case 85-65).

d. FAR 31.205-33, concerning costs of litigating appeals against
the Government, (FAR Case 85-66).

e. FAR 31.205-52, concerning executive lobbying costs.
(FAR Case 85-67).

f. FAR 31.205-51, concerning Alcoholic beverage costs.
(FAR Case 85-68).

Thank you for submitting this material for our review,

Sincerely,

Ly -

Philip R. Rogers
Director
Office of Contracts.

Ms, Margaret A, Willis

FAR Secretariat (VRS)

General Services Administration
18th § F Sts., N.N., Rm. 4041
Washington, D.C. 20405

RECEIVED

1AM 2 2 v
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|§ INTER-AMERICAN FoundaTioN

January 17, 1986

Margaret A. Willis

FAR Secretariat (VRS)

General Services Administration
18th & F Sts., N.W. Room 4041
wWashington, D.C. 20405

Dear Ms. Willis:

I have no comments on the following FAR cases:

85-71;
85-53;
B85-43;
85-63 through B5-68;
85-73;
Sincerely,
NP A SR A

Melvin Asterken
Administrative Officer

RECEIVED

JAN 23 1985
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Cay
18th & F Streets, NW, Ra. 4041 <
Vashington, D. C. 20405

Subject: Comments on FAR Cases 85-63,64,65,66,67,68 and 73
Dear Ms. Willis:

Lockheed Corporation has reviewed the proposed changes to Federal
Acquisition Regulation PART 31 as published in the Federal Register on
Deacanber 19 and Dacembar 27, 1985, and wishas itz comments to be considerad.
We are gravely concerned with the direction baing taken in several of the
proposed changes. We racognize that Congreas has diracted that many areas
undar PART 31 ba rvavized or raviewsd for clarification, and Lockheed sharea
the concarn of Congress that differsnt interpretations can be made of
regulations in some areas of cost allowability. In xeading the language of
the proposed changss, however, we believe Government contractors will ba
unduly penalized by thess revisions.

Thers are thres major topics of concarn arising from the proposed FAR
changes. These are: (1) langusgs in some of the proposed revisioos will
sggravate, rather then reasolvse, interpretation problams; (2) sesveral of the
propossls deny the allowability of csrtain costs of doing business, without a
supportable rationale for the disallowonce; and (3) several of the proposals
impose administrative hardships on contractors unless the language is made
less restrictive.

Our view on interpretation problems is that Government orgamizations,
particulerly the DCAA, are as guilty (or more guilty) of over-interpreting
the FAR as contractors may be. We sre extremely sensitive to ths potential
for new interpratation problams arising f(rom any FAR changes. Sevaral of the
proposed changes prosots cbvicus interpretation conflicts, and ws urge thet
they be clerifisd or avoided,

With regard to the seversl changes that create new arsas of disallowance
that were not mandated as unallowable by Congress, we urge that
reconsideration be given, mot only to the langusge of the proposed
regulations but also to ths rationale as to why allowability of such costs
should be contrary to public policy. The coata at issus are typically not
direct costs paid by the Government, but are ordinary and necessary Ganaral
and Administrative expenses, that are allocable to all business, including

RECEIVED
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ioterpretation problems. OQur concern is over the word “contribution”, which
praviously would have refarred only to charitsble coatributions or
contributions for which no sarvice or other activity was required. We baljeve
that contributions by ssversl companies for services of mutual banefit to

industry or participsting cospanies are not intanded to be covared by this
cost principle. In eddition, sembership costs are often refarred to as
“oontributions” by profevsional organisstions.

We urga that the regulations be cluuhd to show thet contributions for
professionsl services and sesberships are not covared under thia cost
principle.

9. Changes to FAR 31.205-15, Fines and Penglties (FAR Case 85-73)

We do not object to the addition of foreign laws to this cost principle. As &
goneral obsarvation, however, we bslieva the regulatioms should be limited to
willful viclations of such laws. [nadvertest or disputable violations should

not ba unallowabls.
Ve believe this matter should ba comeideread €or clarification.
10, Changes to FAR 31.205~47, Dafanse of Fraud Proceadings (FAR Case 85-73)

We are concernsd with interpratations of the language "similar proceedings"
since it is not specific.

We also queation whethexr thia change is actually necessary fn view of other
proviaions of Section 911 of the Dafense Procurement Improvement Act of 1985.

We request that this proposed change be withdrawm sinca ft -i.s UNNeCEsNAry.
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U.8. Government contracts. This is the fact even though the incurrence of
some costs, such ss the professional service costa proposed for dizsllowance,
are the direct result of doing busimess with the Government. We balieve the
public, the Congress, ths Government, and Government contractors deserva more
datailed and considered ratiocnala in order for & cost to bacoss unsllowable.

In sddition, we urge that the sdainistrative axpense of thase proposals
be reexamined and clarifications be made to avoid unnecessary costa and
record kesping. In view of the Cartification of Ovarhesd Coste imposed on
contractors and penalties for claiming unsilowabls costs, it is essentisl
that the regulations be written in a manner thet will ansble contractors to
zemove the unsllewable costs simply and satisfactorily without incurring wore
expense for administrstion than the amount judged unsllowable.

Our comments on the specific FAR propossls are attached.
Bincaraly,

ETAPN

Robert N. Melton
(Act.) Corp. Director
Goverument Finsnce xelationa

T
ATTACHMENT
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In the same way, the disallowanca of legal costs arizing from teaming
arrangesents, dual sourcing, ete. is unfair 4if applied in such & ovarly
simplistic wanner. Many of thesa contractor arrangaments are the diract
result of Govarmment efforts to incresse competition, and sre ancoursged or
desandad by the Goverament. Furthermors, thers cen be many different types of
legel disputes over such arrangements, involving such matters as parformancs,
price, qultty. stc., and disputes in such metters may be critical to the
Government 's interests.

We urge that thess proposed changes be withdrawa.
S, New 8Section, FAR 31.205-52, Executive lobbying Costs (FAR Caze 83-67)

We object to this new coat principle as to {ts rationsle, and interpretstion
problems.

This subject has previously been cénlidarod vhen current language on lobbying
costs was developed. At that time, it was rejected as being unnecessary and
unworkable., We see no reason that it is now needed.

From an interpretationm standpoint, it is very unclear whet asctivity is
considered unallowsble. The concept of "imdireectly” inducing an smployee of
the executive branch would throw any contact with tha sxecutive branch
uployu into quntion. Alternately, although tha language "other then the
werits” presumably is intended to make the regulations lesa rastrictive, it
only causes confusion because it is not defined,

¥e urge that this propossd regulation be withdrasm,
6. New Section FAR 31.205-51, Aleoholic Beveragaes (FAR Case 85-68)

Although we do not objact to the intent of thia cost principle, we believe it
needs clarification to avoid undus administrative burdem on contractors.
Contractor travel costs are already subjact to reascnablenesz limitations
impoeed by separate legislation. In view of these ressomableness lisitations,
which will ba adainistratively very expansive to implemsent and will accomplish
the controls the Congress desires, it scems jsprudent to require that
contractors force suployaes to itemise thair mesl expensas to such an sxtent
to inesure no alcoholic bevarage costs are included in their trsvel axpanses.

He recommend the proposed cost principle ba clcriﬂed to indicate traval snd
per diem ars separately covered.

7. Changas to FAR 31.205-38, Selling Costs (FAR Case 85-71)

We plan to comment separstely on thass proposed changes. We consider the
propossal to be unworkable and problematic in its present form, and it daserves
separata discussion.

8. Changes to FAR 31.205-8, Contributions or domations (FAR Case 85-73)

Although wo recognise that the language "regardisas of the recipient” was
mandated by Congresa, we believe clarification is now necessary to avoid
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1. Changes to FAR 31.201+2, Determining Allowability (FAR Case 85-63)

Our concerns on thia changs invalve interpretstion problasas over the uss of
the words "made specifically unallowable.” It is pot clear whethar the

- literal words of s subssction of 31.205 will make the costs unallowsble, or
whether & contracting officer or his repressntetive, by determination, can
sake the cost unallowsble. Although we belisve the latter interpretstiom
would bs unreascnable, the proposed langusge needs clarification. We believe
the use of the terw slresdy defined in Cost Accounting Standards and FAR,
“expressly unallowable™, would svoid these problems. We urge that the
language, if viewed nacessary, read: "Costs expressly unellowable under any
subsection of 31.205 are not made allowable under any other sactions or
subsactions of subpart 31.2",

2. Changes to FAR 31.205+6, Compensstion for Parsonal Services, and
31.205-46, Travel Costa (FAR Case 85-64)

Our concerns on this change regerd the ratiomale for auch a change and
implementation praoblems.

The rationsle given for making personal use of company-furnished automobiles
unsllowable is tha Councils’ bealief that it is inappropriata for the
Government to reiwburse contractor saployees' personal costs at taxpayers'
axpenss. We believa thisz logiec is in error, since any compensation paid to an
eaployes is for his personal casts. Ws object to the dimallowance of this
normsl slemsnt of sxacutive compensation, cowpany-furnished automobileas,
particularly in view of other proposed ragulatory changes regarding the
reaasonsgbleness of compensation. We believe such normal forms of compensation
shauld he judged from an overall rsasonableness of compensation standpoint
rather than segregated and judged separately unallowable,

We recomsend this propossl be withdrawn.
3. Changes to FAR 31.205-14, Enterteinment Costs (FAR Cases 85-65)

We hava no objsctions to this propossd change.

4, Changes to FAR 31.205-33, Professional and Consultant Services (FAR Case
85-66)

Our objactions to thess changes invelve the rationale for these changes.

Vith ragard to defense against Government claims or appeals, or prusecution of
claims or sppeals, we believe that disallowance of these costs is grossly
unfair and inequitable to Govermment countractors. The ASBCA has considered
this issue recently and decided that the costs are a propsr slement of General
and Administrative expensss. A position that these costs are unsllowable
places an unfair advantage in the hands of the Govarnment in disputes arising
from Government actions, since it imposes an economic psnmalty on comtractors
vho contest a Government claim or determination. For example, we have an issue
that has now been twice decided in the ASBCA in our favor, and may now be
carried Dy the Government to the Court of Claims. Is it proper that in such e
case whara the Govermment is obviously wrong, we be denied allowabilivy of the
portion of our dafense cost that would bs allocated to Govarnment contracts?

e —
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Norenan L. Roberts
Staff Vice Presigant
Assisisntl Ganeral Counsel

21 January 1986

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N.W.

Room 4041

Washington, DC 20405

SUBJECT: FAR Cases: 85-63
85-64
85-66

Dear Sirs,

On behalf of Litton Industries, Inc. the following
comments to the subject FAR cases are respectfully submitted
for your consideration. The general thrust of these comments
is that some flexibility in the application of any set of cost
principles is necessary and this flexibility will operate to
the positive benefit of both industry and the Government.
Attempting to regulate out all discretion in the application of
a set of rules to a set of complex factual issues may result in
deleterious and unintended results. A set of inflexible rules
should not be used as a substitute for rational and intelligent
decision making within a set of principles.

1. FAR Case 85-63, FAR 31.201-2, Determining
Allowabjlity. This proposed revision makes any cost
unallowable under one section of the cost principles
unallowable under any other cost section. .This regulation is
proposed under the statutory requirement of clarifying the cost
principles. It is suggested that rather than to clarify cost
principles, this proposed regulation will create confusing
treatment of costs and result in unintended results,

The illustration used in the proposed cost principle
itself provides an example of the type of problems that can

RECEIVED
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result. The illustration points out that contributions and
donations are unallowable pursuant to FAR 31.205-8. 'This means
that a contractor's donation to a scholarship fund for the
family of a deceased enmployee will also be unallowable under
FAR 31.205-13 relating to employee morale, health and welfare.
It is suggested that this is precisely the type of situation
wvhere flexibility in the cost principles is necessary. As a
general rule, it is accepted that contributions and donations
are unallowable. The contractor, nevertheless, should have the
ability to determine what is in the best intarests of the
company by determining proper actions in support of employee
morale, health and welfare. In the illustration provided a
contractor's sensitivity towards the plight of an individual
employee fosters a gense of loyalty among all employees.
Granted that this type of loyalty cannot be gquantified or
verified by a DCAA auditor, but it is nevertheless a fact of
efficient business performance. Precluding the contractor from
reacting to unusual situations by rigid standards does not make
good business sense.

Another example of problems in this area is when awards
are made to employees on the basis of technical eaxcellence.
Frequently contractors award a cash bonus to an employee on the
basis of the employee's sustained technical contributions as
evidenced by the body of the work the individual has created.
Frequently this award is in the name of a deceased employee as
a memorial to the memory and accomplishments of that deceased
employee. There is no set criteria for the receipt of this
award and there are no specific or individual acts that an
employee can do in order to receive the award. The award is
presented based upon the judgment of the company after
reviewing the overall technical accomplishments of an
individual. This award is not considered to be compensation
for persona) services within the definition of FAR 31.205-6 and
had been in the past considered to be allowable pursuant to FAR
31.205-13, Employee, Morale, Health and Welfare. The present
FAR regulation would consider this to be & contribution or
donation made pursuant to FAR 31.205-8 and therefore not
allowable under FAR 31,205-13.

It appears that this treatment of cost is inconsistent
with the IRS treatment of these costs in analogous situations.
In Jones v, Commissioner of Internal Revenue, 743 Fed. 2nd.
1425, an employee received an award on the basis of his
technical contribution which was determined to have significant
value to aeronautical and space activities.
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The 9th Circuit stated, in interpreting IRS Code Section
74, that this was not taxable income becauss it was an award
made in recognition of scientific achievement without any
specific action on the part of the employsee and the employee
was not required to perform future services. Thus, it is the
policy of the IRS, as supported by the 9th Circuit, to permit
an employee to receive awarde in recognition of past
accomplighments in scientific fields. This policy encourages
scientific achievement by the workforce and does not penalize
an employee, through taxation, for being recognized in a
monetary fashion for scientific achievement. The DAR Council |
seems to ignore these benefits and requires that any |
recognition of an employee's scientific contribution which does
not constitute compensation, be unallowable. This penalizes
the contractor for encouraging employee morale, particularly as
it relates to scientific achievement.

Another example of where this proposed FAR regulation may
cause difficulty is in the difference between FAR 31.205-33
dealing with professional and consultant service costs and FAR
31.205-47 which deals with defense of fraud proceedings. FAR
31.205-47 makes unallowable the defense of fraud proceedings
only where the contractor is unsuccessful in that defense. The
proposed change to FAR 31.205-33 would make the cost of the
defense incurred in defending against a Government claim
unallowable regardless of the outcome of the lawsuit. Thus, in
large part the proposed regqulation would effectively eliminate
FAR 31.205-47 since the subject matter of that FAR section
would be included in part in the revised 31.205-33.

For these reasons it is recommended that proposed FAR
31.201-2 be deleted in its entirety.

=04 293 - onpensa =)y g

This proposed FAR revision makes
unallowable the cost associated with the personal use of
company furnished automobiles even where that cost is included
as part of the employee's taxable income. To the extent Public
Law 99-145 deals with the use of company furnished automobiles
it is to require requlations to clarify the allowability of
these costs, not to require regulations eliminating a portion
of these costs.
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This proposed FAR principle conflicts with the concepts
contained in FAR 31.205-6, Compensation for Personal Services.
Internal Revenue Service regqulations set forth the standards
and the formula regarding when an employee is to be taxed for
personal use of a company furnished automobile and the
methodology by which that tax is to be computed. In spite of
the fact that the IRS Code requires that the personal use of
company furnished automobiles be considered as personal income
the DAR Counsel has decided that it should not be personal
income for purposes of Government contractse. Thus, one agency
of the U.S. Government requires that the personal use of the
company furnished automobile be considered as compensation
while another agency of the U.S. Government states that the
perscnal use of company furnished automobiles cannot be
considered as compensation.

Since the existing FAR 31.205-6 considers as allowable
reasonable amounts of compensation, including fringe benefits,
it is recommended that this proposed FAR modification be
wodified to recognize the FAR principle for compensation for
personal services. To accomplish this, it is recommended that
the proposed FAR 31,205~6 be modified as follows: Delete from
subparagraph (n) (2) the words "regardless of whether' and
substitute therefor "except if." Additionally, delete from
proposed FAR 31.205-46 the term "unallowable®” in the last line
and substitute therefor "allowable."” These modifications make
the personal use of a company automobile unallowable except
where that personal use is reported as taxable income in which
case the issue should be treated pursuant to FAR 31.205-6,
Compensation for Personal Services.

30 -3 5- 3 05— s
This FAR regulation will make the
defense of claims by the U.S. Government an unallowable cost
regardless of the ultimate outcome of the case. Additionally,
this principle will make the cost of claims between contractors
unallowable where the dispute arose from a Teaming Agreement,
Joint Venture or similar arrangement.

Again, Public Law 99-~145 only requires a clarification of
existing cost principles not the exclusion of valid business
operating costs, The Background material to this proposed




21 January 1986
General Services Administration
Page Five

regulation contains, as justification for the proposed
regulation, statements that may be factually incorrect.
Spacifically, the Background material states "These revisions
are considered necessary bacause of problams encountered in
administering this cost principle and they are not a change in
policy. Such costs are presently baing disallowed but disputed
by some contractors." The change proposed by this FAR
regulation is in fact sweeping in nature and represents a major
policy change by the U.S. Government. Additionally, to my
knowledge, costs associated in the defense of Government claims
are allowable where the contractor is successful in that
defense.

The present FAR regulation at FAR 31.205-33 basically
makes unallowable the prosecution of claims against the
Government. The proposed regulation would dramatically change
this concept and make costs unallowable if incurred where the
Government is a plaintiff in its suit against the contractor.
Making the costs of the defense against Goverrment claims
unallowable, particularly where the contractor is successful in
that defense, is unconscionable. This proposal would permit
the Government to be in a position to cause the contractor to
incur a great deal of unallowable expenses merely by bringing
an action, regardless of the merits of that actions. It is
noted that the concept contained in this proposal is contrary
to the Equal Justice Act, although this applies to small
businesses, which requires that the Government assume some
accountability for its prosecutorial acts by requiring the
Government to pay for legal fees where the Government's
position was not justified.

Additionally, this proposal states that disallowed costs
include appeals against the Government, not just claims against
the Government. Again, this increases the cost to the
contractor of protecting its legitimate rights. The Government
has, by legislative and regulatory fiat, taken cases which are
logically claims by the Government and turned them around so
that it is the contractor who must file the appeal. The
classic example of this is defective pricing. A defective
pricing case is in fact a claim by the Government against the
contractor for money. Because of the way the appeal system is
statutorily mandated, the contractor is required to file an
appeal with the Government in order to retain the funds
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allegaed to be defectively priced rather than have the
Government file a2 claim against the contractor. This proposal,
by adding the word "appeal® to that seguent of costs which are
unallowable and in conjunction with the unusual appeal process
required in Government contracts, is now in a position where
Government action requiring a contractor to resort to the legal
process to defend himself, will cause the contractor to incur
increased costs. Again, to make such costs unallowable is

unconscionable.

The proposed regulation adds an entire new section making
costs unallowable when incurred as a result of two contractors
being involved in litigation arising out of Teaming Agreements,
Joint Ventures, Dual Sourcing, Coproduction, and like
contracts. Again, this new principle is without any specific
statutory foundation whatscever. The Government is attempting
in this proposed regulation to take routine costs of litigation
and make them unallowable. This is particularly burdensome in
light of the fact, often in dealings with the Government, that
situations arise which cause contractors to enter into unique
types of relationships in the first instance. It is only when
dealing in large contracts where a single contractor cannot
perform all the work himself and where a customer like the U.S.
Government wants a single contractor to be the prime
contractor, that contractors will enter into teaming
arrangements to share the work. Thus, the nature of doing
business with governmental customers has required this unusual
business format. The Government now is proposing that
contractors cannot include as a routine business cost the
litigation costs associated with this form of contracting.
This situation is excaberated by the fact that many times it is
the Government that requires contractors to enter into
agreements with their competitors to establish dual or second
sources on major programe. Contractors force~fit agreements to
meet the requirements of their customer, the U.S5. Government.
The Government is now stating that where they have required
contractors to enter into unusual agreements which, without
pressure from the Government would not have bean entered into
in the first instance, such contractors may not include as an
allowable cost litigation costs associated with disputes
arising from these unusual agreements.

Litton is not insensitive to the Government's desire to
eliminate as an allowable cost the costs associated with

s
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litigation between contractors where the U.S. Government is not
at all involved ag a potential beneficiary. This concept is
similar to that found at FAR 31.205-38, Selling Costs, where
selling costs incurred in conjunction with foreign sales are
not allowable. 8Such costs arising from disputes over the
previously described arrangements which are not related to U.S.
Government contract programs could be made similarly
unallowable unless specifically approved in advance by the U.S.
Government., This latter provision is designed to cover special
arrangements which although are designed to principally benefit
a foreign government are also sponsored by the U.S. Government.

In furtherance of the above comments it is recommended
that proposed paragraph (d} be deleted in its entirety. Delete
from paragraph {f)(l) "in a Government contract; or" and
substitute therefor "where the purpose of such arrangenment
relates to other than selling to the U.S. Government." Delete
paragraph (f)(2) in its entirety.

Very truly yours,

=
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C-86.3260H

FAR Secretariat {VRS)
18th & F Streets, N.W., Room 4041
Washington, D.C. 20405

Reference:
FAR Cases B5-63, B5-64, 8566 and 85-68
Unallowable Costs Under FAR 31.205

We appreciate the opportunity to submit the following comments on the
referenced FAR cases:

FAR Case 8563, Determining Allowability

There 1s no statutory basis for the addition of the proposed
paragraph {(d) to FAR 31,201-2, determining allowability.
Providing that costs made specifically unallowable under any
subgsection of 31.205 are not allowable under any other sections
or subsections of Subpart 31.2 appears to put im question those
types of costs which are wmade qualifications of statements of
unallowability by the use of such language as "(but see
31.205-6(g), (h), {(j), (k), and (m) below)" in subparagraph
{a)(1l) of 31.205-6. Such qualifiers are used in a number of the
cost principles (see, for example, 31.205-14, 31.205-16,
31.205-20, 31.205-24 and 31.205-30). It is recommended that
paragraph (d) not be added to 31.201-2, If it ie, all the cost
principles which include qualifiers of the type referred to
above should be re-written to eliminate any possibility of an
interpretation to the effect that the introduction of paragraph
{d) overrides the qualificactions and makes such costs
unallowable,

FAR Case 85-64, Company-Furnished Automobiles

The proposed revigions to 31.205—6 and 31.205-46 typify the
direction now being taken by the Government on cost principles:
considerable additional verbiage in the interest of achieving
greater spcificity and the introduction of new requirements for
record-keeping, It is recognized that these changes have been
proposed in answer to Congress' demand for clarification of the
cost principles. However, the ever-increasing record-keeping
burdens arising from these revisions will inevitably increase
the overhead coste of all contractors subject to them. And the
rowth in size and specificity of the cost principles will
RECE, VEﬁcrease the probability that contractors will inadvertently
11 costs incorrectly, thereby becoming subject to adverse

JAN 23 1986 publicity and increasingly burdensowe aanctionms,
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FAR Case 85-66, Costs of Litigating Appeals Against the Government

Boards of contract appeals and courts have held that certain actions by
contractors (such as defengse against governsent claims) are mot “claims
againat the government™, It ia unreasonable for the writers of
regulations to reverse thoee decisions. Therefore, parsgraph (d) of
31,205~-33, Professional and Consultant Services Costs, should not be
revised.

Not infrequently, large defense programse involving widely divergent
technologles can be handled only through teaming agreements, joint
ventures, or other similar arrangements, The government benefits from
such arrangements through the successful perforeance of the programs. It
i8 to be expected that there will sometimes be lawsuits or appeals between
the contractors which are parties to such arrangements and the pursuit of
lawsuits and appeals in such instances is a necessary part of the cost of
doing business. Such costs should not be made unallowble by the
introduction of paragraph (f) of 31.205-33.

FAR Case 85-68, Alcoholic Beverage Costs

The identification and segregation of all costs of alcoholic beverages on
the books of defense contractors and of their corporate headquarters (to
the extent that costs are allocated from the headquarters to the
contractors) will probably cost more in adwinistrative effort than will be
saved by the government by the disallowance of alcoholic beverage costs,
Regulations which are not cost-effective should not be introduced.

FMC CORPORATION
Northern Ordanance Division
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- C. Duffy
. Contracts M
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ALAN V. WASHBURN

WEST PENTHOUSE
I228 31ST STREET, N. W.
WASHINGTON, D. C. 20007

(202) 337-8203
January 17, 1986

FAR Secretariat (VRS)

General Services Administration
Room 4241

l18th and F Streets, N.W.
Washington, D.C. 20485

Re: FAR Case B5-64
Dear Sirs:

The proposed changes to FAR Part 31 con-
cerning personal use of company cars have both
procedural and substantive defects.

A procedural defect arises from the claim
{44 Fed. Reg, 1116) that "The proposed revisions
.+» &re not expected to have a significant economic
impact on a substantial number of small entities
unaer the Regulatory Flexibility Act ... because
most contracts awarded to small entities are
awarded on a competitive fixed price basis and cost
principles do not apply." As discussed in my com-
ments of even date on FAR case B5-63, this state-
ment is of doubtful validity.

Another defect inheres in the justification
offered for the changes: "The Councils believe it
is inappropriate for the Government to reimburse
contractor employees' personal costs at taxpayers'’
expense." (44 Fed. Reg. 1116) The term "personal
coste® here is the classification applicable for
federal income tax purposes, This raises serious
questions. For example, are all costs that would
be treated as "personal®™ for federal income tax
purposes to be considered subject to disallowance
when reimbursed by contractors? If so, that could
include bus fare for getting to and from work,
reimbursed by an employer as part of a program to

RECEIVED
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reduce automobile traffic, or to cut the amount of
land devoted to parking places. The IRS may also
deem to be "“personal" any tuition paid by the em-
ployer for college courses unless very strict re-~
quirements have been met, However, employers might
reasonably conclude that such expenses should be
reimbursed, as part of personnel compensationh if
under no other rubric. To make costs unallowable
simply because the IRS might clasesify them as "per-
sonal®™ for purposes of federal income taxation
seems impossible to support rationally.

Further, the proposed changes concerning
company cars may on balance increase, not decrease,
amounts paid by the Government. Suppose, for in-
stance, that a company now provides company-owned
cars, figuring that it can obtain the cars far more
cheaply than can individual employees and any
amount allocable to "personal®™ use is in effect a
cheap fringe benefit. Under the rules proposed in
Case B5-64, the company will probably stop pro-
viding company cars and may, in order to retain
employees, increase salaries to provide the same
benetits to the employees that is represented by
the company cars. The result will be that the
Government may have to pay more, even though the
total value provided to employees (and the figure
used to compare the compensation to the contractor
employees with that paidé to employees by other
firms) will not be changed.

By using a meat cleaver rather than a scal-
pel, the changes proposed by FAR Case 85-64 are
likely to increase costs and decrease certainty.

Sincerely,

§%-GY-2°

(s (b

Alan V, Washburn

AVW/pse
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16 January 1986

General Services Administration
FAR Secretariat (VRS)

Room 4041
18th & F Streets, N.W.

Washington, D.C. 20405
Re: Proposed Revision to FAR 31.205-6(b)

Paragraph (b){1) states, as one of the facts which may be relevant, "... the
cost of comparable services obtainable from outside sources."

We recently experienced a Contractor Emgloy_ee Compensation System Review by the
Defense logistics Agency. The reasonableness of compensation paid to security

guards was challenged, and we were faced with a potential disallowance if steps
weren't taken to bring those wages more in line with the local area, including,
1f necessary, contracting-out the fimction,

The security puards are represented by a union. The results of the review were

made known to the union. The union took the view that the govermment was
injecting itself in the collective bargaining process, and was threatening the
job security of its members, A congressional inquiry resulted.

Qur experience may be of benefit to the FAR Councils in considering that
provision. That is the reason for this letter of comment.

Sincerely,

RECEIVED

JH 23 B
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PANAMA CANAL COMMISSION

2000 L STREET, N.W.
FIFTH FLOOR
WASHINGTON, D.C, 20008

OFFICE OF
THE SECRETARY

Jamwary 21, 1986

Ms, Margaret A. Willis 3
FAR Secretariat (VRS) .
General Services Administration

18th + F Streets, N.W.

Room 4041

Washington, D. C. 20405

Dear Ms, Willis:

The Panama Canal Commission concurs in the changes proposed to amend
the Federal Accquisition Regulation (FAR) with respect to the
following FAR Cases:

- FAR Case B85-63
- FAR Case 85-64
- FAR Case 85-65
- FAR Case 85-66
- FAR Case B85-67
- FAR Case 85-68
- FAR Case 85~73

In addition, we have reviewed FAR Cases B5-43; 85-53; 85-54 and
85-71 and offer no coaments.

Sincerely,

Bosteon O ALl

Barbara A. Fuller
Assistant to the Secretary

RECEIVED

JE fd 14 |"\]b
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OFFICE OF THE ASSISTANT SECRETARY
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Ms. Margaret Willis

FAR Secretariat (VRS)

General Services Administration
18th & P Streets, N. W., Room 4041
washington, D. C. 20405

Dear Ms. Willis:

Thank you for your letter of December 23, 1985, to Assistant
Secretary Tardy, regarding the following six proposed FAR revisiona:

a. FAR 31.201-2, concerning unallowable costs under FAR 31.205
(FAR Case 85-63);

b. FAR 31.205-6 and 31.205-46, concerning company-furnished
automohiles (FAR Case 85-64);

¢. FAR 31.205-14, concerning implementation of Congresaional
direction regarding the cost of membership in social, dining,
and country clubs (FAR Case 85-65);

d. FAR 31.205-33, concerning costs of litigating appeals against
the Govermment (FAR Case 85-66);

e. FAR 31.205-52, concerning executive lobhying costs, {FAR
Case 85-67) and

f. FAR 31.205-51, concerning alcoholic beverage costs, (FAR
Case 85-68).

The Department of Housing and Urban Development supports the proposed
changes ag drafted.

If you have any questions, please contact Biward L. Girovasi, Jr.,
Director, Policy and Evaluvation Division, on 755-5294.

Office of Procurement and Contracts

RECEIVED

JAN 2 4 1956
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. 8100 34th Avenue South William E. Porter
. Mailing Address/Box 0 " Assistant General Counsel
Minnespolis, Minnespta 55440
612/853-4770

G2,

L DATA
CORPORATION

January 20, 1986

General Services Administration
FAR Secretariat (VRS)

18th and F Streets N.W.

Room 4041

Washington, DC 2040S

Gentlemen:
Subject: FAR Cases 85-63 through 85-68

By notice in the December 19, 198%, Federal Register,
interested parties were invited to comment on six (6) FAR
cases, identified by the numbers B5-63 through 85-68.

On behalf of Control Data, the following comments are
submitted. Before offering specific comments on each of the
six PAR cases, there are certain all-inclusive comments that
must be made.

A. General Comments

1. Application beyond defense contracts: Section 911 of

Title IX, the "Defense Procurement Improvement Act of
1985," amended only title 10 of the United States Code by
adding a new section 2324. The prohibitions, limitations,
and implementing tasks are specifically directed to the
Secretary of Defense. For example, subsection (f) of 2324
makes it clear that it is the DOD's FAR Supplement (not
the FAR itself) that is to be amended. We submit that it
is a most gquestionable exercise of rule-making authority
to apply these cost-principle changes "across the board®
to all federal departments and agencies. We would point
out:

a. That there was no consideration, nor was companion
legislation taken up, by the House Government
Operations Committee or the Senate Committee on
Governmental Affairs. This is in marked contrast to
the passage of Title XII, the *Defense Procurement
Reform Act of 1984" (P.L. 98-525) and the "Small
Business and Federal Procurement Competition
Enhancement Act of 1984" (P.L. 98-577).

RECEIVED

JAN 2 41386
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b, That to adopt and apply the proposed changes beyond
the legislatively-narrow application to DOD preempts
the proper function of Congress and particularly the
two committees mentioned above. These committees
through hearings, etc., would conclude whether or not
section 2324 merits government-wide applicatioh by
amending the Federal Property and Administrative
Services Act or the Office of Federal Procurement
Policy Act. _

2. Failure to limit implementation to “"covered®" contracts:

Section 2324 is applicable to “covered contracts."” By
definition, this term encompasses contracts over $100,000
"other than a fixed-price contract with cost incentives.®
This definition excludes firm-fixed-price contracts,
whether or not cost or pricing data was provided as a
forerunner to award. The proposed FAR implementation of
section 2324 "overreaches;” if adopted as written, it will
apply to all fixed price contracts within the criteria of
FAR 31.102. Moreover, the $100,000 "floor," for other
than firm-fixed-price contracts, is not being recognized
through the proposed language.

3. Impact re Requlatory Flexibility Act and Paperwork
Reduction Act: As to the first act, we question the
conclusion that there will be little, if any, significant
economic impact. There are many small entities who do
provide products and services on a noncompetitive, fixed
price basis, supported by cost breakdowns. By applying
the Ycovered contract” definition--which the proposed PAR
revisions fail to do-~these small vendors and
subcontractors would not be burdened as to
firm-fixed-price contracts and modifications, with cost
breakdowns, nor any other contracts below the $100,000
threshold. By confining implementation to “covered
contracts," the paperwork burden would be markedly reduced
for the vendors and the purchasing departments that must
deal with lower-tier vendors.

B. Specific Comments as to the Individual Cases

1. FAR_85-63: Unlike the other FAR cases, there is no
statutory basis, or support, for the proposed revision to
FAR 31.201-2. 1In fact, Congress specifically rejected
such a provision when the legislation was taken up in
conference. 1 refer you to the Congressional Record-House
of July 29, 1985, page H6644. This page discusses section
911. Note that the Senate receded to the House with
certain amendments. The fifth amendment was:
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“(5) deleting the prohibition that a cost disallowed
under one cost principle may not be submitted under
another cost principle:* .

We consider it most inappropriate to adopt, via
rule-making, the very language that Congress rejected in
the course of its deliberation. 1In effect, the FAR:
Council would be rejecting the Senate's position, which
the House was willing to accept in reaching a compromise
bill. We recommend that FAR 85-63 be withdrawn.

2. FAR 85-64: No comment as to its substantive changes,
keeping in mind our earlier general comments in section A
of this letter.

3. FAR 85-65: Considering the wording of section
2324(e)(1){B), this proposed language is correct. Again,
our earlier section A comments as to the breadth of its
application are relevant.

4. FAR 85-66: Control Data vigorously objectse to the
proposed new subparagraph (d4) language which broadens the
scope of disallowance beyond the present language in FAR
31.205-33(4d). As you know, the present language reaches
only "prosecution of claims against the Government." The
proposed language covers both defense or prosecution of
claime or appeals. Today's federal procurement
environment is one of “procurement by certification.,*®
coupled with a standard of infallibility being imposed on
the contractor, all of which results in increasing appeals
before boards (e.g. ASBCA), let alone the risks associated
with defending criminal and civil false claims charges.
The Government mandates the forum for resolving disputes
vet denies the recovery of the very costs necessary to
prepare the claim (or assert the defense) before the
board. We believe that costs associated with prosecution
or defense of a claim founded on a contract should be
allowable with one exception: where Government initiated
litigation is based on a criminal statute (e.g. 18 U.S8.C.
287) and the Goverment prevails after all appeals have
teen exhausted.

Section 2304(f), as we read it, directed the Secretary to
clarify the listed cost principles, which included
"professional and consulting services, including legal
services.” The direction to “clarify" does not suggest
this proposed action. If ever the Packard Commission
needed an example of Government procurement practices that
are counterproductive to encouraging participation by the
business community, I would recommend this proposed

e
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revision. Explain, if you can, to the
commercially-oriented supplier that costs of commercial
arbitration, or litigation, are a business expense he can
recover, via overhead (putting aside any court-directed
recovery). However, he cannot obtain the same treatment
when dealing in the arcane world of government contﬁactinq.

We also see the potential for many interpretative problems
with respect to the proposed paragraph (f)--most
particularly the phrase "{(2) dual sourcing, co-production,
or similar programs.® For example, this could reach
disputes between contractors under directed license
agreements (when the Government is indirectly involved
through its directed action). We see no valid reason for
paragraph (f)., when on a case-by-case basis the question
should be addressed under the "reasonableness" criteria,
with an advance agreement where appropriate.

5. FAR 85-67: Concerning the proposed text of 31.205-52 when
compared with section 2324(f)(1)(E). The aforementioned
subparagraph (E) in section 2324 contains the
parenthetical at the end. Wouldn't the language be
beneficial in the proposed FAR paragraph?

6. FAR 85-68: Based on the statutory prohibition, the
language is acceptable as written. Again, our earlier
Section A comments would also pertain.

On behalf of the company. I thank you for the opportunity to

submit these comments; as is my practice, a copy will also be
provided to the President of Control Data's trade association,

CBEMA -
Very truly yours,

CONTROL DATA CORPORATION

Assistant General Counsel

6153h/8s
cc: Vico E. Henriques, CBEMA
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With respect to the proposed language, there would appear
to be no reason or justification for deviating from the language
that now appears in FAR 31.201-6, "Accounting for Unallowable
Costs."™ FAR 31.201-6(a) utilizes the term, *[c]losts that are
expressly unallowable,® as distinguished from the térm in FAR
31.201-6(b), "I[closts which specifically become designated as
unallowable.,"” To avoid confusion concerning the intended
meaning of FAR 31,201-2(d}, the term "[c)losts made specifically
unallowable,™ should be changed to "costs that are expressly
unallowable.” This revision would conform FAR 31.201-2{(d) with
the language in FAR 31.201-6(a) that is used in the same
context.

FAR 31,205-6 and 31-205-46, Company Furnished Automobiles
(FAR Case 85-64)

The proposed change would make unallowable "[t]hat portion
of the cost of company-furnished automobiles that relates to
personal use by employees (including transportation to and from
work)}).” This is a departure from the established rules for
determining the allowability of compensation. We believe that
the allowability of costs associated with the personal use of
company automobiles should be judged under the established
reascnableness rule generally used for determining the
allowability of compensation.

This proposed revision poses a serious impediment to
Defense contractors in their ability to hire top-notch personnel.
Under the present regulatory scheme, the cost of company-
furnished automobiles is allowable to the extent that it is a
practice generally recognized among the contractor's competitors.
{See FAR 31.205-6(b})}). I1If Defense contractors are not
permitted to recover a substantial portion of the cost of
furnishing automobiles to selected employees, as non-Defense
contractors may continue to do, Defense contractors easily
could lose their ability to compete in the employment market,
especially in the high-tech industries. Furthermore, the
proposed revision would create particularly onerous accounting
requirements for the company and accountability and
recordkeeping requirements for the employee, thus exacerbating
the employer's ability to compete for first caliber personnel.
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having to present its claim to the
contracting officer and thereafter to be
the appealing party in a proceeding before
a Board of Contract Appeals, there is a
distinction between a claim of the Govern-
ment and that of a contractor. See
Harrington and Richardson, Inc., ASBCA No.
9839, 72-2 BCA g 9507. Certainly where the o
T T Government has asserted the existence of
defective pricing data and seeks a downward
adjustment of the contract price, it is the
Government that i1s making a claim against
appellant, not the appellant prosecuting a
claim against the Government. Viewed as a
Government claim against appellant, the
costs incurred do not fall within the
prohibition of ASPR 15-201.3(4d).

Therefore, the Council's stated rationale for the change:
"These revisions are considered necessary because of problems
encountered in administering this cost principle and they are
not a change in policy” is simply incorrect and unsupported,
This part of the cost principle has been well understood for
many years. Moreover, it i1s, as presently worded, consistent
with the "Fraud" cost principle (if a contractor is exonerated
of this government charge, it is entitled to recoup its provi-
sionally disallowed defense costs). This change is a change in
policy. It is also one, which, if it is made effective, will
be inconsistent with the Fraud cost principle, FAR 31.205-47,

It is unreasonable and inequitable to force contractors to
bear the cost of detending against Government claims, particu-
larly since there is no overriding requirement that the claims
be meritorious. Nor does the Egqual Access to Justice Act ‘
provide an effective mechanism for more than a few contractors - |
to recover the costs of litigation in such cases.

The proposed revision in 31.205-33(f) would disallow costs
of litigation arising out of "a teaming arrangement, a joint
venture, or similar arrangement of shared interest in a Govern-
ment contract.”™ This should be revised to make clear that
costs ot litigation with a subcontractor remain allowable,
since those costs are a necessary and appropriate aspect of
performing under government contracts.
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FAR 31.205~-33, Executive Lobbying Costs
{FAR Case 85-67)

In Section 31.205-52, "Executive Lobbying Costs,”™ the DAR
and CAA Councils have proposed a new cost principle that is
intended to make unallowable costs that are "incurred to
induce, directly or indirectly, an employee or officer of the
executive branch of the Federal Government to give considera-
tion or to act regarding a regulatory or contract matter on any
basis other than the merits."

This language, however, does not appear to satisfy the
regquirement of the Defense Procurement Authorization Act of
1985. Section 911 of that Act specifies that, as a minimun,
the cost principles applicable to executive branch lobbying
shall be clarified to define in detail and in specific terms
those costs that are unallowable under covered contracts.
Rather than clarifying the gquestion of allowability of execu-
tive branch lobbying costs, the proposed new cost principle
would appear to create confusion and ambiguity by the use of an
unworkable "merits" test.

There apparently has been no attempt to define in detail
or specify the types of costs that are unallowable under the
proposed cost principle. The brief discussion in the proposed
Section 31,205-22 is in marked contrast to the detailed descrip-
tion and examples provided in FAR 31.205-22 of the types of
lobbying costs that are unallowable (Section 31.205-22(a)) and
those that are allowable (Section 31.205-22(b}).

FAR 31,205-51, Alcoholic Beverage Costs
(FAR Case 85-68)

This proposed change provides that "[t]lhe costs of
alcoholic beverages are unallowable.," We have no comment on
this proposed change,

We trust that these comments and recommendations will be
helpful in the development of the final regulations by the DAR
and CAA Councils.

Sincerely,

hn S. Pachter, Chairman
deral Acquisition Regulation
Coordinating Council
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FAR 31.,205-~33, Costs of Litigating Appeals Against the
Government (FAR Case 85-66)

The proposed revision to FAR 31.205-33(d), "Preofessional
and Consultant Service Costs,"” would greatly expand- the
description of costs for legal, accounting, and consultant
services that are currently unallowable under existing Section
31.205-33(d) by making unallowable the cost of defending claims
brought by the Government, That Section currently provides as

follows:

" (d) Costs of legal, accounting, and consult-
ing services and directly associated costs
incurred in connection with organization and
reorganization ..., detense of antitrust
suits, or the prosecution of claims against
the Government are unallowable. Such costs
incurred i1n connection with patent infringe-
ment litigation are unallowable unless other-
wise provided for in the contract.” (Emphasis

added.)

The costs of prosecuting a claim against the Government,
as described in the language quoted above, have been unallow-
able for many years. See, e.g., Grumman Aerospace Corp. v.
United States, 579 F.2d 586 (Ct.Cl. 1978); J.E. Robertson Co.
v. United States, 437 F.2d 1360 (Ct.Cl. 1971); Reed & Prince
Manufacturing Co., ASBCA 3172, 59-1 BCA q 2172.” As to the
recovery of costs incurred in defense of claims and appeals by
the Government, however, we disagree with the CAA and DAR
Council's statement that "Such costs are presently being
disallowed but disputed by some contractors."™ If they are
being disallowed, they should not be since the wording of the
cost principle is clear. Moreover, any such disallowance is
contrary to the interpretation of this cost principle as
enunciated by the Armed Services Board of Contract Appeals.
For example, in Hayes International Corp., ASBCA No. 18447,
75-1 BCA 9 10,076, the Board stated at 52,726:

The first question which must be decided is
whether the legal expenses were incurred in
connection with the prosecution of a claim
against the Government which, if so, under
ASPR 15-205.31, would be unallowable,
Although the Disputes clause places the
Government contractor in the position of
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January 17, 1986

Ms. Margaret A. Willis

FAR Secretariat (VRS)

General Services Administration
18th and F Streets, Northwest
Room 4041

Washington, D.C. 20405

Dear Ms., Willis:

Reference is made to your letter of December 23, 1985,
concerning six proposed amendments to the FAR cost principles.

This Assocliatlon recognizes that the proposed amendments
have been dictated by GAO and by Congressional micro-management
of Government contract procurement regulations. Therefore, in
the comments that follow, we shall address ourselves to the
theories and wording of the proposed amendments.

a. PAR 31.201-2, concerning unallowable costs under FAR
31.205 (FAR Case 85-63)

The theory that costs made specifically unallowable
under any subsectlon of 31.205 are not allowable under any
other sections or subsections of Subpart 31.2 1s a far reaching
one and totally unfair to contractors. It would overturn many
case law decisions. You would need to completely revise
all sections of Subpart 31.2 to make it play as that was not the
intent of the old ASPR's and DAR's now incorporated into the FAR.
Your own proposed amendment to FAR 31.205-28, Selling Costs,
and to 31.205-33, Professional and Consultant Service Costs,
violates your proposal under FAR 31.201-2.

b. FAR 31.205-6 and 31.205-46, concerning company-furnished
automoblles (FAR Case B85-6L4)

Our member companies today credit the Government for
personal use of company-furnlshed automoblles. However, we
have considered transportation to and from work as an allocable
business cost to Government contracts. Your proposed amendment
would make such travel unallowable.

RECEIVED
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The impact would be greatest on executives who do
not use company cars as much in dealing with customers as do,
for example, englneers. The result would be to charge most
of executive company car costs to commercial work even though
the executive handles Government business in his office.
It would be another example of the one-way street by the
Government to penallze Government contractors.

¢. FAR 31.205-14, concerning implementation of Congressional
direction regarding the cost of membershipiin social,
dining and country clubs (FAR Case B85-65)

Much business in transacted at the clubs you have covered.
In the past costs were usually prorated between business and
entertainment purposes if proper documentation were furnished.
To disallow all such costs 1s another bonus for the Government.
Oniy 1t can propose not allowing legitimate business costs.

d. PAR 31.205-33, concerning costs of litigating appeals
against the Government (FAR Case 85-66)

You are attemptling to overturn case law which has held
that consultant costs on a clalm by the Government against
the contractor were allowable. Such costs have always been
unallowable on litigating a clalm by the contractor against
the Government.

You are also using the theory of Single Screening where
you would remove costs of lawsults between contractors from
the indirect expense pool but leave the costs related to such
contracts in the base for calculating the rate.

We do not understand why you have included directly
associated costs in this specific section. PAR Section 31.201-6
already indicates directly assoclated costs apply to all
unallowable costs.

It is unclear when an appeal would be effective. Would
appealing a DCAA audit to a Contracting Officer trigger your
proposed dlsalleowal?

e. FAR 31.205-52, concerning executive lobbying costs (FAR Case
85-67)

The purpose of your proposed 1s to add executive lobbying
costs to legislative lobbylng costs as an unallowable cost.

Certalnly contractor executives are entitled to discuss
contracts with employees or officers of the executive branch.
What is meant by "the merits"? Clarification 1s needed to
list what 1s and what is not executive lobbying.

e
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' f. FAR 31.205-51, concerning alcohollc beverage costis
(FAR Case 85-68)

Although not specifically listed under FAR 31.205-14,
Entertalnment costs, in the past Government Auditors and
contracty alike have always removed alcoholic beverage costs
from their indlirect pools.

We do not understand why you need a separate FAR Section
for this item. A simple addition to FAR 31.205 would serve
to confirm an approach presently being practiced.

1

We also have the following general observations about
your six proposed amendments covered above, as follows:

1. Your statement that "the proposed changes are
not expected to nave a significant impact on a substantial
number of small entities because most contracts awarded to
small entities are awarded on a competlitive fixed price basis
and cost principles do not apply "is totally without merit
or a sound basis.

Many of our member companies are small entities with
F.P. negotlated contracts and CPFF contracts. The cost
principles do apply to them.

2. Some of the above proposals will require an
inordinate amount of record keeping. Indirect costs will
rise. In many cases, the costs will exceed the benefits.

3. Due to the timetable under which you are operating,
it appears to this Association that you have not clearly
thought through the wording you have used on the six proposed
amendments.

We appreciate the opporfunity to comment on these
important proposed amendments to FAR Subpart 31.2. We earnestly
hope that you willl give our observations serious consideration.

Very truly yours,

PROFESSIONAL SERVICES
MANAGEMENT ASSOCIATION

SN .
E:’f‘,ﬂ'w

Edwin‘@. James
Arthur Andersen & Co.

By

JIM
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PR DEPARTMENT OF DEFENSE

OFFICE OF THE INSPECTOR GENERAL
WASHINGTON, O.C. 20301

audit Policy
and oversight

MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION,
FEDERAL ACQUISITION REGULATION SECRETARIAT

SUBJECT: Proposed Changes to the Federal Acquisition
Regulation, Part 31.205-6 and 31.205-46,
Federal Acquisition Regulation Case No. 85-64

We have reviewed your proposed changes to add a
paragraph (m) to Section 31,205-6 and to add a paragraph (f) to
Section 31.205-46 of the Federal Acquisition Regulation. The
new additions make the costs of personal usage of company-
furnished automobiles specifically unallowable.

Based on our review, we concur with your proposed changes.

Mo
ames H. CurryCl—
Assis¥ant Inspector Gdneral
for Audit Policy and Oversight

PECEIVED
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“' FLUOR TECHNOLOGY., INC,
v ADVANCED TECHNOLOGY DIVISION

3333 MICHELSON DRIVE
IRVINE, CALIFORNIA 92730
TELEFHONE: {714) 553-5000

TELEX: 182294

January 16, 1986

General Services Administration
FAR Secretariat (VRS)

18th & F Streets NW, Room 4041
Washington, D.C. 20405

Gentlemen:

Re: FAR Case 85-64

Fluor Technology, Inc., a project management, engineering, procurement and
construction management service contractor, is strongly opposed to the
proposed amendment to FAR on "Determining Allowability."

The proposed rule would constitute a sweeping and fundamental change to the
contract cost principles which have taken decades to develop. While perhaps
well-intentioned, The GAO's recommended substitution of the present
flexibility for rigidity will generate more conflicts and disputes than it
will solve. By its very statement, the proposed clause would put numerous
cost principles in direct contradiction, eviscerating and totally defeating
the intent of many sound principles,

To take one example, "interest" expense is expressly unallowable under FAR
31.205-20, but is presently an allowable component of other principles such
as: 31.205-2, 31.205-4, 31.205-6(j)(5)(ii), 31.205-10, 31.205-12 (in the case
of capital leases,) 31.205-35(a)(7) and 31.205-36. Imagine the disputes and
litigation that would be engendered by this single example, then multiply that
by every other cost which would be affected by this proposed rule.

It nust be remembered that the general cost principles and Cost Accounting
Standards are purposely designed with some degree of flexibility and latitude
for interpretation because they must apply to every type of contract, every
type of industry, every kind and size of contractor, vendor and supplier, and
to every conceivable circumstance and situation. Attempts to apply any but
the most general rules rigidly across the entire diverse spectrum of
contractors and contracting situations will either totally defeat the
Government's objectives or run into a host of exceptions. It's like trying
to fix a watch with a ball peen hammer.
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General Services Administration Janvary 16, 1986
Washington, D.C. 2

This proposed rule should be withdrawn.

Sincerely,
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Armed Forces Communications
FCE and Electronics Association
AFCEA International Headquarters Building
5641 Burke Centre Parkway * Burke, VA 22015
Telephone (703) 425-8500 » Telex 90 1114 AFCEA BURK

January 3, 1986

FAR Secretariat (VRS)

General Services Administration '
18th & F Streets, NW

Room 4041

Washington, DC 20405

Dear Ms. Willis:

Re: Your letter of December 23, 1985 to our President.

We appreciate the opportunity to review FAR Cases 85-63
thru 85-68. AFCEA has no comment to offer on the
proposed changes.

Sincerely,

T P

S

,/;5 J. F. Denniston
P Colonel, USAF (Ret.)
Comptroller
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