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THE LIBRARY OF CONGRESS 
PROCUREMENT AND SUPPLY DIVISION 

LANDOVER CENTER ANNEX 

December 27, 1985 

1701 Bri,tuxa1 Road 
Landover, Maryland 20785 

Adminiltnltivc Officer: 287- 8605 
ConlrKU Section: · 287- 954 1 
Procurement Section: 287-871 7 
Materiel Section: 287-8758 

MS. Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
Office of Acquisition Policy 
18th and F Streets, N.W. Roan 4041 
Washington, D.C. 20405 

Ref: FAR Case 85-63 through 85-68 

Dear Ms. Willis : 

This letter is in response to your request for our consideration on a 
proposed revision to the Federal Acquisition Regulation that amends Part 31. 

Our review has not produced any substantive Unprovement to the regulation 
as it is written, -and -implementation would seen to pose no problems for us. 

Thank you for this opportunity. 

F. D. rick, ief 
Procurement & Supply Division 

RECEIVED 
JAN 6 1986 
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' PENNSYLVANIA AVENUE DEVELOPMENT CORPORATIO N 

Suite 1220 North 
1331 Pennsylvania Avenue, N.W. 
Washington. D.C. 20004·1703 
2021724·9091 

FAR Secretariat (VRS) 

January 6, 1986 

General Services Administration 
18th & F Streets, NW 
Room 4041 
Washington, DC 20405 

Re: FAR case 84-64 

Gentlemen: 

Henry A. Berliner, Jr. 
CJIRinnan 

M. ). Brodie 
& tculivt Dirtelor 

The Pennsylvania Avenue Development Corporation supports the 
change proposed in the above referenced FAR case. 

Sincerely yours, 

Brodie 
utive Director 

MBS:MJB:ky 

RECEIVED 
JA.~ - 9 : 
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Ms. Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
Office of Aquisition Policy 
18th & F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

Subject: FAR Case 85-64 

Dear Ms. Willis: 

. : . . ~ . 

January 6 , 1986 

The Export-Import Bank of the United States concurs with the proposed 
change to FAR 31.205-6 and 31.205-46 concerning company-furnished automobiles. 

RECE\VED 
JAN -9 1986 

Sincerely 

1~--L---~~(::.--:,!_ 
Helene H. Wall 
Administrative Officer 
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AMERICAN DEFENSE PREPAREDNESS ASSOCIATION 
DEDICATED TO PEACE WITH SECURITY THIUlUCH DEFENSE PREPAREDNESS 

ROSSLYN CENT£.R. SUITE 900, 1700 NORTH M)()RE STREET. ARUNCTON. VIRGINIA 2220<J 

70J.S22·1820 

Founded 1919 January 10, 1986 

Ms. Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
18th & F Streets NW (Room 4041) 
Washington, DC 20405 

Dear Ms. Willis : 

In accordance with your letters of December 23 and 25, 
1985, we have reviewed the proposed revisions of FAR cost 
principles conforming with a number of provisions in section 
911 of Public Law 99-145, the Department of Defense Authori­
zation Act., 1986. (FAR cases 85-63/68 and 85-71.) 

We concur in the adoption of all the proposed revisions, 
except that included in case 85-67, concerning "executive 
lobbying costs," which we find to be ambiguous, as described 
below . 

As proposed, FAR 31 . 205-52 omits provisions from the 
statute (10 USC 2324(f)(l)(E)) and the .. background" statement 
at page 51779 of the Federal Register, December 19, 1985. 

The statute calls for regulatory definition of certain 
unallowable costs , including "executive lobbying costs:" 

"(E) Actions to influence (directly or indirectly) 
executive branch action on regulatory and contract 
matters (other than costs incurred in regard to 
contract proposals pursuant to solicited or un­
solicited bids). 

FAR 31 . 205-52 omits the material in the s~cond parenthesis. 
The effect of the omission is to ignore the propriety of con­
tractors attempting to influence contracting officers concern­
ingthe merits of their ••contract proposals". It seems to us 
that the language of 31.205-52 c•on any basis other than the 
merits") does not go far enough to conform to the language 
and intention of the statute, because it is limited to "con­
tract matters" . The latter term presupposes the existence 
of a definitive contract, whereas the statute permits "actions 
to influence" dec isions concerning "contract proposals". 

The ambiguity we see in the proposed revision could be 

RECEIVED 
,Af~ I 5 1886 

I 
I 
I 

I 

I 

I 

I 

I 

I 
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cleared up by incorporating the material in the second 
parenthesis from the statute. 

For purposes of clarity. we think that 31.205-52 should 
incorporate the following from the Federal Register ."background" 
statement: 

"Proper communication regarding policy matters 
are helpful and in many cases indispensable to 
Government decision makers and costs thereof 
should be allowable." 

We appreciate the opportunity to review the proposed 
FAR revisions. 

WEE :rneh 

William E. Eicher 
Major General, US Army (Ret . ) 
Vice President and Director 
Advisory Service 
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Ms. Margaret A. Willis 
General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, NW 
Room 4041 
Washington, DC 20405 

Dear Ms. Willis: 

Mr. Ludwig Wittgenstein 
99 Einstein Drive 
Princeton, New Jersey 08540 
January 9, 1986 

I wish to comment as an interested private party on the new rule proposed 
under FAR Case 85-64. 

The proposed language states: "Costs made specifically unallowable under any 
subsection of 31.205 are not allowable under any other section or subsections of 
Subpart 31.2'' While this proposed rule is an understandable reaction to the 
frustrations caused by the difficulty of writing and administering rules coverin g 
the complex and constantly changing universe of contractor cost, it is unnecessar./ 
at best and potentially harmful at worst. Let me try to explain this judgment 
by first outlining how the problem apparently addressed by this language is 
currently dealt with and then describing the difficulties that could arise under 
it. 

The problem which the Councils' proposed language attempts to deal with is 
the occasional "ambiguity" of the cost principles. By this I mean the fact that 
a particular contractor expenditure can sometimes be classified under several 
cost categories, one of which may be allowable, the other unallowable. It shoul d 
be realized at the outset that it is probably impossible to construct a body of 
cost principles of any substantial size that is totally free of ambiguity in this 
sense because of the fallibility of the rule-makers themselves, the vast array of 
contractor expenditures to be covered, and because of the lack of precision in the 
very language from which such rules must be constructed. So the problem is a real 
one. In practice, it has been handled by assuming that the more specific langua ge 
governs . To give a very crude example, the specific prohibition against the 
recovery of product advertising expenditures has overriden the possible argument 

1 
that such costs are recoverable because they fall under the category of "selling" 
expense which is a generally allowable cost. In those instances where it is 
genuinely unclear which guiding rule fs more specific, the cost in question (if I 
it is significant in magnitude and recurring in nature) is then elevated to the 
rule-makers so that its status may be clarified in the cost principles themselves. I 
This set of procedures has been both effective and appropriate. 

1 With this as background, let us consider the Councils' proposed language. 
It is possible that the Councils have themselves attempted to formulate the I 
principle which I have tried to describe above, namely, that the more specific 
language governs. Certainly the use of the word "specifically" in the first I 
sentence and the illustration chosen--in which the clearly more specific language 
governs--suggests such an intent. What I fear, however, is that the Councils I 
have not gotten the matter quite right and that their proposed language (if 
implemented ) could lead to frivolous arguments and perhaps even to the disall owanc I 
of more cost than the rule-makers themselves ever really intended. The central 

RECEI \!fiE 1m ty is that the Councils' 1 anguage only refers to one piece of the judgment 
~~~t be made i n cases where several cost principles apply, namely, the 

... , • r ana,:. 
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Wittgenstei n (FAR Case 85-64), p. 

analysi s of a particular cos t vis-a-vis the relevant cost principle that might 
render it unallowabl e, whereas the process should be one of judging which of the 
relevant cost principles provides the more specific--and hence governing--g uida nc£ 
regarding the status of the expenditure in question. As a consequence, it i s 
perfectly conceivable that, under a literal interpretation of the Councils' 
proposed language, costs could be automatically disallowed as falling "specifical l. 
under an unallowable category of cost even though elsewhere in the cost principles 
there i s language of equal or greater specificity that indicates the cost in 
question should be allowable. This is not, I believe, a purely hypothetical 
situation. Consider, for example, the following case involving one of the cost 
principles cited in the Councils' illustration. 

Imagine a contractor who "donates" an employee's services during business 
hours for some time period to a community service organization such as the 
United Way. It is hard to avoid concluding that the salary and fringe benefits 
of the employee in question during that period constitute a contribution to the 
United Way and are as "specifically" unallowable under the current language of 
FAR 31.205-8 as the donation to a scholarship fund discussed in the Councils' 
illustration. However, the Councils have also proposed new language on "public 
relations" in the Federal Register of February 21, 1985 which would make the 
"costs of participation in community service activities " specifically all owable. 
Assume for the sake of argument that this proposed language becomes final as i s 
and that FAR 31.205-8 also remains unchanged. Given all this, the cost we are 
considering, namely, that of a "donated" employee, would, on any reasonable 
meaning of the word "specifi c" , be both "specifically" unallowable under one 
cost principle (31.205-8) and "specifically" allowable under another (31.205-1). 
In the absence of the Councils' proposed language under 31.201-2, I believe that 
thi s situation would be resolved by concluding that the language of 31.205-1 i s 
more "specific", that is, more nearly and directly addresses the kind of cost 
in question, and hence should govern . The cost would be allowed . However, if 
the Councils ' proposed language under 31.201-2 were also the rule, this outcome 
would at the very least be in doubt since it is unquestionably true that any 
contribution is specifically unallowable and the Councils' proposed language 
~ t o make this alone deci sive . -

Let me conc lude by first summarizing what has unfortunately been a rather 
lengthy argument and then offering a few suggestions. The Councils' proposed 
rule subtly but s ignificantl y misstates the decision process that should apply 
when several cost principles seem relevant to a disputed contractor expenditure. 
That process should turn on a weighing of the language of all the relevant rul es 
and a choice of the guidance offered in the rule which seems to most directly 
address the cost at issue. The Councils' language, on the other hand, suggests 
that the only determination that need be made in such cases is whether the cost 
in question is "specifically" unallowable under any of the relevant cost 
principles. Given a perfect body of cost principles, to be sure, the Councils ' 
proposed language would do no harm. For in such a perfect world all possibl e 
conflicts between cost principles would have been foreseen and ironed out (as per~ 
the Councils will yet do in the case of the example we have cited above ) , and 
there would be no costs that are "specifi cally" unallowable under one rule and 
"more specifical1y" a11owable under another. The point, however, is that such 
perfection may not be obtainable and is probably becoming more, not less, 
reachable as the ru l es are expanded to cover a longer and longer li s t of costs. 
In the real world, then, the Councils ' proposed language could conceivabl y cause 
real mischief. 

I 
I 
I 
I 
I 
I 
I 
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Wittgenstein (FAR Case 85-64), p. 3 

I believe, therefore, that the Councils would be well advised to withdraw 
the proposed language under 31.201-2(d), and simply let the allowability of 
"ambiguous'' costs be determined as it has always been. However, should the 
Councils judge this course of action to be politically or otherwise unacceptable, 
then at least the language under the proposed new paragraph (d) should be altered 
to make clear that the judgment on the allowability of the kind of cost at issue 
here is not one considering only whether the cost falls under some unallowable 
category but rather one of considering which of the relevant cost principles 
comes closest to catching the essence of the cost at issue. 

I appreciate the opportunity to comment on the Councils' proposal on this 
interesting matter, and I trust that my remarks will be taken into account in 
the Councils' choice of a final course of action. 

Yours, 

: ~~ u.)~ 
Ludwig Wittgenstein 
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Federal Home Loan Bank Board 

Ms. Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
18th am F Streets, NW. 
Roan 4041 
washington, o.c. 20405 

Dear Ms. Willis: 

~ t100 G Street. N.W. 

,...~~ Weellintton, D.C. 205&2 

I~ ~~-~·~· FeiMrll Hotne lo.., knk Syate"' 
FeiMrel Horne Loen Mortgege Corporahon 
FeiMrll Sav•n1a end Loan lnauranca Co,pora!•or 

JAN 14 1986 

The Federal Hane Loan Bank Board has reviewed the proposed changes which 
snends the following: 

a. FAR 31.201-2, concerning unallowable costs under FAR 31.205. 
(FAR Case 85-63) . 

b. FAR 31.205-6 and 31-205-46, concerning canpany - fumished 
automobiles. (FAR Case 85-64) 

c. FAR 31.205-14, concerning implanentation of Congressional 
direction regardi~ the cost of membership in social, dini~, 
and country clubs. (FAR Case 85-65) 

d. FAR 31.205-33, concerning costs of litigati~ appeals against 
the Goverrtnent. (FAR Case 85-66) 

e. FAR 31.205-52, conceming executive lobbyil)CJ costs. (FAR Case 
85-67) 

f. FAR 31-205-51, concerning alcoholic beverage costs. (FAR case 
85-68) 

we have no problem nor carrnents on the changes as shoWn. 

RECEIVED 
JAN I 6 1936 
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NATIONAL SCIEN C E FOUNDATION 
WASH I NGTON. 0 C 2055 0 

January 10, 1986 

Ma. Maraaret A. Willia 
FAR Secretariat (VRS) 
General Service• Adminiatration 
18th & F Street&, N.W. 
ROOII l0l1 
Waahincton. D.C. 20405 

Dear Ma. W1.1~ias 

The Nation&~ Sc1.ence Foundation aupporta the FAR chana•• propoaed 
1.n vour letter or December 23, 1985 aa ro~lowa: 

•• FAR Ca•• 85- 631 
. b. FAR c ••• 85-6ll: 
c . FAR c ••• 85- 65: 
d. FAR Caae 85-66; 
e. FAR c ••• 85-67.: and 
r. FAR c ••• 85-68; 

The chana•• ahouid reduce diaaareementa amonc participant• 1.n 
eatabiiahina a~lowabie coata and improve neaotiationa in 
eatabiiahina overhead ratea reau~tina in conaiderable aavinca to 
the Government . 

The Foundation appreciate• the opportunitv to comment on the 
propoaed chana••· 

RECEIVED 
JAN I 6 1006 

Sincerely, 

William B. Co~e. 3r. 
Procurement Executive 

I 
I 
I 
I 
I 
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NATIONAL. ENDOWMENT FOR THE HUMANITIES 

January 15, 1986 

Ms. Margaret A. Willis 
General Services Administration 
FAR Secretariat (VRS) 
18th & F Sts., NW 
Room 4041 
Washington, DC 20405 

Dear Ms. Willis: 

I am writing in regard to the following: 

FAR Case 85-63, unallowable costs, under FAR 31.205 

FAR Case 85-64, concerning company-furnished automobiles, 
FAR 31-205-6, 31-205-46 

FAR Case 85-65, concerning the cost of membership in 
social, dining and country clubs, FAR 31-205-14 

FAR Case 85-66, concerning costs of litigating appeals 
against the government, FAR 31-205-33 

FAR Case 85-67, concerning executive lobbying costs, 
FAR 31.205-52, and 

FAR Case 85-68, concerning alcoholic beverage costs, 
FAR 31-205-51. 

Please be advised that the National Endowment for the Humanities 
(NEH) has no objection to the proposed changes to the Federal 
Acquisition Regulations (Federal Register article· dated 
December 19, 1985). 

Sincerely, 

s=-y;~~ 
Robert P. Stock 
Contracting Officer 
NEH 

RECElVEO 
JAN 2 l \986 

/ - / I , 
..; 



John M. Toups 
President 

Virginia Littlejohn 
Executive Director 

-PROFESSIONAL 
SERVICES 
COUNCIL 

January 15, 1986 

General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, N.W. 
Room4041 
Washington, D. C. 20405 

Attention: Ms. Margaret A. Willis 

Representing companies 
that are creating the 
future through innovation, 
technology and ideas 

SUBJECT: FAR Case 85-64 
Company-Furnished Automobiles 

Dear Ms. Willis: 

/· / / 'j 

On behalf of the members of the Professional Services Council (PSC}, I would 
like to take this opportunity to comment on the proposed change to the Federal 
Acquisition Regulation (FAR) 31.205-6, compensation for personal services, and 
31.205-46, travel costs, concerning company-furnished automobiles 

PSC represents companies and trade associations in the fast-emerging 
professional and technical services industry. PSC members include research and 
development firms, independent laboratories and test facilities, architect and 
engineering fmns, systems integration and support activities, program analysis 
and evaluation companies, computer software development companies, 
engineering houses, and public accounting ftrms, to name a few. Their personnel 
include engineers, mathematicians, chemists, physicists, statisticians, computer 
scientists and programmers, artificial intelligence specialists, lawyers, 
accountants, program analysts, operations research experts, and specialists from 
numero\!s other disciplines. 

A company-furnished automobile for personal use is a form of compensation 
employed by numerous contractors, most times as an element of a total 
compensation package. Providing an automobile in lieu of additional salary 
should not be construed as an inappropriate form of compensation. To single out 
a specific element of compensation, the value of which is reasonable when 
combined with all of the other elements of a compensation package meeting the 
test of reasonableness, and to declare it an unallowable cost prejudices the intent 
of the compensation cost principle allowing for flexibility in the selection of forms 
of compensation. We do not believe this fringe benefit should be treated any 
differently than the others, particularly where it has been a long established policy 
of the contractor to provide a fringe benefit 

R E c E r v ~D u.s. Treasury Regulations require the value of the personal use of 
J/-~, 2 2 IS!~fmpany-fumished automobiles to be treated as taxable income. Insofar as that 

World Center. 918 16th Street. K \\:. Suite 406, Washington. D. C. 20006. Phone: 202/296-2030. Fax: 202/296-2035 
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portion of compensation for personal use of company-furnished automobiles is 
concern~ it should be allowable under the FAR to the extent included in income 
pursuant to Treasury regulations, provided it meets the tests of reasonableness 
and allowability of FAR 31.201. 

Based on the foregoing, the Professional Services Council, on behalf of our 
member companies, sincerely requests that the Civilian Agency Regulatory 
Council and the Defense Acquisition Regulatory Council revise the proposed 
change to FAR 31.205-6(m) in order to make compensation for personal use of 
company-furnished automobiles allowable to the extent it is treated as taxable 
personal income subject to the allowability and reasonableness tests of the FAR. 
Given that this recommendation is acceptable, no change to FAR 31.205-6 is 
required and should be withdrawn. 

Sincerely, 

v~~iJJm~o~ 
Executive Director 

VI.Jeo 
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From the OFFICE OF THE PRESIDEf'.:T 

January 20, 1986 

General Services Administration 
FAR Secretariat (VRS) 
18th and "F" Streets, NW 
Room 4041 
Washington, DC 20405 

Re: FAR Case 85 - 64 

Gentlemen: 

Thank you for the opportunity to comment on FAR Case 85 - 64. 

While the denial of the allowablllty of costs for personal 
use of company-furnished automobl les seems understandable on 
policy grounds, the proposed revision is questionable in applica ­
tion. The rev i sion would deny such costs "regardless of whether 
the cost is reported as taxable income to the employee." 

If such costs are properly reported as taxable Income to the 
employee, however, It seems arbitrary and discriminatory to deny 
recovery of costs. Providing a company-furnished automobile is 
an accepted method of employee compensation, the recovery of such 
reasonable and reported costs should not be unnecessaril y 
restricted. 

it Is suggested that 11 unal towable regardless of whether the 
costs is reported as taxable Income to the employee" in proposed 
revision FR Doc. 85 - 29975, 31.205-6(m)(2) be changed to "unallow­
able un less the cost is reported as taxable Income to the 
employee." 

Thank you again for the opportunity to respond In thi s 
matter. 

RECEf'IEO 
JAN Z 2 19~-

BBM/ ps f 

Sincerely, 

~.0·711~ 
Chairman of the Board 
Ch ief Executive Officer 

ARGOSystems. Inc. / 310 N. Mary A\·enue : P.O. Bo" 3452. Sunnyvale. California 94088-3452 1 (408) 737-2000 1 Telex 35207 :-
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1200 EIGHTEENTH STREET, N.W. WASHINGTON, D.C. 20036 

TELEPHONE (202) 331·8430 

General Servioes Acbinistration 
FAR Secretariat (VRS) 
18th and F Streeta, NW 
Roau 4041 
Washington, D. C. 20405 

To Members of the Secretariat: 

• FAX (202) 331-7160 

January 20, 1986 

Proposed Amendments to Cost Principles Relating 
To rmr;aw-Furniabed Aut£mbiles and 

ptofeMi onal Soryi,ges 

CFAB caMs 85-6!& and 85-66) 

We wish to C<mll8nt on two proposed regulations, published 
in the Fecieral Bopster for Deoember 19, 1985, that would amend the 
cost principles in Part 31 of the Federal Acquisition Regulation 
(FAR). The proposed regulations implement the requirement in 
Section 911 of the Defense Procurement Improvement Act of 1985 
( T1 tle IX of the 1986 Fisoal Year DOD Authorization Act, Public Law 
99-145 ) for the Defense Department (DOD) to preacribe regulations 
defining and/or clarifYing the allowability of oosts associated with 
company-furnished automobiles, and professional and consultant 
services (including legal services). Although this statutory 
provision applies only to .ml), the proposed regulations would apply 
coverrpent wicie because they ... nd the FAR. 

We introduce our comments by saying a word about the 
Machinery and Allied Products Institute (HAPI) so you may understand 
the keen interest of the Institute in the allowability-of-costs 
issue. MAPI's member oompantes have diverae p-oduct lines including 
traditional capital goods and higb tecbnolos:Y equip!lent. Although 
most member 00111panies are enpged predominantly in oarmercial rather 
than government sales, many of them are indispensable to the 
government's requirements, particularly in national defense and 
related areas. Accordingly, the government's policy on what 
contract costs are allowable is ot oonsiderable illportanoe to our 
lllellber 00111panies. 

rmwnv-Furniobed 
Autqpobiles 

The proposed regulations publiabed in oonnection with FAR 
Case 85-64 would .end the oost principles relati~ to 0011pensat1on 
for personal services (FAR 31.205-6) and travel costs (FAR 
31.205-46). The cost principles would be changed to render 
unallowable that portion of the cost of company-furnished 

NACHIN£RY l ALLIED HODUCTI INITITUT£ AND ITI ArFILIATlD OIIIIANIZATION, COUNCIL '011 ''i9 ' i.Jl. T£CHNOLOIIICAL ADVANClM[NT, AR£ £NGAIIED IN REIURCH IN THl (CONOM ICI Of CA,ITAL IIOODS 
,_fiPI lTHE 'ACILITill 0' ,IOOUCTION, DIITRIIUTION , TIANI,ORTATION. CONMUNICATION AND COMMtRCtl 

IN ADVANCING THE TlCHNDI.DIIY AND 'UITHCRINII THC ICONOMIC HOIIIEII 0' THE UNIT£D ITAT£1 
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automobiles that relates to personal use by employees regardless of whether the cost 
is reported as taxable. inoc:ce to the employees. Tbe rationale for disallowing such 
costa, as stated in the background information found on page 51177 of the Fec1eral 
Bodoter of Deoember 19, 1985, is that • ••• it is inappropriate for tbe Gover~~~~ent 
to reimburse oontractor employees' peraooal ooats at taxpayers' expense. • 

We disagree. In our view, it is unreasonable to disallow tbe oosts of 
employees' personal use of company-furnished autaDobiles. To tbe extent that the 
company-furnished autaDObile is used tor peraoDal. purpoaes, it should be treated as 
additional personal compensation to the employee. As an element of personal 
OOilpenaation it should be allowable and rei.llbursable to tbe contractor, aas\IDing that 
total 00111pensation is reasonable in amount. 

Providing an employee with 00111~-turniebed autCIDObilea, when needed tor 
that employee's job, is an accepted practice in industry generally. Certainly there 
is no sound reason why that practice should be disoouraged, by proposals such as 
this, for oa~~panies in defense industry. 

ProfoMional and Consultant 
Seryioos. Including 
I•pl Seryices 

The proposed regulation issued in connection with FAR Case 85-66 would 
aaend FAR 31.205-33, the cost principle relating to profesaional and consultant 
aervioe oosts. Tbe proposed regulation would be ~d, in part, to indicate in FAR 
31.205-33(d) that the costs of legal, accounting and oonsultant aervioes in con­
nection with • ••• defense against Government claims or appeals ••• • are 
unallowable. 

To not permit a oontractor to recover such defense oosts is groaaly unfair, 
particularly when it may be apparent that the government claim in question was 
substantially without merit. 

In any event, the proposed FAR 31.205-33(d) should be reviaed to clearly 
inclicate that the costs associated with a contractor's defense ot fraud proceedings 
are allowable if they fall within the ambit of FAR 31.205-47, tbe oost principle 
relating to the defense of fraud proceedings. If the government's proposal is 
adopted, a contracting officer could easily find that the defense of a fraud 
proceed! ng is aubs\1118d w1 thin the broader term •detenae ap.inat Gover111ent cla.ima or 
appeals. • In such a case, a contractor could not reoover coats permitted by FAR 
31.205-47 because tbe proposed new FAR 31.201-2(d) vould .prevent recovery of a oost 
under ..am coat principle if the oost were found apecit1oally unallowable under NJ!L 
~ coat principle. 

'!he propoaed regulation alao adda a new pe.ravapb (PAR 31.205-33(f)) to the 
cost principle relating to professional and consultant service costa to render 
unallowable oosts of legal, accounting and consultant aervioea incurred in connection 
with the defense or prosecution of lawsuits or appeals between two contractors 
arising from •. • • dual sourcing, ~production, or aillilar programs •••• • The 
words •similar progams• could be oonatrued to include lioenai~ of proprietary data 
either directly by one contractor providing another contractor with data or 
indirectly by the goverrJDent providing a oontractor with data crigizated by another 
contractor. 
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Direct and indirect lioenaing are provided for in proposed changes to the 
Defense Department FAR SupplaDent (DFARS) oonoerning oontractor rights in teobnioal 
data.Ll The indirect licensing provisions of the proposed regulations (DFARS 
227 .473-2( b) and Alternate rl to the clauae at IFARS 252.227-7013) do DOt appear to 
adequately protect the interests or the contractor vbiob <r1&1Dated the limited­
risbts data. Alternate rl to Clauae 252.227-7013 atatea that tbe goverment •ua\llles 
no liability for use, duplication, or d.iacloaure of such data by others for 
oaaercial purposes, • yet the proposed regulations do DOt direct oontractins officers 
to require the lioenaor to sign DOndiacloaure and DOD-uae &ll"'l!llenta that would allow 
direct entoroement by the originators or the data. 

Even if the contracting officer were to require the lioenaee to a1gn a 
license agreement that permits direct entoroement by the originator or the data, the 
proposed FAR 31.205-33(f) would appear to preclude recovery of litigation oosts 
incurred to enforce a lioense agreement created by the goverr~~~ent but for which the 
government takes no responsibility with respect to violations. This ia patently 
unfair and should be corrected by amending the proposed FAR 31.205-33(f) to allow 
recovery of litigation coats relating to the enforcement or indirect lioenaing 
arrangements. 

Conclusion 

The proposed rules, which would amend the coat principles relating to 
company-furnished automobiles and professional and oonaultant aervioes (including 
legal services), should be revised to respond to the issues we have raised. 
Specifically, the proposed regulations oonoernins ocape.ey-turniabed autaDobilea are 
not baaed on a sound rationale and should be aaended to ll8ke allowable that portion 
of the oosts of oompaey-turniahed autaDObiles that ia attributable to personal use by 
oompaey sployees. 

The proposed rule relating to professional and consultant services 
(including legal services) should be amended to ensure that there is no oontlict with 
two related cost principles. Specifioally, the proposed rule should be clarified to 
indicate ( 1) that the proposed FAR 31.205-33(d) would not be a basis for diaa.llowing 
the costs associated with a contractor's defense or fraud proceedings that are 
allowable pursuant to FAR 31.205-47 and (2) that the proposed FAR 31.205-33( f) would 
not preclude recovery or litigation costs relating to indirect licensing 
arrans-ents. 

• • • 
This concludes our CCIIIDenta on the propoaed regulations. If ve oan be of 

further assistance, please let us know. 

Cordially, 

11 The proposed rule, denominated DAR Case 84-187, was published in the fe4eral 
Be81 ster of September 10, 1985. 
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: :Qeera1 SerYioea Adld.Diatratico 
·yu ·s.oNtariat (VRS) 
18th and r str .. ta, K.v. 

·locm 110111 
Washington DC 20-05 

Gentleaen: 

Subject: FAR Caaea 85-63 tbrou&h 85-68 

January 21, 1986 

By notice in the Dece.ber 19, 1985 Federal Reaiater, interested 
parties were inYited to cOBBent on six (6) FAR cases, identified by 
the numbers 85-63 throuah 85-68. 

On January ·20, William E. Porter, Aaaiatant General Counsel ot the 
Control Data Corporation submitted general and detailed cOBBenta on 
the proposed revisions (attached). 

CBEHA endorses those co.aents and calla your attentioo in particular 
to Control Data's points concerning FAR 85-66, subparagraph (d). We 
would appreciate your giving serious attention to our views. 

Attachllent 

Very truly yours, 

vVoo B. a .. rlqueo 
President 
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January 20. 1986 

Welha m E. Porter 
Aueatent Generel Counsel 

General Services Administration 
PAR Secretariat (VRS) 
18th and P Streets N.W. 
Rooa 4041 
Washington. DC 20405 

Gentlemen: 

Subject: PAR Cases 85-63 through 85-68 

By notice in the December 19, 1985. Federal Register. 
interested parties were invited to comment on six (6) FAR 
cases, ident i fied by the numbers 85-63 through 85-68. 

On behalf of Control Data, the following comments are 
submitted. Before offering specific comments on each of the 
six FAR cases, there are certain all-inclusive comments that 
must be made . 

A. General Comments 

1. Applicati on beyond defense contracts: Section 911 of 
Title IX. the "Defense Procurement Improvement Act of 
1985. " amended only title 10 of the United States Code by 
adding a new section 2324. The prohibitions. limitations, 
and implementing tasks are specifically directed to the 
Secretary of Defense . For example. subsection (f) of 2324 
makes it clear that it is the DOD's FAR Suppleaent (not 
the FAR itself) that is to be aaended. We sub•it that it 
is a most questionable exercise of rule-aaking authority 
to apply these cost-principle changes •across tbe board" 
to all federal departments and agencies • . We would point 
out: · 

a. That there was no consideration. nor was companion 
legislation taken up. by the House Government 
Operations Committee or the Senate Coamittee on 
Governmental Affairs. This is in aarked contrast to 
the passage of Title XII. the •Defense Procureaent 
Reform Act of 1984" (P.L. 98-525) and tbe •small 
Business and Federal Procurement Coapetition 
Enhancement Act of 1984" (P.L. 98-577). 

RECEIVED 
JAN 2 2 9f) 

.. 
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b. That to adopt and apply the proposed changes beyond 
the legislatively-narrow application to DOD preeapts 
the proper function .9f convreas and. particularly the 
two co .. ittees aentioned above. these coaaittees 
through bearings, et~ •• would conclude whether or not 
section 2324 aerits governaent-vide application by 
aaendinq tbe Federal Property and Adainistrative 
Services Act or the Office of Federal Procurement 
Policy Act. · 

2. Failure to limit implementation to "covered" contracts: 

3 • 

1. 

Section 2324 is applicable to •covered contracts.• By 
definition, this term encompasses contracts over $100,000 
"other than a fixed-price contract with cost incentives." 
This definition excludes firm-f~xed-price contracts, 
whether or not cost or pricinq data was provided as a 
forerunner to award. The proposed FAR implementation of 
section 2324 "overreaches;" if ~dopted as written, it will 
apply to all fixed price contracts within the criteria of 
FAR 31.102. Moreover, the $100,000 "floor," for other 
than firm-fixed-price contracts, is not being recoqnized 
throuqh the proposed lanquaqe. 

Impact re Regulatory Flexibility Act and Paoerwork 
Reduction Act: As to the first act, we question the 
conclusion that there will be little, if any, significant 
economic impact. There are many small entities who do 
provide products and services on a noncompetitive, fixed 
price basis, supported by cost breakdowns. By applyinq 
the "covered contract" definition--which the proposed FAR 
revisions fail to do--these small vendors ~d 
subcontractors would not be burdened as to 
firm-fixed-price contracts and aodifications, with cost 
breakdowns, nor any other contracts below the $100,000 
threshold. By confining iapleaentation t .o •covered 
contracts," the paperwork burden would be aarkedly reduced 
for the vendors and the purchasinq departments that aust 
deal with lower-tier vendors. 

B. Specific Comments as to the Individual Cases 

PAR 85-63: Unlike tbe other PAR eases. there is no 
statutory basis, or support, for the proposed revision to 
FAR 31.201-2. In fact, Conqress specifically rejected 
such a provision when the legislation vas taken up in 
conference. I refer you to the Conqressional ~ Becord-House 
of July 29, 1985, page H6644. This page 4t•eu••e• •ection 
911. Note that the Senate receded to the House with 
certain amendments. The fifth amendment vas: 

·' 
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•(S) deleting the prohibition that a cost diaallowed 
under one cost principle aay not be aubaitted under 
a.nother cost princip.le: • 

We consider it aost inappropriate to a4opt. via 
rule-aaking. the very language that Congreaa rejected in 
the courae of its deliberation. In effect. the PAR 
Council would be rejecting the Senate's position. which 
the House was wiiling to accept in reaching a coaproaise 
bill. We recommend that FAR 8S-63 be withdrawn. 

2. FAR 85-64: No comment as to its substantive changes, 
keeping in mind our earlier general coaaents in section A 
of this letter. 

3. FAR 85-65: Considerinq the wording of section 
2324{e)(l)(E), this proposed language is correct. Again, 
our earlier section A comments as to the breadth of its 
application are relevant. 

4. FAR 85-66: Control Data viqorously objects to the 
proposed new subparaqraph {d) language which broadens the 
scope of disallowance beyond the present language in FAR 
31.205-JJ(d}. As you know, the present language reaches 
only Mprosecution of claims against the Government." The 
proposed languaqe covers ~ defense or prosecution of 
claims ~appeals. Today•s federal procurement 
environment is one of "procurement by certification,M 
coupled with a standard of infallibility beinq imposed on 
the contractor, all of which results in increasing appeals 
before boards (e.g. ASBCA), let alone the risks associated 
with defending criminal and civil false claias charges. 
The Government mandates the forum for resolving disputes 
yet denies the recovery of the very costa necessary to 
prepare the claim (or assert the defense) before the 
board. We believe that costa associated with proaecution 
or defense of a claim founded on a contract should be 
allowable with one exception: where Governaent initiated 
litigation is based on a criminal statute (e.g. 18 u.s.c. 
287) and the Goverment prevails after all appeals have 
been exhausted. 

Section 2304(f). as we read it, directed the Secretary to 
clarify the liated cost principles, which included 
•professional and consulting services, ineluding legal 
services.• The direction to •clarify• does not auggest 
this proposed action. If ever the Packard Coaaiasion 
needed an exaaple of Government procureaent practices that 
are counterproductive to encouraging participation by the 
business coaaunity, I would recommend this proposed 

I 
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reviaion. Explain, i~ you can. to the 
coaaercially-oriented · aupplier that coat• of coaaercial 
arbitration. or litigation. are a buaineaa expense he can 
recover. via overhead (putting ••i4e aQy.court-directed 
recovery). However. he cannot obtain the aaae treataent 
when dealing in the arcane. wor14 of qovernaent contracting. 

We also see the potential for aany interpretative problems 
with respect to the proposed paragraph (f)--aoat 
particularly the phrase •(2) 4ual sourcing, co-production. 
or similar programs.• For example. this could reach 
disputes between contractors under directed license 
agreements (when the Government is indirectly involved 
through its directed action). We aee no valid reason for 
paragraph (f), when on a case-by-case basis the question 
should be addressed under the •reasonableness• criteria. 
with an advance agreement where appropriate. 

5. PAR 85-67: Concerning the proposed text of 31.205-52 when 
compared with section 2324(f)(l)(E) . The aforementioned 
subparagraph (E) in section 2324 contains the 
parenthetical at the end . Wouldn't the lanquaqe be 
beneficial in the proposed FAR paraqraph? 

6. FAR 85-68: Based on the statutory prohibition. the 
lanquaqe is acceptable as written. Again. our earlier 
Section A comments would also pertain. 

On behalf of the company. I thank you for the opportunity to 
submit these comments; as is my practice. a copy will also be 
provided to the President of Control Data's trade association. 
CB!MA. 

Very truly yours. 

CONTROL DATA CORPORATION 

""'~~-- . ~ ~' ~~~~~(·~ ... ~ 
lliaa r:':- Porter 

Aasiatant General Counsel 

61Slb/ss 
cc: Vico !. Henriques. CBEMA 

.. 
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!--. _COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIAnONS (CODSIA) 

Ms. Margaret Willis 
FAR Secretariat (VR) 

1725 Dele'" Street, N.W. 
WASHINGTON, D.C. 20018 

• 
(202) 42t-4127 

CODSIA Case 37-85 
January 21, 1986 

General Services Administration 
18th & F Streets, N.W. 
washington, D.C. 20405 

Dear Ms. Willis: 

The undersigned ..-ber associations of the Council of Defense and Space 
Industry Associations (CODSIA) welcome the opportunity to coanent on the 
proposed rule changes to the FAR Part 31.2 as follows: 

FAR 31.201-2 
FAR 31.206-6,46 
FAR 31.205-14 

FAR 31.205-33 

FAR 31.205-52 
FAR 31.205-51 
FAR 31.205-8 
FAR 31.205-15 
FAR 31.205-47 

Unallowable Costs Under FAR 31 .205 (FAR Case No. 85-63) 
Company-furnished Automobiles (FAR Case No. 85-64) 
Costs of Membership in Social, Dining and Country 

Clubs (FAR Case No. 85-65) 
Costs of Litigating Appeals Against the Government and 

Professional and Consulting Service Costs · 
(FAR Case No. 85-66) 

Executive Lobbying Costs (FAR Case No . 85-67) 
Alcoholic Beverage Costs (FAR Case No. 85-68) 
Contributions and Donations (FAR Case No. 85-73) 
Fines and Penalties (FAR Case No. 85- 73) 
Defense of Fraud Proceedings (FAR Case No. 85-73) 

We strongly disagree with the stat..ant contained in the Federal Reaister 
relative to the Paperwork Reduction Act. "--ber ca.panies of our associations 
are convinced that the adMinistration of these proposed changes to the current 
cost principles or new ones will significantly increase the costs of 
collecting and administering required infon.at1on. The Pape~rk Reduction 
Act not only speaks to the su~1ssion of data required of a proposed revision 
but also the creation of data. · · 

I 

We take strong exception to the stat..ant -.de under the Regulatory 
Flexibility Act that .. ny of the proposed revisions or additions to the 
regulations noted above are •not expected to have a significant econo.ic 
1~act on a substantial number of s .. ll entities under the Regulatory 
Flexibility Act (5 USC 601 et.seq.) because .ost contracts awarded to small 
ent1t1es are awarded on a COIPtt1t1ve fixed price basis and cost principles do 
not apply . • Many s~ll contractors have non-co.petitively awarded fixed price 
and cost reimbursable contracts, (i.e . , research fin.s, etc.) which will be 
adversely affected by these revisions. 

RECEIVED 
JN4 22 ~ 
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We have an overriding concern that none of these proposed changes take 
into account the cost of implementation. When a contractor's facility has 
only a s .. 11 a.ount of governnent business, this cost 1s far in excess of 
benefits derived to the govern.ent. By driving .ore and .ore fir.s from the 
.. rket, they .. y. in fact, reduce the industrial base available to the 
govern.ent .to produce the needed supplies and services. Thus, co.petition for 
contracts w111 be reduced rather than enhanced, and Congress• intent in 
enacting .. ny recent initiatives, including CICA, w111 have been thwarted. 

The co..ents, revisions, and other suggestions .. de should be given 
careful consideration in the context of the certification require.ents and new 
civil and cri•inal penalties to which contractors are exposed under the FY 86 
Defense Authorization Act. The growing confusion over these new liabilities 
should be Minimized, rather than worsened, by these regulations. 

In su.mary, we request representatives of CODSIA .. et with the Defense 
Acquisition Regulatory Council (DARC) representatives before the regulations 
are implemented to further discuss these c~nts and to explore options which 
.. Y be employed to accomplish the statutory requireMent that the DARC and the 
Civilian Agency Acquisition Council promulgate or clarify the existing cost 
principles. 

Wallace H. Robinson, Jr. 
President 
National Security Industrial Assn. 

Sincerely, 

.~02-IL.· 
~~Jean A. Caffiaux 

Senior Vice President 
Electronic Industries Association 

Sheridan Brinley 
Motor Vehicle Manufacturers 
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FAR Case 85-64 
FAR 31.201-6, 46- Co.pany-furnished Autonobiles 

. We recognize the Council's concern that the 6overn.ent is reimbursing 
contractor .-ployees• personal costs; however, we cannot see how providing 
CQIPiny-furnished autoaobiles for personal use is any different fro. any other 
fon. of coapensation to e.ployees. Providing an auta.obile instead of 
additional salary does not .ean this fon. of co.pensation is unreasonable. We 
believe the costs of all fon.s of co.pensation should be governed.under 
existing reasonableness criteria. 

Under the existing co.pensation cost principle (including the proposed 
revision that addresses the individual el ... nts of ca.pensation), recognition 
is given to the •ix of co.pensation el ... nts, which .. Y vary fro. contractor 
to contractor. Further, the proposed revision of that portion of the cost 
principle that addresses the individual ele.ents of ca.pensation specifically 
recognizes that one element of cost, which •ight be high, can be offset by 
another elenent of compensation which is low, when co.pared to an appropriate 
standard. We see no reason why one part of fringe benefits, such as this, 
should be treated differently than any other elenent. 

In addition, recently published Treasury regulations require the 
recognition of taxable income by individuals using conpany provided vehicles 
for personal purposes. Accordingly, we recommend that the i~uted 
co.pensation for personal use of automobiles be allowable to the extent 
included in income pursuant to the Treasury regulations, subject to the 
reasonableness and other allowability criteria eabodied in the compensation 
cost principle. To do otherwise is inconsistent with the clear intent of the 
compensation cost principle to allow .anagement flexibility in the selection 
of fonms of compensation. 

Our recommendation is to amend the current cost principle on Compensation 
for Personal Service, FAR 31.205-6(m) Fringe Benefits, as follows: 

•Amounts attributable to personal use of automobiles reported as 
compensation to employees will be considered as a part of their 
compensation.• 

The proposed revision to FAR 31.205-46, Travel Costs, should therefore be 
withdrawn for the same reason as given above. We believe our recommendations 
are entirely consistent with the intent of Section 911 of the Defense 
Procurement Act of 1985. 



UNmD STATES AIMS CONTJtOl AND DISAIMAMENT AGENCY 
W~ D.C. Z0451 

Ref: FAR Case 85-63 
FAR Case 85-64 
FAR Case 85-65 
FAR Case 85-66 
FAR Case 85-67 
FAR Case 85-68 
FAR Case 85-73 

FAR Secretariat (VRS) 
General Services Administration 
18th and F Streets, N.W. 
Washington, D.C. 20405 

Attention: Margaret A. Willis 

Gentlemen: 

January 16, 1986 

The Director of the U.S. Arms Control and Disarmament Agency 
has asked me to respond to your letters to him of December 23, 1985 
and December 30, 1985, which requested comments on proposed rules t o 
amend the Federal Acquisition Regulation. 

The Agency appreciates the opportunity to review the proposed 
rules, but has no comments on the changes at this time. 

RECEIVE.O 
JAN 2 3 1986 

Sincerely, 

. {<-zLp./ P fl ~ 
/ Evalytf'W. Dex7r~ 

Chief, 
Contracts Division 



• . United States 
Information 
Agency 
Wuhington. D.C. :10547 

Dear MS. Willis: 

tal ... 

January 17, 1986 

We have reviewed and concur in all of the proposed rules to a.end the Federal 
Acquisition Regulation (FAR) as follows: 

a. FAR 31.201-Z, Determining Allowability. (FAR Case 85-63). 

b. FAR 31.205-6 and 31.205-46, eo.pany furnished auto.obiles. 
(FAR Case 85-64). 

c. FAR 31.205-14, concerning Uapleaentation of Congressional 
direction regarding the cost of ~bership in social, 
dining, and country clubs. (FAR Case 85-65). 

d. FAR 31.205-33, concerning costs of litigating appeals against 
the Government. (FAR Case 85-66). 

e. FAR 31.205-52, concerning executive lobbying costs. 
(FAR Case 85-67). 

f. FAR 31.205-51, concerning Alcoholic beverage costs. 
(FAR Case 85-68). 

Thank you for submitting this material for our review. 

Ms. Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
18th & F Sts., N.W., Rm. 4041 
Washington, D.C. 20405 

RECEIVED 

Sincerely, 

f4R~ 
Philip R. Rogers 
Director 
Office of Contracts. 



INTER-AMERICAN FouNdATION 

Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
18th & F Sts., N.W. Room 4041 
Washington, D.C. 20405 

Dear Ms. Willis: 

January 17, 1986 

I have no comments on the following FAR cases: 

85-711 
85-531 
85-43r 
85-63 through 85-681 
85-731 

Sincerely, 

Melvin Asterken 
Administrative Officer 

RECEIVED 
JAN 2 3 1986 

I . / _; ~~ 



K8. ttuaarat A. VUlt. 
FAR Secretariat (VRS) 
General Service• .-J.autratiOA 
18th ~ F Str .. ta • W. Ia. 4041 
Vaabiaatoc. D. C. 20405 

Jaavai'J 21, 1986 

1\&bject: ec-eat• on FAR Caa .. 15•63.64.65.66.67 .68 ancl 73 

Dear Me. Villil: 

Lockheed CorporatiOD baa reviewed the propoaad cbaaae• to Federal 
Acquiaitioa Raaulation PART 31 •• puhliabed in the Federal Reaister on 
o.c .. ber 19 and Dec..ber 27, 1915, and viahea ita c~nta to be coaaiderad . 
Ve are aravaly con~rned vitb the directioa beiq taken ill ••verel of the 
propoeed chanau . Va racoanbe that Conan•• b .. directed that aany are .. 
under PART Sl be reviaad or revi-..4 for clarification, and Lockheed aharea 
tba concern of Conar••• tbat different iute~ratation. can be ••d• of 
ra,ulattona in 10.. araaa of co.t allowabilit7. In raadina tbe lanauaa• of 
tbe propoaed cbanaea, however, ve believe Govern-ant contractor• will be 
undvl7 penalized by tb••• raviaioaa. 

There are tbrae aajor topic• of concern ariaina from the propoaed FAR 
chana••· Th .. e are: (1) lanauaae in •~ of the propoaed reviaion• will 
aaaravata, rather than raaolve, inte~retation probl~; (2) aeveral of the 
propoaala deny the allowability of certain coeta of doina busineaa, without a 
aupportable rationale for tba diaallowaac•• aod (3) aevaral of tbe propoeala 
~1e a~iniatrativa bardeh1pa on contractor• vnlu• the lanauaa• ia .ada 
laaa r .. trtctiva. 

Our viw OA iAterpretation probl._ te tbat Govel'ftiMAt oraaaizationa, 
particQl&rly tbe DCA&, are aa pUty (or •re pUty) of over·iDteQ)retiDa 
tbe FAll aa contracton uy be. Ve an utr ... ly aanaittve to tba potential 
for n• interpretation pi'Obl ... ariaiaa ft-• any JAR chana... Several of the 
propoeed cbaaaea proeote obviou. iAterpretatioA CODtlicta, and we arae that 
tbe7 ba clarified or a.atded. 

Vith reaard to tha aeveral cb&Dae• tbat create new areaa of dilallowance 
tbat were DOt aandated .. unallowable by Conarua. we uae that 
rec:GD.~ideratton be aiven. aot only to the lanpeae of the propoaed 
re,ulationa but also to tba ratioaala .. to vbJ allowabilit7 of aucb coata 
ahoulcl ba contrary to public policy. The coata at iaaua an typical17 aot 
clir•ct cost• paid by th• Govenwt.Dt, but are ordia&rJ &Ad necaaaarJ Geaeral 
&Ad Acla~istrative ezpanaae, tbat ar• allocable to all baaiaaaa. iacludiD& 

RECEIVE·D 
'"'. "" -
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iDtel'pretation probl.... Our coacem ia over che word .. coDtribution". which 
previoualJ would have referred OGlJ to charitable ca.tribationa or 
c.cmtributlou for vhicb DO aeni" « other activitJ vu requirecS. Ve beline 
that contributiona bJ aeveral ~1 .. f~ aervicea of .utual beaefit to 
!adu.tr, or participatiq cc.penf .. an 110t iateaded to be ccwered bJ thia 
co.t pr!aciple. lD edcU.tioa, ~P co.ta are ofte&a referred to .. 
"OODtributtau" bJ prof .. aioeal oraaataatJ.ou. 

Ve ura• that tbe ~latioea be clarified to .~ t~ ooatributtoa. for 
profuaiGDal aent.c .. aacl ...a..ntaipe are aot ~r..S ...Ser tllia co.t 
prilaciple. 

9. Chaqea to FAit 31.205·15, rtaea aDd Peulti .. (FAit Ceae IS-73) 

Ve do aot object to tbe aclditiOD of foreip 1.,. to thia c:o.t priladple. Aa a 
aeaual obae"atiOD• bolrever • ve beUeYe tlae repletioae ahoultl be lillited to 
willful violation• of auob lawa. Iaadverteat or diaputable violatiOM ahould 
aot be uaallowable. 

10. Cb.&Aae• to FAR 31.205•4?, Defuae of J'raacl Proc:eecU.np O"AI Caee SS-73) 

Ve are COD~eraed vith iaterpretatioa• of the laapqe "at.Uar proc:eeclina•" 
eillce it ia aot epeeific. 

Ve alao queatioa whether thia chaD&• ia actually neceaaary in view of other 
proviaioae of Se~tioc 911 of the Def&D8e Procurea.at t.prov...at Act of 1985 . 

Ve requeet that thia propoaed chana• be witbdrMm a.iftc• it is \&Meeeaaary. 
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Ju11&J'7 21. 1986 

U.S. Govam.ent coatcacta. Tbia b tU fact evaa tbmaJa tlaa iAcucru~• of 
aoee cottta. auda .. tlae profuat.OD&l aerd.ee coeu propo.ecl for diaallOif&Ac.e, 
ue tbe c:U.nct I'U\Jlt of cloiq INat.a ... witla the Gov~t. We ._line the 
Jftlblic, tile eoa.rua • tlaa Ckwu.at • elld eo..n..t ocmtracton cl .. ery. eoc• 
cia tailed DCI ecuJ.cluecl ratt.c.ale ta oner for a co.t to becOM uallowable. 

Ia edcU.tiaa, ft uae tllet the ... ilalatratJ.ye _,.... of Uua propoaala 
be r.--iaed acl clulficatJ.ou ._ u4e to avoid ••ecuaa~ coata act 
ncord bepiq. lD •1• of the C.rtificatlaa of O¥erlaead C:O.u ~ad oa 
coatcactora aa4 peaaltl .. for cla~ ... llowabl• eoata, it ia ua~tial 
tlaat tlae l'eplatiou ._ written 1a a INiDDal' tlaat will eaable CGGtl'actol'a to 
.-..ov. t•• ~llewa~l• co.te •U..l~ aaAI aattafactodl~ without iacunilla 110re 
axpeue for .-uutratioa than tbe a.ouat JadpcS uaallowable. 

Our cc••~t• OD tlae apecific FAR propoaala al'e attached. 

lisa~•r•lJ, 

rr 
ATrACHK!m' 

0a~ 
Robert N. "•lton 

(Ace.) Corp. Dinctor 
Co9ai'U..Dt Pinaftce Jelatt.ona 
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In the .... way. the diaallowanc.a ftf leaal c.oet:• ari.d.ft& fr~ ~·-J.aa 
an:ana•enta, dual aourcLA&, etc.. ta unfair if applied ill auch a overly 
a~liatie ~er. Naoy of theae contractor arraaa ... uta are the direct 
3teault of GovU'IIIHat efforta to tacnue co.peUtt.. ADd are eaco\lr&a.c:l or 
cl•ucled by tlae GoftrMMt. hrtlaemon, there c.aa be.-, different t~• of 
lqal cliaput .. onr ncb ur-.--t•. tawblnl aKh utter• ae perfomuce. 
prica, quality. etc. • ad cliaputu ta auch. •tten • ., a.. c~iti"l to the 
Gove~t'a iatereata. 

Ve •rp that eta ... pzopoeed c:haDaaa be vhWr.,.. 

S. Nw lectioa, FAR 31.20S•S2. Executive Lobbyiq C.ta (FAR c ... 15•67) 

We objec.t to· tbia new c~t prtAciple aa to ita ratioaale, aad iAter.pretation 
probleaa. 

Tlaia aubject baa previobly been c:ouiclerecl nan carrMt t.....,. Oil lobbyiaa 
coat• vaa developed. At tlaat u ... it vae rejec.tecl a belA& 111\Dec.eaaary ancl 
unworkable. Ve ••• DO r ... OD that it is now needed. 

Froa an interpretatioQ at&Ddpoint, it ia very unc.lear what activity 1a 
conaiclerecl unallowable. Tile coecept of "iacUrectb .. incluciq a .-ployee of 
tbe executive bran~ would throw aay contact with the executive braach 
a.ployee iAto qu .. tion. Altenately, althoqh the lanpaae "oth•r thaa tbe 
••rita" preau.ably ia iDteaded to aake the reaulat1oaa leaa reatrictive, it 
only causea contu.ion because it ia not clefiaecl. 

We urae ~bat thia propoaed reaulation be withdrawn. 

6. New Section FAR 31.20S•Sl, Alcoholic leveraa•• (FAR Caae IS-68) 

Althouah we do not o'bj .tct to the iatent of thia c.o.t priaciple, we believe it 
aeecla clarification to avoid undue ~iaiatrative burdeD on coatractora. 
Contractor travel costa are already aubject to reaaona'blen .. a lf•itatiODa 
illpoaed by aeparate le&ialation. ID viw of tbue reuoeablenua Uaitation", 
which will be a&.iniatrativel7 very expensive to iapl...at &Ad will accomplish 
the control• the Conaxu• d.e.iru, it ..... t.pruclent to reqaire that 
coatrac.tora tor~• .-ploy••• to tt .. ise th•ir ... 1 expeaaea to aucb aa extent 
to inaure no alcohol!~ beveraa• coata are included iD their travel expeu••• · 
We reco.aead tbe propoaed. coat principle be clarified to iadiccte trav•l and 
per eli• are aeparately ccwerecl. 

7. Chaaa .. to FAR 31.205•31, Sellin& Coata (J'AI Cue IS-71) 

We plaa to coaMDt aeparat4ly on thue p~ecl c.baa... Ve couicler tbe 
propoeal to 'be uaworkable aDd probl ... tic iD its pr .. ent fo~. aad. it deserves 
aeparate d.i•cuaaiOD. 

a. Cb&n&e• to FAR 31.205-1, Colltributiona or doftationa (FAR Caae 85·73) 

Altbouah wo r•ooaDi•• that tbe lanauaae "r•a~t ... of tbe re~1p1eat" vaa 
II&Adated 117 Coftareaa, ,,. believe clarificatioa La aov AKUaary to a.oid 
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1. Chan,ea to FAR 31.201•2, Dete~inifta Allowab!Uty (FAR Cue IS-63) 

Our coacuu ou thia chaqe iavolva iatereretatioa probl_.. over the ue of 
tba worcla "aacle specifically uaallawable. It b not elear whether the 
Uteral words of a aabaacttoe of S1.205 will .. ta the coata uullawable, or 
wbether • c:.c.traetiq officer or hie repnaeatati.,.., bJ dete~iDatf.OA, can 
aake tke coat unallowable. &ltboulh ve believe the latter latarpretetioo 
WOQlcl be uara .. aDable, the propoeecl luau&• aaeda elarifieatiOP. Va believe 
tlae _. of tlae ten alnedJ clefillecl ill eo.t &ccowatiq ltadarda aad FAR, 
"aprNalJ UD&llowable", IIO'llcl avoid tbue probl- . Ve uae tbat the 
lap ... , if •1-.cl aaceaaa~, rNCI: "C:O.ta up&-eaaly 111aallowabla ader any 
aaba.cUon of Sl. 205 ua DOt aeda allowable aader at:ty other aectiona or 
aubaeetiODa of aubpart 31. 2". 

2. ~·• to FAR 31.205•6, ~aation for Peraonal lervteaa, aDCl 
31.205-46, Tr&Yel Coata (1!1 c ... 15•64) 

Our CODcama em tht.a d\&Dae reaarc:l the ratioaale for auch a chana• aDd 
t.pl .. eatatioa probt .... 

Tba rat~le atvea for .akin& peraonal uae of co.p&Dy-furDilbac:l auta.obilea 
uaallowabla ia the Couacila' belief that it ia inappropriate for the 
Oovenwant to rei•burae coatractor eeployeea' peraoaal co.ta at taxpayer•' 
upcaa . Ve believe tbf.a loatc 1a 1n error, ainc• any coepenaatioa paid to an 
e.ployaa ia for hi• paraonal coata. Va object to the cliaallovaaea of this 
no~l al..-nt of executive c~aaation, co.pany-furniahad auta.obilaa, 
particularly in view of other proposed r•sulatory chan,.. raaardifta th• 
ruaoaabh~aeaa of ca.penaation. Ve kUeve aucb norul foz-a of ec.peuation 
ahoulcl ba juqed h~ an ova&-all raaaoaablenua of co.p.IUI&tion atandpoiat 
rather than ••areaatad aad juqed aaparately onallowabla. 

We reca..and this propoaal be withdrawn. 

3. Ch&aaaa to FAR 31.205•14, lntertaia..nt CO.ta (FAR Caee 8S•6S) 

We have ao objac:tioaa to tbt.a proposed chaaae. 

4. Chanpa to J'U 31.20S-33. Profaaaional and Coneultant Sanicae (FAR Case 
as-66) 

Our objactioaa to thea• chaqea involve the ratioaale for theaa chazaau. 

Vitb &-eaard to dafaaae aaataat Covarn.ent clat..· or appeala, or proaecutlon of 
claW. or appaala, wa baU•v• that cliaallawanee of tbaae eoata ia ~aly · 
uafah and tA~uitable to Gova~t eoatractora. The ASIC& hu coaaicle&-ed 
this iaaue recently &Dd decided tkat the coata are a proper al ... nt of General 
aacl &dain:l.atrativa axpenaal. A poaitioa that tbaea coata are uaallowabla 
places an uafair advaataa• 1D the banda of the Govara.ent in clisputaa arieiag 
traa GovanuMnt sctiOGS, a!ace it ~·• an econo.ic pualty oo coa.tractora 
who coot .. t • OovarMellt cla:la or cl•teraiaatiaa. for u.ple, va have an iaaue 
that hu now been ~ica cted.clecl in the ASICA 1D our favor, azul .. , aev be 
carried by th• Govanwant to the Court of ClaiM. Ia it proper that 1D euc:h a 
cue vhar• the Goverae.nt ie olwioualy wrona, va be claDiM allovability of the 
DO~ioo of our defaaaa coat that would be allocatecl to GcwerM&At COGt&-acta? 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



rn LITTON INDUSTRIES 

Norman L Roberts 

Stall Voce Pru odant 

Aulstant General Counsel 

21 January 1986 

General services Administration 
FAR Secretariat (VRS) 
18th & F Streets, N.W. 
Room 4041 
Washington, DC 20405 

SUBJECT: FAR Cases: 85-63 

Dear Sirs, 

85-64 
85-66 

360 Nonl'l Crescent Olive. Beverly Hilts. Calolornoa 90210 213 f.~:;. ~? · 

On behalf of Litton Industries, Inc. the following 
comments to the subject FAR cases are respectfully submitted 
for your consideration. The general thrust of these comments 
is that some flexibility in the application of any set of cost 
principles is necessary and this flexibility will operate to 
the positive benefit of both industry and the Government. 
Attempting to regulate out all discretion in the application of 
a set of rules to a set of complex factual issues may result in 
deleterious and unintended results. A set of in~lexible rules 
should not be used as a substitute for rational and intelligent 
decision making within a set of principles. 

1. FAR Case 85-63. FAR 31.201-2. petermininq 
Allowability. This proposed revision makes any cost 
unallowable under one section of the cost principles 
unallowable under any other cost aection. .This regulation is 
proposed under the statutory requirement of .clarifying the cost 
principles. It is suggested that rather than to clarify cost 
principles, this proposed regulation will create confusing 
treatment of costs and result in unintended results. 

The illustration used in the proposed cost principle 
itself provides an example of the type of problems that can 

RECEIVED 
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result. The illustration points out that contributions and 
donations are unallowable pursuant to FAR 31.205-8. ' This means 
that a contractor'• donation to a scholarship fund for the 
family of a deceased employee will also be unallowable under 
FAR 31.205-13 relatinq to employee aorale, health and welfare. 
It ia auqqeated that this ia precisely the type of situation 
where flexibility in the coat principles is necessary. As a 
qeneral rule, it ia accepted that contributions and donations 
are unallowable. The contractor, nevertheless, should have the 
ability to determine what is in the best interests of the 
company by determininq proper actions in support of employee 
aorale, health and welfare. In the illustration provided a 
contractor's sensitivity towards the pliqht of an individual 
employee fosters a sense of loyalty amonq all employees. 
Granted that this type of loyalty cannot be quantified or 
verified by a DCAA auditor, but it is nevertheless a fact of 
efficient business performance. Precludinq the contractor from 
reactinq to unusual situations by riqid standards does not make 
qood business sense. 

Another example of problems in this area is when awards 
are made to employees on the basis of technical excellence. 
Frequently contractors award a cash bonus to an employee on the 
basis of the employee's sustained technical contributions as 
evidenced by the body of the work the individual has created. 
Frequently this award is in the name of a deceased employee as 
a memorial to the memory and accomplishments of that deceased 
employee. There is no set criteria for the receipt of this 
award and there are no specific or individual acts that an 
employee can do in order to receive the award. The award is 
presented based upon the judqment of the company after 
reviewinq the overall technical accomplishments of an 
individual. This award is not considered to be compensation 
for personal services within the definition of FAR 31.205-6 and 
had been in the past considered to be allovable pursuant to FAR 
31.205-13, Employee, Morale, Health and Welfare. The present 
FAR requlation would consider this to be a contribution or 
donation made pursuant to FAR 31.205-8 and therefore not 
allowable under FAR 31.205-13. 

It appears that this treatment of cost is inconsistent 
with the IRS treatment of these costs in analoqoua situations. 
In Jones v. Commissioner of Internal Revenue, 743 Fed. 2nd. 
1429, an employee received an award on the basis of his 
technical contribution which was determined to have aiqnificant 
value to aeronautical and space activities. 
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The 9th Circuit stated, in interpreting IRS Cod~ Section 
74, that this was not taxable incoae because it vas an award 
aade in recognition of scientific achieveaent without any 
specific action on the part of the .. ployee and the .. ployee 
waa not required to perfora future aervicea. Tbua, it ia the 
pol icy of the IRS, a a supported by the 9th Circuit, to parmi t 
an employee to receive awards in recognition of paat 
accomplishments in scientific fields. Thia policy encourages 
scientific achievement by ~e workforce and does not penalize 
an employee, through taxation, for being recognized in a 
monetary fashion for scientific achiev .. ent. The DAR Council 
seems to ignore these benefits and requires that any 
recognition of an employee's scientific contribution which does 
not constitute compensation, be unallowable. This penalizes 
the contractor for encouraging employee morale, particularly as 
it relates to scientific achievement. 

Another example of where this proposed FAR regulation may 
cause difficulty is in the difference between FAR 31.205-33 
dealing with professional and consultant service costs and FAR 
31.205-47 which deals with defense of fraud proceedings. FAR 
31.205-47 makes unallowable the defense of fraud proceedings 
only where the contractor is unsuccessful in that defense. The 
proposed change to FAR 31.205-33 would make the cost of the 
defense incurred in defending aqainst a Government claim 
unallowable regardless of the outcome of the lawsuit. Thus, in 
larqe part the proposed regulation would effectively eliminate 
FAR 31.205-47 since the subject matter of that FAR section 
would be included in part in the revised 31.205-33. 

For these reasons it is recommended that proposed FAR 
31.201-2 be deleted in its entirety. 

2. FAB Case 85-64. FAB 31.205-6. Compensation for 
Personal services. This proposed FAR revision makes 
unallowable the cost associated with the personal use of 
company furnished automobiles even where that coat is included 
as part of the employee's taxable incoae. To the extent Public 
Law 99-145 deals with the use of company furnished automobiles 
it is to require regulations to clarify the allowability of 
these costs, not to require regulations eliminating a portion 
of these costs. 
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This proposed FAR principle conflicts with the ~oncepts 
contained in FAR 31.205-6, Compensation for Personal Services. 
Internal Revenue Service regulations set forth the standards 
and the formula regarding when an .employee is to be taxed for 
personal use of a company furnished automobile and the 
methodology by which that tax is to be computed. In spite of 
the fact that the IRS Code requires that the personal use of 
company furnished automobiles be considered as personal income 
the DAR Counsel has decided that it should not be personal 
income for purposes of Government contracts. Thus, one agency 
of the u.s. Government requires that the personal use of the 
company furnished automobile be considered as compensation 
while another agency of the u.s. Government states that the 
personal use of company furnished automobiles cannot be 
considered as compensation. 

Since the existing FAR 31.205-6 considers as allowable 
reasonable amounts of compensation, including fringe benefits, 
it is recommended that this proposed FAR modification be 
modified to recognize the FAR principle for compensation for 
personal services. To accomplish this, it is recommended that 
the proposed FAR 31.205-6 be modified as follows: Delete from 
subparagraph (n)(2) the words "regardless of whether" and 
substitute therefor "except if." Additionally, delete from 
proposed FAR 31.205-46 the term "unallowable" in the last line 
and substitute therefor "allowable." These modifications make 
the personal use of a company automobile unallowable except 
where that personal use is reported as taxable income in which 
case the issue should be treated pursuant to FAR 31.205-6, 
Compensation for Personal Services. 

3. FAB Case 85-66, FAR 31.205-33. Professional and 
Consultant Service Costs. This FAR regulation will make the 
defense of claims by the u.s. Government an unallowable cost 
regardless of the ultimate outcome of the c~se. Additionally, 
this principle will make the cost of claims between contractors 
unallowable where the dispute arose from a Teaming Agreement, 
Joint Venture or similar arrangement. 

Again, Public Law 99-145 only requires a clarification of 
existing cost principles not the exclusion of valid business 
operating costs. The Background material to this proposed 
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regulation contains, as justification for the proposed 
regulation, statements that may be factually incorrect. 
Specifically, the Background material atatea •These revisions 
are considered necessary because of problema encountered in 
administering this coat principle and they are not a change in 
policy. such costa are presently being disallowed but disputed 
by some contractors." The change proposed by this FAR 
regulation is in fact sweeping in nature and represents a major 
policy change by the u.s. Government. Additionally, to my 
knowledge, costa associated in the defense of Government claims 
are allowable where the contractor is aucceaaful in that 
defense. 

The present FAR regulation ·at FAR 31.205-33 basically 
makes unallowable the prosecution· of claims against the 
Government. The proposed regulation would dramatically change 
this concept and make costs unallowable if incurred where the 
Government is a plaintiff in its · suit against the contractor. 
Making the costs of the defense against Government claims 
unallowable, particularly where the contractor is successful in 
that defense, is unconscionable. This proposal would permit 
the Government to be in a position to cause the contractor to 
incur a great deal of unallowable expenses merely by bringing 
an action, regardless of the merits of that actions. It is 
noted that the concept contained in this proposal is contrary 
to the Equal Justice Act, although this applies to small 
businesses, which requires that the Government assume some 
accountability for its prosecutorial acts by requiring the 
Government to pay for legal fees where the Government's 
position was not justified. 

Additionally, this proposal states that disallowed costs 
include appeals against the Government, not just claims against 
the Government. Again, this increases the cost to the 
contractor of protecting its legitimate riq~ts. The Government 
has, by legislative and regulatory fiat, taken cases which are 
logically claims by the Government and turned them around so 
that it is the contractor who must file the appeal. The 
classic example of this is defective pricing. A defective 
pricing case is in fact a claim by the Government against the 
contractor for money. Because of the way the appeal system is 
statutorily mandated, the contractor is required to file an 
appeal with the Government in order to retain the tunds 
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alleqed to be defectively priced rather than have the 
Government file a claim aqainst the contractor. This proposal, 
by addinq the word "appeal" to that seqaent of costs which are 
unallowable and in conjunction with the unusual appeal process 
required in Government contracts, is now in a position where 
Government action requirinq a contractor to resort to the leqal 
process to defend himself, will cause the contractor to incur 
increased costs. Aqain, to make such costa unallowable is 
unconscionable. 

The proposed requlation adds an entire new section makinq 
costs unallowable when incurred as a result of two contractors 
beinq involved in litiqation ariainq out of Teaminq Aqreements, 
Joint Ventures, Dual Sourcinq, Coproduction, and like 
contracts. Aqain, this new principle is without any specific 
statutory foundation whatsoever. The Government is attemptinq 
in this proposed regulation to take routine costs of litiqation 
and make them unallowable. This is particularly burdensome in 
liqht of the fact, often in dealinqs with the Government, that 
situations arise which cause contractors to enter into unique 
types of relationships in the first instance. It is only when 
dealinq in larqe contracts where a sinqle contractor cannot 
perform all the work himself and where a customer like the u.s. 
Government wants a sinqle contractor to be the prime 
contractor, that contractors will enter into teaminq I 
arranqements to share the work. Thus, the nature of doinq 
business with qovernmental customers has required this unusual I 
business format. The Government now is proposinq that I 
contractors cannot include as a routine business cost the 
litiqation costs associated with this form of contractinq. 1 

This situation is excaberated by the fact that many times it is 
the Government that requires contractors to enter into I 
aqreements with their competitors to establish dual or second I 
sources on major proqrams. Contractors force-fit aqreements to 
meet the requirements of their customer, the u.s. Government. I 
The Government is now statinq that where they have required 
contractors to enter into unusual aqreements which, without 1 

pressure from the Government would not have been entered into 
in the first instance, such contractors may not include as an 
allowable cost litiqation costs associated with disputes 
arisinq from these unusual aqreements. 

Litton is not insensitive to the Government's desire to 
eliminate as an allowable cost the costs associated with 
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litiqation between contractors where the u.s. Government is not 
at all involved as a potential beneficiary. This concept is 
similar to that found at FAR 31.205-38, Sellinq coats, where 
aellinq costs incurred in conjunction with foreign sales are 
not allowable. Such costs ariainq from disputes over the 
previously described arranqements which are not related to u.s. 
Government contract programs could be made similarly 
unallowable unless specifically approved in advance by the u.s. 
Government. This latter provision is desiqned to cover special 
arranqements which althouqh are desiqned to principally benefit 
a foreiqn qovernment are also sponsored by the u.s. Government. 

In furtherance of the above comments it is recommended 
that proposed paraqraph (d) be deleted in its entirety. Delete 
from paraqraph (f)(l) "in a Government contract: or" and 
substitute therefor "where the purpose of such arranqement 
relates to other than aellinq to the u.s. Government." Delete 
paraqraph (f)(2) in its entirety. 

Ve~ truly yours, 

k~~_,.k 
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17 January 1986 
c-86.3260H 

FAR Secretariat (VRS) 
18th & P Streets, H.W., Roo. 4041 
Washington, D.C. 20405 

Reference: 
FAR Cases 85-63, 85-64, 85-66 and 85-68 
Unallowable Coats Under FAR 31.205 

-FMC 

We appreciate the opportunity to submit the following co .. ents on the 
referenced FAR cases: 

FAR Case 85-63, Determining Allowability 

There is no statutory basis for the addition of the proposed 
paragraph (d) to FAR 31.201- 2, determining allowability. 
Providing that costs aade specifically unallowable under any 
subsection of 31.205 are not allowable under any other sections 
or subsections of Subpart 31.2 appears to put in question those 
types of costs which are made qualifications of statements of 
unallowability by the use of such language as "(but see 
31.205-6(g) , ( h ) , ( j ) , (k ) , and (m) below)" in subparagraph 
(a)(l) of 31.205-6. Such qualifiers are used in a number of t he 
cost principles (see, for example, 31.205- 14, 31.205-16, 
31.205-20, 31.205-24 and 31.205-30). It is recommended that 
paragraph (d) not be added t o 31.201-2. If it is, all the cost 
principles which include qualifiers of the type referred to 
above should be re-written to eliainate any possibility of an 
interpretation to the effect thMt the introduction of paragraph 
(d) overrides the qualifications and aakes such coats 
unallowable. 

PAR Case 85-64, Company-Furnished Autoaobiles 

The proposed revisions to 31.205-6 and 31.205-46 typify the 
direction now being taken by the Governaent on coat principles: 
considerable additional verbiage in the interest of achieving 
greater spcificity and the introduction of new requireaents for 
record-keeping. It ia recognized that these changes have been 
proposed in answer to Congress' demand for clarification of the 
cost principles. However, the ever-increasing record-keeping 
burdens arising from these revisions will inevitably increase 
the overhead costs of all contractors subject to thea. And the 

REC S
owth in size and specificity of the coat principles will E J V E crease the probability that contractors will inadvertently 
11 costa incorrectly, thereby becoming subject to adverse 

JAN 2 3 1005 publicity and increaaingly burdensome sanctions. 
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FAR Case 85-66, Costa of Litiaatin& Appeals Against the Govern~ent 

Boards of contract appeals and courts have held that certain actions by 
contractors (auch as defense aaainat aovernaent clai .. ) are not •claims 
against the governaent•. It ia unreasonable for the writers of 
regulations to reverse those deciaiona. Therefore, paragraph (d) of 
31.205-33, Professional and Consultant Services Coats, should not be 
revised. 

Not infrequently, large defense progra~s involvina widely divergent 
technologies can be handled only through teaaing agreeaents, joint 
ventures, or other ·siailar arrangeaents. The governaent benefits from 
such arrange~ents through the successful perforaance of the prograaa. It 
is to be expected that there will so~etiaes be lawsuits or appeals between 
the contractors which are parties to such arrange~ents and the pursuit of 
lawsuits and appeals in such instances is a necessary part of the coat of 
doing business. Such costs should not be aade unallovble by the 
introduction of paragraph (f) of 31.205-33. 

FAR Case 85-68, Alcoholic Beverage Costs 

The identification and segregation of all costs of alcoholic beverages on 
the books of defense contractors and of their corporate headquarters (to 
the extent that costs are allocated from the headquarters to the 
contractors) will probably cost more in administrative effort than will be 
saved by the government by the disallowance of alcoholic beverage costs. 
Regulations which are not cost-effective should not be introduced. 

FMC CORPORATION 
Northern Ordnance Division 

jsd 



ALAN V. WASHBURN 
WEST PENTHOUSE: 

1228 3 1ST STREET, N . W . 

WASHINGTON, D . C . 20007 

(202) 337-8203 
January 17, 1986 

FAR Secretariat (VRS) 
General Services Administration 
Room 4041 
18th and F Streets, N.W. 
Washington, D.C. 20405 

Re: FAR Case 85-64 

Dear Sirs: 

The proposed changes to FAR Part 31 con­
cerning personal use of company cars have both 
procedural and substantive defects. 

A procedural defect arises from the claim 
(44 Fed. Reg. 1116) that "The proposed revisions 
••• are not expected to have a significant economic 
impact on a substantial number of small entities 
under the Regulatory Flexibility Act ••• because 
most contracts awarded to small entities are 
awarded on a competitive fixed price basis and cost 
principles do not apply.• As discussed in my com­
ments of even date on FAR case 85-63, this state­
ment is of d oubtful validity. 

Another defect inheres in the justification 
offered for the changes: "The Councils believe it 
is inappropriate for the Government to reimburse 
contractor employees' personal costs at taxpayers' 
expense.• (44 Fed. Reg. 1116) The term •personal 
costs• here is the classification applicable for 
federal income tax purposes. This raises serious 
questions. For example, are all costs that would 
be treated as •personal• for federal income tax 
purposes to be considered subject to disallowance 
when reimbursed by contractors? If so, that could 
include bus fare for getting to and from work, 
reimbursed by an employer as part of a program to 

RECEIVED 
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reduce automobile traffic, or to cut the amount of 
land devoted to parking places. The IRS may also 
deem to be •personal• any tuition paid by the em­
ployer for college courses unless very strict re­
quirements have been met. However, employers might 
reasonably conclude that such expenses should be 
reimbursea, as part of personnel compensation if 
under no other rubric. To make costs unallowable 
simply because the IRS might classify them as •per­
sonal• for purposes of federal income taxation 
seems impossible to support ~ationally. 

Further, the proposed changes concerning 
company cars may on balance increase, not decrease, 
amounts paid by the Government. Suppose, for in­
stance, that a company now pr-ovides company-owned 
cars, figuring that it can obtain the cars far more 
cheaply than can indiviaual employees and any 
amount allocable to •personal• use is in effect a 
cheap fringe benefit. Under the rules proposed in 
Case 85-64, the company will probably stop pro­
viding company cars and may, in order to retain 
employees, increase salaries to provide the same 
benefits to the employees that is represented by 
the company cars. The result will be that the 
Government n1ay have to pay more, even though the 
total value provided to employees (and the figure 
usea to compare the compensation to the contractor 
employees with that paia to employees by other 
firms) will not be changed. 

By using a meat cleaver rather than a scal­
pel, the changes proposed by FAR Case 85-64 are 
likely to increase costs and decrease certainty. 

Sincerely, 

~i:Jtv~ 
Alan v. Washburn 

AVW/pse 
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General Services Administration 
FAR Secretariat (VRS) 
Room 4041 
18th & F Streets 1 N.W. 
~hington1 D.C. 20405 

Re: Proposed Revision to FAR 31.205-6(b) 

/ ...... , . 

g!S-(0+-.2; 

MICH AE L £ HAWOF.TH J F' 
VICE PRESIDENT & SEC?.~ l A',_ 

16 January 1 986 

Paragraph (b) ( 1 ) states, as one of the facts mich may be relevant, 11
• • • the 

cost of corq>arable services obtainable from outside sources. 11 

We recently experienced a Qmtractor D:nployee Compensation System Review by the 
Defe1se Logistics Age1cy. 'Ihe reasonable1ess of compensation paid to security 
guards was challenged, and lr.1e were faced with a potential disallowance if steps 
weren't take1 to bring those wages more in line with the local area, including, 
if necessary, contracting-out the function. 

'!he security guards are represented by a union. The results of the review were 
made kn~ to the union. '!he union todt the view that the govenJDent was 
injecting itself in the collective bargaining process 1 and was threatening the 
job security of its members. A congressional inquiry resulted. 

Olr experience may be of benefit to the FAR Councils in considering that 
provision. That is the reason for this letter of ccmnent. 
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PANAMA CANAL COMMISSION 
1000 L ~EET, N.W. 

,..IFTH ,..l..OOft 

WASHINaTON, D.C . 210018 

OFFICE OF 
THE SECRETARY 

Jaruary 21, 1986 

Ms. Margaret A. Willis 
FAR Secretariat (VRS) 
General Services Administration 
18th + F Streets, N.W. 
~ 4041 
washington, D. c. 20405 

Dear Ms. Willis: 

'l11e Panama Canal Coomission concurs in the changes proposed to amend 
the Federal Acquisition Regulation (FAR) with respect to the 
following FAR Cases: 

- ~ Case 85-63 
- FAR Case 85-64 
- ~ Case 85-65 
- ~ Case 85-66 
- FAR Case 85-67 
- FAR Case 85-68 
- FAR Case 85-73 

In addition, we have reviewed FAR Cases 85-43J 85-53J 85-54 and 
85-71 and offer no comments. 

Sincerely, 

~~.ttCJ~ 
Barbara A. F\lller 
Assistant to the Secretary 

REC.EI VED 



.. U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON. D.C. 2041G-3000 

Ms. Margaret Willie 
FAR Secretariat (VRS) 
General Services Administration 
18th & F Streets, N. W. , Rocm 4041 
Washington, D. C. 20405 

Dear Ms. Willie: 

Thank you for your letter of December 23, 1985, to Assistant 
Secretary Tardy, re~ing the following six proposed FAR revisions: 

a. FAR 31.201-2, concerning unallowable coste under FAR 31.205 
(FAR Case 85-63); 

/ 

b. F'AR 31.205-6 and 31. 205-46, concerning canpal'\Y-furnished 
autanobilee (FAR Case 85-64); 

c. FAR 31.205-14, concerning implauentation of Congressional 
direction regard!~ the cost of membership in social, dining, 
and country clubs (FAR Case 85-65); 

d. FAR 31.205-33, concerning costs of lit~ting appeals ~net 
the Goverment (FAR Case 85-66); 

e. FAR 31.205-52, concerning executive lobbying costs, (FAR 
Case 85-67) and 

f. FAR 31.205-51, concerning alcoholic beverage costs, (FAR 
Case 85-68). 

The Department of Housing and Urban Developnent supp:>rte the proposed 
cha.n8es as drafted. 

If you have 8If3 questions, please contact E:iward L. Girovasi, .rr. , 
Director, Policy and Evaluation Division, on 755-5294. 

Roosevelt Jo 
Director 
Office of Procurement and Contracts 

RECEIVED 
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8100 34th Avenue South <a 
Mailing Address/ Box 0 
M inneapolis. Minnesota 55440 
812/ 853 .... 770 

~~ 
CONfR..Ol DATA 
CORJ'()~TION 

January 20, 1986 

William E. Porter 
· Assistant General Counsel 

General Services Administration 
FAR Secretariat (VRS) 
18th and P Streets N.W. 
Room 4041 
Washinqton, DC 20405 

Gent·lemen: 

Subject: FAR Cases 85-63 throuqh 85-68 

By notice in the December 19, 1985, Federal Reqister, 
interested parties were invited to comment on six (6) PAR 
cases, identified by the numbers 85-63 throuqh 85-68. 

On behalf of Control Data, the followinq comments are 
submitted. Before offerinq specific comments on each of the 
six FAR cases, there are certain all - inclusive comments that 
must be made. 

A. General Comments 

1. Application bevond defense contracts: Section 911 of 
Title IX, the "Defense Procurement Improvement Act of 
1985," amended only title 10 of the United States Code by 
addinq a new section 2324. The prohibitions, limitations. 
and implementinq tasks are specifically directed to the 
Secretary of Defense. Por example, subsection (f) of 2324 
makes it clear that it is the DOD's FAR supplement (not 
the PAR itself) that is to be amended. We submit that it 
is a most questionable exercise of rule-makinq authority 
to apply these cost-principle chanqes "across the board" 
to all federal departments and aqencies. We would point 
out: 

a. That there was no consideration, nor was companion 
leqislation taken up, by the House Government 
Operations Committee or the Senate Committee on 
Governmental Affairs. This is in marked contrast to 
the passaqe of Title XII, the "Defense Procurement 
Reform Act of 1984" (P.L. 98-525) and the "Small 
Business and Federal Procurement Competition 
Enhancement Act of 1984" (P.L. 98-577). 

RECEIVED 
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b. That to adopt and apply the proposed changes beyond 
the legislatively-narrow application to DOD preempts 
the proper function of Congress and particularly the 
two committees mentioned above. These committees 
through hearings. etc .• would conclude whethe~ or not 
section 2324 merits government- wide application by 
amending the Federal Property and Administrative 
Services Act or the Office of Federal Procurement 
Policy Act. 

2. Failure to limit implementation to "covered• contracts: 
Section 2324 is applicable to "covered contracts." By 
definition. this term encompasses contracts over $100.000 
"other than a fixed-price contract with cost incentives." 
This definition excludes firm-fixed-price contracts. 
whether or not cost or pricing data was provided as a 
forerunner to award. The proposed FAR implementation of 
section 2324 "overreaches;• if adopted as written. it will 
apply to all fixed price contracts within the criteria of 
FAR 31.102. Moreover. the $100,000 "floor," for other 
than firm-fixed-price contracts. is not being recognized 
through the proposed language. 

3. Impact re Regulatory Flexibility Act and Paperwork 
Reduction Act: As to the first act, we question the 
conclusion that there will be little. if any. significant 
economic impact. There are many small entities who do 
provide products and services on a noncompetitive. fixed 
price basis. supported by cost breakdowns. By applying 
the "covered contract• definition--which the proposed FAR 
revisions fail to do--these small vendors and 
subcontractors would not be burdened as to 
firm-fixed-price contracts and modifications. with cost 
breakdowns. nor any other contracts below the $100,000 
threshold. By confining implementation to "covered 
contracts." the paperwork burden would be markedly reduced 
for the vendors and the purchasing departments that must 
deal with lower - tier vendors. 

B. Specific Comments as to the Individual Cases 

1. FAR 85-63: Unlike the other FAR cases. there is no 
statutory basis. or support, for the proposed revision to 
FAR 31.201-2. In fact, Congress specifically rejected 
such a provision when the legislation was taken up in 
conference. I refer you to the Congressional Record-House 
of July 29. 1985. page H6644. This page discusses section 
911. Note that the Senate receded to the House with 
certain amendments. The fifth amendment was: 
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"(5) deleting the prohibition that a cost disallowed 
under one cost principle may not be subMitted under 
another cost principle;" 

We consider it most inappropriate to adopt. via 
rule-making. the very language that Congress rejected in 
the course of its deliberation. In effect. the PARi 
Council would be rejecting the Senate's position. which 
the House was willing to accept in reaching a compromise 
bill. We recommend that PAR 85-63 be withdrawn. 

2. FAR 85-64: No comment as to its substantive changes. 
keeping in mind our earlier general comments in section A 
of this letter. 

3. PAR 85 - 65: Considering the wording of section 
2324(e)(l)(E). this proposed language is correct. Again. 
our earlier section A comments as to the breadth of its 
application are relevant. 

4. FAR 85-66: Control Data vigorously objects to the 
proposed new subparagraph (d) language which broadens the 
scope of disallowance beyond the present language in FAR 
31.205- 33(d). As you know. the present language reaches 
only "prosecution of claims against the Government." The 
proposed language covers both defense or prosecution of 
claims Q£ appeals. Today•s federal procurement 
environment is one of "procurement by certification." 
coupled with a standard of infallibility being imposed on 
the contractor. all of which results in increasing appeals 
before boards (e.g. ASBCA). let alone the risks associated 
with defending criminal and civil false claims charges. 
The Government mandates the forum for resolving disputes 
yet denies the recovery of the very costs necessary to 
prepare the claim (or assert the defense) before the 
board. We believe that costs associated with prosecution 
or defense of a claim founded on a contract should be 
allowable with one exception: where Government initiated 
litigation is based on a criminal statute (e.g. 18 u.s.c. 
287) and the Goverment prevails after all appeals have 
been exhausted. 

Section 2304(f). as we read it. directed the Secretary to 
clarify the listed cost principles, which included 
"professional and consulting services. including legal 
services." The direction to "clarify" does not suggest 
this proposed action. If ever the Packard Commission 
needed an example of Government procurement practices that 
are counterproductive to encouraging participation by the 
business community. I would recommend this proposed 

l 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



General Services Administration 
January 20. 1986 
Page 4 

revision. Explain. if you can. to the 
commercially-oriented supplier that costs of commercial 
arbitration. or litigation. are a business expense he can 
recover. via overhead (putting aside any court-directed 
recovery). However. he cannot obtain the same treatment 
when dealing in the arcane world of government contracting. 

\ 
We also see the potential for many interpretative problems 
with respect to the proposed paragraph (f)--most 
particularly the phrase "(2) dual sourcing. co-production. 
or similar programs." For example. this could reach 
disputes between contractors under directed license 
agreements (when the Government is indirectly involved 
through its directed action). We see no valid reason for 
paragraph (f). when on a case-by-case basis the question 
should be addressed under the "reasonableness" criteria. 
with an advance agreement where appropriate. 

5. FAR 85-67: Concerning the proposed text of 31.205-52 when 
compared with section 2324(f)(l)(E). The aforementioned 
subparagraph (E) in section 2324 contains the 
parenthetical at the end. Wouldn't the language be 
beneficial in the proposed FAR paragraph? 

6. FAR 85-68: Based on the statutory prohibition. the 
language is acceptable as written. Again. our earlier 
Section A comments would also pertain. 

On behalf of the company. I thank you for the opportunity to 
submit these comments; as is my practice. a copy will also be 
provided to the President of Control Data's trade association. 
CBEMA. 

Very truly yours. 

CONTROL DATA CORPORATION 

~~~~~ 
Assistant General Counsel 

6153h/ss 
cc: Vico E. Henriques. CBEMA 
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FAR Secretariat (VRS) 
General Services Administration 
18th & F Streets, N.W. 
Room 4041 
washington, D.C. 20405 

Attn: Margaret A. Willis 

WRITER'S ADDRESS AND TELEPHONE 

8230 Boone Blvd. 
Suite 400 
Vienna, VA 22180 
(703) 790-8750 

RE: FAR Cases 85-63 through 85-68 
Contract Cost Principles; 
Costs Made Unallowable 
(50 Fed. Reg. 51776-79, December 19, 1985) 

Gentlemen: 

This letter is written on behalf of the Section 
of Public Contract Law of the American Bar Associa­
tion pursuant to special authority extended by the 
Association's Board of Governors for comments by the 
Section on acquisition regulations. The views 
expressed are those of the Section and have not been 
considered or adopted by the Association's Board of 
Governors or its House of Delegates. 

The following are our comments and recommenda­
tions with respect to FAR Cases 85-63, 64, 66, 67 and 
68. 

FAR 31.201-2, Unallowable Costs Under FAR 31.205 
(FAR Case 85-63) 

In the background discussion on the proposed 
amendment to FAR 31.201-2, "Determining Allowa­
bility," the promulgators acknowledge that there are 
"ambiguities in the FAR which cause contractors, 
Government auditors, and contracting officers to have 
different interpretations on allowabili ty. '' We 
suggest that these identified ambiguities be removed. 
Otherwise, there should be no reason why such 
ambiguities in the subsections of FAR 31.205 should 
be resolved in favor of the drafters. 
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With respect to the proposed language, there would appear 
to be no reason or justification for deviating from the language 
that now appears in FAR 31.201-6, "Accounting for Unallowable 
Costs." FAR 31.201-6(a) utilizes the term, "(c]osts that are 
expressly unallowable," as distinguished from the term in FAR 
31.201-6(b), "(c)osts which specifically become designated as 
unallowable." To avoid confusion concerning the intended 
meaning of FAR 31.201-2(d), the term "{c]osts made specifically 
unallowable," should be changed to "costs that are expressly 
unallowable." This revision would conform FAR 31.201-2(d) with 
the language in FAR 31.201-6(a) that is used in the same 
context. 

FAR 31.205-6 and 31-205-46, Company Furnished Automobiles 
(FAR Case 85-64) 

The proposed change would make unallowable "{t]hat portion 
of the cost of company-furnished automobiles that relates to 
personal use by employees (including transportation to and from 
work)." This is a departure from the established rules for 
determining the allowability of compensation. We believe ·that 
the allowability of costs associated with the personal use of 
company automobiles should be judged under the established 
reasonableness rule generally used for determining the 
allowability of compensation. 

This proposed revision poses a serious impediment to 
Defense contractors in their ability to hire top-notch personnel. 
Under the present regulatory scheme, the cost of company­
furnished automobiles is allowable to the extent that it is a 
practice generally recognized among the contractor's competitors. 
(See FAR 31.205-6(b)). If Defense contractors are not 
permitted to recover a substantial portion of the cost of 
furnishing automobiles to selected employees, as non-Defense 
contractors may continue to do, Defense contractors easily. 
could lose their ability to compete in the employment market, 
especially ~n the high-tech industries. Furthermore, the 
proposed revision would create particularly onerous accounting 
requirements for the company and accountability and 
recordkeeping requirements for the employee, thus exacerbating 
the employer's ability to compete for first caliber personnel. 
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having to present its claim to the 
contracting officer and thereafter to be 
the appealing party in a proceeding before 
a Board of Contract Appeals, there is a ·. 
distinction between a claim of the Govern­
ment and that of a contractor. See 
Harrington and Richardson, Inc., ASBCA No. 
9839, 72-2 BCA ! 9507. Certainly where the 
Government has asserted the existence of 
defective pricing data and seeks a downward 
adjustment of the contract price, it is the 
Government that 1s making a claim against 
appellant, not the appellant prosecuting a 
claim against the Government. Viewed as a 
Government claim against appellant, the 
costs incurred do not fall within the 
prohibition of ASPR 15-201.3(d). 

Therefore, the Council's stated rationale for the change: 
"These revisions are considered necessary because of problems 
encountered in administering this cost principle and they are 
not a change in policy" is simply incorrect and unsupported. 
This part of the cost principle has been well understood for 
many years. Moreover, it 1s, as presently worded, consistent 
with the "Fraud" cost principle (if a contractor is exonerated 
of this government charge, it is entitled to recoup its provi­
sionally disallowed defense costs). This change is a change in 
policy. It is also one, which, if it is made effective, will 
be inconsistent with the Fraud cost principle, FAR 31.205-47. 

It is unreasonable and inequitable to force contractors to 
bear the cost of detending against Government claims, particu­
larly since there is no overr1ding requirement that the claims 
be meritorious. Nor does the Equal Access to Justice Act 
provide an effective mechanism for more than a few contractors 
to recover the costs of litigation in such cases. 

The proposed revision in 31.205-33(f) would disallow costs 
of litigation arising out of "a teaming arrangement, a joint 
venture, or similar arrangement of shared interest in a Govern­
ment contract." This should be revised to make clear that 
costs ot litigation with a subcontractor remain allowable, 
since those costs are a necessary and appropriate aspect of 
performing under government contracts. 
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FAR 31.205-33, Executive Lobbying Costs 
(FAR Case 85-67) 

In Section 31.205-52, "Executive Lobbying Cost~," the DAR 
and CAA Councils have proposed a new cost principle that is 
intended to make unallowable costs that are "incurred to 
induce, directly or indirectly, an employee or officer of the 
executive branch of the Federal Government to give considera­
tion or to act regarding a regulatory or contract matter on any 
basis other than the merits." 

This language, however, does not appear to satisfy the 
requirement of the Defense Procurement Authorization Act of 
1985. Section 911 of that Act specifies that, as a minimum, 
the cost principles applicable to executive branch lobbying 
shall be clarified to define in detail and in specific terms 
those costs that are unallowable under covered contracts. 
Rather than clarifying the question of allowability of execu­
tive branch lobbying costs, the proposed new cost principle 
would appear to create confusion and ambiguity by the use of an 
unworkable "merits" test. 

There apparently has been no attempt to define in detail 
or specify the types of costs that are unallowable under the 
proposed cost principle. The brief discussion in the proposed 
Section 31.205-22 is in marked contrast to the detailed descrip­
tion and examples provided in FAR 31.205-22 of the types of 
lobbying costs that are unallowable (Section 31.205-22(a)) and 
those that are allowable (Section 31.205-22(b)). 

FAR 31.205-51, Alcoholic Beverage Costs 
(FAR Case 85-68) 

This proposed change provides that "[t]he costs of 
alcoholic beverages are unallowable." We have no comment on 
this proposed change. 

We trust that these comments and recommendations will be 
helpful in the development of the final regulations by the DAR 
and CAA Councils. 

Sincerely, 

hn S. Pachter, Chairman 
deral Acquisition Regulation 
Coordinating Council 
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FAR 31.205-33, Costs of Litigating Appeals Against the 
Government (FAR Case 85-66) 

The proposed revision to FAR 31.205-33(d), "PrQfessional 
and Consultant Service Costs," would greatly expand·the 
description of costs for legal, accounting, and consultant 
services that are currently unallowable under existing Section 
31.205-33(d) by making unallowable the cost of defending claims 
brought by the Government. That Section currently provides as 
follows: 

"(d) Costs of legal, accounting, and consult­
ing services and directly associated costs 
incurred in connection with organization and 
reorganization ••• , detense of antitrust 
suits, or the prosecution of claims against 
the Government are unallowable. Such costs 
incurred in connection w1th patent infringe­
ment litigation are unallowable unless other­
wise provided for in the contract." (Emphasis 
added.) 

The costs of prosecuting a claim against the Government, 
as described in the language quoted above, have been unallow­
able for many years. See, ~' Grumman Aerospace Corp. v. 
United States, 579 F.2d 586 (Ct.Cl. 1978); J.E. Robertson Co. 
v. Un1ted States, 437 F.2d 1360 (Ct.Cl. 1971); Reed & Prince 
Manufacturing Co., ASBCA 3172, 59-1 BCA! 2172. As to the 
recovery of costs incurred in defense of claims and appeals by 
the Government, however, we disagree with the CAA and DAR 
Council's statement that "Such costs are presently being 
disallowed but disputed by some contractors." If they are 
being disallowed, they should not be since the wording of the 
cost principle is clear. Moreover, any such disallowance is 
contrary to the interpretation of this cost principle as . 
enunciated by the Armed Services Board of Contract Appeals. 
For example, in Hayes International Corp., ASBCA No. 18447, 
75-1 BCA! 10,076, the Board stated at 52,726: 

The first question which must be decided is 
whether the legal expenses were incurred in 
connection with the prosecution of a claim 
against the Government which, if so, under 
ASPR 15-205.31, would be unallowable. 
Although the Disputes clause places the 
Government contractor in the position of 
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PRDF.8810NAL a•RVIc•e MANACI.Ma NT A88DCIATION 

1213 Prince Street Alaxand1a. VIrginia 22314 

703/684-3993 

Ms. Margaret A. Willis 
FAR Secretariat (VRS) 
General Servi ces Admi nistrat i on 
l~tn and F Streets, Nor thwest 
Room 4041 
Washi ngton , D. C. 20405 

Dear Ms. Will is: 

Jan~ary 17, 1986 

Reference is made to your letter of December 23, 1985, 
concerning six proposed amendments to the FAR cost princi ples . 

This Association recognizes that the proposed amendments 
have been dictated by GAO and by Congressional micro- management 
of Government contract procurement regulations . Therefore, in 
the comments that follow, we shall address ourselves to the 
theor ies and wording of the proposed amendments. 

a. unallowable costs under FAR 

The theor y that costs made specifically unallowab l e 
under any subsecti on of 31.205 are not allowable under any 
other sections or subsections of Subpart 31.2 is a far reaching 
one and totally unfair to contractors. It would overturn many 
case law decisions. You would need to completely revise 
all sections of Subpart 31 . 2 to make it play as that was not the 
intent of the old ASPR's and DAR ' s now incorporated i nto the FAR. 
Your own proposed amendment to FAR 31 . 205-28, Selling Costs, 
and to 31.205- 33 , Professional and Consultant Service Costs , 
violates your proposal under FAR 31.201- 2 . 

b. concernin 
) 

Our member companies today credit the Government for 
personal use of company- furnished automobiles . However , we 
have considered transportation to and from work as an allocable 
business cost to Government contracts. Your proposed amendment. 
would make such travel unallowable. 

RECEIVED 
11111.1 ') A '"-""' 
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The impact would be greatest on executives who do 
not use company cars as much in dealing with customers as do, 
for example, engineers. The result would be to charge most 
of executive company car costs to commercial work even though 
the executive handles Government business in his office. 
It would be another example of the one-way street by the 
Government to penalize Government contractors. · 

c . Congressional 
·,in social 

Much business in transacted at the clubs you have covered. 
In the past costs were usually prorated between business and 
entertainment purposes if proper documentation were furnished. 
To disallow all such costs is another bonus for the Government. 
Only it can propose not allowing legitimate business costs. 

d. concernin costs of eals 
Government FAR Case 

You are attempting to overturn case law which has held 
that consultant costs on a claim by the Government against 
the contractor were allowable. Such costs have always been 
unallowable on litigating a claim by the contractor against 
the Government. 

You are also using the theory of Single Screening where 
you would remove costs of lawsuits between contractors from 
the indirect expense pool but leave the costs related to such 
contracts in the base for calculating the rate. 

We do not understand why you have included directly 
associated costs in this specific section. FAR Section 31.201-6 
already indicates directly associated costs apply to all 
unallowable costs. 

It is unclear when an appeal would be effective. Would 
appealing a DCAA audit to a Contracting Officer trigger your 
proposed disallowal? 

e. concernin costs FAR Case 

The purpose of your proposed is to add executive lobbying 
costs to legislative lobbying costs as an unallowable cost. 

Certainly contractor executives are entitled to discuss 
contracts with employees or officers of the executive branch. 
What is meant by "the merits"? Clarification is needed to 
list what is and what is not executive lobbying. 
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f. FAR 31.205-51, concerning alcoholic beverage costs 
(FAR Case 85-681 

Although not specifically listed under FAR 31.205-14, 
Entertainment costs, in the past Government Auditors and 
contracts alike have always removed alcoholic beverage costs 
from their indirect pools. 

We do not understand why you need a separate FAR Section 
for this item. A simple addition to FAR 31.205 would serve 
to confirm an approach presently being practiced. 

We also have the following general observations about 
your six proposed amendments covered above, as follows: 

1. Your statement that "the proposed changes are 
not expected to have a significant impact on a substantial 
number of small entities because most contracts awarded to 
small entities are awarded on a competitive fixed price basis 
and cost principles do not apply "is totally without merit 
or a sound basis. 

Many of our member companies are small entities with 
F.P. negotiated contracts and CPFF contracts. The cost 
principles do apply to them. 

2. Some of the above proposals will require an 
inordinate amount of record keeping. Indirect costs will 
rise. In many cases, the costs will exceed the benefits. 

3. Due to the timetable under which you are operating, 
it appears to this Association that you have not clearly 
thought through the wording you have used on the six proposed 
amendments. 

We appreciate the opportunity to comment on these 
important proposed amendments to FAR Subpart 31.2. We earnestly 
hope that you will give our observations serious consideration. 

JJM 

Very truly yours, 

PROFESSIONAL SERVICES 
MANAGEMENT ASSOCIATION 

By 

.((Lf'., :.. ,/ I ' I" 1''-
(, . 

Edwin 1?. James 
Arthur Andersen & Co. 



Audit Policy 
and oversight 

• DEPARTMENT OF DEFENSE 
OFFICE OF THE INSPECTOR GENERAL 

WASHINGTON, D .C . 20301 
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MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION, 
FEDERAL ACQUISITION REGULATION SECRETARIAT 

SUBJECT: Proposed Changes to the Federal Acquisition 
Regulation, Part 31.205-6 and 31.205-46, 
Federal Acquisition Regulation Case No. 85-64 

We have reviewed your proposed changes to add a 
paragraph (m) to Section 31.205-6 and to add a paragraph (f) to 
Section 31.205-46 of the Federal Acquisition Regulation. The 
new additions make the costs of personal usage of company­
furnished automobiles specifically unallowable. 

Based on our review, we concur with your proposed changes. 

r.ECE\VED 

~~ -'C'u-r-rv:-f;:!..._ 
Assi~;~~spector~G\beral 

for Audit Policy and Oversight 
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General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets NW, Room 4041 
Washington, D.C. 20405 

Gentlemen: 

FLUOR TECHNOLOGY, INC. 
ADVANCED TECHNOLOGY DIVISION 

3333 MICHELSON DRIVE 
IRVINE , CALIFORNIA 92730 
TELEPHONE : (714) 553·5000 

TELEX : 18·2294 

January 16, 1986 

Re: FAR Case 85-64 

Fluor Technology, Inc., a project management, engineering, procurement and 
construction management service contractor, is strongly opposed to the 
proposed amendment to FAR on "Determining Allowability." 

The proposed rule would constitute a sweeping and fundamental change to the 
contract cost principles which have taken decades to develop. While perhaps 
well-intentioned, The GA0 1 s recommended substitution of the present 
flexibili_ty for rigidity will generate more conflicts and disputes than it 
will solve. By its very statement, the proposed clause would put numerous 
cost principles in direct contradiction, eviscerating and totally defeating 
the intent of many sound principles. 

To take one example, "interest" expense is expressly unallowable under FAR 
31.205-20, but is presently an allowable component of other principles such 
as: 31.205-2, 31.205-4, 31.205-6(j)(5)(ii), 31.205-10, 31.205-12 (in the case 
of capital leases,) 31.205-35(a)(7) and 31.205-36. Imagine the disputes and 
litigation that would be engendered by this single example, then multiply that 
by every other cost which would be affected by this proposed rule. 

It must be remembered that the general cost principles and Cost Accounting 
Standards are purposely designed with some degree of flexibility and latitude 
for interpretation because they must apply to every type of contract, every 
type of industry, every kind and size of contractor, vendor and supplier, and 
to every conceivable circumstance and situation. Attempts to apply any but 
the most general rules rigidly across the entire diverse spectrum of 
contractors and contracting situations will either totally defeat the 
Government 1 s objectives or run into a host of exceptions. It 1 s like trying 
to fix a watch with a ball peen hammer. 

RECEIVED 
JAN 2 3 1986 
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General Services Administration 
Washington, D.C. 

This proposed rule should be withdrawn. 

Sincerely, 

MEFOOl:nas 

trator 

B5-<o+- 28 

tFLUOR 

January 16, 1986 
2 
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Armed Forces Communications 
and Electronics Association 

AFCEA Internationa l Headquarter s Building 
5641 Burke Centre Parkway • Burke, VA 22015 

Telephone 17031 425-8500 • Telex 90 1114 AFCEA BURK 

January 3, 1986 

FAR Secretariat (VRS) 
General Services Administration 
18th & F Streets, m~ 
Room 4041 
Washington, DC 20405 

Dear Ms. Willis: 

Re : Your letter of December 23, 1985 to our President. 

We appreciate the opportunity to review FAR Cases 85-63 
thru 85-68. AFCEA has no comment to offer on the 
proposed changes. 

JFD/mmd 

Sincerely, 

J. F. Denniston 
Colonel, USAF (Ret.) 
Comptroller 

RECEIVED 
Jkil 9 i:.Nu 

The I ntemational Association of C1 1 • Puhlisher11 of SmNA /, M agaT.int> 


