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for Construction Programs. After we 
receive the SF 424 and SF 4240. the 
Regional Director will obligate funds to 
you based on the approved Project 
Worksheets. You will then approve 
subgrants based on the Project 
Worksheets approved for each 
applicant. 

5. Revise § 206.228(a)(2)(i) to read as 
follows: 

§ 206.228 Allowable costs. 

* * * * * 

1 * * * ~aJ * * * 
2 Statutory Administrative Costs- (i) 

Grantee. Under section 406(f)(2) of the 
Stafford Act. we will pay you. the State. 
an allowance to cover the extraordinary 
costs that you incur to develop and 
validate Project Worksheets. to prepare 
final inspection reports. project 
applications. final audits. and to make 
related field inspections by State 
employees. Eligible costs include 
overtime pay and per diem and travel 
expenses. but do not include regular 
time for your State employees. The 
allowance to you will be based on the 
following percentages of the total 
amount of Federal assistance that we 
provide for all subgrantees in the State 
under sections 403, 406. 407, 502. and 
503 of the Act: 
* * * * * 

Dated: November 13. 1998. 
james L. Witt. 
Director. 
[FR Doc. 98-3 1044 Filed 11-19- 98: 8:45am] 
BILLING CODE 6718-02-P 

DEPARTMENT OF DEFENSE 

48 CFR Parts 209, 213, 219, 225, 231 , 
235, 236, 252, and 253 

Defense Federal Acquisition 
Regulation Supplement; Adoption of 
Interim Rules as Final Rules Without 
Change 

AGENCY: Department of Defense (DoD). 
ACTION: Final rules . 

SUMMARY: The Director of Defense 
Procurement is adopting as final. 
without change, eight interim rules that 
amended the Defense Federal 
Acquisition Regulation Supplement 
(OF ARS). The rules pertain to contractor 
responsibility. awards to small 
disadvantaged business concerns. small 
business subcontracting plans. domestic 
source restrictions. restructuring costs, 
research and development contracting. 
and construction in foreign countries . 
EFFECTIVE DATE: November 20. 1998. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Michelle Peterson , (703) 602-0131 . 
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SUPPLEMENTARY INFORMATION: 

A. Background 

The following is a summary of the 
eight interim rules that are adopted as 
final without change. DoD published the 
interim rules in the Federal Register for 
public comment and considered all 
comments received. 

List of Firms Not Eligible for Defense 
Contracts (DFARS Case 97-D325) (63 FR 
14836, March 27. 1998) 

This rule amends OF ARS Parts 209 
and 252 to implement Section 843 of the 
National Defense Authorization Act for 
Fiscal Year 1998 (Public Law 105-85). 
Section 843 requires that the Secretary 
of Defense maintain a list of all firms 
that the Secretary has identified as being 
subject to a prohibition on contract 
award due to ownership or control of 
the firm by the government of a terrorist 
country; and that DoD contractors be 
prohibited from entering into 
subcontracts with firms on the list 
unless there is a compelling reason to 
do so. 

Direct Award of B(a) Contracts (DFARS 
Case 98-DO 11) (63 FR 33586. june 19. 
1998) 

This rule amends DFARS Parts 213. 
219. 252. and 253 to implement a 
Memorandum of Understanding (MOU) 
dated May 6. 1998. between the Small 
Business Administration (SBA) and 
DoD. The MOU streamlines the 
processing procedures for contract 
awards under SEA's 8(a) Program by 
authorizing DoD to award contracts 
directly to 8(a) concerns. 

Comprehensive Subcontracting Plans 
(DFARS Case 97-D323) (63 FR 14640. 
March 26, 1998) 

for certain items manufactured in the 
United Kingdom. The waiver was 
signed by the Under Secretary of 
Defense (Acquisition and Technology) 
on june 19, 1998. and became effective 
on August 4. 1998. 

Allowability of Costs for Restructuring 
Bonuses (DFARS Case 97-D312) (62 FR 
63035, November 26. 1997) 

This rule amends DFARS 231.205-6 
to implement Section 8083 of the 
National Defense Appropriations Act for 
Fiscal Year 1998 (Public Law 105- 56). 
Section 8083 prohibits the use of fiscal 
year 1998 funds to reimburse a 
contractor for costs paid by the 
contractor to an employee for a bonus or 
other payment in excess of the normal 
salary paid by the contractor to the 
employee. when such payment is part of 
restructuring costs associated with a 
business combination. 

Restructuring Costs (DFARS Case 97-
D313) (63 FR 7308. February 13, 1998) 

This rule amends DFARS 231.205- 70 
to implement Section 8092 of the 
National Defense Appropriations Act for 
Fiscal Year 1998 (Public Law 1 05- 56) 
and Section 804 of the National Defense 
Authorization Act for Fiscal Year 1998 
(Public Law 105-85). Sections 8092 and 
804 restrict the reimbursement of 
restructuring costs associated with a 
business combination undertaken by a 
defense contractor unless certain 
conditions are met. 

Streamlined Research and Development 
Contracting (DFARS Case 97-D002) (63 
FR 34605, june 25, 1998) 

This rule revises OF ARS Subpart 
235.70 to implement streamlined 

This rule amends DFARS 219.702 to solicitation and contracting procedures 
reflect revisions made to the DoD Test for research and development 
Program for Negotiation of. acquisitions. The procedures use a 
Comprehensive Small Busmess standard solicitation and contract 
Sub~ontracting Plans. ~s required by format. and use the World Wide Web to 
Sectwn 82~ of the Natl~nal Defense disseminate the standard format and 
Authonzatwn Act for F1scal Year 1998 I' h . . . . 
(Public Law 105_85). Section 822 pub 1s the resultmg sohc1tatwns. 

extends. from September 30. 1998. to [lonstruction in Foreign Countries J 
September 30. 2000. the expiration date ·.·.· .. (DFARS Case 97-D307) (63 FR 11522, 
for the test program: and provides for · · March 9, 1998) 
use of comprehensive subcontracting .. .- . 
plans by participating contractors that This rule amends DFARS Part 236 
are performing as subcontractors under and adds a new prov1s10n at 252.236-
DoD contracts. 7012 to implement Section 11 2 of the 

Military Construction Appropriations 
Act for Fiscal Year 1998 (Public Law 
105- 45) . Section 112 provides that no 
military construction appropriations 
may be used to award, to a foreign 
contractor, any contract estimated to 
exceed $1,000.000 for military 
construction in the United States 
territories and possessions in the Pacific 

Waiver of 10 U.S. C. 2534-United 
Kingdom (DFARS Case 98-D016) (63 FR 
43887. A ugust 17. 1998) 

This rule amends OF ARS Subpart 
225.70 and the clauses at DFARS 
252.225- 7016 and 252.225-7029 to 
implement a waiver of the domestic 
source restrictions of 10 U.S.C. 2534(a) 
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and on Kwajalein Atoll. or in countries 
bordering the Arabian Gulf. except for: 
(1) Contract awards for which the lowest 
responsive and responsible bid of a 
United States firm exceeds the lowest 
responsive and responsible bid of a 
foreign firm by more than 20 percent. 
and (2) contract awards for military 
construction on Kwajalein Atoll for 
which the lowest responsive and 
responsible bid is submitted by a 
Marshallese firm. 

B. Regulatory Flexibility Act 

DoD certifies that these final rules 
will not have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601. 
et seq., because: 

List of Firms Not Eligible for Defense 
Contracts (DFARS Case 97-D325)-Few 
small entities are believed to 
subcontract with firms that are owned 
or controlled by the government of a 
terrorist country. 

Direct Award of B(a) Contracts 
(DFARS Case 98-DOll}-The rule only 
affects the administrative procedures 
used to award 8(a) contracts. 

Comprehensive Subcontracting Plans 
(DFARS Case 97- D323)-Small 
businesses are exempt from 
subcontracting plan re4uirements, and 
the rule does not change the obligation 
of large business concerns to maximize 
subcontracting opportunities for :;mall 
business concerns. 

Waiver of 10 U.S. C. 2534-United 
Kingdom (DFARS Case 98-D016)­
There are no known small business 
manufacturers of the restricted air 
circuit breakers; defense appropriations 
acts presently impose domestic source 
restrictions on the acquisition of totally 
enclosed lifeboats and noncommercial 
ball and roller bearings; and the 
restrictions of 10 U.S.C. 2534(a) do not 
apply to acquisitions of commercial 
items incorpor;;~ting ball or roller 
bearings . 

Restructuring Costs (DFARS Case 97-
D313) and Allowability of Costs for 
Restructuring Bonuses (DFARS Case 97-
D312)-Most contracts awarded to small 
entities use simplified acquisition 
procedures or are awarded on a 
competitive fixed-priced basis, and do 
not require application of the cost 
principles contained in these rules. 

Streamlined Research and 
Development Contracting (DFARS Case 
97-D002)- The rule merely provides an 
implementation of electronic 
contracting procedures already 
authorized by the FAR. 

Construction in Foreign Countries 
(DFARS Case 97-D307)-The DFARS 
changes contained in this rule apply 
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only to contracts for military 
construction on Kawjalein Atoll that are 
estimated to exceed $1 ,000.000; DoD 
awards approximately two such 
contracts annually. 

C. Paperwork Reduction Act 

The Office of Management and Budget 
(OMB) approved the information 
collection requirements associated with 
DFARS Case 97-0307, Construction in 
Foreign Countries, for use through 
August 31, 2001, under OMB Control 
Number 0704- 0255. The other rules do 
not contain any information collection 
requirements that require the approval 
ofOMB under 44 U.S.C. 3501, et seq. 

List of Subjects in 48 CFR Parts 209, 
213, 219,225,231,235,236, 252,and 
253 

Government procurement. 
Michele P. Peterson, 
Executive Editor, Defense Acquisition 
Regulations Council. 

Interim Rules Adopted as Final 
Without Change 

PART20~0NTRACTOR 
QUALIFICATIONS, AND PART 252-
SOLICITATION PROVISIONS AND 
CONTRACT CLAUSES 

Accordingly. the interim rule 
amending 48 CFR parts 209 and 252, 
which was published at 63 FR 14836 on 
March 27. 1998. is adopted as a final 
rule without change. 

PART 213-SIMPLIFIED ACQUISITION 
PROCEDURES, PART 21~SMALL 
BUSINESS PROGRAMS, PART 252-
SOLICITATION PROVISIONS AND 
CONTRACT CLAUSES, AND PART 
253-FORMS 

Accordingly. the interim rule 
amending 48 CFR parts 213. 219, 252. 
and 253. which was published at 63 FR 
33586 on june 19, 1998, is adopted as 
a final rule without change. 

PART 21~SMALL BUSINESS 
PROGRAMS 

Accordingly, the interim rule 
amending 48 CFR part 219. which was 
published at 63 FR 14640 on March 26, 
1998, is adopted as a final rule without 
change. 

PART 225-FOREIGN ACQUISITION, 
AND PART 252-SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

Accordingly. the interim rule 
amending 48 CFR parts 225 and 252, 
which was published at 63 FR 43887 on 
August 17, 1998. is adopted as a final 
rule without change. 

PART 231-CONTRACT COST 
PRINCIPLES AND PROCEDURES 

Accordingly. the interim rule 
amending 48 CFR part 231, which was 
published at 62 FR 63035 on November 
26. 1997, is adopted as a final rule 
without change. 

PART 231-CONTRACT COST 
PRINCIPLES AND PROCEDURES 

Accordingly. the interim rule 
amending 48 CFR part 231, which was 
published at 63 FR 7308 on February 13. 
1998, is adopted as a final rule without 
change. 

PART 235-RESEARCH AND 
DEVELOPMENT CONTRACTING 

Accordingly. the interim rule 
amending 48 CFR part 235 . which was 
published at 63 FR 34605 on June 25 . 
1998. is adopted as a final rule without 
change. 

PART 236-CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS, 
AND PART 252-SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

Accordingly. the interim rule 
amending 48 CFR parts 236 and 252 at 
sections 236.102.236.274.236.570. 
252.236-7010. and 252.236-7012. 
which was published at 63 FR 11522 on 
March 9. 1998. is adopted as a final rule 
without change. 

[FR Doc. 98-31038 Filed 11-19-98; 8:45am] 
BI~UNG CODE 50110-04-M 

DEPARTMENT OF DEFENSE 

48 CFR Parts 215, 217, 219, 226, 236, 
252, and Appendix I to Chapter 2 

[DFARS Case 98-0021] 

Defense Federal Acquisition 
Regulation Supplement; Reform of 
Affirmative Action in Federal 
Procurement, Part II 

AGENCY: Department of Defense (DoD). 
ACTION: Interim rule with request for 
comments. 

SUMMARY: The Director of Defense 
Procurement has issued an interim rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(OF ARS) guidance concerning programs 
for small disadvantaged business (SOB) 
concerns. These amendments conform 
to a Department of Justice (Doj) proposal 
to reform affirmative action in Federal 
procurement, and are consistent with 
the changes made to the Federal 
Acquisition Regulation (FAR) in Federal 
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DEPARTMENT OF DEFENSE 

48 CFR Parts 201, 202, 204, 209,212, 
214,215,216,217,219,223,225,226, 
227,229,231,232,233,234,235,236, 
237,239,241 , 242,243,250,252,253, 
and Appendices G and I to Chapter 2 

[Defense Acquisition Circular 91-13] 

Defense Federal Acquisition 
Regulation Supplement; Miscellaneous 
Amendments 

AGENCY: Department of Defense (DoD). 
ACTION: Interim and final rules. 

SUMMARY: Defense Acquisition Circular 
91-13 amends the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to revise, finalize, or add 
language on the Defense Acquisition 
Regulations System, acquisition of 
commercial items, multiyear 
contracting, interagency acquisitions 
under the Economy Act, small business 
programs, the environment, foreign 
acquisition, utilization of Indian 
organizations, fore ign patent 
interchange agreements, taxes, contract 
cost principles and procedures, contract 
financing. disputes and appeals. major 
system acquisition. research and 
development contracting. construction 
and architect-engineer contracts, service 
contracting, acquisition of information 
technology, acquisition of utility 
services, contract administration, 
extraordinary contractual actions, and 
contract reporting. 
DATES: Effective date: March 9, 1998. 

Comment dare: Comments on the 
interim rule (Item XXlll: Sections 
236.102, 236.274,236 570, 252.236-
7010, and 252.236-7012) should be 
submitted in writing to the address 
shown below on or before May 8, 1998 
to be considered in the formulation of 
the final rule . 
ADDRESSES: Interested parties should 
submit written comments on the interim 
rule (Item XXII) to: Defense Acquisition 
Regulations Council, Attn : Ms. Amy 
Williams PDUSD(A&T)DP(DAR). lMD 
3D 139, 3062 Defense Pentagon, 
Washington, DC 20301-3062. Telefax 
number (703) 602-0350 E-mail 
comments submiued over the Internet 
should be addressed to: 
dfars@acq.osd.mil. Please cite DFARS 
Case 97..:..0307 in all correspondence 
related to this rule. E-mail comments 
should cite OF ARS Case 97-0307 in the 
subject line. 
FOR FURTHER INFORMATION CONTACT: Item 
XXIII-Ms. Amy Williams, (703) 602-
0131. 

All other items-Ms. Susan 
Buckmaster, (703) 602-0131. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Defense Acquisition Circular (DAC 
91-13) includes 31 rules and 
miscellaneous editorial amendments. 
Eight of the rules (Items II, III, IV, V, 
Xlll, XVI, XVII, and XXIX) were 
published previously in the Federal 
Register and thus are not included as 
part of this notice of amendments to the 
Code of Federal Regulations. These 
eight rules are included in the DAC to 
incorporate the previously published 
amendments into the loose-leaf edition 
of the DF ARS. 

B. Determination to Issue an Interim 
Rule 

DAC 91-13, Item XXIII 

A determination has been made under 
the authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this interim rule prior to 
affording the public an opportunity to 
comment. This rule amends the DF ARS 
to implement Section 112 of the 
Military Construction Appropriations 
Act for Fiscal Year 1998 (Public Law 
I 05-45) . Section 112 provides that no 
military construction appropriations 
may be used to award, to a foreign 
contractor, any contract estimated to 
exceed $1,000,000 for military 
construction in the United States 
territories and possessions in the Pacific 
and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf; except for 
contract awards for which the lowest 
responsive and responsible bid 6f a 
United States firm exceeds the lowest 
responsive and responsible bid of a 
foreign firm by greater than 20 percent; 
and except for contract awards for 
military construction on Kwajalein Atoll 
for which the lowest responsive and 
responsible bid is submitted by a 
Marshallese firm. Section 112 was 
effective upon enactment on September 
30, 1997. Comments received in 
response to the publication of this 
interim rule will be considered in 
formulating the final rule. 

C. Regulatory Flexibi1ity Act 

DAC 91-13, Items I, VII. VIII, IX. XII, 
XV, XXI. XXII. XXV. XXVI, and XXVII 

These final rules do not constitute 
significant revisions within the meaning 
of Federal Acquisition Regulation 1.501 
and Public Law 98-577, and publication 
for public comment is not required . 
However, comments from small entities 
concerning the affected OF ARS subparts 
will be considered in accordance with 
Section 610 of the Regulatory Flexibility 
Act (5 U.S.C. 610). Please cite the 

applicable DF ARS case number in 
correspondence. 

DAC 91-13, Jrems VI, XI, XIV. XVIII, 
XX, XXIV, and XXXI 

DoD certifies that these rules will not 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S. C. 601, er seq., 
because: 

Item VI, Multiyear Contracting and 
Other Miscellaneous Provisions-The 
rule primarily reorganizes and clarifies 
existing OF ARS guidance pertaining to 
multiyear contracting, updates internal 
Government operating procedures for 
processing Economy Act orders, and 
makes minor amendments to reflect 
existing statutory and regulatory 
requirements. 

Item XI, Duty-Free Entry-The rule 
does not constitute a change in policy 
but is a clarification of implementing 
procedures pertaining to duty-free entry 
of supplies and the North American 
Free Trade Agreement. 

Item XIV, Contingent Fees-Foreign 
Military Sales-Most firms that pay or 
receive contingent fees on foreign 
military sales are not small business 
concerns. 

Item XVlll, Cost Reimbursement Rules 
for lndirect Costs-Most contracts 
awarded to small entities use simplified 
acquisition procedures or are awarded 
on a competitive, fixed-price basis and 
do not require application of the FAR or 
DF ARS cost principles. 

Item XX, Earned Value Management 
Systems-The rule only applies to 
contractors for certain major defense 
programs, and eliminates the 
requirement that such contractors use a 
unique management control system for 
DoD contracts. 

Item XXIV, Architect-Engineer 
Selection Process-The rule 
streamlines, but does not significantly 
alter, the process for selection of firms 
for architect-engineer contracts. 

Item XXXI, Reporting of Contract 
Performance Outside the United 
States-Most contractors that submit 
reports of contract performance outside 
the United States are not small business 
concerns. 

DAC 91-13, Jrem XXIII 

This interim rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 

· within the meaning of the Regulatory 
Flexibility Act, 5 U.S. C. 601, et seq , 
because the OF ARS changes contained 
in this rule apply only to contracts for 
military construction on Kwajalein Ato ll 
that are estimated to exceed $1 ,000,000; 
DoD awards approximately two such 
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contracts annually. An initial regulatory 
flexibility analysis has therefore not 
been performed. Comments are invited 
from small businesses and other 
interested parties. Comments from small 
entities concerning the affected DF ARS 
subparts also will be considered in 
accordance with 5 U.S.C. 610. Such 
comments should be submitted 
separately and should cite DFARS Case 
97-D307 in correspondence. 

DAC 91-13. Items X. XIX. XXVIJJ. and 
XXX 

A final regulatory flexibility analysis 
has been performed for each of these 
rules. A copy of the analyses may be 
obtained from the address specified 
herein. Please cite the applicable 
DFARS case number in correspondence. 
The analyses are summarized as 
follows: 

Item X. Buy American Act Exception for 
Information Technology Products 
(DFARS Case 97-D022) 

This final rule implements the 
determination by the Under Secretary of 
Defense (Acquisition and Technology) 
(USD(A&T)) that it is not in the public 
interest to apply the restrictions of the 
Buy American Act to U.S. made 
information techno! ogy products, in 
acquisitions subject to the Trade 
Agreements Act. The legal basis for the 
rule is 41 U .S.C. lOa, which provides an 
exception to the requirements of the 
Buy American Act if the head of the 
agency determines that application of 
the restrictions is not in the public 
interest. The objective of the rule is to 
reduce burdensome record keeping and 
tracking requirements imposed on U.S. 
manufacturers of information 
technology products and to remove the 
competitive disadvantage imposed on 
some U.S. manufacturers of information 
technology products, when competing 
with foreign offerors of eligible 
information technology products against 
an offeror of an information technology 
product that qualifies as a domestic 
product under the Buy American Act. In 
acquisitions subject to the Trade 
Agreements Act , the rule provides that 
offers of U.S. made information 
technology products in Federal Supply 
Group 70 or 74 w ill be evaluated 
without regard to whether the product 
qualifies as a domestic product. The 
different rules of origin under the Buy 
American Act and the Trade 
Agreements Act result in 
disproportionately burdensome 
recordkeep ing requirements on firms 
offering information technology 
products , because eligible offers under 
the Trade Agreements Act are exempt 
from the Buy American Act, but offers 

of U.S. made products are not exempt. 
This rule will relieve U.S. 
manufacturers of information 
technology products from the burden of 
researching and documenting the origin 
of components for information 
technology products, because the Buy 
American Act component test no longer 
applies. The rule will also simplify the 
evaluation of offers because. for 
acquisitions subject to the 
determination. there is only one class of 
U.S. made products, and no preference 
for domestic products. There were no 
public comments in response to the 
initial regulatory flexibility analysis 
prepared for the proposed rule 
published in the Federal Register at 62 
FR 4 7 4 07 on September 9. I 997. The 
rule will apply to all offerors/ 
contractors offering information 
technology products in Federal Supply 
Group 70 or 74 to DoD. in acquisitions 
valued at $190,000 or more. Based on 
DD Form 350 data from the Washington 
Headquarters Services, in fisca l year 
I 996, DoD awarded 735 contracts 
meeting these criteria to 612 contractors, 
of which 214 were small businesses. 
The final rule does not impose any new 
reporting or recordkeeping 
requirements. The rule will result in a 
reduction of paperwork burden on 
offerors. There are no significant 
alternatives to the rule that would 
accomplish the stated objectives yet 
reduce any negative impact on small 
entities. This rule is expected to have a 
generally positive impact on small 
entities. because USD(A&T) has 
determined that removal of the 
competitive disadvantage for some U.S. 
made information technology end 
products, and the removal of 
burdensome requirements on U.S. 
manufacturers to separately track 
domestic and foreign components, 
outweighs the possible increase in use 
of foreign components. 

]tern XIX, Finance (DFARS Case 95-
D710) 

This final rule supplements the FAR 
rules published as Item Vll of Federal 
Acquisition Circular 90-32 on 
September 18, 1995 (60 FR 48272). and 
Items 1 and IV of Federal Acquisition 
Circular 90-33 on September 26, 1995 
(60 FR 49707 and 60 FR 49728). These 
DF ARS revisions include the addition of 
232.2, Commercial Item Purchase 
Financing, and 232.10, Performance­
Based Payments; the deletion of 
232.173, Reduction or Suspension of 
Contract Payments Upon Finding of 
Fraud, and 232.970, Payment of 
Subcontractors. since equivalent 
coverage is now provided in the FAR; 
and a number of editorial changes to 

reflect revisions made in the FAR. One 
of the issues raised by several 
respondents relates to the prompt 
payment periods specified in the rule: 
30 days for commercial advance 
payments, and 14 days for commercial 
interim and performance-based 
payments. The respondents advocate 
the 7 days now allowed for progress 
payments. The DoD Contract Finance 
Committee made an assessment that no 
changes should be made to the prompt 
payment times in the DF ARS rule. The 
payment period (14 days) for 
performance-based payments reflects 
the likely additional time required for 
verification of the contractor's claimed 
performance and analysis of what often 
will be a relatively extensive 
compilation of performance events. 
Thus, more time is allowed than for 
cost-based progress payments (7 days) . 
The commercial advance payments 
period reflects the anticipated timing of 
most such requests. These requests for 
payment are expected to occur at the 
beginning of the contract, possibly being 
keyed to the actual contract signing 
date. Thus, a 30-day period has been 
allowed to enable the payment office to 
receive the contract, enter it into the 
payment office computer system, and 
process the contractor's request for 
payment. The commercial interim 
payment normally is expected to be 
submitted during the life of the contract, 
and after the payment office is prepared 
to process payment of such requests. A 
14-day payment period has been 
adopted as a payment time reasonably 
capable of accommodating the wide 
diversity anticipated for commercial 
payment terms. The prompt payment 
periods established in the DFARS are 
shorter than the equivalent standard 
prompt payment periods (30 days) in 
FAR 32.906, and, thus, are more 
beneficial for small entities than the 
existing FAR policy. A second issue 
raised by several respondents concerns 
the provisions relating to the list of 
financial and other information that the 
Government must obtain to determine 
the financial responsibility of 
contractors. One respondent indicated 
its "concern with the substantial 
burdens that will be placed on the 
contracting officer and offeror." The 
requirement, stated in section 232.072 
of the rule, was transferred verbatim 
from DF ARS 232.1 72. This DF ARS rule 
makes no policy change, only an 
editorial change to move the DF ARS 
language to correspond to certain 
changes made to the FAR. In addition , 
the contracting officer is only required 
to obtain information sufficient to make 
a determination of the contractor's 
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financial responsibility. The changes 
made to the DF ARS by this rule will 
apply to large and small entities whose 
DoD contracts include performance­
based or commercial (advance or 
interim) type of financing. For the 11 
months of available fiscal year 1997 DD 
Form 350 data (October 1996 through 
August 1997). less than 0.5 percent of 
small business contracts (98 out of a 
total of 40, I 02) used commercial or 
performance-based financing. 
Accordingly, the final rule does not 
impact a significant number of small 
entities. The rule imposes no reporting, 
recordkeeping, or other compliance 
requirements. Various alternatives 
involving shorter prompt payment 
periods were considered, but, as 
previously explained, were rejected 
since their implementation would be 
exceptionally costly and burdensome on 
payment offices. 

Item XXVIII. Certification of Requests 
for Equitable Adjustment (DFARS Case 
97-D302) 

This rule finalizes, with changes, the 
interim rule published in the Federal 
Register on july 11 . 1997 (62 FR 37146). 
The interim rule amended the DFARS to 
implement 10 USC 2410(a), which 
requires contractors to certify that 
requests for equitable adjustment that 
exceed the simplified acquisition 
threshold are made in good faith and 
that the supporting data are accurate 
and complete . There were no comments 
in response to the initial regulatory 
flexibility analysis prepared for the 
interim rule . The primary impact of the 
rule relates to requests in the range of 
$100,000 to $500,000, because requests 
in excess of $500.000 generally require 
submission of cost or pricing data and 
certification thereof. Many of the firms 
requesting equitable adjustment in 
amounts of $100,000 to $500,000 are 
construction contractors. It is estimated 
that the rule will affect approximately 
330 small entities annually. Accounting 
skills will be necessary to provide the 
cost data to support the certification. 
The rule minimizes the economic 
impact on small entities, because the 
certification requirements of the rule 
apply only to requests exceeding the 
simplified acquisition threshold, and 
because the certification is limited to 
only that which is specifically required 
by I 0 U.S. C. 24 1 0 (a) . There is n o other 
known alternative that would be 
consistent with the stated objective yet 
further reduce the burden on small 
entities. 

Item XXX, Specialty Metals­
Agreements With Qualifying Countries 
(DFARS Case 97-D007) 

This final rule amends the clause at 
DFARS 252.225-7014 to make the 
exception in the clause consistent with 
the Berry Amendment (I 0 U.S. C. 2241 
Note) and with the existing DF ARS text 
at 225.7001-2(i)·. The objective of the 
rule is to clearly and accurately 
implement the Berry Amendment , 
which provides an exception to 
domestic source restrictions for the 
procurement of specialty metals, where 
such procurement is necessary In 
furtherance of agreements with foreign 
governments in which both 
governments agree to remove barriers to 
purchase of supplies produced in the 
other country. There were no public 
comments in response to the initial 
regulatory flexibility analysis or the 
proposed rule published in the Federal 
Register at 62 FR 237 41 on May 1, 1997. 
The clause at DFARS 252.225-7014, 
Preference for Domestic Specialty 
Metals, is prescribed for use in all 
solicitations and contracts exceeding the 
simplified acquisition threshold that 
require delivery of an article containing 
specialty metals. The clause is 
prescribed for use with its Alternate I if 
the article containing specialty metals is 
for one of certain major programs. The 
basic clause only restricts the direct 
acquisition of specialty metals by the 
prime contractor, whereas Alternate I 
flows down the restriction to 
subcontractors at any tier. The rule does 
not affect the already unrestricted 
sources of specialty metals when 
acquiring qualifying country end 
products or when acquiring components 
including specialty metals for use in an 
end product for other than a major 
program. The rule does loosen the 
restriction on domestic specialty metals 
for prime contractors providing 
domestic or nonqualifying country end 
products, permitting them to 
incorporate specialty metals melted in a 
qualifying country (for both major and 
nonmajor programs); or qualifying 
country components containing 
specialty metals of unrestricted source 
for use in end products for major 
programs. Because the components 
subject to increased foreign competition 
are at a subcontract level, it is not 
possible to more specifically identify 
the items or whether they are produced 
by small business concerns. The rule 
imposes no new reporting, 
recordkeeping, or compliance 
requirements on offerors or contractors. 
One alternative considered was to 
require that the specialty metals 
incorporated in articles manufactured in 

a qualifying country also be melted in 
a qualifying country. This approach 
could slightly reduce the extent of 
foreign competition facing domestic 
entities. However, this approach 
appeared to go beyond the requirements 
of the statute being implemented. 

D. Paperwork Reduction Act 

DA C 91-13, Items I, VI, VII, Vlll, IX. XJJ. 
XIV, XV, XVlll, XIX, XX, XXI. XXJJ, 
XXIV, XXV, XXVI, XXVIJ, and XXX 

The Paperwork Reduction Act does 
not apply, because these rules contain 
no information collection requirements 
that require the approval of the Office of 
Management and Budget under 44 
U.S. C. 3501, et seq. 

DAC 91-13, Items X, XI, XXlll. XXVIlJ, 
and XXXI 

The Papen.vork Reduction Act 
applies. The Office of Management and 
Budget (OMB) has approved the 
information collection requirements as 
follows: 

Item OMB Control No. 

X ........... .... .... ....... .. 0704-0187; 0704-0259 
XI ................. .......... 0704-0229 
XXIII .... ... ...... ...... ... 0704-0255 
XXVIII .................... 0704-0397 
XXXI ...................... 0704-0229 

E. Summary of Amendments 
Defense Acquisition Circular (DAC) 

91-13 amends the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) 1991 edition. The amendments 
are summarized as follows: 

Item /-Approval of Nonstatutory 
Certification Requirements (DFARS 
Case 97-D301) 

This final rule adds a new section at 
DFARS 201.107 and amends 201.304 to 
implement Section 29 of the Office of 
Federal Procurement Policy Act (4 l 
U.S .C. 425), as amended by Section 
4301 of the Clinger-Cohen Act of 1996 
(Pub! ic Law I 04-1 06). Section 29 
provides that a requirement for a 
certification by a contractor or offeror 
may not be included in a procurement 
regulation of an executive agency unless 
the certification requirement is 
specifically imposed by statute or 
approved in writing by the head of the 
executive agency. 

Item !/-Contract A ction Reporting 
.(DFARS Case 97-D01 3) 

This final rule was issued by 
Departmental Letter 97- 016, effective 
October 1, 1997 (62 FR 44221 , August 
20, 1997). The rule amends DFARS 
204 .670-2, 253.204-70 and 253.204-71 
to revise DD Form 350 and DD Form 



Federal RegisteJ;,.......~ol. 63, No. 45/Monday, March 9, 199 

I 057 contract action reporting 
requirements for compliance with the 
Clinger-Cohen Act of 1996 (Public Law 
I 04-1 06) and to enhance data collection 
procedures. 

Item lll-Data Universal Numbering 
System (DUNS) Number (DFARS Case 
97-DOJ9) 

This final rule was issued by 
Departmental Letter 97-020, effective 
October I, I 997 (62 FR 48181, 
September 15, I 997). The rule amends 
DFARS 204.72 and 253.204- 70 to 
replace guidance on use of DUNS 
numbers with references to the FAR 
guidance on that subject, and to remove 
guidance on locally developed coding 
systems that are no longer used. 

Item JV-Single Process Initiative 
(DFARS Case 97-D0/4) 

This interim rule was issued by 
Departmental Letter 97-017 , effect ive 
August 20, 1997 (62 FR 44223. August 
20, 1997). The rule adds guidance at 
DFARS 211.273 and 242.302(a) (S-70) , 
and a contract clause at 252.211-7005, 
to implement the policy set forth in 
OUSD(A&T) memorandum dated April 
30. 1997, as it re lates to the Single 
Process Initiative (SPI) and new 
contracts. The rule encourages offerors 
to propose the use of nongovernment 
specifications and industrywide 
practices that meet the intent of military 
or Federal specifi cat ions and standards, 
and establishes that. in procurements of 
prev iously deve loped items, SPI 
processes shal l be considered valid 
replacements for military or Federal 
specifications or standards, absent a 
specific determination to the contrary. 

Item \1-Truth in Negotiations and 
Related Changes (DF ARS Case 95-D708) 

This final ru le was issued by 
Departmental Letter 97-015 , effective 
july 29, 1997 (62 FR 40471, july 29, 
1997). The rule amends OF ARS parts 
204, 215.216,232, 239, and 252 to 
update requirements pertaining to the 
submission of cost or pricing data. The 
rule also removes requirements 
pertain ing to work measuremen t 
systems, as Section 220 I (b) of the 
Federal Acquisition Streamlining Act of 
1994 (Public Law l 03- 355) repealed 10 
U.S.C. 2406, which w as the primary 
statute governing work measurement 
systems. 

Item VI-Multiy ear Contracting and 
Other Miscellaneous Provisions (DFARS 
Case 95-D703) 

This final rule removes obsolete 
language at DFARS 21 6.301-3; revises 
subpart 217 .1 to reorganize and clarify 
guidance on multiyear contracting; 

revises Subpart 217.5 to update 
guidance on processing interagency 
orders under the Economy Act: adds 
guidance at 233.204-70 and 250.102-70 
pertaining to statutory limitations on 
Congressionally directed payment of a 
claim or request for equitable 
adjustment or relief; and amends 
subpart 237.2 to reflect the current 
numbering of FAR subpart 37 .2. 

Item \Ill-Qualified Nonprofit Agencies 
for the Blind or Severely Disabled 
(DFARS Case 97-D310) 

This final rule amends OF ARS 
219.703 to implement Section 835 of the 
National Defense Authorization Act for 
Fiscal Year 1998 (Public Law I 05-85). 
Section 835 amends 10 U.S.C. 2410d to 
extend, through September 30, 1999, the 
authority for contractors to claim credit 
toward their small business 
subcontracting goals for subcontracts 
awarded to qualified nonprofit agencies 
for the blind or severely disabled . 

Item Vlll-Pilot Mentor-Protege Program 
(DFARS Case 97-D322) 

This final rule amends OF ARS 
2 19.7104 and Appendix l to implement 
Section 821 of the Nat ional Defense 
Authorization Act for Fiscal Year 1998 
(Public Law !05-85). Section 821 
extends to September 30, 1999, the date 
by which an interested company must 
apply for participation as a mentor firm 
under the DoD Pilot Mentor-Protege 
Program; and extends to September 30, 
2000, the date by which a mentor firm 
must incur costs in order to be eligible 
for reimbursement under the Program. 

Item JX-Recovered Material 
Certification (DFARS Case 97-D031) 

This final rule amends OF ARS 
223.404 to reflect the FAR rev isions that 
were published as Item V of Federal 
Acquis it ion Circular 97-01. The FAR 
revisions eliminated the requirement for 
agencies other than the Environmental 
Protection Agency (EPA) to specify 
minimwn recovered material content 
standards for designated Items. and 
eliminated the requirement for 
contractors to provide annual 
certifications under the clause at FAR 
52.223-9, Certification and Estimate of 
Percentage of Recovered Material 
Content for EPA Designated Items. 

Item X-Buy American Act Exception 
for Information Technology Products 
(DFARS Case 97-D022) 

This final rule adds a new provision 
at DFARS 252.225- 7020, Trade 
Agreemen ts Certificate, and a new 
clause at 252.225- 7021 , Trade 
Agreements, and makes other 
amendments in parts 212, 225, and 252 
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to implement the determination made 
by the Under Secretary of Defense 
(Acquisition and Technology). on May 
16, 1997. that it is not in the public 
interest to apply the restrictions of the 
Buy American Act to U.S. made 
information technology products, in 
acquisitions subject to the Trade 
Agreements Act. 

Item XI-Duty-Free Entry (DFARS Case 
96-D020) 

This final rule amends DFARS Parts 
225, 242, and 252 to clarify guidance 
regarding duty-free entry of supplies 
and implementation of the North 
American Free Trade Agreement. 

Item X/1- Trade Agreements Threshold 
(DFARS Case 97-D040) 

This final rule amends OF ARS 
225.408(a) to increase , from $50,000 to 
$53,150, the threshold for use of the 
clause at 252.225-7036, North American 
Free Trade Agreement Implementation 
Act. The increase is based on the 
cumulative rate for the Producer Price 
Index for Finished Goods. as reported 
by the U.S. Bureau of Labor Statist ics, 
and as notified to the NAFT A parties by 
the U.S. Department of State. 

Item X1II-Application of Berry 
Amendment (DFARS Case 96-D333) 

This final rule was issued by 
Departmental Letter 97-018, effective 
September 8, 1997 (62 FR 47153, 
September 8, 1997). The rul e revises 
and finalizes the interim rule published 
as Item XXII of DAC 91- 12, which 
implemented Section 8109 of the 
National Defense Appropriations Act for 
Fiscal Year 1997 (Public Law 104-208) . 
Section 8109 provides that, in applying 
the domestic source restrictions of th e 
Berry Amendment, the term "synthetic 
fabric and coated synthetic fab~ic" shall 
be deemed to include all textile fibers 
and yarns that are for use in such 
fabrics ; and that the domestic source 
restrictions of the Berry Amendment 
shall apply to contracts and 
subcontracts for the procurement of 
commercial items. The final rule differs 
from the interim ru le in that it amends 
DFARS 225.7002 and 252.225-7012 to 
expand the list of products that are 
exempt from the Berry Amendment 
restrictions on synthetic fabrics . 

Item XI V- Contingent Fees-Foreign 
Military Sales (DFARS Case 96-D02 1} 

The interim rule published as Item 
XXVII of DAC 91-1 2 is revised and 
finalized. The rule amends DFARS 
gu idance pertaining to contingent fees 
for fore ign military sales. The final rule 
d iffers from the in terim rule in that it 
revises DFARS 225.7303-4 and 



·~ -, 
11526 Federal Register; ,J. 63, No. 45/Monday, March 9. 1998, des and Regulations 

252.225-7027 to permit payment of 
contingent fees exceeding $50,000 
under foreign military sales contracts if 
the foreign customer agrees to such fees 
in writing before contract award. 

/rem XV-Subconrracring Plans-Indian 
Jncenrives (DFARS Case 97-D309) 

This final rule amends DFARS 
Subpart 226.1 to implement Section 
8024 of the National Defense 
Appropriations Act for Fiscal Year 1998 
(Public Law 1 05-56). Section 8024 
provides that incentive payments under 
the Indian Incentive Program shall be 
available only to contractors that have 
submitted subcontracting plans 
pursuant to 15 U.S. C. 637, including 
comprehensive subcontracting plans 
submitted in accordance with the DoD 
test program. 

Item XVJ-Cosr Principles (DFARS Case 
95-D714) 

This final rule was issued by 
Departmental Letter 97-019, effective 
September 8, 1997 (62 FR 47154. 
September 8. 1997) The rule amends 
DFARS Part 231 to implement Section 
7202 of the Federal Acquisi tion 
Streamlining Act of 1994 (Public Law 
103-355). Section 7202 prohibits the 
expenditure of funds to assist any DoD 
contractor in preparing any material. 
report, list, or analysis with respect to 
the actual or projected economic or 
employment impact in a particular State 
or congressional district of an 
acquisition program for which all 
research, development. testing, and 
evaluation has not been completed . 

]rem XV/J-Allowability ofCosrs for 
RestrucTuring Bonuses (DFARS Case 97-
D312) 

This interim rule was issued by 
Departmental Letter 97-021 , effective 
November 26, 1997 (62 FR 63035, 
November 26, 1997). The rule amends 
DF ARS 231.205-6 to implement Section 
8083 of the National Defense 
Appropriations Act for Fiscal Year 1998 
(Public Law 1 05-56). Section 8083 
prohibits the use of fiscal year 1998 
funds to reimburse a contractor for costs 
paid by the contractor to an employee 
for a bonus or other payment in excess 
of the normal salary paid by the 
contractor to the employee, when such 
payment is part of restructuring costs 
associated with a business combination. 

Jrem XVlll-Cost Reimbursement Rules 
for Indirect Cosrs (DFARS Case 96-
D303) 

This final rul e removes the cost 
principle at DF ARS · 231 .205-71 
pertaining to defense capability 
preservation agreements. Section 1027 

of the National Defense Authorization 
Act for Fiscal Year 1998 (Pub! ic Law 
1 05-85) repealed the statute upon 
which this cost principle was based 
(Section 808 of Public Law 104-1 06). 

Item XIX-Finance (DFARS Case 95-
D710) 

This final rule amends DF ARS Part 
232 to conform to the FAR revisions 
published as Item VII ofF AC 90-32 and 
Items I and IV of FAC 90-33, which 
implemented provisions of the Federal 
Acquisition Streamlining Act of 1994 
(Public Law 1 03-355). The rule adds a 
new subpart 232.2, Commercial Item 
Purchase Financing, and a new subpart 
232.10, Performance-Based Payments; 
removes 232.173, Reduction or 
Suspension of Contract Payments Upon 
Finding of Fraud, and 232.970, Payment 
of Subcontractors, as equivalent 
guidance is now provided in FAR Part 
32; and moves guidance pertaining to 
responsibility of contractors from 
232.172 to 232.072, with no change in 
policy. 

Item XX-Eamed Value Managemenr 
Systems (DFARS Case 96-D024) 

The interim rule published in Item 
XXXIIl of DAC 91-12 is revised and 
finalized. The rule amends DFARS Parts 
234, 242, and 252 to recognize industry­
standard guidelines for earned value 
management systems as an alternative to 
DoD-unique cost/schedule control 
systems under DoD contracts. The final 
rule differs from the interim rule in that 
it makes minor clarifying amendments 
at 234.005-70,242 1107-70, and 
252.234-7000; amends 252.234-7001 to 
clarify the timing of the initial 
application of the earned value 
management system and the integrated 
baseline reviews; and amends 252.242-
7005 for consistency with the industry 
standard, Guidelines for Earned Value 
Management Systems. 

Item XXI-Research and Development 
Definitions (DFARS Case 97-DD21) 

This final rule revises DFARS 235.001 
to update the definitions pertaining to 
research and development, for 
consistency with the terms defined in 
DoD 7000.14-R. Financial Management 
Regulation. 

ltem XXII-Reporr of 10- Year Term 
Contracts (DFARS Case 97-D303) 

This final rule removes DFARS 
235.002, which required departments 
and agencies to notify Congress of any 
research and development contract w ith 
a period of performance exceeding 10 
years. Section 1 062(c) of the National 
Defense Authorization Act for Fiscal 
Year 1996 (Public Law 104-106) 

repealed the statute upon which this 
requirement was based (I 0 U.S. C. 2352). 

Item XXlll-Construction in Foreign 
Countries (DFARS Case 97-D307) 

This interim rule amends DFARS Part 
236 and adds a new provision at 
252.236-7012 to implement Section 112 
of the Military Construction 
Appropriations Act for Fiscal Year 1998 
(Public Law 105-45). Section 112 
provides that no military construction 
appropriations may be used to award, to 
a foreign contractor, any contract 
estimated to exceed $1,000.000 for 
military construction in the United 
States territories and possessions in the 
Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, 
except for: (1) Contract awards for 
which the lowest responsive and 
responsible bid of a United States finn 
exceeds the lowest responsive and 
responsible bid of a foreign firm by 
more than 20 percent, and (2) contract 
awards for military construction on 
Kwajalein Atoll for which the lowest 
responsive and responsible bid is 
submitted by a Marshallese finn . 

Item XXIV-Architect-Engineer 
Selection Process (DFARS Case 97-
DOJS) 

This final rule revises DFARS 236.602 
to streamline the p rocess for selection of 
firms for architect-engineer contracts. 
The rule eliminates requirements for 
forma l constitution and minimum size 
of preselection boards; eliminates 
special approval requirements for 
selection of firms for contracts 
exceeding $500,000; and changes the 
criteria for inclusion of firms on a 
preselection list from "the maximum 
practicable number of qualified firms" 
to "the qualified firms that have a 
reasonable chance of being considered 
as most highly qualified by the selection 
board." 

Item XXV-Overseas Architect-Engineer 
Services (DFARS Case 97-D034) 

This final rule amends DF ARS 
236.609-70 to clarify the prescription 
for use of the provision at 252.236.-
7011, Overseas Architect-Engineer 
Services-Restriction to United States 
Firms. The provision is used in 
solicitations for architect-engineer 
contracts that are funded with military 
construction appropriations; estimated 
to exceed $500,000; and to be performed 
in Japan, in any North Atlantic Treaty 
Organization member country, or in 
countries bordering the Arabian Gulf. 
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Item XXVI- Uncompensated Overtime 
(DFARS Case 97- D037) 

This final rule removes DFARS 
237.102.237.170, and 252.237-7019. 
This guidance has been superseded by 
the guidance on perfonnance-based 
contracting and uncompensated 
overtime at FAR 37.102, 37.1 15, and 
52.237-10. A related editorial change is 
made at DFARS 215.608(a)(l). 

Item XXVJJ-Telecommunications 
Services (DFARS Case 97-D305) 

This final rule revises the guidance on 
multiyear contracting for 
telecommunications resources at 
DFARS 239.7405 to reflect the 
elimination of the Federal Information 
Resources Management Regulations 
(F!RMR), and revisions made to the 
Federal Property Management 
Regulations (FPMR), as a result of the 
lnfonnation Technology Management 
Reform Act of 1996 (Public Law !04-
106). 

Item XXVJJJ-Certification of Requests 
for Equitable Adjustment (DFARS Case 
97-D302) 

The interim rule issued by 
Departmental Lener 97-014 on july 11, 
1997, is re\'ised and finalized. The rule 
implements 10 U.S.C. 2410(a), as 
amended by Section 2301 of the Federal 
Acquisition Stream] ining Act of 1994 
(Public Law I 03-355). I 0 U .S.C. 24 !O(a) 
requires contractors to certify that 
requests for equitable adjustment that 
exceed the simplified acquisition 
threshold are made in good faith and 
that the supporting data are accurate 
and complete. The final rule differs 
from the interim rule in that it amends 
DFARS 243.204-70 to clarify that the 
certifi cation required by 10 U.S. C. 
241 O(a) is different from the certification 
of a claim under the Contract Disputes 
Act; and amends 252 .243-7002 to 

clarify requirements for contractor 
disclosure of facts to support a 
certification of a request for equitable 
adjustment. 

Item XXJX.:_Designation of Hong Kong 
(DFARS Case 97-D023) 

This final rule was issued by 
Departmental Letter 97-013, effective 
July II, !997 (62 FR 37!47,July II. 
1997) . The rule amends DFARS 
252.225-7007 to add Hong Kong as a 
designated country under the Trade 
Agreements Act of 1979, as directed by 
the U.S. Trade Representative. 

Item XXX - Specialty Metals­
Agreements with Qualifying Countries 
(DFARS Case 97-D007) 

This final rule amends the clause at 
DFARS 252.225-7014, Preference for 

Domestic Specialty Metals, to specify 
that the requirements of the clause do 
not apply to specialty metals melted , or 
incorporated in articles manufactured, 
in a qualifying country listed in OF ARS 
225.872-1. 

Item XXXI-Reporting of Contract 
Performance Outside the United States 
(DFARS Case 97-D029) 

This final rule amends the clause at 
DFARS 252.225-7026, Reporting of 
Contract Perfonnance Outside the 
United States, to increase the reporting 
threshold from $25,000 to the simplified 
acquisition threshold, under contracts 
exceeding $500,000. }he rule also 
increases the threshold for 
incorporation of the clause in first-tier 
subcontracts from $100,000 to $500,000. 

Editorial Revisions 

(1 ) DFARS 201.201-1 is amended to 
reflect the issuance of DoD! 5000.63, 
Defense Acquisition Regulations (DAR) 
System. 

(2) DFARS 202.101 is amended to 
update the list of Anny contracting 
activities and to show the correct t itle 
"Under Secretary of Defense 
(Acquisition & Technology)" in the 
definition of "Head of the agency. " 

(3) DFARS 204.7003(a)(l)(i) is 
amended to change the designation of 
the last paragraph from "(L)" to "(M)" 
(this revision is made only in the loose­
leaf edition of the DFARS). 

(4) DFARS 209.403 is amended to 
reflect the change in name of the 
"Defense Mapping Agency" to the 
" National Imagery and Mapping 
Agency." 

(5) DFARS 214.202-5 is amended to 
show the correct number of the clause 
"Brand Name or Equal." 

(6) DFARS Subparts 216.4 and 216.5 
are amended to conform to the current 
numbering of the corresponding FAR 
subparts. 

(7) DFARS 227.676 and 229.101 are 
amended to update the telephone and 
telefax numbers of the United States 
European Command . 

(8) DFARS Part 241 is amended to 
confonn to the current numbering of 
FAR Part 41 and to update other FAR 
references. Corresponding amendments 
are made at DFARS 252.241-7000 and 
252.241 - 7001. 

(9) DFARS 252.212- 7001 is amended 
to remove references to DFARS 
252.242-7002 and 252.249-7001, which 
were deleted in DAC 91 - 12. 

(I 0) OF ARS 252.229-7004 is amended 
to correct a typographical error In the 
clause title. 

(II) DFARS Appendix G is amended 
to update activity and names and 
addresses. 

Note: This DAC incorporates. into the 
loose-leaf edition of the DFARS. revisions 
previously issued by Departmental Letters 
97-13 through 97-21. DFARS revisions 
contained in Departmental Letter 97-12 and 
departmental letters issued after 97-21 will 
be covered in a future DAC. 

List of Subjects in 48 CFR Parts 201, 
202,204,209,212,214,215,216,217, 
219,223,225,226,227,229,231,232, 
233, 234,235,236,237,239,241,242, 
243, 250, 252, and 253 

Government procurement. 
Michele P. Peterson, 
Execurive Editor, Defense Acquisition 
Regulations Council. 

Interim Rules Adopted as Final With 
Changes 

PARTS 225 AND 252-[AMENDED] 

The interim rule that was published at 
62 FR 30831 on june 5, 1997, is adopted 
as final with amendments at sections 
225.7303-4 and 252.225-7027, as set 
forth below (see amendatory 
instructions 40 and 86). 

PARTS 234,242, AND 252-
[AMENDED] 

The interim rule that was published at 
62 FR 9990 on March 5 , 1997, is 
adopted as final with amendments at 
sections 234.005-70, 242.1107-70, 
252.234-7000, 252.234-7001 , and 
252.242-7005, as set forth below (see 
amendatory instructions 53, 72, 90, 91 , 
and 97) . 

PARTS 235, 243, AND 252-
[AMENDED] 

The interim rule that was published at 
62 FR 37 146 on july 11, 1997, is 
adopted as final with amendments at 
sections 243.204-70 and 252.243-7002, 
as set forth below (see amendatory 
instructions 73 and 98) . 

Amendments to 48 CFR Chapter 2 
(Defense Federal Acquisition 
Regulation Supplement) 

48 CFR Chapter 2 (the Defense 
Federal Acquisition Regulation 
Supplement) is amended as follows: 

1. The authority citation for 48 CFR 
parts201,202, 204, 209,212, 214, 215 , 
216,217, 219, 223,225,226.227,229, 
231,232,233,234,235,236, 237,239, 
241,242,243,250,252, 253,and 
Appendices G and I to s ubchapter I 
continues to read as follows: 

Authority: 41 U.S.C. 421 and 48 CFR 
Chapter I. 
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energy conversion, materials and 
structures, and personnel support. 

(b) Applied research (Category 6.2) 
means effort that translates promising 
basic research into solutions for broadly 
defined mil itary needs, short or major 
development projects. This type of effort 
may vary from fairly fundamental 
applied research to sophisticated bread­
broad hardware, study, programming .. 
and planning efforts that establish the 
initial feasibly and practicality of 
proposed solutions to technologies 
challenges. It includes studies, 
investigations. and nonsystem specific 
development efforts. The dominant 
characteristic of this category of effort is 
that it be pointed toward specific 
military needs with a view toward 
developing and evaluating the 
feasibili ty and practicability of proposed 
solutions and determining their 
parameters. 

(c) Advanced technology development 
(Category 6.3A) means all efforts that 
have moved into the development and 
integration of hardware for field 
experiments and tests . The results of 
this type of effort are proof of 
technological feasibility and assessment 
of operability and producibility rather 
than the development of hardware for 
Service use. Projects in this category 
have a direct relevance to identified 
military needs Advanced technology 
development is system specific 
(particularly for major platforms. i.e., 
aircraft , ships . m issiles, and tanks. etc.) 
and includes advanced technology 
development that is used to demonstrate 
the general military utility or cost 
reduct.ion potential of technology when 
applied to different types of military 
equipment or tech niques. Advanced 
technology developments also includes 
evaluation and synthetic environment 
and proof-of-principle demonstrations 
in fi eld exercises to evaluate system 
upgrades or provide new operational 
capabilities. 

(d) Demonstration and validation 
(Category 6.3B) means all efforts 
necessary w evaluate integrated 
technologies in as realistic an operating 
environment as possible to assess the 
performance or cost reduction potential 
ofadvancedtechnology. The 
demonstration and validation phase is 
system specific and also includes 
advanced technology demonstrations 
that help expedite technology transition 
from the laboratory to operational use. 

(e) Engineering and manufacturing 
development (Category 6.4) means those 
projects in engineering and 
manufacturing development for Service 
use but that have not received approval 
for full -rate production. This area is 
characterized by major line item 

projects, and program control will be 
exercised by review of individual 
projects. Engineering development 
includes engineering and manufacturing 
development projects consistent with 
the definitions within DoDD 5000.1. 

(f) Management support (Category 6.5) 
means research and development effort 
directed toward support of installations 
or operations required for general 
research and development use. Included 
would be test ranges, military 
construction, maintenance support of 
laboratories, operation and maintenance 
of test aircraft and ships, and studies 
and analyses in support of the research 
and development program. Costs of 
laboratory personnel, either in-house or 
contractor-operated, would be assigned 
to appropriate projects or as a line item 
in the basic research, applied research, 
or advanced technology development 
program areas, as appropriate. 

(g) Operational system development 
(Category 6.6) means those development 
projects, in support of development 
acquisit ion programs or upgrades, still 
in engineering and manufacturing 
development (DoDD 5000.1) but that 
have received approval for production 
through Defense Acquisition Board or 
other action, or for which production 
funds have been included in the DoD 
budget submission for the budget or 
subsequent fisca l year. All items in this 
area are major line item projects that 
appear as research, development, test . 
and evaluation costs of weapon system 
elements in other programs. Program 
control will be exercised by review of 
individual projects. 

(h) Research and development 
ordinarily covers only the following 
categories: 

(I) Basic research. 
(2) Applied research . 
(3) Technology development. 
(4) Demonstration/validation. 
(5) Engineering and manufacturing 

development. 
(6) Operational system development. 

235.002 [Removed] 

55. Section 235.002 is removed . 

PART 236-CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

56. Section 236.102 is amended by 
redesignating paragraphs (3) and (4) as 
paragraphs (4) and (5) , respectively, and 
by adding a new paragraph (3) to read 
as follows: 

236.102 Definitions. 

* * * * * 
(3) Marshallese firm is defined in the 

provision at 252.236-7012, Military 

Construction on Kwajalein Atoll­
Evaluation Preference. 

* * * * * 
57. Section 236.274 is amended by 

revising paragraph (a) to read as follows: 

236.274 Construction In foreign countries. 

(a) In accordance with Section 112 of 
Pub. L. 105-45, military construction 
contracts funded with military 
construction appropriations, that are 
estimated to exceed $1,000,000 and are 
to be performed in the United States 
territories and possessions in the Pacific 
and on Kwajalein Atoll , or in countries 
bordering the Arabian Gulf, shall be 
awarded only to United States firms, 
unless-

(1) The lowest responsive and 
responsible offer of a United States firm 
exceeds the lowest responsive and 
responsible offer of a foreign firm by 
more than 20 percent; or 

(2) The contract is for mil itary 
construction on Kwajalein Atoll and the 
lowest responsive and responsible offer 
is submitted by a Marshallese firm. 

* * * * 
58. Section 236.570 is amended by 

revising paragraph (c) to read as foll ows: 

236.570 Additional provisions and 
clauses. 

* * * * * 
(c) Use the following provisions in 

solicitations for military construction 
contracts that are funded with military 
construction appropriations and are 
estimated to exceed $1 ,000,000: 

(I) 252.236-7010, Overseas Military 
Construction-Preference for United 
States Firms, when contract 
performance will be in a United States 
territory or possession in the Pacific or 
in a country bordering the Arabian Gulf. 

(2) 252.236-7012, Military 
Construction on Kwajalein Atoll­
Evaluation Preference, when contract 
performance will be on Kwajalein Atoll. 

* * * * * 
59. Sections 236.602-2 and 236.602-

4 are revised to read as follows: 

236.602-2 Evaluation boards. 

(a) Preselection boards may be used to 
identify to the section board the 
qualified firms that have a reasonable 
chance of being considered as most 
highly qualified by the selection board. 

236.602-4 Selection authority. 

(a) The selection authority shall be at 
· a level appropriate for the dollar value 
and nature of the proposed contract. 

(c) A finding that some of the firms on 
the selection report are unqualified does 
not preclude approval of the report, 
provided that a minimum of three most 
highly qualified firms remains . The 
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reasons for finding a finn or firms 
unqualified must be recorded. 

60. Section 236.609-70 is amended by 
revising paragraph (b) to read as follows: 

236.609-70 Additional provision and 
clause. 

* * * * * 
(b) Use the provision at 252.236-70 I I, 

Overseas Architect-Engineer Services­
Restriction to United States Firms, in · 
solicitations for A-E contracts that are-

(!)Funded with military construction 
appropriations; 

(2) Estimated to exceed $500,000; and 
(3) To be performed in japan, in any 

North Atlantic Treaty Organization 
member country. or in countries 
bordering the Arabian Gulf. 

PART 237-SERVICE CONTRACTING 

237.102 [Removed] 
61. Section 237. I 02 is removed. 
62. Section 237.104 is amended by 

revising paragraph (f) (i) to read as 
follows: 

237.104 Personal services contracts. 

* * 
(f}(i) Payment to each expert or 

consultant for personal services under 5 
U.S.C. 3109 shall not exceed the highest 
rate fixed bv the Classification Act 
Schedules for grade GS- I 5 (see 5 CFR 
304.105(a)). 

* * 
237.170 through 237.17Q-3 [Removed] 

63. Sections 237 .170 through 
237.170-3 are removed . 

64. Section 237.201 is added to read 
as follows: 

237.201 Definitions. 
Advisory and assistance services. 
(c) Engineering and rechnical services. 
Engineering and technical services 

consist of-
(i) Contract field services, which are 

engineering and technical services 
provided on site at Defense locations by 
the trained and qualified engineers and 
technicians of commercial or industrial 
companies: 

(ii) Contract plant services, which are 
engineering and technical services 
provided by the trained and qualified 
engineers and technicians of a 
manufacturer of military equipment or 
components in the manufacturer's own 
plants and facilities: and 

(iii) Field service representatives, who 
are employees of a manufacturer of 
military equipment or components that 
provide a liaison or advisory service 
between their company and the military 
users of their company's equipment or 
components. 

65. Section 237.203 is revised to read 
as follows: 

237.203 Policy. 

(l) Every contract for engineering and 
technical services. alone or as part of an 
end item, shall-

(i) Show those services as a separately 
priced line item: 

(ii) Contain definitive specifications 
for the services; and 

(iii) Show the work-months involved. 
(2) Agency heads may authorize 

personal service contracts for contract 
field services to meet an unusual 
essential mission need. The 
authorization will be for an interim 
period only. 

237.203-70 {Redesignated and Amended] 

66. Section 237.203-70 is 
redesignated as section 237.270 and 
amended in paragraph (b) by revising 
.. one year" to read "!-year" and by 
revising "two" to read "2". 

237.205 and 237.206 [Redesignated] 

67. Sections 237.205 and 237.206 are 
redesignated as sections 237.271 and 
237 .272 respectively. 

PART 239-ACQUISITION OF 
INFORMATION TECHNOLOGY 

68. Section 239.7 405 is revised to read 
as follows: 

239.7405 Multiyear contracting authority 
for telecommunications resources. 

(a) The General Services 
Administration (GSA) has exclusive 
multiyear contracting authority for 
telecommunications resources. 
However, GSA may delegate this 
authority in certain instances (see 
Federal Property Management 
Regulations (FPMR) 101-35.6). 

(b) ln accordance with FPMR 101-
35.6, executive agencies may enter into 
multiyear contracts for 
telecommunications resources if-

(1) The agency notifies GSA prior to 
using GSA's multiyear contracting 
authority; 

(2) The contract life. including 
options, does not exceed 10 years: and 

(3) The agency complies with OMB 
budget and accounting procedures 
relating to appropriated funds. 

239.7406 {Amended] 

69. Section 239.7406 is amended in 
the introductory text of paragraph (c) by 
removing reference "15.804-2" and 
adding in its place the reference 
"15.403-4 ";and by removing the 
reference "15.804- 5" and adding in its 
place the reference "15.403-3". 

70. Part 241 is revised to read as 
follows: 

PART 241-ACQUISITION OF UTILITY 
SERVICES 

Subpart 241.1-General 

Sec. 
241.101 Definitions. 
241.102 Applicabllity. 

Subpart 241.2-Acqulrlng Utility Services 

241.201 Policy. 
241.202 Procedures. 
241.203 GSA assistance. 
241.205 Separate contracts. 
241.270 Preaward contract review. 

Subpart 241.5-5ollcltatlon Provisions and 
Contract Clauses 

241.501-70 Additional clauses. 
Authority: 48 U.S.C. 421 and 48 CFR 

Chapter 1. 

Subpart 241.1-General 

241.101 Definitions . 

As used in this part-
Definite term contract means a 

contract for utility services for a definite 
period of not 'Jess than one nor more 
than ten years. 

Dual service area means a 
geographical area in which two or more 
utility suppliers are authorized under 
State law to provide services. 

Indefinite term contract means a 
month-to-month contract for utility 
services which may be terminated by 
the Government upon proper notice. 

Independent regulatory body means 
the Federal Energy Regulatory 
Commission, a state-wide agency, or an 
agency with less than state-wide 
jurisdiction when operating pursuant to 
state authority. The body has the power 
to fix. establish, or control the rates and 
services of utility suppliers. 

Nonindependent regulatory body 
means a body that regulates a utility 
supplier which is owned or operated by 
the same entity that created the 
regulatory body, e.g .. a municipal 
utility. 

Regulated utility supplier means a 
utility supplier regulated by an 
independent regulatory body. 

Service power procurement officer 
means for the-

Army , the Chief of Engineers: 
Navy, the Commander, Naval 

Facilities Engineering Command; 
Air Force, the head of a contracting 

activity; and 
Defense Logistics Agency, the 

Executive Director of Contracting. 

.241.102 Applicability. 
(a) This part applies to purchase of 

utility services from nonregulated and 
regulated utility suppliers. It includes 
the acquisition of liquefied petroleum 
gas as a utility service when purchased 
from regulated utility suppliers. 
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Earned Value Management System (Mar 
1998) 

(a) In the performance of this contract. the 
Contractor shall use an earned value 
management system (EVMS) that has been 
recognized by the cognizant Administrative 
Contracting Officer (ACO) as complying with 
the criteria provided in DoD 5000.2-R, 
Mandatory Procedures for Major Defense 
Acquisition Programs (MDAPs) and Major 
Automated Information Svstem (MAIS) 
Acquisition Programs. " 

(b) If. at the time of award. the Contractor's 
EVMS has not been recognized by the 
cognizant ACO as complying with EVMS 
criteria (or the Contractor does not have an 
existing cost/schedule control system that 
has been accepted by the Department of 
Defense). the Contractor shall apply the 
system to the contract and shall be prepared 
to demonstrate to the ACO that the EVMS 
complies with the EVMS criteria referenced 
in paragraph (a) of this clause. 

(c) The Government may require integrated 
baseline reviews. Such reviews shall be 
scheduled as early as practicable and should 
be conducted within 180 calendar days after 
(I) contract award. (2) the exercise of 
significant contract options. or (3) the 
incorporation of major modifications. The 
objective of the integrated baseline review is 
for the Government and the Contractor to 
jointly assess areas. such as the Contractor's 
planning. to ensure complete coverage of the 
statement of work. logical scheduling of the 
work activities. adequate resourcing. and 
identification of inherent risks. 

(d) Unless a waiver is granted by the ACO. 
Contractor-proposed EVMS changes require 
approval of the ACO prior to 
implementation. The ACO shall advise the 
Contractor of the acceptability of such 
changes within 30 calendar days after receipt 
of the notice of proposed changes from the 
Contractor. If the advance approval 
requirements are waived by the ACO. the 
Contractor shall disclose EVMS changes to 
the ACO at least 14 calendar days prior to the 
effective date of implementation. 

(e) The Contractor agrees to provide access 
to all pertinent records and data requested by 
the ACO or duly authorized representative. 
Access is to permit Government surveillance 
to ensure that the EVMS complies. and 
continues to comply. with the criteria 
referenced in paragraph (a) of this clause. 

(0 The Contractor shall require the 
following subcontractors to comply with the 
requirements of this clause: 
(Contracting Officer to insert names of 
subcontractors selected for application of 
EVMS criteria in accordance with 252.234-
7000(c)) 

(End of clause) 

252.236-701 0 [Amended] 
92. Section 252.236-7010 is amended 

in the introductory text by revising the 
reference "236.570(c) " to read 
"236.570(c)(J) " . 

93. Section 252.236-7012 is added to 
read as follows: 

252.236-7012 Military construction on · 
Kwajafeln Atoll-evaluation preference. 

As prescribed in 236.570(c)(2). use the 
following provision: 

Military Construction on Kwajalein Atoll­
Evaluation Preference (Mar 1998) 

(a) Definitions. As used in this provision­
( I) Marshallese firm means a local firm 

Incorporated in the Marshall Islands, or 
otherwise legally organized under the laws of 
the Marshall Islands. that-

(i) Is more than 50 percent owned by 
citizens of the Marshall Islands; or 

(ii) ·Compiles with the following: 
(A) The firm has done business in the 

Marshall Islands on a continuing basis for not 
less than 3 years prior to the date of issuance 
of this solicitation; 

(B) Substantially all of the firm's directors 
of local operations. senior staff. and operating 
personnel are resident in the Marshall 
Islands or are U.S. citizens: and 

(C) Most of the operating equipment and 
physical plant are in the Marshall Islands. 

(2) United States firm means a firm 
incorporated in the United States that 
complies with the following: 

(i) The corporate headquarters are in the 
United States: 

(ii) The firm has filed corporate and 
employment tax returns in the United States 
for a minimum of 2 years (if required), has 
filed State and Federal income tax returns (if 
required) for 2 years. and has paid any taxes 
due as a result of these filings : and 

(iii) The firm employs United States 
citizens in key management positions. 

(b) Evaluation. Offers from firms that do 
not qualify as United States firms or 
Marshallese firms will be evaluated by 
adding 20 percent to the offer, unless 
application of the factor would not result in 
award to a United States firm. 

(c) Status. The offeror is a United 
States firm: a Marshallese firm: 
____ Other. 

(End of provision) 

252.237-7019 [Removed and Reserved] 
94 . Section 252.237- 7019 is removed 

and reserved. 

252.241-7000 [Amended] 

95. Section 252.241-7000 is amended 
in the introductory text by revising the 
reference "241.007 -70(a)" to read 
"241.50 1-70(a) ". 

252.241-7001 [Amended] 
96. Section 252.241-7001 is amended 

in the introductory text by revising the 
reference "241.007- 70(b)" to read 
"241.501-70(b) ". 

97. Section 252.242-7005 is amended 
by revising the clause date and 
paragraphs (b)(4) and (d) to read as 
follows: 

252.242-7005 Cost/Schedule Status 
Report. 

* * * * * 
Cost/Schedule Status Report (Mar 1998) 

* * * * * 

(b) ••• 

(4) Establishing constraints to preclude 
subjective adjustment of data to ensure that 
performance measurement remains realistic. 
The total allocated budget may exceed the 
contract budget base only after consultation 
with the Contracting Officer. For cost­
reimbursement contracts. the contract budget 
base shall exclude changes for cost growth 
increase, other than for authorized changes to 
the contract scope: and 

* * * * * 
(d) The Government may require integrated 

baseline reviews. Such reviews shall be 
scheduled as early as practicable and should 
be conducted within 180 calendar days after 
(I) contract award. (2) the exercise of 
significant contract options. or (3) the 
incorporation of major modifications. The 
objective of the integrated baseline review is 
for the Government and the Contractor to 
jointly assess areas. such as the Contractor's 
planning. to ensure complete coverage of the 
statement of work, logical scheduling of the 
work activities, adequate resourcing. and 
identification of Inherent risks. 

* * * * * 
98. Section 252.243-7002 is revised to 

read as follows: 

252.243-7002 Requests for equitable 
adjustment. 

As prescribed in 243.205-72, use the 
following clause: 

Requests for Equitable Adjustment (Mar 
1998) 

(a) The amount of any request for equitable 
adjustment to contract terms shall accurately 
reflect the contract adjustment for which the 
Contractor believes the Government is liable. 
The request shall include only costs for 
performing the change. and shall not include 
any costs that already have been reimbursed 
or that have been separately claimed. All 
Indirect costs included in the request shall be 
properly allocable to the change in 
accordance with applicable acquisition 
regular ions. 

(b) In accordance with I 0 U.S. C. 241 O(a) . 
any request for equitable adj ustment to 
contract terms that exceeds the simplified 
acquisition threshold shall bear, at the time 
of submission, the following certificate 
executed by an individual authorized to 
certify the request on behalf of the 
Contractor: 

I certify that the request is made in good 
faith, and that the supporting data are 
accurate and complete to the best of my 
knowledge and belief. 

(Official's Name) 

(Title) 
(c) The certification in paragraph (b) of this 

clause requires full disclosure of all relevant 
facts . including--

(!) Cost or pricing data If required in 
accordance with subsection 15.403-4 of the 
Federal Acquisition Regulation (FAR): and 

(2) Information other than cost or pricing 
data. in accordance with subsection 15.403-
3 of the FAR. including actual cost data and 
data to support any estimated costs. even if 
cost or pricing data are not required. 
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Defense Federal Acquisition Regulation Supplement 

Part 236-Construction and Architect-Engineer Contracts 

236.272 Prequalification of sources. 

(a) Prequalification procedures may be used when necessary to ensure timely and efficient 
performance of critical construction projects. Prequalification-

( 1) Results in a list of sources determined to be qualified to perform a specific 
construction contract; and 

(2) Limits offerors to those with proven competence to perform in the required manner. 

(b) The head of the contracting activity must-

( 1) Authorize the use of prequalification by determining, in writing, that a construction 
project is of an urgency or complexity that requires prequalification; and 

(2) Approve the prequalification procedures. 

(c) For small businesses, the prequalification procedures must require the qualifying authority 
to--

(1) Request a preliminary recorrunendation from the appropriate Small Business 
Administration regional office, if the qualifying authority believes a small business is 
not responsible; 

(2) Pennit the small business to submit a bid or proposal if the preliminary 
recorrunendation is that the small business is responsible; and 

(3) Follow the procedures in FAR 19.6, if the small business is in line for award and is 
found nonresponsible. 

236.273 Network analysis systems. 
Use head of the contracting activity approved procedures for preparing and using network analysis 
systems, whether contractor prepared, or Govenunent prepared. 

236.274 Construction in foreign countries. 

(a) In accordance with Section 112 of Pub. L. 104-32 and similar sections in subsequent 
military construction appropriations acts, military construction contracts that are 
estimated to exceed $1,000,000 and are to be performed in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in countries bordering the 
Arabian Gulf, shall be awarded only to United States firms, unless the lowest 
responsive and responsible offer of a United States firm exceeds the lowest responsive 
and responsible offer of a foreign firm by more than 20 percent 

(b) When a technical working agreement with a foreign government is required for a 
construction contract-

( 1) Consider inviting the Anny Office of the Chief of Engineers, or the Naval 
Facilities Engineering Command to participate in the negotiations. 

(2) The agreement should, as feasible and where not otherwise provided for in other 
agreements, cover all elements necessary for the construction that are required by 

DAC 91 -12 236.2-3 
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Part 252--Solicitation Provisions and Contract Clauses 

252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the United 
States that complies with the following: 

(l) The corporate headquarters are in the United States; 

(2) The fum has filed corporate and employment tax returns in the United States for a 
minimum of 2 years (if required), has filed State and Federal income tax returns (if 
required) for 2 years, and has paid any taxes due as a result of these filings; and 

(3) The fum employs United States citizens in key management positions. 

(b) Evaluation. Offers from fmns that do not qualify as United States finns wiU be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ is, ___ is not a United States firm. 

(End of provision) 

252.236-7011 Overseas Architect-Engineer Services--Restriction to United States Firms. 
As prescribed in 236.609-70(b), use the following provision: 

OVERSEAS ARCHITECT-ENGINEER SERVICES--RESTRICTION TO 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the United 
States that complies with the following: 

(1 ) The corporate headquarters are in the United States; 

(2) The fum has filed corporate and employment tax returns in the United States for a 
minimum of 2 years (if required), has filed State and Federal income tax returns (if 
required) for 2 years, and has paid any taxes due as a result of these filings; and 

(3) The fum employs United States citizens in key management positions. 

(b) Restriction. Military construction appropriations acts restrict award of a contract, 
resulting from this solicitation, to a United States firm or a joint venture of United 
States and host nation fmns. 

DAC91 -12 252.236-11 @ 
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One Hundred Fifth Congress 
of the 
United States of America 
AT THE FIRST SESSION 
Begun and held at the City of Washington on Tuesday, 

Y L. 105 

J 4' ~Jvr JJ-u;. 

the seventh day of January, one thousand nine hundred and 
ninety-seven 
An Act 
Making appropriations for military construction, family housing, 
and base realignment and closure for the Department of Defense for 
the fiscal year ending September 30, 1998, and for other purposes. 

[Italic->] Be it enacted by the Senate and House of 
Representatives of the United States of America in Congress 
assembled [<-Italic] , That the following sums are appropriated, 
out of any money in the Treasury not otherwise appropriated, for 
the fiscal year ending September 30, 1998, for military 
construction, family housing, and base realignment and closure 
functions administered by the Department of Defense, and for other 
purposes, namely: 

MILITARY CONSTRUCTION, ARMY 
For acquisition, construction, installation, and equipment of 

temporary or permanent public works, military installations, 
facilities, and real property for the Army as currently authorized 
by law, including personnel in the Army Corps of Engineers and 
other personal services necessary for the purposes of this 
appropriation, and for construction and operation of facilities in 
support of the functions of the Commander in Chief, $714,377,000, 
to remain available until September 30, 2002: [Italic->] Provided 
(<-Italic) , That of this amount, not to exceed $65,577,000 shall 
be available for study, planning, design, architect and engineer 
services, and host nation support, as authorized by law, unless the 
Secretary of Defense determines that additional obligations are 
necessary for such purposes and notifies the Committees on 
Appropriations of both Houses of Congress of his determination and 
the reasons therefor. 

MILITARY CONSTRUCTION, NAVY 
For acquisition, construction, installation, and equipment of 

temporary or permanent public works, naval installations, 
fa c ilities, and real property for the Navy as currently authorized 
by law, including personnel i n the Naval Facilities Engineering 
Command and other personal services necessary for the purposes of 
this appropriation, $683,666,000, to remain available until 
September 30, 2002: [Italic->) Provided [<-Italic] , That of this 
amount, not to exceed $46,489,000 shall be available for study, 
planning, design, architect and engineer services, as authorized by 
law, unless the Secretary of Defense determines that additional 
obligations are necessary for such purposes and notifies the 
Committees on Appropriations of both Houses of Congress of his 
determination and the reasons therefor. 

MILITARY CONSTRUCTION, AIR FORCE 
For acquisition, construction, installation, and equipment of 

temporary or permanent public works, military installations, 
facilities, and real property for the Air Force as currently 
authorized by law, $701,855,000, to remain available until 
September 30 , 2002 : [Italic->) Provided [<-Italic) , That of this 
amount, not to exceed $44,880,000 shall be available for study, 
planning, design, a'r c h itect and e ngineer services, as authorized by 
law, unl e s s the Secretary of Defense determines that additional 
obligations are necessary for such purposes and notifies the 
Committees on Appropriations of both Houses of Congress of his 
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determination and the reasons therefor. 
MILITARY CONSTRUCTION, DEFENSE-WIDE 

(INCLUDING TRANSFER OF FUNDS) 
For acquisition, construction, installation, and equipment of 

temporary or permanent public works, installations, facilities, and 
real property for activities and agencies of the Department of 
Defense (other than the military departments), as currently 
authorized by law, $646,342,000, to remain available until 
September 30, 2002: (Italic->] Provided [<-Italic) , That such 
amounts of this appropriation as may be determined by the Secretary 
of Defense may be transferred to such appropriations of the 
Department of Defense available for military construction or family 
housing as he may designate, to be merged with and to be available 
for the same purposes, and for the same time period, as the 
appropriation or fund to which transferred: [Italic->] Provided 
further [<-Italic] , That of the amount appropriated, not to exceed 
$48,850,000 shall be available for study, planning, design, 
architect and engineer services, as authorized by law, unless the 
Secretary of Defense determi nes that addit i onal obligations are 
necessary for such p urpos e s and notifies the Committees on 
Appropriati ons of both Houses of Congress of hi s determi nation and 
the reasons therefor. 

MILITARY CONSTRUCTION, ARMY NATIONAL GUARD 
For construction, acquisition, expansion, rehabilitation, and 

conversion of facilities for the training and administration of the 
Army National Guard, and contributions therefor, as authorized by 
chapter 133 o f title 10, United States Code, and Mil itary 
Construction Aut horization Acts, $118, 3 50 ,000, to r emain available 
until September 30, 20 02 . 

MILITARY CONSTRUCTION, AIR NATIONAL GUARD 
For construction, acquisition, expansion, rehabilitation, and 

conversion of facilities for the training and administration of the 
Air National Guard, and cont ributions therefor, as authorized by 
chapter 133 of title 10, Uni t ed States Code, and Military 
Cons truction Authoriza t i on Acts, $1 90,444, 000, to remain ava il able 
until Sep tember 30, 2002. 

MILITARY CONSTRUCTION, ARMY RESERVE 
For construction, acquisition, expansion, rehabilitati on, and 

conversion of facilities for the training and administration of the 
Army Reserve as authorized by chapter 133 of title 10, United 
States Code, and Military Construction Authorization Acts, 
$7 4,167 ,000, to remain available until September 3 0, 2002 . 

MILITARY CONSTRUCTION, NAVAL RESERVE 
For c ons truc tion, acquisi ti on, expans ion, rehabilit a tion, and 

conversion of faciliti es for the tra ining and admini s tration o f the 
reserve components of the Navy and Marine Corps as authorized by 
cha pte r 133 of t itle 10, United States Code, and Military 
Construction Aut horization Acts, $ 47, 329 , 000 , t o remain available 
until September 3 0, 2 002. 

MI LITARY CONSTRUCTION, AIR FORCE RESERVE 
For cons truction, acqui s ition, expans i on, rehabilit a tion, and 

c o nvers i on o f faciliti es f or t he tra ining and administration of t h e 
Ai r Fo r c e Reserv e as a u t horize d b y chapte r 133 o f t itle 10, United 
States Code, and Milita ry Construction Authoriza tion Acts, 
$ 30, 2 43 ,000, t o remain available until Septembe r 30, 20 02. 

NORTH ATLANTI C TREATY ORGANIZATION 
SECURITY INVESTMENT PROGRAM 

For t he Unite d Sta tes s ha r e of the cos t of the North Atlantic 
Treat y Or ga nization Securit y Investme nt Program f o r the acqui s ition 
and c ons truc tion of military f a cili t ies and installations 
(inc lud i n g internat i onal military headquart e rs ) and f o r r e lated 
expenses for the collec tive defens e of the Nor t h Atlan t i c Treaty 
Area as authorize d in Milita r y Construc tion Authorizati on Acts and 
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section 2806 of title 10, United States Code, $152,600,000, to 
remain available until expended. 

FAMILY HOUSING, ARMY 
For expenses of family housing for the Army for construction, 

including acquisition, replacement, addition, expansion, extension 
and alteration and for operation and maintenance, including debt 
payment, leasing, minor construction, principal and interest 
charges, and insurance premiums, as authorized by law, as follows: 
for Construction, $197,300,00 0, to remain available until September 
30, 2002; for Operation and Maintenance, and for debt payment, 
$1,140,568,000; in all $1,337,868,000. 

FAMILY HOUSI NG , NAVY AND MARINE CORPS 
For expenses of family housing for the Navy and Marine Corps for 

construction, including acquisition, replacement, addition, 
expansion, extension and alteration and for operation and 
maintenance, including debt payment, leasing, minor construction, 
principal and interest charges, and insurance premiums, as 
authorized by law, as follows: for Construction, $393,832,000, to 
remain available until September 30, 2002; for Operation and 
Maintenance, a nd for debt payment, $976,504,000; in all 
$1,370,336,000. 

FAMILY HOUSING, AIR FORCE 
For expenses of family housing for the Air Force for 

construction, including acquisition, replacement, addition, 
expansion, extension and alteration and f or operation and 
maintenance, including debt payment, leasing, minor construction, 
principal and interest charges, and insurance premiums, as 
authorized by law, as follows : for Construction, $295,709,000, to 
remain available until September 3 0, 2002 ; for Operation and 
Maintenance, and for debt payment, $830,234,000; in all 
$1,125,943,000. 

FAMILY HOUSING, DEFENSE-WIDE 
For expenses of family housing for the activities and agencies of 

the Department o f Defense (other than the military departments) for 
construction, including acquisition, replacement, addition, 
expansion, extension and alteration, and for operation and 
maintenance, leasing , and minor construction, as authorized by l aw, 
as follows: for Construction, $4,950,000, to remain avai lable until 
September 30, 2002 ; for Operation and Maintenance, $32,724,000; in 
all $37,674,000. 

BASE REALIGNMENT AND CLOSURE ACCOUNT, PART II 
For deposit into the Department of Defense Base Closure Account 

1990 established by section 29 06(a) (1) of t he Department of Defense 
Authorization Ac t, 1991 (Public Law 1 01-510 ) , $116,754,000, to 
remain available until expended: [Italic- > ] Provided [<- Italic] 
That not more t han $105,224,000 of the funds appropriated herein 
shall be available solely for environmental restoration, unless the 
Secretary of Defense determines that additional obligations are 
necessary for such purpo s es and notifies t he Committees on 
Appropriat ions of both Houses of Congress of his determination and 
the reasons therefor. 

BASE REALIGNMENT AND CLOSURE ACCOUNT, PART III 
For deposit into the Department of Defense Base Closure Account 

199 0 established by section 2 906(a) (1) of the Department of Defense 
Authorization Act, 1991 (Publi c Law 101-510), $768,702,000 , to 
remain available until expended: [Italic-> ] Provided [<- Italic ] 
That not more tha n $398,499,0 00 of the funds appropriated herein 
shall be available solely fo r environmental restoration, unl ess the 
Secretary of Defense determines t hat addition a l obligations are 
necessary for such purposes and notifies the Committees on 
Appropri ations of both Hous es of Congress of his determination a nd 
the reas ons therefor . 

BASE REALIGNMENT AND CLOSURE ACCOUNT, PART IV 

·~ \...:Y 
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For deposit into the Department of Defense Base Closure Account 
1990 established by section 2906 (a) (1) of the Department of Defense 
Authorization Act, 1991 (Public Law 101-5 10 ), $1,175,398,000, to 
remain availabl e until expended: [Italic->] Provided [<-Italic] 
That not more than $353,604,000 of the funds appropriated herein 
shall be available solely for environmental restoration, unless the 
Secretary of Defense determines that addit i onal obliga t ions are 
necessary for such purposes and notifies the Committees on 
Appropriations of both Houses of Congress of his determination and 
the reasons therefor. 

GENERAL PROVISIONS 
SEC. 101. None of the funds appropriated in Military Construction 

Appropriations Acts shall be expended for payments under a 
cost-plus -a-fixed-fee contract for work, where cost estimates 
exceed $25,000, to be performed within the United States, except 
Alaska, without the specific approval in writing of the Secretary 
of Defense setting forth the reasons there f or: [Italic->] Provided 
[<-Italic] , That the foregoing shall not apply in the case of 
contracts for environmental r estoration at an installation that is 
being closed or realigned where payments are made from a Ba s e 
Realignment and Closure Account. 

SEC. 102 . Funds appropriated to the Depa r tme nt o f Defe nse for 
construction shall be available for hire o f passenger motor vehicles. 

SEC. 103. Funds appropriated to the Depa r tment of Defense for 
construction may be used for advances to the Federal Highway 
Administration, Department of Transportation, for the construction 
of acces s roads a s a uthori z ed b y s e ction 210 of title 23, United 
States Code , when pro ject s au t ho r i zed t here in are certified as 
importan t to t h e national defe n s e by the Se cretary of Defense. 

SEC. 104. None of the funds appropriate d in this Act may be used 
to begin construction of new bases inside the continental United 
States for which specific appropriations have not been made. 

SEC. 105. No part of the f unds provide d in Military Construction 
Ap prop r ia t ions Ac t s s hall b e used for purcha s e of land or land 
easements in excess of 100 per c e ntum of the value a s determined b y 
the Army Co r ps of Engineers o r the Naval Facili t i es Eng ineering 
Command , except: (1) where there is a dete r mination of value b y a 
Federal court; or (2 ) purchases negotiated by the Attorney General 
or his designee; or (3) where the estimated value is less than . 
$ 2 5,000; or (4 ) as otherwise de t ermined by the Secreta ry o f Defens e 
t o b e in the public interes t . 

SEC. 10 6 . None of the f unds a pp r opria t ed in Military Const ruc tion 
Approp riat ions Acts shall b e used to: ( 1 ) acquire land; (2) provide 
f o r s i t e preparation; or (3) install utilities f o r a ny family 
hous ing, e xcept housing for which funds have been made availabl e i n 
annual Military Constructi on Appropriations Acts. 

SEC. 107. None of the funds appropriate d in Military Constructi on 
Appropriations Act s for minor cons truction may be used to transfer 
or relocate any act i v i t y from one base or installation to another, 
without pri o r notifica tion t o the Committ ees on Appropriation s . 

SEC. 1 08 . No part of the funds appropriated in Mil itary 
Cons truction Appropri a tions Acts may b e u s ed fo r the p r o cure me nt of 
steel f o r a ny construction p r oject o r a ctivi ty for whi c h American 
s t ee l produce r s , fabri cators , a nd manufac tur e r s have been denied 
the opportunity to compete for s uch s t e el p r ocurement. 

SEC. 109. None o f the funds available t o the Depa rtment of 
De f e n se for military constru c tion or f amily hous ing during t h e 
c urrent fi scal yea r may b e u s ed to pay .rea l property taxes in a ny 
fo r e ign nat i on. 

SEC. 110 . None o f t h e f unds a pp r opria t e d in Mi l ita r y Constru ction 
Appropr i ations Act s ma y b e used t o ini t iate a new installation 
overs e as wi t hout p rior notifi c a ti on to the Committees on 
App ropriations. 
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SEC. 111. None of the funds appropriated in Military Construction 
Appropriations Acts may be obligated for architect and engineer 
contracts estimated by the Government to exceed $500,0 00 for 
projects to be accomplished in Japan, in any NATO member country, 
or in countries bordering the Arabian Gulf, unless such contracts 
are awarded to United States firms or United States firms in joint 
venture with host nation firms. 

SEC. 112. None of the funds appropriated in Military Construction 
Appropriations Acts for military construction in the United States 
territories and possessions in the Pacifi c and on Kwaja l ein Atol l , 
or in countries bordering t he Arabian Gulf, may be used to award 
any contract estimated by t he Government to exceed $1, 000 ,000 to a 
foreign contractor: [Italic->] Provided [<-Italic] , Th at this 
sec tion s hall not be appl i cable to contract awards for which the 
lowest responsive and responsible bid of a United States contractor 
exceeds the lowest responsive and respons ible bid of a foreign 
contractor by greater than 20 per centum: [Italic->] Provided 
further [<-Italic] , That this section shall not apply to contract 
awards for military construction on Kwajalein Atoll for which the 
lowest responsive and responsible bid is submitted by a Marshallese 
c ontra ctor. 

SEC . 113 . The Secretary of Defense is to inform the appropriate 
committees of Congress, including the Committees on App ropriations, 
of the plans and scope of any proposed mil i tary exercise involving 
United States personnel thirty days prior to its occurring, if 
amounts expended for construction, either temporary or permanent, 
are anticipated to exceed $1 00,000. 

SEC. 114 . Not more than 20 per centum of the appropr i ations in 
Military Construction Appropriations Acts which are limited f or 
obligation durin g the current f iscal year shall be obligated during 
the last two months of the fiscal year. 

{TRANSFER OF FUNDS ) 
SEC. 115. Funds appropriated to the Dep a r tment of Defense for 

construc tion in prior years shall be available f o r construction 
authorized f o r each such military department by the authorizations 
enacted into law during the current sess ion of Con g r ess. 

SEC. 116 . For milita ry construction or family housing p rojects 
that are being completed with funds otherwise expired or lapsed fo r 
obligation, expired or lapsed funds may be used to pay the cost of 
associat ed supervi s ion, inspec t ion, overhead, engineering and 
d esign on those projects and on subsequent claims, if any. 

SEC. 117. Notwithstanding any other provision of law, any funds 
appropriate d to a military· department or defense agency fo r the 
construc ti on of military pro jects may be obligated f or a mili tary 
const ru c tion project or contract, or f or any portion o f such a 
project or contract, at any time before the end of the fourth 
fi scal year after the fis ca l year for whi ch funds for such proj ect 
were appropriated if the funds obligat ed f or such p roject: (1 ) are 
obligated from funds a vai lable f or mil itary con s t r u c ti o n projects 
and (2) do not excee d the amount appropriated f or s u ch project , 
p lus any amount by which the cos t o f such proj ect i s increased 
pursuant to law. 

(TRAN SFER OF FUNDS) 
SEC. 118 . During the five- yea r period afte r appropriations 

availabl e to the Department o f De f e nse fo r military constru c tion 
a nd f amil y housing operation and maintenanc e and construction have 
expired for obligation, upon a determination that such 
app r opriations will not b e neces s a ry for the liquidat i on of 
ob l igat i ons o r for ma king a uthorized adj ustments to such 
app r opriati ons fo r obl i ga tions inc u rred d u r i ng t h e pe r i od o f 
availability of such appropriations, unobligated balances of s uch 
appropriations may be transferred into the approp riati on ' Foreign 
Cu rrenc y Fluctuatio n s , Constructi on, De fen se' to be me rged with and 
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to be available for the same time period a nd for the same purposes 
a s the appropri ation to which transferred. 

SEC. 119. The Secretary of Defense is to provide t he Committees 
on Appropriations of the Senate and the House of Rep resentatives 
with an annual report by February 15, containing deta i ls of the 
specific actions proposed to be ta ken by the Department of Defense 
during the current fiscal year to encourage other member nations of 
the North Atlant ic Treaty Organization, Japan, Korea, and United 
States allies bordering the Arabian Gulf to assume a greater share 
of the common defense burden of such nations and the United States . 

(TRANSFER OF FUNDS ) 
SEC. 120 . During the current fiscal year, in addition to any 

other transfer authority available to the Department of Defense, 
proceeds deposited t o the Department of Defense Base Closure 
Account established by section 207( a) (1) of the Defense 
Authorization Amendments and Base Closure and Realignment Act 
(Public Law 100-52 6) pursuant to section 207 (a) (2) (C) o f such Act, 

may be transferred to the account established by section 2906(a) (1) 
of the Department of Defense Authorization Act, 1991, to be merged 
with, and to be available f o r the same purposes a nd the same time 
period as that account. 

SEC . 121 . No funds appropria t ed pursuant t o thi s Act may be 
expended by an entity unless the entity agrees that in expending 
t he assistance the entity will comply with sections 2 through 4 of 
the Act of March 3, 1933 (4 1 U.S.C. 10a- 10c , popularly known as the 
'Buy America n Act'). 

SEC . 12 2 . (a) In the case of any equipment or products that may 
be autho rized to b e purchased with financia l ass i stance provided 
u nd er this Act, it is t h e sense of t he Congress t hat entities 
receiving such assistance should, in exp ending the ass is tance, 
purchase only American-made equipment and products. 

(b) In providing finan cial assistance under this Act, the 
Secretary of the Treasury shall provide t o each recipient of the 
assi s tance a notice describing the statement made in subsecti o n (a ) 
by the Congress. 

(TRANSFER OF FUNDS) 
SEC . 123 . (a) Subject to t hirty days prior n otifica t ion t o the 

Commi ttees on Appropriations, such additional amounts as may be 
determi ned by the Secretary o f Defense may be transferred to the 
Department of Defense Family Housing Improvement Fund from amounts 
appropriated for construction in 'Family Hous ing ' accounts, to be 
merged with and to be avai l abl e f o r the same purposes and f or the 
same period o f time as amoun ts appropriated direct l y t o t he Fund: 
[Italic-> ] Pr ovided [<- Italic] , Tha t appropriations made available 
to the Fund shall be available to cover the costs , as defined i n 
section 502 (5) of the Congressional Budget Act o f 1974, o f direct 
l oans or loan gua rantees issued by the Department o f Defense 
pursuant to the provisions of subchapter I V o f c hapter 169, tit l e 
10 , United States Code, pertaining to a l ternati ve means o f 
a c quiring and improving military family housing and supporting 
faciliti e s. 

(b) Subj ect t o thirty days prior notification to the Committe es 
on Appropri ations, such additi onal amounts as may be determined by 
t he Secretary o f Defense may be transferred t o the Department of 
Defe n se Mi litary Unaccompani ed Housing Improveme n t Fund f r om 
amounts appropriated f or the acqui s i t ion or construct i on of 
military unaccompani ed h ousing in 'Mili tary Const r uction ' account s , 
t o be merged with and to be avai l abl e f o r the same purposes and fo r 
the same period of time as amounts appropriated direct ly to the 
Fund: [I tali c - > ] Provided [<- I tali c ] , That app r opr i ation s ma de 
availab l e to the Fund s hall be available to cover the c os ts , as 
defined in sect i on 502(5) o f the Congressional Budget Ac t of 1974, 
of direct loans o r l oan guarantees i ssued by the Department o f 
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Defense pursuant to the provisions of subchapter IV of chapter 169, 
title 10, United States Code, pertaining to alternative means of 
acquiring and improving military unaccompanied housing and 
ancillary supporting facilities. 

SEC. 124. Notwithstanding any other provision of law, 
appropriations made available to the Department of Defense Family 
Housing Improvement Fund shall be the sole source of funds 
available for planning, administrative, and oversight costs 
incurred by the Housing Revitalization Support Office relating to 
military family housing initiatives and mi litary unaccompanied 
housing initiatives undertaken pursuant to the provisions of 
subchapter IV of chapter 169, title 10, United States Code, 
pertaining to alternative means of acquiring and improving military 
family housing, military unaccompanied housing, and supporting 
facilities. 

SEC. 125. Notwithstanding any other provisions in this Act, the 
following accounts are hereby reduced by the specified amounts-­

'Military Construction, Army', $7,900,000; 
'Military Construction, Navy', $5,600,000; 
'Military Construction, Air Force', $7,600,000; 
' Military Construc tion, Defense-wide', $6,100,000; 
'North Atlantic Treaty Organization Security Investment 

Program', $1,000,000; 
'Base Realignment and Closure Account, Part III', $8,000,000; 
'Base Realignment and Closure Account, Part IV', $8,000,000; 
'Family Housing, Army', $36,700,000; 
'Family Housing, Navy and Marine Corps', $13,100,000; 
' Family Housing, Air Force', $14,700,000; and 
' Family Housing, Defense- wide', $10 0 ,000. 

SEC. 126. Notwithstanding any other provision of law, from the 
funds appropriated in this Act for Military Construction, Army, the 
Secretary of the Army is directed to complete, using an Unspecified 
Minor Construct i on project, the Special Forces (Diver) Tr aining 
Facility at Key Wes t Naval Air Station, Florida, as au t horize d in 
the Military Construction Authorization Act for Fiscal Years 1990 
and 1991 (Public Law 101-1 8 9 ). 

SEC. 127. {a) LEASE OF PROPERTY AUTHORI ZED- Notwithstanding any 
other provision of law, the Secretary of the Navy (hereinafter 
referred to as the · secretary') may lease, without monetary 
consideration, to the city and county of Honolulu {hereinafter 
referred to as the ' city') a parcel of land consisting of 
approximately 30 0 acres on Waipio Peninsula, Honolulu, Hawaii 
{hereinafter referred t o as the ' parcel' ) . 

(b) RELATED EASEMENT- The Secretary may also grant, wi t hout 
monetary cons i deration, an easement on, over, under and across that 
certain real property known as Waipio Point Access Road for access 
to and operation of the parcel. 

(c ) TERM- The term of the leas e and easement authorized under 
this section shall be fifty (50) years. 

{d) CONDITION OF USE- The leas e and eas ement au t horized under 
subsec tions {a) and {b) sha l l be sub ject t o the f ollowing conditi ons: 

(1) The c ity shall use the parcel for devel opment and 
operation of a public soccer park and related recreational 
facilitie s , and for other c ivic and public purposes as may be 
a pproved by the Secretary . 

(2) Fa c ilities developed on the parcel s hall be f or public 
u s e a nd b enefit; howe ver, usage f ees may be charged to de fray 
facility operating and mainte n a n c e cos ts. 

(3) The city s h a ll comply with all explosive sa f e ty c ri teria 
a ffe c ting t h e c i ty ' s use of the leas e a nd easeme nt a r eas , as 
e s tablishe d by the Secretary in connection with the explos ive 
safety areas s upporting the ordinanc e handling wharves located 
at West Loc h Bran ch, Nav a l Maga zine, Lualualei, Hawaii. 

(CJ) 
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(4) The city shall, at its own cost and to the satisfaction 
of the Secretary, make any and all improvements to Waipio Point 
Access Road which the city determines are necessary to provide 
onstreet parking along said road, and adequate access to the 
parcel, including, but not limited to, any necessary 
appurt e nant utility and drainage improvements. During the term 
of said easement, the cost of maintenance, repair and 
replacement of said road and improvements shall be borne by the 
city. 

(5) The city shall install a non-potable irrigati on water 
delivery s ys tem to service the parcel, and in doi ng so, the 
city shall size transmission lines capable of delivering 
approximately 2.5 million additional gallons of irrigation 
wa t e r per day to agricultural lands on Waipi o Peninsula under 
the control of the Secretary. 

(e) TERMINATION- If the Secretary determines at any time that the 
parcel is not being used for a purpose specified in subsection 
(d) (1), the lease and easement authorized unde r subsections (a) and 
(b) may be terminated, and al l right, titl e, and interest in and to 
such real property, including any improvements thereon, shall 
revert to the United States, and the United States sha ll have the 
right of immediate entry thereon. 

(f) EFFECT OF EXPIRATION OF LEASE- Unless otherwise specifically 
provided for in this section, at the end of the lease and easement 
term, the city shall either convey, without reimbursement, to the 
United States, all right, title, a nd interest of the city in and to 
the improvements subject to said lease and easement, or restore, to 
the extent practicable, the lease and easement areas to the 
satisfaction of t he Secretary . 

(g) DESCRIPTION OF PROPERTY- The exact acreage and legal 
description of the property subject to this section shall be 
determined by a survey satisfactory to the Secretary. The cost of 
such survey shall be borne by the city. 

(h) ADDITIONAL TERMS AND CONDITI ONS- The Secretary may require 
such additional terms and conditions in connection with t h e l ease 
and easement to be granted under t his section as the Secretary 
considers appropriate t o protect the interests of the Uni ted States. 

SEC. 128. (a) Not later than 60 days befo re issuing any 
solicitation for a contract with the private sector for military 
family housing o r mil itary una ccompanied hous ing, the Secretary o f 
the military department con cerned s hall submit to the congress i onal 
defense committees t he noti c e des c ribed in subsection (b) . 

(b) ( 1) A noti c e referred to in subsect i on (a) is a notice o f any 
guarantee (inc luding t he making of mortgage or rental payments) 
proposed to be made by the Secretary t o the private party under the 
contract involved in the event of--

(A) the c l osure or realignment of the installati on f o r wh ich 
h ousing is provided u nder the contract ; 

(B) a r educt i on in f orce of units stationed a t such 
ins tallation; or 

(C) the extended deployment overseas of unit s stationed a t 
s u ch insta llation. 

(2 ) Each noti ce under this subsection shall spe cify the nature o f 
the guarantee i nvolved and assess the extent and like lihood, if 
any, of the liability o f t h e Federal Government with respect to the 
guarantee. 

( c ) In this sec tion, the term ' congressional defense committees ' 
means the following: 

(1) Th e Committee on Armed Servi ces a nd the Mi l itary 
Construct ion Sub c ommittee, Committee on Appropriat i ons o f the 
Senate. 

(2) The Commi ttee on Nati onal Secu rity and the Mi l itary 
Cons truct i on Sub committee, Commit tee on Appropriati ons of the 

10!1/97 3:33 PM 
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House of Representatives. 
This Act ma y be cited as the 'Military Construction 

Appropriations Act, 1998'. 
Speaker of the House of Representatives. 
Vice Presiden t of the United States and 
President of the Sena te. 
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.. --~· ;· c?. ._l(b_)(6_) -~'--' 
10/30/98 11 :44 AM 

To (b)(6) 

Subject: Conversion of Interim Rules to Final Rules Without Change 

-

I'm planning to process the following rules as a group. The information that I have shows that all are 
conversions of interim rules to final rules without change. If the status of any of these has changed, or if 
there are any others that should be added, please let me know. Thanks. 

97 -D325 List of Firms Not Eligible for Defense Contracts 
98-D011 Direct Award of 8(a) Contracts 
97 -D323 Comprehensive Subcontracting Plans 
98-D016 Waiver of 10 U.S.C. 2534--United Kingdom 
97 -D312 Allowability of Costs for Restructuring Bonuses 
97-D313 Restructuring Costs 
97 -D307 Construction in Foreign Countries 



.1. 

Case Manager: 

APPROVEDDFARSCOVERAGE 
TRANSMITTAL FORM (6/90) 

Date: June 5, 1998 

DAR Case No: 97-D307 DAR Case Title: Construction in Foreign Countries 

DFARS Cite(s): 236.102, 236.274, 236.570, and 252.236 

Check One: Final X Interim Info 

DAC Intro Item: 

This fmal rule fmalizes without change the interim rule published as Item XXIII ofDAC 91-13. The rule 
amends DF ARS Part 236 and the clause at 252.236-70 I 0 and adds a new clause at 252.236-7012 to 
implement Section 112 of the Fiscal Year 1998 Military Construction Appropriations Act (Pub. L. I 05-45). 
Section 112 provides that the 20 percent preference for United States ftrms, when using military 
construction appropriations for military construction contracts that are estimated to exceed $1,000,000 and 
are to be performed on Kwajalein Atoll, does not apply to contract awards for which the lowest responsive 
and responsible offer is submitted by a Marshallese firm. 

Public Comment: 

(Interim Rule) Comments invited day comment period. 
- - - (Interim/Final Rule) Does not have significant effect beyond internal operating procedures or 

significant cost or administrative impact on contractors. 
X (Final Rule) Comments were requested on March 9, 1998 63 FR 11522 ------

Reg Flex: 

(Interim Final Rule) Does not apply. Rule does not constitute significant revision. - -- (Final Rule) Applies. A final RF analysis is attached. ---X (Final Rule) DoD certifies that final rule will not have significant economic impact because 

it is estimated that DoD does not award more than 2 contracts per year that are for military 
construction on Kwajalein Atoll and exceed $1,000,000. 

(Interim Rule) Applies. May have significant economic impact because - --

Initial RF analysis forwarded to SBA. --- Initial RF analysis delayed because - --
but will be forwarded by 

~~~~~~~~~----~-~--~ (Interim Rule) Applies but not expected to have significant economic impact. No RF Analysis 

Paperwork Reduction 

(Interim/Final Rule) No information collection requirements. 
, . (Interim Rule) Applies. OMB approval requested. 

----,'--
X (Final Rule) Applies. OMB approved. Control number: 0704-0255 

... :'fhis rule does not result in any increase in information collection requirements. 

Deviations: Interim Rule: 

No. --- Determination of Urgency attached ---

--- Yes. Deviation approval request attached. 



APPROVED DFARS COVERAGE 
TRANSMITTAL FORM (6/90) 

Case Manager: l(b)(6) Date: November 20, 1997 

DAR Case No: 97-D307 DAR Case Title: Construction in Foreign Countries 

DFARS Cite(s): 236.102, 236.274, 236.570, and 252.236-70 I 0 

Check One: Final Interim X Info 

DAC Intro Item: 

This interim rule amends DFARS Part 236 and the clause at 252.236-70 I 0 to implement Section 112 of the 
Fiscal Year 1998 Military Construction Appropriations Act (Pub. L. 1 05-45). Section 112 provides that the 
20 percent preference for United States ftrms, when using military construction appropriations for military 
construction contracts that are estimated to exceed $1,000,000 and are to be performed on Kwajalein Atoll, 
does not apply to contract awards for which the lowest responsive and responsible offer is submitted by a 
Marshallese ftrm. 

Public Comment: 

X (Interim Rule) Comments invited 60 day comment period. 

--- (Interim/Final Rule) Does not have significant effect beyond internal operating procedures or 
significant cost or administrative impact on contractors. 

--- (Final Rule) Comments were requested on FR 

Reg Flex: 

---

(Interim Final Rule) Does not apply. Rule does not constitute significant revision. 
(Final Rule) Applies. A final RF analysis is attached. 
(Final Rule) DoD certifies that final rule will not have significant economic impact because 

(Interim Rule) Applies. May have significant economic impact because 

Initial RF analysis forwarded to SBA. ---
Initial RF analysis delayed because 

but will be forwarded by 
x (Interim Rule) Applies but not expected to have significant economic impact. No RF Analysis 

It is estimated that DoD does not award more than 2 contracts per year that are for military construction on 
Kwajalein Atoll and exceed $1 ,000,000. 

Papenvork Reduction 

(Interim/Final Rule) No information collection requirements. 
(Interim Rule) Applies. OMB approval requested. 

x (Final Rule) Applies. OMB approved. Control number: 0704-0255 
This rule does not result in any increase in information collection requirements. 

Deviations: Interim Rule: 

No. x Determination of Urgency attached 
---

Yes. Deviation approval request attached. ---



DFARS Case 97-0307 
Construction in Foreign Countries 
Interim Rule 

* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT -ENGINEER CONTRACTS 

* * * * * 

236.102 Definitions. 

* * * * * 
[(3) "Marshallese firm" is defined in Alternate I of the provision at 252.236-7010, 

Overseas Military Construction-Preference for United States Firms.] 

(J(4])"Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

(4[5])"United States firm" is defmed in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Firms, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Firms. 

* * * * * 

236.274 Construction in foreign countries. 

(a) In accordance with Section 112 of Pub. L. 104 32 [105-45] and similar 
sections in sHbseqHent military construction appropriations acts, military 
construction contracts[, funded with military construction appropriations,] 
that are estimated to exceed $1,000,000 and are to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to United States 
firms, unless[-
(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 
(2) The_contract is for military construction on Kwajalein Atoll and the 
lowest responsive and responsible offer is submitted by a Marshallese 
firm]. 

* * * * * 



236.570 Additional provisions and clauses. 

* * * * * 

(c)[(l)] Use the provision at 252.236-7010, Overseas Military Construction-­
Preference for United States Firms, in solicitations for military construction 
contracts[, funded with military construction appropriations,] that are 
estimated to exceed $1,000,000 and are to be performed in the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I ifthe solicitation is for 
construction on Kwajalein Atoll.] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c)[(l)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

(1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of 2 years (if required), has filed State and Federal income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ 1s, ___ is not a United States firm. 

(End of provision) 
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[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) of the basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than SO percent owned by citizens of 
the Marshal) Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm has done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

(ii) Substantially all ofthe firm's directors oflocal operations, senior staff 
and operating personnel are resident in the Marshall Islands or are U.S. 
citizens; and 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands. 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 
States firm. 

(c) Status. The offeror is a United States firm; _ ___ a Marshallese 
firm; Other.] 
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DFARS Case 97-D307 
Construction in Foreign Countries 
Draft Interim Rule - (Revised definition of Marshallese 
firm) 

* * * * * 

PART 225-FOREIGN ACQUISITION 

* * * * * 

225.7003 Restriction on overseas military construction. 
For restriction on award of military construction contracts to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, see 236.274(a). 

* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

***** 

236.102 Definitions. 

* * * * * 

[(3) "Marshallese firm" is defined in Alternate I of the provision at 252.236-7010, 
Overseas Military Construction-Preference for United States Firms.] 

(J.[4])"Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

( 4[5])"United States finn" is defined in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Firms, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Firms. 

* * * * * 
236.274 Construction in foreign countries. 

(a) In accordance with Section 112 ofPub. L. 104 32 [105-45] and simila-r 
sections in subsequent military construction appropriations acts, military 
construction contracts[, funded with military construction appropriations,] 
that are estimated to exceed $1,000,000 and are to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to United States 
firms, unless[-

/1 



(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 
(2) The_contract is for military construction on Kwajalein Atoll and the 
lowest responsive and responsible offer is submitted by a Marshallese 
firm]. 

* * * * * 

236.570 Additional provisions and clauses. 

* * * * * 

(c)[(l)] Use the provision at 252.236-7010, Overseas Military Construction-­
Preference for United States Firms, in solicitations for military construction 
contracts[, funded with military construction appropriations,] that are 
estimated to exceed $1,000,000 and are to be performed in the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I if the solicitation is for 
construction on Kwajalein Atoll.] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c)[(1)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

(1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of2 years (if required), has filed State and Federal income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror _ _ _ Is, ___ is not a United States firm. 
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(End of provision) 

[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) ofthe basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than 50 percent owned by citizens of 
the Marshall Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm has done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

(ii) Substantially all of the firm's directors of local operations, senior staff 
and operating personnel are resident in the Marshall Islands; and 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands. 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 
States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 

3 
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partDerabip which doee not meet. t.be 

teat in l2'.18.31(a)(2)(1) for eUgtbUitJ­
baaed on ownerahlp by oltbena of the 
cooperating country (i.e., it Ia a tor­
eil'n-owned. looa.l tlrm) wtll be eligible 
if lt Ia determined by USAID to be aa 
Integral part of the looa.l economr. 
However, auch a determ.tnation Ia ooa­
tlnpnt on ftnt uoerta.lnlJllr that no 
United State. conatruotton compt.D,J 
with the required oapa.billty Ia cur­
rently operat.tng tn the oooperat1J1r 
country or, if there ia such a oompaey, 
tba.t it 1a not interested 1n btddt.ne for 
the poopoeed contr'aet. 

(b) A foreign-owned looal ft.rm Ia aa 
integral part of the local eoonomr pro. 
v1ded: 

(1) It baa done bwlineaa ln the cooper­
atinar oouotcy on a continuing buia ror 
not lees t.ha.n throe yean prior to tbe 
luua.noe d&te of invitations for blcll or 
requeata for propoeala to be ftD&DCed bJ 
USAID; 

<2l .lt bu tt. d.emonatol.ted cap&blliLJ 
to UJJ48rta.ke tbe pro~ aot.ivtty; 

(3) .All, or eubetan.ttaJly all, of ita dl­
rectona of loeal <o~ttona. aenior atiJ! 
&lld. operatJne penoJU18l are reeident 1D 
tbe · oooperattftlr ·co~gy; 

(4) ~oat ot Jt.a operat.tng equipment 
&Dd ...,Ileal J)laat •are• 1n tbe ooopen.t­
tqoouagy. --.......................... 

01t1Hna • t>f a.QY cou.ntcy or area not 
lnchlded< In . ()e()CraphiO Code •· aDd 
ftrrnil ~ orgw-.ttonalocated in, or­
p.n.lsed u.nd.er the lawa or, or owned .Lo 
any • :part by etttuna or organtzat.lona oc 
any country or area not included In Ge­
ographic Code 936 are tneUgible ror n­
nano101r by USAID u supplier& of aerv· 
toea, or as agenta tn connection wlt.b 
the supply of aervioea. The llmJted ez­
oeptiona to tbia rule are: 

(a) Individuala lawtu.lly admitted Cor 
perma.nent reaid.ence in tbe United 
State. are eligible, as indivtdua.la or 
ownen, rep.rd.l8118 of their ottJI,enahip. 
and 

(b) The Procurement Executive ma.Y 
authorise the ellgiblllty of o~­
tiona havinar mtntmal ownarahiP by 
oitizena or orgaaiaatioJUI of DOD~ 
lrf&phlo Code 119& countriea. 
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INTEhJFFICE MEMORANDu1d 

Sensitivity: COMPANY CONFIDENTIAL Date: 
From: 
Dept: 
Tel No: 

To: L..~(b-)(6_) ___ __, 

03-Nov-1997 01:44 pm 
Pete Bryan 
Penta_gon 3C7 62 

[(b>{2) =----__j 

Subject: DFARS Case 97- 0307 , Construct i on i n Foreign Countries 

Amy, I think the definition of a "Marshallese firm" should include a 
requirement that at least 51 percent of the firm should be owned by 
Marshallese. This is similar to the requirement that a small disadvantaged 
business concern must have at least 51 percent ownership by individuals that 
are both socially and economically disadvantaged. If this ownership provision 
is not included in the definition, it may be possible for persons other than 
Marshallese to own these companies and benefit from the 20 percent preference . 
I do .not have any other comments. Pete Bryan 



INTEk0FFICE MEMORANDl.H\1 
(Draft) 

Date: 
From: l(b)(6) 
Dept: .__ ___ -.~ 
Tel No: 

To: Pete Bryan (bryanpa@AM@ZEUS) 

Subject: Re: DE"'ARS Case 97-D307, Construction in foreign Countries 

Pete: The Army is probably going to request that the DAR Council stay out of 
this, and let the Ar my implement it, since only the Army does construction on 
Kwajale in Atoll. However, since we already have a clause implementing the rest 
of the section in the DFARS, there is some precedent for dealing with this 
variation for Kwajale i n Atoll in the DFARS, even though it affects only the 
Army. 

Apparently the firm which this law was inte€hed to benefit is not owned or 
operated by Marshallese citizens . 

If we deci f de to go ahead with DFARS coverage, I have done further 
research and propose the attached revised definition, based on the regulations 
at 22 CFR 228, relating to the nationality rule for suppliers of services of 
the Agency for I nternational Development (referenced in 4 8 U.S.C. 1906, 
Construction contract assistance, r elating to assitance for the Governemnts of 
the Federated States of Mi~nesja and rf the Marshall Islands). Any comments? 

(b)(6) 



DFARS Case 97-0307 
Construction in Foreign Countries 
Draft Interim Rule - (Revised definition of Marshallese 
firm) 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than 50 percent owned by citizens of 
the Marshall Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm has done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

(ii) Substantially all of the firm's directors of local operations, senior staff 
and operating personnel are resident in the Marshall Islands; and 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands.] 



INTERoFFICE MEMORANDU1V1 

Sensitivity: COMPANY CONFIDENTIAL Date: 
From: 
Dept: 
Tel No: 

To: E )(6) J 

03-Nov- 1997 03 : 16pm 
Pete Bryan 
Penta~ 3C762 

[(b)(2) 

Subject: Re : DFARS Case 97 - 0307 , Construction in Foreign Countries 

Amy, as always your work looks good. I have no other comments. Pete 



INTER0FFICE MEMORANDU1l"f 

To: ~~(b-)(-2)----------------~ 
Subject: c onstruct ion i n foreign c ount ries 

l(b)(6) 

~~~: ~)f6}0ct- 1 997 0 3:24pm 

Dept: 
Tel No: 

I think you may be getting carried away with defi ning Marshallese f irms. 
Did you substitute Marshal lese for US? I don't think we can do that. 
I've contacted our folks on Kwajalein to find out what definition they 
use--if any. They are r esearching the matter. It looks like a 
Marshallese firm is whomever t he President of the Marsha l l Islands says 
is one. 
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Case Management Record 

Discussion Handout 
DFARS Case 97-D307 Date October 31 1997 

Title Construction in Foreign Countries 

Priority 1 

Case ManaP.-ge..,..,:;r;:;----, 
l(b){6) I 

FAR Cites 

Cognizant Committees 

Coordination FC 

Submitted By l(b)(6) I ..__ __ __, Origination Code A 

Construction 

Case References 

DFARS Cites 236.102,236.274,236.570, 
and 252.236-7010. 

Recommendation Discuss with case on November 5, 1997. 

The attached draft supersedes the draft faxed to you yesterday. Changes from yesterday 
are underlined. Upon further consideration of Section 112, we have concluded that the new 
exception for Marshallese firms applies to any new contract award funded by military 
construction appropriations, regardless of the year of the funds. 



DFARS Case 97-D307 
Construction in Foreign Countries 
Draft Interim Rule 
{Changes from the draft of 10-30-97 are under~ined} 

* * * * * 

PART 225-FOREIGN ACQUISITION 

* * * * * 

225.7003 Restriction on overseas military construction. 
For restriction on award of military construction contracts to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, see 236.274(a). 

* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT -ENGINEER CONTRACTS 

* * * * * 

236.102 Definitions. 

* * * * * 

[(3) "Marshallese firm" is defined in Alternate I of the provision at 252.236-7010, 
Overseas Military Construction-Preference for United States Firms.] 

(J[4])"Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

(4[5])"United States firm" is defined in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Firms, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Firms. 

* * * * * 

236.274 Construction in foreign countries. 

(a) In accordance with Section 112 of Pub. L. 104 32 1105-45] and similar 
ssctions in sl:lbssql:lsnt military constnlction appropriations acts, military 
construction contracts[, funded with military construction appropriations,] 
that are estimated to exceed $1,000,000 and are to be performed in the United 
States territories and possessions in the Pacific and on K waja1ein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to United States 
firms, unless[-



- . .lll:l 

(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 
(2) The IU~§uisitiaa uses FY 1998 aF suhsequeat militan' eaastFuetiaa 
appFapFiatiaas contract is1 for military construction on Kwajalein Atoll 
and the lowest responsive and responsible offer is submitted by a 
Marshallese firm]. 

* * * * * 

236.570 Additional provisions and clauses. 

* * * * * 
(c)[(l)] Use the provision at 252.236-7010, Overseas Military Construction-­

Preference for United States Firms, in solicitations for military construction 
contracts[. funded with militarv construction appropriations,] that are 
estimated to exceed $1,000,000 and are to be performed in the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I ifFY 1998 aF suhseEJ:¥eat 
militaFy eaastFuetiaa HJ:lpF9JJFiatiaas a.-e used the solicitation is for 
construction on Kwajalein Atoll.] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c)[(l)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

(1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of2 years (if required), has filed State and Federal income tax 

1 Section 112 restricts the use of"funds appropriated in Military Construction Appropriations Acts," 
whereas some of the other sections restrict "funds appropriated in this Act." Therefore, we conclude that 
this condition relating to Marshallese contractors applies to any new contract award funded by military 
construction appropriations. 
2 See prior footnote. 

2 



returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ Is, ___ is not a United States firm. 

(End of provision) 

[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) ofthe basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a firm incorporated 
in the Marshall Islands, or otherwise organized under the laws of the 
Marshall Islands, that complies with the following: 

(i) The headquarters are in the Marshall Islands; 

(ii) The firm has filed corporate and employment tax returns in the Marshall 
Islands for a minimum of 2 years (if required), has filed income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of 
these filings; and 

(iii) The firm employs Marshallese citizens in key management positions.] 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 
States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 

3 



Defense Acquisition Regulations Directorate 
Memo 

To: Mr. Pete Bryan (FC) 
Mr. David Drabkin (AR) 

October 31, 1997 

Subject: Construction in Foreign Countries, DFARS Case 97-D307 

We initiated this case to implement Section 112 of the FY 1998 Military Construction 
Appropriations Act (Atch 1 ). The Construction Committee provided a report (Atch 2) with a 
draft interim rule. After reviewing the statute and associated issues, the case manager has 
prepared an alternative interim rule for consideration (Atch 3). 

We plan to discuss this case at the DAR Councii on November 5, 1997. Please 
provide any comments you may have by November 4, so that we can consider them in our 
discussion. Our case manager is Ms. Amy Williams, 602-0131 . 

·. ~ 

Please note that DAR Council Committee reports and draft rules under open DAR 
System cases are generally considered pre-decisional and deliberative and may, if released, 
cause harm. Therefore, please do not release the committee re ort outside your office, and 
refer any requests for the document to our staff. 

Attachments 

D. S. Parry 
CAPT,SC,USN 
Director, Defense 
Acquisition Regulations Council 



UNITED STATES PUBLIC LAWS, 105th Congress- 1st Session 

Public Law 105-45, FY 1998 Military Construction Appropriations Act, 
111 Stat. 1142, September 30, 1997 [H.R. 2016] 

An Act 

Making appropriations for military construction, family housing, and base 
realignment and closure for the Department of Defense for the fiscal year ending 
September 30, 1998, and for other purposes . 

•••• 
SEC. 112. None of the funds appropriated in Military Construction 

Appropriations Acts for military construction in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in countries bordering 
the Arabian Gulf, may be used to award any contract estimated by the Government 
to exceed$ 1,000,000 to a foreign contractor: Provided, That this section 
shall not be applicable to contract awards for which the lowest responsive and 
responsible bid of a United States contractor exceeds the lowest responsive and 
responsible bid of a foreign contractor by greater than 20 per centum: Provided 
further, That this section shall not apply to contract awards for military 
construction on Kwajalein Atoll for which the lowest responsive and responsible 
bid is submitted by a Marshallese contractor. 

At~\ 



DFARS Case 97-D307 
Construction in Foreign Countries 
Draft Interim Rule 

* * * * * 

PART 225--FOREIGN ACQUISITION 

* * * * * 

225.7003 Restriction on overseas military construction. 
For restriction on award of military construction contracts to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, see 236.274(a). 

* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT -ENGINEER CONTRACTS 

* * * * * 

236.102 Definitions. 

* * * * * 

[(3) "Marshallese firm" is defined in Alternate I ofthe provision at 252.236-7010, 
Overseas Military Construction-Preference for United States Firms.] 

(J[4])"Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

( 4[5J)"United States finn" is defined in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Firms, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Firms. 

* * * * * 

236.27 4 Construction in foreign countries. 

(a) In accordance with Section 112 of Pub. L. 1Q4 32 [105-45) and similar 
sections in subsequent military constnlction appropriations acts, military 
construction contracts[, funded with military construction appropriations,] 
that are estimated to exceed $1,000,000 and are to be performed in the United 
States territories and possessions in the Pacific and on K wajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to United States 
firms, unless[-
(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 



(2) The aeEJ:u.isitiao uses FY 1998 er su.bseEJ:ueot_military eenstru.etieo 
apprepriatieos contract is1 for military construction on Kwajalein Atoll 
and the lowest responsive and responsible offer is submitted by a 
Marshallese firm]. 

* * * * * 

236.570 Additional provisions and clauses. 

* * * * * 

(c)[(l)] Use the provision at 252.236-7010, Overseas Military Construction-­
Preference for United States Firms, in solicitations for military construction 
contracts[, funded with military construction appropriations,] that are 
estimated to exceed $1,000,000 and are to be performed in the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I ifFY 1998 er subseEJ:ueot 
military eenstru.etieo apprepriatieos are used the solicitation is for 
construction on Kwajalein Atoll.2

] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c)[(l)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

( 1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of2 years (if required), has filed State and Federal income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States citizens in key management positions. 

1 Section 112 restricts the use of "funds appropriated in Military Construction Appropriations Acts," 
whereas some of the other sections restrict "funds appropriated in this Act." Therefore, we conclude that 
this condition relating to Marshallese contractors applies to any new contract award funded by military 
construction appropriations. 
2 See prior footnote. 

2 



(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ IS, ___ is not a United States firm. 

(End of provision) 

[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the foHowing paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) ofthe basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a firm incorporated 
in the Marsha)) Islands, or otherwise organized under the Jaws of the 
Marshall Islands, that complies with the foHowing: 

(i) The headquarters are in the Marshall Islands; 

(ii) The firm has filed corporate and employment tax returns in the Marsha)) 
Islands for a minimum of 2 years (if required), has filed income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of 
these filings; and 

(iii) The firm employs Marshallese citizens in key management positions.] 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 
States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 

3 
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Case Management Record 

Discussion Handout 
DFARS Case 97-D307 Date October 30 1997 

Title Construction in Foreign Countries 

Priority 1 

case Manarr 
(b )(6) 

FAR Cites 

Cognizant Committees 

Coordination FC 

Submitted By (b)(
6

) I .__ __ __, Origination Code A 

Construction 

Case References 

DFARS Cites 236.102, 236.274, 236.570, 
and 252.236-7010. 

Recommendation Discuss with case on November 5, 1997. 

This case implements Section 112 ofthe FY 1998 Military Construction Appropriations 
Act. The Construction Committee report was provided to the DAR Council on October 28, 
1997. The case manager has prepared the attached draft for consideration with the case. 
• Section 112 of Pub. L. 104-32 was the restriction in the FY 1996 MILCON 

Appropriations Act. The same restriction was also in the FY 1997 MILCON 
Appropriations Act (Pub. L. 1 04-196). The current restriction is the same, except for 
military construction on Kwajalein Atoll. 

• Should the definition of"Marshallese firm" more closely parallel the definition of"U.S. 
firm"? 

• The law does not provide a preference for Marshallese firms. Therefore, unless a U.S. 
firm will be the awardee, the 20 percent factor should not be applied to other foreign 
firms. 

• The status request should be phrased to avoid any increase in information collection 
burden, by requesting status as U.S. firm, Marshallese firm, or other. If an offeror has 
already indicated that it is a U.S. firm, it should not have to indicate that it is not a 
Marshallese firm. 



DFARS Case 97-D307 
Construction in Foreign Countries 
Draft Interim Rule 

* * * * * 

PART 225-FOREIGN ACQUISITION 

* * * * * 

225.7003 Restriction on overseas military construction. 
For restriction on award of military construction contracts to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, see 236.274(a). 

* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT -ENGINEER CONTRACTS 

***** 

236.102 Definitions. 

* * * * * 

[(3) "Marshallese firm" is defmed in Alternate I of the provision at 252.236-7010, 
Overseas Military Construction-Preference for United States Firms.] 

(J.[4])''Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

(4[5])"United States firm" is defined in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Firms, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Firms. 

* * * * * 

236.274 Construction in foreign countries. 

(a) In accordance with Section 112 of Pub. L. 104-32 and similar sections in 
subsequent military construction appropriations acts, military construction 
contracts that are estimated to exceed $1,000,000 and are to be performed in the 
United States territories and possessions in the Pacific and on Kwaja1ein Atoll, 
or in countries bordering the Arabian Gulf, shall be awarded only to United 
States firms, unless[-
(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 



(2) The acquisition uses FY 1998 or subsequent military construction 
appropriations for military construction on Kwajalein Atoll and the lowest 
responsive and responsible offer is submitted by a Marshallese firm]. 

* * * * * 

236.570 Additional provisions and clauses. 

* * * * * 

(c)[(1)] Use the provision at 252.236-7010, Overseas Military Construction-­
Preference for United States Firms, in solicitations for military construction 
contracts that are estimated to exceed $1,000,000 and are to be performed in the 
United States territories and possessions in the Pacific and on Kwajalein Atoll, 
or in countries bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I ifFY 1998 or subsequent 
military construction appropriations are used for construction on 
Kwajalein Atoll.] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c)[(1)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

(1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of2 years (if required), has filed State and Federal income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ 1s, ___ is not a United States firm. 

(End of provision) 

2 



[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) of the basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a firm incorporated 
in the Marshall Islands, or otherwise organized under the laws of the 
Marshall Islands, that complies with the following: 

(i) The headquarters are in the Marshall Islands; 

(ii) The firm has filed corporate and employment tax returns in the Marshall 
Islands for a minimum of 2 years (if required), has filed income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of 
these filings; and 

(iii) The firm employs Marshallese citizens in key management positions.] 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 
States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 
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DFARS Case 97-0307 
Construction in Foreign Countries 
Draft Interim Rule - (Revised definition of Marshallese 
firm) 

* * * * * 

PART 225--FOREIGN ACQUISITION 

* * * * * 

225.7003 Restriction on overseas military construction. 
For restriction on award of military construction contracts to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, see 236.274(a). 

* * * * * 

PART 236-CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

* * * * * 

236.102 Defmitions. 

* * * * * 

[(3) "Marshallese firm" is defined in Alternate I of the provision at 252.236-7010, 
Overseas Military Construction-Preference for United States Firms.] 

(;[4])''Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

(4[5])"United States firm" is defined in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Firms, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Finns. 

* * * * * 

236.274 Construction in foreign countries. 

(a) In accordance with Section 112 of Pub. L. 104 32 [105-45] ana similar 
sections in subsequent military oonstruotion appropriations aots, military 
construction contracts[, funded with military construction appropriations,] 
that are estimated to exceed $1,000,000 and are to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to United States 
firms, unless[-



(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 
(2) The_contract is for military construction on Kwajalein Atoll and the 
lowest responsive and responsible offer is submitted by a Marshallese 
firm]. 

* * * * * 

236.570 Additional provisions and clauses. 

* * * * * 
(c)[(l)] Use the provision at 252.236-7010, Overseas Military Construction-­

Preference for United States Firms, in solicitations for military construction 
contracts[, funded with military construction appropriations,] that are 
estimated to exceed $1,000,000 and are to be performed in the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I if the solicitation is for 
construction on Kwajalein Atoll.] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 
252.236-7010 Overseas Military Construction--Preference for United States Firms. 
As prescribed in 236.570(c)[(l)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

( 1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of2 years (if required), has filed State and Federal income tax 
returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The finn employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror _ __ ts, ___ is not a United States firm. 
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(End of provision) 

[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) ofthe basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than 50 percent owned by citizens of 
the Marshall Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm has done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

(ii) Substantially all of the firm's directors of local operations, senior staff 
and operating personnel are resident in the Marshall Islands; and 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands. 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 
States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 
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CECC-R 

DEPARTMENT OF THE ARMY 

CECC-C 

REPLY TO 
ATTENTION OP: 

U.S. Army Corp~ of Engin eers 
WASHINGTON, D.C. 203 14-1000 

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 

SUBJECT: DAR Case 97-0307, Construction in Foreign Countries 

I. EEQ.B.LEM: 

Section 112 of the FY 1998 Military Construction Appropriations Act enacts a 20 
percent price evaluation preference for U.S. contractors for projects funded with 
appropriations under the act for military construction in U.S. territories and possessions 
in the Pacific, on Kwajalein Atoll, or in counties bordering the Arabian Gulf. There is an 
exception for Marshaliese contractors. (See Tab 8 ) The 1997 Military Construction 
Appropriations Act contained a somewhat similar restriction. 

II. RECOMMENDATION: 

Publish for public comment and adopt an intenm rule as set forth at Tab A. 

1!1. DISCUSSION: 

The statute is not discretionary; we are required to comply. It is. however 
generally agreed that requirements in appropriations acts apply only to the funds 
appropriated in that particular act - unless the specific restriction reappears in 
subsequent appropriations acts. See, for example. DFARS Subpart 225.7000 and 
OFARS 225.7002-1 (a). As stated above, this is similar to a restrict1on in the FY 1997 
Military Construction (MILCON) Appropriations Act. which, however, did not include the 
exception for Marshallese contractors. Accordingly, the new coverage limits its 
applicability to FY 19,8 MILCON funds. 

Q 

" No new information is needed by the Government to apply this restnction. The 
requirement applies only to contracts ~estimated by the Government to exceed 
$1 ,000,000." In accordance w1th FAR 36.204, Disclosure of the magnitude of 
construction projects, the Government already discloses 1n the solicitation the 

[4J (11)8 
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Government's estimate of the "price range" of the contract "Price ranges" are stated in 
8 increments that include a break at $1 ,000,000 •--

• **(e) Between $ 500,000 and $ 1 ,000,000. 
(f) Between $ 1.000,000 and $ 5.000 000. • • • 

Awards to "foreign [non-U.S.] contractors" are restricted. The definition of "United 
Slates firm" already appears in DFARS 252.236-70 -1 0 A definition of "Marshallese 
contractor" is added. 

IV. COLLA TERALS: 

Federal Register ~otice: This rule would have SIQnlficant effect beyond agency 
mternal operating procedures. Public comments con cerning tllis rule should be invited 
through a Federal Register notice in accordance w1th 41 U.S.C. 418b and 
FAR 1.301 (b). A determination should be made that urgent and compelling reasons 
exist to publish this interim rule prior to affording the public an opportunity to comment. 
This interim rule implements Section 112 of the FY 1998 Military Construction 
Appropriations Act. 

Regulatory Fle~ibility Ad: This rule is not expected to have a significant 
economic impact on a substantial number of small entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601 et seq ., because MILCON prime contract 
awards over $1,000,000 to small business for work in the Pacific and in the Arabian 
Gulf are not substantial. It is estimated that only 12 such contracts are awarded each 
year. An initial regulatory flexibility analysis has not. therefore. been performed. 
Comments as to the economic impact are invited from small businesses and other 
interested parties. Comments from small entities concerning the interim rule will also 
be considered in accordance wit!! Section 610 of the ;\ct Such comments must be 
submitted separately and cite DAR Case 97-0307. 

E'_~perwnrk Reduction Act The Paperwork Reduction Act applies _ It is estimated 
that the new provis ion at DFARS 252.236-7010 will increase. by 5 hours, the annual 
paperwork burden associated with DFARS Part 236 and related provisions/clauses. 
Office of Management and Budget (OMB) approval is needed . 
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V. COOROINATIQ.l:!_: 

CECC-( CE(C-R 

The DoD members of the committee indicated below participated and in 
tl1is report. 

FOR THE CONSTRUCTION, A-E 
AND BONOS COMMITTEE: 

~ I 
. "\~- C\_,"->-·\._C., ~i-_k...~\...--

Laura K Meeker, Chair 
Joe Schneider, Navy 
Doris Gibson. Air Force 
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DFARS 236.574 Construction in foreign countries. 

Renumber present 236.574(a) as 236.574(a)(1) and add~:: new.236.P4(a)(~LJ E·~q1 
(J/"''. \,( ······ •· _/ "''! 

1 ............................. ...... ... 

·. (a. )ill··· .·.·l·.n•.······a·.· ... ·c· c.· or·d···a .. nc· ... e·• ··w····.···i·t·h•·•.·. ·S· e.c.tion ... ·1· .1·· .·2····· o·. f ... Pu.bl.ic Law 1 04-3~..[QS ~!mJiar~L.···· ... e~~ ,__.,-in,~subseqt:Jel}! military construetien a~r~t~ts, military construction . 
. "contractslflat are"~a"toe~d $1,000,000 and are to be performed in 

the United States territories and possessions in the Pacific and on Kwajalein 
Atoll, or in countries bordering the Arabian Gulf, shall be awarded only to 
United States firms, unless the lowest responsive and responsible offer of a 
United States firm exceeds the lowest responsive and responsible offer of a 
foreign firm by more than 20 percent. 

(b) [remaining unchanged] 

236.570 -- Additional provisions and clauses. 

* * * * * 
(c).(1) Use the provision at 252.236-7q1 0, Overseas Military 

Construction-Preference for United States F/rms, in solicitations for military 

\ 

construction contracts that are (i) funded by.' appropriations LJ.Ilder the FY 1997 Militer:y 
Coostntetien Appret}riatioAS .~Law 104 1 96). (ii) located in U.S. territori§S and 
possessions in the Pacific. on Kwajalein Atoll. or in counties bordering the Arabian Gylf 
and (iii) estimated by the Government to have a price exceeding $1.000.000. that aro 
estimates to oxcoos $ 1 ,000,000 andare to be perfermed in the Unites States territories 

and possessions in tho Pacific and en 14wajalein Atoll, or in countries bordorin§ th.·o········ · · .·/····· 
Arabian Gulf. Tab A .~~"'!'··· ... ~· · 

(2) Use the provision at 252.236-7010. Overseas Military Construction -.-:./ 
Preference for United States Firms. with Alternate I. in solicitations and contdicts for 
military construction that1S{i) funded by appropriations under the FY 199~ .. Military 
Construction AppropriatiOris Act (Public Law 1 05z45·. 111 Stat:-+-1-42j: (ii} focated if'l::tkS. 
terrjtmie&-B11d QO$$essions in the-=!?acific. on Kwajalein Atoll. -or in oounties==l.:>ercte'ri!Ef 
the Arabian Gulf amiftli:hestim~d by the Government to have a...pRee:exceedi@ 
~. 



252.236-7010 -- Overseas Military Construction--Preference for United States 
Firms. 

As prescribed in 236.570(c)(1) and (2), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION-PREFERENCE 
FOR UNITED STArES FIRMS (JAN 1997) 

(a) Definition. 

nited States firm," as used in this provision, means a firm incorporated in 
United States that complies with the following: 

{1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has fi led State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as a 
result of these filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms 
will be evaluated by adding 20 percent to the offer. 

(c) Status. The offeror--- is,--- is not a United States firm. 

(End of provision) 

s 

r . 
!};>,..~+'' ""·"':=' 

(b) Evaluation. Offers from firms that do not qualify as United States firms or as 
Marshallese firms will be evaluated by adding 20 percent to the offer. 

(c) Status. The offeror-~ Isr m- ie .fM'lt a United States firm . .::r.lilo afferor--- is: -:=ts 
raet a Marshallese firrn,

1 
.....,.,.,..._.;-,,,_, ___ ufd~1 

/ ' · ~ 

(End of provision) 
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UNITED STATES PUBLIC LAWS, 105th Congress-- 1st Session 

Public Law 105-45, FY 1998 Military Construction Appropriations Act, 
111 Stat. 1142, September 30, 1997 [H.R. 2016] 

An Act 

Making appropriations for military construction, family housing, and base 
realignment and closure for the Department of Defense for the fiscal year ending 
September 30, 1998, and for other purposes. 

* * * * 
SEC. 112. None of the funds appropriated in Military Construction 

Appropriations Acts for military construction in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in countries bordering 
the Arabian Gulf, may be used to award any contract estimated by the Government 
to exceed $ 1 ,000,000 to a foreign contractor: Provided , That this section 
shall not be applicable to contract awards for which the lowest responsive and 
responsible bid of a United States contractor exceeds the lowest responsive and 
responsible bid of a foreign contractor by greater than 20 per centum: Provided 
further , That this section shall not apply to contract awards for military 
construction on Kwajalein Atoll for which the lowest responsive and responsible 
bid is submitted by a Marshallese contractor. 
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Cas,e Management Record 

Discussion Handout 

DFARS Case 97-D307 Date May 13, 1998 

Title Construction in Foreign Countries 

Priority 1 Submitted By (b)(
6

) I Origination Code A 

Case Manager Case References 
l(b)(6) 

I 
FAR Cites DFARS Cites 236.102, 236.274, 236.570, 

and 252.236-7010. 

Cognizant Committees 
Construction 

Coordination FC ------ ~· -------// ~ ~ 
Recommendation Convert t~l rule without chang~·- _ ) < ... : ... e:5· • , ~ ;t-," "'"' 

"" '\I ... , I• , ·UL) -- . ' .~ 

An interim rule was published on March 9, 1998 as Item XXIII ofDftC 91-1'3 (63 FR 
11522). Public comment were requested on or before May 8, 1998. No public comments 
were received. 

MAY~ 3 1998 
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DEPARTMENT OF DEFENSE 

48 CFR Parts 201, 202, 204, 209,212, 
214,215,216,217,219,223,225,226, 
227,229,231,232,233,234,235,236, 
237,239,241,242,243,250,252,253, 
and Appendices G and I to Chapter 2 

[Defense Acquisition Circular 91-13] 

Defense Federal Acquisition 
Regulation Supplement; Miscellaneous 
Amendments 

AGENCY: Department of Defense (DoD). 

SUPPLEMENTARY INFORMA110N: 

A. Background 

Defense Acquisition Circular (DAC 
91-13) Includes 31 rules and 
miscellaneous editorial amendments. 
Eight of the rules (Items ll,lll, IV, V, 
Xlll, XV1, XVll. and XXIX) were 
published previously in the Federal 
Register and thus are not included as 
part of this notice of amendments to the 
Code of Federal Regulations. These 
eight rules are included in the DAC to 
incorporate the previously published 

ACTION: Interim and final rules. amendments into the loose-Ieafedltlon 

SUMMARY: Defense Acquisition Circular \)of the DFARS. 
91-13 amends the Defense Federal B. Detennination to Issue an Interim 
Acquisition Regulation Supplement Rule 
(DFARS) to revise. finalize, or add 
language on the Defense Acquisition 
Regulations System. acquisition of 
commercial items. multiyear 
contracting. interagency acquisitions 
under the Economy Act, small business 
programs. the environment. foreign 
acquisition, utilization of Indian 
organizations. foreign patent 
interchange agreements. taxes, contract 
cost principles and procedures. contract 
financing. disputes and appeals , major 
system acquisition research and 
development contracting. construction 
and architec~-engineer contractS, service 
contracting. acquisition of information 
technology. acquisition of utility 
services, contract administration , 
extraordinary contractual actions. and 
contract reporting. 

""'- , DAn:S: Effective date: March 9, 1998. 
~ Commenr dare: Comments on the 

interim rule {Item XXIll: Sections 
236.102 . 236.274 , 236.570, 252.236-
7010, and 252.236-7012) should be 
submitted in writing to the address 
shown below on or before May 8, 1998 
to be considered in the formulation of 
the final rule . 
ADDRESSES: Interested parties should 
submit written comments on the interim 
rule (Item XXll) to: Defense Acquisition 
Regulations Council , Attn: Ms. Amy 
Williams PDUSD(A&T)DP(DAR). IMD 
3D139, 3062 Defense Pentagon, 
Washington , DC 20301-3062. Telefax 
number (703) 602-0350. E-mail 
comments submitted over the Internet 
should be addressed to: 
dfars@acq.osd.mil. Please cite DFARS 
Case 97.:..D307 in all correspondence 
related to this rule . E-mail comments 
should cite DFARS Case 97-D307 in the 
subject line. 
FOR FURTHER INFORMATlON CONTACT: Item 
XXIII-Ms. Amy Williams. (703) 602-
0131. 

All other ltems-Ms. Susan 
Buckmaster, (703) 602-0131. 

DAC 91-13, Irem XXIIJ 

A determination has been made under 
the authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to publish this interim rule prior to 
affording the public an opportunity to 
comment. This rule amends the DFARS 
to implement Section 112 of the 
Military Construction Appropriations 
Act for Fiscal Year 1998 (Public Law 
105-45). Section 112 provides that no 
military construction appropriations 
may be used to award, to a foreign 
contractor, any contract estimated to 
exceed $1.000,000 for military 
construction in the United States 
territories and possessions in the Pacific 
and on Kwajalein Atoll. or in countries 
bordering the Arabian Gulf; except for 
contract awards for which the lowest 
responsive and responsible bid 6f a 
United States firm exceeds the lowest 
responsive and responsible bid of a 
foreign firm by greater than 20 percent; 
and except for contract awards for 
military construction on Kwajaleln Atoll 
for which the lowest responsive and 
responsible bid is submitted by a 
Marshallese firm. Section 112 was 
effective upon enacunent on September 
30, 1997. Comments received in 
response to the publication ofthis 
Interim rule will be considered in 
formulating the final rule. 

C. Regulatory Flexibility Act 

DAC 91-13. lrems 1. Vll. VIJI. IX, XII. 
XV. XXI. XXII. XXV. XXVI. and XXVII 

These final rules do not constitute 
significant revisions within the meaning 
of Federal Acquisition Regulation 1.501 
and Public Law 98-577, and publication 
for public comment is not required. 
However, comments from small entitles 
concerning the affected DF ARS subparts 
will be considered in accordance with 
Section 610 of the Regulatory Flexibility 
Act (5 U.S.C. 610). Please cite the 

applicable DF ARS case number in 
correspondence. 

DAC 91-13, Items VI, XI. XIV, XVJJJ, 
XX, XXIV. and XXXI 

DoD certifies that these rules wil l not 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S. C. 601, et seq. , 
because: 

Item VI, Multiyear Contracting and 
Other Miscellaneous Provisions-The 
rule primarily reorganizes and clarifies 
existing DFARS guidance pertaining to 
multiyear contracting. updates internal 
Government operating procedures for 
processing Economy Act orders, and 
makes minor amendments to reflect 
existing statutory and regulatory 
requirements. 

ltem XI, Duty-Free Entry-The rule 
does not constitute a change in policy 
but is a clarification of implementing 
procedures pertaining to duty-free entry 
of supplies and the North American 
Free Trade Agreement. 

Item XIV. Contingent Fees-Foreign 
Military Sales-Most firms that pay or 
receive contingent fees on foreign 
military sales are not small business 
concerns. 

Item XVID. Cost Reimbursement Rules 
for Indirect Costs-Most contracts 
awarded to small entitles use simplified 
acquisition procedures or are awarded 
on a competitive, fixed-price basis and 
do not require application of the FAR or 
DF ARS cost principles. 

Item XX. Earned Value Management 
Systems-The rule only applies to 
contractors for certain major defense 
programs. and eliminates the 
requirement that such contractors use a 
unique management control system for 
DoD contracts. 

Item XXIV, Architect-Engineer 
Selection Process-The rule 
streamlines, but does not significantly 
alter, the process for selection of fums 
for archltect•engil"leer contracts. 

ltem XXXI. Reporting of Contract 
Performance Outside the United 
States-Most contractors that submit 
reports of contract performance outside 
the United States are not small business 
concerns. 

DAC.Dl-13 hem XX[ll £ 
This interim rule is not expected to 

have a significant economic impact on 
a substantial number of small entities 

·within the meaning of the Regulatory 
Flexibility Act. 5 U.S.C. 601, er seq .. 
because the DF ARS changes contained 
in this rule apply only to contracts for 
military construction on Kwajalein Atoll 
that are estimated to exceed S 1.000,000; 
DoD awards approximately two such 
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contracts annually. An initial regulatory 
flexibillty analysis has therefore not 
been performed. Comments are invited 
from small businesses and other 
interested panies. Comments from small 
entities concerning the affected DF ARS 
subparts also will be considered in 
accordance with 5 U.S.C. 610. Such 
comments should be submitted 
separately and should cite DF ARS Case 
97-D307 in correspondence. 

DAC 91-13. Items X XIX. XXVJII. and 
XXX 

A final regulatory flexibility analysis 
has been perfonned for each of these 
rules. A copy of the analyses may be 
obtained from the address specified 
herein. Please cite the applicable 
DFARS case number in correspondence. 
The analyses are summarized as 
follows: 

Item X, Buy American Act Exception for 
lnfonnation Technology Products 
(DFARS Case 97-D022) 

This final rule implements the 
determination bv the Under Secretarv of 
Defense (Acquisition and Technology) 
(USD(A&:T)) that it is not in the public 
interest to applY the restrictions of the 
Buy American Act to U.S. made 
information technolog" products. in 
acquisitions subject to the Trade 
Agreements A cr. The legal basis for the 
rule is 41 U .SC. 1 Oa. which provides an 
exception to the requirements of the 
Buy American Act if the head of the 
agency determines that application of 
the restrictions is not in the public 
interest. The objective of the rule is to 
reduce burdensome record keeping and 
tracking requirements imposed on U.S. 
manufacturers of information 
technolog" products and to remove the 
competitive disadvantage imposed on 
some U.S. manufacturers of infonnation 
technology products, when competing 
with foreign offerors of eligible 
information technology products against 
an offeror of an information technology 
product that qualifies as a domestic 
product under the Buy American Act. ln 
acquisitions subject to the Trade 
Agreements Act, the rule provides that 
offers of U.S. made information 
technology products in Federal Supply 
Group 70 or 7 4 will be eva! uated 
without regard to whether the product 
qualifies as a domestic product. The 
different rules of origin under the Buy 
American Act and the Trade 
Agreements Act result in 
disproportionately burdensome 
recordkeeping requirements on firms 
offering information technology 
products, because eligible offers under 
the Trade Agreements Act are exempt 
from the Buy American Act, but offers 

of U.S. made products are not exempt 
This rule will relieve U.S. 
manufacturers of information 
technology products from the burden of 
researching and documenting the origin 
of components for information 
technology products, because the Buy 
American Act component test no longer 
applies. The rule will also simplify the 
evaluation of offers because, for 
acquisitions subject to the 
determination, there is only one class of 
U.S. made products, and no preference 
for domestic products. There were no 
public comments in response to the 
initial regulatory flexibility analysis 
prepared for the proposed rule 
published in the Federal Register at 62 
FR 47407 on September 9, 1997. The 
rule will apply to all offerors/ 
contractors offering information 
technology products in Federal Supply 
Group 70 or 74 to DoD, in acquisitions 
valued at $190,000 or more. Based on 
DD Form 350 data from the Washington 
Headquarters Services. in fiscal year 
1996. DoD awarded 735 contracts 
meeting these criteria to 612 contractors. 
of which 214 were small businesses. 
The final rule does not impose any new 
reporting or recordkeeping 
requirements. The rule will result in a 
reduction of paperwork burden on 
offerors. There are no significant 
alternatives to the rule that would 
accomplish the stated objectives yet 
reduce any negative impact on small 
entitles. This rule is expected to have a 
generally positive impact on small 
entities, because USD(A&T) has 
determined that removal of the 
competitive disadvantage for some U.S. 
made information technology end 
products, and the removal of 
burdensome requirements on U.S. 
manufacturers to separately track 
domestic and foreign components, 
outweighs the possible increase in use 
of foreign components. 

ltem XIX, Finan~ (DF ARS Case 95-
D710) 

This final rule supplements the FAR 
rules published as Item VD of Federal 
Acquisition Circular 90-32 on 
September 18. 1995 (60 FR 48272). and 
ltems J and N of Federal Acquisition 
Circular 90-33 on September 26, 1995 
(60 FR 49707 and 60 FR 49728). These 
DFARS revisions include the addition of 
232.2, Commercial Item Purchase 
Financing, and 232.10, Performance­
Based Payments; the deletion of 
232.173. Reduction or Suspension of 
Contract Payments Upon Finding of 
Fraud, and 232.970, Payment of 
Subcontractors, since equivalent 
coverage Is now provided In the FAR; 
and a number of editorial changes to 

reflect revisions made in the FAR. One 
of the issues raised by several 
respondents relates to the prompt 
payment periods specified in the rule: 
30 days for commercial advance 
payments, and 14 days for commercial 
interim and performance-based 
payments. The respondents advocate 
the 7 days now allowed for progress 
payments. The DoD Contract Finance 
Committee made an assessment that no 
changes should be made to the prompt 
payment times in the DFARS rule. The 
payment period (14 days) for 
performance-based payments reflects 
the likely additional time required for 
verification of the contractor's Claimed 
performance and analysts of what often 
will be a relatively extensive 
comp11ation of performance events. 
Thus, more time Is allowed than for 
cost-based progress payments (7 days). 
The commercial advance payments 
period reflects the anticipated timing of 
most such requests. These requests for 
payment are expected to occur at the 
beginning of the contract, possibly being 
keyed to the actual contract signing 
date. Thus, a 30-day period has been 
allowed to enable the payment office to 
receive the contract, enter it into the 
payment office computer system, and 
process the contractor's request for 
payment. The commercial Interim 
payment normally is expected to be 
submitted during the life of the contract, 
and after the payment office Is prepared 
to process payment of such requests. A 
14-day payment period has been 
adopted as a payment time reasonably 
capable of accommodating the wide 
diversity anticipated for commercial 
payment terms. The prompt payment 
periods established in the DF ARS are 
shorter than the equivalent standard 
prompt payment periods (30 days) in 
FAR 32.906, and, thus, are more 
beneficial for small entities than the 
existing FAR policy. A second issue 
raised by several respondents concerns 
the provisions relating to the list of 
financial and other information that the 
Government must obtain to determine 
the financial responsibility of 
contractors. One respondent indicated 
its "concern with the substantial 
burdens that will be placed on the 
contracting officer and offeror." The 
requirement, stated in section 232.072 
of the rule, was transferred verbatim 
from DF ARS 232.172. This DFARS rule 
makes no pol1cy change. only an 
editorial change to move the DFARS 
language to correspond to ~rtain 
changes made to the FAR. ln addition. 
the contracting officer is only required 
to obtain information sufficient to make 
a determination of the contractor's 
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financial responsibility. The changes 
made to the OF ARS by this rule will 
apply to large and small entities whose 
DoD contracts include performance­
based or commercial (advance or 
interim) type of financing. For the 11 
months of available fiscal year 1997 DO 
Form 350 data (October 1996 through 
August 1997). less than 0.5 percent of 
small business contracts (98 out of a 
total of 40.1 02) used commercial or 
performance-based financing. 
According!~· . the final rule does not 
impact a significant number of small 
entities. The rule imposes no reporting. 
recordkeeping. or other compliance 
requirements. Various alternatives 
involving shorter prompt payment 
periods were considered, but. as 
previously explained . were rejected 
since their implementation would be 
exceptionally costly and burdensome on 
payment offices. 

hem XXVIJI. Certification of Requests 
for Equitable Adjustment (DFARS Case 
97-0302) 

This rule finalizes. with changes, the 
interim rule published in the Federal 
Register on July 11. 1997 (62 FR 37146). 
The interim ru le amended the OF ARS to 
implement 10 U.SC. 24JO(a). which 
requires contractors to certify that 
requests for equitable adjustment that 
exceed the simplified acquisition 
threshold are made in good faith and 
that the supporting data are accurate 
and complete . There were no comments 
in response to the initial regulatory 
flexibility analysis prepared for the 
interim rule. The primary impact of the 
rule relates to requests in the range of 
$100.000 to $500.000, because requests 
in excess of $500.000 generally require 
submission of cost or pricing data and 
certification thereof. Many of the firms 
requesting equitable adjustment in 
amounts of $100.000 to $500.000 are 
construction contractors. It is estimated 
that the rule will affect approximately 
330 small entities annually. Accounting 
skills will be necessary to provide the 
cost data to support the certification. 
The rule minimizes the economic 
impact on small entities. because the 
certification requirements of the rule 
apply only to requests exceeding the 
simplified acquisition threshold, and 
because the certification is limited to 
only that which is specifically required 
by 10 U.S.C. 2410{a). There is no other 
known alternative that would be 
consistent with the stated objective yet 
further reduce the burden on small 
entities. 
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Item XXX, Specialty Metals­
Agreements With Qualifying Countries 
(DFARS Case 97-D007) 

This final rule amends the clause at 
DFARS 252.225-7014 to make the 
exception in the clause consistent with 
the Berry Amendment (10 U.S.C. 2241 
Note) and with the existing DF ARS text 
at 225.7001-2(i): The objective of the 
rule is to clearly and accurately 
implement the Berry Amendment, 
which provides an exception to 
domestic source restrictions for the 
procurement of specialty metals. where 
such procurement is necessary in 
furtherance of agreements with foreign 

a qualifying country also be melted in 
a qualifying country. This approach 
could slightly reduce the extent of 
foreign competition facing domestic 
entities. However, this approach 
appeared to go beyond the requirements 
of the statute being implemented. 

D. Paperwork Reduction Act 

DAC 91-13, Items I. VI. VII. Vlll. IX. XII. 
XIV. XV. XVIII. XIX, XX. XXI. XXJI. 
XXIV. XXV. XXVI. XXVII. and XXX 

The Paperwork Reduction Act does 
not apply, because these rules contain 
no information collection requirements 
that require the approval of the Office of 
Management and Budget under 44 
U.S.C. 3501. er seq. 

DAC 91-13, Items X. Xl"--XXIJJ XXVIII. 
andXXXJ ' 

The Paperwork Reduction Act 
applies. The Office of Management and 
Budget (OMB) has approved the 
information collection requirements as 
follows: 

Hem OMB Control No. 

governments in which both 
governments agree to remove barriers to 
purchase of supplies produced in the 
other country. There were no public 
comments in response to the initial 
regulatory flexibility analysis or the 
proposed rule published in the Federal 
Register at 62 FR 23741 on May 1. 1997. 
The clause at DFARS 252.225-7014 , 
Preference for Domestic Specialty 
Metals. is prescribed for use in all 
solicitations and contracts exceeding the 
simplified acquisition threshold that 
require delivery of an article containing X ........... ............... .. 

specialty metals. The clause is ~~~iii·:::::: :::: :: : :::::::::: 
0704-0,87; : 0704-0259 
0704-0229 
0704-0255 

prescribed for use with its Alternate I if XXVIII ................... . 0704-0397 
the article containing specialty metals is XXXI .................... .. 0704-0229 
for one of certain major programs. The -------'------...,.._ __ _ 
basic clause only restricts the direct 
acquisition of specialty metals by the 
prime contractor, whereas Alternate I 
flows down the restriction to 
subcontractors at any tier. The rule does 
not affect the already unrestricted 
sources of specialty metals when 
acquiring qualifying country end 
products or when acquiring components 
including specialty metals for use in an 
end product for other than a major 
program. The rule does loosen the 
restriction on domestic specialty metals 
for prime contractors providing 
domestic or nonqualifying country end 
products, pennitting them to 
Incorporate specialty metals melted in a 
qualifying country (for both major and 
non major programs); or qualifying 
country components containing 
specialty metals of unrestricted source 
for use in end products for major 
programs. Because the components 
subject to increased foreign competition 
are at a subcontract level, it ts not 
possible to more specifically identify 
the items or whether they are produced 
by small business concerns. The rule 
imposes no new reporting, 
recordkeeping. or compliance 
requirements on offerors or contractors. 
One alternative considered was to 
require that the specialty metals 
incorporated in articles manufactured in 

E. Summary of Amendments 
Defense Acquisition Circular (DAC) 

91-13 amends the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) 1991 edition. The amendments 
are summarized as follows: 

Item !-Approval of Nonstatutory 
Certification Requirements (DFARS 
Case 97-D301) 

This final rule adds a new section at 
DFARS 201.107 and amends 201.304 to 
implement Section 29 of the Office of 
Federal Procurement Policy Act (41 
U.S.C. 425), as amended by ~ction 
<430 1 of the Clinger-Cohen Act of 1996 
{Public Law 104-106). Sectiol')29 
provides that a requirement for a 
certification by a contractor or offeror 
may not be included in a procurement 
regulation of an executive agency unless 
the certification requirement ts 
specifically imposed by statute or 
approved in writing by the head of the 
executive agency. 

Item 11-Contract Action Reporting 
_(DFARS Case 97-D013) 

This final rule was issued bY 
Deparunental Letter 97-016, effective 
October 1. 1997 (62 FR 44221. August 
20. 1997). The rule amends DFARS 
204.670-2, 253.204-70 and 2$3.204-71 
to revise DD Form 350 and DD Form 
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252.225-7027 to permit payment of 
contingent fee5 exceeding $50,000 
under foreign militar)· sales contracts if 
the foreign customer agree5 to such fees 
in writing before contract award. 

/rem XV-Subconrracring Plans-Indian 
Jncenrives (DFARS Case 97-D309) 

This final rule amends DF ARS 
Subpart 226.1 to'implement Section 
8024 of the National Defense 
Appropriations Act for Fiscal Year 1998 
(Public Law 1 05-56). Section 8024 
provides that incentive payments under 
the Indian Incentive Program shall be 
available only to contractors that have 
submitted subcontracting plans 
pursuant to 15 U.S.C. 637, including 
comprehensive subcontracting plans 
submitted in accordance with the DoD 
test program. 

Jrem XVJ-Cosr Principles (DF ARS Case 
95-D714) 

This final rule was issued by 
Departmental Letter 97-019. effective 
September 8, 1997 (62 FR 47154. 
September 8. 1 997) . The rule amend5 
DFARS Pan 231 to implement Section 
7202 of the Federal Acquisition 
Streamlining Act of 1994 (Public Law 
1 03-355) Section 7202 prohibits the 
expenditure of funds to assist any DoD 
contractor in preparing any material. 
report . list. or analysis with respect to 
the actual or proJected economic or 
employment impact in a particular State 
or congressional district of an 
acquisition program for which all 
research. development . testing, and 
evaluation has not been completed. 

lrem X\'ll-Allo11·abilit1' of Costs for 
Resrrucruring Bonuses -(DFARS Case 97-
D312) 

This interim rule was issued by 
Departmental Letter 97-021 , effective 
November 26. 1997 (62 FR 63035, 
November 26, 1997) . The rule amends 
DFARS 231.205-6 to implement Section 
8083 of the National Defense 
Appropriations Act for Fiscal Year 1998 
(Public Law· 105-56). Section 8083 
prohibits the use of fiscal year 1998 
funds to reimburse a contractor for costs 
paid by the contractor to an employee 
for a bonus or other payment in excess 
of the norrnal,salary paid by the 
contractor to the employee, when such 
payment Is part of restructuring costs 
associated with a business combination. 

/rem XVIII-Cosr Reimbursement Rules 
for Indirect Costs (DF ARS Case 96-
D303) 

This final rule removes the cost 
principle at DF ARS 231 .205-71 
pertaining to defense capability 
preservation agreements. Section 1027 

of the National Defense Authorization 

~~~!~~f::~~a~~a~e9;t~t~t~b~~o;aw \~ 
which thi5 cost principle was based 
(Section 808 of Publ!d .. awl04-1 06). 

Item XIX-Hnance (DFA.RSCase 95-
D710) 

This final rule amends DFARS Part 
232 to conform to the FAR revisions 
published as ltemVU ofFAC 90-32 and 
Items I and IV of FAC 90..33, which 
implemented provi~Jc:ms ofthe federal 
Acquisition StreamlirlingAet of 1994 
(Public Lawl03-355). The rule adds a 
new subpan.232 .. 2. Commercial Item 
Purchase Financing. and a. new subpart 
232.10, Performance-Based Payments; 
removes 232.173. Reduction or 
Suspension of Cont.tactPayments Upon 
Finding of Fraud, and232.970, Payment 
of Subcontractors, as equivalent 
guidance Is now provided in FAR Part 
32; and moves guidance pertaining to 
responsibility ofcontractors from 
232.172 to 232.072, with no change in 
policy. 

/rem XX- Earned Value Management 
Sysrems (DFARS Case 96-D024) 

The interim rule published in ltem 
XXXIII of DAC 91-12 is revised and 
finalized. The rule amends DFARS Parts 
234, 242, and 252 to recognize industry­
standard guidelines for earned value 
management systems as an alternative to 
DoD-unique cost/schedule control 
systems under DoD contracts. The final 
rule differs from the interim rule in that 
it makes minor clarifying amendments 
at 234.005-70,242.1107-70. and 
252.234-7000; amends 252.234-7001 to 
clarify the timing of the Initial 
application of the earned value 
management system and the integrated 
baseline reviews; and amends 252.242-
7005 for consistency with the industry 
standard, Guidelines for Earned Value 
Management Systems. 

Irem XXJ-Research and Development 
DeFmitions (DFARS Case 97-D021) 

This final rule revises DFARS 235.001 
to update the definitions pertaining to 
research and development, for 
consistency with the terms defmed in 
DoD 7000.14-R. Financial Management 
Regulation. 

Item XXII-Repon of 10-Year Term 
Contracts (DFARS Case 97-D303) 

This final rule removes DFARS 
235.002, which required departments 
and agencies to notify Congress of any 
research and development contract with 
a period of performance exceeding 10 
years. Section 1062(c) of the National 
Defense Authorization Act for Fiscal 
Year 1996 (Public Law 104-106) 

'""""" , and Regulations 

repealed the statute upon which this 
requirement was based (10 U.S.C. 2352). 

lteiJLXX]ll-Construction in Foreign 
Countries (DFARS Case 97-D307) 

This interim rule amends DF ARS Part 
236 and adds a new provision at 
252.236-7012 to implement Section 112 
of the Military Construction 
Appropriations Act for Fiscal Year 1998 
(Public Law 105-45). Section 112 
provides that no military construction 
appropriations may be used to award, to 
a foreign contractor, any contract 
estimated to exceed $1,000,000 for 
military construction in the United 
States territories and possessions in the 
Pacific and on Kwajalein Atoll. or in 
countries bordering the Arabian Gulf, 
except for: (I) Contract awards for 
which the lowest responsive and 
responsible bid of a United States firm 
exceeds the lowest responsive and 
responsible bid of a foreign firm by 
more than 20 percent, and (2) contract 
awards for military construction on 
Kwajalein Atoll for which the lowest 
responsive and responsible bid is 
submitted by a Marshallese firm. 

Item XXIV-Architect-Engineer 
Selection Process (DFARS Case 97-
DOJS) 

This final rule revises DF ARS 236.602 
to streamline the process for selection of 
firms for architect-engineer contracts. 
The rule eliminates requirements for 
formal constitution and minimum size 
of preselection boards; eliminates 
special approval requirements for 
selection of firms for contracts 
exceeding $500,000; and changes the 
criteria for inclusion of firms on a 
preselection list from "the maximum 
practicable number of qualified firms" 
to "the qualified firms that have a 
reasonable chance of being considered 
as most highly qualified by the selection 
board." 

Item XXV -Overseas Architect-Engineer 
Services (DFARS Case 97-D034) 

This final rule amends DF ARS 
236.609-70 to clarify the prescription 
for use of the provision at 252.236.-
7011, Overseas Architect-Engineer 
Services-Restr1ctlon to United States 
Firms. The provision is used in 
solicitations for architect-engineer 
contracts that are funded with military 
construction appropriations: estimated 
to exceed $500,000; and to be performed 
in Japan, in any North Atlantic Treaty 
Organization member country. or in 
countries bordering the Arabian Gulf. 
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energy conversion. materials and 
structures, and personnel support . 

projects, andprogram controiwill be Construction on Kwajalein Atoll-
exercised b)' review ofindividual Evaluation Preference. 

(b) Applied research (Category 6.2) 
means effort that translates promising 
basic research into solutions for broadly 
defined military needs. short or major 
development projects. This type of effort 
may vary from fairly fundamental 
applied research to sophisticated bread­
broad hardwar·e. study. programming.· 
and planning efforts that establish the 
initial feasibly and practicality of 
proposed solutions to technologies 
challenges. It includes studies. 
investigations. and nonsystem specific 
development efforts. The dominant 
characteristic of this category of effort is 
that it be pointed toward specific 
military needs with a view toward 
developing and evaluating the 

projects. Engineering development . • • • • • 
tncludesengineeringandmanufacturing ~ 57. Section 236.274 is amended by 
development projects consistent with revising paragraph (a) to read as follows: 
the definitions wtthtnDoDD 5000.1. 

feasibility and practicability of proposed 
solutions and determining their 
parameters. 

(c) Ad~·anced technology development 
(Category 6.3A) means all efforts that 
have moved into the development and 
integration of hardware for field 
experiments and tests. The results of 
this rvpe of effort are proof of 
technological feasibility and assessment 
of operabilitY and producibiliry rather 
than the development of hardware for 
Service use. Projects in this categor:v 
have a direct rele\'ance to identified 
military needs. AdYanced technology 
development is system specific 
(particularly for major platforms. i.e .. 
aircraft. ships missiles. and tanks etc.) 
and includes advanced technology 
development that is used to demonstrate 
the general military utility or cost 
reduction potential of technology when 
applied to different types of military 
equipment or techniques. Advanced 
technology developments also includes 
evaluation and synthetic environment 
and proof-of-principle demonstrations 
in field exercises to evaluate system 
upgrades or provide new operational 
capabilities. 

(d) Demonstration and validation 
(Category 6.3B) means all efforts 
necessary I.D evaluate integrated 

(f) Managementsupport (Category 6.5) 
means research and development effort 
directed tow~rd support of installations 
or operatiOtls required for general 
research and development use. Included 
would be test ranges, military 
construction, maintenance suppon of 
laboratories. operatton and maintenance 
of test ain;raft and. ships. andstudies 
and anaJ;yses 11l support .ofthe research 
and development program. Costs of 
laboratory personnel, either in-house or 
contractor"Operated. would be assigned 
to appro.priate projects or as a line item 
tn the basic research. applied research, 
or advanced technology development 
program areas, as appropriate. 

(g) Operational system development 
(Category 6.6) means those development 
projects, tn support of development 
acquisition programs or upgrades, still 
in engineering and manufacturing 
development (DoDD 5000.1) but that 
have received approval for production 
through Defense Acquisition Board or 
other action. or for which production 
funds have been included in the DoD 
budget submission for the budget or 
subsequent fiscal year. All items in this 
area are major line Item projects that 
appear as research, development, test, 
and evaluation costs of weapon system 
elements in other programs. Program 
control will be exercised by review of 
individual projects. 

(h) Research and development 
ordinarily covers only the following 
categories: 

(l) Basic research. 
(2) Applied research. 
(3) Technology development. 
(4) Demonstration/validation. 
(5) Engineering and manufacturing 

development. 
(6) Operational system development. 

technologies in as realistic an operating 235.002 (Removed] 
environment as possible to assess the 55. Section 235.002 is removed. 
performance or cost reduction potential 
ofadvanced technology. The PART 236-CONSTRUCnON AND 
demonstration and validation phase is '- ~RCHITECT·ENGINEER CONTRACTS 
system specific and also includes ~ 
advanced technology demonstrations 56. Section 236.102 is amended by 
that help expedite technology transition redesignating paragraphs (3) and (4) as 
from the laboratory to operational use. paragraphs (4) and (5). respectively, and 

(e) Engineering and manufacturing by adding a new paragraph (3) to read 
development (Category 6.4) means those as follows: 
projects in engineering and 
manufacturing development for Service 236.102 o.l'lnltlona. • 
use but that have not received approval • • • • 
for full-rate production. This area is (3) Marshallese firm is defmed in the 
characterized by major line item provision at 252.236-7012, Military 

236.274 Construction In foreign coun1rles. 
(a) In accordance with Section 112 of 

Pub. L. 105-45, military construction 
contracts funded with military 
construction appropriations, that are 
estimated to exceed $1,000,000 and are 
to be performed in the United States 
territories and possessions in the Pacific 
and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf, shall be 
awarded only to United States firms, 
unless-

(!) The lowest responsive and 
responsible offer of a United States firm 
exceeds the lowest responsive and 
responsible offer of a foreign firm by 
more than 20 percent; or 

(2) The contract is for military 
construction on Kwajalein Atoll and the 
lowest responsive and responsible offer 
is submitted by a Marshallese firm. 

• • • • • • 
~ 58. Section 236.570 is amended by 

revising paragraph (c) to read as follows: 

236.570 Addftlonal provisions and 
clauses. 
.. .. .. .. • 

(c) Use the following provisions in 
solicitations for military construction 
contracts that are funded with military 
construction appropriations and are 
estimated to exceed $1 ,000.000: 

(1) 252.236-7010, Overseas Military 
Construction-Preference for United 
States Firms, when contract 
performance wtll be in a United States 
territory or possession in the Pacific or 
in a country bordering the Arabian Gulf. 

(2) 252.236-7012, Military 
Construction on Kwajalein Atoll­
Evaluation Preference, when contract 
performance will be on Kwajalein Atoll. .. • .. .. .. 

59. Sections 236.602-2 and 236.602-
4 are revised to read as follows: 

236.802-2 !valuation boards. 
(a) Preselection boards may be used to 

identify to the section board the 
qualified fums that have a reasonable 
chance of being considered as most 
highly qualified by the selection board. 

236.602-4 Selection authority. 
(a) The selection authority shall be at 

·a level appropriate for the dollar value 
and nature of the proposed contract. 

(c) A finding that some of the firms on 
the selection report are unqualified does 
not preclude approval of the report, 
provided that a minimum of three most 
highly qualified firms remains. The 
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Earned Value Management System (Mar 
1998) 

(a) In the performance of this contract. the 
Contractor shall u~e an earned value 
management system (EVMS) that has been 
recognized by the cognizant Administrative 
Contracting Officer (ACO) as complying with 
the criteria provided in DoD 5000.2-R. 
Mandatory Procedures for Major Defense 
Acquisition Programs (MDAPs) and Major 
Automated Information System (MAIS) 
Acquisition Programs. 

(b) If. at the time of award. the Contractor's 
EVMS has not been recognized by the 
cognizant ACO as complying with EVMS 
criteria (or the Contractor does not have an 
existing cost/schedule control system that 
has been accepted by the Department of 
Defense). the Contractor shall apply the 
system to the contract and shall be prepared 
to demonstrate to the ACO that the EVMS 
complies with the EVMS criteria referenced 
in paragraph (a) of this clause. 

(c) The Government may require Integrated 
baseline reviews. Such reviews shall be 
scheduled as early as practicable and should 
be conducted within 180 calendar days after 
(I) contract award. (2) the exercise of 
significant contract options. or (3} the 
incorporation of major modifications. The 
objective of the integrated baseline reviev.· is 
for the Government and the Contractor to 
jointly assess areas. such as the Contractor 's 
planning. to ensure complete coverage of the 
statement of worh. logical scheduling of the 
work activities adequate resourcing. and 
identification of inherent risks. 

(d) Unless a waiver is granted by the ACO. 
Contractor-proposed EVMS changes require 
approval of the ACO prior to 
implementation. The ACO shall adYise the 
Contractor of the acceptability of such 
changes within 30 calendar days after receipt 
of the notice of proposed changes from the 
Contractor. lf the advance approval 
requirements are waived by the ACO. the 
Contractor shall disclose EVMS changes to 
the ACO at least 14 calendar days prior to the 
effective date of implementation. 

(e) The Contractor agrees to provide access 
to all pertinent records and data requested by 
the ACO or duly authorized representative. 
Access Is to permit Government surveillance 
to ensure that the EVMS complies. and 
continues to comply. with the criteria 
referenced ln paragraph (a) of this clause. 

(f) The Contractor shall require the 
following subcontractors to comply with the 
requirements of this clause: 
(Contracting Officer ro insen names of 
subcontractors selected for application of 
EVMS aiteria in accordance with 252.234-
?000(c).) 

(End of clause) 

"-. ~52.236-701 0 [Amended] 
~ 92. Section 252.236-70 I 0 is amended 

in the introductory text by revising the 
reference "236.570(c)" to read 

'- .. .236.570(c)(l)". 
~93. Section 252.236-7012 is added to 

read as follows: 

252.236-7012 Military construction on· 
Kwajaleln Atoll~valuatlon preference. 

As prescribed in 236.570(c)(2). use the 
following provision: 

Military Construction on Kwajalein Atoll­
Evaluation Preference (Mar 1998} 

(a} De!mitions. As used in this provision­
(!) Marshallese IJ.I77l means a local firm 

incorporated In the Marshall Islands. or 
otherwise legally organized under the laws of 
the Marshall Islands. that-

(!) Is more than 50 percent owned by 
citizens of the Marshall Islands: or 

(II) ·Complies with the following: 
(A) The firm has done business In the 

Marshall Islands on a continuing basis for not 
less than 3 years prior to the date of issuance 
of this solicitation; 

{B) Substantially all of the firm's directors 
of local operations. senior staff. and operating 
personnel are resident in the Marshall 
Islands or are U.S. citizens; and 

(C) Most of the operating equipment and 
physical plant are In the Marshall Islands. 

(2) United States firm means a firm 
incorporated in the United States that 
complies with the following: 

(i) The corporate headquarters are In the 
United States: 

(il) The firm has fJ..led corporate and 
employment tax returns In the United States 
for a minimum of Z years (If required) . has 
filed State and Federal Income tax returns (If 
required) for 2 years. and has paid any taxes 
due as a result of these filings : and 

(lli) The firm employs United States 
citizens in key management positions. 

(b) Evaluation. Offers from firms that do 
not qualify as United States firms or 
Marshallese firms wlll be evaluated by 
adding 20 percent to the offer. unless 
application of the factor would not result in 
award to a United States firm. 

(c) Status. The offeror Is a United 
States firm: a Marshallese firm: 
___ Other. 

(End of provision) 

252.237-7019 [Removed and Reaerved] 
94. Section 252.237-7019 is removed 

and reserved. 

252.241-7000 [Amended] 
95. Section 252.241-7000 is amended 

in the introductory text by revising the 
reference "241.007-70(a)" to read 
""241.501-70(a)". 

252.241-7001 [Amended] 
96. Section 252.241-7001 is amended 

in the introductory text by revising the 
reference '"241.007-70(b) .. to read 
""241.501-70(b)". 

97. Section 252.242-7005 is amended 
by revising the c1ause date and 
paragraphs (b) (4) and (d) to read as 
follows: 

252.242-7005 Ccm/Schedule St.tua 
Report. 
• • • • • 
CostJScheduJe Status Report (Mar 1998) 

• • • • • 
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(b) ••• 

(4) Establishing constraints to preclude 
subjective adjustment of data to ensure that 
performance measurement remains realistic. 
The total allocated budget may exceed the 
Contract budget base only after ccmsultatlon 
with the Contracting Offlcer. For,(:Ost­
relmbursement <:Ontracts, the. <:OI'Itract budget 
base shall exclude changes for cost growth 
increase, other than for authoriZed changes to 
the contract scope: and 
• • • • 

(d) The Government m.ayrequ!re integrated 
baseline reviews. Such reviews shall be 
scheduled as early as practlcabkand should 
be conducted within 18.0 calendar days after 
(I) contract award . (Z) the exercise of 
significant contract options; ot (3) the 
incorporation of major mocfirkations. The 
objective of the Integrated baseline review is 
for the Government and the Contractor to 
jointly assess areas. such as the Contractor's 
planr:ling. to ensure complete coverage of the 
statement ofwod<.,lC>gital scheduling of the 
work activities. adequate resourclng. and 
identification of inherent risks. 
• • • • • 

98. Section 252.243-7002 is revised to 
read as follows: 

252.243-7002 Requests for equitable 
adjustment 

As prescribed in 243.205-72. use the 
following clause: 

Requests for Equitable Adjustment (Mar 
1998) 

(a) The amount of any request for equitable 
adjustment to contract terms shall accurately 
reflect the contract adjustment for which the 
Contractor believes the Government Is liable. 
The request shall Include only costs for 
performing the change. and shallnot Include 
any costs that already have beenreirnbursed 
or that have been separately clallned. All 
indirect costs included in the reqiJest shall be 
properly allocable to. the change tl'l 
accordance With applleab]e acqul$ltlon 
regulations. · 

(b)lnattordanceWithJO U.S.C. Z410(a). 
any request for equitable adjustment to 
contract terms that exceeds the simplified 
acquisition threshold shall bear, at the time 
ofsubmlsslon; the following certl:flcate 
executed by an l.ttdiVldual authorized to 
certify the request ()l'l bdlalf of the 
Contractor: 

I certify that the requ~ 1s made in good 
faith. and that the supporting data are 
accurate and complete to the best of my 
knowledge and belief. 

(Official's Name) 

(Title) 
(c) The certification in paragraph (b) of this 

clause requires full disclosure of llll relevant 
facts. including--

- (I) Cost or pricing data if requlr'ecl in 
accordance with subsection J 5 .40~-4 of the 
Federal Acquisition Regulation (fAR) ; and 

(2) Information other than cost ()r pricing 
data. in accordance with subsection 15.403-
3 of the FAR. inc] uding actual cost data and 
data to support any estimated <:OSts. even if 
cost or pricing data are not requl.ted. 
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returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States Citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ 1s, ___ is not a United States firm. 

(End of provision) 

[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a), (b), and (c) of the basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than 50 percent owned by citizens of 
the Marshall Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm bas done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

0
..,. .et•,.:.. 

(ii) Substantially all of the firm's directors oflocal operations, s~ ~~,- ~A~ 
and operating personnel are resident in the Marshall Islands, and 0~~" 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands.] 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 

, States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 

3 



Official Case Record 

Date: November 5, 1997 DFARS Case: 97-D307 

Case Title: Construction in Foreign Countries 

Origination: Sponsor: Committee: 
A A Construction 

Case Manager: DF ARS: 236.102, 236.274, 236.570, and 252.236-
l{b){6) I 7010. 

Statute: Statutory Date: 
Pub. L. 105-45, Section 112 

Outside Interest (Circle): IG OFPP OMB DCAA GAO Industry Other 

Coordination/Comments (Circle): DDP MPI CPA CPF DSPS FC GC Other AR 

Action Scheduled Today: Discuss revisions to the DF ARS recommended by committee 
and case manager. TAB A - Draft DF ARS interim rule (case manager); TAB B -
Committee Report; TAB C- FC coordination. 

OSD Position: 

Recommend agreement with draft interim DF ARS rule at TAB A. 

Discussions/Actions Taken: 

CAM Update: kJ h .jt Ct '..;;, r ,. . ' ( 1 1 tC'J ~ e.. . '!. !/' 0 . 



DFARS Case 97-0307 
Construction in Foreign Countries 
Draft Inter~ Rule - (Revised definition of Marshallese 
firm) 

* * * * * 

PART 225-FOREIGN ACQUISITION 

* * * * * 

225.7003 Restriction on overseas military construction. 
For restriction on award of military construction contracts to be performed in the United 
States territories and possessions in the Pacific and on K wajalein Atoll, or in countries 
bordering the Arabian Gulf, see 236.274(a). 

* * * * * 

PART 236- CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS 

* * * * * 

236.102 Defmitions. 

* * * * * 
[(3) "Marshallese firm" is defined in Alternate I of the provision at 252.236-7010, 

Overseas Military Construction-Preference for United States Firms.] 

(J.[4])"Network analysis system" means recognized scheduling systems that show the 
duration, sequential relationship, and interdependence of various work activities, 
e.g., critical path method. 

(4[5])"United States firm" is defmed in the provisions at 252.236-7010, Overseas 
Military Construction--Preference for United States Finns, and 252.236-7011, 
Overseas Architect-Engineer Services--Restriction to United States Finns. 

* * * * * 
236.274 Construction in foreign countries. 

(a) In accordance with Section 112 ofPub. L. 104 32 1105-45] and similffi' 
· sections in subsequent military construction appropriations acts, military 

construction contracts[, funded with militarv construction appropriations,) 
that are estimated to exceed $1 ,000,000 and are to be performed in the United 
States territories and possessions in the Pacific and on Kwajalein Atoll, or in 
countries bordering the Arabian Gulf, shall be awarded only to United States 
firms, unless[-



(1) Tthe lowest responsive and responsible offer of a United States firm 
exceeds the lowest responsive and responsible offer of a foreign firm by more 
than 20 percent[, or 
(2) The aequisitien uses FY 1998 ar suhseauent military eenskuetian 
appraeriatiens contract is1 for military construction on Kwajalein Atoll 
and the lowest responsive and responsible offer is submitted by a 
Marshallese firm]. 

* * * * * 

236.570 Additional provisions and clauses. 

* * * * * 

(c)[(1)] Use the provision at 252.236-7010, Overseas Military Construction-­
Preference for United States Firms, in solicitations for military construction 
contracts[, funded with military construction appropriations,] that are 
estimated to exceed $1,000,000 and are to be performed in the United States 
territories and possessions in the Pacific and on Kwajalein Atoll, or in countries 
bordering the Arabian Gulf. 
[(2) Use the provision with its Alternate I ifFY 1998 er suhseg~ent 
militaA' eenstruetien apereeriatiens are used the solicitation is for 
construction on Kwajalein Atoll.] 

* * * * * 

PART 252-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.236-7010 Overseas Military Construction-Preference for United States Firms. 
As prescribed in 236.570(c)[(1)], use the following provision: 

OVERSEAS MILITARY CONSTRUCTION--PREFERENCE FOR 
UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in the 
United States that complies with the following: 

(1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United States 
for a minimum of 2 years (if required), has filed State and Federal income tax 

1 Section 112 restricts the use of"funds appropriated in Military Construction Appropriations Acts," 
whereas some of the other sections restrict "funds appropriated in this Act." Therefore, we conclude that 
this condition relating to Marshallese contractors applies to any new contract award funded by military 
construction appropriations. 
2 See prior footnote. 
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returns (if required) for 2 years, and has paid any taxes due as a result of these 
filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms will be 
evaluated by adding 20 percent to the offer. 

(c) Status. The offeror ___ 1s, ___ is not a United States finn. 

(End of provision) 

[Alternate I (DATE) 

As prescribed in 236.570(c)(2), substitute the following paragraphs (a), (b), and 
(c) in place of paragraphs (a}, (b), and (c) of the basic clause: 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than 50 percent owned by citizens of 
the Marshall Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm has done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

~--" 
(ii) Substantially all of the firm's directors of local operations, s~·rstaff 

and operating personnel are resident in the Marshall Islands, and 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands.] 

(2) "United States firm," as used in this provision, means a firm incorporated 
in the United States that complies with the following: 

(i) The corporate headquarters are in the United States; 

(ii) The firm has filed corporate and employment tax returns in the United 
States for a minimum of2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as 
a result of these filings; and 

(iii) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms or 
Marshallese firms will be evaluated by adding 20 percent to the offer, 
unless application of the factor would not result in award to a United 

. States firm. 

(c) Status. The offeror is a United States firm; ____ a Marshallese 
firm; Other.] 
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CECC-C 

REPLY TO 
ATTENTION Ot' : 

DEPARTMENT OF THE ARMY 
U .S. Arrny Corp~ of Engineers 

WASHINGTON, D.C. 20314-1000 

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 

SUBJECT: DAR Case 97-0307, Construction in Foreign Countries 

I. PROBLEM: 

Section 112 of the FY 1998 Military Construction Appropriations Act enacts a 20 
percent price evaluation preference for U.S. contractors for projects funded with 
appropriations under the act for military construction in U.S. territories and possessions 
in the Pacific, on Kwajalein Atoll, or in counties bordering the Arabian Gulf. There is an 
exception for Marshal lese contractors. (See Tab B.) The 1997 Military Construction 
Appropriations Act contained a somewhat similar restriction. 

II. RECOMMENDATION: 

Publish for public comment and adopt an interim rule as set forth at Tab A. 

Ill. DISCUSSIOO: 

The statute is not discretionary; we are required to comply. It is. however 
generally agreed that requirements in appropriations acts apply only to the funds 
appropriated in that particular act - unless the specific restriction reappears in 
subsequent appropriations acts. See, for example, OFARS Subpart 225.7000 and 
DFARS 225.7002-1(a). As stated above, this is similar to a restriction in the FY 1997 
Military Construction (MILCON) Appropriations Act, which, however, did not include' the 
exception for Marshallese contractors. Accordingly, the new coverage limits its 
applicability to FY 1988 MILCON funds. 

No new information is needed by the Government to apply this restriction. The 
requirement applies only to contracts ·estimated by the Government to exceed 
$1,000,000." In accordance with FAR 36.204, Disclosure of the magnitude of 
construction projects, the Government already discloses in the solicitation the 

-. ..J' ~ 
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Government's estimate of the "price range" of the contract "Price ranges" are stated in 
e increments that include a break at $1,000,0001-

• • ·(e) Between$ 500,000 and $ 1 ,000,000. 
(f) Between $ 1,000,000 and $ 5.000,000. • * " 

Awards to ~foreign [non-U.S.J contractors" are restricted . The definition of "United 
States finn" already appears in DFARS 252.236-7010. A definition of "Marshallese 
contractor" is added. 

IV. · COLLATERALS: 

Federal Register Notice: This rule would have signtficant effect beyond agency 
internal operating procedures. Public comments concerning this rule should be invited 
through a Federal Register notice in accordance with 41 U.S.C. 418b and 
FAR 1.301 (b) . A determination should be made that urgent and compelling reasons 
exist to publish this interim rule prior to affording the public an opportunity to comment. 
This interim ru le implements Section 112 of the FY 1998 Military Construction 
Appropriations Act. 

Regulatory Flexibility Act: This rule is not expected to have a significant 
economic impact on a substantial number of small entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601 et seq., because MILCON prime contract 
awards over $1,000,000 to small business for work in the Pacific and in the Arabian 
Gulf are not substantial. It is estimated that only 12 such contracts are awarded each 
year. An initial regulatory flexibility analysis has not, therefore. been performed. 
Comments as to the economic impact are invited from small businesses and other 
interested parties. Comments from small entities concerning the interim rule will also 
be considered in accordance witl1 Section 610 of the Act. Such comments must be 
submitted separately and cite DAR Case 97-0307. 

Paperwmk Reduction Act: The Paperwork Reduction Act applies. It is estirna~ed 
that the new provision at DFARS 252.236-7010 will increase. by 5 hours, the annual 
paperwork burden associated with DFARS Part 236 and related provisions/clauses. 
Office of Management and Budget (OMB) approval is needed. 
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V. COORDINATION: 

The DoD members of the committee indicated below participated and concur in 
tl1is report. 

FOR THE CONSTRUCTION, A-E 
AND BONDS COMMITTEE: 

~-~-c. k.-~ 
Laura K. Meeker, Chair 
Joe Schneider, Navy 
Doris Gibson, Air Force 

I 
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DEARS 236.574 Construction in foreign countries. 

Renumber present 236.574(a) as 236.574(a)(1) and add a new 236.574(a)(2). 

(a).(1)1n accordance with Section 112 of Public Law 104-32 and similar sections 
in subsequent military construction appropriations acts, military construction 
contracts that are estimated to exceed $ 1,000,000 and are to be performed in 
the United States territories and possessions in the Pacific and on Kwajalein 
Atoll, or in countries bordering the Arabian Gulf, shall be awarded only to 
United States firms, unless the lowest responsive and responsible offer of a 
United States firm exceeds the lowest responsive and responsible offer of a 
foreign firm by more than 20 percent. 

(2) In accordance with Section 112 of the FY 1998 Military Construction 
Appropriations Act (Public Law 105-45. 111 Stat. 1142). military construction 
contracts that are estimated to exceed $ 1 .000.000 and are to be performed in 
the United States territories and possessions in the Pacific and on Kwajalein 
Atoll. or in countries bordering the Arabian Gulf. shall be awarded only to 
United States firms. unless the lowest responsive and responsible offer of a 
United States firm exceeds the lowest responsive and responsible offer of a 
foreign firm by more than 20 percent. This restriction does not apply to contract awards 
for military construction on Kwajalein Atoll for which the lowest responsive and 
responsible bid is submitted by a Marshallese contractor. 

(b) [remaining unchanged] 

236.570 ··Additional provisions and clauses. 

* * * *. 
(c)ill Use the provision at 252.236-7010, Overseas Military 

Construction-Preference for United States Firms, in solicitations for military 
construction contracts that are (i) funded by appropriations under the FY 1997 Military 
Construction Appropriations Act (Public Law 1 04-196). (ii) located in U.S. territories and 
possessions in the Pacific, on Kwajalein Atoll. or in counties bordering the Arabian Gulf 
and (iii) estimated by the Government to have a price exceeding $1,000.000. that are 
estimated to exceed $ 1,000,000 andare to be performed in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in countries bordering tho 
Arabian Gulf. Tab A 

(2) Use the provision at 252.236-7010. Overseas Military Construction~ 
Preference for United States Firms. with Alternate I. in solicitations and contracts for 
military construction that is (i) funded by appropriations under the FY 1998 Military 
Construction Appropriations Act (Public Law 105-45. 111 Stat. 1142), (ii) located in ~.S. 
territories and possessions in the Pacific. on Kwajalein Atoll, or in counties bordering 
the Arabian Gulf and (iii) estimated by the Government to have a price exceeding < 

$1.000.000. 



252.236-7010 -- Overseas Military Construction--Preference for United States 
Firms. 

As prescribed in 236.570(c)(1) and (2), use the following provision: 

OVERSEAS MILITARY CONSTRUCTION-PREFERENCE 
FOR UNITED STATES FIRMS (JAN 1997) 

(a) Definition. 

"United States firm," as used in this provision, means a firm incorporated in 
the United States that complies with the following: 

(1) The corporate headquarters are in the United States; 

(2) The firm has filed corporate and employment tax returns in the United 
States for a minimum of 2 years (if required), has filed State and Federal 
income tax returns (if required) for 2 years, and has paid any taxes due as a 
result of these filings; and 

(3) The firm employs United States citizens in key management positions. 

(b) Evaluation. Offers from firms that do not qualify as United States firms 
will be evaluated by adding 20 percent to the offer. 

(c) Status. The offeror--- is,- is not a United States firm. 

(End of provision) 

ALTERNATE I 
As prescribed in 236.570(c)(2), add the following definition to paragraph (a) and 

substitute paragraphs© and (d) when the contract is for work on Kwajalein Atoll : 

(a) "Marshallese firm," as used in this provision, means a firm organized or 
existing under the laws of the Marshall Islands. 

{b) Evaluation. Offers from firms that do not qualify as United States firms or as 
Marshallese firms will be evaluated by adding 20 percent to the offer. 

(c) Status. The offeror- is. - is not a United States firm, The offeror- is. - is 
not a Marshallese firm. 

(End of provision) 
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UNITED STATES PUBLIC LAWS, 105th Congress- 1st Session 

Public Law 105-45, FY 1998 Military Construction Appropriations Act, 
111 Stat. 1142, September 30, 1997 [H.R. 2016] 

An Act 

Making appropriations for military construction, family housing, and base 
realignment and closure for the Department of Defense for the fiscal year ending 
September 30, 1998, and for other purposes. 

* * * * 
SEC. 112. None of the funds appropriated in Military Construction 

Appropriations Acts for military construction in the United States territories 
and possessions in the Pacific and on Kwajalein Atoll, or in countries bordering 
the Arabian Gulf, may be used to award any contract estimated by the Government 
to exceed $ 1 ,000,000 to a foreign contractor: Provided , That this section 
shall not be applicable to contract awards for which the lowest responsive and 
responsible bid of a United States contractor exceeds the lowest responsive and 
responsible bid of a foreign contractor by greater than 20 per centum: Provided 
further , That this section shall not apply to contract awards for military 
construction on Kwajalein Atoll for which the lowest responsive and responsible 
bid is submitted by a Marshallese contractor. 

3 

Pri-eD\ I 
Taa:B 



I~ fEROFFICE MEMORA1~DUM 

S.ensitivity: COMPANY CONFIDENTIAL Date: 
From: 
Dept: 
Tel No: 

To: ( ._<b_><_6> ___ _... 

03-Nov-1997 01 : 44pm 
Pete Bryan 
Pentagon 3C762 

[fbW> I 

Subject: DFARS Case 97- 0307 , Cons t r uct ion in For eign Countries 

Amy, I think the definition of a "Marshallese firm" should include a 
requirement tha t a t least 51 percent of the firm s hould be owned by 
Marshallese . This is s imilar to the requirement that a s mall disadvantaged 
business concern must have at least 5 1 percent ownership by individuals that 
are both social ly and economically disadvantaged. If this ownership provision 
is not i ncluded in the definition, it may be possible for persons other than 
Marshallese to own these companies and benefit from the 20 percent preference. 
I do not have any other comments . Pete Bryan 



To:Pete Br yan ~b)(2) 

I~ fEROFFICE MEMORA1~DUM 
(Draft) 

Date: [(b)(2 ) 
From: 
Dept: 
Tel No: 

Subject: Re : DFARS Ca se 97- 0307, Construc tion i n Fore i gn Coun t rie s 

Pete: The Army is probably going to request that the DAR Council stay out of 
this, and let the Army implement it, since only the Army does construction on 
Kwajalein Atoll. However, since we already have a clause implementing the rest 
of the section in the DFARS, there is some precedent for dealing with this 
variation for Kwajalein Atoll in the DFARS, even though it affects only the 
Army. 

Apparently the firm which this law was int~dned to benefit is not owned or 
operated by Marshallese citizens . 

If we deci f de to go ahead with DFARS coverage, I have done further 
research and propose the attached revised definition, based on the regulations 
at 22 CFR 228, relating to the nationality rule for suppliers of services of 
the Agency for International Development (referenced in 48 U.S.C. 1906, 
Construction contract assistance, relating to assitance for the Governemnts of 
the Federated States of Mi~ronesia and of the Marshall Islands) . Any comments? 

[(b)(6) J 
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DFARS Case 97-0307 
Construction in Foreign Countries 
Draft Inter~ Rule - (Revised definition of Marshallese 
firm) 

(a)(l) "Marshallese firm," as used in this provision, means a local firm 
incorporated in the Marshall Islands, or otherwise legally organized under the 
laws of the Marshall Islands, that is more than 50 percent owned by citizens of 
the Marshall Islands, or, if the firm is foreign-owned, complies with the 
following: 

(i) The firm has done business in the Marshall Islands on a continuing basis 
for not less than three years prior to the issuance date of the solicitation; 

(ii) Substantially all of the firm's directors of local operations, senior staff 
and operating personnel are resident in the Marshall Islands; and 

(iii) Most of the operating equipment and physical plant are in the Marshall 
Islands.] 



n~ fEROFFICE MEMORAJ.~DUM 

Sensitivity: COMPANY CONFIDENTIAL Date: 
From: 
Dept: 
Tel No: 

To: l ._(b_)(6_) __ __. 

Subject: Re : DfARS Case 97-0307 , Construction in Foreign Countries 

Amy, as a l ways your work looks good. I have no other comments. Pete 


