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i·Go2.14 Conditions Afteeting The Vork. 

(~ tom) 
7':'602.l5 O~ e....t......_~" 


(Copy fTom t'onn) 


.,-602.1.6 Patent"IJldemn.i,.t.y . 


(Copy from fol'!ll) 


7-602.17 A.dd.1 tional Bond Secur1ty. Inaert the clause set forth in 

7-103·9· 


7-602.18 Corrvenant A8ainst Contingent Fees., 
(Copy !Tom fonn) 

7-602.19 Off.Lcia1s Not to Benefit. 

(C"9PY 1'ram foI'lll) 

7-602.20 ~ American. In ACcordance vith the requ1reaents ot 

6-204, 1llserl the contract clause set :torth therein. 
 \7-602.2.1 COllVict Labor. Insert the contract clause set forth in 

12-203. 


7-602.22 Nondiscrimination In Bmployment. ·- ro accordance with the 

requiI"el!lents of 12-B02, insert the contract clause set forth therein. 


7-602.23 Labor Standards PrcNisions. In &.Ccordance witb the require­

ments of 12-403, insert the clauses entitled: 


Davis-Saeon Act 


"Right-Hour Lays-Overtime Compensation 


Payroll Recorda and PayT'Olls 

Copele.nd ("Anti-Kickbacll:") Aet 

Wi thbold1.Dg of' l"Imds to ABsu.re Va.ge Payment 

Subcontracte--TerminatioD 

7-602.2" Nondomestic Construction Ne.ter1als. In ACcordance;with the 
requ..irements of 6=0204.4 include the clause eet forth therein. 
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I 
In accordance with Departl:llental. procedures, the toregolD8 cl8l.lse may be 

modified to provide for intermediate appeeJ. to the Bead or the Procur1.Dg 

Activity concerned. The decision of the contractiD8 otf1cer referred to 

In the above ci8l.lse shall, if meJ.led, be sent by certified mail, return 

receipt requested. \ 

I. 
(b) In procurements to be perlonned OIlts1de the United States, its 


poeeee81ons end Puerto Rico, where it ' is ant1<;ipated that the contractor 

viil be a foreign firm, one of the clauses provIded for in 7-103.12(0) 

v1.ll be inserted in accordance vith the instructione therein: 


(Copy from fo~ 

(c) The form in which the contracting ofi'icer' s.hall notify the 

eontractor of bis decision under the Disputes clause 1s Bet forth in
\ 1-314. 

7-602.7 Payments to Contractor. 

(Copy f'rom form) 

7-602.8 ASSignment of Claims. \ 
(Copy from form) 

The last two sentences of P&l"'B8rapb. (a.) of the foregoing clause 

sh8.l.J. be deleted from contracts entered into vith foreign contractors. 


7-602.9 Material end Workmansb.1p. 

(Copy from form) 

7-602.10 Contractor Inspection System. 
in ell contracts in excess of $10,000. 

CONTRACTOR :r:NSPEm'ION SYSTEM. 

The Contractor shell (1) ma1.ntain 
system and perform such inspections as v1lJ. 

Insert the follov1D8 clanse 

en adequate inspection 
assure that the work perform­

ed under the contract conforms to contract requirements, and (11) me.1n­
te.1n tmd make available to the Government ade<r-1ate records of such 
i nspec tions. 

7-602.11 Inspec'tion end Acc!;l!tance. 

\ (Copy froIlI torm) 

\, 
7-602.12 ~erintendence B~ Contractor. 

(Copy f'rolD torm) 


7-602.13 Perm!ts e.nd Re!!EonsIo1l1tles. \ 


(Copy from torm) 
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Tab A 
30 June 61 Minutes 
Case 61-19 

PARI' 6- -CLAUSES FOR FIXED PRICE CONSTRUCTION CONTRACTS. 

7-601. AWlice.bllity. As used throughout this Part, the term "f1.xed­
price construction contractn means Wcontract {other than e. short form 
construction contract (see 16-401. 33l and (b» a letter contract, a 
notice of award, or a modification not effecting nev~rocurement) Which 
(i) 1s entered into at a f1.xed price (with or Y1.tbout any provision for 
price redetermination, escalation, or other form of price revision as 
covered in 3-403), and (11) is for construction &s det'tned in 1-201.22. 

7-602. Required Clauses. The foll~ clauses aball be inserted, 
as required, in all fixed-price construction contracts, except as other- r 
vise provided in this part. 

7-602.1 Definitions. 

(Copy t'roID form) 

7-602.2 ~ecif1cations and DTavings. 

(Copy from form) 

(Copy from form) 

In the foregoill8 cl&use, the period of "30 days" Y1.thln which any claim 
for adjustment wet be asserted may be varied in aecord.e.nce vi til Depart­
mental procedures. 

, 7-602.4 £Aaoged Cond!tlons. 

(Copy from form) 

.7-602.5 Tenn1nation For Def8Ul t -- ~eB For De1a.x -- Time 
Extensions. Insert the clause set forth in 709. 

7-602.6 D1!gUtes. 

(e.) hcept as provided in (b) below, insert the followiIlg clause: 

(Copy frOID fom) /, 
\ 

http:1-201.22


cballge fro1lI the 1953 edition of Standard Form 23A necessitated an 

f
'mmediate ch8Il8e in ASPR 16-401. 3(c). ~e members approved rev1sill8 
aragraph (c) to read.: 

"(c) Contracts Estimated To Exceed 10 000. Standard 

1 
\ 

Forms 19AJ 20, 21, 22, 23, and 2 sbal.l be used tor 
these construction contracts executed S6 a result of 

, formal sdvertising." 

1dd1t1onally, 1t \/as noted that the 1sBU8.Dce of the revised Form 23A ) 
t=;:tted the deletioD of subpa.n&raPh (h) of 16-401.4. The foregoing , 

es vere approved 'for inclusion and deletion in ASPR rension No. 51 

(28 June 61) 

-----~--- - "--- ------­
2. Csse '61-19 - C,cnGes in ASPR as a Result of the Issuance of the 

:p. €., ,; sed Con;; t ructlon Contra ct Forms. The mer:lbers 
, eSUt1ecl cons1deraticD of a repcrt from t he Special Sub c ornmi ttee, dated 
~3 June 61, presenti~ ~ropo5ed clauses for inclusion in Part 6, Section 
VII ..nth resnect to the Construction Fixed-price Contracts. The Sub­
co~ittee Chairmen vas Drescnt for consideration of this csse . The 
Collmittee I!ade II. IDJ.mber of c.I:laxl&es _throughout the Subco=ittee'B report 
vhicb are r-enected in tile attached hb A. -to -these minutes. 

-'l'vo 	pe.rtieular polnts :'d1a.cussed un~r the SnbcOlllll1ttee report 1nclu~d: 

(8) 	 The sUbcollllIli ttee' s recolnlIlendattcn -that ·the~tause.mM.it.1.a4 
"Contract Inspector System" be deleted. The members did not 
concu.r with this recolllClendation, not1ng that this problem 
had 9rev1ouely been determined and the decision ma.de that 
e. clause in this area would be ,-utilized, end 

(b) 	 The SubcollIIDittee' s recommendntion that the proposed clause 
entitled "Pl;'eference for United Stetes FlSS Vessels ­
Employment of Ocean-Going Vessels" be deleted. The basis 
for tbe recolllIDendat1on being that neither the e.et nor the 
requ:1l"eJIlents of 1-404(b) requires construction contractors 
to ship their supplies, materials, or equipment Wich is 
not purchased by or for the United States pursuant to the 
requirements of the act. The members concurred in the 
Subcommittee's recommendation with respect to the deletion 
of this clause.

j The tIleJIlbers further noted that the existing "Buy American Act" cleose 
i 6-201...5 should be deleted and the revised cl.e.use published in lieu theerof. 

.. ' 
As revised in the attached Tab A, the construction contract clauses were f 
approved for prlnt1nS. CASE CLOSED. 

(30 June -6l) 
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----------------------------
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/ 


/ 


/ 


-... f 
Page 3. (5 Apr 61). Case 61-19 - Cbange 6 in ASPR as a ReBIUt of the 

Issuance of the Revised Construction Contract Forma. A new sentence 

\l8.S added at the end of the second paragraph, re&.ding: 


"The members further Doted th8.t the same issue vill 

subsequently arise vnen a revision of Standard Form 32 

is undertaken and, at that time, consideration vould be 

given to the retention of the words 'by a court of 

competent jurisdiction . ,n 


(19 Apr 61) ,
7. Case 61-19 - Changes in ASPR 8S a Result of the Issuance of the 

Revised Construction Contract Forms. The Committee \ 
considered a report from the Editing SubcOllllllittee, dated 7 Apr 61, preoent1ng 
proposed clause coverage for fixed-price cODstruction co~tracts, to be 
published in the Regulation as Part 6 of Section VII, together with related changes 
occasioned by the issuance of the revised construction contract f'onns in Section 
VIII e.nd in Section XVI. The Collll!littee approved the Edi t1ng Subcommittee recom­
lDeJ"dation that the !I18terla1 attached to the Editing 6-.lbcolZllll1 ttee report be , 
fonmrded to an appropriate Subcommittee for rev1e'll. The Comm:I.ttee established \ 
e. Special ~!I1an Subcommittee to undertake this revie'll , and noted that in \ 
addition to the clauses covered in the Editing SubcOllll!l1 ttee report, no mention 
~s made ot; the Suspension of Work clause, or the Nondomestic Materials clause 
appearing in 6-204.4 . W~spect to this latter clause, the quest10n vae 
raised as -w whether the clause ws appropr'.ate for inclusion 1n the construction 
contracts Part, and referencing 1n the Construction Contract clause cOVerB8e. 
Members deSignated to the Subcommittee are: 

Army - Mr. Malcolm P. McGregor, ENG (Chairman) 
Navy - Mr. W. B. Speck, Y&D \ 

The SubcollDlli ttee 1/5.S requested to provide a report for consideration by 22 May 
61. 

The Army Legal member is the ASPR Comrni ttee liBi son to the SUbcom­
mi ttee. "'" 

(19 Apr 61) '\ 

Prob1dI1 Bubcollllll1ttee Action 1 ~ 

Special Report bi6i.L-19 Chanses in ASPR As )
I 19 Ju.ne 61a ResUlt of the \ 


Issuance of the ,I 

\Revised ConstroctiOll . I 

Contract Forma 
(31 ~ 61) \ 

h± - » 

I, 4. Case 61-19 - .£Eanges 1n ASP!' as a Result of the Issuance of the 

\ Revised Construction Contract FonllS. The members 

I\onsidered s. report fl-om the Special Subcommittee dated 13 June 61, 

presenting proposed clauses for inclUSion in Part 6, Section vn 1oI1.th 

respect to Construction Fixed-price Contracts. Representatives of the 

Subcollllll1ttee vere presen1 for the discussion of this case. 


The Camm1ttee reviewed the attAchmeDt to the SubcOlll!!l1 ttee report and 

made e. IIUlDber of changes 'Jh1cll vere noted. by the Secretary in the first 

six pages of' the report. Upon c0lllp1et1on of consideration of' this ca.se, 

e.n atta.chment to the IlI1n:utes vill reflect the Dev part 8,6 rev1 sed 

cfer1ng Construction Fixed-price Contract c.l.au.ses. Consideration of the 

r l!IS.1oder of the Subcommittee report vas defe~d until the Friday, 30 J-Te 

6 . meeting at llOO hours. 

I 

In the discussion of this case. it was pointed out to the members 

that FPR Circular No. 15 dated 12 April 61 set forth in Standard FOl"lll 19 

the governing Labor StaJ:ldards Provisions aPJllica.b1e to constroction 

contracts, vlrlcll -would involve the use of Standard Fo~ 23A. e.nd that this 




2. Case ' bl-19 - Changes in ASPR as a Result of the Issuance ot the " 

\ 
Revised Construction Contract Forms. The Legal members " 

advised of a IDeeting vith representatives o't GSA and the GAO ..nth respect to 
the proposed revision of the Disputes clause in Standard Form 23A, which 
deleted the words "by a court of competent jurisdiction." The GAO repre­
sentatives apparently could not be convinced of the need to retain the words . , quoted above, and the GSA General Counsel suggested al terna.te -le.ztguAge, 
tracking the verda of the "VuDderl1cb" statute (41 U.S.C. 321), as :1'olloY8: 

, "The decision' of -the head ~f the agency or MS duly 
. authorl:r;ed representative for the determ:l.ll8.timr of 
,such ,appeals 6hal.1 be, f1.Ds.1 and concl.us1ve~ This\ \ 

provision shall not be pleaded in any suit 1llvo1ving 

\ 

, a question of :fact arising under this contract 8.S 

limiting judicial reviev of any such decision 
to cases where freud by sucb of:f1cial or his 
representative or Board is alleged, provided, 
hovever, that any such decision shall be final 
and conclusive unless the same is fraudulent or 
caprlcious or arbitrary or so grosaly erroneous \as necessarily to 1.mply bad faJ. th or is not supported 
by substantial evidence. 

The 1n 'expressiD8 
reta.1.D1ng the current l.angu8ge, since 'the altel."tl6te' language is not clear 
and :precise. ch 

1 

i\ 
'tI.a:i~~;!,ai~I:ttn:r-f'l:lrr-tft,_Nw:Ul&,e. There is need t:or exped1t1ous consideration 
of this Jll8tter by higher authority in order that the Department of' Defense 
position on the alternative le..ngu,e.ge can be provided G6A. While the Legal. 
members exprease'd divergent view 68 ' to hciv tb.l8 mat~:r: abOuld be handled, the 
050 Counsel representative present was requested. to .present this matter to 
higher authority for consideration . The item loIill be further discussed at 
the next meeting. \ 

-"==-_____________ _ --!.:( 31 Mar 61) 

Case 61-19 - Changes in ASPR as a Result of the Issuance of the Revised \.

/ Construction Contract Forms. The Chain!lB.Il distrlbuted copies\ 
of s memorandUlll i'rom tbe Deputy ASD (1&1.) (Procurement), dated 3 Apr 61, 'Jhich \ 
advised that the Department of Defense had coneurred in the alternate language 
tracking tbe 'WOrru; of the Wunderlich statute, for inclusioll in the Disputes 
clause to be issued in Ste.ndard Form 23A in lieu of the words "by a. court of 
cO!llpetent Jurisdiction. II 

/ The melllbers noted that wb.ile the llev language vould be issued ~ the \Disputes clause ill Standard Form 2311 for use ill tbe United States, that the 
General Accounting O~ce had agreed to the use of the Present Disputes cleuse 
containing the words "by a court of competent jurisdiction, ,. for use in con­
tracts overseas, ..nth a further change in the tiause to insert the words 
"United States" immediately ahead of the above quoted language. In this 
respect, it -was noted that the Department of Defense would b" llsing a d1.f:feren'IA 
Disputes cla.use in contra.:J.s overseas. thaD tbe clause promulgeted in Standard \/ Form 2311.. (~i4!:1"'~U~-'I-;t.-.._~..bt:cr)-r 4L. ;;-6')\ \

/7-/ t.p5 Apr 61) 

/ 
 Page 2. (31 Mar 61). Item 2. Caae 61-19 - Changes in ASPR aa a Resu1t 

of the Issuance of the Revised ConstructiOIl Contract Fons. The 
8eCOIld sentence of the aecond paragraph ~s revised to read: \ 

hIt vas concluded that the inclusion of the nev language, 
which, ill the .IDeDi moos opinioll of the I!leIIIbers) resu.l ted 
in no substantive change Whatsoever, YOUld require an 
explanation for tbe change in language." \(12 Apr 61) 
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Cb~ 61-19 - Changes in ASPR as a Result of 'U=' Issuanee of the Revised 

\ 

Const.nictiotl Contract Porms. Copiel1l of the Federal Procure.ent \ 


Regulatlana proalll.gat1.ng the nev Standard Canstruction Ccmtnl::t· POnDS: SF 20, 

Inv1:t&t1on for Bids; SF 21, Bid lI'ol"'lll; SF 22, Instruct10n to Bidders; SF 23, 

ConsT.nlct.1on Contract; and. SF 23A, General ProviSions, vere distributed to the 
me1Dhers for information. The memDers noted ~t the iellU8.Dee of the !lev torms 
neeessi ta.ted ebanges in: 

a. 	 The ~J' Amer:1C8Jl coverage in Section VI with respect 

\ 

to construction contrs.cts. 


b. InclUSion in an appropriate location of the DOD requirement 
for construction contractorII to "ma1.nta.1n an inepeet10n 
system and inBpection records" (Case 60-66). \~ 

c. 	 Inclusion of the new construction eontraet e.l.&usea in 
, 5ec~fa,~"~ • • _ .;r:. ~~ sD ~ ~11,, !~q?I!O'=" :)0 .- J>?tr r _ • ~ 

" .. ~ -= ~'. '3!- ,1.~ -_. 

.. ~ td a.ct1aa DI tD refl.ec:t the DIN rama. ..t:_. 1lC ::-"_ 

\ 
e. ltenstcm ~ I!!Ieet1cm IX to -ren.ect 'the cav-e~ ~ 

nite:ms vith s~tutory cost l1mitations," and My 

other a~ropriate cbaDB;es, such AS .revision of 
2-201(a) (xxv). \With respect to a. above, the COI!IIII1ttee noted that th1s ~ bad 

prenous.ly be~ provided the 8ta1't and coW.d 'be incozporated with the other 
c:baDges for printing. 

With respect t.q b. tb.ro1l8h e. above, these tasks vere as signed to the \ 
Ed!tUg SubcOllllll1 ttee for aceOlll,Pllshment. '!'be Editing Snbcamm1 ttee 1I8.B 

equested to provide a report tor eons1deration by 13 Mar 61., 
- (8 Feb 61) 

--- - ----_.. ~..- - ---~ 

Case 61-19 - Changes in ABPR &B a Result of the Issuance of the Revised \ 
Construction Contract FoI1llll. The Ai r Force Leg81 ~ber 

~e.lled the Camm1ttee'a attention that cl.anse 6, Disputes, in th~ nev Standard 
/ 	 Fol"lll. 23A, omitted the verda "by eo court of competent jurisdiction," which 


langu~e bad been reeOlllZlleD.ded for ret~tion by Defense in a letter t'rom the 

Cba1~, ABPR CClllllllittee, to the Assistant Commissioner for Procureaent Polley, 

GSA, dAted 25 Mar 60. The COIIIIIIittee noted that its representatives had _ \ 

agreed in SUb6equ~t discussions v1th aSA, t.h&t the above l&.ng11a8e could be 


/Olll1tted. 

l'otvithstandin8 this agreement, the _bers concluded that the retention 
of the om1tted 16n,gJl~e- vas sui"f1e1ently important to 1nitia.t.e 1.mIDediate 
e.ct1an to effeet its reinsertion in Deianse cont.rs.cts. 

/." The COIIIm1ttee requested the Chairman to diseuS8 this matter with the 
/' Asaiatant COIDIIIissioner for Procurement Policy, GSA, on a priority ba.sis. '" 

(15 Feb 61) 

Case 61-19 -	 I!I Result of ~ ~~~an~~ " :\ -"ce ;:;" ~he""'Rev1sed
Cons ruction ontract Forms. e Chai~ advised e members 

/.	that GSA has agreed to vitbhold printing of the revised Standard Form 23A in 

order to give DOD further opportun:lty to submit rel!l.SOtls ¥by the vords "by a 

court of cOIIIpetent jurisdiction" aboul.d be included in the D1sputes clause. 

It ws agreed that the Legal members, vith the .Air Force Legal member as 

Chairman, would prepare a SUitable paper for this purpose by 24 Feb 61. 


/ 	 (17 Feb 61)

/ CASe 61 __ 19-_-~-s_in ASPR a_s_a_R_e_eul_-t o· th -=- ==e::::o :::;;:OtlEbe Revi se---\__ _____ -~":Se I!OO83suanc= !l:t "'==-=-~""~d

- Construction Contract Forms. Copies of a letter trom the " 
Cb.a1rman to the Assiste.nt CODIIis8ioner for Procurement Policy GSA dAted 
23 Peb 61, transmitting the nDeparbDent of Defense cOBlents ~ am1~e1on of 
t.be vords 'by a eourt 01' cClllpetent jurisdict1on' tram the 'D15pUtes' clause 

/ in Standard Form 23A," were distributed to the members for information. 

(2q Feb 61) 

http:Assiste.nt
http:prenous.ly
http:ma1.nta.1n
http:proalll.gat1.ng


7 April 1961 

ME)!ORANDUM TO THE ASPR COMMl'l"l'EE 

SUBJECT: 	 ASPR Case 61-19 - Changes in ASPR as a Result of the IS9UBnce 
or the Revised Construction Contract Forms 

1. This report complies vith the Minutes of 8 February 1961. 

2. The attached TABs A, B, and C are submitted With the 
recormend.a.tion that the material included therein be forwarded for 
review to an appropriate wbcoDlllittee .. 

JOHND.K.OOKEN ROBERT Fo HOMANN JOHN D. m..rx 
Colonel, JAGC Navy Member Ai.r Force Member 



ASPR Case 61-19 

Part 6- ...Clauses for Fixed Price Construct.:i,on Contracts 

7-601 Applicability. As used throughout this Part, the term 

"fixed-price construction contract" means any contract {other tban 

a short form construction contract (See 16-403.1(a) and (b», a letter 

contract, a notice of awardj. or a modification not effecting ne~ pro­

curement) 'Which (i) is entei-ed into at a fixed price (with or without 

any provision for price redetermination, esca.la.tion, or other fom of 

price revision as covered in 3-403), and (11) is for construction (See 

1-201.22) • 

7-602 Required Clauses. The following clauses shall be 

:i.nserted, as required, in e..1J. fixed-price construction contracts. 

7-602.1 Definitions. 

(Co~y from form) 

7-602.2 Specifications. and Drawi~~. 

(COW from fonn) 

7-602.3 Changes. 

(Copy from form) 

In the foregoing clause, th~ period of "30d8;ys" vithin which any claim 

for adjustment must be asserted may be varied in acco~dance with Depart­

mental procedures. 

7-602.4. Changed Conditions. 

(COW from form} 



ASPR Case 61-19 

1-602.5 Termination For pefaul! -- Damages For De~ -- .~ 

Extensions. Insert the cla.use set fo,rih in 8-709. 

7-602.6 Disputes. 

(a) Except a.s, previded in (b) belew, insert the f'ollov.l.ng 

clause: 

(Copy from form) 

In accordance ~th Departmental procedures, the foregeing clause 

may be modified to provide for intermediate appeal to the Head of 

the Procuring Activity concerned. The decision of the centracting 

officer referred to in the above clause shall, if mailed, be sent 

by certified mail, return receipt reque,sted. 

(b) In procureme,nts to' be performed outside the United states, 

its possessions and Puerto Rico; where it is antiCipated that the 

contractor will be a foreign firm, either the clause in 7-103.12(a) 

will be u.aed after modifying it to insert "United States If before 

"court of competent jurisdiction" or the clause in 7-l03,J2(b) 

will be inserted in a.ccordance 'With instructions therein: 

(Copy fr~ form) 

(c) The forn!. in "Which the contracting officer shall notify the 

contractor of his decision under the Disputes cla:..l.se is set forth in 

1-314. 

2 
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7-602.7 Pac-.ents to Contractor. 


(Copy from form) 


7 -602.8. Assignment of Claims. 

(COpy from form) 

'!'he ll.st two sentences of paragraph (a) of the foregoing clause 
- . 

shalJ. be deleted from cont!'S.Cts enteY'ed into w.I.th foreign contractors. 

7-602.9 Material and Workmanship. 


(Copy from form) 


7-602.10 Contractor Insp~ction System. Insert the fo,llowing clause 

in all contracts in excess of $10,000. 

CONl'RACTOR INSPECTION SYSTEM 

The Contractor shall (1) maintain an adequate inspection system 

and perform such inspections as will assure that the work performed 

under the contract conforms to contract requirement-s" and (ii) l:1ain­

tain and make available to the Government adequate records of such 

inspections. 

7-602.11 Inspection and Acceptance. 

(Cop,r from form) 

7-602.12 S~erintendence Bf Contractor. 


(Copy from form) 


7-602.13 Permits and Responsibilities. 


(Copy fro!1 f orm) 


7-602.14 Conditions Affecting The Work. 


(Copy f rom form) 


7-602.15 other Contracts. 

(CoP""Y" from fopm) 

7-602.16 Patent Indemnity. 

(Copy from form) 

7:602~ 17 Additional Bond Securt;ty. Insert the clause set forth in 

TAB A3 
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7-602.18 Covenant Against Contingent Fees. Insert the contract 

clause ,set forlh in 7-103.10. 

7-602.19 Officials Not To Benefit. 

(Copy f.rom form) 

7-602.20 Buy American. In accordance 'With the requirements of 

6-204, insert the contract clause set forth therein. 

7-602.2I Convict Labor. Insert the contract clause set fOrth in 

12-203. 

7-602.22 Nondiscrimination In Employment. 

(Copy from form) 

7-602.~ Labor Standards Provisions. In accordance 'With the 

requirements of 12-403, insert the clauses entitled: 

Davia-Bacon Act 

Eight-Hour La~-~ertime Compensation 

Apprentices 

P¥roll Records and PayrOlls 

Copeland (tlAnti-Kickbacktl ) Act 

Withhol ding of Fi!md.s to Assure Wage Pe;rment 

Subcontracts--Termination 

7-602.24 Federal, State and Local Taxes. In accordance ~th the 

requirements of 11-401, insert the contract clause set forth in ll-401.1 

or 11-401.2 as appropriate. 

7-602.25 Renegotiation. In accordance 'With the requirements of 

7-103.13, i nsert the appropriate contract clause set forth therein. 

7-602.26 Termination for Convenience of the Government. In 

accordance with the requir~~ents of 8-703 and 8-705.2, insert the 

appropriate contract clause. 

4 TAB A 
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ASPR Case 61-19 

7-602.~r Notice and Assistance Regarding Patent Inf'rlngement. !n 

accordance with the requirenents of 9-104, insert the contract clause set 

forth therein. 

7-603 Clauses To Be Used When Applicable. 

7-603.1 Notice to Government of Labor Disputes. In accordance 

wi th the requirements of 7-104.1, insert the contract clause set forth 

therein 0 

7-603.2 Soviet-Controlled Areas. In accordance 'With the require­

ments of 6-403, insert the contract clause set forth therein. 

7-6030.3 Filing of Patent Applications. In accordance wi. th the 

requirements of sr-l06, insert the contract clause set forth in 9-109 

or 9-106.1, as appropriate. 

1-603.4 Reporting of Royalties. In accordance with the require­

ments of 9-110, insert the appropr1ate contract clause set forth therein. 

7-603.5 Rights in Data. In accordance with the requirements of Part 

2 of Section IX of this Regulation, insert one of the contract clauses set 

forth in 9-203.1, 9-204.2, or 9-206, as appropriate. When the contract 

clause in 9-203.1 is used, the appropriate additional proViSions shall be 

added in accordance with the requirements in 9-203, 9-203.2, 9-203.3 or 

9-203.4; and the additional provision in 9-204.1 may be added under the 

Circumstances set forth in 9-204.1. 

7-603.6 Military Security Requirements. In accordance vnth the in­

structions of 7-104.12, insert the contract clause set forth therein. 

7-603.1 Utilization of SmaJ..l Business Concerns. In accordance 

with the requirements of 7-104.14, insert the contract c~use set forth 

therein. 

5 
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7..603.8 Examination of Records. In accordance with the requirements 

of 7-104.15, insert the contract clause set forth therein. 

7..603.9 Gratuities. In accordance with the requirements of 7-104.16, 

insert the contract clause set forth therein. 

7-603.10 PriOrities, Allocations, and Allotments. In accordance ~th 

the require~nts of 1-307.2, insert the contract clause set forth in 

7-104.18. 

7-603.11 Defense Subcontracting SII.8.l.l Business Program. In accord­

ance with 1-707.2(b), insert the contract clause set forth in 7-104.22. 

7-603 .12 Subcontracts. In accordance ~ th the requirem.e·nts of 

3-903.1, insert an appropriate Subcontracts clause. 

7-603.13' Payment for Overtime and Shift Prelliums. In accordance 

with the requirements of 12-102, insert the contract clause set forth 

in 12-+02.3(0). 

7-603.14 Price Reduction for Defective Cost Data. In accordance 

with the instruction in 7-104.29, insert the cont.ract clause set forth 

therein. 

7-603.15 Workmen's Comnensation Insurance Overseas. In accord.. = 
anCe with the requirements of 10~03, insert the clause entitled 

"Workmen's Compensation Insurance (Defense Base Act)". 

7-603.16 Taxes. In accordance with the requirements of 11-403.2, 

in contracts to be performed outside the United States, its possessions 

and Puerto Ri.co, insert one of the clauses set forth in (a) and (b) 

thereof. 

7-603 .17 Advance pcquents. When advance payments are to be 

'made in accordance with Appendix E, Part 4- of this Regu.la.t1on, insert 

the appropriate clause as set forth in E-414.2. 

6 TAB A 
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7-603.18 Preference for United States-Flag Vessels - Employment of 

Ocean-Going Vessels. In accordance with the requirements of Part, 14 of 

Section I, insert one of the clauaes set forth in l-l404(b), as appro­

priateo 

7-604 Ad.d.itional Cla.uses. The following clauses shall be 

inserted in accordance with Departmental procedures were it is de­

sired to cover the subject matter thereof in such contracts. 

7-60401 Alterations in Contracts o The contract clause set 

forth in 7=10501 may be insertedo 

7-60402 ApproVal of Contracto The contract clause set forth 

in 7-105.2 mE!f(f be inserted o 

7-604.3 Bill of Materials. The contract clause set forth in 

7.-105.6 I!lS\Y be inserted pursuant to the provisions of said paragraph. 

7-604.4 Stop Work Orde!'s. The clause set forth in 7-105.8 

is authori zed. for use under. the criterla and in accordance with the 

instructions in 7-l0508. 

7-604.5 Liquidated DmJage . In accordance v.1.th the requirements 

of 1~3l0, insert the contract claus e set forth in 7-105.5. 

7-60406 Taxes Where Foreign Agreements Do Not Apply. In accord­

ance 'With the instructions of 11-404, in (!ontracts to be performed 

outside the United state s, i t a possessions and Puerto Rico, the clause 

set forth thereoir: JJJ:8(f be :i.r.'.serted. 

7 TAB A 

http:7-603.18


AS.PR Case 61..19 

8-709 Default Cla.us,e for Fixed Price Construction Contracts., 

(a) Tlle folloWing clause shall be used in all fixed..price con­

struction 	contracts. 

TERMLWION FOR DEFAULT- ...DAMAGES FOR DELAY--TIME EXTENS'IONS 

(Copy fl'\JID. fona) 

(b) During e. period of national emergency, paragraph (c) of the 

above clause mB8 be changed by deleting the 'WOrd "unf'oreseeable" and 

inserting the :phrase "other than normsJ. -weather," after the wrd 

"c8.uaes" "Where it first appears in the first sentence. 

TAB B 
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· . . 

(v) 	 Standard Form 22--Instructions to Bidders (Construction 

Contract). P8~~-..~.ie.-e~-~..~ea-$~3~.~.-e' 
i.~-~..-aa~-~~-eAe~-8e-"~-~-e8a~~-~~a-~-aGl 
fa1tHX¥t-aRi-lQ-*QQ~~a1t~~t. 

l6-4C)l.4 

· . 	. 
(e) During a period of national emergency, Clause ~f.t l3(d)(l)] 

of Standard Fom 23A may be changed by deleting the word "unforeseeable" 

e.D.d. inserting the phrase "other than normal weather" after the 'WOrd. "causes" 

where it first a.ppears in the first sentence. 

~a1--P.-"~-..~.~a-e~~.......-~~·g3Ar·~."""p~-p&~*-••-~ 
~~••-e$-~~~-tAR~i~.8a.A1-Ae.~-.Be-W&Pi-~••a"'.a••~-e8all 
8e-e.8••~~~-~p-~-W9pa-~~~~••~-~• .g..~..-a4~-~"-9F-e'-~.-~~~ 
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HEADQUARTERS 


DEPARTMENT OF' THE ARMY 

OFFICE OF THE CHIEF OF ENGINEERS 


WASHINGTON 25. D.C. 


13 June 1961ENGGC-C 

MEMORANDUM FOR The Chairman, ASPR Committee 

SUBJECT: 	 Case 61-19 - "Changes in ASPR as a result of the issuance of 
the Revised Construct1on Contract Forms." 

I. Problem: 

To publish in Part 6 of Section VIr clauses to be used in fixed ­
price construction contracts. The establishment of a separate part for such ­
clauses is in line with current policy of the ASPR Committee to provide 
separate coverage for construction contract procedures due to the basic 
differences in many areas between supply and construction procurement. 

II. Recommendation: 

1. That the clause s set forth in Tab 1, hereto, be placed in 
Part 6 of Sectton VII, for incluSion in constructi'on fixed price contracts 
over $10,000 which are executed on S. F. 23a. 

2. That the clauses set forth in S. F. 19 shall constitute the 
contract (not in excess of $2,000) in its entirety. 

III. Discussion: 

1. The subcommittee agrees that a separate part should be included 
in ASPR for clauses to be used in fixed-price construction contracts In excess 
of $10,000. / However, the Editing Committee in its proposal to the ASPR 
COffOTlittee has included several clauses now in use for supply contracts which 
thi s subcommi ttee does not recommend for use in construction procurement, ' 
The reasons for suggested deletions or changes in the Editing Committee's 
draft are set forth in Tab 1 at the appropriate place. 

2. The "Form il referred to in Tab A, in the phrase "Copy from form," 
is S. F. 23a, April 1961. It will be noted that in many instances, the words .."in accordance wi th the (Instructions) (Requi rements) of 
have been 	deleted. This has been done to be literally correct since the 
instructions usually pertain to supply contracts. 

3. It is contemplated in this report that the clauses to be 
included in the proposed Part 6 of Section VII are applicable only to 



I 

contracts over $10,000 execut,ed on S. F. 23a. The subcomnlUee recontnends 
that no additional clauses be added to S.F. 19. Additional clauses would 
defe.at the purpose of simplicity and understandabi lity which dictated the 
promulga,tion of this form. (See 3-600 through 610 and 7-104.15 for examples 
of shQrt form of procurement) 

SUBCOMMITTEE, CONSTRUCTION CONTRACT CLAUSES 

IncI 
Tab 1 

The Navy member concurs in this report except as indicated in 7-602.6(b). 
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ASPR Case 61-19 

Part 6--Clauses for Fixed Price Construction Contracts. 

7-601. Applicability. As used throughout this Part, the terro, 

"fixed-price construction contract" means any contract (other than a short 

form construction contract (See 16-401.3(a) and (b)) a letter contract, a 

notice of award, or a modification not effecting new pi"ocurement) which (1) 

is entered into at a fixed price (with or without EIDy provision for price 

redetermination, escalation, or other form of price revision as covered' 

in 3-403); (11) is for construction as defined in 1-201. 22. Clauses set 

forth herein are not ~equiredLfoi" contracts to be performed outside the 

United States except where so stated (See 16-401.1) 

7-602. Required Clauses. Fixed price construction contracts shall 

include the clauses set forth in this part. Inclusion of the clauses in 

7-602.l-2~ shall be accomplished by use of S.F. 23a in accordance with 16-401 

and 7-602.22 shall be accomplished by use of S.F. 19a. 

7-602.1 Definitions 

(Copy from form.) 

7-602.,2 SpeCifications and Drawings. 

(Copy from form.) 

7-602.) Changes. 

(Copy from Form.) 

In the foregoing clause, the period of 1130 daysll within whl,eh any claim 

for adjustment must be asserted may be varied in accordance with Depart­

mental procedures. 

I 
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7-602.4 Changed Conditions. 

(Copy from form.) 

7-602.5 Termination for Default Damages for Delay Time 
EXtensions. 

(Copy from form.) 

7-602.6 Disputes. 

(a) Except as provided in (b) below, include the following clause: 

(Copy from form.) 

In accordance with Departmental procedures, the foregoing clause may be 

modified to provide for intermediate appeal to the Head of the Procuring 

Activity concerned. The decision of the contracting officer referred to 

in the above clause shall, if mailed, be sent by certified mail, return 

receipt requested. 

(b) In procurements to be perforned outside the -United states and 

Puerto RicOj where it is anticipated that the contractor will be a foreign 

firm, the following clause shall be used: * ffollovJ 1,Sm 7-10).12(a) & (b17 

(c) The form in which the contracti ng officer shall notify the 

contractor of his decision under the Disputes clause is set forth in I-J1U. 

*LThe Navy member suggests that the above (b) be deleted inasmuch as 

the Navy does not have Boards of Contract Appeals outside of the United 

States and does not feel it is real istic that foreign contractors or even 
, 

United States contractors doing work outside the United States will or can 

be fo~ced to, corne to Washington to appeal. Suggests that each Department 

be allowed to devise their own Di sputes Article for ~ont:r'acts outside the 

United States He states that the Department of Justice advised that many 

foreign courts refuse to recognize contract provisions for decision of one 

2 



of the contracting parties, and in such contracts the contractors cannot be 

forced to take an ASBCA Appeal. The Navy member recommends that each 

Department be allowed to devise its own "Dispute" Article, area by area, 

so that foreign appeals panels, ASBCA or other appellate body mav be 

used as appropriate. The Army member recommends that 7-602.6 be adopted. 

It has had no diffioulty in handUng its foraign appeals. Where it is 

necessary, an appeal board or panel can travel to the sUe of the foreign 

contraotorJ 
7,-602.7 Payments to Contractoi". 

(Copy from forn.) 

7-002. B Assignment of Claims. ! 
(Copy from form .. ) 

The last two sentences of paragraph (a) of the foregoing clause shall be 

deleted from' contracts entered into wit.h foreign contracto'rs. 

7-602.9 "Material and Workmanship. 


(Copy from form.) 


[J-602.10 rtoptta~tir/I-fts#c%ien/Sts'ter/t Delet!7 


[It is the recommendation by this Subcommittee that this clause be 

deleted for the following reasons: (1) Government should rely on its own 

inspectors ,which are on every job; (2) t.he clause would require expensive 

duplication of administrative efforts; (3) contractor has his own system 

for his own protection; (4) and only on special occasions will the Govern­

ment require a c'ontractor to perform inspection services for the Government 

Such may be provided for as the occasion arises~ 

1-602.10 Inspection and Acceptance. 


(Copy from form.) 
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7-- C02.11 

7-C02.12 

7-002.13 

7-602.14 

7-002.15 

7-M2.16 

7-602.17 

7-002.18 

7-602.19 

Superintendence . by Contractor. 

(Copy from form.) 

Permits and Responsibilities. 

(Copy from form.) 

Conditions Affecting the Work. 

(Copy from form.) 

Other Contra.cts. 

(Copy from form.) 

Patent Indemnity. 

(Copy from form.) 

Additional Bond Security. 

(Copy from form.) 

Convenant Against Contingent Fees. 

(Copy from form.) 

Officials Not to Benefit. 

(Copy from form.) 

Buy American Act. 

(Copy from form.) 

LPelete clause in 6-204.5. It does not conform to clause in fo~ 

7-602.20 Convict Labor. 

(Copy from form.) 

7-602.21 Nondiscrimination in Employment. 

(Copy from form.) 

7-602.22 Labor Standards Provisions. 

In accordance with the requirements of 12"'403 and 16-401.1 (ti) include 

the following clauses as set forth in Standard Form 19a: 
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7-602.22(i) Davis-Bacon Act 

7-&:)2. 22(ii) Eight-Hour Laws--Overtime Compensation 

7-002. 22(iii) A}?prentices 

7-W2.22(iv) Payroll Records and Payrolls 

7-602. 22(v) Copeland ("Ant.i-Kickback") Act 

7-602. 22(vi) Withholding of Funds to Assure Wage Payment 

7-602. 22(vii) Subcontracts--TerlOin8.t ion 

7-602.23 Information Regarding Buy American Act. 

In accordance with the requirements of 6-20J-l.2, include the clause set forth 

therein in Invitations for Bids and Requests for Proposals. for work in the 

United Sta tes. 

7-602.24 Nondbmestic Construction Materials 

In accordance with the requirements of 6-204.h include the clauses set forth 

therein and list any additional construction materials o·r components excepted 

from the Buy American Act. 

7-002.25 Gratuities. 

Include the clause set forth in 7-l0LI.16 

LInasmuch as this clause is required in all contracts using DOD 

appropriations, it is recommended that it be placed in the area o·f ItRequired" 

clausesJ 

7-002.26 Utilization of Small Business Concerns. 

Include the clause set forth in 7-104.14. 

LIt is recommended that this clause be placed in the area of required olauses 

inasmuch as it is a declaration of policy of the Department of Defense and 

should be in all construction contracts~ 
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7-602.27 !)efense Subcontracting Small Business Program. 

Include the clause set forth in 7-104.22 with the fo'1lowing modifIcation: 

Paragraph (b) shall be deleted and the following substituted in lieu thereof: 

itA 'small business concern' is a concern (i) whose average annual receipts 

and its affiliates for the preceding three years have been $5,000,000 or 

less; except that if it is located in Alaska, such receipts must have been 

$6,250,000 or less; or (ii) is certified as a small business concern by 

the Small Business Administration, '" 

[It 1.s recorranended that this clause be considered a required clause 

inasmuch as it sets forth the policy of the Department of Defense con­

cerning Small Business. Also note, that the modification is a definition 

of small business as it pertains to construction concerns.] 

7-602.28 Federal, State and Local Taxes. 

In accordance with the requirements of 11-401 the clauses set forth therein 

for advertised and negotiated contracts will be used, as appropriate. 

7-602.29 Renegotiation. 

The requirements of 7-103.13, conce rning the inclusion of a renegotiation 

clause, are applicable to construction contracts. Include the appropriate 

clause as Bet forth therein. 

7-602.30 Termination for Convenience of the Government. 

Include the clause set forth in 8-703. 

7-602.31 Notice and Assistance Regarding Patent Infringement. 

In order that the Government shall be notified of claims of infringement 

,which might result from the performance or a construc'tion contract, the 

clause set forth in 9-104 shall be included. 
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7...602.3.~ Authorization and Consent. 

In accordance uith the requirements of 9-102.1 include the clause set forth 

therein. 

7-603 Clauses to be used 1.hen Applicable. 

7-603.1 Notice to Goverrunent of Labor Disputes. 

In accordance with the requirements of 7-104.4 for contracts for items-
on the urgency list. include the contract cl ause set forth therein. 

7-ooJ.2 Soviet-Controlled Areas. 

The clause set forth in 6-403 shall be included in contracts where the 

work is to be performed outside the United States, its possessions and 

Puerto Rico. 

7-603.3 Filing of Patent Applications. 

In accordance with the requirements of 9-106, where there is classified 

subject matter in the performance of a contract, include the clause set 

forth in 9-106 or 9-106.1, as appropriate. 

7-60).'-' Reporting of Royalties. 

In a.ccordance t-lith the requir ement s of 9-110, in order that the Government 

may determine whether it is being improperly charged with royalties, 

include the appropriate clause set forth therein. 

[J-603.' 
lfhe clauses set forth in 9-20) . 1 , 9-204.2 and 9-206 are inappropriate for 

construction contracGs. By thei r very wording they are for contracts lJhich 

provide for the design and furnishing of machinery and equipment or for 

production of motion pictures. In a construction contract a contractor bids 

in accordance with design drawings and specifications which he has had no 

part in producing. Accordingly, he Oh~S no basic rights as co~emplated by 

7 
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the clauses in question. Therefore, it is recommended that a bas·c data 

clause is not necessary for a construction contract but that a special clause 

of this nature be written whenever a construction contractor must furnish 

data] 

7-603.; Hilitary Securit~r Requirements. 

Include the clause set forth in 7-104.12, where the performance of contracts 

will require access to classified information or material. Instructions 

therein are applicable to construction contracts. 

7-603.6 Examination of Records. 

The clause set forth in 7-104.15 shall be included in all negotiated fixed 

price construction contracts in excess of $10,000. 

7-W3.7 Priorities, Allocat i ons, and Allotments. 

In accordance with the r equirements of 1- 30 7.2, in connection with contracts 

which are rateable, the clause set f or th in 7-101.:.18 shall be included. 

7-603.8 Subcontracts. 

An appropriate subcontracts cl ause shall be included in contracts requiring 

Government approval of subcont r ac ts. In:3tr·tlctions set forth in 3-903.1, 

shall apply, as appropri.at e, to construc ti.on contracts. 

7-603.9 Paj~ent for Overt i me and Shift Premiums. 

In accordance with the requirements of 12-102 concerning the provision for 

payment of overtime and shift premiums, the clause set forth in 12-102.3 

shall be included. 

7-603.10 Price Reduction for Defective Cost Data. 

The instructions set forth in 7-104.29, pertaining to negotiated fixed 

price contracts expected to exceed $100,000 , shal l apply to construction 

contracts and the clause set forth t.herein shall be included. 
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7-603.11 Workmen's Compensation Insurance Overseas. 

The instructions set forth in 10-L03, pertaining to extension of the 

Longshoremen I sand Ha.rbor ;"lorkers compensation Act to employees engaged 

in toJork outside of the United States, shall apply to construction contracts 

and the clause set forth therein, entitled t1Wol'l<men's Compensation Insurance 

(Defense Base Act)", shall be included. 

7-60).12 Taxes. 

In accordance with the requirements of ll-M3.2, for contracts with foreign 

contractors or foreign governments, to be performed outside the United States, 

its possessions, and Puerto Rico, include one of the clauses set forth therof 

1 n (a) and (b), as appropriate. 

7-60).13 Advance Payments. 

\fuen advance payments are to be made in accordance with Appendix E, Part u, 

of this regulation, insert the appropriate clause as set forth in E-u14.2. 

7-60).lu Contracts with a Sta.te or Folitical Subdivision. 

The clause set forth in 12-}..I0J . 4 shall be included in contre.cts with a 

state or political subdivision as provided therein. 

[J-603.15 Preference for United States Flag Vessels ent of 
Ocean-uoing vessels Delete 

IJt is recommended that no clause in connection with this subject matter be 

included in a construction contract. Neither the Act nor the requirements 

of ASPR l-luo4(b) contemplate requiring construction contractors to ship 

their supplies, materi.B;l, or equipmerrt, 'r1hich is not purchased by or for 

the United States, purusant to the requirements of ~he Ac t. Supplies, 

material, and equipment under a lump sum construction contract do not 

come within the purview of the procedures set forth in 1-11~01 - l-140L:.7 

7-60).15 Performance of Hork by contractor. 

Include the clause as prescribed in 1-l0~.~in contracts over $1,000,000. 
9 
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7-603.16 Patent Rights. 

Include the appropriate clause in 9-107 in contracts involving experimental, 

developemental or research "c..,ro1"k. 

7-604 Additional Clauses. 

The following clauses shall be included as appropriate, in accordance with 

departmental procedures where it is desired to cover the subject matter 

thereof in such contracts. 

7-604.1 Alterations in Contracts. 

The contract clause set forth in 7-105.1 may be "included. 

7-604.2 Approval of Contract. 

The, contract clause set forth in 7-105.2 may be included. 

[J-604.3 

~is clause is not applicable to a construction contract and should not 

be usedJ 

7-604.3 !J.n lieu of "Stop Hork Orders lt clause, including followingJ 

Price Adjustment for SuspenSion, Delays, or Interruption of Work. 

The following clause shall be included in fixed price construction contract s, 

at the option of the Departments, whenever it is desired to provide for 

administrative relief for unreasonable periods of delay caused by the 

Contracting Officer in the administration of the contract: 

(a) The Contracting Officer may order the contractor in 
writing to suspend all or any part of the ~-lorlc for such period of 
time as he may determine to be appropriate for the convenience of 
the Government. 

(b) "If, without the fault or negligence of the Contractor, 
the performance of all or any part of the 1-Jork fs for an unreasonable 
period of time, suspended, delayed, or interrupted by an act of the 
Contracting Officer in the administ ration of the contract, or by his 
failure to act within the time specified in the contract (or if no 
time is specified, within a reasonable time), an adjustment shall be 
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made by the Contracting Officer for any increase in the cost of 
performance of the cont ract (excluding profit) necessarily caused by 
the unreason9.ble period of such suspension, delay, or interruption, 
and the contract shall be modified in writing accordingly. No 
adjustment shall be made if, and to the extent that, . performance 
by the Contractor would · have been prevented by other causes even if 
the work had not been so suspended, delayed or interrupted. No 
claim under this clause shall be allowed (d for any cost.s incurred 
more than tHenty days before the Contractor shall have notified 
the Contracting Offic~r in llriting of the act or failure to act 
involved (but this requirement shall not apply where a suspension 
order has been issued), and (ii) unless the claim, in an amount 
stated, is asserted in tITiting as soon as practicable after the 
term i nation of such suspension, delay, or interruption but not later 
than the date of final settlement of the contract. Any dispute 
concerning a question of fact arising under this clause shall be 
subject to the Disputes clause. 

LThe suggested clause in 7-105.8 is not for use in construction contracts~ 

i7-604 .!! 

[1-604.5 

[fhe suggested liquidated damage s article is not for application in const­

ruction contracts. It is recommended that i nasmuch as liquidated damages 

may be assessed to so many different items in a construction contract that 

this clause be left to the discretion of the Department, as it is now!...7 

7-604.4 Taxes l-Jhere Foreign Agreements Do Not Apply. 

LRecommend that this be deleted as a "standard" clause for construction 

contracts since this sUuation is always covered, where applicable by 

language "tailored" to the situation.!.7 
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12 December 1961 

MOORANDUM FOR THE CHAIRMAN, ASPR COMMlTTEE 

SUBJECT: 	 Case 61-111, Patent Indemn1ty (Not Predetermined) ASPR 9-103.2; 
Case 61-19 Changes in ASPR as a Result ot the Issuance ot the 
Revised Construction Contract Forms (Continued - 22 September 1961 
ASPR Minutes) 

I PROBLEM 

To study further the problem presented with respect to revising the 

clause set forth in 9-103.2 to conform to the ASPR Committee's action 

of 19 JulJ" 1961 in deleting the reference to !ormall.;y advertised con­

struction contracts from the introductory language of the clause. To 

ascertain from the construction elements O.r the Departments what patent 

indemnity clause is currentl.;y used in construction contracts wbich ut1l1Z6 

Standard Form 23A. 

II RECOMMENDATIONS 

1. That the ASPR Committee's action ot 19 July 1961 deleting re!~rence 

to torma.lly advertised construction contracts from the introductory l.&ngoa.ge 

of 9-1.03.2 be rescinded. 

2. That the ''Note'' under ASPR 16-401.1 (vii) (Revision 5, 21 Aug 1961) 

be amended to pres'cribe the use of the patent :1:n.demnity clause ot either 

ASPR ~lO3'.1 or 9-103.2 where appropriate, in conjunction with Stancl.ard 

Form 23A. 

3. That proposed ASPR Section VII, Pa.rt 6, Paragraph 7-602.16 rellating 

to the use of a patent indemnity clause in construction contracts be revised 

to conform to the proVisions of ASPR 9-10:3. 
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4. That consideration be given and determination made &s to ~ether 

the application of ASPR 9-103 to construction contracts is expressly per­

mitted tmder Section 1-16.404(a) of the Federal Procurement Regulations 

or constitutes a dev1Ation therefrom as defined in 1-1.009-1(a) thereof, 

and as such requires deviation control in acoordance with prooedures 

set forth in Sections 1-1.009-2 a.nd 1-16.404(b) of the a.bove FPR (41 eFR). 

III DISCUSSION 

After further study of this problem, the PSC 'Withdraws the recommen­

dation in its report dated 11 September 1961. That recommendation was 

nade merelJ for the purpose of having apparent consistency between the 

introductory l.angua.ge and the clause of ASPR 9-103.2. 

Neither the scope of the patent indemnity provision of SF 23A nor 

the polley of the Federal Procurement Regulations requiring its use as 

part of a standard form in all formal.l.y advertised construction contracts 

1s in accordance with the stated policy of ASPR 9-103. 

DIVERGENT ,POLICIES OF ASPR AND FPR REGARDnm 
USE OF PATENT INDEMNITY CLAUSE 

With regard to policy goverrrlng the use of a patent indemnitY' pro­

vision, that of the FPR is rigid - naldng the use of its SF 23A clauBe 

mandatory III all. forma.lly advertised construction contracts -- -while that 

of ASPR, Section IX is fiexible. In such contracts, both the olause ot 

ASPR 9-103.1 (Predetermined) and that ot 9-103.2 (Not Predetermined) are 

said bY' ASPR to be "appropriate," but there is no positive requirement to 

use either clAuse. 

2 
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Au tor negotiated construction contracts, no patent indemnity 

clause is required, but such a cause "may be included" according to 

ASPR 9---103.3. This coincides with the pollcy ot 41 cm 1-16.403 which 

• 
states: "Use ot the torm (including SF 23A) prescribed. in Section 1-16.401. 

for negotiated (construction) contracts is optional." 

Thus, while the policies or ASPR, Section II &IId the FPR coincide 

as to use of a patent indemnity ,clause in negotiated construction contracts, 

those policies diverge with respect to 1'ol"lllBllJr advertised construction 

contI'l:.Cts. The PSC believes that ASPR poliey is correct and to be pre­

ferred to that of the FPR. 

In order to evalt\&te and cOJnP&.l"e the policies of ASPR, Section ]X 

and the FPR mre tully in this area it is appropriate to consider also 

the di vergence between those policies regarding the use or a patent 

indemrlt1 clause in supply contracts. 

In <»ntrast to its rigid policy ot requiring a patent indemnity 

clause in all fonnally advertised construction contracts, 41 CPR 1-16.1 

iJnp1ezented b7 the Procurement Handbook, GSA, Federal Supp~ Service, 

1959" prescribes a fiex1.ble policy regarding the use of & patent indemnity 

'provision in suppl,y contracts whether !ol'Dll.ll7 adwrt:.ised or negotiated. 

Page 61 o,f that Procurement Handbook contains instructions regarding the 

use of Standard Fol'D1 32 and points out that Clause 13 of that form contains 

provI sions relating o~ to notice and assistance regarding patent Wringe­

ment. "Under some circumstances, It the Handbook states: "the contracting 



officer ~ feel that actual protection against asserted claims is warrantedo 

Either of the following two sample clauses will provide such protection~ 

Dl.. The contractor shall hold and save the Government, i ts 
of ficers, agents, serVants, and employe'os, harmless from liabi lity: 
of any nature Qr kind, including costs and expenses, for or on account 
of any patented or unpatented invention, article or appliance ma.nu­
fE.ctured or used in the performance of 'this contract, including th air 
us e by the Government. 

"2. Patent Indemnity. The Cantractor agrees to indemnify the 
Government and its officers, agent and employees against liability 
including costs and expenses, for infringement upon any Letters Patent 
01 the United States (except Letters Patent issued upon an application 
which is now or DBy heroarter be for reasons of national security, 
oroered by' the Government to be kept secret or otherwise withheld from 
i3sue) arising out of the performance of this contract or out of the 
use or disposal by or for the account of the GOvernment of supplies 
furnished hereunder. The foregoing indemnity shall not apply mUees 
t he Contractor shall have been informed as soon as practicable by the 
Government of the suit or action alleging such infringement, and shall 
ha.ve been given an opportunity to present recorranendations as to the 
defense thereof; and further, such indemnity shall not apply in any 
one of the fol1owing situations: (1) a:ny infringement resulting from 
the addition to any such supplies or other supplies not turnished by 
the Contractor for the purpose of such addition; (2) any settlement 
ct a claim of infringement made without the consent of the Contractor, 
t.nl.ess required by final decree of a court of competent jurisdiction. II 

The policy of ASPR on the other hand is rigid by comparison with trut. of 

the I'PR regarding the use of a patent indemnity clause in formalJ.y advertised 

supply contractSo Thus, the clause of 9=103.1 "shall be included in forma.l.ly 

advert.ised contracts tor suppUes when it has been deternrlned in advance 

of iasuing the invit.ation for bids that the supplies (or such supplies 

apar::; from relatively minor modifications to be made thereto) normally 

'~are or have been sold! ,or offered tor sale by any supplier to the public in 

the commercial open market. tl 

In negotiated supply contracts, ASPR 9-103.3 does not require' a patent 

indemnitY' clause, but prohibits the use of such a clause unJ.es8 the supplies 
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"are or have beem sold or otte::red tor eal.e by the contractor to the public 
• 

:in the commercial open market." ASPR 9-103 also contains the general 

prohibition against the use ot a pat,ent indemnity clause in tmy' suppl¥" 
- -"" 1 

oontract "where the contract is for supplies ld11ch cJ.earlJr' are not or have 

not been sold or offered tor sale to the pu..bllc in the cODllllercial open 

-.rket." Neither of these prohib1tiolQs appear in the FPRo 

From. the f'oregPing it is seen that the policy of GSA as renected 

in the FPR is rigid with respect to the w;se of a patent indemnit,. provision 

in formal.ly' advertised construction contracts. whUe its pollc,. 1s nex1ble 

~" the case or supply contract.s. B.r contrast I ASPR, Section IX policy-

in th.1s regard is aext.ble :in the field of' construction contracts but 

conta:1n.s a positive" requirement and positive prohibitions with regard to 

sllJ'Pl.T contracts. 

:;ASPR, Section II policy is more logical than that or .the FPR. The 

potier ot Section IX, as stated above, is to require a patent inde.mn.1ty 

provision in tormaJJ.y advertised contracts tor supplies which are "standard 

commerclal." with!!!'y supplier. The theo17 in such cases is to place all 

bidders on an equal basi-a. Whore one bidder is a licensee under an agree­

rnent requiring the pa.yment of patent royalties, the effect of permitting 

a non...Ucensee to bid! against hlm without llabUity tor patent indemnity 
" "\ "" 

is 'to favor the non-llcensee bidder and disc:t1:nlina;te against the licensee. 

'l'he' non-liceQ.See in such cases is protected by the GGvernment t 8 authori­

_tion and consent and the eminent domain. nature of Title 28, Section U,98, 

U. S. Code. In the absence ot & patent indemnity obllgation he enjoys a 
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competitive bidding advantage equal to a percentage represented! by" the 


J"018l,ty payntent obligation on the patent licensee. 


The situat.ion is d.1tf'erent in negot1&ted supply contracts. Here I a 

pateat indemnity clause ~ not be used under ~R L a::cept as author.ized 

in 9-103(i)(B) J tmless the supplies are "standard CODDerCial" with ~ 

Contractor. The reason for this is that the Government is seeking 'only' 

the same patent indemnity that. an oMina17 purchaser in the commerc1al. 

openmar1cet receives trom the vendor as to his standard commerc1al product. 

When a Gowrnment Contractor is required to furnish supplies 1Ihioh are not 

sta.ndard COJlllll8rcial. with hiln, a patent indemnity clause shouJ.d not be used. 

The reason ASPR deals ditfersnt~ with construction QOntracts than 

it does in suppl¥ contracts with regard to the requirement to use a patent 

indemnity provision is beUeved to be the ,recognition thatlll8.ny 8UPP~ 

1tt!lDB are the same or s1mUAr to those sold comerc~ under clretlJllBtances 

which can:r & w.rranty of merchantability which 1J:apl1es a patent Udennrl.ty 

obligation on. the seller, ldtereas 8; parallel situation would be unusual in 

the case ot construction work. Most construction contracts call for the 

contractor to build according to detailed plans and specifications. Never­. " 


tbeless, ASPR permits the use of a patent inde:mnity clause in construction 


contract8. Such a clause is, as noted earlier, "appropriate" in formal.l:y 

advertised construction contracts. The language ot the clause of 9-103&2 

(Not Predetermined) limits its application to construction wrk which 

"normaJ.l1' is of a type performed tor the public in the commercial open 

market." Again, the PSC believes that ASPR policy regarcltng the use of 

patent indemnity provisions is to be preferred. to that of the FPR. 

6 
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-

DIFFERENT PROVISI0NS IN ASPR AND' FPR CLAUSES 

The patent indemnity clause of SF 23A contains none ot the following 

exceptions reoited in both the oauses of ASPR 9-103.1 and 9-103..2: 

''The foregoing indemnity shall not app~ unless the 
Contractor shall have been informed as soon as practicable 
by the Government or the BUit or action alleging such intringe­
mant, and shall have been given such opportunitY' as is afforded 
by a.pplicable lawB, rules, or regulations to part.icipate in the 
derense thereof; and further, such indemnity shall not app~ it: 
(1) the infringement results from compliance with specific 
written instructions of the Contracting Officer directing a change 
in the supplies to be delivered or in the materials or equipnent 
to be used I or directing a m&nner of performance ot the contraot 
not nonnally used by the Contractor; or (ll) the :1nfringement 
results trom addition to, or ohange in, such supplies or com­
ponents tumished or construction work performed which addition 
or change W8 made subsequent to dellV81'7 or performance by the 
Contractor; or (ill) the claimed 1ntringement is settled without 
the consent ot the Contraotor, unless required by final decree 
of a court. ot competent jurisdiction." 

Nor, of course, does the clAuse of SF 23A limit its application to con­

atruction wrk which is of a "standard commeroiAl" nature as does the 

clause of !SPR 9-103.2• 

. The opinion has been expressed on more than one occasion that the 

above exceptions of the clauses of ASPR 9-103.1 and. 9-103.2 would be 

1mplled even if not e:xpre8s~ recited. If so, the argument is made that 

the ASPR predetermined indemnity olause is the legal. equi'V8l.ent of olauae 1.3 

of SF 23A. The PSC a.grees that, ecccept for some doubt regarding the 'WOrds: 

"or direct'ing a. mazmer of performanoe of the contract not normally used 

by the Contractor", this is probe.b~ true. But to a Contra.ctor the ASPR 

oauae is very apt to appear less deJIlllDdjng than that of SF 23A. He may 

well derive considerable reassurance !'rom the recited exceptions. 
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And iC the forego1ng 'exaeptions in the clauses of 9---10;3.1 and! 9-103.2 

.,uld be i.Dq)lied even though not recited, ldlat is to be gained by'their 

omission, except the red.uotiQn ot .. lew 'WOrds? The Oovernment may in fa.ct 

incur a disadftlrl;age by' such omi8s1on. As & practical matter, although 

it lIOuld be ditt1cul.t to, establish or disprove, the Govel'llJlle!lt maY' P&1' more 

for the SF 231, clawse than tor 8Il ASPR clAuse in construction contracts 

because of Contractorsf price increments added as contingencies' in view of 

ldlat aPPMrs to be an additional 1:1abillty under the broader patent indemnitY" 

imposed by SF 231. 

The PSC considers the l&Dg\age of the ASPR patent indemnitY" provisione 

more apprGpriate for con8liru.ction contracts than that of SF 23A. 

DEVIATION FROM THE FPR ~UIRED? 

It reeoJlllllmldat·ions 1, 2 and 3 above are adopted, the question should. 

be resolved whether the continued application of ASPR 9-lO3 to cGnstruetion 

contracts constitutes & deviation from, the Federal. Procurement Regulations 

as de.t1ned in U OFR 1-1.009-1(1.) (see Tab .B). It so, dev1at,ion control 

should. apparent~ be effected 1n accordance with pl'Oceciure& set forth in 

U en. 1-1.009-2 (Tab B) and 41 OFR 1-16.40l,(b) (Tab A). 

The, use ot patent iJJd8llDitT clAusea, CODIIIel"Cial status predetermined. 

and not predetermined, long antedates the Federal Procurement RegulatioIlS 

ot March 1959. Prior to that date, effective 1 December 1953, General 

Regulation No. 13 ot GSA first prescribed the use of the patent indemnity 

ola118e 1Ih1oh nov appears 1n SF 23A (Tab-:C). Gmeral Resulat10n NOe 13 

at that time rather clea.rlT permitted the D.rtment of Defense to authorize, 

the use of clauses inconsistent with standard GSA clans.a. A .subsequent 
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amendment to GSA. Regulat1o~, 10.13 co~ced a requirement that deviations 


in "classes" ot cases should be a joint. effort. between the agency desiring 


the' de'rl&tion and the 'GSA unless "circumstanoes would preclude such joint 


ef'to,rt." Thus on 10 June 1959, the eftective date ot General R.egu:lAtion 


No. l3, revi.sed, (Tab D) the question appears to have been raised, for the' 


:first, time lIhether the Dep&rt.meI1t or Defense is s=luded from & requ.1rement 


to use standard .torms and clauses in classes at contracts without joint 


approwJ. nth mAo 


As of Ma.rch 1959 the above' question became Dl0re c1ear~rai8edo Section 

1~1.009-1(a) ot 41 CFR, effective 'Z7 March 1959, (Tab B) deseribes a "deviation" 

as includ.:1ns the situation: "When a prescribed contract clauBe is set 

forth verbat1m, use' of a contract clause covering the same subject ratter 

which wries from that set torth." Pr1o,r use by DOD ot a dti"ferent patent
• 

indemnity cla\l:H !'rom. that :in SF 23A would not appear to avoid the question 

whether such use attar March 1959 oon$itutes a "dn:1Ation" as above defined.o 

An argument -.:r be made that U OF&, 1-160404.(a) (Taib A) expressly' 

permits the use of ASPR patent 1ndeDllity clauses in Defense Construction 

contracts. It states: "Additional terms, conditions and provisions 

considered by any agency to be .ssential to its contractual relationships 

and not inconsistent with 
~ 

those contaiaed 
. 

in the forms prescribed in 
.': .1 i 

Subpart 1-1&.4 IIBY' be incorporated in the invitations for bids in whioh 


these forms are used - - -." Section 1-160 401(g) presoribes SF 23Ae 


It it be assumed that the ASPR fOnDS ot patent indemnity c'lausea are 
, 

"essential" to DOD contractual relat1onahips, the question is then whe'ther 
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they are "inOOD8istent" with the terms of SF 23Ao It ma.y be said w.1.th 

considerable logic that the use of both the patent indemnity clause of 

SF 2.3A and that ot either !SPR 9-103.1 or 9-10302 is express~ permittedo 

The basis for this is that alause 13, Patent Indemnit1', begins g "Except 

&s otherwise provided - - -ott Thus, the clause itself appears to reoogn.1ze 

that another indemnity provision which predom.1nates 'J'JJ&7 be included in 

the contract. The PSC feels that the use of both the patent indemnity 

clause of SF 23A and an ASPR 9-103 clause is e:xpressl¥ permitted under 

41 eFR 1-16.404(a). This practioe is tolland :in & certain class of Air 

Force cont~cts for .:famil1' housing construotlcm, but whcrt.her for the above 

reason or not is not known. Those contracts, know as "Wherry Rehabili­

tation and Improvement Hous1ng1t contracts, contain both the clause 13 of 

SF 23A and that of ASPR 9-10302 (Not Predetermined)o 

It is not &8 easy to urge that the use of an !SPR clause in place of 

clAuse 1.3 or SF 2.3A 1s pel'Il1tted under 4l ern 1-160404(&); the reason 

being that o~ "&dditicmal terms, conditions and provisions" are expreasq 

permitted. 

There alao may be a rurther question as to whethsr the use after March 

1959 of an !SPR prescribed pa.tent indemnity clause differing from that of 

SF 23A constitutes & dniation under U eFR, Section 1-10009-1(b) (Tab B) 

as involving the use of & different nrorm" £rom that prescribed in the 

Regulation. It seems to the PSG, hORver, that if a question of a dev1s.tion 

is raised a.t all, it would arise under Section 1-10oo9-1(a.)0 
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In view of the foregoing considerations, it is felt that the ASPR 

CoDlllliittee should, in the event that recommendations 1, 2 and 3 above 

are adopted, determine whether or not deviation control is necessary Ullder 

the procedures prescribed in 41 CFRs Sections 1-1~OO9-2 and 1-160404(b). 

PATENT mDEMNITY CLAUSES CURRENTLY USED 

In accordance with its assignment, the PSC has ascertained from 

construction elements of the Departments the patent indemnity cl.&uses CUl"I'< ntly 

used in those construction contracts which uti.lize SF 23A. Army and Navy 

construction contracts currently use the patent indemnity provision of SF 23Ao 

The A:rrrry, prior to 20 July 1961, used the Patent Indemnity Clauss 

(Predetermined) of ASPR 9-103.1 as a substitute for the Patent Indemr'Lity 

Clause' of SF 23A in accordance with Paragraph 7-603, "Engineer Contracts 

Instructions". The Navy Yards and Docks has used the Patent Indemn.i.ty Clause 

at· SF 23A since approximately April 1961" pursuant to Navy Manual 'l'P~AD-4. 

In Air Force contracts for the construction of ''Capehart - Rains l1 

fa.mi.lJr type housing Wlder Public law 345 - 84th Congress, as &mended, a 

patent indemnity clause (predetermined), substant1al.1y idMtical with 

ASPR 9-103.1, is currently' used, and has been so used since 19.59. '11he 

patent indemnity clause in these contracts differs only slightly from. the 

clause in ASPR 9-10301 in that it provides that the freligible builder" 

(i.e. the contractor) shall indemnify the Government and its officers, 

agents, and employees and the Mortgagor-Builder (a dummy c:orporation). 

Tab E conta1n s the patent indemnity portion of a combined Patent Indemnity­

Notice and Assistance Authorization and Consent el.&use used in the above 

type of Air Force construction contractso 
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Another class of Air Force f8.lllilJ' housing construction cmtracts are 


t he so-called II\'Jherry R&I Housing" contraetli rsfsr:i ed to e&l"li ro. rrhe PSG 


- i s advised that S ction 404(& of the Natior& Housing Act provides authori ty 

t o buy privately owned housing projects and to improve, rehabilitate, and 

repair these housing projects ~ch were built under FHA and rented to 

military personnel. Th se contracts, as stated above contain both the 

patent indemnity clause or SF 23A and also the Patent Indemnity (Not PI'adeter·~ 

mined) Clause of ASPR 9- 103.2. 

Approximately m of Air Force construction projects (excl.usive of the 

fam:i1y housing type referred to above ) are not contracted by the Air Fore 9 

but by the Corps of Engineers or by the Bureau f Yards d Docks.. 0nJ.y 

the rema.:1n:ing 10% 0 th s e are cont racted bY the Ail:' FCil'C for the ma:lntena.nC!e 

and repair or alt erati n of existing constructions. Some of these latter 

contra,c..ts J however J involve large expenditur s . It has been the pra~tice to 

insert the patent 1n.denmity clause of ASPR ~103al (Pr~eterm1ned ) in thea 

contracts. N vertheless J the opinion has been e:Iq)I"eS . by a contracting officer 

of the Construction Procurement Branch9 Procurement Divisi n g Wright-Patterson 

AFB that-.ASPR hould permit the a.lt el"ll..a.tive use ot the ClaUS6 of ASPa 9 103.2 

(Not Predetermined) in R&D typ cmstruction eoutmets (B~~ for e:mmple,9 t.he 

modif'ication of, or addition to a wi tunnel D jet eugine t~st cellll atc. ). 

In these relat ively few instanc s it seems ha.rd:4Y eqtdtabl or even logical 

to require patent indemnity of the Contractor exten.ting beyond any part ot he 

construction '~rk 'Which might be "sta.ndaI'Cl conunereialt a While i t is probable 

that such contract.s l\Culd be negotiat 1I rather t ad rlised» it seems 

entirely possible that some would be f'o~ advertised. 
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Since 21 November 1961, of course, (90 days atter the publication date 

ot Revision No.5) ASPR 16-401.1 requires the use 0"£ S,F 23A in fornallY 

advertised construction contracts. 

ASPR 16-401.1 IS lNCONSISTENT WTI'H ESTABLISHED POLICY OF 9-103 

Admittedly, the flexible policy of ASPR Section IX, in contrast to the 

pol1cy of the FPR, may result ':in lack of unif'onnity in the use of patent 

indemnity clAuses ii'l fomal.ly advertised construction contracts using 

SF 23A. As seen above, the Air Farce has been using the cla~se ot !SPR 9-103 ..1 

n»cli1"ied to suit "Capehart - Rains" housing contracts. Both the patent 

indemnity olauses of ASPR 9-10302 and SF 23A have been used. :in another ol.a~8 of 

housing contracts. In certain other construction contracts (other than hotls~) I 

the Air Force has been using the clause ot ASPR 9-103.1. It is not clear how 

I
tWQ ot the above clAsses ot Air Force conatruotion contracts are d,eemed to be 

ot predetermined "standard coJlllIlerciAl" status, wh1l.e another class of con­

struction contracts is considered of "not predetermined comlII&ro1a.l statua"'. 

Nevertheless, tor reasons stated earlier, the flexible policy- ot ASPR 

Section IX is pre!erred. 

The requ1rem.ent of ASPR 16-40101 (vii) to ~e SF 23A presents 8: problem: 

how, to justifY a different policy with regard to the scope or the patent 

indemnity clauses in construction contracts from that ot the olauses used 

jn supply contra{:ts? The PSC can see no logical basis tor dlstinotionD The 

basic criterion los a;n-essed in ASPR Section IX goverrrlng the uso and! scope 

of the patent indemnity Pl"O,vision is and shQuld rena:ln whether the Contractcr' s 

http:fomal.ly


substantiall,y 'Without regard to 

'Wh,ether that product 18 supplies or construction. 

Sinoe the pse 1&S requested to conSider this subject in its most 

basic aspect, some thought ,.s given to whether ,a patent indemnity- provision 

should. be requiJ'ed at all :UJ. construction oontracts. The clause d.oes not 

appear to cause much concern to contractors, at present, but questions 0'£ 

patent Wringement do arise occasionally in connection with construction 

work. Recent13, litigation has been _fUed or threatened regarding spherical 

,structures, 'I"blast fences" for Jet noise defiection, acoustic teet cells for 

jet eng1nes, and rtm~ lighting installations, to cit... fnt' erx:amples. No 

cogent reasons could b. advanced for ellminat.i,ng the clause from construction 

contracts w.1thout also el.im1nB.ting the c1ause 11'0111 suppl;y contracts. The 

theol'Y of ASPR's polley in Section IX regarding patent indemnity in ad­

vertised contracts has alrea.dy been exp1a1ned. The clause should not be 

abolished in either 'class of contracts. 
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TAB A 
PSG 2O/ll/61 

!SPR COMMl'rrEE 

CASE 61-111 
CASE 61.-19 

EXCERPTS FROM U-CFR 1-16.404 

* * * 
1-16.404 Terms, conditions J and provisions. 

(a) Additional tel"ll8, conditions, and provisions considered by any 

agencY' to be essent:i&l to its contractual relat.ionships and not inconsistent 

with those conta:iJ1ed in the fonns presCl"ibed in this Subpart 1-16.4 ma.y be 

incorporated in invitations tor bids in which these forma are used by so 

providing in addenda t.o the forms, in the Alterations paragraph of Standard 

Form 23, in the sehedule, 01" in the specifications, as appropriate, in 

accordance with agenay'mpl",.,..,ting instructions. Each ~cutive agency 

shall review periodical.l7 such additional terms. conditions, and provisions 

which are in common use :In such agency with a view to standardization of 

those in general use and elimination of unnecesS&r1 additions, and shall, 

from tilDe to t1.me, forward to the Administrator of General Services such 

additional terms, conditions, and provisions as are considered desirable 

for inclusion in the standard forms. 

(b) In the interest of establishing and maintaining uniformity in 

GoVS1"'Dlll8l1't contraots to the greatest extent feasible, deviations from 
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the forms prescribed in this Subpart 1-16.4 shall be kept to a Jn1.n1.mum.. 

Deviations may be authorized in accordance with Section 1-1.009 of this 

chapter. When a deTiation is authorized, changes shall be made in addenda. 

to the forms, in the Alterations paragraph of standard Form 23J 111 the 

schedule, or in the specifications, as appropriate, in accordance with 

agency implementing instructions. * * * 

* * * 
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TAB B 
PSC 20/ll/61 

!SPR COMMITTEE 

CASE 61-111 
61-19 

EXCERPTS FROM FEDERAl. PROCUREMmT REGULATIONS CIRCULAR NO.1, 

DATED 27 MARCH 1953 

GENERAL SERVICES ADMINISTRATION FPR CIRCULAR NO. 1 

washington 25, D. c. March 27 I 1959 

FEDERAL PROCUREMENT REGULATIONS 


, 
FPR Circulars. This is the first ot & series of ''FPR Circulars" which 

will be used to transmit, .f'ro~ time to time. new or revised Federal Procur8­
ment Regulations mAterial prescribed by the 'Administrator of ~eral Services 
under the Federal Property and Administrative Services Act or 1949. Each 
circular w.:l.ll identif'y material transmitted (both general..l.T and by specific 
page number), sUJlIJI&rize major additions or revisions, spee1t7 applicable 
etfective dates, and will include filing instructions and notes. FPR. 
Circulars may also contain procurement policies and procedures which are 
effective. for less than six months, are instituted on an experimental bas'is, 
or require such expedited publication that their preparation ill FPR form 
would not then be practicable. 

'* * * 
SUBPART 1-1.0 REGULATION SYSTEM 

1-1.000 Scope of part. 

This part. sets .torth. policies and procedures concerning: the Federal 
Procur~nt Regulations System,. detinitlan ot terms used throughout this 
chapter; general policies 0'£ proOUl"elllSlt; contingent fees; debarred and 
ineligible bidders; c,ma.ll business concerns; and reporting possiJble anti ­
trust violations. 



1-1.001 Scope of subpart. 

This subpart sets forth introductory information pertaining to the 
Federal Procurement Regulations S7Stem; ita purpose, authority, a.pplica­
bility, issuance, arrangement, implementation, and deviation procedure. 

1-1.002 Purpose. 

This subpart establishes the Federal Procurement Regulations System 
for the codification and publica.tion of uniform policies and procedures 
applicable to the procurement of personal property and nonpersonal services 
(including construction) by executive agencies, except as limited by the 
provisions of sectionl-l.004 with respect to the Department of Defense. 
The System includes regula.tions prescribed by the Administrator of General 
Services, called the Federal Procurement Regulations (FPR), as well as 
individual agency procureme.nt regulations which implement and supplement 
the FPR. 

1-1.003 Authority. 

The Federal Procur~nt Regulations System is prescribed by the 
Administrator of General Services under the Federal Property and Adminis­
trative Services Act of 1949, and the FPR &re developed in cooperation 
with the procurement agencies &nd are issued by him under the Act or other 
a.uthority spec~ cited.~ 

1-1.004 Applicability. 

FederaJ.. Procurement Regu1&tifns apply to all Federal agencies to 
the extent specified in the Feder&! Property am. Adm:1l'11strativ8 Set-vices 
Act ot' 1949 or in other law. Except for standard Government forms and 
clauses, Fed~ral Specifications and Standards, and except as directed by 
the President, Congress, or other authority, these"RegulAtions aire not 
mandatory on the Department of Defense. Therefore, the extent of their 
implementation within the Department of Defense and participation in the 
System will be determined by that Department. The Regula.tions apply to 
procurements made within and outside the Unitedj states unless otherwise 
specitied. 

1-1.005 Exclusions. 

Certa.in Government-wide policies and pro,cedures which come 'within 
the scope of this chapter nevertheless .1' be excluded from J"ederal 
Procurement Regulations. These exclusions include th. following 
categories: 

(a) Subject matter which bears a. security classi.f'ication. 
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(b) Policy or procedure which is expected to be effective for 8. 
period of less than six months. 

(c) Policy or procedure which is being instituted on an experimental 
basis for 8. reasonable period. 

1-1.006 Issuance. 

1-1.006-1 Code arrangement. 

Federa.1 Procurement Regulations are issued jn the Code of Federal 
Regulations as Chapter I of Title 4l., Public Contracts. Succeeding 
chapters of Title 41 are devoted to implementing and supplementing material 
d~loped and issued by particul&r Federal agencies to govern their pro­
curement activities, as well as regulations of general application to 
procurement agencies issued by other Federal regulatory agencies, such as 
the Department of !abor under the Walsh-Healey Public Contracts Act. 

1-1.006-2 Publication. 

Federal. Procurement Regulations are published (in Title 41) in tile 
daily issue of the FEDERAL REGISTER, in cumulated form in the Code of 
Federal Regulations, and in separate loose-leaf volume form. 

.: 

1-1.006-3 Copies. 

Copies of Federal Procurement Regulations in Federal Register and 
Code of Federal Regulations form may be purchased by Federal agencies and 
the public, at nominal cost I from the Superintendmt ot Documents, Govern­
ment Printing Office, Washington 25, D.C. Copies of Federal Procurement 
Regulations in loose-lear volume form may be obta.ined by Federal agencies 
from the General Services Administration, in a very limited quantity_and 
JlBy be purchased by the public from the Superintendent of Documents. 

1-1.006-4 Coordination. 

In the developnent of Federal Procurement Regu.la.tions J there will 
be solicited the views of interested Federal agencies and, where appro­
priate and feasible, the views of interested business and professional 
organizations. The Regulations will be coordinated with the Smal.l. 
Business Administration to assure adequate consideration of small 
business interests. 

3 
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1-1.007 Arrangement. 

1-1.007-1 General pan. 

The general. plan, numbering qstem, and nomenclature used in the FederaJ. 
Procurement Regulations conform witH Federal Register standards approved for 
the FPR. 

J.-l.007-2., Number.mg•. 

The mlmbering system permits ldent1!ica.tlon of every unit. The first 
digit represents the ,chapter number &l1oca.teli to each agency, followed by 
a dash. This is tollo~ by the part n~er which may be one or more digits 
fol.J.owed by a decimal point. The numbers after the decimal point represent, 
respectiveJiy, the subp&rt., section (in two digits), and, after the dash, 
subsection, paragraph, subparagraph, and further interior divisions. For 
example., this division is called "section 1-1.007-2," in whioh the first digit 
denotes ' the chapter; the secend the part. ,. the third the subpart, the foUrth 
and fifth the section, and the sixth the subsection. 

1-1.007~3 Citation• 

.Federal Procurement Regulations will. be cited in accordance Wlth 
federal Register standards approved fo·r the FPR. Thu:s, this section, when 
referred to in divisions of the Federal Procurement Regulations, should be 
cited as "section 1-1.007-3 of this chapter." When this section is referred 
to to~ in official documents, such as legal briefs, it should be cited 
as 'IU en 1-1.007-3." Any Section of Federal Procurement Regulations may 
be 1n£0~ identitied, tor purposes ot brevity, as "FPR" followed by the 
section number, such as ''FPR 1-1.007-3."' 

1-1.00g Agency implementation. 

As portions of FPR _ter1al. are prescribed agencies shaU publish in 
the FEDERAL REGISTER implementing regulations deemed necessary tor business 
concerns, and others properlJ interested, to understand basic and s1gn1.fioant 
agency procurement policies and procedures which implement, supp1eJ1lent, or 
deviate from the FPR. Detailed. instructions of interest pr:1:marily for 
internal agency guidance need not be published. Implementing regulations eh&ll 
be prepared to conform with FPR st;y1e and arrangement. 
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1-1.009 Deviation. 

As used in these Regulations, the term ''deviation'' :includes &111' of the 
follawing actions: 

(a) When a prescribed contract clause is set forth ~bat1m, use of 
a contract clause covermg the same subject matter 1dl1ch varies from that 
set forth. 

(b) When a standard or other form is' prescribed, use of any other 
form for the same purpose. 

(c) Alteration of a prescribed standud or other form, except as may 
be authorized in the Regulations. 

(d) Tbe iJDposition of lesser or, llhere the regulation e:zpressl3' pro­
hibits, greater llmitations than are imposed upon the use of a. contract 
clause, torm, proceClure,. type ot contract, or upon any other proourement 
action, including but not 11mited to, the making or amendment of a contract, 
or actions taken :1n connection with the solicitation of bid·s or proposals, 
award, administration, or settlement of contracts. 

(e) When a policy or procedure is prescribed, use of 8Jl7 inconsi.stent 
policy or precedure. 

1.-1.009-2 Procedure. 

In the interest ot establishing and maintaining uniformity to the· 
greatest extent feasible, deviations !rom the Federal Procurement Regu­
lations shall be kept to a min:lJnum and controlled as follows: 

<a) The head of each agency exercising procurement authority shall 
prescribe a tormal procedure for the control of deviations within the 
agency. A copy of the procedure shall be turnished.to the General Service! 
Administration. 

(b) In individual cases, deviations mq be authorised by the head of 
the agency or the officers designated by him tor this purpose, :in accordance 
with procedures established by the agency. In each instanoe the f:Ue shall 
disclose the nature ot the deviation and the reasons for such special action. 

(c) Deviations in classes of cases shall. be considered. on ~ expedited 
ba8is jointly by the &genc)" lies:tring the dev.1at.ion and the General Services 
Acbn1n1stration lll'l1es3, in the considered judgment ot the agency and with 
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due regard to the objecttve of uni:tormity, circUDl5tances preclude such 
joint effort. In such O&8e, GSA will be -notified ot the deviation. 

(d) Except 1.8 otherwise authorised, 1i1en &n7 deviation in a contract 
form provisiob i8 authorlJled, plo-sical change may not be made in the printed 
form but s~ be made by appropriate provision in the schedule, specifi ­
cations I 'or oontinuation sheet, as provided in 4gency ',p~cedures. ' 
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TAB D 
PSC 2O/11/61 

ASPR COMMI'ITEE 

CASE 61-111 
,CASE 61-19 

EX(zRPTS FROM GSA .... GENERAL REGULATlOtJS N). I), REVISIIDa 

DATED 29 JANUARY 1959 

,Q£IH.Ul U.'RVICB AOMllfIHFUTlO" 
'altllillitoll 2S. n. c, 

, tJ , . I! ' 1 r 'I .. , '~ . 

GENERAL REG1' LATION ~O, I}, J{ell~f"C 

SUBJECT: Strtndar d For n l s for C o If'!!rudlon Cont r .: (' I ~ 

I. 	 Gent-ral. Tt. l s re\\s ' d r c gll:lt io n p rt.'sc ribt,s !o:t a,"i a r !l ( ( ~ l l n $ iUT f Cd , Sll'UC ­

tiun c(Jnlral· t s , Th. · prin c ipetl p llrpo ' is to ) r. ·; c l •. .• tI " , .... :) ,, 11 nnlo ' lIlt 

conslrllcliol CU'llra c t fo rnll'4. A (' h a r ,~ !' ill SI",.d , :- 11 F o rr: . ' \A 1:-, ! lr " !'> \ r : L·· d . 

St<tndard FO .rrn 2 1 i:-; c h an ~ E:· d o n ly t o (' Info rrn rhe sm ;J lll 'I .-lno:· ;" s rt- !Jrt: b t ' :1ta­

hon to the d,d i nitl o n pr o mulgat e d by the Srnall BUiHue ss Atirnllll ::. lral ltHl for 

th~ ("_ on .~trudion industry (2 J F. R. j OI)9). N o c hnng~ ~ '1r. r ., <i " I II S Id ! d a rd 

Form!! ~O, / 1. , .nd l..~. 

2. 	 Dt"{in.~~~~. The- t (' r ITlb ll S t' d 111 thill r~t'ulation ¥ha l l h" \o t, 1111> 1111.:' <.111\ ;. , ' ~Iv t' n 

them in the Fede ral P rppe rty ,ille! Ad.niruflt!' a tl '''-:- S f.:' rvin' :, A, I I,f 1'14" 

(P\lblic Law L5l. 8isl Congre. ~ ), all amend e d. 

3 , 	 Prom~.!.J!t_tion of Forr~. Purluant to the F~dp.rc11 Pr J'~ ' f: \ d w i ,6,,j., ' \/oI.1t ,~­

tlve 	SerVil:f'8 A c t of 1949. as anlendp.d. the (ollo....·lnr s li\r,d ..nt"1 (orrn~, 

COpil:'R of which are a ttache d , arc prj-'!lc r l bed: 

..~orm 


No. Tift.' 


19 Invitalion, Bid. and Awa rd (C ~' ll!'1 ru n lon. 

Alt !! ration. or Rt' pa. r) ,J" ' ill:) 1' 1' 1959 



4. 

5. 

7. 

19A I&b()r sta.nda.rd.s Provisions ~ Applicable to 
Contracts 111 Excess of $2,000 J&n\alT 19.59' 

20 Inrttation tor Bids (Construction Contraet) March 1953 
21 Bid Fom. (Construction Contract) " January 1959 
22 Instructions to Bidder.s (Const;,ract1on Contract) March 1953, 
23 Construction Contract K&rch 19.53 
23A General Pro'rlslons (Construction Contrut) MLrcn 1953 

H!ild!fflJ7, Use ~t Foms. The use by Federal. agencies ot the above torms 
is' undatOl"T tor tiDd price oontracts, ' entered :1nto purnant to toral ad­
'V8I't1a:1ng, tor ccn.n,ruction, alteration, or repair' ot public bu1ld!iJ1gs 01" 
works, a:cept tor: contracts tor the construction, alterat1oD, or repair of 
ftssela: Cont1'8.ct~ tor construction, alteration, or repair work in toreign 
OOlIIItriee; and &8 otherwise pl"O'rlded b1 regulation ot the General Servioes 
Adp1n1atraU.on. * * * 
Optional. Use ot F.01'U. Use ot the forms prescril>e4 ill tht. resW*tj,.otl tor 
negot~ted colltracts is opt;lo~. Howftr, in de interest ot unitol"llitT, 
it 15 recOJlll8Dded that these toms be used (within the areas outlined in 
section 4 ".bove) tor contracts entered into on the basis ot competitiTe bids 
but '1Ih1ch are termed negotiated contracts because the ~ts ot 
to1'D&l. ad-nrt.1s1ng are not tull.7 met. Whel1 used tor negotiated contracts, 
the tOl'lD8 IIIIt.7 be adapted as required b7 .aplley proceclUl"e8 (e. g., the 
~t that bids be "sealed" and flpublicq OpeDed,n -7 be lined out 
or obliterated, &nd language m&7_be added to 1nd1cate that the contract is 
negot1ate!l). 

. . 
• 1 	 (faragraph 6 Omitted) 

'TeniIS, Conditions, and Provisions 

a.. 	 AdditioDal: Terms-, Conditions. and ProW1cms. Addit1cmal. terms, 
ccmd1tions, andpl"OTisions cons1clered bJ' arq ag_cyto be ·essent.·1Al 
to its contractual. relationships and not inconsistent with those con­
t.&-1ned in the toms prescribed in this regnlat10n m&T be incorporated 
1D inVitations tor bids in lIhich these torms are used. by- 80 providing 

, in 'acmenda 'to the torms, in the "Alterations" p&r&gr&ph or Standard . 
Form '23~ in the sohedul.e or in the specifications, as -7 be appro­
priate in accordance with agency 1111pllmcmting 1natructions,. Each 
'eDcutive &geDq shall per1od1oaJ.q review such a441t1onal. terms, 
conditions, and provisions which are in CODIIal use in such agenq 
with a vi_ t.o standardisation ot those 1n general use and el1m1 D1\­

tion of unnecesArT additions, aDd shaJ.l., trom time to time, tor.rd 
to the Administrator of General Services such additional tei"ms, con­
ditions, and provisions &8 are cmsidered desirable tor inclusion in 
the standard torms. 
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b. 	 Inconsistent Term.s. Cpn..d1tloJUh aDd Provisions. In the interest of 
establishing and a.inte.1n1ng uniformity ~ Government contracts to 
the greatest eztent teasible, deviations hom standard. torma pre­
scribed in this regulation shall be kept to .. mht1mnm. DeviAtions 
Da7 be ,authorised in 1Dd:1vidual eases b7 the head of an Ultcutive 
agency' (including for this purpose, any m1l.1t&ry deparbnent) or the 
ofii c:i.llls designated b7 him for thie pul"pOse, in aooordanQO with pro­
cedures established b7 each agency_ Consideratibn ot a de'Viation in 
classes of eases shall be & joint effort. betwen the agenCY' d.esiring 
the deviation and the General Services Administration unless, in the 
COllS1dered j rucipent ot t.he agenc;v, and with clue regard to, obJeotives 
of 1Ud!'ot'm1ty, c1:rcumst.&nus preol.ude such joint ettort. * '* * 

(Paragraphs 8 through 12 omitted) 

13. Eltect!"", ,Date. 'l'h1s revision sbaJ.J. become etteet!"", June 1 , 1959. 

Standard Form 23A H&rch 1953 edition ..s attached to the abo"", Revised 
Regulation (1959) aDd contained the ident10&l ):atant iDdamity clause 
found in t he or~naJ asA - General Regulation Ho. 13 (1953) included 
in Tab C .• 



TAB E 
PSC 2O/ll/6l 

ASPR COf.!HlTl'EE 


CASE 61-111 

CASE 61-19 

PAmn' nIDEHNrrY CLAUSE USED SINCE 1959 TIl Am FORCE CONTRACTS FOR THE 

CctlS'mOOTION OF CAPEHART-RAINS HOOSING (P.L. 345- 84TH CONGRESS, AS AMENDED) 

(.) It the amount of this contract is in excess of $5,000, the eligible 

builder shall 1ndemnit~ the Government and its offioers, agents, and employees 

and the mortgagor-bullder against liability, including cost" for intringement 

ot 8J11' Un.1ted states letters patent (except. letters patents issued upon M. 

application Vllch is now or may h.ereafter be kept, secret or otherwise withheld 

from il;ssue by order of the Government of the United .3tates) arising O'lt of 

the manufacture or delivery of supplies or out of construction, &It-eratton, 

modification,. or repair of real property (hereinafter referred to &s 

"construction work") under this Housing Contract, or Ollt of t.he use or 

disposal by or for flhe account of the DePlrtment of such supplies or oon­

struct-ion lIOrk. The foregoing indemnity shall not appl,y unless the eligible 

builder shall have been 1nfonned as soon as praoticable by the Department of 

the suit or Bction alleging such 1.nfrlngement, &nd shall have' been given such 

opportunity as is afforded by applicable laws, rules, or ~gul.ation! to 

partieipat.e in the defense there.>.r; 'and further, sueh indennity shall ·not 

apply if: (1) the Wringement results from compliance with speoific written 



iJi.structiona of the Contracting Officer directing a change in the supplies 

to be delivered Qr in tho matorials or equipment to be ueed j or directing 

a manner ofperfonJmlce o·f the contract not normally used by the eligible 

bu:Ude.r; or (11) the inf.r1ngement results from the addU ion to, or change in, 

the supplies f tlI'nished or constru.etion work pertonned, which addition or 

change was made 5Ubsequent to delivery or performance by the eligible builder; 

or (iii) the cla:1med! infringement iS8etUed without the consent of th e 

eligible builder, unless required by final decree of & court. of competent 

juriadict.ion. 
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OFFICE OF Tft! ASSISTANT SBCRBTART OF DBPRMSB 

30 June 1961 ­

Thank you very much tor your ree.ssurance 

Tbursd8y that the decision to require inspection 

systems for construction in ASPR had been 

sustained. 

Quality Control and 
Rellabillty 

1 9407 

~fJ~-for"-4f\6.lc:~ 
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MEMORANDUM TO THE CHAIRMAN OF THE ASPR COMMr.rl'EE 

SUBJECT : 	 Report of t he Chai rman of the Subcommittee for Construction 
Contr act C~uses, Case 61-19 

A copy of the Subcommittee Case 61-19 report discloses that the 
subcommittee apparently has recommended the deletion of the clause for 
"Construction Inspection System" vhich would appear at 7-602.10 in ASPR. 
This recommendation f or deletion is contrary to the disposition des i g ­
nated by Captain Maloy, Chai rman of the ASPR iGb~Ommittee, on 18 No­
vember 1960 when final dispositi on of ASPR Case 60-66 "Inspection and 
Acceptance in Construction Cont racts" was directed. At that time after 
consultation vith the General Service Administration, it was decided 
that t he inspection system requir ement vould be a part of ASPR even 
though i t vould not be a r equirement of the Federal Procurement Regu­
lation . 

Previous to the GSA meeting on 21 September when the ASPR Com­
mittee considered the Case 60-66 Subcommittee report and a minority 
report f rom the Subcommittee, there vas a unanimous decision to accept 
t he minority report vhich called for an inspection system, clause and 
l ater the editing committee vas i nstructed to revise proposed vording 
50 that an "Inspection System" was required. 

In viev of these circumstances t he Quality Control and Reliability 
Division, cannot concur vi th the Case 61~19 Subcommittee report of 
19 J une 1961 and recommends action by the ASPR Committee to initiate 
the ASPR requirement for an inspection system clause as previously 
directed by the ASPR Committee. 

Quality Control and Reli abil i ty 
Division 

Office of Production Policy/
{I 
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OFFICE OF THE ASSISTPfNT SECRETARY OF DEFENSE 

WASHINGTON 25 , D , C . hI-I! 

INSTALLATIONS ANO LOGISTICS April 3, 1961 

MEMORANDUM FOR CAPTAIN MALLOY 

Today I had a meeting with Jim. Nash, John Kooken, 
George Markey and Herb Gallup on the proposed GSA Disputes Clause 
to be put in Standard Form 23A. All present agreed that the pro­
posed language had no basic difference in meaning from our present 
language. but that it was extremely confusing and might lead to the 
conclusion that a change was intended. It was felt by the Army and 
the Air Force that no useful purpose would be served by making a 
high level argwn.ent out of this proble.Tn. since we would inevitably 
lose. The Navy felt that as a matter of stl:ategy one more pitch 
should be made to get the GSA to stay with our existing language. 
Subsequently, I discussed this with Nash and Stempler. They agreed 
that we could not win and that under no circumstances should this 
problem be served beyond Torn. Morris - if we go that far. 

I concluded that the best way to handle the matter was to 
discuss it with Charlie Gasque in a completely frank manner. This 
I have done. 

I told him that we thought that the proposed substitute 
language was very inartistic, completely confusing as to meaning and, 
hence, far less to be preferred than our existing clause. I strongly 
urged hi.tn to stand up to the GAO and support our existing clause. I 
told him, however, that if he was unable to do so for any reason we 
would not make an issue of this matter at a higher level. 

He agreed that the language was not satisfactory but has con­
cluded, largely because of the strong position taken by his General 
Counsel, that he cannot buck the GAO at this tim.e. He is aware of the 
fact that that the same issue will arise subsequently with respect to 
Standard For.m 32 and hopes to be able to take a more positive position 
at that time. Under the circumstances I have signed off on this clause 
with him. 

GRAEME C. BANNERMAN 
Attachment 
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Disputes Clause c 
o 

p 
y 

3-31-61 

Mr. Steger: 

I have told George Markey that I think we should oppose 
this on the basis that the change would only confuse the issue. 

I appreciate that it is difficult to argue against the use 
of statutory language as a compromise. If this proposal had 
been made in 1954 when the Wunderlich statute was enacted. 
I might have been disposed to go along. But to change our 
clause now can only give the inlpression that a substantive 
change is intended - a result which ~ do not intend - but GAO 
no doubt does intend. Hence the change at this tinle would 
muddy the waters so that no one could say with assura'nce 
what the clause means. 

s. 
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OFFICE OF THE ASSISTANT SBCRKTARY OF DBFB~SK 

30 June 1961 

. - ~. - ~y 

'00: Colone~ . ~ 
Thank you very much for your reassurance 

Thursday that the decision to require inspection 

systems tor construction in ASPR had been 

sustained. 

Quallty Control end 
Reliabil1ty 

A 8407 

~fJ~_~fo""'r~=------... 
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MEMORANDUM TO THE CHAIR>1AN OF THE A8PR COMMITTEE 

SUBJECT : 	 Report of t he Chairman of the Subcommittee for Construction 
Contract C~uses , Case 61-19 

A copy of the Subcommittee Case 61-19 report discloses that the 
subcommittee apparently has recommended the deletion of the clause f or 
"Construction Inspection Systemll which would appear at 7-602.10 in ASPR. 
This r ecommendation f or deletion is -contrary to the disposition des i g­
nated by Captain Maloy, Chai rman of the ASPR at::a:Jformnittee, on 18 No ­
vember 1960 when f i nal disposition of ASPR Case 60-66 "Inspection and 
Acceptance in Construction Contracts " was directed. At that time after 
consultat i on with the General Service Administration, it was decided 
that the inspection system requirement would be a part of ASPR even 
t hough i t would not be a requirement of the Federal Procurement Regu­
lati on . 

Previous to the GSA meeting on 2l September when the ASPR Com­
mittee considered t he Case 60-66 Subcommittee report and a minority 
r eport from the SubCOmmittee, there was a unanimous decision to accept 
the minor ity report whi ch called for an inspection system clause and 
l ater the editing committee was instructed to revise proposed wording 
so that an "Inspecti on System" was required. 

In view of these circumstances the Quality Control and Reliability 
Division, cannot concur with the Case 61-19 Subcommittee report of 
19 June 1961 and recommends act ion by the ASPR Committee to initiate 
t he ASPR requirement for an inspection system clause as previously 
directed by the ASPR Committee. 

~~- -
RICHARD P. fuTsr 
Quality Control and Reliability 

Division 
Offic-e of Production Policy/ 

I (, 
l 
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Disputes Clause c 
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3-31-61 

Mr. Steger: 

I have told George Markey that I think we should oppose 
this on the basis that the change would only confuse the issue. 

I appreciate that it is difficult to argue against the use 
of statutory language as a co.tnpro.tnise. If this proposal had 
been :made in 1954 when the Wunderlich statute was enacted. 
I might have been disposed to go along. But to change our 
clause now can only give the iInpression that a substantive 
change is intended - a result which ~ do ~ intend - but GAO 
no doubt does intend. Hence the change at this titne would 
muddy the waters so that no one could say with assurance 
what the clause means. 

s. 
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OFFICE OF T HE ASSISTNNT SECRETARY OF DEFENSE 

WASHINGTON 25 , D . C. {;I-IJ 

INSTALLATIONS AND LOGISTICS April 3, 1961 

MEMORANDUM FOR CAPTAIN MALLOY 

Today I had a meeting with Jim Nash, John Kooken, 
George Markey and Herb Gallup on the proposed GSA Disputes Clause 
to be put in Standard Form 23A. All present agreed that the pro­
pos ed language had no basic difference in meaning hom our pre sent 
language, but that it was extreITlely confusing and might lead to the 
conclusion that a change was intended. It was felt by the Army and 
the Air Force that no useful purpose would be served by making a 
high level argwnent out of this problem since we would inevitably 
lose. The Navy felt that as a matter of strategy one more pitch 
should be made to get the GSA to stay with our existing language. 
Subsequently, I discussed this with Nash and Stempler. They agreed 
that we could not win and that under no circumstances should this 
problem be served beyond Tom Morris - if we go that far. 

I concluded that the best way to handle the matter was to 
discuss it with Charlie Gasque in a completely frank manner. This 
I have done. 

I told him that we thought that the proposed substitute 
language was very inartistic, completely confusing as to meaning and. 
hence, far less to be preferred than our existing clause. I strongly 
urged him to stand up to the GAO and support our existing clause. I 
told him, however, that if he was unable to do so for any reason we 
would not make an issue of this matter at a higher level. 

He agreed that the language was not satisfactory but has con­
cluded, largely because of the strong position taken by his General 
Counsel, that he cannot buck the GAO at this time. He is aware of the 
fact that that the same issue will arise subsequently with respect to 
Standard Form 32 and hopes to be able to take a more positive position 
at that time. Under the circumstances I have signed off on this clause 
with him. 

1 
GRAEME C. BANNERMAN 

Attachment 
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1-1.007-1 General plan. 

The general plan, numbering system, and nomenclature used in the Federal 
Procurement Regulations conform -wiUi Federal Register standards approved for 
the FPR. 

1-1.007-2.. Numbering. 

The numbering system permits identification of every unit. The first 
digit represents the chapter number allocated to each agencY', followed by 
a dash. This is followed b3r the part number which may be one or more digit ~ 
followed bY' a decimal point. The numbers after the decimal point represent, 
respectively, the subpart, section (in two digits), and, after the dash, 
subsection, paragraph, subparagraph, and! furlher inferior divisions. For 
en.mple, this division 1s called "'section 1-1.007-2," in which the first digit 
denotes the chapter, the secmd the ~, the third the subpart, the foUrth 
and fif'th the section, and the sixth the subsection. 

1~1.OO7-3 Citation. 

Federal Procurement Regulations will be cited in accordance w:::l.th 
Federal Register standards approved for the FPR. Thus, this section, when 
referred to in divisioll~ ot the Federal Procurement Regulations, should be 
cited as rtsection 1-1.007-3 ot this chapter." When this section is referred 
to formal..l¥ .in official documents, such as legal briefs, it should be cited 
as t'i41 CFR 1-1.007-3." Any Section of Federal Procurement Regulations may 
be info~ identified, for purposes of brevity, as "FPRtt followed by the 
section number, such as ,~ 1-1.007-3." 

l-l.OOg Agenr:y implementation. 

As portions of FPR material are prescribed agencies shall publlih in 
the FEDERAL REGISTER implementing regulations deemed necessary tor business 
concerns, and others properly interest~ ,to understand basic and significant 
agency procurement policies and procedures which implement, supplement. or 
deviate from th.e FPR. Detailed instructions of interestpr:1maril.y for 
internal agency guidance need not be published. Implementing regulations shall 
be prepared to conform with FPR style and arrangement. 
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1-1.009 Deviation. 

1-1.009-1 Description. 

As used in these Regulations" the term Itdeviation" includes any of the 
f.oll.owing actions: 

C&) When a prescribed contract. clause is set torth verbattm., use ot 
a contract clause covering the same subject matter ltbich varies from tllat 
set torth. 

Cb) When a st.andard or ot.her form is prescribed, use of any other 
tom tor the same purpose. 

Cc) Al.teration of a prescribed standard or other torm, except a 's may 
be authorised in the Regulations. 

(d) The imposition ot lesser or, ldlere the regulation expressly pro­
hibits, greater limitations than are imposed upon the use of a contract 
clause, form, procedure" type of contract, or upon a:ny other procurement 
action" inoluding but not l1m1ted to, the making or amendment or a contract, 
or actions taken in connection with the solicitation of bids' or proposals, 
award, admin1 stration, or settlement o! contracts. 

Ce) When a polier or procedure is presol"ibed, use of any inconsistent 
pollcy or procedure. 

1-1.009-2 Pro0 edure. 

In the interest ot est.a:bl1shing and maint&ining unif'orndty to the 
greatest extent feasible, deviations from the Fede1"'8l. Procurement Regn­
1&t101\8 shall be kept to a minimum and controlled as follows: 

Ca) The head of each agency exercising procurem.ent authority shaU 
prescribe a formal procedure for the control ot deviations within the 
agency. A copy or the procedure shall be tumished to the General Services 
Admi,n1stration. 

(b) In 1ncl1vidual. cases, deviations llliq be authorized. by the head of 
the agency or the officers designated by Mm for this purpose, in accordance 
with procedures established by the a.gency_ In each instanoe t.he fUe shall 
disclose the nature ot the deviation and the reasons tor such ~cial action. 

(c) D'eviatlons ill classes of cases shall. be considered on ~ expedited 
basis j ,oint13 by the agency tlesiring the deviation and the General Services 
Administration unless, in the considered jud~ent ot the agency and with 
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due regard to the objective"or uniformity, circumstances preclude such 
joint effort. In such case, GSA will be notified of the deviAtion. 

(d) Except &9 otherwise authorized, 1tben any deviation in a contl'8ct 
form provision is authorised, phys1o&l change may not be made in the printed 
form but s~ be made by' appropriate provision in t~ schedule, specifi ­
cations, or continuation sheet, &s provided in 4gency .p~cedures. 
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TAB C 
PSC 2O/ll/61 

ASPR CD*ITTE! 

CASE 
CASE 

,61-111 
61~19 

EXCERPTS P'HOM GSA- GENERAL RrGJLATIONS M>. 13, 

OA1ED 19 MARCH 1953 

GENEHAL SERVlCES t\OMTNtsTRATION 
Wtls hingt un Zr,. D. C, 

Mur c h 10 . ,qs) 

~;\jt ;) fF C T: ~>a n r' atd F o rms for C ongttllf.:til," Contr· .!c~s 

I. 	 ~~.'::..::~.:. ~ · [tl , This HI ' ~ulahon, dt: \"I.doped ('oo pt'ratiVf:ly by thf: G,:nr:ral 
Se. rvic .' s Administration. O H' C i' ci vilian agencies, and tilt:' Dcpartmrnt 
~(Df: (f>n:H: , p r ('sc. rl b rs rc ~ige" ,.tiJw:f;u·d f o rrnff {Oi' c on!Jlrllctiofl con -­

I r a cts . 

l. 	 ~dinHi6nfl. 'The ter ms tUt"t! j~l Itua R e gulati o n shall have th~ rl1t:lJnjng 
git.'cn t.llt" m in the f'edf~ t'ttl Pt u p e rty and Admini8trative' Servic~ : s Al:t 

or 194Q (Publi c " ......... 15l, 81!t Cong r c99). as amende d. 

3. 	 .':..~..£.."-!~tion of F'?!..!!2,!: Pnt9U;Jnt to th,. Ft'deral Property and Ad·· 
ministrat iv r. Service. Ad of t 9 49 (Public Law I Sl., 818t Cong,.r: ,•• ). 
as am e ndl!d. the followinl §tandald torms. COpi~9 l)f which art! attilchrd, 
are pr'~ 8 c: rib('d: 

StAndarri F o rm ZO. Invitation lo.r tlid!l (Construction Contract) 

St a nda,,.d Forni 21, Bid "o.rm (C onstru c tion COl'ltract. 

St andard Fo t m Zl, Instruc tion, to Bidders ( C C)flstt'UCli o tl COJltrat' t) 

St anda~ (t Forr, ~ l 3 , Con8t~ uc t i(J fl C O'ltnt c. t. 

Standard Form ;na, G e neral Provision. (Censtru ti o n Cuhfrar:t) 




4. Mandato17 Yse of Forms.. The use by Federal agencies ot the above 
forms is mandatol'7 except f or (a) negotiated contrae\ts; - (b) contracts 
not exceed.1ng $2000; (e) cont eta for the construction g alteration", 
and repair of vessels; Cd) cont racts for constructiong alteration, and 
repair work in forejgn countries; and (e) as otherwise provided by 
regulations of the Gener.&l Services Administrationo 

5.. 	 Terms. Conditions n and Provisionso 

a.. 	 Additional Terms" Conditions and Provisienso Additional terms f! 

conditions and provisions considered by any a gency t o be essential 
to i ts cont ract ual relationships and not inconsistent with those con­
tained :in the forms may be :incorporated in invitations in which 
these fo:rms are used by so providing :in addenda to the torms, :in 
the ItAltera;tionst~ paragraph of Standard Form 23 ~ or in the speci­
fications!) as may be appropriAteo Each Federal agency shall 
periodically review such addi tional terms g conditions and pro­
visions which u s in common use in uch ageneY' with a view to 
standardizati on f those in general use and elimination of un­
necessary addit ions, and. sha.il l) from time to t ime" torward to 
the Administrat or of General Services such dditional terms g 

conditions and provisions as are considered desirable f or tn­
clUsion in the standard forms .. 

b. 	 Inconsistent Terms. CQllditions and, Prov.isio~o Terms, con­
ditions 8lld provisions lffiich are inconsistent with those of the 
foregoing forms my not be llseci unless authori~ed bY' the head 
of the Federal it.gency (including f or t his purpose any. Military 
Depart.ment ) or t he officer designated by him for t his purposeo 
Authority t o use inconsistent t ermsv ~ond1tions and provisions 
shOuld be granted o~ after full consideration of the inter ests 
of uniformityo A copy of each such approval f er use of incon­
sistent t ermsj) conditions and provIsions in a class of cases 
shall be fo~ed to the A.dm:inistrator ot General Servieeso 

Changes should not b made in the f orms themsel'fts g but should 
be made by so providing in addenda to -the ~ rmB, in the "Alter­
ations" pu'agraph or Stml.Q.ard Form 23 9 1" in the specifications, 
as .nm,;y be approprhteo 

Co 	 Changes in Clause S(c) of Standa.,rd Form 23&0 During periods 
of national eunergeneyD Federal agencieli5 -1', 'With the prior 
approval of the Administrat or ot General. Services9 amend Clause 
5{c) of Stand.a:rd Form 23A by deleting the 'MOrd "unforseeable" 
and inserting after t he lIOrd "eauses, t lIhere it . first appears in 
the f irst sentenceD the phrase uother ,than normal weather,,"o 
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6. 	 Porms Superseded. The a1st1ng standard .forms llsted below are 

superseded and. .ball not be used atter the efteative date of this 

RegulAtionI 


stand&r<l Form 20, Invitation tor Bids' (Construction Contraa1#), 
approwcl b7 the President, November 19, 1926. 

Standard Form 21, Bid (Construction Contraet), approved by 
the Secretar:r ot. tbe_Trea8Ul'7, A.pril 5, 1937. 

Standard Fom 22, Instructions 1#0 Bidders, ..pproved b7 the 
Act1llS Secret&ryot the Treasury., Jul7 13, 1939. 

Standard POl'll 23, Conatruction Contract, approftd QY the 
Secret&17 ot the Trea8Ul7, April :3, 1942. 

All aaenOJ" torma used tor the purpose to·r which t\le Standard Forms 
herein are prescribed are superseded. and ah&ll not be used attar the 
etfeotive date ot this Regalation. 

(Paragraph 7 omitted) 

8. 	 Deviations. No deviation from the 118e of the forms prescribed by 
this Regulation or from the for-.t of such forma ls permissible with­
out. prior approftl. ot the Adm:1n1strator of a..n61"&l Servicel. 

(Paragraphs 9 am lO omitted) 

U. 	Eltectl'ri Date. The provisions or this Regulation shall become 
effective on J~e 19, 1953. 

RUSSELLFCIRBI!'S 
Acting -A~str&tol" 
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,Standard 10l"Il 23A, *rch 1953, at.teohed to the aboye OSA - Gelnsral 
ResuJ,at10D, 10. 13 contaiDed, the ~o11ov1D8 patent indellllity clIluse : 

13 • Patent Indean1ty 

Exceptaa otherwise provided, tbe Contractor agrees to 
indemnlt,y the Gover~Dt and its officers, &«ents and ~­
ployees aga1net l1abillt7, ltie1udlD8 costs and expenses, for 
lntringeJIent upon any Letters Patent of the tID!tee' States 
I( except utters Patent issued upon an Ilppl1'catlon vh1.cl1 is 
nov or M;y bereatt.er be, tor reuona ot DAtloD&l. 8~eur1ty , 
ordered b1 the Govera.ent to be kept secret or otherwise 
vi thheld frc. ieaue) ar1,tag out ot the perforaoce of this 
contor.c't or out of t.be use 'or diapoaal. by or tor the account 
ot the Ooverlilent of suppll,es furnished or construction work 
pertormed ber,eunder. 
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TAB D 
rsc 20/11/61 

ASPR COMKlTI'EE 

CASE 61-.111 
CASE 61-19' 

EXCERPTS FROM GSA- GENERAL REGULATIONS t(). 13, REVISED11 

DATED 29 JANUARr 1959 

GEIIUtA.L SlRVIC£~ AOII!I"IS TRAlIO'" 
alsltill,ton ]$, {). c. 

, .....l 
~!""." 	.-, r y , 

GENERA L R£GU LA TION NO. I J, I{evl !f'd 

SUBJECT: Slimdard ForrY . s for COf)l'itruLtion Cont,.,; ." " 

I. 	 Gen~ra1. TI. i s rt·\\~ ' d r c gH! ;J 11 0 n prl' s cribt, s !'1 ;H,darci {(} l n :.-l tOT (ul , !'!lruc­

fion contra. ts. Th e prin ip.!.l r'trp(l ~"" is to p r l' : <'l<t ( I' ," ~ " , n a ll 'lmO ' .lIt 

constrllction c.ulIltacl forllHI. A Ch d/l g!' ill ~t,-,rHL l r d F ~) I'I' - :' \A i ~ : lr ! ' ~ t r : .. ,d . 

St~ndard Form 21 i :; ch (ln ~ed o n ly to (" o nforrn the Snl.ll1 t",'ln~· .S !:i rt"lJrt'l:"' :Jti' ­

tiun to the ri,.!linlI1on pr o rnul~ateo Oy the Srnrtll BU1Hnes~ A,.irr\lrll :~ lrdllun {(lr 

the (.onf;truction industry (2. \ F. R. 301)9). N o c hdng c ~ ~r. rl ., d f ' ." :-)I,II\I! a rd 

F()rm!l 20, II. itnri 2.1 . 

2. 	 Dcfinitl0n5, Tht" t('1 mil l l St'd ill thi .. regulation ~hali hilld' ,II,.. UH' dll l; , . : ~. 'v,.. n 
them in the Fcd·eral Prpp('rty d/\(j AdrniOlstl'a !t·. e St:rvicl' " Ad ,,f [, 0.1'1 

( Pu11 lie Law I 52, 8 i g teon g r <:' e ), a" am e n rl c d, 

3, 	 Promulgation of For~.~. Pur.uant to the Fedf:ral Pr u p., r ; \ .,I>lr! A ' III'lldtitr <I' 

lIve 5crvil,;f'8 Ac t of 1949, as antended. the f...lIJowln~ s IAr.d,Ht1 LHm~. 

copi~. ~ o( ~hich al'e a!t<iched, dre pr('st'r dJe( : 

FOF'm 

No. 


19' Indtation, Bid. and Av;~rd (C ( II\~tr\.,\.-tI () n. 

AIt~ration, or Rc-pald I • I' Y 1959 



19A labor S~s Provisions -- Applicable to 
Contracts in Excess of $2,()()() Januar;y 1959 

20 Inv1tat'ion tor Bids (Construction Contraet) March 1953 
2l B1d Form (Construction Contract) _ January 1959 
22 Instructions to Bidders (Constl"\lction Contn.ct) Harch 1953 
23 Construction Contract March 1953 
23A General ProTislorus (Construction Contrut) Marcb 1953 

4. 	 Mapdatol'1: Use ot F01'll8. The use b7 Federal agencies of the above torms 
is" mandat017 tor tiDel price oontracts, ' entered into purnant to formal. ad­
vertising, tor oenstruction, alteration, or repair ' of public bnildings or 
works, mept tor: contracts for tho oanst-ruction, alteration, or 'repair ,or 
"f'8ssela, contract~ tor constnction, alteration, or repair wrk 1n foreign 
countries; and u otherwise p1"C)T1d.ed 'bJ' regulAt.ion ot the General Services 
Adm1n1 strat1:.on. * * * 

5. 	 Opt1onal Use ot FON. Use ot the torms pre8Cr1~ed 1D thU. replat~ for 
negot~ted contracts 1s optional. However, 1n tie interest ot uniformity, 
it 1a recOJllleDCled that these t01"mS be used (within the areas outlined in 
section 4 above) tor contracts entered into on the buis of competitiY8 bids 
but 1Ih1oh are termed. negotiated contracts because the ~ts ot 
tonal: advertising are not ~ met. When used tor negotiate4 oontracts, 
the torms J1&7 be adapted as required 'bJ' .agen.CT procedures (e. g., the 
~t that bids be "sealed" and ttpubli~ opmedfl -7 be lined out 
or obliterated, and language DI&7~be added to indicate that. the oont.ract is 
negotiated). 

, ,. . 

, ! (Paragraph 6 Omitted) 


7. 	 Teru. Coild1tions , and Provisions 

a. 	 Additional T!m!.1 Conditions. and Prov1s1oDs. Additional. terms, 
cOnditions, aDd pl'Ovisions considered by arq agency to be easant1al 
to its contractual relationships and not moonsistent with those con­
tained. in the f'01"JD8 prescribed in this regulation 11&7 be incorporated 
111 ~t~ns tor bids in 1Ihich theA forms are used b)' so providlDg 

, in .adaenda to, the torms, :In the "Alter&tloDs" ~sraph of' Standard 
Porm ··23, in thesohed.ul.e or in the specifications, as ma7 be appro­
priate· in accordance with agency 1J1Plemumt1ng 1utnet1cms. Each 
e.cutive agency shall per:l.odical.lT review such &dc1it1onal. terma, 
conditions, and provisiona 1Ih1ch are in COIIIDJl use in such agency 
with a view to standa.rd1sation ot those in general us. and eli m1 na­
tion ot tmnecesaar,y additions. and sba.ll, from time to t '1me, tonard 
to the Adm1n1strator ot General Services such &ddi.tlonal. terms, con­
dit.ions, and proTisions &8 are OOI1sidered desirable tor inclusion in 
the staDdard. torma. 
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b. 	 Inconsistent Terms. Conditions. and Prov1s1oruJ. In the intsrel5t of 
establishing and maintaining unitorm1t1 in GoVU"DDlent contracts to 
the greatest extent feasible, deviations from. standard forms pre­
scribed. in this regulation shall be kept to & miD1pmm. Deviations 
'J!&7 be authorised in ilJdividual cases by the head of an encutive 
agency (inclucilng tor this pIll'PC)Se any militar,. department) or the 
officials desigaated by him tor this purpose, in accordanoe with pro­
cedures establlshed by' each agency-. Consideration of & deviation in 
classes of cases shall be & joint effort; betwen the agency desiring 
the deviation and the Gener.al Services Administration unless, in the 
considered. judgment of the agency, and with due regard to objectiV8s 
ot uniformity, c1rcumstances preolude such joint effort. * * ... 

(Paragraphs 8 through 12 omitted) 

13. Ettecti~ Date. This revision shall beoome effective June 1, 1959. 

Standard Form 23A March 195:3 edition 1ta8 attached to the abo-.e Revised 
Regulation (1959) and contained the identioal patent indemnity clause 
fotmd in the original GSA - General. Regulation No. 13 (1953) included 
in Tab C .• 
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TAB E 
PSC 2O/ll/61 

ASPR COllHITTF.E 

CASE 61-111 
CASE 61-19 

PATENT nmEMrnn CLAUSE USED srnCE 1959 IN Ant FURCE CONTRACTS FOR THE 

COOSTRUCTIDN OF CAPEHART-RAn~S HOUSING (P.L. 345 - 84TH CONGRESS, AS AMENDED) 

(a) II the &mount of this contract is in excess of $5,000, the eligible 

buiJ.der shall indemnify- the Government and its officers, agents, &nd employees 

and the rrortgagor-buUder against liability, including costs, for infringement 

of &IV United States letter, patent (except letters patents issued upon an 

appUcation ~ch 121 nOlI or rray hereafter be kept secret or otherwise withheld 

from issue by order of the Government of the United .States) arising O'.lt of 

the manufacture or delivery of supplies or out of construction, altention, 

nxxiific&tion, or repair of real property (hereinafter referred to as 

"construction 'WOrk") under this Housing Contract It or out of the use or 

disposal by or for the account of the Department of such supplies or oon­

struation ~rk. The foregoing indemnity shAll not apply unless the eligible 

builder shall have been informed 8S soon as practicable by the Department of 

the suit or action alleging such infringement, and sh&ll have been given such 

OpportWlity as is al'forded by applicable laws, rules, or fflgulat.ions to 

participate in the defense thereof i and further, such indemnity shall not 

apply if: (i) the infringement results from compliance with specific written 



instructions of the Cont'raot1.ng Office,r di recting a change in the supplies 

to be delivered or in the materials or equipment to be used, or direeting 

a manner of performance of the contract not normally used by the eligible 

builder; or (ll) the1ni"ringement results trorr. the addition to, or change in, 

the supplies t.urnished or eonst:ru.etion work perfon:ned, 1IIf1ich addition or 

change was made subsequent to delivery or' performance by the eligible builder; 

or (ill) the clAimed infringement is setU,ed without the consent of th e 

eligible builder. unless required by final decree Qf a court of competent 

jurisdiction. 
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DlFFERENT PROVISI0NS IN ASPR AND I FPR CLAUSES 

The patent 'indemnity clause of SF 23A contains none of the following 

exceptions Ncited in both the clauses of ASPR 9-103.1 and 9-103.2: 

''The foregoing indemnity shall not apply unless the 
Contractor shall have been informed as soon as practicable 
by the Govemmant of the suit or action alleging such infringe­
ment, and shall have been given such opportunity as is afforded 
by applicable laws, rul.es, o,r regulations to part:.1.cipatein the 
delense thereof; and further, such indemnity shall not apply it: 
(1) the infringement resuJ.ts from compl1ance with specif1c 
written instructions of the Contracting Officer directing a change 
:in the supplies ta be dillvered or in the materials or equipnent · 
to be used, or directing a manner of performance of the contract 
not normal.l7 used. by the Contractor; or (ll.) the infringement 
reaulte trom addition to, or change in, such supplies or com­
ponents turnished or construction work performed ldrlch addition 
,or change 111&8 made subsequent to dellWIry or performance by the 
Contractor; or (iii) the claimed Wringement is settled without 
the consent of the Contractor, unless ~ired. by final decree 
of a court of competent j,ur1sd1ction." 

Nor, of course, does the clause of SF 23A limit its application to con­

struction work 'Which is of a '"standard commerciAltl ,nature as does the 

clause of ASPR 9-103.2• 

. The opinion has been expressed on more than one occasion that the 

above exceptians o~ the clauses of ASPR 9-103.1 and 9-103.2 would be 

implled even 1£ not expressly recited. If so, the argument 1s made that 

the ASPR. predetermined indemnity clause is the legal equivalent of clause 13 

of SF 23A. 'l'he PSC agrees that, ea:cept for some doubt regarding the words 3 

"or directing a manner of performance of the contract not no,I"JIB.l.ly used 

by the Cont.n.etorrt , this, is probably true. But. to a Cont.ractor the ASPR 

olause is very apt, to appear less d.emanding than that of SF 23A. He may 

well derive considerable reas8urance frQm the recited exceptions. 
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And it the foregoing exoeptiens in the cl&uaes of 9-103.1 and 9-103.2 

would be implied even though not recited, 1th&t ls to be gained by their 

omisl'ion, except, the reduction of & fsw 'WOrds? The Government nay in faot 

incur a d1.sadvautage b7 such omission. As & practical matter, although 

it would be dtl'flcll1t to estabUsh or disprove, the Government may pay more 

for the SF 23A clause than for an ASPR olause in construction contracts 

because ot Contractors' price inorements added as contingencies in view of 

what appears to be an &dditional l.1&billty under the broader patent indemnity 

bIposeci by SF 23A. 

The PSG considers the l&JI.gu&ge of the ASPR patent indemnity provisions 

mre appropriate for construction oontracts than that of SF 2:3A. 

DEVIATION FROM THE FPR REQUIRED? 

If r&COlDIII8Rdations 1, 2 and :3 above are adopted, the question shoul.d 

be resolved whether the oontinued application of ASPR 9-10,3 to construction 

contracts conrlitutes a deviation f:rcnn the Federal Procurement RegulAtions 

as defined in 41 eFR 1-1.009-1(a) (S88 Tab B). If so, deviation control 

should apparent}J be effected in accordance with procedures set forth in 

U CFR 1-1.009-2 (Tab B) and 41 cm l-1.6.404(b) (Tab A). 

The use of plLtent .1ndepn1ty clauses, CODIII$rcial. status predetermined 

and not predetermined, long antedates the Federal Procurement Regulations 

of March 1959. Prior to that date, effective 1 December 1953, General 

Regulation No. 13 of GSA. first prescribed the use ot the patent indemnity 

clause lihich now appears in SF 23A (Tab:~ ·C). Gtlneral Regulation No. 13 

at that time rather clear17 permitted the Department or Defense to authorize 

the use of clauses incone1eteat with standard GSA clau.se.s.A -SUbsequent 
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amendment to GSA Regulat1011lo. 13 co~ced a req~EIlt that deviations 

in "ClasHs" of cases ahould be a joint effort between the agency desiring 

the d.eviation and. the OOA unless "eircumstanoes 'WOuld preclude such joint 

effort." Thua on 10 June 1959, the e.ffective date ot General. Regula:t1on 

No. 13, revised, (Tab D) the question appears to have been raised, for the 

first time 1ihether the Department. of DetSlse is s.cluded from a reqtU.rl!l1l1ent 

to use stant1ard tOl"Dl8 and clauses in o1.&8se's of contracts without joint 

approval nth Cl3A. 

As of H&rch 1959 the above quelrt.ion became more clearly raisedo Section 

1-1.009-1(8) ot 41 CFR, effectift Z7 March 1959, (Tab B) describes a "deviation" 

as including the situation: "When a prescribed contract olause is set 

forth verbatim, use ot a oontractclause covering thesam.e subject matter 

which 'faries from that set .tort.h.'ft Prior use b7 DOD ot a different patent
• 

mdemnity clause from that in SF 23A woul.dnot appear to avoid the question 

lihether BUch use a.tter Mucb 1959' ~itutes a "deri.at±on" as above definec;1o 

An argument IIi&7 be made that· 41 CFR 1-1604Ole.(8) (Tab A)sxpressly 

permita the use of ASPR. patent 1Jldemi.ty claU5es in Defense Construction 

contracts. It states: "AdditionaJ. terms, conditions and provisions 

considered by tmT agency "to be essential t.o its contractual relationships 

a.nd not inconsistent with those cont~~ in the forms prescribed in 

Subpart 1-16.4 may be incorporated in the invitations for bids in which 

these forms are used - - _.n Section 1-160401(g) prescribes SF 23A& 

It it be asB1.Dll8d that the ASPR forms ot patent indemnity clauses are 

"essential" to DOD contractual relationships, the question is then whether 
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they- are "inaons1stent" ldth the terms ot SF 23Ao It may be said with 

considerable logic that the use or ~ the patent indemnity clause ot 

SF m and thatot e1th.er !SPR 9-103.1 or 9-10302 is expressl1' permittedo 

The basis for this 1s that alause 13, Patont Indemnity, begins: "Except 

as otherwise prov1ded - - -.", Thus', the clAuse itself appears to recognize 

that &lIDther indemnity prons.ion which predominates maY' be included in 

the cont.rIl.Ct. The PSC teels that the use of both the patent indemnity 

claW!le ot SF 23A and an ASPR 9-103 clause is expressl¥ pemitted under 

41 CFR 1-16e4Olt.(a). This practice is fo.1lowed in a certain class of Air 

Foroe coDt\l"&Gts for fam1l.1' housing constt"UCtion, but whether tor the above 

reason or not is not kno1lll. Those contraots, known as "Wherry Rehabili­

tation and Improvement Housing" contracts, oont.aln both the clause 13 of 

SF' 23A and that ot ASPR 9-J..03.2 (Not Predeterm1ned) 0 

It is not &8 fJ86y' to urge that the uee ot an ASPR clause in place ot 

clause l3 or SF 23A 1s penaitted under 41 OFR 1...160404(4); the reason 

being that onl3 "additional terms, conditions and pNvislons" are expres.sly 

permitted. 

There also m&y' be a t\rlher question as to whether the use after M&.roh 

1959 ot an ASPR prescribed patent indemnity ola.use dif'tering from that of 

SF 23A constitutes a deviation under 41 eFR, Sect.:Lan. 1~1.OO9-1(b) ('1'ab B) 

&s involVing the uae or & different "to,rm" from that prescribed in the 

Regulation. It seems to the PSC, howe'Vel', ·that 11' a lquestion of a deviation 

is raised &t all, it 'WOuld arise under Section 1-10 oo9-1(a). 
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In view of the foregoing considerations, it is felt that 'the ASPR 

Committee should, in the event that recommendations 1, 2 and 3 above 

are adopted, determine whether or not deviation control i s necessary under 

the procedures prescribed in 41 CFRjl Sections 1-10009-2 and 1-16~404(b). 

PATENT INDEMNITY CLAUSES CURRENTLY USED 

Iri accordance with its assignment , the PSC has a scertained from 

construct,ion elements of the Departments the patent indemnity clauses currantly 

used in those construction contracts which utilize SF 23Ao ,A:rrrJY- and Navy­

construction contracts currently use the patent indemnity provision of SF Z3Ao 

The Army, prior to 20 July 1961, used the Patent Indemnity Clause 

(Predetermined) of ASPR 9-103.1 as a substitute for the Patent Indemnity 

Clause of SF 23A in accordance with Paragraph 7-603, "Eng:1neer Contraets 

Instructions". The Navy Yaros and Docks haa used the Patent Indemnity ClAuse 

at, SF 23A since approxi.m&tely April 1961" pursuant to Na-vy Manual 'l'P-AD-4 . 

In Air Force contracts for the C"unstr'tJ.ction of ''Ca.pehart ~ Rains" 

f'amily type housing under Public law 345 - 84th Congress, as amended, a 

patent indemnity clause (predetermined), substa.ntiB.l.ly id&ntica1 with 

ASPR 9-103.1, is currently used, and haa been so used since 19590 The 

patent indemnity clause in these contracts dU'fers only slightlY' from the 

clauee in ASPR 9-10301 in that it provides that the fteligible builderi1 

(i.eo, the contractor) shalJ. :indemnify the Government and its officers, 

agents, and employees &nd the Mortgagor-BuildE!ir (a dummy corporation). 

Tab E contams the patent indemnity portion of a combined Pa.tent Indemnity~ 

Notice and Assi stance Authorization and Consent clause used in the above 

type of Air Force construction contra~tso 
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Another class of Air Force f'am.i.l3 housing construction ccntracts are 

the eo-called t1WheITY' R&I Housing" c~mtracts refelTed to ea.l"lie;re The PS 

i s advised that Sect:i.on 404.(a) o.f the National Housing Act protides authority­

t o buy prtvate~ O't-raoo housing projects 8..'rld to improve, rehabilitate, and 

repair these housing pro j ects 'Which were built under FHA and rented to 

military per sonnel . These contracts, as stated abo'lie contain both th 

patent indemnity clause of SF 23A and also the Pat t Indemni ty ( ot Predeter­

mined) Clause of ASPR 9-103.2. 

Appl"O:d..mately 9(1j, of Air Force const1"llction projects ( cl us ve of the 

fa.m1ly housing type referred to a.bove) are not contracted. by the Air Fore B 

but by- the Corps or Engineers or by- the Bureau of Yaros d Dockso Onl,y 

the remaining 10% of t hese are ntracted by the Air For'ee for t he mainterumc;e 

and repair or alt eration of existing constructions. Some of th ae latter 

contrac:1:.s, however, invo1v large expenditures. It has been the praetice to 

insert the patent :L'1.demni ty clause of ASPR 9-103..1 (Pl- eter.m:in ) .in these 

contraots. N verthe1ess, t he opinion has been eJq:Iressed by a contracting offic~ 

of the Coostruction PI'Ocureme-nt Branch, Procurement Division, Wright-Patterson 

AFB that" .ASPR should parmit the alt81"'Il8.tive use of the clause 0 ASPR 9~l03. 

(Not Predetermined ) :in R&D type cwstruction contracts (as» .tor exampleD t he 

modification or, or addition to a w.i.nd tunnelJ) jet engine t gt cell, etc.)Q 

In these r elatively rew instances it seems h.a.:r'dJ.y equi ,abl or even logical 

t o reqtd.re patent indemnity of the Contx'acto ext ding b yund any part or the 

construction wrk \tdrlch might be "standard commaroiI!U He rfuile it i probabl e 

that such cont ract s 'WOuld be negotiated, rat h than. a.civel'tised g i t seems 

entirely possible that some wou1d be .roxmal,ly· advertisooQ 
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Since 2l November ~961, of course, (90 days after the publication date 

of Revision No.5) ASPR 16-401.1 requires the use of SF 23A in formaJ.lY 

advertised construction contracts. 

ASPR 16-401.1 IS JNGONSISTENT WITH ESTABLISHED POLICY OF 9-103 

AdmittedJ.y, the flexible policy of ASPR Section IX, in contrast to the 

policy of the FPR, may result in lack of unifomity in the 'use of p&tent 

indemnity clauses in fo~ advertised construction contracts using 

SF 23A. As seen a.bove, the Air Farce has been using the clAuse of ASPR 9-103 ..1 

mdi!1ed to suit tlCapehart - Rainstt housing contracts. Both the patent 

indemnity clauses of ASPR 9-103.. 2 and SF 23A have been used in another clA~s of 

housing contracts. In certain other construction contracts (other than housiqg), 

the Air Foree bas been using the clause of ASPR 9-103.1. It 1s not clear how 

tl«> of the above claeses of Air Force construction contracts are deemed to be 

o~ predetermined "standard COJDlDerc:i&l." status, while a.nother claS9 of con­

struction contracts is considered of ''not predetermined commercial. status". 

Nevertheless, for reasons stated earlier, the flexible policy of ASPR 

Section IX is preferredo 

The requirement of ASPR 16--401..1 (vii) to use SF 23A presents a problem: 

how to justify a dif..ferent policy with regard to the scope of the patent 

indemnity clauses in construction contracts floom that of the clauses used 

in supply contracts? The PSC can see no logical basis for distinotiono The 

basic criterion a.s ~ssed in ASPR Section IX. govenrlng the use and scope 

o:f the patent indemnity provision is and should remain whether the Contractar t s 
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product 1e "~ard CODIIlerc:l.&l", and substant1al.J.y without regard to 

met-her that product. is' auppliee o·r construction. 

Sinoe the PS'C _s reque8ted to consider this subject in its DIQ,st 

basic aspect, some thought 1&8 given to lth,·et,her a patent 1nden:rn1ty provision 

should be required at all in construction contracts. The clAuse· does not 

appear to· cause much concern to contractors', at present, but questions of 

patent Wringement do arise oecaeional.ly" :in connection with construction 

work. ReOe.tlt~, lltigation has beem _£~ed o~ threatened regarding spherical. 

structures, ''blast fences" for jet noise defiectlon, acoustic test cells for 

jet engines, and l'l.DllIaY lighting installations, to cite a few examples. No 

cogent reasons could! be ad~ced for elim..i.nating the clause from construction 

contracts 1d.thout also elim1nat1..ng. the clause from supp~ contracts. The 

theo17 of ASPR' 8 policy in Section IX regarding patent indemn:lt;y in &d.­

vertised contracts has already ibeen axpla:1ned. 'The ela.use should not be 

abolished. :in either c'lass ot contracts. 
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TAB A 
PSC 2O/ll/61 

ASPR COMMrrrEE 

CASE 61-lll 
CASE 61-19 

EXCERPTS FROM 4l-CFR 1-16.404 

* * 
1-16.404 Terms, conditions, and provisions. 

(a) Additional tems, conditions, and pt'Oruions considered. by any 

agency to be essent:l&l. to its contractual. relationships and not inconsistent 

with those contained in the tormsprescribed in this Subpart 1-16~4 may be 

inCOrpDre.ted ill. 1Avitations tor bids in which these forms are used "by so 

providing in addenda to the fol"lllS, in the Alterations paragraph of StandArd 

Ilorm 23, 1D the schedule, or in the spec1t1<cat,ions, a'S appropriate, in 

accordance with ageDC7 1.uipl~t1,1l8 instructionll. Each exooutive agency 
. 

shall review period1cal.l7 such additional terms, conditions, and provisions 

lIhich are in coDIIDDn use in Su,eh agenC7 with a view to standardization of 

those in gen~ use and ellJB1nation or unnecessary additions, and shall, 

from time to time, forward to t.he Adm:1n1strat.or of General Senices such 

additional terms, ccmdJ.tions, and prov:ialems as are ,considered. desirable 

tor inclusion in the standard torms. 

(b) In the interest of establishing and mint&in1ng un1!orm1ty in 

GoTel"JDll.e:llt coutruts to the greatest extent feasible, dev.l.at1ons from 
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the forms prescribed. in this Subpart 1-16.4 shall be kept to a minilnum. 

Deviations may be authorized in accordance with Section 1-1.009 ot this 

chapter_ When a deviation is authorized, changes shall be made in addenda 

to the torms, in the Alterations paragraph of standard Form 23 I in th e 

schedule, or in the specifications, as appropriate, in accordance with 

agency implementing instructions. * * * 

if­* * 
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TAB B 
PSC 20/11/61 

ASPR COMMITTEE 

CASE, 61-111 
61-19 

EXCERPTS FROM FEDERAL PROCUREMENT REGULATIONS CIRCULAR NO.1, 

DATED 27 ~H 1953 

GEmllA1 SERVICES ADMINISTRATION FPR C'IRcUIAR NO. 1 

Washington 25, D. C. March 27, 1959 

FEDERAL PROCUR:EMmT REGULAT IONS 

•
FPR Circulars. This is the first ot a series of I'FPR Circulars l1 which 

w1ll be used to transmit, from time to time, new or revised Federal Procure­
ment Regulations material prescribed by the JAdminiatrator of General Services 
under the F~eral Prope.rty and Administrative Services Act ot 1949. Each 
circular will identify material transmitted (both generally and by spec1!ic 
page number), summarize 'major additions or revisions, specify applicable 
effective dates, and will inc:tude filing instructions and notes. FPR 
Circulars may aJ.so contain procurement policies and procedures which are 
effective for less than siX months, are instituted on an exper:1mental basis, 
or require st\ch expedited publicat:Lon that their preparation ill FPR form 
wottld not then be practicable. 

* * * 
SUBPART 1-1.0 REGUlATION SYSTEM 

1-1.000 Scope of part. 

This part sets f'orthpollcies and procedures concerning: the Feder&l 
Procurement Regulations System, definition of terms used thro·ughout this 
chapter; general policies of procurement; contingent fees; debarred and 
ineligible bidders; small business concerns; and reporting possible anti­
trust violations. ­



." 

1~1.001 Scope of subpart. 

This subpart sets forth introductory information pertaining to the 
Federal Procurement Regulations System; its purpose, authority, applica­
bility, issuance, arrangement, implementation, and deviation procedure. 

1-1.002 Purpose. 

This subpart establishes the Federal Procurement Regulations Sy-stem. 
tor the codification and publication of uniform policies and procedures 
applicable t ·o the procurement of personal property and nonpersona1 services 
(including construction) by executive agencies, except a 's llm1ted iby the 
provisions of sect10nl-l.OO4 with respect to the Department of Defense. 
The System includes regulations prescribed by the Administrator of General 
Services, called the Federal Procurement Regulations (FPR), as well as 
individual agency procurement regulations Which implement and supplement
the FPR. - '­

1-1.003· Authority. 

The Federal Procurem~nt Regulations System is prescribed by the 
Admini8trato·r of General Services under the Federal Property and Adminis­
trative Services Act of 1949, and the FPR are developed- in cooperation 
with the procurement agencies and are issued by him under the Act or other 
autho,rity speci.alJ.:y cited.~. 

1-1.004 Applicability. 

Federa~ Procurement Regulati~s apply to all Federal agencies. to 
the extent specified in the Federal Properly and Adm:1tdstrative Services 
Act of'1949 or in other law. Except tor standard Governm.ent torms and 
clauses, Fed~ral Specifications and Standards, and except as directed by 
the President, Con'gress, or other authority, these-Regulations aire not 
mandatory on the Department of Defense. Theretore, the extent of their 
implementation within the Department o,f De!ense and participation in the 
System will be determined by that Department. The Regulations app~ to 
procurements made within and outside the Un1tedi States W'lless otherwise 
specified. 

1-1.005 Exclusions. 

Certain Government-wide policies and proped.ures which come·' within 
the scope of this chapter neverthe1ess D'Ay be exCluded !rom Federal 
Procurement Regulations. These exc1usions include th. follQwing 
categories :. 

(a) Subject matter which bears a security cl.a.ss1tlca.tion. 
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(b) Policy or procedure which is expected to be etfective tor & 

period ot less than six months. 

(0) Pollcy or procedure which is being instituted on an experimental 
basis tor a reasonable period. 

1-1.006 Issuance. 

1-1.006-1 Code arrangement. 

Federal Procurement Regulations are issued in the Code of Federal 
Regulations as Chapter I ot Title 41, Public Contracts. Succeeding 
c:h&pters of Title 41 are devoted to implementing and supplementing materiAl 
de?elo'ped and issued by particular Federal agencies to govern their pro­
eurement activities, as ~1l as regulations ot general application to 
procurement agencies issued by other Federal regulatory agencies, such as 
the Department of labor under the Walsh-Healey Public Contracts Act,. 

1-1.006-2 Publication. 

Federal Procurement Regulations are published (in Title 41) in the 
daily issue of the FEDERAL REGISTER, in cumul.at·ed form in the Code of 
Federal Regulations.. and in separate loose-leaf volume fom. 

_ .1 

1-1.006-3 Copies. 

Copies of Federal Procur'ement Regulations in Federal Register and 
Code of Federal Regulations form may be purchased by Federal agencies and 
the public, at nominal cost, from the SuperintendEll t of Documents, GOvern­
ment Printing Ottice, Washington 25, D.C. Copies ot Federal Procurmpent 
Regulations in loose-leal volume form may be obta:1ned by Federal agencies 
from the General Services Administration, in a very' limit'ed quantity, and 
may be purchased by the public .f,rom the Superintendent o,t Docwnents. 

1-1.006-4 Coordination. 

In the develop:nent of Federal Procurement Regulations, there will 
be solicited the views of interested Federal agencies and, where appro­
priate and feasible; the views of interested business and protessioOal. 
organizations. The Regulations will be coordinated with the SD&l.l 
Business Ad.m.:1n1stration to assure adequate consideration of sMll 
business int·erests. 
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12 December 1961 

MEMORANDUM FOR THE CHAIRMAN, ASPR COMMITTEE 

SUBJECT: 	 Case 61-lll., Patent Indemnity (Not Predetermined) ASPR 9-103.2; 
Case 61-19 Changes in ASPR as a Result of the Is.suance of' the 
Revised Construction Contract Foms (Continued -- 22 September 1961 
ASPR Minutes) 

I PROBLEM 

To study furth.er the problem presented with respect to revising the 

clause set forth in 9-103.2 to contOnD. to the !SPR Committee's a.ct1on 

ot 19 July 1961 tn deleting the reference to tormall.y advertised con­

struQt10n contracts from the introductory language ot the clause. To 

ascertain from the construction element~ of' the Departments lIIbat patent 

indemnity clause is clUTently used in construction contracts which utlli~e 

Standard Form 23A. 

II RECOMMmDATIONS 

1. That the ASPR Committee1 s action of 19 July 1961 deleting reference 

to to~ advertised construction contracts from the introductory language 

ot 9-103.2 be rescinded. 

2. That the ''Note'' under ASPR 16-401.1 (vil) (Revision 5, 2l Aug 1961) 

be amended to prescribe the use of the patent indemnity olause ot either 

ASPR 9-103.1 or 9-103.2 where appropriate, :in conjunction with Standard 

Form 23A. 

3. That proposed ASPR Section VII, Part 6, Paragraph 7-602.16 relAting 

to the use of a patent :indemnity clAuse in construction contracts be revised 

to conform to the provisions ot ASPR 9-103. 
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4. That consideration be g1ven &nd determination made as to lidlether 

the application of ASPR 9-103 to construction contracts is expressly per­

mitted under Section 1-16.404(a) of the Federal Procurement Regulations 

or constitutes a deviation therefrom as defined in 1-1.009-1(a) thereof, 

and as such requires deviat.ion control in accordance with proQedures 

set forlh in Sections 1-1.009-2 and 1~16.404(b) of the above FPR (41 eFR). 

III DISCUSSION 

After furthe,r study ot this problem, the PSC withdraws the reCODDDen­

dation in its report dated 11 September 1961. That recommendation was 

mademere~ tor the purpose of having apparent consistency between the 

introductory language and the clause ot ASPR 9-103.2. 

Neither the scope of the patent 'indemnity provision of SF 23A nor 

the pollC7 ot the Federal Proourement Regulations requiring its use as 

part of a standard form in ,all fo1"m&1ly advertised construction contracts 

is in accordance with the stated polley of ASPR 9-103. 

DIVERGENT ,POLICIES OF ASPR AND FPR REGARDnlG 
USE OF PATENT INDEMNITY CLAUSE 

With regard to polley governing the use of a patent illdemnit1' pro­

vision, that of the FPR is rigid - Daking the use ot its SF 23A clause 

mandatOl"1 in all formally advertised construction ,contracts -- whlle that 

of !SPR, Section DC is fiex1ble. In such contracts, both the clause of 

ASPR 9-103.1 (Predetermined) and that ot ~10:3.2 (Not Predetermined) are 

said! by !SPR to be "appropriate.'t, but there is no positive requirement to 

use either clause. 
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As tor negotiated construction contracts, no patent indemnity 

clause is required, but such a clause ''may be included" a.cC0rd.ing to 

!SPR <J...103.3. This coincides with the policy of 41 CFR 1-16.403w1rlch . 
states: "Use ot the torm (:including SF 23A) prescribed in Section 1-16.401 

tor negotiated (construction) contracts is opt1onal-." 

Thus, lIIhile the polici es of ASPR, Section IX and the FPR comcide 

&8 to llse of a patent indemnity clause in negotiated construction contracts J 

those policies diverge with respect to formally advertised construction 

contracts. Th.e PSC believes that !SPR policy is correct and to be pI"'&­

ferred to that of the FPR. 

In order to eval.uate and cOlllpare the policies of ASPR, SectiQD IX 

and the FPR more 1'ully in this area it is appropriate to consider also 

the divergence between those policies regarding the use ot a patent 

indemnity clause in suPiU1' contracts. 

In contra,at to its rigid policy ot requiring a patent indemnity 

clause in all formally advertised conatruction cont.racts, 41 CPR l-16.1 

implemented by the Procurement Handbook" GSA, Federal Supply ServicfJ, 

195·9, presoribes a 'fimble pollcy regarding the use of a patent, indemnity 

provision in suppq contracts whether tol'Dl&l.l7 advertised or negotiated. 

Page 61 Qf that Procurement Handbook contains instructions regarding the 

use ot Standard Form 32 and points out that Clause 13 ot that tom contains 

provisions relating onl3' to notice and assistance regarding patent. Wring&­

mente IttJnder ,some o1rcumstancas." the Handbook states: ·"the contracting 
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officer may fee·l that actual protection against asserted claims is warrantedo 

Either ot the following two sample clauses will provide such protectiong 

n1. The contractor shall hold and save the Government, i ts 
officers, agents, serVants, and employees, harmless from liability 
of any nature Qr kind, iDcluding costs and expenses, for or on account 
ot any- patented. or l.Ulpatented invention, article or appliance manu­
factured or used in the performance of 'this contract, including th eir 
use by the Government. 

"2. Patent Indemnity. The Contractor agrees to indemnif,y the 
Govenunent and its officers, agent and employees against liability 
including costs and expenses, for :1ntringement upon any Letters Patent 
of the United States (except Letters Patent issued upon an application 
which is now or my hereatter be for reasons of national security, 
ordered by the Government to be kept secret or otherwise withheld from 
issue) arising out of the performance of this contract or out of the 
use Or disposal by or for the account of the Government of supplies 
furnished hereunder. The foregoing indemnity shall not apply m11.ess 
the Contractor shall have been informed as soon as practicable by the 
Government of th e suit or action alleging such infringement, and shall 
have been given an opportlDlity to present recormnendations as to the 
defense thereof; and further, such indemnity shall not apply in any 
one ot the following situations: (1) any infringement resu.lt:bl.g from 
the addition to any such supplies or other supplies not furnished by 
the Contractor for the purpose of such addition; (2) any settlement 
of a claim of infringement made without the consent of the Contractor9 

mlless required by f1na1 decree of a 'court of competent jurisdiction" It 

The poliey ot ASPR on the other hand 1s rigid by comparison with that, of 

the FPR regarding the use of 8i patent indemnity clause in £ol"2X58l1y advertised 

supply contractso Thus, the clause of ~lO:3.l "shall be included in formally 

advertised contracts for supplies when it, bas been detel"DdDed in adV&nce 

of issuing the invitation for bids that the supplies (or such supplies 

apart from relatively minor modifications to be made thereto) normal.J.y 

"&1"8 or haw been sold or offered tor ~e by any supplier to the public in 

the commercial open market." 

In negotiated supply contracts, ASPR 9-103.3 does not require a pat'ent 

indemnity clause, but prohibits the use of such a clause un1ess the supplies 
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"are or have been sold or oftered tor sale bz the contractor to the public 
! 

in the commercial open market. It ASPR 9-103 also contains the general 

prohibition aga..:1nat the use of a patent indemnity clause in any supply ., 

contract rtwbere the contract is for supplies vhich clearly are not or have 

not been sold or offered for eale to the public in the commercial open 

market." Neither of these prohibitions appear in the FPRo 

From the foregping it is seen that the poliey of ~A &8 reflected 

in the FPR is rigid with respect to the use of a patent indemnity provision 

in formalJ.y advertised construction contracts, 'While its polley is flexible 

h . the case of supply' contracts. By contrast., ASPR, Section IX policy 

in this regard is fiexible in the field of construction contracts but 

contains a positi-re requ:iremsnt and positive prohibitions with regard to 

fJtlPPl.T contracts• 

._ASPR. Section IT policy is more logical than that of the FPR. The 

policy of Section IX. as stated above, is to require 8. patent indemnity 

provision in formally adverlisad. contracts tor supplies ldrlch are "standard 

commercial" with ~ supplier. The theory- in such cases is to place all 

bidders on an equal basis. Where one bidder 1s a licensee under an agree-

m.ent req.u:.1ring the payment of patent royalties, the effect of permitting 

a non-licensee to bid against him without liability for patent indemnity 
,­

is to fawr the non-licensee bidder and discr:1Jninateage.inet. the licenseeo 

The non-licensee in such eases is protected by the Government's authori­

_tion and consent and the e!Idnent domain nature of Title 28, Section 1498. 

U. S. Code. In the absence of a patent indemnity ob1i8ation he enjoys a 
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competitiva bidd.:Lng advantage equal to a percentage represented b;y the 

~t;y payment obligation on the patent Ucensee. 

The situation 1s different in negotiAted sUPPl1' contracts. Here J a 

pat-ent indemnit;y clause IIII:7 not be used under ASPR L except a8 authorized 

in 9-103(1)(B) J unless the supplies are "stanc:l.anl commerc1a.l" ~ Ule 

Contractor. '!'hs reason for this is that the Govemment is seeking only 

the same patent 1ndemn.it1 that an ordinary' ptJrChaser in the CODllD8rcial 

open ma:rket racei'Ves irom the vandor as to his standard. colllllliel'C1al preCiuct. 

When a Govermnent Contractor 1s required to furnish supplies whioh are not 

standard commercial with hlm,a patent indemnity olause should not be used. 

The reason ASPR deals d.1fterentlJ" with constrqction contracts than 

it does in SUPPl1' contracts With regard to the requirement to use a patent 

indemnity pro'Vision is believed to be the recognition that m&n7 supply 

items are the same or s:1.m1.l&r to those sold co:umerci&ll.y under ,ctrcumstances 

which ca:rry a -.rrant;y of merchantability which implies a patent indemnity 

obligation on the seller" .ldlere&s ,a paraJ.lel situation 'WOuld be unusual in 

the c&seo,f construction work., Host const:ruction contracts call tor the 

contract~r' to build according to detailed plans and spec~ications. Never­

tbel.esB, ASPa permits the W5e of a patent indemnity elause in construction 

contracts. ~uch a cla1.18e is, &8' noted earlier, nappropriate" in tormally 

advertised construction contmcts. The language ot the clauss of 9-10:3.2 

(Not Predetermined) llJn1ts ita application to construction 'WOrk which 

"no1'llllLl.l.1' is ot a type performed tor the public in the commercial open 

arket." Again, the PSC believes that ASPR polley regarding the use of 

patent indemnity provisions is t.o be pre£erred to that of the FPR. 
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REFERDtSTANDARD FORM 21 
JAN UARY 1961 EDITION 

GENERAL. SERVICES ADMINISTRAnON 

FED. PROC. REG. (" CFR) 1 -16 .~O I BID FORM 
(CONSTRUCTION CONTRACT) 

I
DATE OF INVITATION 

Read the Instructions to Bidders (Standard Form 22) 

This form to be submitted in 


NAME AND LOCATION OF PROJECT I NAME OF BIDDER (Type 0' print ) 

( Date ) 

TO: 

In compliance with the above-dated invitation for bids, the undersigned hereby proposes to perform all 
work for 

in strict accordance with the General Provisions (Standard Form 23-A), Labot Standards Provisions 
Applicable to Contracts in Excess of $2.000 (Standard Form 19-A), specifications, schedules, drawings, 
and conditions, for the following amount(s) 

The undersigned agrees that, upon written acceptance of this bid, mailed or otherwise furnished within 
calendar days ( calendar days unless a different period be inserted by the bidder) after the 

date of opening of bids, he will within calendar days (unless a longer period is allowed) after receipt 
of the prescribed forms, execute Standard Form 23, Construction Contract, and give performance and 
payment bonds on Government standard forms with good and sufficient surety. 

The u'ndersigned agrees, if awarded the contract, to commence the work within 
calendar days after the date of receipt of notice to proceed, and to complete the work within 

calendar days after the date of receipt of notice to proceed. 

21-106 (Continue on other side) 



Receipt of Amendments: TL undersigned acknowledges receipt of thl __Uowing amendments of the 
invitation for bids, drawings, and/or specifications, etc. (Give number and date 01 each): 

The bidder represents (Check appropriate boxes): 

(1) 	That he 0 is. 0 is not. a small business concern. (For this purpose, a small business concern is a bueiness 
concern, including its affiliates, which (a) is independently owned and operated, (b) is not dominant 
in its field of operation. and (c) had average annual receipte for the precedin, three fiscal years not 
exceeding $5,000,000. For additional information see governing regulations of the Small Sueiness 
A.dministration. ) 

(2) (a) That he 0 has, 0 has not. employed or retained any company or perlon (other than a full-time bona fide 

employee working sole ly for the bidder) to solicit or secure this contract. and (b) that he 0 haa, 0 hae not. paid 
or agreed to pay any company or person (other than a full-time bona fide employee working solely for the bidder) 
any fee. commission, percentage or brokerage fee, contingent upon or resultin" rrom the award of this contract; 
and airee. to furnish information relating to (a) and (b) above al requested by the Contracting Officer. 

(For interpretation of the representation, inc/udinA the term "bona IIde employee," lee Code of 
Federal ReAulations, Title 41, Subpart 1-1.5 . ) 

(3) 	That he operates 88 an 0 individual, D partnership, 0 joint venture. 0 corporation, incorporated in State of 

Encloled is bid guarantee, consisting of 

in the amount of 

"AME 0' IIDOER (T)lp. or print) ­ FULL NAME OF ALL PARTNERS (Type 0' print) 

IUSINESS ADDUSS (75p. 0' prin t) 

IV (Si~n.tu,. in ink . Type or print name und., .i~n.ture) 
I 

TITLE (tYpe 0' print) 

DIRECTlON'S FOR SUBMITTING BIDS 

Envelopes containing bids, guarantee, etc., must be sealed, marked, and addressed as follows: 


CAUTION: Bids should not be qualified by exceptions to the biddinA conditions. 

'* u.s. GOIIERN~ENT PAINTING Of"FICE , 1961-0-5727211 



/ .. ,v' ./ -

30 March 1961 

MEJ·10RIIJIDUM FOR BURE.AU COUNSEL 

SUBJECT; Disputes Clause - Sto.ndard Fonn 23A 

1. A conference was held today between representatives of the military 

departments, General Services Administration) and the General Accounting Office) 

to resolve the question posed by the elimination from Standard F orm 23A 

(January 1961 eell tion) of the 'WOrds "by a court of competent juri sell ction, " 

vhich in the 1953 edition of the form identifies who may determine that a 

decision of the ASBCA has been"fraudulent) arbitrary, ~ capricious, or 

so grossly erroneous as necessarily to imply bad faith." After a great deal 

of controversial discussion) a proposru. was made by GSA to track 

tne 'Words of the "Wunderlich" statute (41 U. S. C. 321), enacted in 1924, 

by appropriately substituting the follo,;T1ng provision in the Disputes 

clause: 

(Quote) 

If this or a Similar provision is adopted, the same substitution 'WOuld be 

inclucled in the Disputes clause of the Standard Form 32 \.I"hen it is next 

reviced, 

2. In view of the fact that the revised Standard Form 23A has already been 

published in the Federal Register, time is of the essence in resolving this 

matter. It is proposed that it will be discussed at the ASPR Committee meeting 

tomorrow. Accordingly, it is requested that you furnish me any comments you 

may have, by telephone if desired, before the close of business today. 

(Signed) 

George W. Markey, Jr. 
ASGistant to the General Counsel. 

c/c to Cheirman, Navy Panel ASBCA 



Oh'U •.~ _.DML,COU'_ 
; ; 'iti~ 

OGC/GWH.: eta 
30 March 1961 

I, 

1. A. eOllfareac:. waa h.ld toda, betveea repreaeDtativu of the a1U~ 
depart.eeta, Geaeral 8e"1e" AD.i.Diatrati.o1l, &ad the GtserAl AcCOWltiq 
Office to r ,nolve the quelU01l.poeed ~y the eliaiAatioD he. SuMarti 
FOMi 2.3.A (Jaauary 1961 editiH) of tile worcl. I~y • court of c.o.p.teat juria­
cHetioa" wbich ia the 1953 dttio. of tIlil for. ldntifi•• who ., detu-aiaa 
that a decid,o'D of the ~ bAa b... "fraudu1eat. arbitrary, c&pricloaa, 
or eo &roal1y U"r01leoul A' aec."uily. to !ap1, bad faith". After a ar..t 
claa1 of co.troverlial dlecautoa, • propo.a1 val -.de by GSA to aac:it 
the worda of the ""uaderUeh" at&bate (41 U.S.C. 321). eueted 1a 1954, 
by approprietely .ub.tltut1Da the fo1Lowlag ,provieioa ta tae Dilpute. 
c lau.e.: 

"'n\e deci.ioD of the Secretary, or hi. dol, autbori&ed repre.utati•• , 

for the deteraiDAt10D of lach appeal. ebal1 be final &ad coaclu.1ve. 


-Thia prov1ai01l ahall DDt be p1ead_ 1a .., .uit i1lvo1viAg a queatioQ of \ 
fact arising under thit COIlCa.ct U UaitL1l1 judicial review of &fly ! 

aueh deell-ioll to ca... wbar. frad by each official or Ri. repre.e.tati•• 
or Board iI aneged, providM, bowevU'. that AIlJ auc:h 4.e!liol1 .ball b. 
finAl and c01lCl~he ua1..a the .... 18 frau4ulellt or c&pr1c10~ or 
arbitrary or .0 gro..1y arroaeoua u aece...rUy to ~ly bad faith 01' 
is Dot .upported by .ub.taJlti&l ev141eK•• 't 

If thia or a '11111&1' provhiOll 11 a.loptad. the .... aueUtutioll wou14 he 

iucluded ill the Diaputu clau•• of the Steadarei Fora 32 when it 11 1lGt 

revhed. 


2. In vi_ of tha fact tMt cAe revhe4 SeaJadard Fora 2lA haa already 
beeD pub1iahed ill the Federal laai8t.r. tt.. 1. of the e ••aace ill re­
.olving thi • .atter. It i. propoe" tbat it will be di.cu••ad at the 
ASPI ~ttee Maetia.g to.orrqw. 4t:cord1q1y, it ie raquuted that ,ou 
furai.b .e &Dy eo..ellta you .., have, ~y telepboue if de.ired, before 
cbe clan of bUI1De.. to4a,. 

Cc! 

Chall'"MJl, lila., 'Allel. ~ 

http:COIlCa.ct
http:propo.a1
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~p!il"'t..oo!";t of lAr.ON ~t.s on Cimiadc:n ~ t..hib "1)1I1pll~'-; C14\o\H 
in :,ta.n;!a r--' . '01'& 2j-~ of f~e-Nrwe W IzCow1, or ~t.cwt. JliIT1.ad1e\ioo." 

•• Too r:1uvYth c~e in t.bc proHGt (HLooch 1953) tkUUon o! 
:.,t..a ildl);r'G fQr::-~ ...!}' naoJlI 1..B pu1. ­

;'. • • the d&ciGigr. en t.)w ~ at t.bf, ~~ or hie 
(july lIu.t hortMti. ref-~UYiit8 tor- Ute be.aM.Qtt1l t:1t atlUl 
' !1T*~lt: ..~ll t W"~ dcur..d,~ ax g ARun of 9Rm5lMt 
,;ho!ti;qlc yion t o haTG bM.n tn.ULhllAmt., ubi t-l"'RJ"),, Cri.prle 1O\.US • 
cr 8 -(;' groa:l11 err~ ... ~ t.o t..p.l;r bItd ltd t.h J 

00 r 1nr..l aM cronc~l" ••• t: (_~1I.i .acted). 

L'l~ .I1JoU.lUS 1')' l.~l .a.H.iclD tAt 5\'&x;;..rdYOf"i,.!;. .2}.• ~ Glait t.he word.8 
l.Jy "C 1, t ttC(D)JIS1..ent Jurl.!IIi1at.ior.;.;; 'l'hb ~lArl ~ ~n ~ 

bi ~ G-e,-*.r...l AcoounUnt (,i·t1c~. 

;. . 'fbB ~ .~ • oaurt Uf oCQ"'tlIOt6at. Juri.a1.at..1onJl .bo~ be 
l'05t0 N;1: to u~ ::iF ~3.A tiDput.(j el.e.\ill U¥f$U6U17, notvit..h.81.amiAg thAt. 
u~ J~~ 10/...1 edition bu ki€I(;:l1 tilly ILP~~. CmdtUns \.h&-~ oa~ 
~~ v £l.C, good J It. e;,;,.;; do ~ Mr,;:;. 

J • Tfi49 Col.lov1.ni; poltlu canet.ra1n u \C pna tor 1.8Qe.d1.ate 
J'W8t.cn.Uon ct Ule von!. in qt.le8tlOfta 

• • roo sru.pl99 '-,.Pl§h me ¢nf14Pr -- 1t aT niH WNlIWIWtJ 
il1W:t.l v~iV . !'he ~~1"iCll l M-VG-a Ci ~li~ ....rln - " ••• ~ 
Cte ·r..:i.r'.oo •••". t~te~ ti!~; Tbi .oa1.ru~·1 The bud or 
t.be CQ."ltJ'1l.l!!1.inK ..-nc:y': t'llIe ~U.r c..a.n..l \ UCiWn of \be 
contfil.Ct1..n..z &pUC,,.-! ,,~....a1.81.a:1\"J nor. U DO ~ J"M.OOr::. 

\CJ le&YG t.G ~nt. &rJd ~t.nlJCUOQ U. b\e.:nt.1on or ~ eo.nt..n.c-U~ 
~ • .,. .oo\'l·..! 0.'1 ~t W !lean. 

bll 1M 5i.!A1'Q~9D 1:nyiW R9f1\,.-p.gt.ar ,u,t.rv' pt the f4'wy, 
~f9£ltd\,ln. If '\be ~aB1an U IIOt lat,.e.};"&ifid \0 VOl1c &r4J cW.;ul£G ira LiA 
Me!llt~ of \he P1~ clb-uH, \bD-N ... DO point 1a ~ it.. U it 
1a ~. 1t ~U.l. be 1Ild.nU.~J>:i \.c ~k 8O:lIe c:banp 11: t.bo l~t 
ItKnllloi Q[ t.b& alJiuc;e. III n~ of \b6 w.i\(, I. bn1.r.c a.l.NIe UJ"pd t.be 
Oid..IIi&"w IiLOO ll:o yi... or t.ha ~.t.ory of U. ·~J"lleh"' u-t, t.htI ...-t. 
l.1.Dly G-OnnnocUoz. ,,1"0 \h. DIRia.1ml vUl .. U:a\ tabu U.-'.,C 1~ t.c baiiJ: 

http:R9f1\,.-p.gt.ar
http:l.lov1.ni
http:notvit..h.81
http:Juri.a1.at


Uep'-l't.-nt at Oc.fenae ~nt.o _ Oa1a.lon tro& t;bIt ·l1s..~tu" ~l.atau 

in ~ unja.l'd f'OI'if, :t),\ Gt ~C.J"UM too "Court. f4 ~t 1wi.l4..1oUon" (eon") 

nn,,'Wi.at d.Utnd.Da~ or ql»IIUOba of rut ¥lUoh taft ... t1Dl.l. 

e:JWttf''' on challeQiD 1n 't..h.- eourta. taader t.h8 ~ Ill'iH. TN pc1Jl1. 

baH 14 Mlt.baT \0 pncSi.c't .t.be1" \.be GAO v1ll 1tMlJ"MM \be MOpe of 

ita h'rlw nor t;o 4ebat.- t.bJ pl"'NUt. d.~lone et \be GA"". power ... 

rB-vlti" - it b .1zIj)l1 that. oont.ne\onJ saT ~.nt.ud \be OIl1N-iAm u 

rONtall1~ iJ'MUr GAO IICUY1t)- b ~ DIS d.1i_~ "\el'IdnaUona 

W1CKlr the d..bputu prooed\&l'e. Tbel M1 aJ..G ~,..\ud \bat. .. ~ 

fNlf. Gah C&.8ti ... I ... Gn.haa tU',. Co •• 91 f • .iQpp 7~ (D. C. ai. D. Cal. 

s. t •• 19$G) 11 ~ed. n. "aut M'1 .. t.o 1.,.11' .ont.ruWr 
Dor~1d*0Cr6 1;0 t.hII lJIp&.rt1a.l.1 t..f or \be dUfAdN :proaedmoa &rat 1rl 1' ­
1Dff1C!lQy 1::1 ~r«1dlft£ t.iN.l.J aDd WWt.e ..tt.a..~ at eoatftO"-l 
CU..~t.e6. 

c. nw Fallon eM 'P~ k; be 1M9FU!1.t.gt. 11th \be ipHpt 
pI too wUJ:4!rt1h l~ct. TI;e Mgks17 aaDiftl8Gt _leal.lat..be hiat.0J7 or lbe 
ilNndel"l1oh i.et. 4l t.:. ~; .C. )ll. ):l2) M&J be dW tor .....ral. -"-.1.l¥ 
itlO(J:Wi&tUD1. ~1t.1.ou. liut t.M t~ OODft.1"IIO'UMI too ... put en 
it 18 Ui&t t.h& Coapul cUd M\ 1a\ed '" ~ \be CWf'. Jw'al41CJUon 
Cl:.0:Ie VIAJ' or the ot.Mr - \ba lec1alaUon WIllI ~ toe ncOfPd- \be 
J,,:'lsd1oUon wbiCJh the cae a.l.rMt!7 Dad. liMe tat. Jart.d1eUOII .. 
y~l.Y nU, lnMh.r AI ft'Y1ftt or 6Uera.tJl&t1GlaG ~ tM ~ 
dbf'uW ~rocodUft wn'e ocmMI"DIId, and . -iDA at ~~ v.tenM 
~ro 1OOWltt'1 .~ IIIId ~q _~t.ed ..Sut. lqialat.1" 
lant,"'Uft.C8 giYi~ \hi (b.t: pown of rw1h eQual \0 \bGee toO '- &1Yeta ~ 
~ 4ourW. 1" ..... \bat ~ cUd aot 1DteM. t.o JIZ'Ol-c \1IIIHTt.&1nU.1D 
l';;7 j:lGrtUtt~ U. G-l.t.l \0 1atrud~ late V. ~a et ~ eOD­
tnlOtual d1.pvtu .. 

d. Il1! TlAiop IWJ J$HAm UbeMtiF set tddl''ene1 edn'n1,­
!nun ~4H. The OlU_ulG:'l or t.M wot'\ia toto- • ~ or ~t.e~t 
JW'iv..:iot..1o;::" af1"er the)' baft 'tIMtI \lMd DO ~ aM eo OOMK>Tll,-, M'I be 
\C::A6"~ ... req~ rniev of ~ dee1a1«ut '" U. GAC - aDd ..~n 
bl U. ..,-007 Mad - ..ron • ~~""&Gt.« 0&11 CO M \hi Co&:rt .r ClA.J.a.l. 
rr~ ltdAi\1cm or .ues I"fJview ~~ftl~l a4a1n.btnUyj 
~tUl.I on ~nt c>uutnClt1.llf; uUvlu... - t.bt7 would MY. to Mh 
a tull "pen ud t1..1.•• !\Il! doct\l1Ml1\aUe td.\b Uae EUO.. 11. wuld ~. 
" oOr.Qo:llt.aD\ ~~ 0l'I. ~~ - GI» W7 .....\.bar, MOat. of the 
~J:?8ilIl. would be puUJd on \0 U. Qo....~. It..us", o0Dt.J'U7 \0 
the· ~t ot \be ~erllob ut. -~ &ppuout.13 1Aw~ 1.0 umunt 
ett-eGU.,. JlldiciAl ,"1.\1 at quaUGIoable ~lCN of t.be ~truUfl& 
~noy; JlId.1c::i.t..l nY1.v t.bat. an ... won ~ at. t.be __ at a ~ 
aucc.·aa.l.on of alov ~Ue pl'GonU... b ..ldoe. t.rul1 .n.euy. 
J\ldiGW N'riev. 

http:aucc.�aa.l.on
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n to of Do.f.ll.t}~ C<w&ent.. OIl Cm1.u1on ~ \.b8 ti I;18ru~" olAu.1I 
foni 1)", or hot~ to -cw.n. of ~teut .h.:rladicUoo" (ecnl) 

"'oy • ~ of ~t.ent Juriacl1.otion" btU VQ!'~ la 8q ~ too t.bo 
c:i1.6adVliJ:J~ of U. Cov~t. 'I'bt; ~ bay. bMn 1nclWOO 1A ~ 2:),., 
.:. ..' ).i: . &rIG o-t.Mr . \a..nda,rd oont.net (orma tor _!!)'~. ~t lullt in 
U.. f)O ,·f ;;.)' );2, tMy WIeN ~1nclaiod aft-aI' an en..n.l" 
prooo!U. or -1Mu.b'y t~U,.w3'" 1.u t.be deYe~t. of t.he tor=. 
iltAo:ugb '1 1II8re oa1\teJ - perlaLi'S ~U811 - tnra. Sf 19 (wbich 
1. or..ly Meld in oorwtruaUgn ~ttJ or lu. t.hA.a ~lO,CO'j), t.hs..t 
eiUal:11ou 1.8 flO ~ tor w1' 2)AJ arrr of the ~f 19 prc;Via.t.OIa an 
COOiptesna &rJd ~ll.!ied ftnlou o:f prov-b1oaa \bat. .... .on f\illJ 
at.at.ad in ~ 2J.iJ the tull 1.n1.4mt. of the bJ· 19 DUpvkc ~e 
r.ganlil'l € fiMll\3 C4.ti toe ,l..M.Mrl t:rc.".1 othor .~ Dl.aputh oa\U$£ 
.0 Qnt lUI t.be re.fn...noe to .~ or o~.wct JurlldJ.crt.lot11

' nraim: 
1!J ",-• • other cl.auaoa. ~or can w n~ard Otll4tli.on or t.h8 voros troo. t.be 
~v ~f 11.4 AM • pn-C8dttlit, '0 rf'.J &e we bav~ ~n allk t.o litilJoOV'l!T, 

. n.f nt of £-.:.... . ~ at ac point ~reeJ. \.0 Ute ~i6-r. fro~ ~ 
~v ;..;}' l~ D1a~... el.auMJ. SCI ~t.be ait.u&t1on U pnt.t.T ~ one of 
PN~ l..tl.uf,;~e about. \0 tile bop;ied. tor DiIJ IOOd nouga. 

t'. The Sfni,91gn 5{ ,.. 1ns;g 11IW' yith ,ff1oltnt oostrast 
~,...re i \ ·L Tbe eout.rllLC t.1.tlf; ....~.ool~ lm.v'U " otw.lOUtl '\4Jtil 11, a 
cibp~ II ~W'(J: \hfi t. it u f air Il..OO ....~ ... fu.a1b.U. If tJ'~ 
o:rlac1.otl wu"& \0 ~ to 1ncre~ ~JlId.1a1Al N91e\as fI!' d.i.pu t..&.~ 
d81.f1r~·.tlw;~ 'b7 ~"e1!.:e14 ou1.41.tZ.~ tl~ ooAt.n.ctlll{; 8£6M1 ~TooC , 
the co~1O~tW:> iBvutar.t. oi t.~t ~plo, ard ~y Wbl~b )Ie riUe 1:\ 
t he dieput..s ~Ul"O w~ld W 81 'n1!loa.ntlt d.i..lllt...d . Tll.~t p4rt. of 
t.h~ (iova Tr..:r.ent t.hs t, 18 i n t.h~ bM.t. poaiUoo \0 cietenUJ'dlI the fACt.-& 1..u 
a cU apute - U;e oo.1tr&ct1~ ~6nq - ill e.r.feet ~ De too 80>!~ e:r;t.Q.:l~ 
di.al~l ~ tell! ~it.iou tAl' ilAkillti ~ dA!\4u"aUti«UQJ:\a . ~"j(.?i'er , 
it is likQ17 t 1nereu~ MA"Jw1cW 1'n'1ev voW.c pre:1 £J.e: loc~ 
.Li t i~i~ t, iO'! ~. 

J. I.he toreclO11ng C$t..l..i.D66 \oM pr1.DC.1pai reU-Onil [OJ' lN 1Gti~ or: 
.1.~1.8 te reet.ol"ktJo.'1 i.o the ~f 2)A. Ohput.N c~.., o! U~ wor-j l'bj' 

1\ t QbZ1. of ~nt Jurl.d1ot!otl." It. baa bHll. ~u\.ed tb-ll t. tJ:',.; 
•.:hJ·A ion J"'M.l.l.r ~Ct t \, -..u ~ d..itfeHDOe. (It ao. wy aad t ' .. ) 
This .~'"1.Ult..1on .... \..00 epe«n.l·tlft t,o be rel1abll. ~ ItV*U if ~ 
lIIda~ion would BlAb DC 41.U·~ b t.b. e1a1a or tJiOH 1n \be GOVtU"M*nt., 
... ahou.l.d .troAglJ' opf'OM 1t. ....-..t. t. ooaoerMd w1~ hGv t.ho other 
part.,y \.0 our ~-ata -a11 rt..., \M M\teT. ife ne.d. ~ ;."t 000­
"N.Ct.<JT~ ~ e&A .et.. We DMoi u.ir 6ObtU.DIH l.n \be 1&.i.rDNa alI1 
etr1C&C1 of 0liJ" M~ra.o\ ~ ao \bat. WIt M1l un ~i.:r ~t.d 
w1~"T"'. toG cGIIIp*1.c for R:' bu1.taau. fG Mit t.M VOJ'dJI in ~t.lon 
~ro: \be DJ..put.e G.1n.~ .wd I"'U!l oo.mter ~ t.he8e ~ t.a or the 
Go~nt. 'nMa WOJ'(la 1NIIt. .. reM1_. 
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CASE 61-19 

23 February 1961 

Dear Charlie: 

I am inclosing a few copies of our basic argument in favor 
of restoring the words tlby a court of cOIl¥Jetent jurisdiction II 

to the Disputes clause of the new standard form 23A. The attached 
represents a quickly developed s~ry of the highlights of this 
argument from our point of view. We 'Would be glad to provide 
more detailed written argument if necessary. In any event, we 
~8quest the opportunity of further oral discuBsions on this point 
in the event that you are not disposed to agree with our position. 
Your great cooperation in holding up the printing of the new standard 
form 23A in order to resolve this question is very much appreciated. 

Sincerely yours, 

(Signed) 

J. M. MALLOY 
Captain, SC, USN 
Staff Director, ASPR Division 
Offioe of Proeurement Policy 

Incl. 
As stated 

Mr. Charles W. Gasque, Jr. 
Assistant Commissioner for 

Procurement Policy 
General Services Administration 
Washington 25, D.C. 
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GENERAl. ! 'CES ADMINISTRATION 

RL ~TlNG SLIP 
TO I (:0 RI R2 113 IIA A.S R6 U R8 R9 RIO 

NAME ANOjOR SYI.UOI BUilDING, ROOM, Etc. 

I, 

Mr. Carter OSD S&L Room 3D780 
2. The Pentagon 

3 . ,_,C1I 
A. lP'/' 
5. 

o AUOTMf'NT SY.....BOl o HANDLE DIRECf o lEAD AND OES~OY 

o APPROVAl o IMMEOIAH AenoI' o RECOMMENDATION 

o AS REQUESTED o INITIALS OmMi 
o CONCURRENCE o t<ECfSSARY ACfIOt< o SIGNATURE 

o CORRECTlOt< o NOTE AND R£rURN o YOUR COMMENl 

o filiNG o PER OUR CONVERSATION o VOUA INfOAA\ATJON 

o fUll REPORT o PER TELfPHONE CONVERSATlOt< 0 
o At<SWER OR ACKNOWI· 

fDCiE ON OR aEfORE 

o ~~P~JNA1T~~E~: 
RfMAR~S 

Confirming telephone conversation, attached 
are proofs of Standard Construction Contract 
Forma 20, 21, 22, 23, and 23A. together \ 

with related FPR material. all of which 
, 

is 
scheduled for publication in the Federal 
Register On Friday, February 3, 1961. 

FROMI co III It2 R3 114 R5 A.6 A.7 118 R9 RIO 

NAMf ANOjOR sY.....aOI ~/ 

C .. K. Ford 'I 

WIU>ING, ROOM, nc. 

OPP-GSA 

O",T£ 

1/30/61 

U ') GOWCIHW[IU "U'''UII~ o"ler.! U~I O-SIOlS6 4 



, 


STANOARD FORM 20 
JANUARY 1961 EDITION 
GENEUL SERVICES ADMINISTlIATION 
fED. PaOC. REG. (41 efa) 1-16.401 

INV IITAHON FO,R BIIDS 
(CONSTRUCTION 'CONTRACT) 

RE;rREH' , 

DATE 

NAME AND LOCATION or PROJECT DEPARTMENT OR AGENCY 

BY (luuin, office) 

Sealed bids in for the work described herein will be received until 

at 

and at that time publicly opened. 


Information regarding bidding material, bid guarantee, and bonds 


Description of work 


20· 1114 .....; u.s. GOVERNM(NT 'Rt"TI~G OI'FIC[ 1116(1 --0 -!i7D21 
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TITLE ~t - PUBLIC CON'IRACTS 

~ISCELLANEOUS AMEJ'tnmNTS TO CRAPl'ER 


Chapter 1 ot '1'1tle 41 1. aen4e4 •• Nt forth. bel.ov: 


PARI' 1-1 .. GENERAL 


SUBPART 1...1·5 - CONTINGENT FEES 


Section tool. 503 i. rev1Hd a. tollova: 

1-1.505 Covenant. 

Ex~autive ege..eiea llhall inelu4e ill every negot1.ete4 or a4vwrt1..4 

controct (except ea provided in leetio:'! 1-16.4(6) 8 "covensut ege1nat 

co:1tingei1t fees" wbat:.snticlly ea follon (Nt forth 0& ertiele 20 of 

St:mciar<i Form )2, General Provisions (Supply Contrect), Ind CUUH 

17 of S'ten&l"4 J'orm 230', Genero1 ~a1ona (Construction C-:>ntrect) ): 

COVENANT AGAINST CO:'lTINGEtIT FEES 

The Contrector warrants that no penon or eetllng asenay b8. been 
euployed or retslned. to .olicit or lecure this contract upon en 8g1"e4!lBent 
or under.tending for I) c0IIID1aaionJ percentage, brokerage, or eont1o.­
ge-:1t tee, excepting boCU') fide employees ar bone tide established eoJl­

merc1&l or .ell1ng egenc1e-1 aaiutaiMd by the Contractor for the J"ll"»OU 
of .ecurin~ bu.ine-aa. For bH8eh or violatJ.on ot thill warranty the 
Governmeut lIheU bnve the right to 6TLl1ul th1. oontrect Without liability 
or 1:1 1to diaaret!on to 4ec1uct h"oII the eontrect »rice or cona14.eretion, 
,jr otherwiM reoover, the 1\lU 8IDOWlt ot web cCDIlils1on, percen.t8ge, 
brokerage, or contingent tee. 

PART 1-2 - PROC~ EY FORMAL ADVERTISING 

8ectton 1-2 .em.(e) 1. rev1.ae4 aa follonl 

t-2.2Ol. ~ntion ot t.nv1t.t1~ to~ bib. 

.. .. * • • • • • • 

http:t.nv1t.t1
http:violatJ.on


(a) * .. * 

(8) The time of dallvery or performance requirements (see 

aect10n 1-1.3).6). 

* • • • • 

OoDd1tiona of the IDv1tatiOD tor B14a an tbe back o:t stencllerd ro:nu JO 

(October 1957 edition) aDd 33 (October 1957 edition), tbI tollov1Dg JIrO­

vidon .ball be whllt1tuted, al to each form., tar the cited ~aphs: 

LATE BIDS Alm ).I)DD"ICA1'IONS OR Wl'l'HDRAYALS 

B1dJs and DIOdtl1cat1ona or vtthdrav8l.a thereof received at the otfice 
deeignated 1n the 1nvltation tor b1~ ILfter the exa.at time aet for open1ng 
of bids will DOt be oona1dered unlea. received before avard a:Dd (a) 
they are BUbmitted by mall (or by telegr8.llb., if authorized) and (b) it 1_ 
determined by the OoverDll!le.!lt that late receipt waa due eo1ely to e1tber 
(1) ~ in the JDB.1la (or by the telegraph ~, 11: telegraphic bida 
are author1zed) tor which the blMer va.. DOt respona1bl.e or (2) Ja.1a­
bnndlJ.ng by the Qovemment atte.r receipt at the QoverWDeUt 1nstall.at1oll. 
However, a mod1t1eatian vh1ch is received trgm an otberv1se IlUCces~ 
bidder and wh.1ch makes the terma of the bid JDOre favorable to the 
Government v1ll be cona1dered at any time it 1.8 received and ma;y t~re­
after be accepted. 

PARr 1-7 - OONTRAC'I' CLAlJEES 

SUBPARI' 1-7.6 - YIXED-HUCE CONSTRUCl'ION CONTRACTS 

In 1-7.602-1, Priee adju!t.ment tor !U!pen.lion, ~I or 1nt.er­

rupt1<m r:4 the vork, 1D tM pen\;l].tJ..zDaW ~ fit paragraph (b) ttl the 

cl,mae Nt out; therein, Nn1tute ·tinal ~ ___" tar -:t1Dal 

Mttl..-at of," ., "m.t ,~ 8ODteDoe w1ll J"ea4r 

10 al.&1a tmaer w. 0] .,,.. .h&U be al.lDw4 (1) tar ct¥ OOIIta 1JlctIrHd 
lION thaD twntJ ~ betore "bI CoDtraator aball haft ~1f1e4 ~ CaD­
va.et~ Ott1oer 1za v1'1as of ~b8 &CJt or taUure \0 act Smolftd (but w. 
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-- -- - ;;. 

requirement .ball not apply where a Wllpen810n order baa 1...ued), IUld 
(11) ml1.e88 the cl.a1m, in an amount stated, u use.rted 1n writing u aoon 
u practicable after t.ho termination of each .u.epanalO2l, ~, or 1Dter­
ruption but not la.ter than the ~te of tiDal. ~ under the ocmtra.ct. 

PARI' 1-10 • :BOMDB AJ1D IWSUBAlICI 

i 
In 1-10.102-4(a), l!;lvitat1oaa tor M.da e-ovill1cm.., tM ..eond pare.­

graph of the provll11on aet torth in paragraph (2) 1. Nvi..d to read ... tallon: 

A bid guarantee shall be in the form t)f • firm oGllldtmant, weh u 
a bid bondJ postal. mcmey ordal", aert11'led cheek, cuhier'. cheek, 1rreve­
cable letter of credit or, in accordance with TreuUl')' DepertmeDt regu­
lations, OonCla or note. 01 the United states. Bid guarantee., athar than 
bid bonds, v1ll be return4td (a) to uneucee.atul bidder. u eoon. as pract1­
ee.ble a..tter the opening ot bide, and (b) to the auccasatul. b1ddm- upon 
execution 01 such further contractual. documents and bon~ aa ma;y be 
required by the bid aa accepted.. 

PART 1-16 .. PROCURENENl' J'ORMS 

SUEPARl' 1 ..16.4 - FORMS FOR A.IWEm,t!5ED CORI:J.l'RtmION 
CONTRACl'B 

L Section 1-16.401(0) - (g) 1. rev1aed. aa folloW'll: 

1-16.401 J'orma prescribed.. 

* * * * * * 
(c) Inv1tation tor B!<h (Conatruat1on Contract) (Standard FOl"m 20, 

January 1961 edition). 

(d) Bid J'orm (Conatruct1on Contract) (9t&Ddard Perm 21, Ja.nuarr 

1961 .MUon). 

(e) Inetruct10u to Bidders (Oonatruction Coutraot) (staJv1ard Form 22J 

Janua:')" 1.961 edition). 

(t) ConJItnlCt1on £:ont.ract (Btandard PonD 23J January 1961 .41'1011). 
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(g) Ge.'1eral Provi81orus (Conetruct1on Contrect)(Standard Form 23A, 

January ~961 edition). 
", 

2. ~c:t:1.on 1-1.6.402-3 18 revised 88 fOU,o"SI 

1-16.402-3 Contracts eat1mated 1;0 exceed fJ-O,OOO. 

stD.ndard Forms 1.91.# 20# 21, 22, 23, and 2311. shall be used for contracts 

eat.1mst.ed to exceed. ~o,~· 

3. In 1-16.404, tci:i?..! oonditior:::· !nd provla1oIUl, in the first 

sentence of paragrepb (.) ther~!~ 8U~sti tute "1nv1tatiOWI :for bids" :for 

tfad.deru:le to the fOnRs," so that the sentence vill read 8S follows: 

(e) Additional terms, conditione, and provieione cons1dered by any 

agency t.o be essential. to 1t.e contractual relationehips and. not inconsistent 

witb those contained 1n tl:te torms prescribed 1n t.h1s Subpart 1-16.4 may be 

incorpor1lte<i in inv1tet1oos for bids 10 vhich theBe forms are used by 50 

prov1.ding in 1nv1tetions for bids, in the Alterat1.ons paragraph of Standerd 

Form 23, 1...'1 the schedule, or ill the specU'1cat1ous, as appropriate, in 

accordance vi til agency 1mplsnenting inst.ruct1ona. 

4. In 1 .. 1.6.404, Tenns, eondit.iona, and provision:l, in the last 

sentence of peragrapb. (b) 'thereat, aubst1tute "1.Dv1t;e~OnB tor bi.ds" tor 

lIadd..eoda to the tonlS,· 110 t.bat tQe sentence v1l.1 read •• tol.l.ovsl 

When 8 d.8v1.atlon 1. autho.ri~ed, eba.ngea ehBll be _de 1n invitations 

tor bid.s J in 1;b.e Alterations pe.ngraph ot staooer4 I'onI a3, .in the acheanle, 

or in the apec:11'1cat.ion&, a8 appropriate, in accordance nth apney UIpltlMllt­

1.ni 1nstruC!Uona. 
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5. In 1-16.W4, !J'ema, conditiona, and pr?V1a1ona, p&r'DU8.ph (e) 

a rev1nd to read .. tol.l.cnm! 

(.) Dur1Dg perloa. .t zaat1cmal ~, agenc1ea ~, v1th_be 

prior apprav'al. ot tho '-1p1RrGar at Oenval. !erv1on, U*t4 ~ 

graph (d) of CJeuae , (Tva1Dat1OG tar J)eh.ul.i-l\ema&U far tel.q~ 

Ixtenalana) of standard Ptma 23A by deletbe tlw war4a "untor•••ahl.e 

aau:ee." in the h'o pl.aoel vb8re ~y awear 1n the tt.ret eentence, and 

6. Section 1-1.6.404-1., Rev1.1on ot Standard Porm 23A, 1. del.eted. 

7. Seet10n 1.-l.6.406 1. revaed aa taU0V8 ~ 

1-16.406 Covenant aga1nwt coatiJlge:nt tee.. 

Wbeneve.r etanr'ard J'orm 19 18 used, in aeeor&wao nth th1. Subpart 

1 ...1G.4, tor formally adverl1Hd ccmtra.cta, the requ1remant at eect10n 

1-1.503, for 1ncl.u.ion of the Covene.nt a.ga.1n8t Contingent Fee. clauae, 

.hell be inapplicable. 

I!UBPARr 1.-16.9 - ruunre.t~ ot 7arma 

preaenUy 	pr1JIted 111 1.-16.901-20 - 2).A, there are 1JUb1t1tuted. the 

J8IlU&'q 1961 e&tlou c4 ~.. temu. 

l-l.6.9Ql-20 etan"-rd I'orm 10: IDv1tat1on tor B1~ (~lQD Ocmtract). 

(Inae.rt fora, ....bed) 

1-1.6.9Ql.-2l. ftaDdar4'" 11. Bid Fona (Coutrw:tl= ~). 

(a) 	Pas8 1 of at.nMr4 fD1"JIl 21.. 


(Insert ~, attached) 
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(8 ) 

(b) 	 Page 2 of Standard Form 21. 

(Insert. page, attached ) 

1·16.901·22 standerd Form 22: Instructions to :81.diIera (ConatrucUon Contract). 

(e. ) PD.ge 1 of Ittandard Form 22. 


( Insert. page, attached ) 


(b) 	 Page 2 of standard 701'111 22. 

(Insert 	pai";C, attached ) 


- t 

1-16.901-23 S1;.Qn4srtl Form 23: Conrtn.'.:!J.on Contract. 

........ 

(Insert pageJ 8 ttecbed ) 

(b) 	 page 2 ot standard Form 23. 

(Insert page, atta c:hed ) 

1·1.6.901-23A standard fom 231\: General ProviB1ona (Construction Cont.r8ct). 

(8 ) Page 1 o'f standard. Form 23A. 


(Insert page, attached) 


(b) 	 Page 2 of 6tend.rd Form 33A. 


(Insert par~, attacbed) 


(c) 	 Page 3 at 8tand.ard J'orm 23A 


(Iosert page, • ttacb.ed. ) 


(d) 	 \, 

(Insert page, attaclled.) 
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. \ , 

..!. 

ruI,Y ))8 observed earl1c-. 
, 

Datedl January 14., 1961 
...­

(Signed) 

mANXLIN P"LOET'E 
AdBdnilltra.tor of General Services 

--1 

t . 
r:· ..... .. ~., 
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STANDARD fORM 22 
JAOjUA~Y 196 I ! DITION 
GfNER"'l HRIIIC£S ADMINISTRATIO" 
fED PROC, HG . (A I CFRI 1- 16 401 

INSTRUCTIONS TO BIDDERS 
(CONSTRUCTION CONTRACT) 

1. Explanations 10 Bidders. Any explanation de· 
sired by , bidder regarding the meaning or imerpre­
CHion of the invication for bids. duwings, specifio­
tions. ecc .• must be requested in writing and wieh suf­
ncient rime allowed for a reply to reach biddel'i 
before the submission of their bids. Any ineerpreta­
tion made will be in the form of an amendment of 
the inviution for bids. drawings, specifications, etc., 
and will be furnished to all prospective bidders. Its 
receipt by the bidder must be acknowledged in the 
space provided on the Bid Form (Standud Form 21) 

or by leeeer or tdegram received before (he time set 
for opening of bids. Onl explanations or instruCtions 
given before the award of the coneract will not be 
binding. 

2. Crmdi,ifJIIs Affeclillg 'he Wnrk. Bidders should 
visir rhe site and rake such other steps as may be rca­
sonably necces5uy to ascertain [he nature and location 
of the work, and the general :and local conditions 
which can affect the work or the coSt thereof. F:ailure 
to do so will not relieve bidders from responsibiliry 
for esti mari ng proper! y the d i fficulry or COSt of sue· 
cessfullr performing che work. The Government will 
:assume no responsibility for any understanding or rep· 
resencalionS concern; ng cond itions made by any of its 
officers or agents prior to rhe execution of the contract, 
unless incll'lded in the inviration for bids, rhe specifio­
tions, or related documents. 

3. Bidder's QualifualioJlS. Before a bid is con· 
sidered for lward, the bidder may be requesced by the 
Government co submit a stltemenc regarding his pre· 
vious experience in performing companble work, nis 
business and technical organiution, financial re' 
sources. and plant :av:ail:!ble to be used in performing 
rne work. 

4. Bid Guaranlee. Failure co furnish :a required bid 
gUU:.Intee in the proper form and amount. by the rime 
set: for opening of bids, may be cause for rejection of 
th,· hid. 

A bid guuan(ee shall be in the form of a firm com· 
mitment, such :as a bid bond, postal money order, cer· 
tined check. oshier's check, irrevocable letter of credit 
or, in accord:!ncc wirh Tre3Sury Department regub. 
dons, bonds or notes of che Unired Scares . Bid guar· 

antces, orher than bid bonds, will be returned (a) co 
unsuccessful bidders as soon :as practicable "feer the 
opening of bids, and (b) to the successful bidder upon 
execution of such further contr:actual documents aDd 
bonds as may be required by the bid as :accepted. 

If the successful bidder withdr:aW5 his bid wirhin 
the period specified therein for acceptance (sixry d:ays 
if no period is specified) or, upon :acceptance thereof 
by the Government, fails ro enter into the conrraet 
and give bonds within the time specified (ccn days if 
no period is s peei fled) after [he for ms are presented 
co him, he shall be liable for any difference by which 
[he con of procuring the work exceeds che amount 
of his bid, and the bid guarantee sh:all be available 
row:ard offsening such difference. 

5. Preparalion of Bids. (a) Bids sh:all be submined 
on che forms furnished, or copies thereof, and muse 
be manually signed. If erHures or orher changes ap­
pear on rhe forms, each erasure or ch:ange must be 
iniei:aied by the person signing [he bid, Unless spe· 
cific:ally :authorized in the invitation for bids, cele· 
graphic bids will nor be considered. 

(b) The bid (orm may provide (or submission of a 
price or prices for one or more items, which may be 
lump sum bids, alcern:1te prices, scheduled items reo 
sulcing in ~ bid on :a unit of consrruceion or a com· 
bination thereof, etc. \'<'here rhe bid form explicirly 
requires chat the bidder bid on all items, failure to do 
so will disqualify the bid. When submission of a 
price on all items is not required, bidders 5hould in· 
set'{ the words" no bid" in tbe space provided for :any 
irem on which no price is submitted. 

(.) Unless called for, alternate bids will not be 
considered. 

(d) Modinc:arions of bid, ~rC2dy submined will be 
considered if received :.It rhe office de5ignared in tht 
invitation for bids by che rime scr for opening of bids. 
Telegraphic modifications will be con,idered, but 
should not reve:al the amounc of the original or reo 

vised bid. 

6, 5l1bmi1Sinll nf Bids. Bids musr be sc:aled, marked. 
:and :addressed as directed in the invitation for bids. 
Failure to do so may resull in a premacur(' opening of. 
or a failure co open, such bid. 

21-10j 
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7. Late Bids lind Modifi.ations or Witbdrllu-als. 
Bids and modifications or wirhdr;l.wals thereof reo 

ceived at the office designated in the invitation for hids 
after the exact ri me sef for opening (If h i d~ will not 
be considered unless reccivc:J before awud and (0) 

they arc submirtcd by mail (or by telegraph. if author· 
ized) and (b) it is determined by the Governmenr rhat 
late receipt was due solely [Q either ( I) delay in the 
mails (or by the telegraph company. if telegraphic bids 
are authorized) for wh ieh the bidder was not respon· 
sible or (2) mishandling by the Government after reo 
ceipt at the Government installation. However. a 
modification which is received from an otherwise suc· 
cessful bidder and which makes the terms of the bid 
more favorable ro the Government will be considered 
at any time it is received and may thereafter be accepted. 

8. WilhdrlllJ. 'lIl of Bids. Bids may be withdrawn 
by written or telegraphic re<juest received from bid· 
ders prior fO the time set for opening of bids. 

9. PubliC' Opening of Bid$. Bids will be publicly 
opened :It the lime set for opening in the invitation 

for bids. Thefr content will be made public for rhe 
informnion of bidders and others imcrested. who may 
be present either in person or by represenr:uive. 

10. A u'drd of CoII I rorf. (4) AwHd of contract will 
he made 10 thac rcsponsible bidder whose bid. conform· 
ing to rhe invitation for bids. is mOSt advanug<:Dus ro 
(he Governmenr, price and other haors considered. 

(b) The Government rna),. when in its intercsr. reject 
an)" or all bids or waive any informality in bids received. 

(c) The Government ml1y accept any item or com· 
binHion of items of:a bid, unless precluded by the 
invication for bids or (he bidder includes in his bid 
a restriCtive limitation . 

11. (olllro(/ and Bonds. The bidder whose bid is 
acceptcd will, within the time estabished in the bId, 
enter into a wrinen COntt2ct with the Government 
and, if rcquired. furnish performance and ?2yment 
bonds on Government standard forms in the amounts 
indicated in the invitation for bids or the speciticHioru . 
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STANDARD FORM 23-A 
JAIoIUARY 11011 tOITlON 
GEHUAL SE~VIC(S ADMINISTRATION GENERAL PROVISIONS 
no. '~OC . RrG. (41 crllJ 1-16.401 (CO NST RUeTIO N CONTRACT) 

I 


1. 	 DEFI NI TrONS 
(a) The term "head of the: agency" or "Secretary" as 

used herein means the Sccret~ry, the Under Secretary, any 
Assistan t Secreta ry, or any other head or assistan t head 
of the executive or military department or other Federal 
agency: and the term "his duly authorized representati"e" 
rr.cans any person or persons or board (other than the 
Contracting Officer) authorized to act for the head of the 
agency or the Secretary . 

(b) The term ' "Contracting Officer" as used herein 
mcans the person executing this contract on behalf of the 
Government and includes a duly appointed successor or 
authorized representative. 

2. 	SPECIFICATIONS AND DRAWINGS 

The Contractor shall keep on the work a copy of the 
drawings and specifications and shall at all times give the 
Contracting Officer access thereto. Anything :nentioned 
in the speCifications snd not shown on the drawings, 01' 

shown on the drawings and not mentioned in the specifi. 
cations, shall bc of like effect aa if ahown or mentioned in 
both. In csse of difference between drawings and specifi ­
eations, the specifications shall govern. In case of dis· 
crepancy either in the figures, in the drawings, or in the 
specifications, the matter shall be promptly submitted to 
the Contracting Officer, who shall promptly make a deter­
minstion in writing. Any adjustment by the Contractor 
without such a determination shall be at his own risk and 
expense. The Contracting Officer shall furnish from time 
to time such detail drawings and other information as he 
may consider necessary, unless otherwise provided. 

3. 	 CHANGES 

The Contracting Officer may, at any time, by written 
order, and without notice to the sureties, make changes in 
the drewing' end/or specifications of this contract if within 
its general scope. If such changes cause an increase or 
decrease in the Contractor's cost of, or time required for, 
performance of the contract, an equitable adjustment shall 
be made and the contract modified in writing accordingly . 
Any elaim of the Contractor for adjustment under this 
clause must be asaerted in writing within 30 days from the 
date of receipt by the Contractor of the notification of 
change unless the Contracting Officer grsnts a further 
period of time before the date of final payment under the 
contract. If the parties fail to agree upon the adjustment 
to be made. the dispute shall be determined as provided in 
Clause 6 of these General Provisions; but Dothing provided 
in this clause shall excuse the Contractor {rom proceeding 
with the prosecution of the work as changed. Except as 
otherwiae provided in this contract, no charge for any extra 
work or material will be allowed. 

4. 	CHANGED CONDITIONS 
The Contractor shall promptly, and before luch condi. 

tions are diaturbed. notify the Contracting Officer in 
writing ot; (a) subsurface or latent physical conditions at 
the site differing materially from those indicated in this 
contract, or (b) unknown physical conditions at the aite, of 
an unusual nature, differing materially from those ordi­
narily encountered and generAlly recognized as inhering in 
work of the character provided tor in this contract. The 
Contractin& Officer shall promptly investigate the condi· 
tions, and if he finds that such conditions do so materially 
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diffcr snd CIiUSC an increase or decre.ase in the .Contractor's 
cost of, or the time required (or, performance of this con­
tract, an equitable adjustment Ihall be made and the 
contract modified in writing liccordingly. Any claim of the 
Contractor for adjustment hereunder shall not be allowed 
unless he has given notice as above required; or unless the 
Contracting Officer grants a further pcriod of time before 
the date of final payment under the contract. If the 
parties fail to agree upon the adjustment to be made, the 
dispute shall be determined as provided in Clause 6 of the$" 
General Provisions. 

S. 	 TERMINATION FOR DEFAULT-DAMAGES FOR 
DELAV-TIME EXTENSIONS 

(a) If the Contractor refuses or fail! to prosecute the 
worlr, or any s"parable part thereof, with luch diligence 
as will insure its completion within ·tbe time specified in 
this contract. or any extension thereof, or fails to complete 
said work within such t ime, the Government may, by 
written notice to the Contractor, terminate his right to 
proceed with the work or such part of the worle a8 to which 
there haa been delay. In such event the Government may 
talre Over the work and prosecute tbe lame to completion, 
by contract or otherwise, and msy take possession of and 
utilize in completing the work such materials, appliances, 
and plant as may be On the site of the work and nccenary 
therefor. Whether or not the Contractor's right to proceed 
with the work is terminated, he and' his 8ureties shall be 
liable for any damage to the Government resulting from 
his refusal or failure to complete the work within the 
specified time. 

(b) If fixed and agreed liquidated damages are provided 
in the contraet and if the Government ao terminates the 
Contractor', right to proceed. the resulting damage will 
con,ist of such liquidated damages until such reasonable 
time as may be required for final completion ot the work 
together with any increased costs oceasioned the Govern­
ment in completing the work. 

(c) If fixed and agreed liquidated damages are provided 
in the eontract and if the Government docs not so terminate 
the Contractor', right to procecd, the resulting damage 
will consist o( such liquidated damages until the worle is 
completed or accepted. 

(d) The Contractor ' s right to proceed shall not be so 
terminated nor the Contractor chsrged with resulting 
damage if: 

(I) The delay in the completion of the work arises 
from unforeseeable eauses beyond the control and with· 
out the tault or negligence of the Contractor. including 
but not restricted to. acts of God, ach ot the public 
enemy, acts of the Government in either its sovereign 
or contrsctual capacity, acta of another COntractor in 
the performance of a contract with the Government, 
fires, flood" epidemics, Quarantine restrictions. strikes. 
freight embargoes, unusually severe weather, or delays 
of subcontractors or suppliers arising from untoreseeable 
caules beyond the control and without the fault or 
negligence of both the Contractor snd such subcontrac· 
tors or suppliers; and 

(2) The Contractor, within 10 days from the beginning 
of any such delay (unless the Contracting Officer grants 
Q. further period of time' before the date of final payment 
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under the contract), notifies th .lntracting Officer in 
writing of the causes of delay. 

The Contracting Officer shall ascertain the facts and the 
extent of the delay and extend the time for completing the 
work when, in his judgment. the findings of fact justify such 
an extension, and his findings of fact shall be final and 
conclusive on the parties, subject only to appeal as pro· 
vided in Clause 6 of these General Provisions. 

(e) If, after notice of termination of the Contractor's 
right to proceed under the provisions of paragraph (a) of 
this clause, it is determined that the delay is excusable 
under the provisions of paragraph (d) of this clause, sueh 
norice of te rmina t ion shall be deemed to ha ve been issued 
pursuant to the dause of this contract entitled " Termi· 
nation for Convenience of the Government," and the rights 
and obligations of the PQrties hereto shall in ~uch event 
be governed by such dause. (This paragraph (e) applies 
only if this contract contains such termination clause.) 

(f) The rights and remedies of the GOvernment provided 
in this clause are in addition to any other rights and 
remedies provided by law or under this contract. 

6. DISPUTES 

(a) Except as otherwise provided in this contract, any 
dispute concerning a question of fact arising under this 
contract which is not disposed of by agreement shall be 
decided by t.he Contracting Officer, who shall reduce his 
decision to writing and mail or otherwise furnish a copy 
thereof to the Contractor. The decision of the Contracting 
Officer shall be nnal and conclusive unle.s, within 30 days 
from the date of receipt of such copy, the Contractor mails 
or otherwise furnishes to the Contracting Officer a written 
appeal addressed to the head of the agency involved . The 
decision of the head of the agency or his duly authoriud 
representative for the determination of auch appeals shall 
be final and conclusive unless determined to have been 
fraUdulent, or capricious. or arbitrary, or sO grossly er· 
roneous as necessarily to imply bad faith, or not supported 
by substantial evidence. In connection with any appeal 
proceeding under this clause, the Contractor shall be 
afforded an opportunity to be heard and to offer evidence in 
support of his appeal. Pending final decision of a dispute 
hereunder, the Contractor shall proceed dillgently with the 
performance of the contract and in accordance with the 
Contracting Officer's decision. 

(b) This Disputes clause does not preclude consideration 
of Questions of law in connection with decisions provided 
for in paragraph (a) above. Nothing in this contract, 
however. shall be construed as making final the decision of 
any administrative official, represe1ltative, or board on a 
question of law. 

7. PAYMENTS TO CONTRACTOR 

(a) The Government will pay the contract price as here· 
inafter provided . 

(b) The Government will make progress payments 
monthly as the work proceeds, or at more frequent intervals 
as determined by the Contracting Officer, on estimates 
approved by the Contracting Officer. If requested by the 
Contracting Officer, the Contra<:tor shall furnish a break­
down of the total contract price ahowing the amount in­
cluded therein for each principal category of the work, in 
8uch detail as requested, to 'provide a basis for determining 
progress payment.. In the preparation of estimates the 
Contracting Offic~r, at his discretion, may authorize rna· 
terial delivered on the .ite and preparatory work done to be 
taken into consideration . Material delivered to the Con· 
tractor at locations other than the site may also bc taken 

into consideration (1) )ch consideration is specifically 
authorized by the contract and (2) if the Contra.ctor 
furnishes satisfactory evide1lce that he has acquircd title to 
such matcrial and that it will be utilized on the work covered 
by this contract. 

(0:) In making 8uch progress payments, there she.J1 be 
retained 10 percent of the estimated amount until final 
completion and acceJ'ltance of the contract work. How· 
ever, if the Contracting Officer, at any time after SO percent 
of the work has been completed. finds that satisfactory 
progress is being made, he may Authorize any of the remain· 
ing progress payments to be made in full. Also, whenever 
the work is substantially complete. the Contracting Officer. 
if he considers the amount retained to be in excess of the 
amount adequate for the protection of the Government, at 
his discretion, may release to the Contractor all or a portion 
of such excess amount . Furthermore, on completion and 
acceptance of each separate building, public work, or other 
division of the contract, on which the price is stated lepa· 
rately in the contract, payment may be made therdor 
without retention of a percentage. 

(d) All material and work covered by progress payments 
made shall thereupon become the sole property of the 
Government, but this provision shall not be construed as 
relieving the Contractor from the sole responsibility for ail 
material and work upon which payments have been made 
or the restoration of any damaged work, or as waiving the 
right of the Government to require the fulfillment of all of 
the terms of the contract. 

(e) Upon completion and acceptance of all work, the 
amount due the Contractor under this contract shall be 
paid upon the presentation of a properly executed voucher 
and after the Contractor shalt have furnished the Govern· 
ment with a release. if required, of all claims against the 
Government arising by virtue of this contract, other than 
claims in stated amounts as may be specifically excepted by 
the Contractor from the operation of the release. If the 
Contractor's claim to amounts payable under the contract 
has been assigned under the Assignment of Claims Act of 
1940, as amended (31 U.S.C. 203, 41 U.S.C. IS), a release 
may also be required of the assignee. 

8. ASSIGNMENT OF CLArMS 

(a) Pursuant to the provisions of the Assignment of 
Claims Act of 1940, as amended (31 U.S,C. 203,41 U.S.C. 
15). if this contract provides for payment! aggregating 
$1 ,000 or more. claims for moneys due or to become due t~ 
Contractor from the Government under this contract may 
be assigned to a bank. truBt company, or other financing 
institution. including any Federal lending agency, and may 
thereafter be further assigned and reassigned to any such 
institution. Any such 85signment or reassignment shall 
cover all amounts payable under thi. contraet and not 
already paid, and shall not be made to more than on" party, 
except that any such assignment or reassignment may be 
made to one party as agent or trustee for two or more parties 
participating in such financing. Unless otherwise provided 
in this contract, payments to an usignee of any moneys 
due or to become due under this contract shall not, to the 
extent provided in said Act. as amended. be subject to 
reduction or setoff, (The preceding sentence applies only 
if this contract iii made in time of war or national emergency 
as defined in said Act and is with tbe Department of De­
fenae, the General Servi<:e. Administration, the Atomic 
Energy Commission, the National Aeronautics and Space 
Administration, the Federal Aviation Agency, or any other )
department or ageney of the United State. designated by the 
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President pursuant to Clause 4 0 _ proviso of section 1 of 
the Assignment of Claims Act of 1940, as amended by the 
Act of May IS, 195 J, 65 Stat. 41-) 

(b) In no event shall copies of this contract or of any 
plans, specifications, or other similar documents relating to 
work under this contract, if marked "Top Secret," "SecrH," 
or "Confidential," be furnished to any assignee of any claim 
arising under this contract or to any other person not entitled 
to receive the same. However, a copy of any part or 
all of this contract so marleed may be furnished, or any 
information contained therein mey be disclosed, to such 
assignee upon the prior written authorization of the Con· 

tracting Officer. 

9. MATERIAL AND WORKMANSHIP 
(a) Unless otherwise specifically provided in this con· 

tract, all equipment, material. and articles incorporated in 
the work covered by this contract ere to be new and of the 
most suitable grade for the purpose intended _ Unless other­
wise specifically provided in this contract, reference to any 
equipment, materiel, article, or patented process, by trade 
name, make, or catalog number shall be regard"d as 
establishing a stendard of quality and shall not be construed 
as limiting competition, and the Contractor may, at his 
option. use any equipm"nt, materiel, article . or process 
which, in the judgment of the Contracting Officer, is equal 
to that named . The Contractor shall furnish to the Con. 
tracting Officer for his a-pproval the name of the manu ­
facturer. the model number, and other identifying data and 
information rC!lpecting the p"rformance, capacity, nature. 
and rating of the machinery and mechenical and other equip. 
ment which the Contractor contemplates incorporating in 
the work. When required by this contract or when called 
for by the Contracting Officer, the Contractor shall furnish 
the Contracting Officer for approval full information con­
cerning the material Or articles which he contemplates 
incorporating in the work. When so dir~ted, sampks shall 
be submitted for approval at the Contractor's expense, with 
all shipping charges prepaid. Machinery. equipment. 
material, and articles in£talled Or used without required 
approval shall be at the risk of subsequent rejection . 

(b) All work under this contract shall be performed in a 
!killful and workmanlike manner. The Contracting Officer 
may, in writing, require the Contractor to remove from the 
work sny employee the Contracting Officer deems incompe· 
tent, careless, or otherwise objectionable. 

10. INSPECTION AND ACCEPTANCE 
(s) Except as otherwise provided in this contrac.t, inspec­

tion and test by the Government of material and worleman· 
ship required by this con tract shall be made at reasonable 
times and at the site of the worle, unless the Contracting 
Officer determines that such inspection or test of material 
which is to be incorporated in the work shall be made at 

the place of production, manufacture, or shipmcnt of such 
material. To the extent specilied by the Contracting Officer 
at the time of determining to make off-site inspection Or test, 
such inspection Or test shall be conclusive as to whether tbe 
material involved conforms to the contract requirements. 
Such off-site inspection or test shall not relieve the Con · 
tractor of responsibility for damage to or lou of the material 
prior to acceptance, nor in any lliay affect the continuing 
rights of the Government after acceptance of the completed 
work under the terms of paragraph (f) of this clause, except 
as hereinabove provided. 

(b) The Contractor shall, without charge, replace any
( 	 mater ial or correct any workmanship found by the Govern· 

ment not to conform to the contract requirements, unless in 

the public interest th, Nernment consents to accept such 
material or workmanship with an appropriate adjustm e nt in 
cOntract price. The Contractor shall promptly segregate 
and remove rejected material from the premises. 

(c) If the Contractor does not promptly replace rejected 
material or correct rejected worlemanship, the Government 
(J) may, by contract or otherwise, replace such material or 
correct such workmanship and charge the cost thereof to 
the Contractor, or (2) may terminate the Contractor's right 
to proceed in accordance with Clause 5 of these General 
Provisions. 

(d) The Contractor shall furnish promptly, without addi. 
tional charge, all facilities, labor. and material reasonably 
needed for performing such safe and convenient inspection 
and test a5 may be required by the Contracting Officer. 
All inspection and test by the Government ~hall be per­
formed in such manner as not unnecessarily to delay the 
worle. Special, full size, and performanc" tests shall be 
performed a9 described in this contract . The Contractor 
shall be charged with any additional cost of inspection when 
material and workmanship arc not ready at the time speci. 
fied by the Contractor for its inspection. 

(e) Should it be considered necessary or advisable by the 
Government at any time before acceptance of the entire 
worle to malee an e-"amination of work already completed, 
by removing Or tearing out same, the Contractor ghall, on 
request, promptly fumish all necessary facilities, labor, and 
materieL If such work is found to be defective or non. 
cor,forming in any material respect, due to the fault of the 
Contractor or his subcontractors , he shall defray all the 
expenses of such examination and of satisfactory recon. 
SHuction. If, however, such work is found to meet the 
requirements of the cOntract, an equitable adjustment shall 
be made in the contract price to compensate the Contractor 
for the additional services involved in such exa mination and 
reconstruction and, if completion of the work has been 
delayed thereby. he shall, in addition, be granted a suitable 
extension of time. 

(f) Unless otherwise provided in this contract, acceptance 
by the Government shall be made as promptly as practicable 
after completion and inspection of all work required by this 
contract. Acceptance shall be final and conclusivc except 
as regards latent defects, fraud, or such gross mistakes as 
may amount to fraud, Dr as regards the Government's 
rights under any wllrranty or gusrantee. 

It . SUPERINTENDENCE BY CONTRACTOR 

The Contractor shall give hill personal superintendence 
to the work Or have a competent foreman Or superintendent, 
sati.factory to the Contracting Officer, on th e work at all 
ti mes during progress, with authority to act for him. 

12 . PERMITS AND RESPONSIBILITIES 

The Contractor shall. without additional expense to the 
Government, be responsible for obtaining any necessary 
licenses and permits, and for complying with any applicable 
Federal, State, and municipal laws, codes, and regulations, 
in connection with the prosecution of the work. He shall be 
similarly responsible for all dameges to persons or property 
that occur as a result of his fault or negligence. He 'hall 
take proper safety and health precautions to protect the 
work, the workers, the public, lind the property of others. 
He shall also be responsible for all materials delivered and 
work performed until completion and acceptance of the 
entire construction work, except for any completed unit of 
construction thereof which theretofore may have been 
ac~epted . 
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13. CONDITIONS AFFECTING THE WORK 
The Contractor shall be responsible for having taken steps 

reasonably necessary to ascertain the nature and location of 
the work. and the general and local conditions which can 
affect the work or the cost thereof. Any failure by the 
Contractor to do so will not relieve him from responsibility 
for successfully performing the work without additional 
expense to the Government. The Government assumes no 
responsibility for any understanding or representations 
eoncerning conditions made by any o( its officers or agents 
prior to the execution of this contract, unless such under· 
standing or representations by the Government are expressly 
atated in the contract. 

14. OTHER CONTRACTS 
The Government may undertake -Or award other con· 

tracts for additional work, and the Contractor shall fully 
cooperate with such other contractors and Government 
employees and carefully fit his own work to such additional 
work liS may be directed by the Contractin& Officer. The 
Contractor shall not commit or permit any act which will 
interfere with the performance of work by sny other con­
trllctor or by Government employees. 

IS. PATENT INDEMNITY 
Except as otherwise provided, the Contractor agrees to 

indemnify the Government and its officers, .!lgenu, and 
employees against liability, including costs and e:<penses, 
for infringement upon sny Let.ters Patent of the United 
State8 (except Letters Patent issued upon an application 
which is now Or may hereafter be. for reasons of national 
security, ordered by the Government to be kept secret or 
otherwise withheld from issue) arising out of the performance 
of this contract or out of the use Or disposal by or for the 
account o( the Government of supplies furnished or con­
struction work performed hereunder. 

16. ADDITIONAL BOND SECURITY 
If any aurety upon any bond furnished in connection with 

this contract becomes unacceptable to the Government, 
or if any such surety fails to furnish reports as to his financial 
condition from time to time as requested by the Govern· 
ment. the Contractor shall promptly furnish such additional 
security as m~ be required (rom time to time to protect 
the interests of the Government Bnd of persons supplying 
labor or materials in the proaecurion of the work con tern· 
plated by this contract. 

1? COVENANT AGAINST CONTINGENT FEES 
The Contractor warrants that nO person or selling agency 

haa bcen employed. or retained to Bolicit Or Becure thia con· 
tract upon an agreement or understanding for a commiuion, 
percentage, brokerage. or contingent fee. eltc~pring bons 
fide employees or bona fide cstablished commercial or 
aelling agcnciea maintained by the Contractor for the pur­
pose of .ecuring business. For breach or violation of this 
warranty the Government shaH have the right to annul this 
contTact without liability or in its discretion to deduct 
(rom the contract price or consideration, or otherwise reo 
cover, the full amount of such commission, percentage, 

18. 	OFFICIALS NOT TO BENEFIT ) 
No Member of Conii:ress or resident Commissioner 

shall be admitted 10 any share or part of this contract. or 
to any benefit that may erise therefrom; but this provision 
shall not be construed to extend to this contract if made 
with a corporation for its general benefit. 

19. BUY AMERICAN 

(a) Agreement. In accordance with the Buy American 
Act (41 U.S.C. 10a-lOd) and Executive Order 10582, Dc· 
cember 17, 1954 (3 CFR Supp.). the Contractor agrces that 
only domeat;c construction material will be used (by the 
Contractor, subcontractors, materialmen, and suppliera) 
in the performance of this contract, except for nondomestic 
material listed in the contract . 

(b) Domestic construction material. "Construction ma­
terial" means any article, material, or supply brought to 
the construction site for incorporation in the huilding Or 
work. An unmanufactured construction material is a 
"domestic construction material" if it has been mincd or 
produced in the United States. A manufactured construc­
tion material is a "domestic conBtruction mate1'ial" if it 
has been manufactured in the Unite .... States and if the cost 
of its components which have been mined, produced. or 
manufactured in the United States exceeds 50 percent of 
the cost of ell its compOnents. "Component" means any 
article, material, or aupply directly incorporated in a con­
struction material. 

(c) Domestic component. A component shall be con· 
sidered to have been "mined, produced, or manufactured 
in the United State'" (regardle.s of its source in fact) if""'" 
the article, material, or supply in which it ia incorporated J 
was manufact'Jred in the United States and the component 
is of a class or kind determined by the Government to be 
not mined, produced. Or manufactured in the United States 
in s".lfficient and reasonably availBble commercial quantities 
and of a satisfactory quality. 

20. 	 CONVICT LABOR 

In connection with the pcrformance of work under this 
contract, the Contractor agrees not to employ any person 
undergoing sentence of imprisonment at hard labor. 

21. NONDISCRIMINATION IN EMPLOYMENT 

(a) In connection with the performance of work under 
this contract. the Contractor agrees not to discriminate 
against any employee Or applicant for employment beeause 
of race. religion, color. or national origin. The aforesaid 
provision shall include, but not be limited to, the following: 
Employment, upgrading, demotion, or tranarer: recruit· 
ment or recruitment advertising: layoff or termination: 
rates of payor othcr forms of compensation', and selection 
for training. including apprenticeship. The Contractor 
agrees to post hereafter in conspicuous plllces, available for 
em ployces and a.pplicants for employment. notices to be 
provided by the Contracting Officer setting forth the pro· 
visions of the nondiscrimination clause. 

(b) The Contractor further agrees to ':!Isert the foregoing 
provision in al\ ~ubcontracts hereunder. except BU beon tracts 

brOkerage. or contingent fee. 	 for standard commercilll supplies or raw materillls.

* u.s. GCMJIHwocr PRJtlTlHG 0fTla:: \1I6J--0-5727 Z8 
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STANDARD fORM 13 
JA"'U.. IY 1961 fOfTlON 
GfN[RAl SEiVla~ AO.....,NISTItATION CONSTRUCTION CONTRACT 
JE!) PiOe. IEG _I_ I ORI 1-16 40 I (See instructions on reverse) 

IIAIoI£ AND ... ODR[sS or CONTRACTOII 

DEPAI\T/ojEN1 D!I AGEHCY 

CO~TAACT roll (Wo.... /0 be p#>rla,m_d) 

DA1£ OF CON TRACT 

CH ECK APPRO P R I~ 'IT 110 X 

o Individual o P.rtnenhipo Joinl Venlur~ o Corporalion. incorponlled in the 

S.ale of 

PLACE 

AO"I~'5TRnlV£ DATA (Opljanaf) 

The United States of America (hereinafter called the Government), represented by the Contracting 
Officer executing this_contract, and the individual, pannership, joint venture. or corporation named 
above (hereinafter called the ContraCtOr). mutually agree to perform chis contract in strict accordance 
with the General Provisions (Standard form 2 3-A). Labor Standards Provisions Applicable to Contracts 
in Excess of 52,000 (Standard Form 19-A). and the following designated specifications. schedules. 
drawings. and conditions: 

WORK SHAU I[ STJ.RT£O 
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Alura/ions. The foiL g alterations were made in this cont._ lefore it was signed by the 
parties here[o: 

In witness whereof, the parries hereto have executed this Contract as of the date entered 011 the first 
page hereof. 

THE UNITED STATES OF AMERICA CONTRACTOR 

By _________________________________ 
(Na",. 01 Conlracto,) 

By ____________~~~__------------­
(SI/llIatw.) 

( Till.) 

INSTRUCTIONS 

1. The full name and business address of the Conrractor must be inserted in the space provided on 
the face of the form. The Conttacror shall sign in the space provided above with his usual signature 
and [ypewrite or print his name under the signature . 

2. An officer of a corporation, a member of I. partnership, or an agent signing for the Contractor 
shall place his signature and tirle after rhe word "By" under the name of the Contractor. A contraer 
executed by an attorney or agent on behalf of the Contractor shall be accompanied by [wo authenticated 
copies of his power of attorney or other evidence of his authority to act on behalf of the Contraeror. 
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