
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































inc:ude ol!lt:r law enforcement agencie>s, d court or :ury, 

a:-:d cerc.a.:.r: cr subcu:-:::..:-act:::H· of: ic :als or 

emf->;oyees . Tr. add::tiv:l, the proposed d1a:1ges 1 .. 0 this section 

wc1:d ir.c:ude a clatificatio!l ..): wl-lat CLnst.:.uJtes a 

[)f/\RS 201.9:)4 is unchanged by the propose::! rule. eFARS 

203.9CS is f->roposed be to add.:-ess reasons 

for which the !JoD Inspec::.o.:- Ger .. eral wou:d be :ustified in not. 

investiga::.!r:g a of ct reprisal, add 

t.irr.e:!.ir.es, dnd clat·ity tr.e narrow circumstances under which 

Do:) Inspect.:•r Ge:-.e:.-al o:.-ou:::1 :-espond tc ar.y .:.n-Jtliry or disr.los e 

information about alleged reprisal. 

The remedies at DVARS 203 .906 are proposed to be amended to 

prohib.i::. udd a :: li::-.it :or bri!lging ar: action, and 

state t!'lat righu: ar.d remedies pnwided in DFARS subpart 

cannL::. be wa ived. Pat agraph :hl cf 827 prov!::leg 

t!1at nothing in t he new .:..aw be construed t.o provide ar:y 

by .:.aw. : ·his cavc.'at has beer: inc?uded ::.r. a r.ew 

secticn enr;it::.ed "Classified i:J.fcrmat.:.on." 

o\JJ['l'IU\: IS ·\ I IJ'o;tll)f.'\'TlAL. l>t:U8f.ll>.ll\'f'. 4NII PRf·Ot:f'ISIO,Al. l> •. II('OI'lSlTIO"' 
RH:IL·\TIO':o> S\'-l[\1 00(1\I['T. PROlHTt:ll f'ltl)\1 l'\lTII(IIU:H:O PIRSI·\"T 10 1m: 
tRH.00\1 Ot I'.OK\HTIO' .\( J \'I> OJ t.t:GAI. \1 fltfiiiiTlf.S. TillS DOC! '1£.'1 SH.\I.L '01 lit. 

ktRt TF'O Ill ISIOF. -\( lltoRtlt:l> f: \1 \1\1'(; I IIA''H.!'> ""ITIIOI T Tilt: PRIOR ·\t'PRO\ \1 m ·\ 
Rt:I'RESF.NT A 11\'[ Ot' Tilt. Of.t't' 'o;Sf. ,\(QliSITION II[(;[ LA JIO"S S\SU:\1, If' YOl ll..o.\ t Rf.C't' IH 0 JltlS 
OOfnn::-H ll'ot t 'HROR. YOl !I-Ii\\' -.oT Kt.A!), !'OP\'. J>JSTHifll' n:. OR l St. fliJ. t>OCt \'I[N I OR lNt'OR\1.\ I HI" 
('O'TAI'o;[() 1'11UU'.I'. ft R1'11f.R\IOR£, \'Ol' \'II'H "IHIH nn·. Sf.,UHt II\' RU'LY ['\lo\11 . IlK 
UIIU.lt \IJ'"!> 11'0 TH£' Ut.U:T[. OR llt:MRO\ JilL ( 'OI'It:s Ot nn: OO< l'\1.:0\1'. 
----- ..:\.'-\ 19N 0£ T!IIS llO('t \I[I'H \II Sl < 0' t..\1' --------
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The clause prescribed at DFARS 203.970 is 252.203 -7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee whistleblower rights and protections would be required 

in the predominant native language of the workforce. 

III . Executi ve Orders 12866 and 13563 

Execut i ve Orders (E.O.sl 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to se l ect 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits. of reducing costs, of harmonizing rules. and of 

promoting flexibil ity. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of E.O. 

12866. Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

c\ Ut:-110\ Jill-. I\ \ CONUIH'li '\L DEI.I BI:.RAT I\E. A.'<;O PRE-DlCIS IO\ '\L Dff" 'l ACQliSITIO\ 
II.FCI LAT I0 \ '1 ''~TJ\1 ()()(I \1[,1 , PKOTl Cit::O . R0 \1 I l'oAl'THORI7t. D OIS( I OSI'Rl 1'1 K~l A!'T TO Till 
tRU00\1 Ot 1\tOR\1 4 riO\ A(T \\0 0 111E R U .C ,L .\l TIIOIUTI ES. Jill!> DO<.P1 t:::O.l Mll\1 1. \OT Ill 
01\T RIB\TfD OlfT'IDt \ l: TIIORin 0 Rl L[\14KI\C < 11'\ \'<;[ LS ~ITIIOl I Til E PRIOR M'PR0\ .-\1 Of' 1\ 
Rtl'tH ~f.\11\TI\'l: (It Ill£ Oft(\' t A(Qli~ITIO\ RI:.Cil\TIO~S S\STI:.\1. I~ \ Ot 111\\t Rt O IVt. O Til l~ 
00C\"IE~ l 'li ERROR. \ Ol \11\'1- '01 MUD. COP\ . I)LqRIBl'TE. OR I <:~ Til~ ()()(I \lt \ 1 OR 1\•0R\IniO'i 
CONTAI\t:O Tilt Rt 1\, .. lltTif£R \IORl. \ 0 1 \1l 'ST l\1\fElll '\l EL\ :\OTIF\ 1 m ~l \Ot.R 8 \ lltl' l \ ~'\lA II 0 11 
OTHLR '\tF.AN!> A"'O lllt. :O. l>fl FH OK lit!ITRO'\> 1\LI. ('()PI ES OF Tilt 00(11\lt\T 
____ __,A._,'S..,_\~IlJ, Sl!$11f!liiOI! (It 1111!, !)()Cl \lLNl \H }'T CO'TAI:O. 1111~ tt.c:non. 
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IV. Regulatory Flexibility Act 

Don does not expect this proposed n• le to have a signi.t ic:ilr.t 

eco~o~~c .:.mpart o~ a s~bs:a~:.:.al ~~~~er of s mall entities within 

the meaning of the Regulatory Flexit-i li~y Act. '; ;J.S.C. 6 ': : , et 

s eq . . because thP rule n~ilher changes the substance of cont~ac: 

or sa :ic~:at~on p~oced~res ~~ po:ic~es nor creates a 

whistleblo...,er protection tor con;:.ra ctor e!!:p:o~·e~;"s. 

prou:ct:i.ons cutre:-~tly exist, a nd this c ase .... 111 only clatify 

co~trac:c~s· r:~h:s a~d ~~~ remed~e~ available Lo their 

employees. However, an initial regulatory !'lexibi.:.i:y a:1<1.:.ys .:..s 

has been per!"ort.'.ed and ls ~\l;nmarized as follows: 

!)oJ is p~upos ~~~g ~o a!!:e:!ci the DFARS to i mpl ,.,.ment amendmenls to 

Ll1e existing protections tor contractor wn;..sc.l~b l ower employees 

o.s a res·..:lt ot am~ndmcnts made by sec:t ~or. s2·1 o t the Nat iona l 

De le:-~se A·Jt:,o:-~ zation Ar.·t (N"JAA I !'or F isc3.l Y~· ar :FYI 2~1·~. 

Scnion 827 o t the NOAA tor FY 20 1 ~ a mended 10 ll .S.C. 2~::9 ar.d 

:'.: :J.S.C. :<. .'l 24 !k). Sectio:-t 827 c:1a r:ges a::::-e applicable Lo DoD 

d.:1d NASA . Eadt age~cy wi i 1 arr.e:1d :. •_ s FA..~ s::pp 1 e~e:1t to 

inc-orpora te these provis ions . Th1s !RFA perta1r.s o:t::.y :o t.his 

~Fi•RS p::::-oposeci rule. D1!s r~:e propuses to make revisions to 

,\llt':lo l!IIS · 1111" I~ \ COSUI.l~. Sll\1 .. Ot:L!8FR-\ll\'t .. 1\SO l'KE OEC '!~IO'i~L DffE""· .\CQt' ISITIOS 
RF.(;tii.ATIOS~ S\!ITf" 1)0('1 \lt:,T. I'ROlt.<."U:D HWM l 'NAt"l'HQMI1.J-:0 lll~ "f .O~t:Mt: rt MSI A "'T T<l lilt. 
tRFf.OCl\1 ()~ l'tOH"o\TI(l' 1\(, 1\Stl lllllt:ll LI:C.AI. 1\lliiOHilU:~. li!IS 0(l('t1Mf.:'41 SIIAI !. '0T lit. 
OISTN!Bl n:o 01 r,.mt ·\I'TIIOK!I.l:() Kll.f.\1AKISC ('11\S-.f.LS WITHOI ' l ' rUE PMIOII ,\PPK(l\'AI. OF A 
II[I'IU,,.t. '<l A TIH' Ot rm. Ot:t £!li St \C '(,)I'I!\ITIO' IIH;l•L \liON~ SYSH. \I. n \ 'OL1 u .... \f. llf.n:J\'ED 1'111:-
110<"1 ~n:'T IS UIIIOR, \01 ~~~\ '01 Ill \II. COP\. Ol,.lllllll'H. OR l!-1 Tilt l>0Cl1Mr"'1 1111 l't0R\HTI0' 
('()Nl'.o.INT.O TII£11F.IN. t'llRlllt.K\10111 .. \Ol \llST J\1\1101-\TU.\ ' '100Tlr\ lilt St ... Ot.K II\ Mt.l'l \ l\J~It 011 
<HI!.:!! ""'f.ANS 1\NO lllFN DE!.F.H ()It Ol~IRO\' o\1.1 C'O I'It.s OF THt OO<'l \11'"'1. 
______ 1\_S_LQ!,~IIU!llif(ON Of !Ill~ p0Cl'"lf.'IOJ 'o!ll~T ('01\ol\IS 1111" I £GFNO. 
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S;Jbpar: 203.9, "Wh.i!;t lcblower Proteclior.s for Cor:cracLor 

tiling and i nves~ igat H:g comp:a ints, :-cmedies, <1nd the 

prescrip:. .ion for t!"lr. <;:a"Jse ill DFARS ::o:-:2. 2C3 '70C2, ew~i: led 

"RCCJI.':_rement LO Infc::-m Employees ':J: w:1istleblower Rights." 

Tt:e ru:e wi ll app ly co all entiL.cs, srr.alJ as we:. J as 

: arse, at the prime- <:t::-nr.:ract and s~.:bcn11:.r3.ct. lE>ve:.. 

not al.!. em:i t:es wi 1 J have il s:.tuat.i.on occu:- :.hat requ:.res an 

G: ver. r.J:a-:. a 

whist:eblo wer employee t.1ay 'NOrk for any size hus:.ness, the 

i~pact o~ s~a :l businesses is direc~ly associated with Lhe 

number ot whistlebluwers ·• ~r::p:oys. There is r.o way -:.o p redict. 

!..his n;;rr.ber '..n adv.::tnce. Ho 'Ncver, a small entjty co;;ld be 

impacted by a w.h1st.lE'blower ('r.:pioyef' ci:::Jer as a Government 

pr:T<e contractor or subcontractor. 1 n addition, tl':e impact on 

iilt e~r.:.:.ty is direc~ ~1' re:.a:.ed :.:::: :.!':t< se:::-.:.ousnt!SS of t.~!t> al:egcd 

'Nt"ongdoing. 

Tl::ere ar.:~ nc repr-rt.i:-.g rt•quire!T.ents associ .:~ ted w:.t!-:. repor:in-:; 

ot :he wrongdo:ng as stated ~r. the proposed rule. A firm 

accused ot re:alia~ing agai11S~ an employee 'Nhis t leblowe r is 

•\"ITt::~")IIJ~ · fill~ I~ .\ C'O\"I'IOE:\TIAI.. u~:J.IIIt:I!A11H:. A:\0 PRf.-llH'ISIO:\,H DHPiSt: ACQl"I~ITJO:\ 
RH;t 1.:\IIO'S S\~Tt:YI IJ(K:I.iMl'1 . PKOTH' H 'Il ~R0:-1 I 'AI HtOKIUO UISCJ.OSI R~ Pl MSl "NT TO Till: 
t MHOO~l OF I'HIR\JATIO'- o\C"f A '-U OliiHt t.t:Co\1. .\I TltOIUTtt:S. 1111!. OOU. \1~.-. r !-)HI. I. '0T liE 
OlSTRllll H.O 01 TSJO•. .\l li!UMIZEO Ml l.t \J <\i.;I'C C:HA ''ELS ~ ITIIOI T Tilt. I'M 111M APPMO\ AI 01' A 
IU.PK[St::\l"ArtVt. Ot l"H£ Ot.H:'S • . A( 'QIIISIIIO ... K[(;ti,\IIO'S S\SH\1. H \Ol• lt\H: IU:C£1\' tll tillS 
llOC'l ;\lt::\1' I~ t.MK()M. YOt \1A\ ..;oT IlEAl>. nii'Y. IIIStMII!t·t•:. OM liSt. 1111-: I>()CI ~U .... l OM l ... fOKM.\110:\ 
f"(J'I;T AINEO lllfREI"(, fl IH"IItRYIORI\. VOl' 'I'll s1· IYIYJt:UJ.\ tn.v "(()Tif\ 'I tit·. s•::-;o~:H IIY ll.f.Pt Y t:!llAII. OR 
on .. :A ~lt:AI'oS \'\0 lilt:' Ot.u :n ; <IM OESI Mil\ Al.l. ('01•11.~ IIF HI£ 00( (1\1~::-.T. 
------"" OtSTIUil! lll~,!.li. OOCI \lt::\T \ll'SJ..il) ... T.i\~111Ut:<!.!;t"-'::oo!.!·o!..·------
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lik~ly cob~' r equ ired :o f urr.ish r.;.~mar; resou!"ccs J·.>c~rre:~~ at.:.c:: 

to disprove the accusation . This documentation, however, wo~:d 

only be required in the course o f an investi.gaL.on ul :. he 

accusd~ :on, not as a result of a contract clause. 

T!~~' r:;:e dces ~o~ d·..lp:.ic;;tt~, cve! l ap , or co rt[ licL wjth any 

o:.l!et Frder a :. :::-u~es. Beca~se :)~ the t e r::1s t:se d ~n the st a tute, 

DoD is unable to create a lterna tives, s~.:-:::h a s e XE""".p:.i:-.q s ma:: 

e ntitie s or establishinq a dollar th1·e s hold for ccve rage. 

Regard less of the size of the business, a whist l eb lo wc! e=ployee 

~~s: be pr~tec~ed from re t ali a tion by h.:.s/her employe r . 

Co:: ~:1v:.::es com~e:u::s ~rem small business ccncen1s and other 

.i.n::.etestf~d parties or. t!'le expected i:cpact cf th~s rc~le on s mall 

entities. 

DoD will also conside r comments from small en:it!es co~cerni~g 

:he exist ing regulations in subparts affected by this r ule in 

accorda<.ce w1tr. s U.S.~. 6:~ . :~terested part:~s mus t submit 

S;,.tc:t com:cer.ts separa~e:y a!:d shou!d c,;,.o:;e 5 lJ . S.C. 61::> (DFARS 

Ca s e 201J DO:O), in cor~espo~de~ce. 

v. Paperwork Reduction Act 

:\! It' 110'· I rrrs IS ~ l '0'- f [()t.:O.ll 4 I • Ot'l lllt:Ro\'1 IV~.. A"D PRJ ·DH ISIO:.OAI . IU:H :'iSt: AC'Ql ISliiQI'i 
MHO\ I \1 10''\ W<\TI'.\1 I>()( U.U' I. PROHC Ill) JKO~t I 'AliTHOIU/.t 0 DISI'I.OSI•K~· Pl'RSliA 'iT T O I Ht. 
HtU:oo~ o• 1'-fOR\IAliO' \( 1 4'-ll UlllfR I U;AI. ·\llHORiliES. !IllS ()()('lo'IU.'l SHALL '-'01' 1:1 1:. 
DIS'IRIBllt'f) (JITSIDE AI THOR!Z£0 Rl 1 t'>1:\l.:l't; C'IIA"'EI.S IAitiiUII liU PM!OM .:\PPRO\'Al OF:\ 
l(t;PMI-'SJ.,IAII\'1-' OF 'I If[ DEH .,'it <\1 (,II r-.1!10" REGll HIOI'oS ~\,lt.\1, It Hll' llo\Vf' RF:C '£1\'V.l> llllS 
f)()('( \U.'I " f.MROM. \Ot \H\ "'01 Rt .\0. < 01'\. OISTR!B\ Tf. OR t ~( I Itt [)()( l 'fE''T OR 1'-'fORMAllC>' 
C'()NI AINt:O TH£Rf.IN. ll Rllf ERMOKt , \01 1\11°'01 I\1\U' OI.-\TEl \ r.OliH lilt ,t..,Dt.R 8\ Mt'Pl.\ EM .. II ().M 
ur·m.R Mf:ANS A'-0 THE' OH[!f OR OF.SIK()\ \1 .1 COPIES Of lilt DO( I \1£'•1 
______ ,\'o\' OISTRIRI !!ON j!LI' lll:> I!OC I ~1t.'-'T '11\!H C'O"l,\l!'t 1111~.,__._1_.,[('-';-"t:,_,N!!O·~--------
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-

o.dciL.i.O.J3.J !(''{I . 

. ) . c: . l c., 

Li9t of Subjects in 48 CFR Parts 203 and 252 

Manuel Quinones, 

\ll_t2!.!!.!~o 11!1' I~ ~ (O,HDf.,TL\L. DEL!Bfll\TIH, \'ll !'IH-Il!<hiO'IL llflf''f \IQ\I,ITIO' 
!<H.! I Ill!>'' '''1111 POII\1f'T. I'ROTH'TFrl Hl0\1 ''" lllOIU/fll lli"IO'<IH 1'11<'1 I'>T TO TIIF 
II< I· Ill<"! l)t ''H>I\11 IT 10' \( T 1'-fl OTIIFR I FG II \I fiiORIIII'> II II' l!<l< I \1t 'T ~II ILl '0T BF 
IH"I<IIUIHJ <HI,II>f. \IJIIO!<Jl.ED lllli\HK"G f'll\''f.l·' \.\1111011 lflf 1'1<101< ·\PPR0\11 01 I 
RII'I<I"'''Tf\1, Ot THE DEFE-.SF \(Qli'ITIO'< RF(,li\IHI'' ~\,Jrll If Hll IIIII llHII\'Hl Jill' 
IJO( I IH"l '' Ul!WR. \0\ ~1\\ '0T RF\fl, I_OPY. lli,IRII\1 H. 01< I'' lllf 10011-.H'<l OR r-.HH!IHIION 

10'1·11'\11> lllf.IUI' l·lllJHFRI10Rt-.Y0tl\1iSTI~1,1Eili~TI.I.\1'<0111·\ llfl. '''l>fl< Ill RFPU Fl!.\11 OR 
Olllf R Ml '"' 1'>11 lilt.' IJI.I.t.l f. OR DEST!lO~ \II I OPTF~ Of lllf_ IHH I \H' I 

\'>) lli~I<.IBI 110' Of __ THIS llOCI \TFNT \1l ~I I 0._1 \I' 1111'- If<;;"'"'------------
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Signed By: 

Quinones, Manuel Mr OSD ATL 
Wednesday, July 03, 2013 4:40 PM 
Murphy, Meredith K Ms OSD A TL 
Quinones, Manuel MrOSD ATL; Stewart, Kortnee R Ms OSD ATL 
FW: DFARS whistleblower rule-- Case 2013-D010, Enhancement of Contractor 
Employees Whistleblower Protections 
130702 ofpp 2013-D010 DFARS text (p) revised 070113.doc; 130702 ofpp 2013-DOlO 

FRN (pl revised 070113.dof 
l(b)(6) 

Please see the attached file for additional edits from OFPP. 

If these are acceptable to DOD, we can place the case in fina l vetting. 

-----Original Message----­

From: Wise, Julia 
Sent: Tuesday, July 02, 2013 6:06 PM 
To:Seehra,Jasmeet 
Cc: FN-OMB-DFAR Rules; Wong, Ray 
Subject: RE: [)FAR$ whistleblower rule --Case 2013-0010, Enhancement of Contractor Employees Whistleblower 
Protections 

Yes, there a number of additional changes that should be made as we suggest so the case can be approved. Please see 

the edits in the attached documents. 

-----Original Message----­
From: Seehra, Jasmeet 
Sent: Monday, July 01, 2013 4:48 PM 
To: Wise, Julia; Wong, Ray; Quinones, Manuel Mr OSD ATL 

Cc: FN-OMB-DFAR Rules 
Subject: DFARS whistleblower rule-- Case 2013-0013 

Thanks. 

Julia and Ray-- any other edits? 

We're in the middle of the publishing cycle for the spring re.gulatory agenda so I will probably email you tomorrow once 

the name change and deletion of files is completed. Timing slows down a bit in the last phases of publishing. 

-----Original Message-----
From: Quinones, Manuel Mr OSD ATL ~(b)(G) 
Sent: Monday, July 01, 2013 4:38PM 'L---------.....1 
To: Seehra, Jasmeet; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 

Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray 
Subject: RE: DFARS whistleblower rule --Case 2013-0013 



Jasmeet, 

We accept the case title name change. Attached is the latest version with recommended name change using baseline 
uploaded into ROCIS. That version had been agreed-upon by OFPP. 

I will contact Patricia ad Morgan to take care of the name change. 

Please contact me for any questions of if you need anything else. 

V/r, 

-----Original Message-----

From: Seeh ra, Jasmeet ~lm::::a::i~lt~d(~b=-)(6':::')~---------__J 
Sent: Monday, July 01, 2013 4:03 PM 
To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray 
Subject: DFARS whistleblower rule-- Case 2013-D013 

A couple of things on this case. 

Per Julia's email below we need to change the title of this case. I'll have our program manager for rocis take care of it on 
this side-· you will not be able change the title of a rule currently under review. Please check in with Patricia Topping's 
staff -· Morgan Park who tends to take care of the unified agenda for DOD will need to note this for the fall agenda 
submission to OMB. 

Julia has revised the FRN and text (see attached}. Please run this through your chop chain. Assuming you are ok with 
these changes, you can re-submit the files when I let you know the older ones (uploaded on 6/25) have been removed 
and the title change is completed. 

-----Original Message----­
From: Wise, Julia 

Sent: Thursday, June 27, 2013 6:50PM 
To: Seehra, Jasmeet 
Cc: Wong, Ray 
Subject: RE: DFARS whistleblower rule-- Case 2013-D013 THE CASE NUMBER IS DFARS Case 2013-DOlO (use these 

attachments 

Hi Jasmeet, 

Here is the revised FRN and text for the DFAR5 Case 2013-D010, Enhancement of Contractor Whistle blower Protections. 
We changed the titles in both documents, but please ensure that the title of the case is changed from "Enhancement of 
Contractor Whistleblower Protections" to "Enhancement of Contractor Employee Whistleblower Protections." 

Thanks, 

Julia 
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DFARS Case 2013-DOIO 
Enhancement of Contractor Employees Whistlehlower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • • • • 
SUBPART 203.9---WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) }This subpart implements 10 U.S.C. 2409 as amended by (s)Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
afld (s)Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-41 7)[, and Section 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)}. tis a licable in lieu of. rather .. ....... . 
than as a su lement to FAR sub art 3. . .................................................... .. , .. 

t 
( (b) This subpart does not apply to any element of the intelligence ·· 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S. C. 401(a)(4)). This subpart does not apply to any disclosure made · 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element ofet' t.be intelligence 
comm.unity; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Defin.itions. 

As used in this subpar't-

AITENI!ON: THIS IS A COHfiOENTIAL, DEUBERATIV£, AND f'RE..OECISIONAl OErtNS£ ACQUISITIO'N RtGULATIONS SYSTEM DOCUMENT, 
PROT£CTtO FROM UNAtmiOIIIZfO DISClOSURE PURSUAHT TO TH£ fREEDOM OF INfORMATION ACT ANO OTHER lEGAl AIITHORITIES. 
THIS DOCUMENT SKAll NOT If DISTI\IIIUT£0 Ounltlf AIITHORIZ.ED RUL.EMA.ICING CHANNELS WITHOIIT TliE PRIOR APPROVALOFA 
REPRfUNTATlVf OFTliE OEF£NSf ACQUISmoN REGUlATIONS SYST(M, If YOU H.AVE RECEIVED THIS OOCUMENT IN ERIIOII. YOU MAY NOT 
READ, COP\', OISTfiiBIIIt, OR US£ THE DOCUMUIT OR INFORMATlON CONTAINED TllfREIN. fURTHER'MORt, YOU MUST IMMEDIATELY 
NOTIFY THE SENDER IIY RfptY EMAil OR OTliER MEANS AND THEN DElfT£ OR 0£STROY All COPIES OF Tllf DOCUMENT. 
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"Abuse of authority," as used in this subpart, means an arbitrary and 
capricious exercise of authority that is inconsistent with the mission of 
DoD or tbe successful performance of a DoD contract. 

"Rem·isal." see DFARS 203.903(1), Policy.) 

203.903 Policy. 
The fellewiRg f!eli:ey &flpliee te DaD ioetee:El ehhe fleliey at FAR 3.903: 

.ill_ - flH Policy. ] 10 U.S.C. 2409 prohibits oontractors [or subcontractors 
)from discharging, demoting, or otherwise discriminating against an 
employee as a reprisal for disclosing, to any of the fellewiRg entities[ listed 
at paragraph (2) of this section), information that the employee 
reasonably believes is evidence of gross mismanagement of a DoD contract, a 
gross waste of DoD funds, [an abuse of authority relating to a DoD 
contract, }a substantial and specific danger to public health or safety, or a 
violation of law[, rule, or regulation] related to a DoD contract (including 
the competition for or negotiation of a contract~(. Such reprisal is 
prohibited even if it is undertaken at the request of an executive 
branch official, unless the request takes the form of a non-
discretionary directive and is within the authority of the executive 
branch official making the ~equestl:. . ... . .................................. _______________ ... -

(i) The use of the term "contractors" shall mean "contractors and · -.. 
-

lsubcontractor!!l."l ................. ____ ....................... __________ ............. , -· . . 

(2) Entities to whom disclosure may be made] 

(i) A Membex of Congress or a representative of a committee of Congress. 

Hi) A rei,*Peeestative ef a eemmittee ef CeogPeee. 

(iii) An Inspector General that receives funding from or has ovenight over 
contracts awarded for or on behalf of DoD. 

(i[ii)llll) The Government Accountability Office .. 

([i)v) A DoD employee responsible for contract oversight or management. 
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(vi) An authorized official of &n~the Department of Justice( or 
other law enforcement agency). 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 

[(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.) 

(3(4)) [Contracting officer action.s. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

[(a) An.y employee of a contractor or subcontractor who believes that he 
or she has been dischanz:ed. demoted. or otherwise discriminated against 
contrary to the policy in 203.903 may file a complaint with tbe Inspector 

General of the Deoartment ofiDefenseageoey !hat «!:~!ftJ:ded !h~ ~~Dlft~M· .... <: Comment [w4]: IOusc2.cQ9(bltll 

(b) The complaint shall be sined and shall contain­
(1) The name of the contractor; 
(2) The contract number. if known; if not. a description reasonably 

sufficient to identify tbe contract(s) involved; 
(3) The substantial violation of law giving rise to the disclosure; 
(4) The nature of the disclosure giving rise to the discriminatory act, 

including the party to whom the information was disclosed; and 
(6) The specific nature and date of the reprisal. 
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agaiast eont:FGl'Y to the J)oliey in 203.903 may file a eomJ)laiat with the DoD 
Iasfleeto:F f<;eaera( . .. ... ... _________________ ..... . .. . . 

203.905 Procedures for investigating complaints. 

The following preeeEhuee apply &e DeD iaetead ehhe preeed\lree at FA& 3.909: 

(1) [Un.less t)~be [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
]DoD Inspector General will make a determma~B as te wJ:telheP a eempl&iat i.e 
lri•,•olowe or merite fw.theF investigatiea(e the complaint) . 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
comp taint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period (, up to 180 days, as agreed upon with the 
complainant] &e whiea the pereen ewemitting the eemplaint ag:Feeel . ..._ ________ _ ..... ---

[(4) Tbe DoD Inspector General may not respond to any inquiry or 
disclose any information from or ahout any person alleging the reprisal, 
except to the extent that. such response or disclosure i~r-
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(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required hy any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under 10 U.S.C. 2409 as 
implemented by DFARS subpart 203.9~his seetien !mor~-~!!~~--tJ~!'ee yean 
after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at paragraph (e) of 5 U .S.C. 1221, 
Individual Right of Action in Certain Reprisal Cases) ift-sball be 
controlling for the purposes of any investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination bas occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head ofthe ageru:y-

---+t(i)J-Sl;( s}hall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and [shall take one or more of the following actions! 

(i) Order the contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the position that 
the person held before the reprisal. together with compensatory 
damages (including back pay), employment bene·fits, and other 
terms and conditions of employment that would apply to the 
person in that position ifthe reprisal bad not been taken. 

(iii) Order the contractor to pay tbe complainant an amount equal to 
the aggregate amount of all costs and expenses (including 
attorneys' fees and expert witnesses' fees) that were reasonably 
incurred by the complainant for. or in connection with , bringing 
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the complaint regarding the reprisal, as determined by the head 
of t.he agency.) 

@.Sha-Y-i.es\:le an oroeF Eienyiag relief-et~!l-ta*e-e~·e of tfie aetieas 
sooei;fie~ iA F.'\R 3.906(al. 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.( An action under this authority may not be broug.bt more than 
two years after the date on which remedies are deemed to have been 
exhausted.) 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409~.... .. . ................. .... ~ 

((4) Reprisal is prehibit.ed1 eve& if it is u.BdeFtakea at tdle requ.est el a 
DeD eP t\dmi~ci&lr-ttnless the Fellu-est tftltes the farm efa 
&eadiset'eU&&Il:Fy dil'eetiw.·e ODd-is-w-ithin the aathaFity ef the DeD-61' 
AdministPatieu effieia:l maki~~~ ..................................................... , 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition ot employment. 

203.907 Classified information. 

As provided in section 827{h) oftbe National Defense Authorization Act 
f()r Fiscal Year 2013, nothing in this coverage provides any rights to 
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disclose classified information not otherwise provided by law te diselese 
elassified iafepmatiea.) 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblowe.r Rights, in all solicitations and contracts. 

* * ••• 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

••• * * 

252.203-7002 Requirement to Inform Employees of' Whistle blower Rigbb. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPWYEES OF WHJSTLEBWWER RIGHTS 
(.JAN 2009(DATE)) 

[a] This contT8Ct and employees working on tltis contract will be subject to the 
enhanced rontractor emplovee whistleblower prot~tioM at 10 U .S.C. 2409 at~ amendt>d 
by section 827 of the National Defense Authorization Act for Fiscal Year 2013 {Pub. L. 
112·239) and the imPlementing regulation~ at DFAR..<) 20!3}1._. ____________ .. 

lhl.!~~.9R!}~F.~~r apa~ il.tK~F~.!~-~!!l.P.~'?Y.~~-~-~ri~b .~~.H!~.P.-!"~~.<?~J:i.~~~-~t~~~tY~.~ 
language or the workforce,) of employee whistleblower rights and protections under 
10 U.S. C. 2409, as described in [s)Subpart 203.9 of the Defense Federal Acquisition 
RE-gulation Supplement. 

~ The Contractor shall include tbe substance of this clause, including 
this paragraph (b), in all subcontracts.] 

(End of clause) 

~ ....... ...... -........................................................... . . ~ 
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DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-AH97 

Defense Federal Acquisition Regulation Supplement; Enhancement 

of Contractor Employees Whietleblower Protections (DFARS Case 

2013-0010) 

AGENCY: ···efense Acqu_i_si l iu~1 li.('<J1 •. i;,t:._ocs Oiyste~·, 

ACTION: 
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60 day• after date of publication in the PBDBRAL RBQISTBR], to 

be considered in the formation of a final rule. 

AODRBSSBS : Submit comments identified by DFARS case 2013-0010, 

using any of the following methods: 

o Regulations.gov: htt2://www.regulations.gov . Submit 

commencs via the Federal eRulemaking portal by entering •oFARS 

case 2013-0010• under the heading ftEnter keyword or In• and , 

selecting •search . • Select the link •submit a Comment• that 

corresponds with •oFARS Case 2013-DOlO.• Follow the 

instructions provided at the •submit a Comment" screen. Please 

include your name, company name (if any}, and "OFARS case 2013-

OOlOH on your attached document. 

o E-mail: d~ars®osd.mil . Include DFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372- 6094. 

o Hail : Defense Acquieition Regulations System, Attn: Ms. 

Meredith Murphy, OUSO(AT&L}OPAP/DARS, Room 38855, 3060 Defense 

Pentagon, washington, DC 20301- 3060. 

Comments received generally will be posted without change to 

htto://www.regulations.gov, including any personal information 
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provided. To confirm receipt of yo~r comment(s), please check 

www. r egulations .gov, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail). 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 38855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile S71-372-610l.n 

SUPPLEMENTARY INFORMATION: 

I. Background 

l'he Natief2al :Elefease Al:ltherisatiea Aet fer Fieeal Year 41913 

(Pl:lS. L. 1Hl ~39, ef2aeteEl J:a:e~:~ary 01, 1913) eflaeteEl en.'laaeeEl 

whiet:leblm~er flreteetieftf! fer ee:etraeter a:ea el:l:beeatraeter 

emf3leyeee i:e separate, bl:lt parallel, eeetieae of N:Elhl\ fer titles 

10 ana H a!Je:eeiee, respeeth•ely. 'Pftese eftha:eeea ... ·A:istleelo\,'er 

preteetie:es are beia! implemented by twe DFARS (fer title 10 

a!eneies) a:eEl t\•~ FAR (fer ti tle 41 a!eaeiee) eases which are 

iaaepeaaeat, bl:lt parallel, lfl:llemakiB!B beeal:lee of eeme miaor 

aiffere:eees i:e the operatiea:s ef the \:I::AElerlyi:e!J !statutes! . ................ ,.,..,. 
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DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authori zation Act for Fisca l Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

~Enhancement of Whistleblower Protections for Contractor 

Employees , ~ made extensive changes to 10 u.s.c. 2409, entitled 

~contractor employees: protection from reprisal or disclosure of 

amended paragr aph (k) of 10 U.S.C. 2324, entit l ed "Allowabl e 

costs under defense contracte,H will be addressed under a 

s eparate DFARS case. 

The National Defense Aut horization Act for Fiscal Year 2013 

(Pub. L. 112-239, enac~ed January 2 , 1013) enacted enhanced 

whistleblower protec t ions f o r con~ractor and subcontractor 

employees in separate , but parallel , sections of NOAA for tit l es 

a nd two FAR (for title 41 a enc ies) cases which are 
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independent, but parallel, rulemakings because of s ome mi 

differences in the o erations of the underl in 

~Paragraph (g) of section 827, which amended paragraph (k) ~. 

of 10 U.S.C. 2324 is being addressed in DFARS Case 2013~0022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

Section 827 of the NDAA for FV 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor whistleblower rules are based on an independent 

statute that applies only to Title 10 agencies. 

Section 828, ~Pilot PErogram for ~nhancement of G£ontractor 

[employee ~histleblowerl PErotection& from reprisal for 

disclosure of certain li.nfona.ticn!.~ ~f the NDAA for. FY 2 Ql.J .. ~.!J.l .. _ 

be implemented in the FAR, see FAR Case 2013-015. Section 828 

establishes a four-year npilot program" to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend the effectiveness of 

41 U.S.C. 4705, "Protection of contractor employees from 

reprisal for disclosure of certain information,~ and its 

implementing regulations at~ee ef FAR 3.901 through 3.906. The 
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F,AR will also incorporate sections 827 (g) and 828 (d) of the NDAA 

for FY 2013 (Pub. L. 112-239). 

Section 827(g) amends 10 u.s.c. 2324(k}, "Allowable coste 

under defense lcontracts] . .:_ ... ~!L~ .. H~~ .. l!~~;.r..!~-~9.;.~~~--~~~.(~L ........... -1·{ ~l!!l!a..t-llllt•_..., 
amende 41 u.s.c. 4310, "Proceedings cost not allowable," to 

address legal costs incurred by a contractor in connection with 

a proceeding commenced by a contractor employee submitting a 

complaint under the applicable whistleblower statute~ (10 

U.S. C. 24 09 or 41 U.S. C. 14 7121_, .!~~~~~~.Y.~J.Y.L: .... ~.~~--.f:'~ .. f~~~-------·-----1 ·{ e-.-t(M)I,..,.._--,. .. ......., 

2013-017, entitled Allowability of Legal Costs for Whistleblower 

Proceedings. 

II. Discussion 

The current FAR address whistleblower protections T.Ae e~FreAt 

FAR aelEireeaee t.Aie s\tbj eet whist leele\ter preteet ieAs 

for contractor employees lat! . ~~P.~f~_}_:.~! ... ~.D:d ___ t.h~ .. !?~!?::unique 

rules are contained in DFARS subpart 203.9, entitled 

•Wbistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 U.S.C. 2409, as amended, and is 

applicable in lieu of , rather than as a supplement to, FAR 

isubpartl 3. 9 . ... 'fh~ __ s.':l.l?P.~-~-~-- ~.<?~~rs t he . .P9.l~_<;:.Y.t .. P.~.<?.~~-~!J.J;'~~ F.C!F .. 
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f il inq and inves tigating c: or:;pl~! :1ts, re:redies, a:-:d t !~e 

presc-rlpt.i.on for the clause at !JFARS 252.2C3·70C2, er.'.it.:ed 

"Rcqtli rement to Inform Employees of Whist:!.eblower Rig!1t s." 

A. Section 827 changes to 10 U.S.C. 2409. Section 827 

~ev:sed 1~ u .S. C. 2 4C9 as ~o~lvws: 

( a / \1: Ame~ded gro~nds ~or d~s~:os~re. 

(a } (2) Amended persons and tmdi es to whom c:sc las :.. :e co:.; : d 

result in repr isal . 

<al D 1 {1\l: Provided a definition of who is deemed to have made 

a dis:-:os~.;re , see 203.9011 \). 

!a: {1) (31: Added p roh:.i:J:'..:..i <':l cl'Jair.st rep:::-isal even if 

undertaken a: req~es: o~ a ~o2 or Ad~!~ist.rat!0r.. 

(b) ( 1 J : Provide d an additional tas:.s 0:1 which ~l~e ::.spec:o::: 

Gene:1al may determine not Lo investigate. 

,b) t2: (B): Provided a I<::porling timeframe for any addit ional 

F€!~Od ~Or investiga:ion. 

( b ) ( 1): Provided spec!::~ exempt:'..or.s tc the p:oh i bi tion against 

disc :osure of ir.format ior: flP'T" o :::- abo:.;1: a:-.y pC't·sor: a lleg ing the 

!epri sa 1. 

(b l ( 'I ) : Added a three yecu Lime l imit for bri r;g i :tg u. -;o,..p:..ai:-~::.. 

-'lil'f!()' · TillS IS 4 l'0'fr0E'TI41.. flt:LlBF.RATJn:. -''0 PRE·DH"J~\0'-\L DHE,SF. .>.CQt:ISiriO~ 
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(c) (1) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

{C) {5): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) (6) : Stated the legal burden of proof to be used. 

{c) (7) : Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 

(e): Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of "abuse of authority.,. 

Additionally, since 10 O.S.C . 2409 was partially implemented in 

FAR subpart 3 . 9 and DFARS 203.903 prior to the NOAA FY 2013 

amendments, and the NOAA FY 2013 implementing regulations at FAR 

3.9 states that it does not implement 10 u.s.c. 2409, some 
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sections of the FAR must now be implemented in the DFARS so that 

all of 10 u.s.c. 2409, as amended, is completely implemented in 

B. P:roposed Changes to DPARS 

The statutory changes to 10 u.s.c. 2409 made by section 927 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemented separately in DFARS case 2013-0022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

The proposed rule would amend DF.ARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definition~£ 

DFARS 203.901, Definitions. 

Minimal amendments are proposed tor DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 
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ar:d certai.n cont racL<..~r· or s~Jbcontractor· management oftici.als o.r 

employees. =~ addit icn. t~e ~reposed r~a~ges tc thi.s SQCtio~ 

wo:1:d i:1.cl.:Jde a clar i t lca::.ion o: what L:onst.:.~utes a 

"disclos~re ." 

CFARS 2 03 .904 is "Jncha~gcd hy ~r.e proposed ru:.e. CFA~S 

203.YC5 ~s p roposed ~o be a~cr.ded to address spcc~!ic rcaso:1.s 

to:- which the Do;) I:-~spector G•::r.era~ wo~..o::.d be :ust.:.fied i:1 :-.o~ 

invcs tigat:r.q a comp l a int o! discrim:!ldtior. or reprisal, add 

::>oD Inspector Gener-a 1 could t<~spo!'ld to ar.y ir:q-Jir·y or disclose 

i!.fo:rma:ior: dbo~t a1leged r C'pr.:..sal. 

-:t:e Yemr.dies a:: IJF'ARS 203.906 are proposed to l::e amended to 

pr<)~ibit 1cprisa : . add a ~ime :imi: for bri:-~g~r:g ar. ac:.ion, ar:d 

stale that the rig~ts ar.d t e med:es provided in CFARS sucpart 

2C' 3 . 9 ca:mot be wa i v<~d. Paragraph (hi of section 821 provides 

~hac :-:otr.i:.g ir. en~ new :..aw !':'e]' be <'or:str~ed ~.c ;-rovide d!.y 

rights to disclose c;.assifind inf o rma.Lior: noL othen.r isP. provided 

l:y :aw. ·:·ras :m:=-or::ar.c caveat has bC'c~ i:-:cluncd ::-. a r:cw 

s ection ~~03.907, e :1titled "C:a!;s.:fied ir::ormation . ~ 
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subpart 203.9, ~whistleblower Protections for Contractor 

Employees.H The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

-Requirement to Inform Employees of Whistleblower Rights.H 

The rule will apply to all entities, small as well as 

large, at the prime contract and subcontract level. However, 

not all entities will have a situation occur that requires an 

employee to use the whistleblower provisions. Given that a 

whistleblower employee may work for any s ize business, t he 

impact on small businesses is directly associated with the 

number of whistleblowers it employs. There is no way to predict 

this number in advance. However, a small entity could be 

impacted by a whistleblower employee either as a Government 

prime contractor or subcontractor. In addition, the impact on 

an entity is directly related to the seriousness of the alleged 

wrongdoing. 

There are no reporting requirements associated wi t h reporting 

of the wrongdoing as stated in the proposed rule. A firm 

accused of retaliating against an employee whistleblower is 
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The rule does not contain any information collection 

additional requirements that require the approval of the Office 

of Management and Budget under the Paperwork Reduction Act (44 

u.s.c. chapter 35). 

Liet of Subject• in 48 CPR Parte 203 and 252 

Government procurement . 

ll&nuel Quinonee, 

Editor, Defense Acquisition Regulations System . 

AUL,T!ON· Tllb b A CONtlDEI'ITLU., DwnAATIVE. AN.D I"'I£.DOCISJONAL DUI:NSE ACQUISITIOI'I 
at:Gl.LATlO'\S SYSTE!III ooet.M~T. l'fiOT£CTtD FRO" I " UTHOlUZED DUCLOS\.R£ 1'\IJtM.ANT TO Tll£ 
ntU.OO" 0' ..... OII.~TIO"' ACT MD OTRUI L£CA1. AlTTtiORITIES. 11115 DOCU\11" SHALL M>T Iii: 
DISTIUitJT£0 OUTSIDE AlTTHOtU'UD ltUUMAKL'C CMAAl't£1.5 WfTIIOUT Tll£ l'fiiOR A....OVAI. or A 
REJ'ttESEHTATIVL Ot Ttl£ Of.nNS£ ACQUW'TlON R£CtJLATl0~ SVSTE"M. IF YOU IIAVl. ll£C£1VEO THIS 
DOCUMENT IN ERROR. YOU MAY NOT READ, COPY. OISTIUBUT'E, OR US£ THE DOCUMJ:HT OR INFORMATIO"' 
CONTAINED THUl£ !N. n.JilTIJ£1tMOU~ YOU MUST IMJ4t:DIAT£LY NOTII'Y TIJ& S£ND£1l IV REPLY KMAIL OR 
OTU£R MEANS AND TIIUI Dt.U:n : Oil O£$Til0Y ALL COPlU Of THE DOOJML"'T. A."'' D!mJIUTWN Of !UL'I DOCl/MJCII'I liU!SI C'Ot'IJW ID1S LfGEb"D. 

Page 15 or 15 



.__ 
Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Signed By~ 

FYI. 

--Original Message---

Quinones, Manuel Mr OSO A TL 
Monday, April15, 2013 5:19PM 
Murphy, Meredith K Ms OSO ATL 
Williams, Amy, Ms. 050-ATL 
FW: OOJ comments on OFARS Case 2013-0010 --Enhancement of Contractor 
Whistleblower Protections 
2013-010 (P) OIRA 041513 Cmts & Responses.docx; 2013-0010 OFARS text (p) OIRA 
reyised 041513 doc 

l(b)(6) 

From: Quinones, Manuel Mr 050 ATL 
Sent: Monday, April15, 2013 5:18 PM 
To: 'Seehra, Jasmeet' 
Cc: FN-OMB-DFAR Rules 

Subject: RE: DOJ comments on DFARS Case 2013-D010 --Enhancement of Contractor Whistleblower Protections 

Ms Seehra, 

Please find attached the matrix with DoD's responses to comments from the National Courts arid the associated revised 
draft DFARS proposed rule. 

Please contact me for any questions or if you need additional information. 

V/r, 

Manny Quinones 
l(b)(6) I 

-----Original Message-----
From: Seehra, Jasmeet ~(b)(G) 
Sent: Tuesday, April 09, 2013 21-:-=oo:-1 ':::"PM:-:-----------' 

To: Quinones, Manuel Mr OSD All; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Hinchman, Robert (OLP) 
Subject: DOJ comments on DFARS Case 2013-0010 -- Enhancement of Contractor Whistleblower Protections 

National Courts offers the following comments about the proposed DFARS: 

(1) 10 USC 2409(a), as amended, provides that an agency may not take 
action in reprisal for a variety of activities, including disclosure of "a substantial and specific danger to public health or 
safety." The new implementing regulation, however, at section 203.901, states that "reprisal means discharging, 
demoting, or otherwise discriminating against an employee for disclosing that the employee reasonably believes is 
evidence of gross mismanagement, gross waste, an abuse of authority, or a violation of law, rule, or regulation related 
to a DoD contract!' 

1 



• 
Thus, the regulation is narrower tha~he statute in that it does not include the ~vision of the statute pertaining to "a 

substantial and specific danger to public health or safety," and it is unclear whether that language was omitted from the 
regulation inadvertently or intentionally. 

(2) The statute, as amended, expressly applies to employees of 
contractors or subcontractors. The proposed implementing regulations, however, do not consistently reference 
subcontractors and may lead to confusion. First, section 203.904, which retains its pre-amendment language, states 
that "any contractor employee who believes he or she has been discharged, demoted, or otherwise discriminated 

against contrary to the policy in 203 903 may file a complaint with the DoD Inspector General." It may be appropriate to 
add the words "or subcontractor" to this provision, because the regulation referenced, 203.903, applies to employees of 
subcontractors. 

Second, section 203.905 retains language requiring the DoD Inspector General, upon determining that a complaint 
merits further investigation, to notify and provide a written report to the "complainant, the contractor alleged to have 
committed the violation, and the head of the agency." Again, it may be appropriate to add the words "or subcontractor" 
to this subsection. 

Third, the remedies provision of the regulation, section 203.906, retains language potentially implying that the remedies 

provided by the statute do not apply to subcontractors. The language states, in pertinent part, that "the head of the 
agency ... [s]hall determine whether sufficient basis exists to conclude that the contractor has subjected one of its 
employees to a reprisal as prohibited by 203.903 .. 

" If the remedies were also intended to apply to subcontractors, the regulation should reference subcontractors. 

Finally, the proposed rule indicates that contract clause 252.203-7002 is to be amended to require contract clauses 
mandating that subcontractors "inform employees in writing of their whistleblower 
rights." See Proposed Rule at p. 7. The new clause states: 

(a) The Contractor shall inform its employees in writing, in 
the predominant native language of the workforce, of employee whistleblower rights and protections under 10 U.S.C. 
2409, as described in subpart 203.9 of the Defense Federal Acquisition Regulation Supplement. 

(b) The Contractor shall include the substance of this 
clause, including this paragraph (b), in all subcontracts. 

2 



Murphy, Meredith K Ms OSD ATL 

from: Woodward, Noell DlA CIV GENERAL COUNSEL I(b)(G) 
Tuesday, February OS, 2013 12:46 PM ....._ _______ ___. Sent: 

To: Murphy, Meredith K Ms OSD ATL 
• Subject: RE: Draft Proposed Rule, DFARS Case 2013-DOlO, Enhancement of Contractor 

Whistleblower Protections 

Meredith, 

I don't have any comments. 

Noell. Woodward, Associate General Counsel 
l(b)(6) 

----Original Message---

From: Murphy, Meredith K Ms OSD ATL ..,.[m;.:.:a:..:.:il'-="tol9.(-b)_(6_l _______ ...J 

Sent: Tuesday, February OS, 2013 11:51 AM 
To: Vogt, Robert; Ross, Sandra, Ms, 050-ATL; Rivest, Mark A COL MIL USA OTJAGI(b)(G) 
Woodward, NoelL DlA CIV GENERAL COUNSEL '------------' 

Subject: RE: Draft Proposed Rule, OFARS Case 2013-D010, Enhancement of Contractor Whistle blower Protections 

Thanks. I'll take care of it. 
Regards, 
Meredith 

----Original Message--­
From: Vogt, Robert 
Sent: Tuesday, February OS, 2013 11:43 AM 

To: Murphy, Meredith K Ms OSD ATL; Ross, Sandra, Ms. OSD-ATL; Rivest, Mark A COL MIL USA OTJAG 
l<b)(6) I 
Subject : RE : Draft Proposed Rule, OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Meredith, 

On page 3 of the third attachment showing the draft proposed rule under "SUPPLEMENTARY INFORMATION:", I. 
Background, I recommend changing first sentence to read: 

"DoD is proposing to revise the DFARS to implement a policy enhancing the whistle blower protections for contractor ... " 

Other than that, f concur with submission of the proposed rule for consideration by the OAR Council. 

Thanks, 

Bob Vogt 
Associate Counsel 
DCMA Contract Integrity Center (CIC) 
carson Office 

l(b)(6) 

1 
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" 
CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. It may contain Information 
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain 
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or 

other laws. It is intended solely for the use of the recipient for a specific purpose. Oo not forward or otherwise 
distribute this message without prior authorization from the Office of Counsel. 

A ITORNEY WORK PRODUCT /COMMUNICATION 

--Original Message--
From: Murphy, Meredith K Ms 050 ATL 
Sent: Friday, February 01, 2013 6:20AM 
To: Ross. Sandra. Ms, OSD-ATL: Vogt. Robert: Rivest. Mark A COL M IL USA OTJAd (b)(S) 

l(b)(6) I • ...... ______ _, 
Subj ect: Draft Proposed Rule, DFARS Case 2013-DOlO, Enhancement of Contractor Whistleblower Protections 

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date. 
Please let me know if you want your name listed as a participant on this case. 

SUSPENSE: Tuesday, February 4, 2013, noon 

Please review the attached materials and provide me with your comments or concurrence Nl T than noon on Tuesday, 

2/4. 
There shouldn't be any surprises in the materials, but if there are, let me know because they were inadvertent. 

Thanks again to all who participated in yesterday's telecom. 

Regards, 
Meredith 

2 
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!:!!!,rehy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 

Subject: 

Meredith, 

Vogt. Robert 
Tuesday. February 05, 2013 11:43 AM 
Murphy. Meredith K Ms OSD A TL: Ross. Sandra. Ms. 050-ATLj Rivest, Mark A COL MIL 

l(b)(6) I 
RE: Draft Proposed Rule. DFARS Case 2013-0010, Enhancement of Contractor 
Whistleblower Protections 

On page 3 of the third attachment showing the draft proposed rule under "SUPPLEMENTARY INFORMATION:", I. 
Background, I recommend changing first sentence to read: 

"DoD is proposing to revise the DFARS to implement a policy enhancing the whistleblower protections for contractor ... 1' 

Other than that, I concur with submission of the proposed rule for consideration by the DAR CounciL 

Thanks, 

Bob Vogt 
Associate Counsel 
DCMA Contract Integrity Center (CIC) 
Carson Office 

l(b)(6) I 
CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. It may contain information 
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain 
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or 
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise 
distribute this message without prior authorization from the Office of Counsel. 

AITORNEY WORK PRODUCT/COMMUNICATION 

-----Origina I Message····· 
From: Murphy, Meredith K Ms OSD ATL 
Sent: Friday, February 01, 2013 6:20AM 
: a · Ross Sandra M s OSD-AI I ·\/apt Robert · Bjyest Mark A COL MIL USA OTJA~(b)(6) tb)(6) I .._ ______ _, 
Subject: Draft Proposed Rule, DFARS Case 2013·D010, Enhancement of Contractor Whistleblower Protections 

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date. 
Please let me know if you want your name listed as a participant on this case. 

SUSPENSE: Tuesday, February 4, 2013, noon 



• - _, 
Please review the attached materials and provide me with your comments or concurrence NLT than noon on Tuesday, 
2/4. 
There shouldn't be any surprises in the materials, but if there are, let me know because they were inadvertent 

Thanks again to all who participated in yesterday's telecom. 

Regards, 

Meredith 

2 



.Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 

Rivest, Mark A CIV (US'-J(b-)(_6l _______ __, 

Wednesday, January 30, 2013 4:14 PM 
Murphy, Meredith K Ms OSD A TL 
Accepted: DFARS Case 2013·0010, Enhancement of Contractor Whistleblower 
Protections (UNCLASSIFIED) 

1 
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Murphy, Meredith K Ms OSD ATl 

From: 
Sent; 
To: 

Vogt, Robertl(b)(S) 
Monday, Janu._a_ry_2'="l8~, ~2~01=""'3:""'7~:04~P=-=M-:---' 

Murphy, Meredith K Ms OSO A TL 
Subject: RE: OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Meredith, 

I noticed several revisions that you may wish to make to the final draft. 

First, under the 5th attachment, entitled "OFARS Case 2013-0010, Enhancement of Contractor Whistleblower 
Protections, Proposed Rule", on page 3 under subparagraph (1) below "203.905 Procedures for investigating 
complaints'\ I inserted a '\ " (comma) after word "frivolous .. in second line and deleted the word "or" that is immediately 
after the word "frivolous". 

Secondly, it looked like there was an extra space in the fourth line of this subparagraph between words "judicial" and 
"or". If so, you may wish to delete. 

Third, at top of page 5 in this 5th attachment, it reads "(6) The legal burden of proof specified at 5 U.S.C. 1221(e)". I 
reviewed 5 U.S.C. 1221(e) but it is unclear as to what is meant by the term "legal burden of proof' and we may wish to 
clarify. 

In the 6th attachment containing as the top line "(Billing Code 5001-08-P)", the letter "e" in the word "Enhancement" 
should be capitalized in the fifth line under the section entitled "1. Background". 

Thanks, 

Bob Vogt 
Associate Counsel 
OCMA Contract Integrity Center (CIC) 
Carson Office 

l(b)(6 ) 

CONFIDENTIALITY NOTICE: This email originates from the OCMA Office of General Counsel. It may contain information 
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain 
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or 
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise 
distribute this message without prior authorization from the Office of Counsel. 

ATTORNEY WORK PRODUCT/COMMUNICATION 

---Original Message-----
From: Murphy, Meredith K Ms OSO ATl 
Sent: Thursday, January 2.4, 2013 11:49 AM 

1 
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-. 
To; Ross, Sandra, Ms, OSD-A TL; vo:t'Robert; 'noel(b)(S) « I Rivest, Mark A COL 
MIL USA OTJAQ(b)(6) I '-----------------1 
Subject: DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
Importance: High 

You are the current members of the DFARS Debarment, Suspension, and Business Ethics Committee. We are working 
with the Navy and Air Force DARC members to replace the members from their Service who have recently left/retired. 

In the meantime, the National Defense Authorization Act for Fiscal Year 2013, enacted January 2, 2013, as Public Law 

112-239, included a section 827 entitled "Enhancement of Whistleblower Protections for Contractor Employees." 
Section 827 modified 10 U.S.C. 2409 and 10 U.S.C. 2324. I'm attaching copies of section 827 and marked-up copies of 
the two Title 10 provisions. Also referenced in section 827 is the legal burden of proof cited in 5 U.S.C. 1221(e), so that 
provision of the law is also attached. 

As the default chair of the committee, I've tried to make your lives easier by drafting (with the help of Sandy Ross, 
DPAP/CPIC) DFARS text to implement section 827. I've created a cross-walk so that you can quickly see what from 
section 827 is covered where in the draft DFARS and the few sections of the new law that I think should go into the FAR 
(and where they should be placed). Nothing about this is sacred; it's just a draft to kick things off. Please review the 
attached materials and draft FRN in preparation for a conference call committee meeting next THURSDAY, JANUARY 
31st. 

Please let me know by return e-mail or telephone call whether you will be available for a conference call next Thursday 

and, if so, whether the morning or afternoon is preferred. Once I've heard back from you all, I'll set up a conference call­
in number. Of course, you are always welcome to come in person to the OARS offices at the Mark Center in Alexandria 
(strangely, most people aren't keen on doing that). 

Also, please send in any comments to all of the committee members to facilitate communication. 

Thanks for your help on this important case. 

Regards, 
Meredith Murphy 
OUSD/AT&l 
DPAPIDABS 

l(b)(6) 
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52.203-15 Whistleblower Protections Under the American Recovery and Reinvestment Act of 
2009. 

As prescribed in 3.907-7, use the following clause: 

WHISTLE BLOWER PROTECTIONS UNDER THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 
(JUNE 2010) 

(a} The Contractor shall post notice of employees rights and remedies for whistleblower protections 

provided under section 1553 of the American Recovery and Reinvestment Act of 2009 (Pub. l. 111-5) 

(Recovery Act). 

(b) The Contractor shall include the substance of this clause, including this paragraph (b), in all 

subcontracts that are funded in whole or in part with Recovery Act funds. 

(End of clause} 

-
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SUBPART 203.9-WIDSTLEBLOWER PROTECTIONS FOR CONTRACTOR 
E~PLOYEES 

j (Added January IS, 2009) 

; 203.900 Scope of subpart. 

~ ';Z 1 ( o..) This subpart implements 10 U.S.C. 2409 as amended by jection 846 of the National 
Ft : Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181) ~~tion 842 ofthe 
'SO J ~ J National Defense Authorization Act for Fiscal Year 2009 (Pub. L. >110-4 I 'I{' t.'! '62. 

7 
"fl '1-L.o.. 

<;;<::>~ ~ 203.903 Policy. ~J)M\ '\ f"# ZD ~ 
~ .q-1 f4The following policy applies to DoD instead of the policy at FAR 3.903: ( ~~ l l~-
"-.) ~ !5 &>!.. ~~ ~ 
ff.l ~ ~ 1 (I) 10 U.S.C. 2409 prohibits contractor~om discharging, demoting, or 

r \H) ~ ] .i otherwise ·d. jsc. riminating against an employee as a rep.risaJ for disclosing, d ' f' to any of the following entities, infonnation that the employee reasonably , ~ ' i S ~ believes is evidence of gross mismanagement of a DoD contract, a gross ' 
~ ~ ~ waste of DoD funds a-substantial and specific danger to public health or 

f
9S ~ 6 ~ r1 safety, ~~a violatio4'~r l~~lated to a DoD con~ract (including the , • t~ ~I <l competttton for or ~ouatiOn of a contract): ~ rwh, <Y\. ~ 

I :Ji ~ j.: '" , (i)A~embero~; "t~o~-h, ~ :!) ~ 
} j ~ Ill ~ · j o (ii) A representative of a committee of Congress. 

"' J ~ d ~ (iii) An Inspector Gencr~t reeeh•es RiA~i&g iom er hitS 

~. ~ ~ 1 ~ i ::~G·:.::~:c:=:::~ehtifo~BeB. 
t .g i 1 ~s.. 9 

'-..1 . ~.~. l Q... - (v) A DoD employee responsible for contract oversight or 

~ ~;!{ '} 1 i management. 

a j ~ j . - o 3 ~ ~ (vi) An authorized official oh11 -y er the Department of 

~ 
~ ~ ~· -...; Justic.r;~ ~ QA.uJ ¥!0-~.._~ 
'~~-4 ~~ (ri.L,\ Q_ ~ ""'"' Q.\_~ • ~ 

~ 
'-C) (2) A contratting officer who recei~es a com ai . of reprisal of the type 

~ ·S described in para_graph (1} ~fthis ~tion s~an forward it to legal coWlSel 3 d ~ · t or to the appropnate party m accordance wtth agency procedures. 

r f 203.904 P'rocedures ror tiling complaints. 

Q) .'o l~) Q h~i ~ .. ~ ~ ~ Ea A 'i-t.L ~. ~ ~16v r ~~: .. ~ \.~<4-. ~ \'j)I\.LS.~,-+, ~.a·c.h. ,ctu~J ..-L 
.. ~ -0 
~ ~~~c:.t, 
~ 
.!) _. 



In addition to the procedures at FAR 3.904, any contractor employee who believes that he 
or she has been discharged, demoted, or otherwise discriminated against contrary to the 
policy in 203.903 may file a complaint with the DoD Inspector General. 

203.905 Procedures for ial'estigating complaiats. a "-~ ~ 
\S 'F"-

The following proce.dures apply to DoD in~tefof the procedw-es at FAR 3. 905: • n .1 ; 

~ ~lt~ -TD~ .. ~~dl)~ .( 

(1 )jh~spector General will Make a deter=mtRetion ~ te ·v .. hether a ~ 
~Rl~laiet is fr~ous or me+~ furtbeJ""investiga~~~~ j;t.!O ~!(l) 
(2) If the DoD Inspector General determines that a complaint merits ~ 
further investigation. the DoD lns~ctor General will- ~ '"'u.... 

(i) Notify the complainan~ the contractor alleged to have~ ~·l CT\.1 

committed the violation. and the head of the agency: ~ ~.t.d..t.c .. oD uz.... 
~- ~cuJJ~ 
~A,.~tL-0 
~~') 

(iii) Provide a Mitten report of findings to the complainant, the 

(ii) Conduct an investigation; and 

V" contractor alleged to have committed the violation, and the head of 
the agency. 

(3) The DoD Inspector General-

203.906 Remedies. 

(i) Will detennine that the complaint is frivolous or will submit the 
report addressed in paragraph (2) of this section within 180 days 
after receiving the complaint; and 

(ii) lf unable to submit a report within 180 days, will submit the 
report within the additional time perio~o which the person 
submitting the complaint agrees. , l.tf io \ f)O cl....tJ J 

(1) Not later than 30 days after receiving a DoD Inspector General report 
in accord81)ce with 203.905, the head of the agency-

(j) Shall determine whether sufficient hasis exists to conclude that 
the contractor has subjected one of its employees to a reprisal as 
prohibited by 203.903; and 

(ii) Shall issue an order denying relief or shall take one or more of 
the actions specified i~ AR 3.906(a). \ 



.. 
'....~ . 

(2) If the head of the agency issues an order denying relief or has not 
issued an order within 210 days after the submission of the complaint or 
within 30 days after the expiration of an extension of time granted in 
accordance with 203.905(3)(ii), and there is no showing that such delay is 
due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all 
administrative remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity 
against the contractor to seek compensatory damages and other 
relief available under 10 U.S.C. 2409 in the appropriate district 
court of the United States, which shall have jurisdiction over such 
an action without regard to the amount in controversy. Such an 
action shall, at the request of either party to the action, be tried by 
the court with a jury. 

(3) An Inspector General determination and an agency head order denying 
relief under paragraph (2) of this section shall be admissible in evidence in 
any de novo action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of Whistle blower 
Rights, in all solicitations and contracts. 


