


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































The clause prescribed at DFARS 203.9%70 is 252.203-7002,
Requirement to Inform Employees of Whistleblower Rights. The
proposed rule would amend the clause to apply to subcontractors
the specific requirement to inform employees in writing of their
whistleblower rights. In addition, the written notificaction of
employee whistleblower rights and protections would be required
in the predominant native language of the workforce.

III. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and 13563 direct agencies to
assess all costs and benefits of available regulatory
alternatives and, if regulation is necessary, to select
regulatory approaches that maximize net benefits (including
potential economic, environmental, public health and safety
effects, distributive impacts, and equity). BE.Q. 13563
emphasizes the importance of quantifying both costs and
benefits, of reducing costs, of harmonizing rules, and of
promoting flexibility. This is a significant regulatory action
and, therefore, was subject to review under section 6(b) of E.O.
12866, Regulatory Planning and Review, dated September 30, 1993.

This rule is not a major rule under 5 U.S.C. 804.

THIS I8 A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL DEFENSE ACQUISITION
REGULATIONS SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO  THE
FREEDOM OF INFORMATION ACT AND OTMER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE
DISTRIBUTED OUTSIDE  AUTHORIZED RULEMAKING CHANNELS WITHOLUT THE PRIOR APPROVAL OF A
REPRESENTATIVE OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS
DOCUMENT IN ERROR, YOU MAY NOT READ. COPY. DISTRIBUTE. OR USE THE DOCUMENT OR INFORMATION
CONTAINED THEREIN, FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REFLY EMAIL OR
OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT.

ANY IMSTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND.
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IV. Regulatory Flexibility Act

Dob does not cxpect this propesed rule to have a significant
eccnoric Impact on a substaniial number of small entities within
the meaning of the Regulatory Flexipility Act, 5 U.S.C. 6°%, et
seq.. because the rule neither changes the substance of contract
or solicitation procedures ¢r policies nor creates a
whist leblower protection for contracter employees. Such
protections currently exist, and Lhis case will only clarify
cortractors' rights and v‘he remedies available Lo their
employees. However, an initial regulatory flexibility analysis
has been performed and ls summarized as follows:

Dol is proposing to amend the DFARS to imelement amendments to
the existing protections for contractor whistleblower employees
as a result of amendments made by section 827 of the National
Detense Authorization Act (NDAA} for Fiscal Year (FY) 2213.
Sertion 827 of the NDAA for FY 2013% amended 17 U.5.C. 2479 and
1 U.S.C. 2324(k). Section 827 changes are applicable to DoD
and NASA, Each agency will amend i's FAR supplement to
incorporate these provisions. This IRFA pertains oaly o this

OFARS proposed rule. This rule propuses to make revisions to

AVIENEION, THIS 4 & CONHIDENTINL, DELIBFRAVIVE, AND PRE DECISKONAL DFFENSE ACQUISITION
REGULATIONS SYSTEWM POCTMENT. PROTECIED  FHOM UNAUTHOHIZED DISCLOSURE PLHSLANE TO THE
FREEDOM OF INFORMATION ACT ASD OJTHER  LEGAL ATTHORITIES, THIS DOCUMENT  SHALL NOT Bk
PISTHIBLTED 1 IsIDE AUTHORIZED R LEMARKING  CHANTELS WITHOUT THE PRIOR  APPROVAL OF A
HEFRESENTATIVE OF THE DERFENSE ACQUISITION KECULATIONS SYSTRAM. 1F YOU HAMVE KRCEIVED T
(M1 MEST IN ERROR, YOL MAY NOT HEAD, COPY. MISTRIBIUTE, OR LSF THE DOCUMENT OR INFORMATION
CONTAINED THERFIN, FURTIEHMOME, YOU MUST IMMEDIATELY SOTIFY THE SENDER BY HEFIY EMANL OK
OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIRS OF THE DOCLMENT.
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subpart 203.9, “Whistleblower frotections for CorntraclLor
Erployees.” The suppart covers the prlicy, procedures for
tiling and investigating complaints, remedies, and the
prescriptien for the clause at DFARS 53.203 70C2, entitled
"Requirement to Inferm Employees of Whistleblower Righrs.”

The rule will apply to all entitiecs, small as well as
sarge, at the prime contract and stbcontract level., However,
not all entities will have a situation occur that reguires an
employee .0 use the whistlenlinwer provisions. Given that a
whistleblower employee may work for any size business, the
impact on small businesses is directly asscciated with the
number cof whistlebluwers it employs. There is no way Lo predict
this number in advance. However, a small entity could be
impacted by a whistleblower employee cither as a Government
prime centractor or subcontractor. In adéition, the impact on
an entity is direcily related to the seriousness of Lhe alleged
wrongdoing,

Trere arc nc reperiing reguirements associated with reporsing
of the wrongdoing as stated in the proposed rule. A firm

acvcused of retaliating against an employee whistleblower is

ATTENTION, TS I8 A CONFIDENTIAL, DELIBERATIVE. AND PRE-DRCISIONAL DEFENSE ACOQUISITION
REGILALIDNS SYSTEY DOCUMENT, PROTECTED  FROM [SNALUTHORIZED [HSULOSLRE PLRSLANT TO THE
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likely to be required to furrish ruman resources docurentatlon
to disprove the accusation. This documentation, however, wou.d
only be required in the course of an investigation of vLhe
accusat (on, not as a result of a contract clause.

The rule dces not duplicate, gverlap, or conflict with any
orher Federal rules. Because ¢f the terms used .n the statute,
DoD is unable to create alternatives, such as exempling small
entities ar establishing a dollar threshold far ccverage.
Regardless of the size of the business, a whistleblower employee
must be protected from retaliation by his/her employer,

BoZ invites commencs frem small business cencerus and other
interested parties on the expected impact of this rule on small
cotities.

Dol will also consider comments from small entities concerning
the existing regulations in subparts affected by this rule in
accordance with 5 U.S.¢. 610, Interested parties must submit
such commerts separate.y and should cizte 5 1U.S5.C. 6§10 (DFARS
Tase 2013 D010}, in correspondence.

V. Paperwork Reduction Act

NJION; TS 18 A CONVFIDENTIAL, DFIIBERATIVE, AND PRE-DE{ ISIONAL DEFENSE ACQL ISITION
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cicn collcellion
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“agge” e

Murphy, hﬁlr_edith K Ms OSD ATL

From: Quincnes, Manuel Mr OSD ATL

Sent: Wednesday, July 03, 2013 4:40 PM

To: Murphy, Meredith K Ms OSD ATL

Cce: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD ATL

Subject: FW: DFARS whistleblower rule -- Case 2013-D010, Enhancement of Contractor
Employees Whistleblower Protections

Attachments: 130702 ofpp 2013-D010 DFARS text (p) revised 070113.doc; 130702 ofpp 2013-D010
FRN (p) revised 070113 doc

Signed By: (b)E)

Please see the attached file for additional edits from OFPP,

if these are acceptable to DOD, we can place the case in final vetting.

From: Wise, Julia

Sent: Tuesday, July 02, 2013 6:06 PM

To: Seehra, Jasmeet

Cc: FN-OMB-DFAR Rules; Wong, Ray

Subject: RE: DFARS whistleblower rule -- Case 2013-D010, Enhancement of Contractor Employees Whistleblower
Protections

Yes, there a number of additional changes that should be made as we suggest so the case can be approved. Please see
the edits in the attached documents.

From: Seehra, Jasmeet

Sent: Monday, July 01, 2013 4:48 PM

To: Wise, Julia; Wong, Ray; Quinones, Manuel Mr 05D ATL
Cc: FN-OMB-DFAR Rules

Subject: DFARS whistieblower rule -- Case 2013-D013

Thanks.
Julia and Ray -- any other edits?

We're in the middle of the publishing cycle for the spring regulatory agenda so | will probably email you tomorrow once
the name change and deletion of files is completed. Timing slows down a bit in the last phases of publishing.

-----Original Message-----

From: Quinones, Manuel Mr OSD ATL [mailtg
Sent: Monday, July 01, 2013 4:38 PM

To: Seehra, Jasmeet; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL
Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray

Subject: RE: DFARS whistleblower rule -- Case 2013-D013

—

b)(6)




- -’
lasmeet,

We accept the case title name change. Attached is the latest version with recommended name change using baseline
uploaded inte ROCIS. That version had been agreed-upon by OFPP.

| will contact Patricia ad Morgan to take care of the name change.
Please contact me for any questions of if you need anything else.
v/,

Manny Quinones

(b)(®)

----- QOriginal Message-----
From: Seehra, Jasmeet |mai|t§|(b)(s)

Sent; Monday, July 01, 2013 4:03 PM

To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms QSD ATL; Williams, Amy, Ms, OSD-ATL
Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray

Subject; DFARS whistleblower rule -- Case 2013-D013

A couple of things on this case.

Per Julia's email below we need to change the title of this case. I'll have our program manager for rocis take care of it on
this side -- you will not be able change the title of a rule currently under review. Please check in with Patricia Topping's
staff -- Morgan Park who tends to take care of the unified agenda for DOD will need to note this for the fall agenda
submission to OMB.

Julia has revised the FRN and text (see attached}. Please run this through your chop chain. Assuming you are ck with
these changes, you can re-submit the files when | let you know the older ones {uploaded on 6/25}) have been removed
and the title change is completed.

From: Wise, Julia

Sent: Thursday, June 27, 2013 6:50 PM

To: Seehra, jasmeet

Cc; Wong, Ray

Subject: RE: DFARS whistleblower rule -- Case 2013-D013 THE CASE NUMBER IS DFARS Case 2013-D010 {use these

attachments

Hi Jasmeet,

Here is the revised FRN and text for the DFARS Case 2013-D010, Enhancement of Contractor Whistleblower Protections.
We changed the titles in both documents, but please ensure that the title of the case is changed from "Enhancement of
Contractor Whistleblower Protections” to "Enhancement of Contractor Employee Whistleblower Protections.”

Thanks,

Julia



DFARS Case 2013-D010
Enhancement of Contractor Employees Whistlehlower Protections
Proposed Rule

PART 203—IMPROFPER BUSINESS PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

ok ok W W

SUBPART 203.9—WHISTLEBLOWER PROTECTIONS FOR
CONTRACTOR EMPLOYEES

203.900 Scope of subpart.

{ {(a) ]This subpart implements 10 U.S.C. 2409 as amended by [s]Section 846 of
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,]
and [s]Section 842 of the National Defense Authorization Act for Fiscal Year 2009
(Pub. L. 110-417)], and section 827 of the National Defense Authorization Act

for Fiscal Year 2013 (Pub. L. 112-239)}. It is applicable in lieu of, rather = .-~
| Comment [w1]: Normally, the DFARS

than as a supplement to, FAR subpart 3.[9;| S

[ (b) This subpart does not apply to any element of the intelligence
community, as defined in section 3(4) of the National Security Act of 1947
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made -
by an employee of a contractor or subcontractor of an element of the
intelligence community if such disclosure—

(1) Relates to an activity or an element ofer the intelligence
community; or

(2) Was discovered during contract or subcontract services provided to
an element of the intelligence community.

203.901 Definitions.

As used in this subpart—
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“Abuse of authority,” as used in this subpart, means an arbitrary and
capricious exercise of authority that is inconsistent with the mission of
DoD or the successful performance of a DoD contract.

“Reprisal,” see DFARS 203.903(1), Policy.]

203.903 Policy.

(1) —-[Policy. 110 U.S.C. 2409 prohibits contractors [or subcontractors <« =

lfrom discharging, demoting, or otherwise discriminating against an
employee as a reprisal for disclosing, to any of the fellewing-entities[ listed
at paragraph (2) of this section], information that the employee
reasonably believes is evidence of gross mismanagement of a DoD) contract, a
gross waste of DoD funds, [an abuse of autbhority relating to a DoD
contract, ]a substantial and specific danger to public health or safety, or a
violation of law|, rule, or regulation] related to a DoD} contract (including
the competition for or negotiation of a contract):[. Such reprisal is
prohibited even if it is undertaken at the request of an executive
branch official, unless the request takes the form of a non-
discretionary directive and is within the authority of the executive

branch official making the request.

(i) The use of the term “contractors” shall mean “contractors and -

subcontractors.”]

[ (2) Entities to whom disclosure may be made]

(1) A Member of Congress or a representative of a committee of Congress.

(iid) An Inspector General that receives funding from or has oversight over
contracts awarded for or on behalf of DoD.

(i[it]®) The Government Accountability Office.

([ilv) A DoD employee responsible for contract oversight or management,
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(vi) An authorized official of an-ageney-or-the Department of Justice[ or
other law enforcement agency].

[(vii) A court or grand jury.

{viii) A management official or other employee of the contractor or
subcontractor who has the responsibility to investigate, discover, or
address misconduct.)

[(3) Disclosure clarified. An employee who initiates or provides
evidence of contractor or subcontractor misconduct in any judicial or
administrative proceeding relating to waste, fraud, or abuse on a DoD
contract shall be deemed to bave made a disclosure.]

(2[4]) [Contracting officer actions. JA contracting officer who receives a
complaint of reprisal of the type described in paragraph (1) of this section shall
forward it to legal counsel or to the appropriate party in accordance with agency
procedures.

203.904 Procedures for filing complaints.

[(a) Any emplovee of a contractor or Wbcontractor w_m b llevs:_ﬂln_e

b) The complai h e signed and shall contain—
(1) The name of the contractor;
(2) The contract number, if known; if not, a description reasonably
sufficient to identify the contract(s) involved;
3) The substantial vi w giving rise to the disclo

(4) The nature of the disclosure g‘wing rise to the d:scnmmatory act,

{5) The sgeclﬁc nature and date of the reprisal.
(e)—}hadd&wn wthe w&d&m&ak?-\R &%HH&WMHM

_ e —_—_—_—_—
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(a). del

(1) [Unless t]The [DoD Inspector General makes a determination that
the complaint is frivolous, fails to allege a violation of the prohihition in
203.903(1), or has been previously addressed in another Federal or State
judicial or administrative proceeding lmtmted hy the complamant, the
1DoD Inspector General will make-a-determination-as-to-whethers
Favalonear o furt her mvest.lgation[e the complaint]

(2) If the DoD Inspector General determines that a complaint merits further
investigation, the DoD Inspector General will—

(i) Notify the complainant, the contractor alleged to have committed the
violation, and the head of the agency;

(i1 Conduct an investigation; and

(iii) Provide a written report of findings to the complainant, the contractor
alleged to have committed the violation, and the head of the agency.

(3) The DaD Inspector General—
(i) Will determine that the complaint is frivolous or will submit the report
addressed in paragraph (2) of this section within 180 days after receiving the

complaint; and

(ii) If unable to submit a report within 180 days, will submit the report

within the addltlonal time pPl"lDd[, up to 180 days, as agreed upon with the
complainant]-te smplaintBE ]

.--{m[un:whrm.

[{4) The DoD Inspector General may not respond to any inquiry or
disclose any information from or ahout any person alleging the reprisal,
except to the extent that such response or disclosure is—
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(i) Made with the consent of the person alleging reprisal;

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of
Information Act) or as required hy any other applicahle Federal law; or

(iii) Necessary to conduct an investigation of the alleged reprisal.
(5) A complaint may not be brought under 10 U.S.C. 2409 as

implemented by DFARS subpart 203.9this-seetien Emore! than three yvears
after the date on which the alleged reprisal took place.

(6) The legal burden of proof specified at paragraph (e) of 5 U.8.C. 1221,
Individual Right of Action in Certain Reprisal Cases) in-shall he
controlling for the purposes of any investigation conducted by the DoD
Inspector General, decision hy the head of an agency, or judicial or
administrative proceeding to determine whether prohihited
discrimination has occurred.]

203.906 Remedies.

(1) Not later than 30 days after receiving a DoD} Inspector General report in
accordance with 203.905, the head of the agency—

——)-5] s}hall determine whether sufficient basis exists to conclude that the
contractor has subjected one of its employees to a reprisal as prohibited by 203.903;
and [shall take one or more of the following actions:

(i) Order the contracior to take affirmative action to abate the
reprisal.

(ii} Order the contractor to reinstate the person to the position that
the person held before the reprisal, together with compensatory
damages (including back pay), employment henefits, and other
terms and conditions of employment that would apply to the
person in that position if the reprisal had not heen taken.

(iii) Order the contractor to pay the complainant an amount equal to
the aggregate amount of all costs and expenses (including
attorneys’ fees and expert witnesses’ fees) that were reasonahly
incurred by the complainant for, or in connection with , bringing

ATTENTION: THIS 15 A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL DEFENSE ACQUISITION REGULATIONS SYSTEM DOCUMENT,
PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TQ THE FREEDOM OF INFORMATION ACT AND OTHER LEGAL AUTHORITIES.
THIS DOCUMENT SHALL MOT BE DISTRIBUTED OUTSIDE AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A
REPRESENTATIVE OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IN ERROR, YOU MAY NOT
READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY
NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT.

ANY N_OF THIS DOCUM| M TH

PageSof7

o

Comment [w8]: Reference to statute is more
definitive than "this section™.




the complaint regarding the reprisal, as determined by the head
of the agency.]
i) Shall fosdiobin: liefor-shall tal _ Ethe-eti

(2) If the head of the agency issues an order denying relief or has not issued an
order within 210 days after the submission of the complaint or within 30 days after
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and
there is no showing that such delay is due to the bad faith of the complainant—

(i) The complainant shall be deemed to have exhauated all administrative
remedies with respect to the complaint; and

(ii) The complainant may bring a de novo action at law or equity against the
contractor to seek compensatory damages and other relief available under 10 U.S.C.
2409 in the appropriate district court of the United States, which shall have
jurisdiction over such an action without regard to the amount in controversy. Such
an action shall, at the requeat of either party to the action, be tried by the court
with a jury.[ An action under this authority may not be brought more than
two years after the date on which remedies are deemed to have been
exhausted.]

(3) An Inspector General determination and an agency head order denying relief
under paragraph (2) of this section shall be admissible in evidence in any de novo
action at law or equity brought pursuant to 10 U.S.C. 2409(9).

(5) The rights and remedies provided for in this suhpart may not be
waived by any agreement, policy, form, or condition of employment.

203.907 Classified information.

As provided in section 827(h) of tbe National Defense Authorization Act
for Fiscal Year 2013, nothing in this coverage provides any rights to

vl
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{ comment [w9]: What about 10 usc 2409 (c}{4)

and (5} re enforcamant? (se= FAR 3.907-6{d) and
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MEED TO ADD PARAGRAPH on enforcement, 10 USC
240%(c)(4) and (5). itis currently covered by FAR
3.507-6{d) and {e) which will NO LONGER be
apoticable to DOD (title 10 agencies) with FAR

protections.,

Placement of proviuion for enforcement.
recommended (o be part of remedies per satuts,

I

Comment [w10]: Duplicstive of policy
matemnent, 203,903, Delete




disclose clasgified jnformation not otherwise provided by law-to-diselese
elessifod-informating.]

203.970 Contract clause.

Use the clause at 252.203-7002, Requirement to Inform Employees of
Whistleblower Rights, in all solicitations and contracts.

LA 2 SR A%

PART 252 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES

& % o & &

252.203-71002 Requirement to Inform Employees of Whistleblower Rights.
As prescribed in 203.970, use the following clause:

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS
(FAN-2000[DATE])

[a] This contract and e ' act wi ]
mmmmumgmwer omtmuo%t 10 U.SC 2~zmm_ng_d
ion 827 i Fis } (Pub. L.

JIb] The Contractor shall inform its employees in writing], in the predominant native _
language of the workforee,] of employee whistleblower rights and protections under
10 U.S.C. 2409, as described in [s]Subpart 203.9 of the Defense Federal Acquisition
Regulation Supplement.

[ec] The Contractor shall include the substance of this clause, including
this paragraph (b), in all subcontracts.]

Comment [wl12]: NEED TO ADD IN DFARS,

/| paraliel clauses to FAR 52.212-4, 52.203-15, snd

" | 522046

(End of clause) /
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from FAR rubemuking m implement enhanced
whisthehiowsr protections.
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(Billing Code 5001-06-P}
DEPARTMENT OF DEFENSE
Defense Acquisition Regulationa System
48 CFR Parts 203 and 252
RIN 0750-AH97
Defense Federal Acquisition Regulation Supplement: Enhancement
of Contractor Employees Whiastleblower Protections (DFARS Case
2013-D01Q}

AGENCY: efense Acguisition Roegqulatlons System, Uepartment of

SUMMARY :

el s proposing Lo ame
Regulaliun Supplement {DFARS! Lo lmplement statut: vy amondventa

cooWhistloblowey protections tor contractor and suboontracior

aerinyees

DATES:
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i writing to the addross shownn Delow oo or Defs i [Inspert date
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60 days after date of publication in the FEDERAL REGISTER], to
be considered in the formation of a final rule.

ADDRESSES: Submit comments identified by DFARS Case 2013-D010,
using any of the following methods:

© Regulations.gov: http://www.regulations.gov. Submit
comments via the Federal eRulemaking portal by entering "Imilts

Case 2013-D010* under the h.lding' "Enter keyword or ID" and
selecting “Search.” Select the link “Submit a Comment” that
corresponds with “"DFARS Case 2013-D010.” Follow the
instructions provided at the *Submit a Comment” screen. Please
include your name, company name (if any), and “DFARS Case 2013-
D010” on your attached document.

o E-mail: dfars@osd.mil. Include DFARS Case 2013-D010 in the

subject line of the message.
o Fax: 571-372-6094.

o Mail: Defense Acquisition Regulations System, Attn: Ms.

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B855, 3060 Defense
Pentagon, Washington, DC 20301-3060.

Comments received generally will be posted without change to
http://www.regulations.gov, including any personal information




provided. To confirm receipt of your comment{s), please check

www.regulations.gov, approximately two to three days after
submission to verify posting (except allow 30 days for posting
of comments submitted by mail).

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense
Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3BE55,
3060 Defense Pentagon, Washington, DC 20301-3060. Telephone
571-372-6098; facsimile 571-372-6101.”

SUPPLEMENTARY INFORMATION:




DoD is proposing to amend the DFARS to implement a policy
enhancing the whistleblower protections for contractor employees
as modified by section 827 (except paragraph (g)) of the
Kational Defense Authorization Act for Fiscal Year 2013 (Pub. L.
112-239, enacted January 2, 2013). Section 827, entitled
“Enhancement of Whistleblower Protections for Contractor
Employees,” made extensive changes to 10 U.S.C. 2409, entitled
“Contractor employees: protection from reprisal or disclosure of

certain {information.” Paragraph (gq) of section 827, which
amended paragraph (k) of 10 U.S.C. 2324, entitled “Allowable

costs under defense contractse,” will be addressed under a
separate DFARS case.

The National Defense Authorization Act for Fiscal Year 2013

(Pub. L. 112-239, enacted January 2, 1013) enacted enhanced

whistleblower protections for contractor and subcontractor

loyees in te, but allel, sections of NDAA for titles

10 and 41 agencies, respectively. These enhanced whistleblower

pmtecti%‘ée%ng encé';éd &o&# D

FURTHERMORE. YOU MUST
THEN DELETE OR DESTROY ALL

MSTRI




independent, but parallel, rulemakings because of some mifior au ‘%«J\' K

differences in the operations of the underlying statu

Fhis—Paragraph {(g) of section 827, which amended paragraph (k) =

of 10 U.5.C. 2324 is being addressed in DFARS Case 2013-D022,

Allowability of Legal Ccats for Whistleblower Proceedings.
Section 827 of the NDAA for FY 2013 created a standalone statute
for PoD that is not dependent on the FAR coverage. The DoD
contractor whistleblower rules are based on an independent
statute that applies only to Title 10 agencies.

Section 828, "Pilot Pprogram for Eenhancement of €contractor

[employee Wwhistleblower] Pprotectione from reprisal for

disclosure of certain information, ” of the NDAA for FY 2013 will _ {m{i@mw;

be implemented in the FAR, see FAR Case 2013-015, BSection 828
establishes a four-year *pllet program” to provide enhanced .
whistleblower protections for employees of civilian agency

contractors and subcontractors and suspend the effectiveness of

41 U.5.C. 4705, “"Protection of contractor employees from

reprisal for disclosure of certain informaction,” and ite

implementing requlaticns atuse—ef FAR 3.901 through 3.906. The

ATIENLION:  THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL DEFENSE ACQUISITION
REGULATIONS SYSTEM DOCUMENT. PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE
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DISTRIBUTED OUTSIDE AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A
REPRESENTATIVE OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS
DOCUMENT IN ERROR, YOU MAY NOT READ. COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION
CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR
OTHER MEANS AND THEN DELETE OR nmuov ALL COPIES OF THE DOCUMENT.
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FAR will alsc incorporate sections 827(g) and 828 (d) of the NDAA
for FY 2013 {Pub. L. 112-239),

Section 827(g) amends 10 U.S5.C. 2324(k), “Allowable costs

under defense [contracts.” 1In a like manner, section 828 (d)

........

amends 41 U.5.C. 4310, “Proceedings cost not allowable,” to

address legal costs incurred by a contractor in connection with
a proceeding commenced by a contractor employee submitting a
complaint under the applicable whistleblower statuteekien (10

U.S.C. 2409 or 41 U.$.C. @712, respectively). See FAR Case

2013-017, entitled Allowability of Legal Costs for Whistleblower
Proceedings.
II. Discussion

The current FAR address whistleblower protections The—eurrent

for contractor employees jat| subpart 3.9, and the DoD-unique

rules are contained in DFARS subpart 203.%, entitled
“Whistleblower Protections for Contractor Employees.” DFARS
subpart 203.9 implements 10 U.S.C. 2409, as amended, and is

applicable in lieu of, rather than as a supplement to, FAR

3.9. The subpart covers the policy, procedures for |




filing and investigating complaints, reredies, and the
prescription for the clause at DFARS 252.223-70C2, entitled
"Requirement to Inform Employees of Whistleblower Rights.”

A. Section 827 changes to 10 U.S.C. 240%. Section 827
revised 12 U.S.C. 2409 as follows:
{aji11}: Amended grounds for disclosure.
ta}{2): Amended persons and bodies to whom disclosure could
result in reprisal.
{a} (71 {A}: Provided a definition of who is deemed to have made
a discliosure, see 202.90313) .

fa; {3) {8): Added prohibilion against reprisal even if

5

undertaken at regquest of a Dol or Administration.
(b1 {1): Provided an additional kasis on which (he Inspechor
Gencral may determine not to investigate.

1b} 12! (B): Provided a rceporting timeframe for any additional
rexiod {or investigation.

{b)t3): rovided specif:c¢ exemptions tc the pronibition against
disc.osure of informatiorn froT or aboutr any person alleging the
reprisal,

(b} {(4): Added a three year time limit for bringing a —corplaint.

ATTENLION; THES 15 A COSFIDESTIAL. DELIBERATIVE. ASND PRE-DECISIONAL DEFESSE ACQUISITION
REGL LATIONS SYSTEM DOCEMENT, PROTRCTED  FROM ENAUTHORIZED DIS TOSURE PURSUANT TO THE
FRFEDUOM OF INFORMATION ACT ASD OTHER  LEGAL AUVTHORITIES, THIS  DOCLMENT  SHALL  MOT BE
BISTRIBUTED (M TSIDE  ALTHORIZFD RV EMAKING CHANMELS WITHOIT  THE  PRIOR  APPROVAL OF A
REFRESYSTALIVE OF THE DEFENSE ACQUINITION RFGILATIONS S3KTEM. IF YOL HAVE RECEIVED THIN
DO MENF BN ERROR. YOL MAY NOT READ, COPY, DISTRIBL TE. OR 08E THE DOCUMESNT OR INFORMATION
CONTAINED THEREIN, FURTHERMOHRE, VOU MUST IMMEDIATFLY ~OTHFY THE SENDER BY HEPLY EMAN OR
OFHFH MEANS AND THEN DELEFE OR DRSITROY ALF COPIFS OF THE DOCL MENF,
ANY DISTRIBUTION OF THIS DOCT MENT MLST CONTAIN TS EEGEND.
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{e) (1) (B): Modified the types of damages that may be ordered.
{c}{2): Created a two-year time limit from bringing an action
if remedies have been denied or after remedies are deemed Lo
have been exhausted.

(c) (4): Expanded on the types of relief that may be granted
when a perscon fails to comply with an order for relief.

(e} (5): Clarified that filing an appeal generally may not be
grounds for staying enforcement of the order.

{(c) (6): Stated the legal burden of proof to be used.

(e) (7): Prohibited any waiver of the rights and remedies in the
statute.

{d) Added a new requirement to notify employees of their rights
and remedies.

{e): Created an exemption for elements of the intelligence
community.

(g) (6) : Added a definition of “abuse of authority.”

Additicnally, since 10 U.S.C. 2409 was partially implemented in

FAR subpart 3.9 and DFARS 203.903 prior to the NDAA FY 2013

amendments, and the NDAA FY 2013 implementing regulations at FAR

3.9 states that it does not implement 10 U.S5.C. 2409, scme

A | m [ DE] SITIC
] mmm mmmmmmm m
mmmmmm WML“A
REPRESENTATIVE OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU HMAVE RECEIVED THIS
DOCUMENT IN ERROR, YOU MAY NOT READ, COPY, mmuﬂmmmmnm
CONTAINED THEREIN. mmmmmvmm SENDER BY REPLY EMAIL OR
mwmmmmwmmw DOCUMENT.




sections of the FAR must now be implemented in the DFARS so that

all of 10 U.S5.C. 2409, as amended, is completely implemented in

'B. Proposed Changes to DFARS

The statutory changes to 10 U.S.C. 2409 made by section 827
are proposed to be implemented in DFARS subpart 203.%. The
statutory changes to 10 U.S.C. 2324 (k) made by section 827 are

being implemented separately in DFARS Case 2013-D022,

Allowability of Legal Costs for Whistleblower Proceedings.

The proposed rule would amend DFARS 203.900, Scope of subpart,
to add a reference to section 827 and to implement the exclusion
of the intelligence community from applicability of the subpart.
The definltiong”of “abuse of autharity‘ A,n_
Wmﬁr addi&m- to

DFARS 203.901, Definitions.

Minimal amendments are proposed for DFARS 203.903, Policy.
The applicability of the subpart would be expanded to include
violations of rule or regulation and abuse of authority relating

to a DoD contract. The entities covered would be expanded to

include other law enforcement agencies, a court or grand jury,




arnd certain contractor or subcontractor management ofticials or
employees. n additicn, the rroposed changes tc this section
would include a claritication of what constitutes a
*disclosure.”

CFARS 203.904 is unchanged by the proposed rule. LCFARS
203.9C5 is proposed Lo be amcnded to address specific reasons
for which the DoD Inspector (erneral would be justified in net
investigating a complaint of discrimination or reprisal, add
timelines, and clarify the narrow ci:sumstanzes under which the
Dol Ianspector General could respond to any indquiry or disclose
information about alleged reprisal.

The remedies at DFARS 203.906 are proposed to ke amended to
prohibit reprisal, add a time limit for bringing an aclion, and
state that the rights ard remedies provided in LFARS subpart
203.9 canuot be waived. Paragrapn (h} of section 827 provides
that rotning i tne new _aw rey be construed !c rrovide arny
rights to disclose ciassificd informatiorn nol otherwise provided
by Law. Thais imporianct cavear has been included in a new

section 203.907, entitled “Classified information.”

S IENTHON: THIS I% Lt ONFIDENTIAL, DFLIBERATIVE, AND PRE-DECISHINAL DEFESSE ACQL ISITION
RFGLATIONS SYSTEM DOCLMENT, PROTECTED  FROM USALTHORIZED DISCLOSLRE PULRSUANT TO THR
FREEDOM OF INFORMATION ACT AND OTIHR LEGAL At THORITIES. 110% DOCLMENT  SHALL NOT BF
DISTRIBLTED OUISIDE  ALTHORIZED R LEMAKING  CHANSELY WITHOLT THE PRIOAR APPROM AL OF &
HFEPRESENTATIVE OF THE DEFESSE ACQUINSITION REGLLATIINS SYSTEM.  1F YOL HAME RECENED THES
BIKL MENT N FRROR, YOL VAN NOT READ, COPY, DISTRIBL [k, OR USE THE DOCUMENT OR ISFORMATION
CONTAINED THEREIN, FURIMFAMORE, ¥OU MUAT (MMEDIATELY NOTEFY I'HE SENDEH HY REPLY EVafl OR
OTHER MEAND AND THEN DFIFTE OR DESIROY ALL COPIEN O THE DOCEMENT.
ASNY DISTRIBLLION OF THIS IOCLMENT MUST_CONTAIS THES LEGEND.
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Loyees of

the speciflc requ.remons Lo inform employess (0 writ ing ol

witist Iebilower richins,  Tn additicn, the writter notiflication of

. e
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ITI. Executive Orders 12866 and 13563
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IV. Regulatory Flexibility Act
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Page 12 0f 15



subpart 203.9, “"Whistleblower Protections for Contractor
Employees.” The subpart covers the policy, procedures for
filing and investigating complaints, remedies, and the
prescription for the clause at DFARS 252.203-7002, entitled
“Requirement to Inform Employees of Whistleblower Rights.”

The rule will apply to all entities, small as well as
large, at the prime contract and subcontract level. However,
not all entities will have a situation occur that requires an
employee to use the whistleblower provisions. Given that a
whistleblower employee may work for any size business, the
impact on small businesses is directly associated with the
number of whistleblowers it employs. There is no way to predict
this number in advance. However, a small entity could be
impacted by a whistleblower employee either as a Government
prime contractor or subcontractor. In addition, the impact on
an entity is directly related to the seriousness of the alleged
wrongdoing.

There are no reporting requirements associated with reporting
of the wrongdoing as stated in the proposed rule. A firm

accused of retaliating against an employee whistleblower is

THIS 1S A CONFIDESTIAL. DELIBERATIVE. AND PRE-DECISIONAL DEFENSE ACQUISITION
REGULATIONS SYSTEM DOCUMENT, PROTECTED  FROM UNAUTHORIZED DISCLOSURE PURSUANT TO  THE
FREEDOM OF INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SMALL NOT  BE
DISTRIBUTED OLTSIDE ALTHORIZED RULEMAKING CHANNELS WITHOLT THE PRIOR APPROVAL OF A
REPRESENTATIVE OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED TS
DOCUMENT IN ERROK, YOU MAY NOT READ, COPY, ISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION
CONTAINED THERFIN, FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR
OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT.
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V. Paperwork Reduction Act
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The rule does not contain any information collection
additional requirements that require the approval of the Office
of Management and Budget under the Paperwork Reduction Act (44
U.8.C. chapter 35).

List of Subjects in 48 CFR Parte 203 and 252

Government procurement .

Manuel Quinones,

Editor, Defense Acquisition Regulations System.

. R T e e R e —— o
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MurEh!, Meredith K Ms OSD ATL

From: Quinones, Manuel Mr OSD ATL

Sent: Monday, April 15, 2013 5:19 PM

To: Murphy, Meredith K Ms OSD ATL

Ce A Williams, Amy, Ms, OSD-ATL

Subject: FW: DOJ comments on DFARS Case 2013-D010 -- Enhancement of Contractor
Whistlebiower Protections

Attachments: 2013-010 (P) OIRA 041513 Cmts & Responses.docx; 2013-D010 DFARS text (p) OIRA

Signed By: ()6}

FYI.

-—-0riginal Message—--

From: Quinones, Manuel Mr OSD ATL

Sent: Monday, April 15, 2013 5:18 PM

To: 'Seehra, Jasmeet'

Cc: FN-OMB-DFAR Rules

Subject: RE: DOJ comments on DFARS Case 2013-D010 -- Enhancement of Contractor Whistleblower Protections

Ms Seehra,

Please find attached the matrix with DoD's responses to comments from the National Courts and the associated revised
draft DFARS proposed rule.

Please contact me for any questions or if you need additional information.
V/r,

Manny Quinones

(b)(&)

-----Original Message-----
From: Seehra, Jasmeet [mailtd (B)(6)

Sent: Tuesday, April 09, 2013 2:01 PM

To: Quinones, Manuel Mr OSD ATL; Williams, Amy, Ms, OSD-ATL
Cc: FN-OMB-DFAR Rules; Wise, Julia; Hinchman, Robert (OLP)
Subject: DOJ comments on DFARS Case 2013-D010 -- Enhancement of Contractor Whistleblower Protections

National Courts offers the following comments about the proposed DFARS:

(1) 10 USC 2409(a), as amended, provides that an agency may not take

action in reprisal for a variety of activities, including disclosure of "a substantial and specific danger to public health or
safety.” The new implementing regulation, however, at section 203.901, states that "reprisal means discharging,
demoting, or otherwise discriminating against an employee for disclosing that the employee reasonably believes is
evidence of gross mismanagement, gross waste, an abuse of authority, or a violation of law, rule, or regulation related
to a DoD contract.”



Thus, the regulation is narrower tha?{he statute in that it does not include the provision of the statute pertaining to "a
substantial and specific danger to public health or safety," and it is unclear whether that language was omitted from the
regulation inadvertently or intentionally.

(2) The statute, as amended, expressly applies to employees of

contractors or subcontractors. The proposed implementing regulations, however, do not cansistently reference
subcontractors and may lead to confusion. First, section 203.904, which retains its pre-amendment language, states
that "any contractor employee who believes he or she has been discharged, demoted, or otherwise discriminated
against contrary to the policy in 203.903 may file a complaint with the DoD Inspector General.” It may be appropriate to
add the words "or subcontractor” to this provision, because the regulation referenced, 203.903, applies to employees of
subcontractors.

Second, section 203.905 retains language requiring the DoD Inspector General, upon determining that a complaint
merits further investigation, to notify and provide a written report to the "complainant, the contractor alleged to have
committed the violation, and the head of the agency.” Again, it may be appropriate to add the words "or subcontractor’
to this subsection,

Third, the remedies provision of the regulation, section 203,906, retains language potentially implying that the remedies
provided by the statute do not apply to subcontractors. The language states, in pertinent part, that "the head of the
agency. . . [s]hall determine whether sufficient basis exists to conclude that the contractor has subjected one of its
employees to a reprisal as prohibited by 203.903. .

" If the remedies were also intended to apply to subcontractors, the regulation should reference subcontractors.

Finatly, the proposed rule indicates that contract clause 252.203-7002 is to be amended to require contract clauses
mandating that subcontractors "inform employees in writing of their whistleblower
rights.” See Proposed Rule at p. 7. The new clause states:

{a) The Contractor shall inform its employees in writing, in
the predominant native language of the workforce, of employee whistleblower rights and protections under 10 U.5.C.
2409, as described In subpart 203.9 of the Defense Federal Acquisition Regulation Supplement.

(b) The Contractor shall include the substance of this
clause, including this paragraph (b}, in all subcontracts.
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From: Woodward, Noel L DLA CIV GENERAL COUNSEL |(®)®)
Sent: Tuesday, February 05, 2013 12:46 PM
To: Murphy, Meredith K Ms OSD ATL
. Subject: RE; Draft Proposed Rule, DFARS Case 2013-D010, Enhancement of Contractor

Whistieblower Protections

Meredith,
| don't have any comments.

Noé! L. Woodward, Associate General Counsel
(b)(6)

-—---Original Message--—

From: Murphy, Meredith K Ms O5D ATL [mailt
Sent: Tuesday, February 0S, 2013 11:51 AM
To: Vogt, Robert; Ross, Sandra, Ms, OSD-ATL; Rivest, Mark A COL MIL USA OTJAG|®)®)
Woodward, Noel L DLA CIV GENERAL COUNSEL
Subject: RE: Draft Proposed Rule, DFARS Case 2013-D010, Enhancement of Contractor Whistlebiower Protections

—

b)(6)

Thanks. I'll take care of it.
Regards,
Meredith

--—0riginal Message-—--

From: VYogt, Robert

Sent: Tuesday, February 05, 2013 11:43 AM

To: Murphy, Meredith K Ms OSD ATL; Ross, Sandra, Ms, OSD-ATL; Rivest, Mark A COL MIL USA OTJAG

|(b}(6) |

Subject: RE: Draft Proposed Rule, DFARS Case 2013-D010, Enhancement of Contractor Whistleblower Protections

Meredith,

On page 3 of the third attachment showing the draft proposed rule under "SUPPLEMENTARY INFORMATION:", §,
Background, | recommend changing first sentence to read:

"DoD is proposing to revise the DFARS to implement a policy enhancing the whistleblower protections for contractor..."

Other than that, | concur with submission of the proposed rule for consideration by the DAR Council.
Thanks,

Bob Vogt
Associate Counsel
DCMA Contract Integrity Center (CIC)
Carson Office
|(b}(5)
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CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. it may contain information
protected from disclosure by the attorney-client, attorney work product, or other privilege. it may also contain
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise
distribute this message without prior authorization from the Office of Counsel.

ATTORNEY WORK PRODUCT/COMMURNICATION

—-Original Message——
From: Murphy, Meredith K Ms 05D ATL
Sent: Friday, February 01, 2013 6:20 AM

To: Ross, Sandra, Ms, OSD-ATL; Vogt, Robert; Rivest, Mark A COL MIL USA OTIAG (B)6)
|(b)(5)

Subject: Draft Proposed Rule, DFARS Case 2013-D010, Enhancement of Contractor Whistleblower Protections

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date.
Please let me know if you want your name listed as a participant on this case.

SUSPENSE: Tuesday, February 4, 2013, noon

Please review the attached materials and provide me with your comments or concurrence NLT than noon on Tuesday,
2/4.

There shouldn’t be any surprises in the materials, but if there are, let me know because they were inadvertent.

Thanks again to all who participated in yesterday's telecom.

Regards,
Meredith
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Murphy, Meredith K Ms OSD ATL

=
From: Vogt, Robert
Sent: Tuesday, February 05, 2013 11:43 AM
To: Murphy, Meredith K Ms OSD ATL: Ross, Sandra, Ms, OSD-ATL; Rivest, Mark A COL MIL
(b)(6)
Subject: RE: Draft Proposed Rule, DFARS Case 2013-D010, Enhancement of Contractor

Whistleblower Protections

Meredith,

On page 3 of the third attachment showing the draft proposed rule under "SUPPLEMENTARY INFORMATION:", I.
Background, | recommend changing first sentence to read:

"DoD is proposing to revise the DFARS to implement a policy enhancing the whistleblower protections for contractor...!
Other than that, | concur with submission of the proposed rule for consideration by the DAR Council.
Thanks,

Bob Vogt

Associate Counsel

DCMA Contract integrity Center (CIC)
Carson Office

(b)(6)

CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. It may contain information
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise
distribute this message without prior authorization from the Office of Counsel.

ATTORNEY WORK PRODUCT/COMMUNICATION

From: Murphy, Meredith K Ms 05D ATL
Sent; Friday, February 01, 2013 6:20 AM
To: Boss Sandra Ms OSD-ATI- Voot Rohert: Rivest Mark A COL MIL USA OTIAG(P)(E)
(b)(6)

Subject: Draft Proposed Rule, DFARS Case 2013-D010, Enhancement of Contractor Whistleblower Protections

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date.
Please let me know if you want your name listed as a participant on this case.

SUSPENSE: Tuesday, February 4, 2013, noon



" b -
Please review the attached materials and provide me with your comments or concurrence NLT than noon on Tuesday,
2/4.
There shouldn't be any surprises in the materials, but if there are, let me know because they were inadvertent.

Thanks again to all who participated in yesterday's telecom.

Regards,
Meredith
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Murphy, Meredith K Ms OSD ATL

From: Rivest, Mark A CIv (Us]|®)©)
Sent: Wednesday, January 30, 2013 4:14 PM
To: Murphy, Meredith K Ms OSD ATL

Accepted: DFARS Case 2013-D010, Enhancement of Contractor Whistleblower

Subject:
Protections (UNCLASSIFIED)
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Murphy, Meredith K Ms OSD ATL

—— ——— ——
From: Vogt, Robert (b)(8)
Sent: Monday, January 28, 2013 7.04 PM
To: Murphy, Meredith K Ms OSD ATL
Subject: RE: DFARS Case 2013-D010, Enhancement of Contractor Whistleblower Protections
Meredith,

| noticed several revisions that you may wish to make to the final draft.

First, under the 5th attachment, entitled "DFARS Case 2013-D010, Enhancement of Contractor Whistieblower
Protections, Proposed Rule", on page 3 under subparagraph (1) below "203.905 Procedures for investigating
complaints"”, | inserted a "," (comma) after word "frivolous” in second line and deleted the word "or" that is immediately
after the word "frivolous”.

Secondly, it looked like there was an extra space in the fourth line of this subparagraph between words "judicial" and
"or". If so, you may wish to delete.

Third, at top of page 5 in this 5th attachment, it reads "{6) The legal burden of proof specified at 5 U,5.C. 1221(e)". |
reviewed 5 U.5.C. 1221(e) but it is unclear as to what is meant by the term "legal burden of proof* and we may wish to
clarify.

In the 6th attachment containing as the top line "(Billing Code 5001-08-P)", the letter "e” in the word "Enhancement”
should be capitalized in the fifth line under the section entitled "I. Background".

Thanks,

Bob Vogt

Associlate Counsel

DCMA Contract Integrity Center (CIC)
Carson Office

(b))

CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. It may contain information
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise
distribute this message without prior authorization from the Office of Counsel.

ATTORNEY WORK PRODUCT/COMMUNICATION

——-Qriginal Message-----
From: Murphy, Meredith K Ms OSD ATL
Sent: Thursday, January 24, 2013 11:49 AM
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b)(6) Rivest, Mark A COL

To: Ross, Sandra, Ms, QSD-ATL; Vo'gT,'Robert; noe
MIL USA OTJA(B)(E) |
Subject: DFARS Case 2013-D010, Enhancement of Contractor Whistleblower Protections
Importance: High

You are the current members of the DFARS Debarment, Suspension, and Business Ethics Committee. We are working
with the Navy and Air Force DARC members to replace the members from their Service who have recently left/retired.

in the meantime, the National Defense Authorization Act for Fiscal Year 2013, enacted January 2, 2013, as Public Law
112-239, included a section 827 entitled "Enhancement of Whistleblower Protections for Contractor Employees.”
Section 827 modified 10 U.5.C. 2409 and 10 U.5.C. 2324. I'm attaching copies of section 827 and marked-up copies of
the two Title 10 provisions. Also referenced in section 827 is the legal burden of proof cited in 5 U.5.C. 1221{e], so that
provision of the law is also attached.

As the default chair of the committee, I've tried to make your lives easier by drafting {with the help of Sandy Ross,
DPAP/CPIC) DFARS text to implement section 827. I've created a cross-walk so that you can quickly see what from
section 827 is covered where in the draft BDFARS and the few sections of the new law that | think should go into the FAR
{and where they should be placed). Nothing about this is sacred; it's just a draft to kick things off. Please review the
attached materials and draft FRN in preparation for a conference call committee meeting next THURSDAY, JANUARY
31st.

Please let me know by return e-mail or telephone call whether you will be available for a conference call next Thursday
and, if so, whether the morning or afternoon is preferred. Once I've heard back from you all, I'll set up a conference call-
in number. Of course, you are always welcome to come in person to the DARS offices at the Mark Center in Alexandria
{strangely, most people aren't keen on doing that).

Also, please send in any comments to all of the committee members to facilitate communication.
Thanks for your help on this important case.

Regards,

Meredith Murphy

OUSD/ATE&L
DPAP/DARS

(b)(8)




52.203-15 Whistleblower Protections Under the American Recovery and Reinvestment Act of
2009.
As prescribed in 3.907-7, use the following clause:

WHISTLEBLOWER PROTECTIONS UNDER THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009
{JUNE 2010)

(a) The Contractor shall post notice of empioyees rights and remedies for whistleblower protections
provided under section 1553 of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5)
(Recovery Act).

(b) The Contractor shall include the substance of this clause, including this paragraph (b}, in all
subcontracts that are funded in whole or in part with Recovery Act funds.

(End of clause)
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‘ SUBPART 203.9—WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR

EMPLOYEES

(Added January 15, 2009)
203.900 Scope of subpart.

(o)) This subpart implements 10 U.S.C. 2409 as amended by /%{ection 846 of the National

‘j o -
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Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181) andﬂéctlon 842 of the
National Defense Authorization Act for Fiscal Year 2009 (Pub. L. 110-4 17)

g +§ 327 g%ﬂ.n.
57 203.903 Policy. 2043

N‘DM’t A
( Rdo,lie 110-

)‘d;p Nd‘l

wd“aluo/n-ﬂl’

&bq KR,GLMJ%}?_.

b

e following policy applies to DoD instead of the policy at FAR 3.903:

Q oL Subkne

Q) (1) 10 U.S.C. 2409 prohibits contracto m discharging, demoting, or
otherwise discriminating against an employee as a reprisal for disclosing,
to any of the following entities, information that the employee reasonably
believes is evidence of gross mismanagement of a DoD contract, a gross
waste of DoD funds_ a substantial and specific danger to public health or
safety, or a violatior] of lawyrelated to a DoD contract (mcludlng the
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(ii) A representative of a committee of Congress.

(iii) An Inspector Genery( iy
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(iv) The Government Accountability Office.
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- (v) A DoD employee responsible for contract oversight or
management.
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/2) A contra)tmg officer who rece g&es a comfilairy of reprisal of the type
described in paragraph (1) of this section shall forward it to legal counsel
or to the appropriate party in accordance with agency procedures.
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In addition to the procedures at FAR 3.904, any contractor employee who believes that he
or she has been discharged, demoted, or otherwise discriminated against contrary to the
policy in 203.903 may file a complaint with the DoD Inspector General.

203.905 Procedures for investigating complaints.

po
[ 2
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The following proccdures apply to DoD ingte f the procedures at FAR 3. QOSE JA Y

sy

(I)ATh oD Inspector General wnllm&uﬁe&mﬂﬂmmﬁe‘wh&h&a 9 )
complaimtis{frivolous ar merits-further investiga 203, 050
W npthed. T

(2) If the DoD Inspector General determines that a complaint merits ?umbuaﬂﬁ
further investigation, the DoD Inspector General will— addnssded

(i) Notify the complainant, the contractor alleged to have ’ Q_P.J‘l o
committed the violation, and the head of the agency; ™ S-‘-d‘aﬂo oz

(ii) Conduct an investigation; and Mﬁild m‘uu_

(111) Provide a written report of findings to the complainant, the
v/~ contractor alleged to have committed the violation, and the head of
the agency.

(3) The DoD Inspector General—

(i) Will determine that the complaint is frivolous or will submit the
report addressed in paragraph (2) of this section within 180 days
after receiving the complaint; and

(i1) If unable to submit a report within 180 days, will submit the
report within the additional time penod to which the person

submitting the complaint agrees. J“f’ to \BO du(r‘)

203.906 Remedies.

g |
lo:_ﬂ;& Lc/-\

(1) Not later than 30 days afier receiving a DoD Inspector General report
in accordance with 203.905, the head of the agency—

(1) Shall determine whether sufficient hasis exists to conclude that
the contractor has subjected one of its employees to a reprisal as
prohibited by 203.903; and

(ii) Shall issue an order denying relief or shall take one or more of
the actions specified if\l FAR 3.906(a). °

—_—



(2) If the head of the agency issues an order denying relief or has not
issued an order within 210 days after the submission of the complaint or
within 30 days after the expiration of an extension of time granted in
accordance with 203.905(3)(ii), and there is no showing that such delay is
due to the bad faith of the complainant—

(i) The complainant shall be deemed to have exhausted all
administrative remedies with respect to the complaint; and

(i1) The complainant may bring a de novo action at law or equity
against the contractor to seek compensatory damages and other
relief available under 10 U.S.C. 2409 in the appropriate district
court of the United States, which shall have jurisdiction over such
an action without regard to the amount in controversy. Such an
action shall, at the request of either party to the action, be tried by
the court with a jury.

(3) An Inspector General determination and an agency head order denying

relief under paragraph (2) of this section shall be admissible in evidence in
any de novo action at law or equity brought pursuant to 10 U.S.C. 2409(c).

203.970 Contract clause.

Use the clause at 252.203-7002, Requirement to Inform Employees of Whistleblower
Rights, in all solicitations and contracts.



