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MR. HEYDEMANN: Welcome, evervbody, and thank you very much for joining us this
mosning for this event on counterterrorism in Yemen.

It will not come as a surprisc to anyone in this room that Yemen has become an increasingly
visible security challenge for the United States over the past year, That is, in large part, becausc
of its status as a weakly governed country, one in which al Qaeda is seeming to gain some
momernttumn.

The one response to this has been increased attention to Yemen from the media, where we have
scen all kinds of speculation aboul Yemen's future, including the possibility that Yemen is poised
to become the next Afghanistan, a failed state. And we have also seen an increased response
from the U.S. government, wlich has made counterterrorism one of the ptvots of its engagement
with Yemen and one of the central elements of its overall policy with Yemen more broadly.
Now, whether counterterrorism should be the pivot of U.S. policy in Yemen, and, if it i1s, what
kingd of counterterrorism policy is most appropriaie tor a country like Yemen, which faces quite
an extraordinary range of challenges and where, by all accounts, or by many accounts, the
numbers of al Qaeda in the country remain relatively low, are very important questions for U.S.
policymakers and the rcason why the Yemen Working Group at the U.S. Institute of Peace,
which I direct -- I'm Steve Heydemann -- decided to focus our session this morning on the
guestion of counterterrorism in U.S. policy in Yemen, and as a component of U.8. policy more
broadly toward Yernen.

And T can literally think of no one more gualified to address the subject of counterterrorism in
Yemen than our speaker today, Ambassador Danicl Benjamin. who is the State Department's
coordinator for counterterrorism.

Counterterrorism is a subject that Ambassador Benjamin has focused on for much of the past 20



decades in a variety of different capacities -~ not 20 -- two decades, 20 years. Excuse me.
{Lavghter.) You're very well preserved. Two decades. Two decades.

As a journalist, he has written two books on the subject. He has held a variety of semior positions
relating to counterterrorism, both in and out of government, as a member of the staff of the
National Security Council, as a foreign-policy speechwriter and advisor to President Clnton. as
director of counterterrorisnt in the Office of Transnational Threats. So this is a specialist on
counterterrorism, I think, without peer in Washington and in the U.S. governmem. And we're
defighted to have him here to comment on where counterterrerism fits in U.S. policy toward
Yemen.

I'm alsa especially pleased to have Ambassador Benjamin here because among his many
impressive accomplishments is his tenure as a former USIP senior fellow. Ambassador Benjamin
spent 2000 here as a Jennings Randolph fellow.

We're always particularly pleased to welcome our alumni back 10 USIP, especially after they
have made good. And so please welcome Ambassador Benjamin.

MR. BENJAMIN: Well, thank you very much, Steve, for that kind introduction and for clearly
designating me as the Methuselah of CT specialists. However, I'll retum to my regular age now,
1 you don't mand. (Laughter.)

Anyway, it's a great pleasure to be at USIP again; always a pleasure to be in this room. | want to
thank you and the institute's Yemen Working Group for the invitation. I'm delighted to see
colleagues who I think would have every bit as much to contribute 1o the subject; right in the
front row, Ambassador Barbara Bodine, who was one of iny predecessors, as well as ambassador
in Yernen, and Ambassador Steve Krajeski. There are many other people here, I'm sure, who
could say just as much of value.

Let me say it's also a particular pleasure to be at the institute because of the role it played in my
career, which you mentioned. It gave me a home after 11left the NSC at the end of 1999. That
was really a critical opportunity for me to work through some of the ideas that | was developing
about why al Qaeda and its brand of terror was distinctive from what we had seen before, and it
reaily was an extraordinarily valuable experience for which 1 will always be grateful.

1 2lso want to say that, working where [ do now, I see your new building quite frequently, It's
extraordinarily beautiful. We very much look forward to having vou in the neighborhood and
having even more convenient conversations like this. So hope you'l be kind enough to invite
me to recapitulate this speech there.

I'm sure many of you saw the recent Washington Post staory claiming that government officials
now rank #l Queda in the Arabian Peninsula, and specifically in Yemen. as the most urgent threat
to Linited States security; even a greater threat than the al Qaeda core in Pakistan.

Let me just say for the record that we have no such rankings, and such statcments are of little
value except to highiight a threat. Terrorism emanating from Yemnen is a major security concern
for the United States, but the al Qacda core in Pakistan remains an extraordinarily formidable
and dangerous terrorist organization whose targeting of the United States continues despite the
pressure that the gronp is under in the Federally Administered Tribal Areas.

As we've seen over the last year, though, I think it's als¢ important to note that the threat, the
terrorist threat, continues to ¢volve in ways that make a purely geographical focus less and less
important. So we need to put away the ranking tables and turn our attention specifically to the
danger and the nature of the threat.

Let e also make clear what many of you and certainly Ambassador Bodine knows very, very
weil: Yemen isn't a new security concern. Al Qaeda has had a presence in Yemen since at least






minister of the interior and counterterrorism chief, Prince Molammed bin Nayef.

While terrorism knows no borders, we must also be mindful of the regional dimension of the
AQAP threat including its ties with Somalia. The large retugee population from Somalia
amplifies the historic ties between these two states, and we know that the vast majority of these
connections are not related to terrovism but rather are a matter of economic migration or Somali
refugees fleeing political strife. But clearly, there are connections across the Guif of Aden
between extremists, and they are a concern.

Yes, Somalia's al-Shabaab is a diffcrent kind of organization from AQAP 1n Yemen in many
ways. It's much more focused on a Somalia- centered agenda while AQAF continues to pursue a
more classical al Qaeda course of global terrorism.

Even so, we see a sericus threat to regional stability in the connections between these groups,
and that gives greater urgency to our work against AQAP and to support the constructive forces
in moderation and peace in Somalia.

What is critical today is that the government of Yemen is fully aware of the threat emanating
from AQAP, It has conducted multiple operations designed to disrupt AQAP's planning and
deprive its leadership of safe haven within Yemeni teiritory. These security operations may over
time weaken the enemy's leadership and deny it the time and space it needs to organize, plan and
train for operations.

At the same time, countering violent extremism in Yemen over the long term must involve the
devciopment of credible institutions that can deliver real economic and social progress.

That's why our strategy in Yemen is twofold: to assist the Yemeni government not anly to
confront the immediate security concern of AQAD but also to mitigate the serious political.
economic and governance issues that the country faces.

The logic behind this strategy is that while we work with the Yemeni government to constrain
and dismantle AQAP, we, along with the intcmational community, will also assist the Yemeni
people to build more durable and responsive institutions. Our goal is a more hopeful future and a
more capable Yemeni government that will meet more of the needs of its people -« 2 good in
itself, but also key for reducing the appeal of violent extremism.

In fact, the United States has made capacity building one of the cornerstones of our Yemen
policy. In the important areas of security, economic development and governance, the U.S. and
its intemational partners are helping the Yemeni government address the state insufficiencies that
arc expioited by terrorists.

As I mentioned, the United States isn't doing this zlone. The international community has been
active in helping Yemen address its shoricornings, and our efforts in the country arc part of a
global partnership to enhance sceurity and improve govemance.

We're working with all of Yemen's international partmers to better coordinate foreign assistance
and to make sure that it has an impact on the ground. Through the Friends of Yemen process. the
United States is engaged with international partners, including regional states, and we're working
with the government of Yemen to help address a multitude of problems.

The Friends of Yemen forun, launched nine months ago in London. has provided an
environment for internationai coordination and created working groups on economy and
governance as well as justice and rule- of-Jaw issues. The Friends of Yemen are helping Yemen
to support a national dialogue and pariiamentary elections in 2011; plan for new courts and an
increase in police and judicial process in remote arcas; prepare de-radicalization action plans and
renew a push for a coordination improvement in border security.

The Friends of Yemen will hold a ministerial meeting later this month in New York on the






and Said al-Shihri, and more recently. Anwar al-Awlaki, on the consolidated list.

This move requires all U.N. member states to implement an asscts freeze, a travel ban and an
arms embargo against these entities. With these designations, the U.S. and the interational
community can curb the financial networks and the freedom of movement of known terrorists.
In the case of Anwar al-Awlaki, this designation has made clear his role as an operatorin a
terrorist group. We sliould make no mistake about Awlaki. This is not just an ideojogue but
someone who has been personally involved in planning terrorist operations against Americans,
against U.S. interests and against the homeland.

Anwar al-Awlaki prepared Umar Farouk Abdulmutallab for his attempted detonation of @ bomb
aboard Northwest Airlines Flight 253 on December 25 of last year. [n mid-July, Awlaki was

designated by the Treasury Department under Executive Order 13224 before he was added to the
1267 consolidated list of individuals and entities associated with al Qaeda or the Taliban.

In order to succeed in Yemen. it's vital that we understand how recruils are radicalized, what
their motivations are and how we can address the dovers of radicalization so that we can begin to
turn the tide against violent extremism.

Some of our aid programs would help address underlying conditions for at-risk populations.
Reducing cormuption, building legitimate institutions, increasing econcmic opportunity with our
assistance will also reduce the appeal of terror, and we will continue to build positive people-to-
people engagement with the people of Yemen through educational and cultural exchanges.
programs that have had a multiplier effect as participants return to Yemen and convey to friends
and family the realitics of Amernican culture and society and dispel damaging and persistent
slereotypes.

These injtiatives contribute to the long-term health of our bilateral relationship and help aljay
suspicion and misunderstanding, We konow the tasks are duunting, and that's why we're looking
for new partners from Ycmeni civil society to work with us as we deepen our cngagement with
Yemen in this regard.

In addition to such imitiatives, we are committed to supporting internal peace within Yemen and
we suppart intermational efforts to achieve that goal. A ceasefire is currently in place in the
conflict centered in the Saada povermment of northern -- northwestern Yemen, excuse me --
between the central government and the Houthi rebels. Just two weeks ago Houthi leaders and
Yemeni government officials met in Qatar to further discuss implementation of the ceasefire
agreement that they reached in February.

The U.S. continues ta encourage the Yemeni government to move forwazd toward a lasting
peace in Saada as well as to allow for the provision ot humanitarian and development assistance
there. In the south of Yemen a growing protest movement has led to riots and sporadic outbreaks
of viclence, and it is fueled by longstanding political grievances.

The U.S. continues te urge political dialogne and peaceful settlement of grievances to address the
many concerns of southern Yemenis. The U.S. also cails for a comprehensive and inclusive
national dialogue between all opposition groups and the ruling party. Such a2 dialogue nceds to be
undertaken in good faith and with haste by all parties to address legitimate grievances, facilitate
suecessful parliamentary elections in 2011, and increase stability in Yemen.

Our strategy recognizes that Yemen has not always had the political will or the focused attention
to address its problems. We're working hard with our international partners to address Yemen's
security and other challenges. We're encouraged because the Yemeni government has shown
more resolve than ever before to confront AQAP and to engage with the international community
on non -- on domestic non-security issues,






MR. BENJAMIN: We have seen the reports. And as I and Assistant Secretary Feltman and
others have said on numerous occasions, we are unable to confirm them. We do not -- we have
not scen that these have been bomne out.

Q Eli Lake from the Washington Times.

Mr. Ambassador, can you give your assessment of the security of Yemeni prisons in the event
that the U.S. would transfer detainces from Guantanamo to Yemen? Do you trust ¥emeni jails to
keep detainees from Guantanamo detained?

MR. BENJAMIN: Well, obviously, we've had some well-known jail breaks, and they have
actually contributed to the problem of AQAP in the region. As you know, nght now, the
administration has suspended the return of Guantanamo detainees 10 Yemen except in cases
where the courts have ruled on habeas corpus pefitions,

Tt is an issuc that we are concemed about, that we are talking to the Yemenis about, and that has
also been brought up in the context of the Friends vl Yemen. And we understand that this is an
area in which improvements clearly need to be made and in which, you know, in a very serious
way, L1.5. security is affected.

So we are looking at it now. And as I mentioned, we are not returning any more detainees at this
time,

Q Thank vou, Mr. Ambassador. My name 1s Mohammed Kadar (sp} from CSIS.

You spoke of -- you mentioned that you were looking for civil -- partners in civil society of
Yemen to aid in these efforts. I was wondering if you could speak to sort of how that search s
going as well as to the potential role that civil society actors in the U.S. and around the world
could play. And specifically, if you would consider or there has been consideration of including
Yemen in the Economic Empowerment in Strategic Regions project at State.

MR. BENJAMIN: You know, it's a wise man who ksows when he's out of his lane, and I'm
going to refer you to my colleagues at AfD.

I know that whenever [ am speaking to Yemenis, I'm confronted with any number of new NGOs
that I had not known of before. And 1 kmow that AID is working on getting to know these
different organizations.

And [ know that my colleagues seem 1o be optimistic about the apportuaities for working in
Yemen. But as the counterterrorism coordinator, [ can't give you the day-to-day on which
organizations are looking hopeful and which aren't. So I would suggest you contact ATD.

Q Hi. Christopher Anders from the American Civil Liberties Union.

‘We've been very concermed about the tarpeted killing program. And [ was wondening if you
would be able to comment on the targeted killing program as it relates to Yemen and to Awlaki.
And in particular, we've been very concerned about the government's refusal up to this point
about disclosing legal justification for the program as well as what the criteria are for getting off
or on it, which really is kind of the core of the U.N rapporteur on extrajudicial kithngs' critique
of the program.

MR, BENJAMIN: Well, thanks for that question.

As you know, ACLU has brought suit on this issue, and we are currently in court on this matter.
And I leammed a long time ago not to comment on ongoing litigation for any number of good
bureaucratic and legal reasons.

So I'm going to refer you t0 1ny colleague, Harold Koh, the legal adviser. Let me just say about
Anwar al-Awlaki that -- underscoring what 1 said before - this iy not just an ideclogue. This is

an active terronst, and the United States 15 committed to preventing harm from being done to 1ts
citizens by those whe woald commit acts of violence against us.






to find out when we -- when we made this conclusion. But it was certainly clear in the aftermath
of December 25th that he had played an integral role in the pianning and the execntion of the
attempted bombing of Flight 253.

And as I said, we did have the designation this summer, so my guess is that we were somewhere
in that period. [ can't rule out the possibility that we -- we certainly knew that he was a
problematic mdividual last year. And his presence on the Web and elsewhere has been widely
attested to. Of course, he came to light as well in the Fort Hood case.

So his role has been well attested to. The question is wlen we actually decided that he was not in
one category but in the other. And [ would have to place it earlier this year, but T couldn't say
with certainty.

MR. HEYDEMANN: One other question focuses on different conceptions of counterferrorism
policy, which you've presented here today as a very expansive definition of counterterrorism, in
which the kinetic dimensions are complimented by attention to a wide range of economic. social
and political concerns. How widely accepted is that definition of counterterrorism within U.S.
government agencies? Where are the fault lines in conceptions of counterterrorism? And how are
different vistons being addressed in the interagency process?

MR. BENJAMIN: We could talk all day about that. [ think the important thing is that there is a
wide agrcement across the government in all the relevant agencics that as john Brennan put it in
a speech at CSIS awhile ago, you know you have to also look at the upstream factors,

Now, we as a governmienl face an interesting dilemuma because we don't want to fall into the trap
of saying that everything we do is counterterrorism, because that is not productive. And we don't
want everyone who we cngage with 1o feel like they are a target, becaose everything we are
doing is hecause of counterterrorism. As I mentioned before, we support a strong and capable
Yemeni state, unified state that is answering to the needs of its peoplem because that's a good i
its own right.

But I think we also recognizc that there are many things that we do that have benefits that in
countering radicajization, in countering violent extremists organizations. So te a certain extent.
you know the question becomes well what do you label counterterrorism? What do you label
encountering violent extremism, what do you label just good governance?

And labeling exercises can often be scholastic and counterproductive. The key thing is that we
have to have the right focus. And we recognize that it's more than kinetics. it's more than law
enforcament. It's more than border security, it's aiso getting these very complex sitvations in
places like Yemen, in Somalia and 4 lot of other areas that have rcal govermuce problems. And
where the writ of the government may be limited, it's in addressing thuse broader issues.

MR. HEYDEMANN: Thank you.

Q Hi, Eric Schmift with the New York Times.

At the end of the 1ast administration, there were proposals being discussed about creating,
essentially, a rehabilitation center in Yemen. modeled after what the Saudis have done somewhat
successfully, in tenns of religious reorientation, job fraining. putting the onus back on tribes and
families of course.

What has happened to that initiative in this administration? Whether -- I understand that the --
you know, the limitations of the U.S. povernment trying to push this through. But either working
tlrough the Saudis or the Friends of Yemen, this would seem to be a constructive way of trying
to deal with at least some of the lower- security-type detainees that are Gitmo.

MR. BENJAMIN: Thanks for that, Eric.

It is -- we continue to have active discussions on what we can do in terms of rehabilitation in






together on Yemeni issues. Obviously, anything that would affect security for Saudi Arabia has a
very significant -- it's a matter of great significance and concern for anyone who cares about the
stability of the region,

In terms of the whole region also and to the extent that AQAP can maintain a foothold and be a
source of extremist ideology but also cxtremist operatives, it is 2 danger to the region. And you
know, there are Yemeni communities in many different areas in the Gulf. across the water in
Djibouti and any number of other places, and it will be a great concern. And of course there are
Yemeni diasporas around the world, and hence when you find some of the, shall we say.
culturally savvy operators like an Al-Awilaki, like some other people who were either American
citizens or lived for quite a while here in the United States and whao can broadcast that message
in a sort of 1diomatic way and appcal in a way that Al Qaeda operatives who were working
through translation couldn't, then obviously that's a big concern for us.

There's no question that Al-Awlaki himself has had an effect on radicalization in the English-
speaking world that goes beyond what his predecessors had. So it is 2 matter of great concern.
Again, to repeat what 1 said before, he's also a terrorist operative. He's not just someone who's
making vse of the opportunities afforded by free speech over the Internet. So he's a matter of
great concern to the United States. But the ability to use Yemen as a platform for radicahization,
especially in an ever-inore-globalized, connected electronic world is something we ave worried
abaut.

MR. HEYDEMANN: You reference Saudi Arabia and Saudi stability as a principal
consideration in thinking about conncctions between Yemen and the region more broadly. You
didn't reference Iran and Yemen's repeated claims that Iran has played a role in the Houthi
rebellion in the north in support of Houthi forces. What is the current thinking in your office
about Iran’s role in this region?

MR. BENJAMIN: As I mentioned before, we don't see an Iranian hand in Saada in the Houthi
rebellion. Obviously, one would like not to repeat the whole point so often that Iranians start to
wonder whether they should be involved. But to this point we have seen lots of accusations, but
we have not seen -~ we have not seen the evidence.

MR. HEYDEMANN: So that has not changed from --.

MR. BENJAMIN: That has not changed.

MR. HEYDEMANN: - over the past several months. Thank you.

Q Les Campbell from the National Democratic Institute, or NDI. 1 noted your coinments about
the importance of hetter governance in Yemen both to bring better livelihoods as well us
potentially build institutions and capacity, and certainly wonld agree with that. 1 guess the
comrnent and question ~- one comment I would make is that the Yeimen government is also
suffering from perhaps declining legitimacy and different reasons for that. One is that
southemers increasingly -- and I think you also addressed this -- increasingly would like to,ina
sense, renegotiate the terms of umity, and that has caused unrest as well as a perception of
perhaps the goverminent -- the central government not treating the south well.

The Houthi rebellion caused -- for different reasons, perhaps more selfish reasons from the
Houthis, though -- has kind of contributed to this idea of a2 government that's lacking legitimacy.
And finallv, you know, perhaps good news, an increasingly assertive and organized opposition
has drawn attention to things like a Jegitimacy debate. President Saleh perhaps is frying to groom
his son. ‘There are other pretenders for the presidency, and so on.

And T just wonder if you have any view or if you can express a view on the importance of -~ you
mentioned the planned 2011 election, parliamentary election. but -- and [ don't want fo






sort of at the point of delivery of a terrorist attack and dealing with it then or stopping it earlier
on, I'm eager to hear them, if you have any particular suggestions.

Of course, we continue to work aggressively on all the different horneland security prograns that
will restrict terrorist travel, That was one of the -- one of the conclusions, or one of the injtiatives
that came out of December 25th, that we had to redouble our efforts on that, particularly in an era
of very inventive terrorist conspiracies in which people who had no poior records, who are not in
the usual databases, were being deployed against us.

So obviously, you know, we don't like spending lots of money if we don't have to, but this is a
key security matter and also a key global issuc. So we'll continue to -- we'll continue to pay and
to approprale funds as necessary, and 1 think the Congress has also seen the wisdom of taking
this course. So if you have that third way, I'm eager to hear about it, and otherwise, I'm afraid
we've got the strategy we've got for now.

MR. HEYDEMANN: Tt is not common for Yemen citizens to have the chance to interact with
senior U.S. officials. [ have two questions from people who have identified themselves as
citizens of Yemen. Let me just pose those to you. First, "Does the U.S. speak with one voice in
Yemen? Who has the upper hand over the Yemeni file, the CLA or the State Depariment?” I
suspect many Yemenis probably wonder that.

The second 1s, did the U.S. military give Yemen or Saudi any assistance against the Houthi
rcbels?

MR. BENJAMIN: Let me answer the second question first with a categorical no on kinetic
assistance. We are not involved in that party. We have -- in that conflict, we have told them -- we
have told the Yemenis repeatedly that the provision of military suppiies is strictly related to the
al Qaeda threat and is not to be used elsewhere. And we have very, very comprehensive end-use
monitoring. There was. of course, an attack against Saudi forces that went across the border --
that is to say, Houthi forces that went across the border and attacked Saudi. So in that particular
case, although I don't have the specifics in front of me, the Saudis would certainly be well within
their rights to use whatever we had delivered to them in terms of military assistance over the
years. S0 let me just be clear about that one.

There 1s only one U.S. government policy in Yemen. It is hammered out in the interagency
process in which the State Departraent, the Defense Department, the intelligence commumnity and
others all participate in. There isn't anyone that has an upper voice. If anyone has a dominant
voice, it's the president, and he's been quite clear that he wants to see this two-pronged strategy
procecd with all possible haste.

MR. HEYDEMANN: And sir, I think you have the last question for our session for our guest.

Q I'm Sid Mahanta with Mother Jones magazine. [ wondered how human eights abuses on the
part of the Yemeni government would contribute to radicalization and perhaps undermine an
cffective counterterrorist strategy in Yemen.

MR. BENJAMIN: Human rights abuses are a driver of radicalization. I don't think there's any
question about that. | had the opportunity to deliver the U.S. view on that in a meeting at the
U.N. Security Council earlier this year. We're grite categorical that hwman rights abuses,
together with poor govemance. the non-delivery of services, all these things are drivers of
radicalization. And it is for that reason that we comumunicate to our international partners and
those we work with on counterterrorism all the tune that this is a key part of dealing with their
threal.

When we do lots of different kinds of counterterrorism training around the world, whether it's
through the Antiterrorism Assistance Program that my office runs jointly with diplomatic



seecnrity, or whether it's with any snumber of other kinds of assistance that are delivered, we
include human rights training so that our partaers understand just how vital it is to maintain
standards to avoid anything that will violate human nights. And that is something that we do
because it is appropriate in its own right, but also because we are concerned about how it will
contribute to radicalization. And this is something my office is very concerned about. 1 believe
it's something that the Department of Defense is concerned about. There's now a deputy assistant
secretary for human rights at DOD, something there wasn't before. And. you koow. it's part of
the whole policy. So T hope that answers your question.

And it's been a great pleasure. (Laughs.)

MR. HEYDEMANN: Ambassador Benjamin, thank you very much. Before you leave for the
day, on behalf of the institute, you have not only our thanks. but I wanted to give you a copy of a
very recent USIP publication. "Crescent and Dove: Peace and Conflict Resolution in Islam." We
hope that you will find ways to make it useful in your work, with our thanks again for your
insights into a very complex set of challenges we're wrestling with in the Middle East. Thank
you. {Applause).

September 9, 2010












Memorandum for Heads of Executive Departments and Agencies Page 3
Memorandum for the Heads of Department Components
Subject: State Secrets Privilege

Assistant Attorney General’s recommendation to determine whether invocation of the
privilege in litigation is warranted.

B. Consultation. The Review Committes will consult as necessary and appropriate with
the department or agency seeking invocation of the privilege in litigation and with the
Office of the Director of Naticnal Intelligence. The Review Committee must engage in
such consultation prior to making any recommendation against defending the invocation of
the privilege in litigation.

C. Recommendation by the Review Committee. The Review Commiitee shall make =
recommendation to the Deputy Attorney General, who shall in turn make a
recommendation to the Attorney General.? The recommendations shall be made in a
timely manner to ensure that the Attorney General has adequate time to give meaningful
consideration to such recommendations.

4, Attorney General Approval

A. Attoruey Gesneral Approval. The Department will not defend an assertion of the
privilege in litigation without the personal approval of the Attorney General (or, in the
absence or recusal of the Attorney General, the Deputy Attorney General or the Acting
Attorncy General).

B. Naotification to Agency or Department Head. In the event that the Attorney General
does not approve invecation of the privilege in litigation with respect to some or all of the
information a requesting department or agency seeks 10 protect, the Department will
provide prompt notice ta the head of the requesting department or agency.

C. Referral to Agency or Departent Inspector Geperal. If the Attorney General
conciudes that it would be proper o defend invocation of the privilepe in a case, and that
invocation of the privilege would prectude adjudication of particular claims, but that the
case 1aises credible allegations of government wrongdoing, the Departrnent will refer
those allegations to the Inspector General of the appropriate department or ageacy for
further investigation, and will provide prompt notice of the referral to the head of the
appropriate department or agency.

* Tn civil cases. the review committee’s recommendation should be made through the Associste Aorney General to
the Demuty Attomney General. whao shall 1n tumn make a recommendation ta the Attorney General,



Memorandum for Heads of Executive Departments and Agencies Page 4
Memorandum for the Heads of Department Compenents
Subject: State Secrets Privilege

5. Reporting o Congress

The Department will provide periodic reports 10 appropriate oversight comumnittees of
Congress with respect to all cases in which the Department invokes the privilege on behalf of
departinents or agencies in litigation, explaining the basis for invoking the privilege.

6. Classifieation Autharity

The department or agency with classification authority over information potentially subject
to an invocation of the privilege at all fimes retains its classification authotity under Executive
Order 12958, as amended, or any successor order.

7. No Substantive or Procedural Rights Created

This policy statement is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity, by any party against the United Siates,
its departments, agencies, or entities, its officers, employees, or agents, or any other person.






UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQI,
on his own behalf and as Next Friend of
Anwar Al-Aulagi
Al-Zubain Street
Al-Saeed Center
Sana’z, Yemen,

Plaintiff,
No. 10-¢cv-
v.

BARACK H. OBAMA,
in his official capacity as President of
the United States
1600 Pennsylvania Avenue N'W
Washington, DC 20500,

LEON C. PANETTA,
in his official capacity as Director of
the Central Intelligence Agency
Central Intelligence Agency
Washington, DC 20505:

ROBERT M. GATES,
in his official capacity as Sccretary of Defense
1000 Defense Pentagon
Washington. DC 20301-1010,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
(Violation of constitutional rights and international law — targeted killing)

INTRODUCTION
1. This case concerns the executive’s asserted authority to carry out “targeted
killings™ of U.S. citizens suspected of terrorism far from any field of armed conflict.
According to numerous published reports, the government maintains Jists of suspects—

“kill lists™—against whom lethal force can be used without charge. trial, or conviction.



Individuals, including U.S. citizens, are added to the lists based on executive
determinations that secret criteria have been satisfied. Executive officials are thus
invested with sweeping authority to impose extrajudicial death sentences in violation of

the Constitution and international law.

2. The right to life is the most fundamental of all rights. Qutside the context
of armed conflict. the imtentional use of lethal force without prior judicial process is an

abridgement of this right except in the narrowest and most extraordinary circumstances.

3. The United States is not at war with Yemen, ot within it. Nonetheless,
U.S. govermnment officials bave disclosed the government’s intention to carry out the
targeted killing of U.S. citizen Anwar Al-Aulagi, who is in hiding there. In early 2010,
several newspapers reported that U.S. government officials had confirmed Anwar Al-
Aulaqi’s placement on government kill lists; these lists amount to standing authorizations
to usc lethal force. Numerous subsequent reports have corroborated those accounts.
According to one media report, there have already been as many as a dozen unsuccessful
attemnpts on Anwar Al-Aulaqi’s life. Anwar Al-Aulagi has been in hiding since at least
January 2010. Plaintiff Nasser Al-Aulaqi is Anwar Al-Aulaqi’s father: he brings this

action on his own behalf and as next friend to his son.

4, Qutside of armed conflict, both the Constitution and international law
prohibit targeted killing except as a last resort to protect against concrete, specific, and
imminent threats of death or scrious physical injury. The summary use of force is lawful
in these narrow circumstances only because the imminence of the threat makes judicial

process infeasible. A targeted killing policy under which individuals are added to kill



lists after a bureaucratic process and remain on these lists for months at a time plainly
goes beyond the use of lethal force as a last resort to address imminent threats, and

accordingly goes beyond what the Constitution and international law permit.

5, The government’s refusal to disclose the standard by which it determines
to target U.S. citizens for death independently violates the Constitution: 1.8, citizens
have a right to know what conduct may subject them to execution at the hands of their
own government. Due process requires, at a minimuam, that citizens be put on notice of

what may cause them to be put to death by the state.

6. Plaintiff seeks a declaration from this Court that the Constitution and
international law prohibit the government from carrying out targeted killings outside of
arrmed conflict except as a last resort to protect against concrete, specific, and imminent
threats of death or serious physical injury; and an injunction prohibiting the targeted
killing of U.S, citizen Anwar Al-Aulaqi outside this narrow context. Plaintiff also seeks
an injunction requiring the government to disclose the standards under which it

determines whether U.S. citizens can be targeted for death.

JURISDICTION AND VENUE
7. Jurisdiction is proper pursuant to 28 U.S.C. § 1331 (federal question
Jjurisdiction) over causes of action arising under the Fourth and Fifth Amendments to the
U.S. Constitution, and 28 U.S.C. § 1350 (Alien Tort Statute) over a cause of action
arising under customary international law and treaty law. Jurisdiction is also proper
pursuant to 5 U.5.C. § 702 et seq. (Administrative Procedure Act) and 28 U.S.C. § 2201

et seq. {(Declaratory Judgment Act).



3. Venue is proper in this district pursuant to 28 U.S.C. § 1391,

PARTIES

9. Plaintiff Nasser Al-Aulaqi is the father of Anwar Al-Aulaqi, a U.S. citizen
whose targeted killing Defendants have authorized. Nasser Al-Aulaqi is a citizen and
resident of Yemen, He acts on his own behalf and as next friend to his son. He acts in
the latter capacity because his son is in hiding under threat of death and cannot access
counsel or the courts to assert his constitutional rights without disclosing his whereabouts
and exposing himself to possible attack by Defendants. He brings the Alien Tort Statute
claim on his own behalf to prevent the injury he would suffer if Defendants were to kill

his som.

10.  Defendant Barack H. Obama 1s President of the United States. As
President, ke is Commander-in-Chief of the U.S. armed forces and serves as Chair of the
National Security Council, which authorizes the targeted killing of suspected terrorists

who are U.S. citizens. President Obama is sued in his official capacity.

11.  Defendant [.eon C. Panetta is the Director of the Central Intelligence
Agency (“CIA™). As CIA Dircector, he has ultimate authority over the CIA’s operations
worldwide. Upon information and belief, Defendant Panetta approves the addition of
individuals to the kill list maintained by the CIA, and signs off on individual targeted
killing operations conducted by the CIA outside of armed conflict, including those

against U.S. citizens. Director Panetta is sued in his official capacity.

12, Defendant Robert M. Gates is the Secretary of Defense. As Defense

Secrétary, he has ultimate authority over the U.S. armed forces worldwide, including the



Joint Special Operations Command (“JSOC™). Upon information and belief, JSOC is
involved in carrying out targeted killings, including of U1.S. citizens outside of armed
conflict. In his capacity as Sccretary of Defense. Defendant Gates is also a statutory
member of the National Security Council, which authorizes the targeted killing of U.S.

citizens, Secretary Gates is sued in his official capacity.

FACTUAL ALLEGATIONS

Tarpeted Killings by the United States Outside of Armed Conflict

13. Since 2001, the United States has carried out targeted killings in
connection with the “war on terror.” While many of these killings have been conducted
by the U.S. military in the context of the armed conflicts in Afghanistan and Iraq, the
United States has also carried out targeted killings outside the context of armed conflict,
and it is these killings that are at issue here. Upon information and belicf, both the CIA
and JSOC are involved in authorizing, planning, and carrying out targeted killings,

including of U.S. citizens. outside the context of armed conflict.

14.  The first reported post-2001 targeted killing by the U.S. government
outside Afghanistan occurred in Yemen in November 2002, when a CIA-operated
Predator drone fired a missile at a suspected terrorist traveling in a car with other
passengers. The strike killed all passengers in the vehicle, including a U.S. citizen. The
United Nations Special Rapporteur on Exirajudicial Killings later stated that the strike
constituted “a clear case of extrajudicial killing™ and set an “alarming precedent.” Since
2001, there has been an increase in targeted killings by the United States against

terrorism suspects outside of Afghanistan and lraq.



15.  The government has publicly claimed the authority to carry out targeted
killings of civiiians, including ULS. citizens, outside the context of armed conflict. For
example, in February 2010, then-Director of National Intelligence Dennis Blair, in
response to a question by a member of Congress about the targeted killing of U.S.
citizens. stated that the United States takes “direct action” against suspected terrorists and
that “if we think that direct action will involve killing an American, we get specific
permission to do that.” In June 2010, Deputy National Sccurity Advisor John Brennan
responded to questions about the targeted killing program by stating, “1f an American
person or citizen is in Yemen or in Pakistan or in Somalia or another place, and they are
trying to carry out attacks against U.S. interests, they will also face the full brunt of a

U.S. response.”

16.  Although the government has publicly claimed the authority to camry out
targeted killings of civilians outside the context of armed conflict. it has not explained on
what basis individuals are added to kill lists, or the circumstances in which the asserted

authority to carry out targeted killings will actually be exercised.

Specific Authorization to Kill Plaintiffs Son Anwar Al-Aulagi

17.  Plaintiff Nasser Al-Aulaqi moved to the United States in 1966 to pursue
his studies as a Fulbright scholar at New Mexico State University. Plaintiff’s son, Anwar
Al-Aulaqgi, was born in New Mexico in 197). Plaintiff remained in the United States
with his family for the next seven years, until 1978, when they moved back to Yemen.
Plaintiff went on to serve as Minister of Agriculture and Fisheries in the Government of

Yemen, and later founded and served as president of Ibb University and served as



president of Sana’a University. Plaintiff currently resides in Yemen with his wife. who is

an American citizen, and their family.

18. In 1991, Plaintiff’s son Anwar Al-Aulaqi returned to the United States to
attend college at Colorado State University, Anwar Al-Aulaqi went on to obtain his
master’s degree at San Diego State University and later enrolled in a Ph.D. program at
George Washington University, which he attended through December 2001. He married
and had three children while living in the United States. He moved to the United

Kingdom in 2003, and to Yemen in 2004.

19.  In January 2010. the Washington Post reported that Anwar Al-Aulagi had
been added to "a shortlist of 1J.S. citizens” that ISOC was specifically authorized to kill.
The same article reported that Anwar Al-Aulaqi had survived a JSOC-assisted strike in
Yemen int late December 2009. That strike reportedly killed 41 civilians, mostly children
and women, Another Jannary 2010 news report stated that Anwar Al-Aulagi was “all but
certain” to be added to a list of suspects that the CIA was specifically authorized to kill.
In April 2010, the Washington Post and other media sources reported that Anwar Al-

Aulaqgi had been added to the CIA’s list.

20.  Numerous news reports have corroborated that Defendants have
authorized the targeted killing of Anwar Al-Aulaqi and are actively pursuing him.
According to one media report, he has already been the target of as many as a dozen
unsuccessful strikes. One U.S. official stated that “he’s in everybody’s sights.” In the

context of a discussion about targeted killing, Defendant Panetta stated that Anwar Al-



Aulagi is “someone that we’re looking for™ and that “there isn’t any question that he’s

one of the individuals that we’re tocusing on.”

21.  Defendants added Anwar Al-Aulaqi to the CIA and JSOC kill lists after a
closed executive process. In the course of that process, Defendants and other executive
officials determined that Anwar Al-Aulagi satisfied secret criteria that determine whether
a U.S. citizen can be killed by his own govemment. Upon information and belief, Anwar
Al-Aulaqgi is now subject to a standing order that permits the CIA and JSOC to kill him.
Upon information and belief, the authorization for Anwar Al-Aulagi’s killing by the CIA

and JSOC involved the approval or recommendation of all Defendants.

22.  Upon information and belief, individuals placed on the CIA and JSOC
targeted killing lists remain on those lists for months at a time. An intelligence official
who was questioned about the CIA’s kill list stated that mdividuals would be removed
from the kill list if their names “hadn’t popped on the screen for over a year, or there was

no intelligence linking [them] to known terrorists or plans.”

23, Upon information and belief, Defendants have authorized the CIA and
JSOC to kill Anwar Al-Aulagi without regard to whether, at the time lethal force will be
used, he presents a concrete, specific, and imminent threat to life, or whether there are

reasonable means short of lethal force that could be used to address any such threat.

24.  Executive officials have condemned Anwar Al-Aulagi’s public statements
and sermons; they have also alleged that he has “cast his lot” with terrorist groups and
taken on an “operational” role in a terrorist organization, The U.S. government has not,

however, publicly indicted Anwar Al-Aulaqi for any terrorism-related crime.



25.  Inresponse to rcports that the United States has placed Anwar Al-Aulagi
on kill [ists, Yemeni officials, including the Prime Minister. the Foreign Minister, and the
Director of the National Security Agency, have publicly stated that their government’s
securily forces are taking measures to arrest Anwar Al-Aulaqi for possible charge and
irial. Yemeni cabinet members have also publicly requested that the United States
provide the Yemeni government with any evidence against Anwar Al-Aulaqgi to support
arresting him and bringing him to trial. The Yemeni governinent has prosecuted other
residents of Yemen for terrorism-related crimes, and the Yemeni government is currently
prosecuting at least one U.S. citizen who is alleged to be a member of a terrorist
organization. Anwar Al-Aulaqi has in the past been detained by the Yemeni government

and was imprisoned for [8 months in 2006 and 2007.

26.  Anwar Al-Aulaqi has been in hiding in Yemen since at least January 2010.
Plaintiff has had no communication with his son during that time. Anwar Al-Aulaqi

cannot communicate with his father ar counsel without endangering his own life.
CAUSES OF ACTION

First Claim for Relief
Fourth Amendment: Right to be Free from Unreasonable Seizure

27.  Defendants’ policy of targeted killings violates the Fourth Amendment by
authorizing, outside of armed conflict, the seizure, in the form of targeted killing, of U.S.
citizens, including Plaintiff’s son, in circumstances in which they do not present concrete,
specific, and imminent threats to life ar physical safety, and where there are means other
than lethal force that could reasonably be employed to neutralize any such threat.

Plaintiff brings this claim as next friend for his son.



Second Claim for Relief
Fifth Amendment: Right Not to be Deprived of Life Withont Due Process

28.  Defendants’ policy of targeted killings violates the Fifth Amendment by
authorizing, outside of armed conflict, the killing of U.S. citizens, including Plaintiff’s
son, without due process of law in circumstances in which they do not present concrete,
specific, and imminent threats to life or physical safety, and where there are means other
than lethal force that could reasonably be employed to neutralize any such threat.

Plaintiff brings this claim as next friend for his son,

Third Claim for Relief
Alien Tort Statute: Extrajudicial Killing

29.  Defendants’ policy of targeted killings violates treaty and customary
international law by authorizing, outside IOf armed conflict. the killing of individuals,
including Plaintiff's son, without judicial process in circumstances in which they do not
present concrete, specific, and imminent threats to life or physical safety, and where there
are means other than lethal force that could reasonably be employed to neutralize any
such threat. Plaintiff brings this ¢laim in his own right to prevent the injury he would

suffer 1f Defendants were to kill his son.

Fourth Claim for Relief
Fifth Amendmeni: Due Process Notice Requirements

30.  Defendants’ policy of targeted killings outside of armed conflict violates
the Fifth Amendment by authorizing the killing of U.S. citizens, including Plaintiff’s son,
on the basis of criteria that are secret. Plaintiff brings this claim as next friend for his

son.
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PRAYER FOR RELIEF

For the foregoing reasons, Plaintiff Nasser Al-Aulaqi requests that the Court:

a. Declare that, outside of armed conflict, the Constitution prohibits Defendants
from carrying out the targeted killing of U.S. citizens, including Plaintiff’s son,
except in circumstances in which they present concrete, specific. and imminent
threats to life or physical safety, and there are no means other than lethal force

that could reasonably be employed to neutralize the threats.

b. Declare that, outside of armed conflict, treaty and customary international law
prohibit Defendants from carrying out the targeted killing of individuals,
including Plaintiff’s son, except in circumstances in which they present concrete,
specific, and imminent threats to life or physical safety, and there are no means

other than lethal force that could reasonably be employed to neutralize the threats.

¢. Enjoin Defendants from intentionally killing U.S. citizen Anwar Al-Aulaqi
unless he presents a concrete, specific, and imminent threat to life or physical
safety, and there are no means other than lethal force that could reasonably be

employed to neutralize the threat.

d. Order Defendams to disclose the criferia that are used in determining whether the

government will carry out the targeted killing of a U.S. citizen.

e. Grant any other and further relief as is appropriate and necessary,

Respectfully submitted,
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August 30, 2010

/s/ Arthur B. Spitzer
Arthur B. Spitzer (D.C. Bar No. 233960)
American Civil Liberties Union
of the Nation’s Capital
1400 20th Street, N.W., Suite 119
Washington, DC 20036
Tel. 202-457-0800
Fax 202-452.1868
artspitzer@aol.com

Jameel Jaffer (to be admitted pro hac vice)
Ben Wizner (to be admitted pro hac vice)
Jonathan M. Manes

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

(212) 519-7814

Jaffer@aclu.org

Pardiss Kebriaei (to be admitted pro hac vice)
Maria C. LaHood (to be admitted pro hac vice)
William Quigley

Center for Constitutional Rights

666 Broadway, 7th floor

New Yok, NY 10012

(212) 614-6452

pkebriaci@ccrjustice.org
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQ],
Plaintiff,

V. No. 10cv-

BARACK H. OBAMA, et al,,

Defendants.

DECLARATION OF BEN WIZNER

1, Ben Wizner, under penalty of perjury declare as follows:

l. 1 represent Plaintiff Nasser al-Aulaqgi in this action concemning the executive's
asserted authority to carry out, far from any field of armed conflict, “targeted kiliings” of U.S.
citizens suspected of terrorism and, in particular, of Plaintiff's son Anwar al-Aulagi.

2. I submit this declaration in support of Plaintiff’s maotion for a preliminary
injunction. The purpose of this declaration is to bring to the Court’s attention official
govemment disclosures, as well as information in the public domain, about the government’s
targeted killing policy, its specific standing authorization to kill Plaintiff’s son, and related
matters.

The United States’ Targeted Killing Policy

3. Since 2001 the United States has carmied out many targeted killings outside of the
armed conflicts in Afghanistan and Iraq. The first reported targeted killing by the U.S.
govemment outside of the context of armed conflict occurred in Yemen in November 2002 and
was conducted by the CIA using a Predator drone. Among those killed was a U.S. citizen

wanted in connection with a terrorism investigation and prosecution in Buffalo, New York.



a. Attached hereto as Exhibit A is a true and comect copy of David Johnston
& David E. Sanger, Fatal Strike in Yemen Was Based on Rules Set Out by Bush, N.Y.
Times, Nov. 6, 2002 {quoting several govemment officials acknowledging and defending
the CIA’s targeted killing in 'Yemen and describing the strike as being “carried out uader
broad authority that President Bush has given the C.LA. over the past ycar to pursue the
terror network well heyond the borders of Afghanistan.™).

b. Attached hereto as Exhibit B is a true and comrect copy of Michael Poweli
& Dana Priest, Officials: American Killed in Yemen Led New York Cell, Wash. Post,
Nov. 10, 2002 (“The U.S. citizen killed by a missile launched from a drone aircraft over
Yemen was the ringleader of an alleged terrorist sleeper cell in Lackawanna, N.Y .,
administration officials said Friday.”).

c. Attached hereto as Exhibit C is a true and correct copy of Howard Witt,
U.S.: Killing of al Qeeda Suspects Was Lawful, Chi. Trib., Nov. 24, 2002 (describing
concems about legality of 2002 targeted killing in Yemen that killed U.S. citizen, and
quoting then-National Security Advisor Condoleezza Rice und then-Secretary of State
Colin Powell defending the strike).

d. Attached bereto as Exhibit D is a true and cormect copy of the relevant
portions of Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions,
Report of the Special Rapporteur, T4 37-39, delivered to the Commission on Human
Rights, UN. Doc. E/CN.4/2003/3 (Tan. 13, 2003) (“The Special Rapporteur is extremely
concemed that should the information received be accurate, an alarming precedent might
have been set for extrajudicial execution by consent of Govemument. . . . In the opimnion of
the Special Rapporteur, the attack in Yemen constitutes a clear case of extrajudicial

killing.””)



4, The Central Intelligence Agency (“CIA”™) and the armed forces’ Joint Special
Operations Command (*“JSOC”) both conduct targeted killings and maintain separate lists of
individuals who can be targeted and killed,

a. Attached bereto as Exhibit E is a true and correct copy of Greg Milier,
From Memo to Missile: The CIA’s Hit List, L.A. Times, Jan. 31, 2010 (describing in
detail the procedures surrounding the CIA s targeting killing list and adding that *“Jtlhe
1.8, military, which has expanded its presence in Yemen, keeps a separate list of
individoals to capture or kiil.”).

b. Attached hereto as Exhibit F is a frue and correct copy of Dana Priest, U.S.
Military Teams, Intelligence Deeply Involved in Aiding Yemen on Strikes, Wash. Post,
Jan. 27, 2010 (*Both the CIA and the JSOC maintain lists of individuals, called ‘High
Value Targets® and *High Value Individuals,” whom they scek to kill or capture.”).

c. Attached hereto as Exhibit G is a true and correct copy of Ellen
Nakashima, fnielligence Chief Acknowledges U.S. May Target Americans Involved in
Terrorism, Wash. Post., Feb. 4, 2010 (quoting then-Director of National Intelligence
Dennis Blair, testifying beforc the House Intelligence Committee: “We take direct action
against terrorists in the mntelligence community.”).

d. Attached hereto as Exinubit H is a true and correct copy of Scott Shane,
U.S. Approves Targeted Killing of American Cleric, N.Y. Times, Apr. 6, 2010 (*Both
the C.I A. and the military maintain lists of terrorists linked to Al Qaeda and its affiliates
who are approved for capture or killing, former officials said.”).

5. The CIA and JSGC targeted killing lists can include U.8. citizens.

a. Exhibit G, Elien Nakashima, Intelligence Chief Acknowledges U.S. May

Targer Americans Involved in Terrorism, Wash. Post., Feb. 4, 2010 (quoting then-
3



Director of National Intelligence Dennis Blair, testifying before the House Intelligence
Committee: “We take direct action against terrorists in the intelligence community. If
that direct action, we think that direct action will invoive killing an American, we get
specific permission to da that.™).

b. Attached hereto as Exhibit I is a true and correct copy of EH Lake, Dozens
of Americans Believed to Have Joined Terrorists, Wash. Times, June 24, 2010 (quoting
current Deputy National Security Adviser for Homeland Security and Counterterrorism
John O. Brennan: “If an American person or citizen is in a Yemen or in a Pakistan or in
Somalia or another place, and they are trying to carry out attacks against U.S. interests,
they alsa will face the full brunt of a U.S. response. And it can take many forms.”).

c. Exhibit E, Greg Miller, From Memo to Missile: The CIA s Hit List, LA,
Times, Jan. 31, 2010 {“Aw!aki’s status as a .S, citizen requires special consideration,
according to former officials familiar with the criteria for the CIA’s targeted killing
program.’™).

d. Exhibit F, Dana Priest, U.S. Military Teams, Intelligence Deeply Involved
in diding Yemen on Strikes, Wash. Post, Jan. 27, 2010 (“After the Sept. 11 attacks, Bush
gave the CIA, and later the military, authority to kill U.S. citizens abroad if strong
cvidence existed that an American was involved in organizing or carrymg out terrorist
actions against the United States or U.S. interests, military and intelligence officials said.
... The Obama administration has adopted the same stance. . .. Both the CIA and the
JSOC maintain lists of individuals . . . whom they seek to kill or capture. The JSOC list
includes three Americans, including Aulaqgi, whose name was added late last year.”).

€. Attached hereto as Exhibit J is a true and correct copy of Keith Johnson,

U.S. Seeks Cleric Backing Jihad, Wall Bt. 1., Mar, 26, 2010 (“An order to kill an
4



American, however, ‘has to meet legal threshaolds,” the official said. He declined to be
more specific.”)
6. Names are added to the JSOC and CIA lists after a secret burcaucratic process
conducted entirely within the executive branch.

a Attached hereto as Exhibit K is a true and correct copy of Transcript of
Press Briefing by Press Secretary Robert Gibbs, The White House (Aug. 3, 2010) (Press
Secretary Robert Gibbs states that “[tlhere’s a process in place that I’'m not at liberty to
discuss” in response to a question about whether “there is a process in place that we don’t
know about™ with regard to the targeted killing of U.S. citizens.)

b. Exhibit G, Ellen Nakashima, Intefligence Chief Aclmowiedges U.S. May
Target Americans Involved in Terrorism, Wash. Post., Feb. 4, 2010 (“{Former Director of
National Intelligence] Blair told members of the House intelligence committee that he
was speaking publicly about the issue to reassure Americans that intelligence agencies
and the Department of Defense ‘follow a set of defined policy and legat procedures that
are very carefully observed® in the use of lethal force against U.S. citizens.™).

c. Exhibit E, Greg Miller, From Memo to Missile: The CIA's Hit List, L.A.
Times, Jan, 31, 2010 (deseribing the CLA process in detail and stating that “From
beginning to end, the CIA’s process for carrying out Predator strikes is remarkably self
contained. Almost every key step takes place within the Langley, Va., campus, from
proposing targets to piloting the remotely controlled planes.™).
7. In order to add the name of a UL.S. citizen to the CIA’s targeted killing list,

approval must be obtained from the National S8ecurity Council.
a. Attached hereto as Exhibit L is a true and cotrect copy of Greg Miller,

Muslim Cleric Avlagi Is Ist U.S. Citizen on List of Those CIA Is Alfowed To Kill, Wash.
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Past, Apr. 7, 2010 (“Because he is a2 U.S. citizen, adding Aulagi to the CIA list required

special approval from the White House, officials said.”).

b. Attached hereto as Exhibit M is a true and correct copy of Adam Entous,

ULS. Targets American-Born Cleric in Yemen: Officials, Reuters, Apr. 6, 2010 (“The

decision to add Anwar al-Awlaki, of al Qaeda in the Arabian Peninsula, to the target list

followed a National Security Council review prompted by his status as 2 U.S. citizen.”).

8. The names of individuals placed on the CIA and JSOC targeted killing lists
remaip on those lists for months at 2 ime. The CIA list is subject to review approximately every
six months.

a Exhibit E, Greg Miller, From Memo to Missile; The CI4 ‘s Hit List, L.A.

Times, Jan. 31, 2010 (“The [CIA] list is scrutinized every six months, officials said, and

in some cases names are remnoved if the intelligence on them has grown stale,”),

b. Exhibit L, Greg Miller, Muslim Cleric Aulagi Is 15t U.S. Citizen on List of

Thase CIA Is Allowed To Kill, Wash. Post, Apr. 7, 2010 (reporting that Anwar a]-Aulaqi

was added to the CIA’s target list months after being added to the JSOC list).

9. Placement of a name on a list constitutes a standing authorization to kill that
person. Subsequent review of specific strikes does not involve a detcrmination that the person
constitutes an imminent threat at that time.

a. Attached hereto as Exhibit N is a true and correct copy of Peter Finn &

Joby Warrick, Under Panetta, A More Aggressive CIA, Wash, Post., Mar. 21, 2010

(describing the process by which the C1A Director gave final approval to a particular

strike and making clear that such approval does not involve a determination that the

person constituted an imminent threat at the time).



b. Attached hereto as Exhibit O is a true and correct copy of Jane Mayer,
The Predator War, The New Yorker (Oct. 26, 2009) (“A top military expert, who
declined to be named, spoke of the military’s system, saying, ‘There’s a whole taxonomy
of targets.,” Some people are approved for kiiling on sight. For others, additional
permission is needed. A target’s location cnters the equation, too. If a school, hospital,
or mosque is within the likely blast radjus of a missile, that, oo, is weighed by a
computer algorithm before a lethal strike is authorized.”).

c. Exhibit H, Scott Shane, U.S. Approves Targeted Killing of American
Clerie, N.Y. Times, Apr. 6, 2010 (“Both the C.1.A. and the military maintain lists of
terrorists linked to Al Qaeda and its affiliates who are approved for capture or killing,
former officials said.™).

10.  Tarpeted killing operations have resulied in the deaths of many civilians. One
strike in Yemen resuited in the death of 41 civilians, along with 14 terrorism suspects.

a. Attached hereto as Exhibit P is a true and cormrect copy of Scott Shune, 14
to Expand Drone Use in Pakistan, N.Y. Times, Dec. 3, 2009 (“The New America
Foundation, a policy group in Washington, studied press reports and estimated that since
2006 at least 500 militants apd 250 civilians had been killed in the drone strikes. A
separatg count, by The Long War Journal, found 885 militants” deaths and 94 civilians’.
But the government official insisted on the accuracy of his far lower figure of
approximately 20 civilian deaths.™),

b. Attached hereto as Exhibit @ is 2 true and correct copy of the relevant
portions of Amnesty International, Yemen: Cracking Down Under Pressure 29-33 (2010)

{detailing investigations into a December 17, 2009 strike that killed 4] civilians).



c. Adttached hereto as exhibit R is a true and correct copy of Scott Shane,
Mark Mazzetti & Robert F, Waorth, Secret Assauit on Terrorism Widens on Two
Continents, N.Y. Times, Aug. 14, 2010 (confirming that the December 17, 2009 strike

that killed 41 individuals was launched from a U.S. Navy ship).

Specific Authorization te Kill Plaintifi’s Son and Related issues
11, In January 2010, government officials disclosed that Anwar al- Aulagi had been

added to “‘a shortlist of U.8. citizens™ that JSOC is specifically authorized to kill.
a. Exhibit E, Greg Miller, From Memo fo Missile; The CIA’s Hit List, L.A.
Times, Jan. 31, 2010 ("“Awlaki is already on the military’s list, which is maintained by
the U.S. Joint Special Operations Command.”).
b. Exhibit ¥, Dana Priest, US. Military Teams, Intelligence Deeply Involved
in Aiding Yemen on Strikes, Wash. Post, Jan. 27, 2010 ("[Aulaqi] has since been added to
a shortlist of U.8, citizens specifically targeted for killing or capture by the JSOC,
military officials said.”).
12,  In Apnl 2010, government officials disclosed that Anwar al-Aulagi had been
added the list of individuals that the CIA is specifically authorized to kill.
a. Exhibit M, Adam Entous, U.S. Targets American-Born Cleric in Yemen:
Cfficials, Reuters, Apr. 6, 2010 (quoting a U.S. official stating, with regards to Anwar al-
Aulaqi: “He’s being targeted.”).
b. Exhibit L, Greg Miller, Muslim Cleric Aulaqi Is 1st U.S. Citizen on List of
Thase CIA Is Allowed To Kill, Wash, Post, Apr. 7, 2010 (A Muslim cleric tied to the
attempted bombing of a Detroit-bound airliner has become the first U.S. citizen added to

a list of suspected terrorists the CIA is authorized to kill, a U.S. official said Tucsday.
8



Anwar al-Aulaqi, who resides in Yemen, was previously placed on a target list
maintained by the U.S. military’s Joint Special Operations Command. . .. ‘He'sin
cverybody's sights,” said the U.S. official.”).

c. Exhibit H, Scott Shane, U.S. Approves Targeted Killing of American

Cleric, N.¥. Times, Apr. 6, 2010 (quoting and citing government officials for the

proposition that “[tjhe Obama administration has taken the extracrdinary step of

authorizing the targeted killing of an American citizen, the radical cleric Anwar al-

Awlaki’).

13.  The United States has already conducted at least one strike — and as many as 12
according to one account — with the intent of killing Anwar al-Aulagi. The United States
continues to attempt to kill him.

a, Exhibit L, Greg Miller, Muslim Cleric Aulngi Is 1st U.S. Citizen on List of

Those ClA Is Allowed To Kill, Wash, Post, Apr. 7, 2010 (“Anwar al-Anlaqi, who resides

in Yemen, was previously placed on a target list maintained by the U.S. military’s Joint

Special Operations Command and has survived at least one strike carried out by Yemeni

forces with U.S. assistance against a gathering of suspected al-Qaeda operatives.”).

b. Exhibit F, Dana Pricst, U.S. Military Teams, Intellipence Deeply Imvolved

in Aiding Yemen on Strikes, Wash. Post, Jan. 27, 2010 (“Obama approved a Dec, 24

strike against a compound where 2 U.5. citizen, Anwar al-Anlag), was thought to be

meeting with other regional al-Qaeda leaders.”).
c. Attached hereto as Exhibit S is a true and comrect copy of the transcript of

Dina Temple-Raston, {LS. Turns Up Heat or Internet Imam Awlaki, Nat’l Pub. Radio

Morning Edition (July 29, 2000) ("Intelligence sources tell NPR. that there have been

almost a dozen drone and airstrikes tarpeting Awlaki in Yemen.").
9



14.  Executive officials have condemned Anwar al-Aulagi’s public statements and
sermons and also allege that he has “cast his lot” with terrorist groups and assumed an
“pperational” role In a terrorist organization.

a. Exhibit M, Adam Entous, {/.5. Targefs American-Born Cleric in Yemen:

Officials, Reuters, Apr. 6, 2010 (*U.S. imtelligence agencics had viewed Awlaki as

chiefly an al Qaeda sympathizer and recruiter for Islamist causes with possible ties to

some of the September 11, 2001, hijackers.”)
b. Exhibit H, Scott Shaoe, U.S. Approves Targeted Killing of American

Cleric, N.Y. Times, Apr. 6, 2010 (quoting an American official statubg: ““The danger

Awlaki poses to this country is no longer confined to words . . . . He's gotten involved in
p]OIS.’”)
c. Attached hereto as Exhibit T is a true and correct copy of Press Release,

U.S. Department of the Treasury, Treasury Designates Anwar Al-Aulagi, Key Leader of
Al-Qa’ida in the Avabian Peninsula (July 16, 2010) (quoting Under Secretary for
Terrorism and Financial Intelligence Stuart Levey stating: “He has involved himself in
every aspect of the supply chain of terrorism -- fundraising for terronist groups, recruiting
and training operatives, and planning and ordening attacks on innocents.”).

d. Exhibit K, Transcript of Press Briefing by Press Secretary Robert Gibbs,
The White House (Aug. 3, 2010} (quoting Press Secretary Robert Gibbs stating: “Anwar
al-Awlaki bas in videos cast his lot with al Qaeda and its extremist allies. Anwar al-
Awlaki is acting as a regional commander for al Qaeda in the Arabian Peninsula.”).
15.  Yemeni officials have publicly stated that Yemen’s security forces are taking

measures to arrest Anwar al-Aulaqi for possible charge and trial in Yemen.

10



a Attached hereto as Exhibit U is a true and correct copy of Yemen Wor 't
Extradite Radical Cleric, Assoc. Prass, Jupe 8, 2010 (*Yemen's Islamic Affairs Minister
Hamoud al-Hitar told The Associated Press that Yemcn is encouraging al-Awlaki to tum
himself in, but if and when in Yermeni custody, he will not be extradited to the U.S.
‘There are constitutional and legal texts the government cannot gei around,” al-Hitar said.
He said the U.S. should provide any proof it has of al-Awlakd’s terrorist ties ‘to the
Yemeni justice system, so it can do its job.™™)

b. Attached hereto as Exhibit V is a true and correct copy of Maamoun
Youssef, Armwar al Awlaki, Yemeni Cleric, Advocates Killing Americans in Al Qaeda
Video, Assoc. Press, May 23, 2010 (“Ali Mohammed al-Ansi, Yemen's national security
chief and head of the president’s office, said in remarks published Sunday in Yemen’s
ruling-party newspaper that the country’s security forces will continue to pursue al-
Awlaki untif he turns himself in or he is arrested. Yemen has indicated that if its security
forces capture al-Awlaki, it wants to try the cleric on Yemeni soil.”)

c. Attached hereto as Exhibit W is a true and correct copy of AI-Qirbi:
Yemen Will Not Extradite al-Awlaki to U.S., Yemen News Agency (Saba), May 10, 2010
{quoting Yemeni Foreign Minister Abu Bakr al-Qirbi stating: “We have clearly said that
because of his recent terrorist activity, al-Awlaki is now wanted by the Yement
government; heoce, he must be tried once he is captured and convicted in his homeland
but never by other governments. . . . Yernen's position over handing the man to the U.S.
is clear and firm because we refuse to hand our people to other countries.”)

d, Exhibit F, Dana Priest, U.S. Military Teams, Intelligence Deeply Involved
in Aiding Yemen on Strikes, Wash. Post, Jan. 27, 2010 (“Yemeni Forcign Minister

Abubaker al-Qirbi said in Washington last week that his government’s present goal is to
11



persuade Aulaqi to surrender so he can face local criminal charges stemming from his

contacts with the Fort Hood suspect. Aulaqi is being tracked by the country’s security

forces, the minister added, and is now thought to be in the southern province of

Shabwa.”).

e. Attached hereto as Exhibit X is a true and correct copy of Margaret Coker

& Charles Levinson, Yemen in Taiks for Swrrender of Cleric, Wall 8t. ], Jan. 15, 2010

("Ali Mohamed Al Anisi, the director of Yemen’s National Security Agency and a sepior

presidential adviser, said talks were under way with members of Mr. Awtaki’s tribe in an

effort to convinge the cleric to tum himselfin. . . . He said Yemeni forces were prepared
to bring him io forcibly if negotiations fail. “We are ready to launch more operations to
bunt him down,” he said.™)

16.  Yemeni cabinet members have publicly requested that the United States provide
the Yemeni government with additional evidence against Anwar al-Aulagi so as to permit them
to arrest him and bring him to trial in Yemen.

a Attached hereto as Exhibit Y is a true and correct copy of Yemen Says

Seeks Cleric, Yet to Get U.S. Intelligence, Reuters, Apr. 11, 2010 (“*He (Awlaki} is

watted by Yemcni justice for questioning, so that he can clear his name ... or face trial,’

Yemeni Foreign Minister Abubakr al-Qirbi told Al Jazcera television. . . . Qirbi said

Yemen had not received U.S. intelligence on Awlaki’s contacts with a Nigerian suspect

in the attempted bombing of the transatlantic passenger plane and with a U.S. Army

psychiatrist accused of shooting dead 13 people at a military base in Texas in November,

‘The detailed information . . . and evidence gathered by U.S, agencies has not been given

to Yemen,® Qirbi said.”)

12



b. Exhibit U, Yemen Won't Extradite Radical Cleric, Assoc. Press, June 8,

2010 (*Yemen’s Islamic Affairs Minister Hamoud al-Hitar . . . said the U.S. should

provide any proof it has of al-Awlaki’s terrorist ties ‘to the Yemeni justice system, so it

can do its job,”)

17.  The Yement government is currently prosecuting at least one U.S. citizen who is
alleged to be a member of al Qaeda and has deported others.

a. Attached hereto as Exhibit Z is a true and correct copy of Abmed al-Haj,

American al-QOgida Suspect to Go on Trial in Yemen, Assoc. Press, Aug. 24, 2010 (“An

American al-Qaida suspect will go on trial in Yemen next month over the killing of a

Yemeni soldicr and the wounding of another during a failed escape attempt, a security

official said Tuesday. . . . [Aluthorities have since June deported 25 foreigners, including

Americans, suspected of having links to al-Qaida.”).

18.  The Yemeni governmenthas in the past arrested Anwar al-Aulagi and detained
him for 18 months prior to his release in December 2007. He was released only after the United
States signaled that it no longer insisted on his continued incarceration.

a. Attached hereto as Exhibit AA is a true and correct copy of Scott Shane &

Souad Mekhennet, Imam s Path From Condemning Terror to Preaching Jihad, N.Y.

Times, May 8, 2010 (“In mid-2006, after he intervened in a tribal dispute, Mr. Awlaki

was imprisoned for 18 months by the Yemeni authorities, .. . Two F.B.L agents

questioned him in the Yemeni prisen, and Mr. Awlaki blamed the United States for his
prolonged incarceration. He was nght; John D. Negroponte, then the director of nationat
intelligence, told Yemeni officials that the United States did not object to his detention,
according to American and Ycmeni sources. But by the end of 2007, American officials,

some of whom were disturbed at the imprisonment without charges of a United States

13



citizen, signaled that they no lenger insisted on Mr, Awlaki’s incarceration, and he was
released.”),
19,  Anwar al-Aulaqi is in hiding and cannot communicate with his father or counsel
because of the United States® attempts to kill him.
a. Exhibit AA, Scott Shane & Sovad Mekhennet, Imam's Path From

Condemning Terror to Preaching Jihad, N.¥Y. Times, May 8, 2010 (“Last October,
friends said, [Anwar al-Aulaki] heard the distant whine of a drone aircraft circling
overhead, Worried that he was endangering his relatives, he fled to the mountains.”).
b. Aftached hereto as Exhibit AB is a true and correct copy of Lee Keath &
Abmed al-Haj, Tribe in Yemen Protecting U.8. Cleric Anwar al-Awlaki, Assoc, Press,
Jan. 19, 2010 (reporting extensively on Anwar al-Aulagi’s circumstances in Yemen),

1 declare under penaity of perjury that the foregoiny is true and correct to the best of my

NG A

Ben Wizner

knowledge and belief, Executed on August 28 2010.




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQI,
Plaintiff,
v,

No. 10cv-
BARACK H. OBAMA, et al.,

Defendants.

DECLARATION OF DR. NASSER AL-AULAOI

1, Dr. Nasser Al-Aulaqi, pursuant to 28 U.S.C. § 1746, declare as follows:

I. T am the Plaintiff in the above-captioned case. Iact on my own behalf and as
next friend to my son, Anwar Al-Aulaqi, 2 citizen of the United States.

2 1 am a citizen of Yemen and reside in Yemen with my wife, an American
citizen, and my family.

3 I came to the United States in 1966 on a Fulbright scholarship to study at
New Mexico State University. I lived in the United States for the next 12 years, untii 1978,
when my family 20d I moved back to Yemen. After returning to Yemen, I served as
Minister of Agriculture and Fisheries in the Government of Yemen. 1 later founded and
served as president of Ibb University and then served as president of Sana’a University. 1
am currently a Professor of Economics at Sana’a University.

4, My son Anwar was born in the United States in 197] in New Mexico during
oy studies there. He went back to the United States in 199] when he was ready to go to

college. He received his bachelor’s degree from Colorado State University, went on to



obtain his mastcr's degree from San Diego State University, and later enrolicd in a Ph.D.
program at George Washington University, which he attended through December 2001. He
married and had three children while living in the United States. In 2003, he moved to the
United Kingdom and, in 2004. he moved to Yemen.

A. It is my understanding that my son has been authorized for killing by the
United States and is actively being targeted by the CIA and the U.S. malitary.

6. I'learned of the United States” authorization to kill my sen through numerous
news reports of U.S. officials stating that be has been added to govemment “kill lists.” 1
have also heard and read statements from U.S. officials referring to my son as a threat to the
Ugited States and confirming that he is being pursued. In January 2010, after published
reports of my son’s addition o the U.S. military’s kill list, [ wrote a letter to President
Obama asking him te cease the targeting of my som.

7. News reports have indicated that the United States has deployed armed
drones over Yemen, ready to attack my son “at a moment's notice” if the military receives
credible intelligence about his whereabouts. I myself have seen these drones flymg
overhead in Yemen, The media has reported that my son has aiready been thc subject of
several unsuccessiul strikes.

8. My son is currently in hiding in Yemen. He has been in hiding continuously
sice at least January 2010, when the United States™ intention to kill him became ¢lear.

9. Since the fime my son went into hiding, neither I'nor any of my family
members have had any contact or communication with him. Anyone attempting to meet or
commmicate with him would place his or her life and safety in jeopardy because of my

son’s targeting by the United States.



10.  Beeause the U.S. government is seeking to kill my son, as reported, he
cannot access legal assistance or a court without nisking his life.

11.  As Anwar’s father, I only want to do what is in his best intercsts. {behieve
taldng legal action to stop the United States from lalling hirm is in his best interests.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct.

Executed on Avngust 28, 2010 p
' T 'lf'_ R
CooL

Dr. Nasser Al-Aulaqgi

i




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQI,

Plaintift,
No. 10-cv.
V.

BARACK H. OBAMA, et af.,

Defendants.

[PROPOSED] PRELIMINARY INJUNCTION

Upon consideration of Plaintiff’s moticn for 2 preliminary injunction, of any
opposition thereto, and of the entire record in this acton;

It appearing to the Court that the Plaintiff is likely to succeed on the merits of his
action, that he will suffer irreparable injury if the requested relief is not issued, that the
Defendants will not be harmed if the requested relief is issued, and that the public interest
favors the entry of such an order, it i3, therefore,

ORDERED that Plaintiff’s motion for a preliminary injunction 15 hereby
GRANTED; and 1t is further

DECLARERD that, outside of armed conflict, the Constitution prohibits
Defendants from carrying out the tarpeted killing of 1.8, citizens, including Plaintiff’s
son, except in circumstances in which they present concrete, specific, and imminent
threats to life or physical safety, and there are no means other than lethal force that could

reasonably be employed to ncutralize the threats; and it is farther



DECLARED that, cutside of armed contlict, treaty and customary international
law prohibit Defendants from carmrying out the targeted killing of individuals, including
Plaintiff’s son, except in circumstances in which they present concrete, specific, and
imminent threats to life or physical safety, and there arc no means other than lethal force
that could reasonably be employed to neutralize the threats; and it is further

ORDERED that the Defendants Barack 3. Obuma, Leon C. Panetta, and Rebert
M. Gates are hereby PROHIBITED, pending forther order of this Count, from
intentionally kitling U.S. citizen Anwar Al-Aulaqi unless he is found to present a
concrete, specific, and imminent threat to life or physical safety, and there are no means
other than lethal force that could reasonably be employed to neutralize the threat; and it is
further

ORDERED, in accordance with Fed. R. Civ. P. 65(c), that this injunction shall be
effective upon Plaintiff’s giving of security in the amount of $10 by depositing that

amount with the Clerk of the Court.

Date:

Judge, United States District Court



[NITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQ],

Plaintiff,
No. 10¢v.__
V.

BARACK H. OBAMA, et al.,

Defendants.

PLAINTIFF’S MOTION FOR A PRELIMINARY INJUNCTION

Pursuant to Fed. R. Civ. P, 65(z), Plaintiff Nasser Al-Aulagi moves for the
i1ssuance of a preliminary injunction (1) declaring that, outside of armed conflict, the
Constitution prohibits Defendants from carryiug out the targeted killing of U.S. citizens,
including Plaintiff’s son, except in circumstances in which they present concrete,
specific, and imminent threats to life or physical safety, and there are no means other than
lethal force that could reasonably be cmployed to neutralize the threats; (2) declaring that,
outside of armed conflict, treaty and customary international law prohibit Defendants
from carrying out the targeted killing of individuals, including Plaintiff’s son, except in
circumstaoces in which they present concrete, specific, and imminent threats to life or
physical safety, and there are no means other than lethal force that could reasonably be
ernployed to neutralize the threats; and (3) prohibiting Defendaats from intentionally
killing U.S. citizen Anwar Al-Aulagi unless he is found to present a concrete, specific,
and imminent threat to life or physical safety, and there are ro means other than lethal

force that could reasonably be employed to neutralize the threat; or, in the altemnative, (4)



ordering the Defendants to disclose the criteria that are used in determining whether the
government will carry out the targeted killing of a 1.8, citizen.

The grounds for this motion are that Plaintiff has a substantial probability of
success on the merits of his claim that the executive’s asserted autbority to carry out
“targeted killings” of U.S. citizens suspected of terrorism far from any ficld of armced
conflict violates the Fourth and Fifth Amendments to the United States Constitution and
is contrary to treaty and customary international law: that absent immediate relief,
Plaintiff will suffer irreparable harm; that the requesied relief will not injure Defendants;
and that the public interest supports granting the requested relief.

In support of this application, Plainiiff respectfully refers the Court to the
Complaint, the Memorandum in Suppart of Plaintiff’s Motion for Preliminary Injunction,
the Declaration of Nasser Al-Aulaqi, and the Declaration of Ben Wimer.

A proposed order is attached.

Respectfully submitted,
/s/ Atthur B. Spitzer
Arthur B. Spitzer (D.C. Bar No. 235960)
American Civil Liberties Union
of the Nation’s Capital
1400 20th Street, N'W ., Suoite 119
Washington, 1DC 20036
Tel. 202-457-0800

Fax 202-452.1868
anspitzet@aol.com

Jamecl Jaffer (to be admitted pro hac vice)
Ben Wizner (10 be admited pro kac vice)
Jonathan M. Manes

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

(212) 519-7814

jjaffer@aclu.org



August 30, 2010

Pardiss Kebriaet

Maria C. LaHood

William Quigley

Center for Constitutional Rights
666 Broadway, 7th floor

New York, NY 10012

(212) 614-6452
PKebnaei@ccyustice.org



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQI,
Piaintiff,
V.

BARACK H. OBAMA, et al.,

Defendants.

No. 10-cv-

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR A
PRELIMINARY INJUNCTION

August 30, 2010

Arthur B. Spitzer (D.C. Bar No. 235960)
American Civil Liberties Union

of the Nation’s Capital

1400 20th Street, N.W ., Suite 119
Washington, DC 20036

Tel. 202-457-0800

Fax 202-452.1868

artspitzer@aol.com

Jameel Jaffer (to be admitted pro hac vice)
Ben Wizner (to be admitted pro hac vice)
Jonathan M. Manes

Americar Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

(212) 519-7814

jjaffer@aclu.org

Pardiss Kebnaei (to be admitted pro hac vice)
Marnia C. LaHood (to bz admitted pro hac vice)
William Quigley

Center for Constitutional Rights

666 Broadway, Tth floor

New York, NY 10012

(212) 614-5452

pkebriaei @ccrjustice.org






INTRODUCTION

This case concemns the executive's asserted anthority to carry out “targeted
killings” of U.S. citizens suspected of terrorism far from any field of armed conflict.
According to numerous published reports, the government maintains lists of suspects—
“kill lists"—against whom lethal force can be used without charge, trial, or conviction.
Individuals, including U.S, citizens, are added to the lists based on executive
determinations that secret criteria have been satisfied. Executive officials are thus
invested with sweeping authority to impose extrajudicial death sentences in violation of
the Constitution and intemational law.

The night to life is the most fundamental of all rights. Outside the context of
armed conflict, the intentional use of lethal force without prior judicial process is an
abridgement of this right except in the narrowest and most extraordinary circumstances.

The United States is not at war with Yemen, or within it. Nonetheless, U.S.
government officials have disclosed the government’s intention 10 cary out the targeted
kitling of U.S. citizen Anwar Al-Aulaqi, who is in hiding there. In early 2010, several
newspapers reported that U.S. government officials had confirmed Anwar Al-Aulagi’s
placement on government kill lists; these lists amount to standing authosizations to use
lethal force. Numerous subsequent reports have corroborated those accounts. According
to one media report, there have already been as many as a dozen unsuccessful attempts on
Anwar Al-Aulaqi’s life. Anwar Al-Aulagi has beep in hiding since at least January 2010.
Plaintiff Nasser Al-Aulagi is Anwar Al-Aulagi's father; he brings this action on his own

behalf and as next friend to his son.






FACTUAL BACKGROUND
Targeted Killings by the United States Outside of Armed Confljct

Since 2001, the United States has carried out targeted killings in connection with
the “war on terror.” Declaration of Ben Wizner (“Wizner Decl.”) q 3, Ex. O-P. While
many of these killings have been conducted by the U.S. military in the context of the
armed conflicts in Afghanistan and Iraq, the United States has also carried out targeted
killings outside the context of armed conflict, id. § 3, Ex. A-D, and it is these killings that
are ai issue here. Both the Central Intelligence Agency (“CIA") and the U.S. military’s
Joint Special Operations Command (“JSOC”) are involved in authorizing, planning, and
carrying out targeted killings, including of U.S. citizens, outside the context of armed
conflict. Id, 9 4, Ex. E-H.

The first reported post-2001 targeted killing by the U.S. government outside
Afghanistan occurred in Yemen in November 2002, when a CIA-operated Predator drone
fired a missile at a suspected terrorist traveling in a car with other passengers. d. [ 3, Ex.
A-D. The strike killed all passengers in the vehicle, including a U.S, citizen. I4. Ex. B-
C. The United Nations Special Rapporteur on Extrajudicial Killings later stated that the
strike constituted “a clear case of extrajudicial killing” and set an *“alarming precedent.”
id. Ex.D. Since 2001, there has been an increase in targeted killings by the United States
against terrorism suspects outside of Afghanistan and Iraq.

The government has publicly claimed the authority to carry out targeted killings
of civilians, including U.S. citizens, outside the context of armed conflict. Id. ¥ 3-5, Ex.
A-J, L-P, R-S. For example, in February 2010, then-Director of National Intelligence

Dennis Blair, in response to a question by a member of Congress about the targeted



killing of U.S. citizens, stated that the United States takes “direct action™ against
suspected terrorists and that “if we think that direct action will involve killing an
American, we get specific permission to do that.” Jd. { 5(a), Ex. G, In June 2010,
Deputy National Security Advisor John Brennan responded to questions about the
targeted killing program by stating, “If an American person or citizen is in Yemen or in
Pakistan or in Somalia or another place, and they are trying to carry out attacks apainst
U.S. interests, they will also face the full brunt of a U.S. response.” Id. § 5(b), Ex. H.

Although the government has publicly claimed the authority to camry out targeted
killings of civilians outside the context of armed conflict, it has not explained on what
basis individuals are added 1o kill lists, or the circumstances in which the asserted
authority to carry out targeted killings will actwally be exercised.

Specific Authorization to Kill Plaintiff’s Son Anwar Al-Aulagi

Plaintiff Nasser Al-Aulagi moved to the United States in 1966 to pursue his
studies as a Fulbright scholar at New Mexico State University. Declaration of Nagser Al-
Aulaqi ("Al-Aulaqgi Decl.”) § 3. Plaintiff’s son, Anwar Al-Auvlaqi, was bormn in New
Mexico in 1971, [d.{ 4. Plaintff remained in the United States with his family for the
next seven years, until 1978, when they moved back to Yemen. Id, J 3. Plaintiff went on
to serve as Minister of Agriculture and Fisheries in the Government of Yemen, and later
founded and served as president of Ibb University and served as president of Sana’a
University. Jd. Plaintiff currently resides in Yemen with his wife, who is an American
citizen, and their family. /d.9 2.

In 1991, Plaintiff's son Anwar Al-Aulagi returned to the United States to attend

college at Colorado State University. Jd. §4. Anwar Al-Aulagi went on to obtain his



master’s degree at San Diego State University and later enrolled in a Ph.D. program at
George Washington University, which he attended through December 2001. /d. He
married and had three children while living in the United States. /d. He moved to the
United Kingdom in 2003, and to Yemen in 2004, Id.

In January 2010, the Washington Post reported that Anwar Al-Aulaqi had been
added to *a shortlist of U.S. citizens” that JSOC was specifically authorized to kill.
Wizner Decl. § 11(b), Ex. F. The same article reported that Anwar Al-Aulaqi had
survived a JSOC-assisted strike in Yemen in tate December 2009, Jd.; see also § 13(a),
Ex. L. That strike reportedly killed 41 civilians, mostly children and women. Id. § 10{b)-
{c), Ex. Q-R. Another January 2010 news report stated that Anwar Al-Aulagi was “al}
but certain™ to be added to a list of suspects that the CIA was specifically anthorized to
kill. id q11{a), Ex. E. In April 2010, the Washington Post and other media sources
reported that Anwar Al-Aulagi had been added to the CIA’s list. 7d. 12, Ex. H, L-M.

Numerous news reports have corroborated that Defendants have anthorized the
targeted killing of Anwar Al-Aulagi and are actively pursuing him. According to one
media report, he has already been the target of as many as a dozen unsuccessful strikes.
14, § 13, Ex. 8. One U.S. official stated that “he’s in everybody's sights.” I4. T 12(b),
Ex. L. In the context of a discussion about targeted killing, Defendant CIA Director Leon
Panetta stated that Anwar Al-Aulagi 1s “someone that we're looking for” and that “there
isn't any question that he’s one of the individuals that we’re focusing on.” Id. Ex.J.

Defendants added Anwar Al-Aulaqi to the CIA and JSOC kill lists after a closed
executive process. /d. § 6, Ex. E, G, K. In the course of that process, Defendants and

other executive officials determined that Anwar Al-Aulaqi satisfied secret criteria that



determine whether a U.S. citizen can be killed by his own government. Anwar Al-Aulagi
is now subject to a standing order that permits the CIA and JSOC to kill him. {d. 199,
11-13, Ex. E-L L-G, R-§.

Individvals placed on the CIA and JSOC targeted killing lists remain on those
Yists for months at a time. Id. § 8, Ex. E, L. An intelligence official who was questioned
about the CIA s kill list stated that individuals would be removed from the kill list if their
names “hadn’t popped on the screen for over a year, or there was no intelligence linking
[them] to known terrorists or plans,” /d. Ex. E.

Defendants have anthorized the CIA and JSOC to kill Anwar Al-Aulagi without
regard to whether, at the time lethal force will be used, he presents a concrete, specific,
and imminent threat to life, or whether there are reasonable means short of lethal force
that could be used to address any such threat.

Executive officials have condemned Anwar Al-Aulaqi’s public statements and
sermons; they have also alleged that he has “cast his lot” with terrorist groups and
assumed an “operational” role in a terrorist orgamization. Id. J 14, Ex. H, K, M, T. The
1.8, government has not, however, publicly indicted Anwar Al-Aulaqi for any terrorism-
related crime.

In response to reports that the United States has placed Anwar Al-Aulaqgi on “kill
lists,” Yemeni officials, including the Prime Minister, the Foreign Minister, and the
Director of the National Security Agency, have publicly stated that their government’s
security forces are taking measures to arrest Anwar Al-Aulagi for possible charge and
triad. Id. 15, Ex. F, U-X, Yemeni cabinet members have also publicly requested that

the United States provide the Yemeni government with any evidence against Anwar al-



Aulaqi to support arresting him and bringing him to trial. The Yemeni government has
prosecuted other residents of Yemen for terrorism-related crimes, and the Yemeni
government is currently prosecuting at least ope U.S. citizen who is alleged to be a
member of a terrorist organization. Id, §17, Ex. Z. Anwar Al-Aulaqi has in the past
been detained by the Yemeni government and was imprisoned for 18 months in 2006 and
2007. Id. 9 18, Ex. AA.

Anwar Al-Aulaqi has been in hiding in Yemen since at least January 2010. /d. §
19, Ex. AA-AB. Plaintiff has had no communication with his son during that time, Al-
Aulagi Decl. 9. Anwar Al-Aulaqi cannot communicate with his father or counsel
without endangering his own life. Id.

ARGUMENT

Plaintiff is entitled to a preliminary injunction because (1) he has “‘a substantial
likelihood of success on the merits™, (2) he and his son “would suffer irreparable injury
were an injunction not granted”; (3) an injunction would not “substantially injure other
interested parties”; and {(4) “the grant of an injunction would further the public interest.”
Ark. Dairy Coop. Ass'nv. U.S. Dep't of Agric., 573 F.3d 815, 821 (D.C. Cir. 2009).
“These factors interrelate on a sliding scale and must be balanced against each other.™
Davenport v. Int’l Bhd. of Teamsters, 166 F.3d 356, 360-61 (D.C. Cir. 1999) (citation
omitted).

“‘If the arguments for one factor are particularly strong, an injunction may issue
even if the arguments in other areas are rather weak.” Belbacha v. Bush, 520 F.3d 452,
459 (D.C. Cir. 2008) (quoting CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d

738, 747 (D.C. Cir. 1995)). When a plaintiff "makes a very strong showing of irreparable



harm and there is no substantial harm to the non-movant, then a correspondingly lower
standard can be applied for likelihood of success.” Davis, 571 F.3d at 1292 (citing Wash.
Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977});
Population Inst. v. McPherson, 797 F.2d 1062, 1078 (D.C, Cir. 1986) (“Injunctive relief
may be granted with either a high likelthood of success and some injury, or vice versa.”
{citation omitted)). Even where success on the merits is “far from clear,” a motion for
preliminary injunction cannot fail as a matter of law if the prospective harm is
sufficiently grave. See Belbacha, 520 F.3d at 459 (finding risk of torture sufficiently
grave 10 warrant preliminary injunction).

Plaintiff meets the threshold necessary for a preliminary injunction. His claims
that the targeting of his son for killing is unconstitutional and violates international law
are extremely strong on the merits. Plaintiff’s son will suffer the most irreparable of
harms, and Plaintiff will also suffer irreparable harm, if Defendants are allowed 1o carry
ount an unlawful killing. A preliminary injunction will not, however, harm Defendants;
the injuncbon would leave undisturbed Defendants’ authority, recognized under domestic
and intcrnational law, to use lethal force as a last resort against individuals who pose an
imminent threat of death or physical injury. The public interest also strongly favors
upholding the U.S. Constitution and laws and preventing unlawful government killings.

A. PLAINTIFF HAS A SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE
MERITS.

1. The Constitution has extraterritorial application to the government’s
conduct against U.S. citizens abroad.

It is “well setiled that the Bill of Rights has extraterritorial application to the

conduct abroad of federal agents directed against United States citizens.” In re Terrorist



Bombings of U.S. Embassies in E. Afr., 552 F.3d 157, 167 (2d Cir. 2008) (discussing the
applicability of the Fourth Amendment to citizens abroad) (internal quotation marks
omitted); see also Reid v. Covert, 354 U.S. 1, 5-6 (1957) (plurality opinion) (“[W]e reject
the idea that when the United States acts against citizens abroad it can do so free of the
Bill of Rights. The United States is eniirely a creature of the Constitution. Its power and
authority have no other source. It can only act in accordance with all the limitations
imposed by the Constitution."); United States v. Verdugo-Urquidez, 494 U.S. 259, 270
(1990) (*[Reid v. Covert} decided that United States citizens stationed abroad could
invoke the protection of the Fifth and Sixth Amendments.”).

The Constitution applies with full force to the government conduct challenged
here. While the government has argued in some contexts that the Constitution applies
differently in the context of armed conflict, but see Hamdi v. Rumsfeid, 542 U.S. 507
(2004) (holding that the Due Process Clause applies even to U.S. citizen captured on the
battlefield in the context of armed conflict), the United States is not engaged in armed
conflict with Yemen, or within it. See Rise of the Drones {I: Hearing Before the
Subcomm. on Nat'l Security and Foreign Affairs of the H. Comm. on Gov't Oversight and
Reform, 111th Cong. 2-4 (2010) (testimony of Mary Ellen O’Connell).! That the United
States is engaged in an armed conflict in Afghanistan does not mean that the law of war
applies in Yemen, or anywhere else in the world that a suspected terrorist may be found.
See Report of the Special Rapporteur, Study on Targeted Killings, U.N. Doc.
A/HRC/14/24/Add.6, JY 52-56 (discussing the criteria for non-international armed

conflict and concluding that these factors “make it problematic for the U.S, to show

! Available at: hetp://www.fas.org/irp/congress/2010_hr/0428 10oconnell.pdf.
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that-—outside the context of the armed conflicts in Afghanistan or Iragq—it is in a
transnational non-international armed conflict against ‘al Qaeda, the Taliban, and other
associated forces’"); Mary Ellen O’ Connell, Combatants and the Combat Zone, 43 U.
Rich. L. Rev. 845, 858 (2009) (“In addition to exchange, intensity, and duration, armed
conflicts have a spatial dimension. It is not the case that if there is an armed conflict in
one state-—for example, Afghanistan—that all the world is at war, or even that Afghanis
and Americans are at war with each other all over the planet.”’);, Prosecutor v. Tadié, Case
No. IT-94-1-T, Judgment, § 562 (Int’] Crim. Trib. for the Former Yugoslavia May 7,
[997) (distinguishing non-international armed conflicts from “banditry, unorganized and
short-lived insurrections, or terrorist activities, which are not subject to international
humanitarian law."}; ¢f. Ex Parte Milligan, 71 U8, (4 Wall.) 2, 127 (1866) (“Martial rule
.is ... confined to the locality of actual war.”).

The Constitution thus applies with full force to the government conduct
challenged in this case.

2. Outside the context of armed conflict, the government’s targeted killing of 2
1.8, citizen violates the Fourth Amendment unless the citizen poses an
imminent threat of death or serious physical injury and the use of lethal
force is a last resort,

The Supreme Court has held that “apprehension by the use of dead)y force is a
seizure subject to the reasonableness requirement of the Fourth Amendment.” Tennessee
v. Garner, 471 U.S. 1, 7 (1985); see also Graham v. Connor, 490 U.S. 386, 395 (1989)
(“Today we make explicit what was implicit in Garner’s analysis, and hold that all
claims that law enforcement officers have used excessive force—deadly or not—in the

course of an arrest, investigatory stop, or other ‘seizure’ of a free citizen should be
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analyzed under the Forth Amendment and its ‘reasonableness’ standard . . . %
Determining whether the force used to effect a particular seizure is “reasonable” involves
“palanc([ing] the nature and quality of the intrusion on the individual’s Fourth

Amendment interests against the importance of the governmental interests alleged to

justify the intrusion.” Scout v. Harris, 550 U.S. 372, 383 (2007) (internal quotation marks
omitted). Whether a seizure is justified requires consideration of the “totality of the
circumstances.” Garner, 471 U8 at 9.

The Supreme Court has made clear that there is no special analytical framework
for analyzing, under the Fourth Amendment, the reasonableness of the government’s
intentional use of lethal force. Scott, 330 U.S. at 382 (“Garner did not establish a
magical on/off switch that triggers rigid preconditions whenever an officer’s actions

LR 1)

constitute ‘deadly force.’”). However, among the factors the courts consider in
evaluating such claims are the seriousness and nature of the threat, the imminence of the
threat, and whether there are non-lethal means that could reasonably be used to neutralize
the threat. The government’s use of lethal force against a citizen is constitutional only if,
at the time lethal force is employed, the citizen poses an imminent threat of death or
serious physical injury and there are no non-lethal means that could reasonably be used to
neutralize the threat,

In Tennessee v. Garner, for cxample, the Supreme Court considered the use of

lethal force by police officers who had scught to prevent the escape of an apparently

unarmed burglary suspect. Garner, 471 U.S. at 1. In holding that the use of lethal force

2 “[A} Fourth Amendment seizure . . . occur(s] . .. when there is 2 governmental
termination of freedom of movement through means intentionally applied.” Brower v.
County of inyo, 489 U.8. 593, 596-97 (1989) (emphasis in original).
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resorted to lethal force only after concinding that other means would be ineffective. Id. at
385.

The circuit courts have considered the same factors—the seriousness and nature
of the threat, the imminence of the threat, and the availability of alternatives to lethal
force~—in their analyses of reasonableness under the Fourth Amendment. Thus, the
circnits have emphasized that lethal force is reasonable only in response to a threat of
serions physical harm. See, e.g., Graham v. Davis, 880 F.2d 1414, 1419 (D.C. Cir. 1989)
(officer was “only entitled to use an amount of force that was reasonably required to
protect himself”); Estate of Escobedo v. Bender, 600 F.3d 770, 780 (7th Cir. 2010)
(“[T)he excessive force inquiry looks to whether the force used 10 seize the suspect was
excessive in relation to the danger he posed—to the community or to the arresting
officers—if left unattended.” (internal quotation marks omitted)); Floyd v. City of
Derroir, 518 F.3d 398, 407 (6th Cir. 2008) (“As a matter of law, an unarmed and
nondangerous suspect has a constitutional right not to be shot by police officers.”), Gray-
Hopkins v. Prince George's County, Md., 309 ¥.3d 224, 231 (4th Cie. 2002) (*Deadly
force . . . is justified only where a reasonable officer would have sound reason to believe
that a suspect poses a threat of serious physical harm te the officer or others.” (internal
quotation marks and alteration omitted)).

The courts have also insisted that deadly force may be used only against concrete,
specific, and immirpent threats. See, e.g., Wilkinson v. Torres, 610 F.3d 546, 550 (9th Cir.
2010) (“Case law has clearly established that an officer may not use deadly force to
apprehend a suspect where the suspect poses no immediate threat 10 the officer or

others."); Cordova v. Aragon, 569 F.3d 1183, 1190 (10th Cir. 2009) (**When an officer
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employs such a level of force that death is nearly certain, he must do 5o based on more
than the general dangers posed by reckless driving.™); ¢f Hundley v. District of
Columbia, 494 F.3d 1097 (D.C. Cir. 2007) (holding that jury could not find officer’s use
of lethal force against a suspect reasonable in light of the jury’s specific finding that the
suspect did not lunge at police officer in a threatening manner).

In one particularly relevant series of cases, the Ninth Circuit found
unconstitutional “special rules of engagement™ that permitted FBI agents involved in the
Ruby Ridge standoff to shoot on sight “any armed adult male” seen in the vicinity of a
particular cabin, without regard to whether those individuals posed any imminent threat.
Harris v, Roderick, 126 F.3d 1189, 1202 (9th Cir. 1997}, cert. denied, 522 U.S, 1115
(1998); Idaho v. Horiuchi, 253 F.3d 359, 377 (9th Cir. 2001} (en banc) (per Kozinski, 1.)
(“[TThis is not a case where a taw enforcement agent fired his weapon under a mistaken
belief that his fellow agents or members of the public were in immediate danger. Rather,
a group of FBI agents formulated rules of engagement that permitted their colleagues to
hide in the bushes and gun down men who posed no immediate threat. Such wartime
rules are patently unconstitutional for a police action.”), vacated as moot, 266 F.3d 979
(9th Cir. 20013,

Furthermaore, the courts have consistently examined whether the force used was
“greater than [was] reasonable under the circumstances.” Espirosa v. City and County of
San Francisco, 598 F.3d 528, 537 (Sth Cir. 2010) (intemal quotation marks omitted). In
couducting that inquiry, courts have considered whether less intrusive measures were

attempted before the state resorted to greater force. See, e.g., Scott, 550 U.S. at 385;
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Smith v. City of Hemet, 394 F.3d 689, 701 (9th Cir. 2005) (“the availability of aiternative
methods of capturing or subduing a suspect may be a factor to consider.”).

To be sure, the Fourth Amendment’s reasonableness inquiry is context-specific;
what is unreasonable in one context may be reasonable in another. Graham, 490 U.S. at
396 (“The test of reasonableness under the Fourth Amendment . . . requires careful
artention to the facts and circumstances of each particular case . . . .” (internal quotation
marks omitted)). As the Supreme Court noted in Garner, however, there is no seizure
more intrusive than one that employs deadly force, and the individual’s interest in his
own life is “unmatched.” Gamner, 471 U.S. at 9; see also Davenport v. Causey, 521 F.3d
544, 551 (6th Cir. 2008) (“Given the extreme intrusion caused by use of deadly force, the
countervailing governmental interests must be weighty indeed; only in rare instances may
an officer seize a suspect by use of deadly force.” (internal quotation marks omitted)).
Accordingly, in every context the government’s authority to use lethal force against its
own citizens must be narrowly circumscribed.

The standing order to kill Anwar Al-Aulaqi runs afoul of the Fourth Amendment.
As the cases make plain, the reasonableness of the government’s use of lethal force fums
on the imminence of the threat, the gravity of the threat, and the availability of other
alternatives ar the time lethal force is actually applied. The government cannot
reasonably vse lethal force now to address a threat that was determined to be imminent
months ago but is no longer imminent now. The use of lethal force is reasonable only if,
at the time lethal force is actually employed, the targeted individual presents a concrete,

specific, and imminent threat to life or physical safety. Kill lists—to the extent that they
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authorize individnals to be killed imrespective of the threat they pose at the time lethal
force is used—are fundamentally inconsistent with this principle.

3. Outside the context of armed conflict, the government’s targeted killing of a
U.S. citizen violates the Fifth Amendment unless the citizen poses an
imminent threat of death or serious physical injury and the use of lethal
force is a last resort.

While the Fourth Amendment protects against unreasonable seizures, the Fifth
Amendment provides more general protection against the deprivation of life without due
process of law in circurnstances where no seizure has occurred. Graham, 490 U.S. at 395
(discussing relationship between Fourth and Fifth Amendments in the context of
excessive force claims}). Should the Court conclude that targeted killings abroad are not
properly analyzed under the Fourth Amendment, it must then apply a Fifth Amendment
standard to the allegations in the Complaint. See County of Sacremento v. Lewis, 523
U.S. 833, 842-45 (1998) (holding, in the context of lethal force claim against police, that
“substantive due process analysis is . . . inappropriate . . . only if [a] claim is ‘covered by’
the Fourth Amendment”). In this context, the Fourth and Fifth Amendment standards are
virtwally identical.

The Fifth Amendment’s protection against the deprivation of life “without due
process of Jaw” is perhaps the most important of the Constitution’s guarantees, reflecting
a principle that has been central to the Anglo-American legal wradition since at least the
13" century. See Magna Carta, ch. 3% (1215) (“No freeman shall be taken or imprisoned
or disseised or exiled or in any way destroyed, nor will we go upon him nor send upon
him, except by the lawful judgment of his peers or by the law of the land.” (emphasis
added)). In the langnage of Fifth Amendment doctrine, the right to life is “fundamental.”

See, e.g., County of Sacramenio v. Lewis, 523 U.S. 833, 840 (1998) (recognizing that the
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right to life is afforded substantive protection by the Due Process Clause); W. Va. Srate
Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943) (“The very purpose of a Bill of Rights
was to withdraw certain subjects from the vicissitudes of political controversy . . . and to
establish them as principles to be applied by the courts. One’s right to life . . . may not be
submiitted to vote; {it] depend[s)] on the outcome of no elections.™).

Because the right to life is fundamental, a government policy that permits that
right to be extinguished is evaluated under the strictest scrutiny. Washingron v,
Glucksberg, 521 U.S. 702, 721 (1997); Reno v. Flores, 507 U.S. 292, 302 (1993) (stating
that Due Process clause forecloses government from “infring[ing] . . . fundamental liberty
interesis at all, no matter what process is provided, unless the infringement is narrowly
tailored 1o serve a compelling state interest” (internal quotation marks omitted)). Indeed,
because “the action of the sovereign in taking the life of one of its citizens . . . differs
dramatically from any other legitimate state action,” Gardner v. Florida, 430 1.S. 349,
357-38 (1977, the courts have applied the strictest scrutiny even where the government
takes life pursuant to a sentence imposed after trial and conviction. See, e.g., Baze v,
Rees, 553 1].5. 35, 84 (2008) (“[A] number of our decisions rel{y] on the premise that
‘death is different’ from every other fonm of punishment to justify rules minimizing the
risk of error in capital cases.”); California v. Ramos, 463 U.S. 992, 998-99 (1983} (“The
Court . . . has recognized that the qualitative difference of death from all other
punishments requires a correspondingly greater degree of scrutiny . . . .""); Lockett v.
(hio, 438 U.8. 586, 605 (1978} (“[Tlhe umposition of death by public authority is . . .

profoundly different from all other penalties . . . .™).

17



Government policies that deprive a citizen of life can be justified only if the
governmental interest is compelling, and only if the taking of life is narrowly tailored to
that interest. Outside the context of armed conflict, this generally means that the
government cannot deprive a citizen of life except pursvant to a sentence imposed after
trial and conviction based on proof beyond a reasonable doubt. See, e.g., Kennedy v.
Mendoza-Martinez, 372 U.S. 144, 165-67 (1963) (“Our forefathers ‘intended to safeguard
the people of this country from punishment without trial by duly constituted courts.'”
(quoting United States v. Lovert, 328 U.S. 303, 317 (1946))); Screws v. United States, 325
U.S. 91, 106 (1945) (plurality opinion of Douglas, J.) (“Those who decide to take the law
into their own hands and act as prosecutor, jury, judge, and executioner plainiy act to
deprive a prisoner of the trial which due process of law guarantees him.”); in re Winship,
397 U.8. 358 (1970). Even after trial and conviction, of course, the government’s power
to deprive a citizen of life is not without limit, See, e.g., Kennedy v. Louisiana, 128 8. Ct.
2641 (2008) (rejecting death penalty for child rape); Coker v. Georgia, 433 U.S. 584
(1977} (rejecting death penalty for rape).

Qutside the context of armed conflict, the government’s targeted killing of a
citizen can survive strict scrutiny only if the citizen poses a concrete, specific, and
imminent threat to life or physical safety, and only if there are no non-lethal means that
can reasonably be employed to neutralize the threat. In other words, the Fifth
Amendment prescribes the same limitations that the Fourth Amendment does.

1. Threat to life or physical safety. Absent a threat to life or serious physical
injury, the government's interest in neutralizing a threat is insufficient to justify the use

of lethal force. The Supreme Court has stated this principle clearly in the context of the
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Fourth Amendment, see, e.g., Garner, 471 U.S. at 1] (distinguishing “threat[s] of serious
physical harm” from threats insufficient to warrant use of lethal force), but the same
principle can be drawn from the Fifth Amendment. See, £.g., Garner v. Memphis Police
Dep’t, 710 F.2d 240, 247 (6th Cir. 1983) (holding, under the Fifth Amendment, that the
government’s interest in using lethal force to stop a fleeing felon “(is] compelling when
the fleeing felon poses a danger to the safety of others” but not when it seeks “to protect
only property rights™), aff’d on Fourth Amd't grounds sub nom. Tennessee v. Garner, 471
U.S. ; Mattis v. Schnarr, 547 F.2d 1007, 1019 (8th Cir. 1976) (“The state . . . must
demonstrate the existence of an interest equivalent to, or greater than, the right to life to
justify the use of deadly force against fleeing felons.”), vacated as moot sub nom.
Ashcroft v. Mattis, 431 U.S. 171 (1977). Cf Beard v. United States, 158 U.8. 550, 562
(1895) (holding that “[t]he weight of modern authority™ establishes that deadly force may
be used in lawful self-defense only where the person “being without fault, and in a place
where he has a right to be, is violently assaulted™); Wayne R. LaFave, Substantive
Criminal Law § 10.4(b) (2009) (explaining that ‘“the law recognizes that the amount of
force which he may justifiably use {in self-defense} must be reasonabiy related to the
harm which he seeks to avoid.”) (collecting cases). Given the magnitude of the private
interest at stake (the citizen’s interest in his own life), only the weightiest government
interest can suffice to justify the use of lethal force.

2. Imminence. To justify the use of Jethal force against a citizen without judicial
process, the threat in question must not only be grave but be imminent as well. Where a
threat is imminent, judicial process is infeasible by definition. Where a threat is more

remote, however, the siate has no legitimate interest in depriving the citizen of an
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opportunity to know the charges against him and to be heard. To the contrary, the state
has an affirmative interest in providing this process, because a judicial process separates
the innocent from the guilty and gives legitimacy to the state’s actions. See, e.g., Garner,
471 U.S. at 10. Simply put, the government has no legitimate interest in using immediate
lethal force against a citizen who dees not present an immediate threat. Cf. LaFave,
Substanitive Criminal Law § 10.4(d) (“Case law and legislation concerning self-defense
require that the defendant reascnably believe his adversary's unlawful violence to be
almost immediately forthcoming. Most of the modern codes require that the defendant
reasonably perceive an ‘imminent’ use of force, although other language making the
same point is sometimes to be found.”} (collecting cases).

The “imminence” requirement also follows from basic principles of procedural
due process. Under Mathews v. Eldridge, what process is due turns on the significance of
(i) the private interest that will be affected by the official action; (ii) the risk of an
erroneous deprivatior of such interest through the procedures used, and the probable
value, if any, of additional or siibstitute procedural safeguards; and (iii) the government’s
interest, including the function involved and the fiscal and administrative burdens that the
additional or substitute procedural requirement would entail. 424 U.S. 319, 334-35
(1976). Except where a threat to life is imminent, each of these factors weighs decisively
in favor of requiring judicial process.

First, a citizen’s interest in his own life is uniquely weighty. Second, without
judicial process, the risk that the government will execute an innocent citizen—aor, for
that matter, a citizen who has engaged in criminal conduct but who does not present a

grave and imminent threat to life—is high. The risk is particularly high where targeting
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decisions are made on the basis of intelligence rather than admissible evidence, because
intelligence often includes hearsay, information obtained through the use of coercive
methods, information obtained from sources with complex motives and of questionable
reliability, information that has never been subjected to public scrutiny, and information
whose reliability has never been tested in court.® At the same time, there is no question
that additional procedural safegnards would reduce the risk of error—indeed, our entire
criminal justice system is based on the theory that procedural safegnards help sort the
innocent from the guilty. Cf Hamdi v. Rumsfeld, 542 U.S. 507 (2004) (holding that due
process requires some process for a U.S. citizen detained in the United States by military
authorities even when that ciizen was captured on the battlefield in the context of armed
conflict)* Finally, the burden of a criminal trial, while certainly not insubstantial, is
minimal in retation to the significance of the private interest at stake. To be sure, the
burden of providing a criminal trial is substantial if the threat in question is imminent,
because in that context the requirement of process would entirely defeat the government’s

ability Lo act before the threat is fully realized. Where a threat is more remote, however,

151 prisoners at Guantinamo Bay have now had their cases decided by courts. In
each one of those cases, the government argued that the inteltigence and other
information in its possession established that the prisoner was “part of”’ or “substantially
supported™ Al Qaeda, the Taliban or affiliated groups. Yet in nearly three-quarters (37)
of those cases, the government’s evidence failed to withstand scrutiny when submitted to
review by a habeas court on a preponderance-of-the-evidence standard. See Center for
Constitutional Rights, Guantanamo Habeas Scorecard (Aug. 17, 2010), available at
hitp://ccrjustice.orgfleam-more/fags/guantanamo-bay-habeas-decision-scorecard.

“ There is also, of course, the risk that the government’s use of lethal force will
result in the deaths of innocent bystanders. See, e.g., Dexter Filkins, Operators of Drones
are Faulted in Afghan Deaths, N.Y. Times, May 29, 2010; Peter Bergen & Katherine
Tiedemann, The Year of the Drone, Foreign Policy Magazine, Apr. 26, 2010, Scott
Shane, CIA to Expand Drone Use in Pakistan, N.Y. Times, Dec. 3, 2009; Danie] L.
Byman, Do Targeted Killings Work?, The Brookings Institution, July 14, 2009.
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threat in the past or that he might present a threat in the future. Indeed, 1o invest the
govemment with this kind of power, outside the context of armed conflict, would do
prefound and Iasting damage to the rule of law.

The existence of a terrorist threat to the United States does not permit the
government to cast aside the principles that Americans have fought to safeguard for more
than two centuries. The Sapreme Court has long recognized that “{t]he imperative
necessity for safegnarding [the right] to procedural due process under the gravest of
emergencies has existed throughout otr constitutional history, for it is then, under the
pressing exigencies of crisis, that there is the greatest temptation to dispense with
fundamental constitirtional guarantees which, it is feared, will inhibit governmental
action.” Kennedy, 372 U.S. at 164-63; see alse Ex Parte Milligan, 72 1.S. a1 120-21
{*“The Constitution of the United States is a law for rulers and people, equally in war and
in peace, and covers with the shield of its protection all classes of men, at all times, and
under zll circumstances.”}.

4. QOutside of srmed conflict, international Jaw prehibits targeted killing unless
the targeted individual poses an imminent threat of death or serious physieal
injury and the use of lethal force is a last resort.

a. Exirajudicial killing is actionable under the Alien Tort Statute.

Arbitrary deprivation of life by the state is universally prohibited and condemned

under intemational law, as expressed in both treaty and customary law.® Like the

& See, ¢.g., Universal Declaration of Human Rights, art. 3, G.A. Res. 217 (II) A,
U.N. Doc. A/RES/217(1IT) (Dec. 10, 1948), International Covenant op Civil and Political
Rights, art. 6, GA res. 2200A (XXTI), 21 UN GAOR Supp. (No. 16) at 52, UN Doc.
A/6316 (Dec. 16, 1966), European Convention on Human Rights, ant. 2, Nov. 4, 1950,
213 U.N.T.S. 221; American Convention on Human Rights, art, 4, Nov. 21, 1969, 1144
U.N.T.S. 123; African Charter on Homan and Peoples’ Rights, art. 4, June 27, 1981,
1520 U.N.T.S. 217; American Declaration of the Rights and Duties of Man, art. 1, O.A.S.
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Federal courts have uniformly held that claims of exirajudicial killing—a
deliberate killing without judicial process that is not otherwise lawful-by the state are
actionable under the ATS, both before and after Sosa. See, e.g., Wiwa v. Royal Dutch
Petroleum Co., 626 F. Supp. 2d 377, 383 (S. D.N.Y. 2009); In re Xe Servs. Alien Tort
Litig., 665 F. Supp. 2d 569, 593 (E.D. Va. 2009); Mujica v. Occidental Petroleum Corp.,
381 F. Supp. 2d 1164, 1178-79 (C.D. Cal. 2005); Kadic v. Karadzic, 70 F.3d 232, 243
(2d Cir. 1995); Forti v. Suarez-Mason, 672 F. Supp. 1531, 1542 (N.D. Cal. 1987), From
the beginning of modem ATS jurisprudence, extrajudicial killing has been identified as
the subject of “unequivocal international condemnation” and one of “a handfu) of heinous
actions—each of which violates definable, universal and obligatory norms.” Tel-Oren,
726 F.2d at 781, 791 (Edwards, 1., concurting). Indeed, “every instrument or agreement
that has attempted to define the scope of international human rights has ‘recognized a

1%

right to life coupled with a right to due process to protect that right.”” Xuncax v.
Gramajo, 886 F. Supp. 162, 185 (D. Mass. 1993) (internal citation omitted).

When it enacted the Torture Victim Protection Act of 1991 (“TVPA™), Congress
explicitly included a prohibition against extrajudicial killing which, Congress recognized,
had alrcady “assurned the statns of customary international law.”® See Wiwa, 626 F.
Supp. 24 at 383 (citing the TVPA and finding “unpersuasive Defendants’ argument that
there is no customary intemational law norm against summary execuation . . . that meets
the Sosa standard™'); In re Xe Servs. Alien Tort Litig., 665 F. Supp. 2d at 593 (citing the

TVPA as “support for the existence of an international norm prohibiting official summary

executions”). Indeed, the Supreme Court in Sosa read the TVPA as providing a “clear

7 S. Rep. No. 102-249, at 3 (1991); H.R. Rep. No. 102-367, at 2-3 (1991).
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previous judgment pronounced by a regularly constituted court affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.”

In the absence of due process, under the body of international law applicable
outside armed conflict, a state may intentionally deprive an individual of life only when

" oL,

the use of lethal force meets certain stringent crteria—of “proportionality,” “necessity”
and “precal.ltion.“u To be lawful, a targeted killing must satisfy all three of these criteria.
As a general rule, the threshold requirement of proportionality ensures that lethal
force will be used only to prevent threats to life. It prohibits the use of lethal force except
“in self-defense or defense of others against the imminent threat of death or serious
injury, to prevent the perpetration of a particularly serious crime involving grave threat to
life, to arrest a person presenting such a danger and resisting their authorty, or to prevent
his or her escape.” Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, princ. 9, UN, Doc, A/CONF.144/28/Rev.1 at 112 (Aug. 27-Sept.

7, 1990). In the context of counter-terrorism operations, a general threat emanating from

an organization as a whole, or a threat based on allegations of past conduct, does not

2 International law does not recognize a territorial limitation on the right to life.
While human rights treaties restrict their applicability to individuals who are subject to
the “jurisdiction™ of a given state, jurisdiction is not determined by the territory in which
a violation has occurred, but by the “relationship between the individual and the State” in
relation to the violation, whesever it has occurred. Burgos v. Uruguay, Comm, No.
R.12/52, Human Rights Coramittee, U.N. Dac. Supp. No. 40 (A/36/40) at 176, § 12.2
(1981); see also Coard v. United States, Case No. 10.951, Inter-Am. Comm’n HR.,
Report No. 109/99, 4 37 (1999); Alejandre, Case 11.589, Inter-Am. Comm’n H.R., 9 23.
The concept of jurisdiction under human rights law focuses on conduct rather than
territory, and requires states to comply with human righis standards with respect to all
individuals who may be under their effective control or directly affected by their actions.
In the context of targeted killings in particular, killings by state agents occurring outside
the territory of the acting state “brings[] the targeted person within the jurisdiction of that
state’” within the meaning of international law. Melzer, supra note 6, at 138; see
generally id. at 122-138, 212 (discussing the extraterritorial scope of the right to life).
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183-85 (finding that the use of lethal force was “a considered one of last resort” after
negotiations had been attempted “right up to the last possible moment” and failed);
McCann and Others v. United Kingdom, App. No. 18984/91, Eur. Ct. HR., §§ 201-13
£1995) (holding that the fatal shooting of terrorist suspects was not “absolutely
necessary” because the suspects could have been apprehended at an earlier moment in
time); Alejandre v. Cuba, Case 11.589, Inter-Am. Comm’n H.R., Report No. 86/99,
OEA/Ser.L/V/IL106 Doc. 3 rev. at 586, §42 (1999) (finding that government agents
“made no effort to use means other than lethal force” in violation of the right to life); see
also Basic Principles, princ. 4 (requiring “as far as possible ... non-violent means before
resorting to the use of force and firearms™), princ. 9 (permitting lethal force “only when
less extreme means are insufficient to achieve lawful objcctives™); Code of Conduct, art.
3 cmi. (pennitting lethal force only when “less extreme measures are not sufficient to
restrain or apprehend the suspected offender’), Report of the Special Rapporteur on
Extrajudicial Executions, Comm’'n H.R., 62nd Sess., § 48, B/CN_4/2006/53 (Mar. &,
2006) (by Philip Alston) (“[n]on-lethal tactics for capture or prevention must always be
attempted if feasible™ and “law enforcement officers must ... employ a graduated reson
to force™). Necessity also has a temporal element, requiring that potential recourse to
lethal force be constantly reassessed and necessary at the very moment of application,'*
The question of necessity can thus “hardiy be deterrnined in advance.” Report of the
Special Rapportess on Extrajudicial Executions, G.A., 61st Sess., {41, G.A. Res. 59/197,

A/61/311 (Sept. 5, 2006) (by Philip Alston).

' See Melzer, supra note 6, at 101, 116, 228 (citing cases).
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Lethal force that is both proportionate and necessary must further satisfy the
requirement of precaution, which compels states to pian, organize, and control operations
to the greatest extent possible so as to minimize recourse to lethal force. See McCann,
App. No. 18984/91, it 201-13 (finding that the failure to apprehend terrorist suspects
prior to fatally shooting them, the failure to altow for the possibility of erroneous
intelligence assessments, and the automatic recourse to lethal force were evidence of a
Tack of requisite care in the organization and control of the operatian); see also Nachova,
App. No. 43577/98, § 103 (holding that the authorities had failed to comply with the
obligation to minimize the risk to loss of life “since the arresting officers were instructed
to use all available means to arrest [the victims], in disregard of the fact that the fugitives
were unarmed and posed no danger to life or imb™). To be Jawful, the summary use of
lethal force by a state must satisfy all three of these criteria.

It bears noting that where a targeted killing entails the use of force by one state in
the territory of another outside the context of armed conflict, the legality of the
extraterritorial use of force by the targeting state is separate and distinct from the question
whether the targeting of the individual himself is lawful. Article 2(4) of the U.N. Charter
imposes a general ban on the use of extraternitorial force by states outside a situation of
armed conflict, except when a state has consented to the use of force in its territory, or
when the targeting state has asserted a right to use force in seli-defense because the
second state is unwilling or unable 1o stop attacks from its territory. See U.N. Charter.
art, 2, para. 4; Report of the Special Rapporteur on Extrajudicial Executions, Human
Rights Council, [4th Sess., § 35, A/HRC/14/24/Add.6 (May 28, 2010) (by Philip Alston).

But even a state’s consent, or a targeting state’s asserted right to seif-defense, does not
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render a targeted killing permissible if the individual himself is not a lJawful object of
lethal force under the applicable international law.

On its face, a policy predicated on “kill lists” of approved targets against whom
the government has predetermined to use lethal force, where names remain on lists for
months at a time, cannot be consistent with the requirements governing the use of lethal
force by states. These standards limit force to imminent and specific threats
(proportionality), permit lethal force only as a last resort and require constant
reassessment of its need, including at the moment of application (necessity), and require
states 0 minimize recourse to lethal force to the greatest degree possible in planning
operafions (precaution).

The danger of creating exceptions to this nile in the face of terrorist threats was
articulated by the United Nations Special Rapporteur on Extrajudicial, Summary or
Arbitrary Executions in 2004:

Empowering Governments to identify and kill “known terrorists™ places no

verifiable obligation vpon them 1o demonstrate in any way that those against

whorn lethal force is used are indeed terrorists, or to demonstrate that every other
alternative has been exhausted. While it is portrayed as a limited “exception” to
intemational norms, it actually creates the potential for endiess expansion of the
relevant category to include any enemies of the State, social misfits, political
opponents, or others. And it makes a mockery of whatever accountability
mechanisms may have otherwise constrained or exposed such illegal action under
either humanitarian or human rights law.
Report of the Special Rapporteur on Exirajudicial Executions, Comm’n H.R, 61st Sess.,
q 41, EfCN.4/2005/7 (Dec. 22, 2004) (by Philip Alston).
For these reasons, international law expressly prohibits the use of lethal force

against civilians outside of armed conflict except as a last resort to prevent an imminent

attack that is likely to cause death or serious physical injury. A targeted killing policy
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under which names are added to “kill lists” after a bureavcratic process and remain there
for months at a time cannot be limited to the use of lethal force as a last resort to address
imminent threats.

5. Defendants’ targeted killing policy violates the Fifth Amendment by
subjecting U.S. citizens to the possibility of death on the basis of standards
that are secret or non-existent.

The government’s refusal to disclose the standard by which it targets U.S. citizens
for death is independently unconstitutional: U.S. citizens have a right to know what
conduct may subject them to extrajudicial execution at the hands of their own
government 50 that they may conform their conduct accordingly. Due process requires,
at a munimusm, that citizens be put on notice of what may cause them to be put to death.

Tt is “the first essential of due process of law” that the government must provide
notice of what it forbids before it takes a person’s life, liberty or property. Connaily v.
Gen. Constr. Co., 269 U.S. 385, 391 (1926). The Supreme Court has repeatedly made
clear that all persons *‘are entitled 1o be informed as to what the State commands or
forbids,” Papachristou v. City of Jacksonville, 405 U.S. 156, 162 {1972) (internal
guotation marks omitted), and that providing “fair wamning . . . of what the law intends to
do if a certain line is passed” has “long been part of our tradition.” United Staies v. Bass,
404 U.S. 336, 348 (197]) (intemal quotation marks omitted).

The Due Process Clause's notice requirement is animated by several concerns that
are engaged here. First, a notice requirement reflects the principle that basic notions of
faimess would be violated if penalties were visited on individuals who had no reasonable
notice that their conduct would result in such penalties, and thus had no meaningful

opportunity io conform their behavior to the law. Landgrafv. USI Film Prods., 511 U.S.
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244, 265 (1994) (“Elementary considerations of faimess dictate that individuals should
have an opportunity to know what the law is and to conform their conduct accordingly™);
Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972) (“[B]ecause we assume that
mar is free to steer between lawful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity to know what is prohibited, so
that he may act accordingly.”).

Second, in the absence of clearly stated rules, there is litile to restrain the
government from acting arbitrarily. As the Court has explained, “if arbitrary and
discriminatory enforcement is to be prevented, Jaws must provide explicit standards for
those who apply them.” Grayned, 408 U.S. at 108, see also Kolender v. Lawson, 461
U.S. 352, 357, 361 (1983) (holding statute in question unconstitutionally vague “because
it encourages arbitrary enforcerent by failing to describe with sufficient particularity
what a suspect must do in order to satisfy the statute™ ); Smith v. Goguen, 415 U.S. 566,
at 572-73 (1974) (“[The due process doctrine of vagueness] requires legislatures to set
reasonably clear guidelines for law enforcement officials and triers ;’Jf fact in order to
prevent arbitrary and discriminatory enforcement.”) (internal quotation marks omitted).

Applying these principles, courts have invalidated criminal statutes that fail to put
individuals on fair notice as to what is prohibited. See, e.g., Cline v. Frink Dairy Co.,
274 U.S. 445, 458 (1927) (“[Due process] certainly imposes upon a state an obligation to
frame its criminal statutes so that those to whom they are addressed may know what
standard of conduct is intended to be required.”); Connally, 269 U.S. at 391 (holding that
“the terms of a penal statute . . . must be sufficiently explicit to inform those who are

subject to it what conduct on their part will render them liable to its penalties™). Where
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injury is certain, but only that it “is /ikely in the absence of an injunction.” Winrer v.
Natural Res. Def. Council, 129 5. Ct. 365, 375 (2008) (empbasis in original). Here,
absent a preliminary injunction, Plaintiff’s son could be killed at any moment so long as
he remains on a targeted “kill list.”

Death is precisely the type of irreparable harm preliminary injunctions are
designed to prevent. See, e.g., Wilson v. Group Hospiralization & Med. Servs., Inc,, 791
E. Supp. 309, 313-314 (D.D.C. 1992) (granting preliminary injunction where, absent
injunctive relief preventing denial of medical benefits, plaintiff “faced nearly certain
death, the uitimate irreparable injury”); Qualls v. Rumsfeld, 357 F. Supp. 2d 274, 286
(D.D.C. 2005} (finding ureparable harm where plaintiff faced a *‘great risk of harm and
death as a result of his continuing service” on active duty in Iraq); Williams v. Chrans, 50
F.3d 1363, 1364 (7th Cir. 1995) (per curiam) {*In this case, as in all death cases, there is
no question of irreparable injury.”); Henderson v. Bodine Aluminum, Inc., 70 F.3d 958,
961 (8th Cir. 1995) (“It is hard to imagine a greater harm than losing a chance for
potentially life-saving medical treatment.” (citation omitted)); Harris v. Bd. of
Supervisors, 366 F.3d 754, 766 (9th Cir. 2004} (holding that “pain, infection, amputation,
medical complications, and death” constitute irreparable harm).

Indeed, by threatening Anwar Al-Aulaqi with the imminent loss of his
constittionally protected right to life, defendants have ipso facto threatened him with
irreparable injury. See Mills v. District of Columbia, 571 F.3d 1304, 1312 (D.C. Cir.
2009} (holding, in the context of a Fourth Amendment challenge, that *“{i]t has long been
established that the loss of constitutional freedoms, ‘for even minimal periods of time,

unguestionably constitutes irreparable injury’” (queting Elrod v. Burny, 427 U.S. 347,






carrying out an unlawful killing does not prevent them from pursuing Aawar Al-Auviagi
with constitutional law enforcement tools.

An injunction that confines the governent’s behavior to its lawful bounds and
checks the overreach of executive power protects us all. See, e.g., Brady v. Maryland,
373 U.S. 83, 87 (1963) (“An inscription on the walls of the Department of Justice states
the proposition candidly for the federal domain: *The United States wins its point
whenever justice is done its citizens in the courts.”™).

D. THE PUBLIC INTEREST STRONGLY FAVORS GRANTING AN
INJUNCTION.

The public has an exceedingly strong interest in ensuring that the government
abides by the Constiration and laws of the United States. The deliberate and
premeditated killing of a U 5. citizen without any judicial process, outside the narrow
circumstances that permit the use of lethal force by the state, is contrary to the
unambiguous language of the Fifth Amendmeat, and is abhorrent to a well-functioning
democracy. An injunction ensuring that the United States conducts its operations within
legal confines would substanGally “further the public interest.”™ Ark. Dairy Coop. Ass’n,
573 F.3d at 821.

The public interest is served when a preliminary injunction seeks to uphold
constitutional protections. See, e.g., O'Donnell Constr. Co. v. District of Columbia, 963
F.2d 420, 420 (D.C. Cir. 1992) (“[[Jssuance of a preliminary injunction would serve the
public’s interest in maintaining a system of laws free of unconstitutional raciaf
classifications.”); Kotz v. Lappin, 515 F. Supp. 2d 143, 152 (D.D.C. 2007) (*The public
certainly has an interest in the judiciary intervening when prisoners raise allegations of

constitutional violations,” (citing Rhodes v. Chapman, 452 U.S. 337, 362 (1981));
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Furthermore, the injunction sought by Plaintiff would not prevent the government
from taking a variety of appropriate and lawful actions to address any threat of harm. It
would not prohibit the government from using lethal force, as a last resort, against
individuals, including U.S. citizens, who present concrete, specific, and imminent threats
of death or physical injury.

Any purported national security interest the government may assert is far
outweighed by the dangers of allowing Defendants 1o carry out targeted killings of
citizens on the basis of secret criteria in a closed executive process, insulated from any
kind of judicial review. See, e.g., Boumediene v. Bush, 553 U.8. 723, 128 8. Ct. 2229,
2277 (2008) (“Security depends upon a sophisticated intelligence apparatus and the
ability of our Armed Forces to act and to interdict. There are further considerations,
however. Security subsisis, too, in ﬁ:iclity to freedom’s first principles. Chief among
these are freedom from arbitrary and uniawful restraint and the personal liberty that is
secured by adherence to the separation of powers.”). See also, Home Bldg. & Loan Ass'n
v. Blaisdell, 290 U.S. 398, 426 (1934} (“[E]ven the war power does not remove
constitutional limitations safeguarding essential liberties,”). Granting preliminary
injunctive relief will further serve the public interest by permitting the judicial review

necessary for this extraordinary government policy.

CONCLUSION
For the reasons stated above, Plaintiff respectfully requests that the Court (i)
declare that, outside of armed conflict, the Constitution prohibits Defendants from
carrying out the targeted killing of U.S. citizens, including Plaintiff’s son, except in

circumstances in which they present concrete, specific, and imminent threats to life or
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An offer of surrender must be accompanied by an immediate cessation of all hostile acts
or resistance, or manifestations of hostile intent, including efforts to escape or to destroy items,
documents or equipment in the custody or charge of the individual offering to surrender.

During the 1944 breakout of four German divisions from the Falaise Gap, individual German vehicles
began displaying white flags while retreating with other German military and armored vehicles. Display of the
white flag does not constitute surmender. Nor were the vehicles and personnel displaying white flags while
continuing to attempt the break out acting in a manner consistenl with surrender. Similarly, enemy soldiers may not
man an antigircraft gun, shooting at an cnemy aircrafi, then raise their hands as if to surrender seconds prior to a
second aircraft attacks the positicn. They bave not commaunicated a desire to surrender that can be accepted
effectively. Neither may a soldier fifty meters from an enerny defensive position in the midst of an infantry assault
by his unit throw down his weapon and raise his arms (as if to indicate his desire to surrender) expect that the
defending unit will be able to accept and accowplish his surender while resisting the on-going assault by his unit.

1 Article 113, U.S. Army General Orders No. 100 (1863).
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