United States Senate

WASHINGTON, DC 20610

October 12, 2021

The Honorable Joseph R. Biden
President

The White House

Washington, D.C. 20500

The Honorabie Lloyd J. Austin III
Secrctary of Defense

U.S. Department of Defense

1000 Defense Pentagon
Washington, D.C. 20301

The Honorable Mark A. Milley
Chairman of the Joint Chiefs of Staff
9999 Joint Staff Pentagon
Washington, D.C. 20318

Dear President Biden, Secretary Austin and General Milley:

Multiple sources have alleged that the Department of Defense’s {(DoD) mandatory
COVID-19 vaccinations may not be in accordance with Secretary of Defense Austin’s August
24, 2021 memorandum (vaccine mandate) stating “[m]andatory vaccination against COVID-19
will only use COVID-19 vaccines that receive full licensure from the Food and Drug
Administration (FDA), in accordance with FDA-approved labeling and guidance.”

On August 23, 2021, the FDA stated, “[a]lthough COMIRNATY (COVID-19 Vaccine,
mRNA) is approved to prevent COVID-19 in individuals 16 years of age and older, there is not
sufficient approved vaccine available for distribution to this population in its entirety at the time
of reissuance of this [Emergency Use Authorization] EUA.”? On September 13, 2021, the
National Library of Medicine within the National Institutes of Health (N1H), reported, “[a]t
present, Pfizer does not plan to produce any product with these new [Comirnaty National Drug
Codes] and labels over the next few months while EUA authorized product is still available and
being made available for U.S. distribution.” Again on September 22, 2021, the FDA stated,
“there is not sufficient approved vaccine [ Comirnaty] available for distribution to this population

' Memorandum from Secretary of Defense Lloyd Austin to Senior Pentagon Leadership, et al. {Aug. 24, 2021)
(available at https://media.defense.gov/2021/Aug/25/2002838826/-1/- 1/0/MEMORANDUM-FOR-MANDATORY-
CORONAVIRUS-DISEASE-2019-VACCINATION-OF-DEPARTMENT-OF-DEFENSE-SERVICE-
MEMBERS.PDF).

* Letter to Elisa Harkins, Pfizer Inc., from Denise Hinton, Chief Scientist, U.S. Food and Drug Administration at 3,
Aug, 23, 2021, archived copy available at

https://web.archive.org/web/20210823142034/https://www fda.gov/media/l 50386/downioad (See footnote 9).

¥ Announcement, U.S. National Library of Medicine, Pfizer received FDA BLA license for its COVID- 19 vaccine

(Sept. 13, 2021), available at https://dailymed nlm nih.gov/dailymed/dailymed-announcements-

details.cfm?date—=2021-09-13.
0SD009329-21/CMDO11997-214
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[individuals 16 years of age and older] in its entirety at the time of reissuance of this EUA.™
Absent a sufficient supply of the only approved COVID-19 vaccine, Comirnaty, it is not clear
how DoD is complying with Secretary Austin’s assertion that mandatory vaccination will only
occur with the fully-licensed vaccine.”

In order to understand the extent to which DoD service members subject to mandatory
COVID-19 vaccination may have not received fully-approved vaccines as prescribed by
Secretary Austin’s vaccine mandate, | request the following information:

1. How many vaccinations have been administered since Secrctary Austin’s vaccine
mandate?

2. Please provide the number of voluntary and mandated vaccinations administered to DoD
service members using each vaccine by month:
4. Moderna - EUA;
b. Johnson and Johnson (Janssen) — EUA;
¢. Pfizer-BioNTech — EUA; and
d. Comirnaty — FDA approved.
3. Please provide all orders issued to DoD personnel regarding DoD’s vaccine mandate.

4. Please provide all guidelines issued to DoD personnel regarding Dol)’s vaccine mandate.

5. Please provide all documents and communications regarding DoD’s vaccine mandate,
including but not limited to the development and implementation of the vaccine mandate.

Thank you for your attention to this urgent matter. Please respond no later than October
26, 2021.

Sincerely,

ﬂm« F—

Ron Johnson
U.S. Senator

* Letter to Amit Patel, BioNTech Manufacturing GmbH, from Denise Hinton, Chief Scientist, U.S. Food and Drug
Administration at 6, Sept. 22, 2021, available at https://www.fda.gov/media/1 50386/download (See footnote 12).

> Memorandum from Secretary of Defense Lloyd Austin to Senior Pentagon Leadership, et al. {Aug. 24, 2021)
(available at https://media.defense.gov/2021/Aug/25/2002838826/-1/-1/0/MEMORANDUM-FOR-MANDATORY -

CORONAVIRUS-DISEASE-2019-VACCINATION-OF-DEPARTMENT-OF-DEFENSE-SERVICE-
MEMBERS.PDF),




UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

PERSONNEL AND
READINESS

0CT 2 7 2021
The Honorable Ron Johnson

United States Senate

Washington, D.C. 20510

Dear Senator Johnson:

This is an interim response to your October 12, 2021 letter that included questions
regarding whether and to what extent Department of Defense Service members subject to
mandatory coronavirus disease 2019 (COVID-19) vaccination may not have received Food and
Drug Administration fully-approved COVID-19 vaccines. My staff is working to gather the
answers 10 your questions, and we will provide a comprehensive response by November 29,
2021.

Thank you for your continued strong support for health and well-being of our Service
members, veterans, and families.

Gilbert R. Cisneros, Jr.




UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

DEC 2 1 2021

READINESS

The Honorable Reon Johnson
United States Senate
Washington, DC 20515

Dear Senator Johnson;

Tharnk you for your October 12, 2021 letter to the President, Secretary of Defense, and
Chairman of Joint Chiefs of Staff regarding concerns about the Department of Defense’s {DoD)
coronavirus disease 2019 (COVID-19) vaccination requirement.

On August 23, 2021, the Food and Drug Administration (FDA) approved the Biologics
License Application for the Pfizer-BioNTech COVID-19 Vaccine, to be offered under the brand
name Comimaty. On August 24, 2021, the Secretary of Defense directed that the Secretaries of the
Military Departments begin full vaccination of all members of the Ammed Forces under DoD
authority on Active Duty or in the Ready Reserve, including the National Guard, who are not fully
vaccinated against COVID-19, in accordance with FDA-approved labeling and guidance and
subject to exemptions required by law.

In accordance with guidance from the FDA, the Pfizer-BioNTech vaccine emergency use
authorized (EUA) and Pfizer-BioNTech Comimaty licensed vaccine have the same formulation and
are “interchangeable.” The FDA stated that health care providers should “usc doses distributed
under the EUA to administer the vaccination series as if the doses were the licensed vaccine.” In
accordance with the Secretary of Defense’s direction, DoD health care providers are complying
with the applicable FDA-approved labeling and guidance when administering COVID-18 vaccines.
Additional information is included in the enclosures accompanying this letter.

Thank you for your continued strong support for the health and well-being of our Service
members, DoD civilian workforce, and contractor personnel.

Sincerely,
Gilbert R, Cisneros, Jr.

Enclosures:
As stated




Month Pfizer-BioNTech/Comirnaty Moderna Jannsen Total
August 24, 2021 - August 31, 2021 49,523 11,608 4,337 65,469
Sep-21 284,874 37,390 14,631 336,895
Oct-21 163,412 21,359 6,041 150,812
Nov-21 49,259 8,776 3,598 61,633
Dec-21 12,114 3,378 1,255 18,747
Tatal 559,182 82,512 29,862 671,556
Notes:

1. Pfizer-BioNTech/Comirnaty column numbers reflect BLA and EUA vaccines,
indistinguishable except by detailed review of specific lot numbers administered.

Currently, DoD has no vaccine available labeled as "Comirnaty”.

2. Moderna and Jannsen columns reflect EUA totals (No BLA available to date),




SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

AUG 24 201

MEMORANDUM FOR SENIOR PENTAGON LEADERSIHP
COMMANDERS OF THE COMBATANT COMMANDS
DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS

SUBJECT: Mandatory Coronavirus Disease 2019 Vaccination of Department of Defense
Service Members

To defend this Nation, we need a healthy and ready force. After careful consultation with
medical experts and military leadership, and with the support of the President, | have determined
that mandatory vaccination against coronavirus disease 2019 (COVID-19) is necessary to protect
the Force and defend the American people.

Mandatory vaccinations are familiar to all of our Service members, and mission-critical
inoculation is almost as old as the U.S. military itself. Our administration of safe, effective
COVID-19 vaccines has produced admirable results to date, and [ know the Department of
Defense will come together to finish the job, with urgency, professionalism, and compassion.

[ therefore direct the Secretaries of the Military Departments to immediately begin full
vaccination of all members of the Armed Forces under DoD authority on active duty or in the
Ready Reserve, including the National Guard, who are not fully vaccinated against COVID-19,

Service members are considered fully vaccinated two weeks after completing the second
dose of a two-dose COVID-19 vaccine or two weeks afier receiving a single dose of a one-dose
vaccine. Those with previous COVID-19 infection are not considered fully vaccinated.

Mandatory vaccination against COVID-19 will only use COVID-19 vaccines that receive
full licensure from the Food and Drug Administration (FDA), in accordance with FDA-approved
labeling and guidance. Service members voluntarily immunized with a COVID-19 vaccine
under FDA Emergency Use Authorization or World Health Organization Emergency Use Listing
tn accordance with applicable dose requirements prior to, or afler, the establishment of this
policy are considered fully vaccinated. Service members who are actively participating in
COVID-19 clinical trials are exempted from mandatory vaccination against COVID-19 until the
trial is complete in order to avoid invalidating such clinical trial results.

Mandatory vaccination requirements will be implemented consistent with DoD
Instruction 6205.02. “DoD Immunization Program,” July 23, 2019. The Military Departments
should use existing policies and procedures to manage mandatory vaccination of Service
members o the extent practicable. Mandatory vaccination of Service members will be subject to
any identified contraindications and any administrative or other exemptions established in
Military Department policy. The Military Departments may promulgate appropriate guidance to
carry oul the requirements set out above. The Under Secretary of Defense for Personnel and

OSD007764 21/CMD010118-21




Readiness may provide additional guidance to implement and comply with FDA requirements or
Centers for Disease Controt and Prevention recommendations.

The Secretaries of the Military Departments should impose ambitious timelines for
implementation. Military Departments will report regularly on vaccination completion using
established systems for other mandatory vaccine reporting.

Our vaccination of the Force will save lives. Thank vou for your focus on this critical

[t

[ oV ]




UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

0CT 2 9 2021

REAOINESS

MEMORANDUM FOR SENIOR PENTAGON LEADERSHIP
COMMANDERS OF THE COMBATANT COMMANDS
DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS

SUBJECT: Force Health Protection Guidance (Supplement 23) Revision 2 — Department of
Defense Guidance for Coronavirus Disease 2019 Vaccination Attestation, Screening
Testing, and Vaccination Verification

This memorandum rescinds and replaces reference (a),' and provides updated guidance
for implementing additional force health protection and workplace safety measures directed by
the White House Safer Federal Workforce Task Force (reference (b)) to reduce the transmission
of the virus that causes coronavirus disease 2019 (COVID-19).

In accordance with references (b), (c), and (d), DoD civilian employees are now required
to be fully vaccinated by November 22, 2021, subject to exemptions as required by law. For
purposes of this guidance, “DoD civilian employee,” includes foreign nationals employed by
DoD outside the United States, to the maximum cxtent possible while respecting host nation
agreements and laws. It also includes DoD civilian employees who are engaged in full-time
telework or remote work. Additional information about the requirements for DoD civilian
employees can be found in Attachment 1.

DoD contractor personnel and official visitors must attest to being fully vaccinated and, if
not fully vaccinated, present the results of a recent negative COVID-19 test as a condition of
physical access to DoD buildings and DoD-leased spaces in non-DoD buildings in which official
DoD business takes place (referred to jointly in this memorandum as “DoD facilities™). For
purposes of this physical access requirement, “contractor personnel” are those individuals issued
a credential by DoD that affords the individual recurring access to DoD facilities, classified
herein as “credentialed recurring access” (CRA) (e.g., Common Access Cardholders). “Official
visitors” are non-DoD individuals seeking access, one time or recurring, in association with the
performance of official DoD business (c.g., to attend & meeting), but who do not have CRA. The
COVID-19 vaccination status for ail individuals with CRA and official onsite visitors will be
determined in accordance with Attachment 2.

These vaccination and physical access requirements do not apply to personnel receiving
ad hoc access to DoD facilities (e.g., delivery personnel, taxi services); to individuals who have
access to the grounds of, but not the buildings on, DoD) installations (e.g., contract
groundskeepers, fuel delivery personnel, household goods transportation personnel); to personnel
accessing DoD buildings unrelated to the performance of DoD business (e.g., residential
housing); or to personnel accessing DoD facilities to receive a public benefit {e.g., commissary;

! References arc listed in Attachment 10.




exchange; public museum; air show; military medical treatment facility; Morale, Welfare, and
Recreation resources).

In accordance with reference (€), Service members (members of the Armed Forces under
DoD authority on active duty or in the Ready Reserve, including members of the National
Guard) are required to be fully vaccinated against COVID-19. Service members’ vaccination
status will be validated utilizing their Military Service-specific Individual Medical Readiness
(IMR) system. If a Service member has been vaccinated against COVID-19 outside the Military
Hcalth System, that Service member must show official proof of his or her COVID-19
vaccination status to update the IMR system. Once the applicable mandatory vaccination date
has passed, COVID-19 screening testing as described in Attachment 7 is required at least weekly
for Service members who are not fully vaccinated, including those who have an exemption
request under review, or who are exempted from COVID-19 vaccination and are entering a DoD
facility. Service members who are not on active duty and who also are DoD civilian employees
or DoD contractor personnel must follow the applicable requirements in this memorandum for
DoD crvilian employees or DoD contractor personnel, as the case may be. Service members not
on active duty must comply with any other applicable DoD or DoD Component guidance.

Individuals are considered fully vaccinated 2 weeks after corpleting the second dose of a
two-dose COVID-19 vaccine or 2 weeks after receiving a single dose of a one-dose COVID-19
vaccine. Individuals must be vaccinated with vaccines that are either fully licensed or authorized
for emergency use by the Food and Drug Administration (FDA) (e.g., Pfizer-
BioNTech/COMIRNATY, Moderma, Johnson & Johnson/Janssen vaccines); listed for
emergency use on the World Health Organization Emergency Use Listing (e.g.,
AstraZeneca/Oxford); or approved for use in a clinical vaccine trial for which vaccine efficacy
has been independently confirmed (¢.g., Novavax). Those with previous COVID-19 infection(s)
or antibody test results are not considered fully vaccinated on that basis for the purposes of this
memorandum.

All medical] and other information collected from individuals will be maintained in a
manner meeting the privacy requirements in Attachment 9.

The Secretaries of Military Departments and the Director of Administration and
Management for all other DoD Components will publish any necessary supplemental
instructions and ensure that all contract and associated funding implications are considered.

DoD Components should engage with DoD civilian employee unions as they develop
supplemental guidance and otherwise satisfy any applicable collective bargaining obligations
under the law at the earliest convenience, including on a post-implementation basis.

This memorandum and other COVID-19 guidance memoranda are centrally located at:
https://www.defense.gov/Spotlights/Coronavirus-DOD-Response/Latest-DOD-Guidance/.




Please dircct any questions or comments to the following email address: dha.ncr.ha-
support.list. policy-hrpo-kmc-owners@mail.mil.

Gilbert R. Cisncros, Jr.

Aftachments:

1. ATTACHMENT 1: Vaccination Requirements for DoD Civilian Employees

2. ATTACHMENT 2: Requirements for DoD Contractor Personnel, Official Onsite Visitors,
and Others Seeking Access to Facilities

3. ATTACHMENT 3: DD Form 3175 - “DoD Civilian Employee Certification of
Vaccination”

4. ATTACHMENT 4: DD Form 3150 ~ “Contractor and Visitor Certification of Vaccination”

5. ATTACHMENT 5. DD Form 3176 — “Request for a Medical Exemption or Delay to the
COVID-19 Vaccination Requirement”

6. ATTACHMENT 6: DD Form 3177 — “Request for a Religious Exemption to the COVID-19

Vaccination Requirement”

ATTACHMENT 7: COVID-19 Screening Testing Requirements

ATTACHMENT 8: Requirements for Obtaining Self-Collection Kits and Self-Tests

ATTACHMENT 9: Privacy Requirements

O ATTACHMENT 10: References

-—‘\DPO--.I
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LIBERTY &7fCOUNSEL

FLORIDA OFFICE: DisTRICT OF CoLumBia OFFICE: VIRGINIA OFFICE:

PO Box 540774 122 C Street NW, Ste 360 PO Box 11108
Orlando, FL 32854 Washington, DC 20001 Lynchburg, VA 24506
Tel 407-875-1776 Tel 202-289-1776 Tel 407-875-1776
Fax 407-875-0770 Fax 407-875-06770 Fax 407-875-0770
www.LC.org liberty@LC.org

RePLY TO FLORIDA

October 19, 2021

Pursuant to rule 4(i)(2) of the Federal Rules of Procedure, please find enclosed your
service copy of a Complaint, and TRO/PI Motion fited on October 15, 2021 in the United
States District Court Middle District of Florida.

Have a blessed day,

Horatio Mihet

N
i : .
Moo

Horatio G. Mihett
Vice President of Legal Affairs & Chief Litigation Counse! LIBERTY COUNSEL

Enclosures

DRATRRNROHRAN

QS50009742-21/CMD012506-21
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

NAVY SEAL 1, et al,

Plaintiffs,
\'2 CASE NO. 8:21-cv-2429-SDM-TGW
JOSEPH R. BIDEN, et al_,

Defendants.

/
ORDER

On August 24, 2021, the Department of Defense (DOD) directed “the

Secretaries of the Military Departments to immediately begin full vaccination of all

-~ members of the Armed Forces under [DOD] authority on active duty or in the
Ready Reserve, including the National Guard, wﬁo are not fully vaccinated against
COVID-19.” (Doc. 14 at 1) The directive explained, *Mandatory vaccination
against COVID-19 will only use COVID-19 vaccines that receive full licensure from
the Food and Drug Administration (FDA), in accordance with FDA-approved
labeling and guidance.” (Doc. 1-4 at 1)

On September 9, 2021, the President of the United States issued two executive
orders, one order directing each federal agency to “implement, to the extent
consistent with applicable law, a program to require COVID-19 vaccination for all of
its Federal employees, with exceptions only as required by law” (Doc. 1-1) and the

other order directing every federal contractor to “comply with all guidance for
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contractor or subcontractor workplace locations published by the Safer Federal
Workforce Task Force” (Doc. 1-2), which on September 24, 2021, issued guidance
requiring the vaccination of covered employees of federal contractors (Doc. 1-3).

On behalf of themselves and a proposed class of similarly situated persons, the
u plaint:ffs, including one or more members of the Army, Navy, Marnes, Air Force,
and Coast Guard; a member of the National Guard; several defensc contractors; and
others, sue the President, DOD, and DHS for injunctive, declaratory, and other
relief. The verified complaint alleges, among other things, that no available vaccine
has received “full licensure” from the FDA and that implementation of the executive
orders and military directives offers members of the armed forces no accommodation
for a sincerely held religious belief opposing injection of the available vaccines. The
verified complaint claims a violation of (1) the emergency use authorization under

the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 360bbb-3; (2) the Free

Exercise Clause of the First Amendment; and (3) the Religious Freedom Restoration
Act, 42 U.S.C. § 2000bb-1.

According to the verified complaint, the plaintiffs must accept before a stated
day — November 22 for the Coast Guard and civilian contractors; November 28 for
the Navy and Marines; and December 15 for the Army and Air Force — full

vaccination by injection of one of the three available vaccines.” The plaintiffs move

" The August 24, 2021 memarandum by the Department of Defense states that “[s]ervice
members are considered fully vaccinated two weeks after completing the second dose of a two-dose
COVID-19 vaccine or two weeks after receiving a single dose of a one-dose vaccine. Those with
previous COVID-19 intection are not considered fully vaccinated.”

S92
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(Doc. 2) for a temporary restraining order and a preliminary tnjunction to prevent
the defendants’ forcing the plaintiffs either to promptly accept the injection or to
promptly incur discipline or penalty, including dishonorable discharge, court martial,
termination, and “other life-altering disciplinary measures.” (Doc. 1 § 1)

The parties must conform to the following schedule:

1. Immediately but not later than OCTOBER 19, 2021, at 12:00 P.M.,
H the plaintiffs must e-mail to the lawfully authorized representative, including Karin
Hoppmann, Acting United States Attorney for the Middle District of Florida, of each

defendant a copy of the complaint, the motion, and this order and must file

immediately a notice both confirming transmission of the e-mail to each defendant
|| and identifying the recipient of each e-mail.

2. Immediately but preferably not later than OCTOBER 20, 2021, the
plaintiffs must — in the most expeditious manrer feasible — serve each defendant
with the summons, the complaint, the motion, and this order and must file
i immediately a proof of service.

3. Immediately after e-mail notice of this order or service of this order,
whichever occurs first, counsel for the defendants must file a notice of appearance
(of course, without prejudice to the assertion of a Rule 12(b) or any other defense or
response to the plaintiffs’ claims).

4.  Not later than NOVEMBER 3, 2021, and by a memorandum not
exceeding thirty pages, the defendants must respond to the motion for a preliminary

injunction in accord with the Local Rules, including Local Rule 1.08.

23
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5. Not later than NOVEMEBER 10, 2021, the plaintiffs may reply by a
memorandum not exceeding twenty-five pages.

6. A hearing will begin NOVEMBER 15, 2021, at 9:00 A.M. in
Courtroom 15A, United States Courthouse, 801 North Florida Avenue, Tampa,
Florida, on the motion for a preliminary injunction and will continue day-to-day as
required and until completion. Any party who will offer evidence at the hearing
must file not later than NOVEMBER 10, 2021, a witness list and an exhibit list (any
witness or exhibit not appearing on a list 1s inadmissible at the hearing),

The motion (Doc. 2) for a temporary restraining order REMAINS UNDER
ADVISEMENT. Although a temporary restraining order directed to the conditional
class, as alleged in the complaint, will likely not issue, the plaintiffs may move on
behalf of aﬁy individual member of the alleged class who satisfies the requirements
for temporary injunctive relief (that is, someone who has, among other things, not
already suffered injury but who imminently will suffer serious and irreparable injury
before a preliminary injunction, if any, issues); whose interests are otherwise not
adequately protected by the hearing on November 15, 2021; and whose
eircumstances are for some singular reason markedly more acute than other

members of the putative class. Any motion under this paragraph must include a
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certificate that the parties have conferred in good faith and are unable to agree on an
mterim resolution to the issue presented in the motion.

ORDERED 1n Tampa, Florida, on October 18, 2021.

s M st

STEVEN D. MERRYDAY
UNITED STATES DISTRICT JUDGE




Wnited States Smate

WASHINGTON, DC 20510

December 15, 2021

The Honorable Lloyd J. Austin I11
Secretary of Defense

U.S. Department of Defense

10600 Defense Pentagon
Washington, D.C. 20301

Dear Secretary Austin:

On October 12, 2021, I sent you a letter requesting information about your August 24,
2021 memorandum, which instituted a COVID-19 vaccine mandate for all service members.!
Your memorandum stated that “[m}andatory vaccination against COVID-19 will only use
COVID-19 vaccines that receive full licensure from the Food and Drug Administration (FDA),
in accordance with FDA-approved labeling and guidance.™ In light of FDA's statement that
“there is not sufficient approved [supply]” of Comimaty, the only fully-licensed vaccine, I asked
you to explain how the Department of Defense (DoD) will comply with the vaccine mandate.’
To date, you have failed to provide that explanation and respond to my letter.

Despite this lack of clarity, DoD has reportedly begun discharging service members “for
not obeying orders to get vaccinated,™ Reports indicate that on December 13, 2021 , the Air
Force discharged 27 service members for noncompliance with the DoD’s COVID-19 vaccine
mandate.” An Air Force spokeswoman stated that these 27 individuals were “the first active-
duty Air Force Members to be discharged over the Pentagon’s vaccination requirements for
military members.”™ The discharge classification of these 27 veterans is uncertain, as is their
cligibility for veteran benefits.”

' Letter to Lloyd Austin, Secretary of Defense et al., from Ron Johmson, U.S. Senstor, Oct_ 12, 2021,

htips://www ronjohnson.senate.gov/services/files/1BC 1491 B-CFAB-4734-9DBB-8DCACYE30BDS.

* Memorandum from Secretary of Defense Lloyd Austin to Senior Pentagon Leadership, et al. (Aug. 24, 2021)
(available at hups://media.defense.gov/202 1/Aug/25/2002838826/- 1/-1/ 0 MEMORANDUM-FOR-
MANDATORYCORONAVIRUS-
DISEASE-2019-VACCINATION-OF-DEPARTMENT-OF-DEFENSE-SER VICEMEMBERS.

PDF).

? Letter to Amit Patel, BioNTech Manufacturing GmbH, from Denise Hinton, Chief Scientist, U.S. Food and Drug
Administration at 6, Sept. 22, 2021, available at https://www.fda.gov/media/1 50386/download {See footnote 12).

* Alex Horton and Timothy Bella, 4ir Force discharges 27 service members in first apparent dismissals over
vaccine refusal, Wash Post, Dec. 14, 2021, available at https/www.washingtonpost.com/national-
security/2021/12/14/air-force-vaccines-discharges/.

i

¢ id.

? id. Allegedly, as many as 40,000 active-duty military personnel have elected not to receive a COVID-19 vaccine.
Alex Horton, Vaccine holdouts in U.S, military approach 40,000 even as omicron variant fuels calls for boosters.

OS0011206-21/CMD014286-21




Secretary Austin
December 15, 2021
Page 2

Despite my and other concerned individuals™ attempts to get clarity about your COVID-
19 vaccine mandate, you have ignored our requests for information, and instead have allowed
DoD to discharge service members for not obeying your ambiguous mandate. [ ask that you
immediately respond to my October 12, 2021, letter and provide the following information by no
later than January 4, 2022;

1. Please provide the number of doses of the fully-licensed Comimnaty vaccine that have
been given and are available to active-duty military personnel.

2. Will DoD provide & vaccination waiver acknowledging natural immunity to active-duty
military personnel who have been previously infected with COVID-19? If not, why not?

3. Please provide the total number of active-duty military personnel who have not yet
received a COVID-19 vaccine and, of those, how many have received a medical or
religious exemption.

4. Please provide the total number of active-duty military personnel, broken down by
branch, who have been subject to a discharge procedure for noncompliance with the
COVID-19 vaccine mandate. Please identify the types of discharge procedures.

Thank you for your attention to this urgent matter.

Sincerely,

(o Nt n_

Ron Johnson
United States Senator

Wash Post, Dec. 11, 2021, available at https://www.washingtonpost.com/national-security/202 1-12/1 1 vaccine-
mandate-military,




UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

psnnumn
READINESS JAN 1 D 2022
The Honorable Ron Johnson

United States Senate
Washington, DC 20510

Dear Senator Johnson:

This is an interim response to your December 15, 2021 letter regarding concerns of
discharge of Service members who failed to comply with Secretary of Defense Memorandum,
“Mandatory Coronavirus Disease 2019 Vaccination of Department of Defense Service
Members,” August 24, 2021. My staff is diligently working to research the matter and provide a
comprehensive response to your questions by March 31, 2022.

Thark you for your continued strong support for our Service members, veterans, and
families.

Sincerely,

Gilbert R. Cisneros, Jr.




UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

JUL -5 2022

PERSONNEL AND
READINESS

The Honorable Ron Johnson
United States Senate
Washington, DC 20510

Dear Senator Johnson:

Thank you for your letters of October 12, 2021; December 8, 2021; December 15, 2021;
February 1, 2022; and February 17, 2022 to the Secretary of Defense regarding the Department
of Defense’s (DoD) vaccination policies, the Defense Medical Epidemiology Database (DMED)},
and DoD’s telework policies. DoD has worked dili gently to gather information to answer your
questions. On behalf of the Secretary of Defense, [ am providing a consolidated response.

I want to begin by addressing your concemn regarding the Secretary of Defense’s
direction that mandatory vaccination occur only with a fully licensed vaccine.

On August 23, 2021, the Food and Drug Administration (FDA) approved the Biologics
License Application (BLA) for the Pfizer-BioNTech coronavirus disease 2019 (COVID-19)
vaccine, to be offered under the brand name Comirnaty. On August 24, 2021, the Secretary of
Defense directed that the Secretaries of the Military Departments begin full vaccination of all
members of the Armed Forces under DoD authority on active duty or in the Ready Reserve,
including the National Guard, who are not fully vaccinated against COVID-19, in accordance
with FDA-approved labeling and guidance and sub ject to exemptions required by law.

In accordance with guidance from the FDA, the Pfizer-BioNTech vaccine Emergency
Use Authorization (EUA) and Pfizer-BioNTech Comimaty licensed vaccine are
“interchangeable.”! The FDA stated that health care providers “can use doses distributed under
the EUA to administer the vaccination series as if the doses were the licensed vaccine.” In
accordance with the Secretary of Defense’s direction, DoD health care providers are complying
with the applicable FDA-approved labeling and guidance when administering COVID-19
vaccines.

The FDA has stated that FDA-approved Comirnaty, and the EUA-authorized Pfizer-
BioNTech COVID-19 Vaccine for ages 12 years and older, when prepared according to their
respective instructions for use, can be used interchangeably to provide the COVID-19
vaccination series without presenting any safety or effectiveness concerns.® The FDA stated that
health care providers “can use doses distributed under EUA to administer the vaccination series

' FDA, Q&A for Comimnaty (COVID-19 Vaccine mRNA), current as of Feb, 8, 2022, available at
https://www.fda, gov/vaccines-blood-biologics/qa-comirmaty-covid-19-vaccine-mma.

Iid

IFDA, Q&A for Comimnaty (COVID-19 Vaccine mRNA), current as of Feb. 8, 2022, availabie at
https.//www.fda gov/vaccines-blood-biolo gics/qe-comimaty-covid- 1 9-vaccine mma.




as if the doses were the licensed vaccine.™ In accordance with the Secretary of Defense’s
direction, DoD health care providers are complying with the applicable FDA-approved labeling
and guidance when administering COVID-19 vaccines.

With that as background, I now turn to your specific questions.

® How many vaccinations have been administered since Secretary Austin's vaccine
mandate?

Between August 23, 2021 (the Secretary of Defense’s vaccine mandate) and
June 7, 2022, DoD has administered a total of 809,898 doses of COVID-19 vaccine to 551,232
DoD Service members (active duty, National Guard, and Reserve).

 Please provide the number of voluntary and mandated vaccinations administered to
DoD Service members using each vaccine by month,

Please reference Enclosure 1.

*  Requested orders, guidelines, documents and communications regarding Dol 's
vaccine mandate.

These materials are provided in Enclosure 2.

® The number of individuals currently employed by your agency.

As reported in DoD’s interim response, as of December 22,2021, the DoD employed
785,753 appropriated fund employees. Additionally, the DoD employed 98,185 nonappropriated
fund employees as of November 30, 2021.

o The number of individuals who are: working full time in person at one of your agency’s

Physical locations; teleworking full time; and working a hybrid schedule that combines

both telework and in office schedule.

A detailed report identifying these statuses for DoD employees, broken out by
subcomponent, during the pay period ending December 4, 2021, is at Enclosure 3.

® The total number of agency employees who are fully vaccinated against COVID-19.

As of January 19, 2022, 777,201 employees reported as being fully vaccinated against
COVID-19.

* The total number of agency employees who have received a booster.




The DoD does not currently require booster shots for eligible employees, nor does it
require employees to report such information,

e For the employees that are teleworking, how are you tracking employee productivity?
Please provide a breakdown of your agency's workforce productivity for Fiscal Years
2019, 2020, and 2021

Due to the Department’s wide range of missions, there is no standardized methodology
for tracking productivity. Each DoD Component head identifies the goals and objectives for the
Component’s workforce and relies on its managers and supervisors to track productivity and to
ensure that the work is exccuted. Supervisors are required to manage equally the productivity for
both teleworking and non-teleworking employees to ensure that all mission goals and objectives
are met,

» Has your agency closed physical office space locations since March 2020 in light of
increased telework among your agency's workforce? If so, please provide the
estimated cost savings associated with office closures.

DoD regularly assesses its needs for physical office space. In addition, during the
pandemic, DoD has regularly evaluated office space capacity limits consistent with local rules
and Federal guidelines. In March 2022, DoD transitioned from Health Protection Condition
(HPCON) Charlie to HPCON Bravo, which authorized increased office capacity based on local
public health conditions. At this time, no DoD Component has reported closing space due to
increased telework during the COVID-19 pandemic.

» Please provide the number of doses of the fully-licensed Comirnaty vaccine that have
been given and are available to Active-Duty personnel.

As of March 8§, 2022, the Department has administered 809,898 doses of Pfizer-
BioNTech/Comirnaty to 551,232 active duty Service members since August 23, 2021, when the
Comimaty BLA was approved by the FDA. As noted above, DoD uses doses distributed under
the EUA to administer the vaccination series as if the doses were the licensed vaccine, in
accordance with FDA guidance.

* Will DoD provide a vaccination waiver acknowledging natural immuni ty to Active
Duty military personnel who have been previously infected with COVID-19? Ifnot,
why not?

DoD does not provide a vaccination waiver acknowledging natural lmmunity to active

duty military personnel who have been previously infected with COVID-19 at this time based
upon Centers for Disease Control and Prevention (CDC) recommendations. The DoD approach
to immunizations is outlined in DoD Instruction 6205.02, “DoD Immunization Program,”
June 19, 2019, which states that all DoD personne] and other beneficiaries required or eligible to
receive immunizations will be offered immunizations in accordance with recommendations from
the CDC and the Advisory Committee on Immunization Practices (ACIP). The Joint Regulation
on “Immunizations and Chemoprophylaxis for the Prevention of Infectious Dis eases,”




October 7, 2013, further states the Military Service policy conceming immunizations follows
the recommendations of the CDC, ACIP, and the prescribing information on the manufacturer’s
package inserts, unless there is a military-relevant reason to do otherwise. This regulation also
describes general examples of medical exemptions, which include “evidence of immunity based
on serologic tests, documented infection, or similar circumstances.” However, there is no CDC
or ACIP recommended “evidence of immunity” for COVID-19. DoD will continue to update
our inmunization approach in accordance with FDA and CDC guidelines.

»  Please provide the total number of Active-Duty military personnel who have not yet
received a COVID-19 vaccine and, of those, how many have received a medical or
religious exemption.

As of May 11, 2022, there are 20,873 (1.6 percent) active duty individuals who have not
yet received a COVID-19 vaccine dose.

As of April 30, 2022, 472 medical (med) and 88 religious (rel) exemptions to the
COVID-19 vaccine mandate have been granted to Service members (Army - 22 med and 6 rel;
Navy - 14 med and 26 rel; U.S. Marine Corps (USMC) 25 med and 7 rel; U.S. Air Force (USAF)
458 med and 49 rel).

* Please provide the total number of Active-Duty military personnel, broken down by
branch, who have been subject to a discharge procedure Jor noncompliance with the
COVID-19 mandate. Please identify the types of discharge procedures.

The total number of active duty military personnel subject to a discharge procedure for
noncompliance with the COVID-19 vaccine mandate as of April 30, 2022, is as follows:

Amy Navy USMC USAF Total

Honorable 19 818 605 0 551
General 491 0 1,512 351 2,354
Uncharacterized® 0 0 0 1 1
Other than 0 0 0 0 0
Honorable

Total 510 818 2,117 352 3,797

* Is DoD aware of increases in registered diagnoses of miscarriages, cancer, or other
medical conditions in DMED in 2021 compared to a JSive-year averaged from 2016-
20207 If so, please explain what actions DoD has taken to investigate the root cause
for the increases in these diagnoses.

5 Army Regulation 40-562, Navy Burezu of Medicine and Surgery [nstruction §230.15B, Air Force Instruction 48-
110 IF, Coast Guard Commandant Instruction M&230 4G,

¢ Uncharacterized discharge service is associated with entry level scparations where the term of military service has
been of insufficient length to warrant characterization,




The Defense Health Agency is not aware of any significant increases in diagnoses in
2021 compared to the years 2016-2020. Reports to the contrary are tncorrect as they were based
on faulty data.

In January 2022, Department officials found that data in DMED covering the years 2016-
2020 had been corrupted during an August 2021 database maintenance process, showing only 10
percent of the true number of medical encounters for that period and creating an inaccurate
appearance that diagnoses for medical conditions increased when compared to previous years.
The corrupted data made it impossible to accurately compare medical encounter rates across the
Military Health Systern from 2021 to the 2016-2020 period because researchers could not
correctly baseline their observations. Any analysis that was conducted using the corrupted data
would need to be re-calculated. For additional information, piease see the information paper at
Enclosure 4.

To determine an accurate trend in any of the listed disease categories, the Defense
Medical Surveillance System must be used to refine the query and define criteria for the
diagnoses (pre-existing versus new), as well the accuracy of the diagnoses with the inclusion of
additional data such as procedures, medication, or related laboratory results.

* Have registered diagnoses of myocarditis in DMED been removed from the database
Jfrom January 2021 to December 20217 If so, please explain why and when this
information was removed and identify who removed it

Defense Health Agency officials found no evidence that any health care encounters
(including registered diagnoses of myocarditis) were removed from DMED database from
January 2021 to December 2021. As noted above, in J anuary 2022, Department officials
identified that DMED data had been corrupted during a routine database maintenance process in
August 2021, which created inaccurate appearances about diagnoses totals in the data.

Thank you for your continued strong support for the health and well-being of our Service
members and civilian workforce.

Sincerely,

Gilbert R. Cisneros, Jr,

Enclosures:
As stated
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COVID-19 Vaccine Doses Received by Active Duty, National
Guard, and Reserve

By Month and Manufacturer from Aug 2021 to May 2022

Total Doses
lanssen Moderna  Pfizer Grand
Total
e
ag ' - 12,775 42,070 108,925 163,770
Active Duty 9,738 32,166 89,407 131,311
National Guard & Reserve 3,037 9,504 19,518 32,459
Sep 15,331 44,519 279,922 339,772
Active Duty 10,767 34,013 243,397 288,177
National Guard & Reserve 4,564 10,506 36,525 51,595
Oct 7,745 31,905 181,527 221,177
Active Duty 3,557 22,786 141,798 168,141
National Guard & Reserve 4,188 9,115 39,729 53,036
Nov 5,319 32,054 78,887 116,260
Active Duty 2,006 21,587 49,941 73,534
National Guard & Reserve 3,313 10,467 28,946 42,726
Dec 4,043 71,434 83,377 158,854
Active Duty 1,568 56,256 61,975 119,799
National Guard & Reserve 2,475 15,178 21,402 39,055
2022
Jan - i 1,900 60,320 84,027 146,247
Active Duty 996 49,368 69,133 119,497
National Guard & Reserve 904 10,952 14,894 26,750
Feb 1,076 20,375 39,624 61,075
Active Duty 584 16,283 31,438 48,305
National Guard & Reserve 4972 4,092 8,186 12,770
Mar 906 12,627 27,475 41,008
Active Duty 495 10,360 21,806 32,661
National Guard & Reserve 411 2,267 5,669 4,347
Apr 673 3,684 19,058 28,415
Active Duty 367 6,724 15,131 22,222
National Guard & Reserve 306 1,960 3,927 6,193
May 507 6,064 13,892 20,463
Active Duty 257 4,434 10,677 15,368
_[\Jational Guard & Reserve 250 1,630 3,215 5,095
GrandTotal 50,275 330,052 916,714 1,297,041
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UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

DEC 2 0 2021

PERSONNEL AND
READINESS

MEMORANDUM FOR SENIOR PENTAGON LEADERSHIP
COMMANDERS OF THE COMBATANT COMMANDS
DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS

SUBJECT: Force Health Protection Guidance (Supplement 23) Revision 3 — Department of
Defense Guidance for Coronavirus Disease 2019 Vaccination Attestation, Screening
Testing, and Vaccination Verification

This memorandum rescinds and replaces reference (a),’ and provides updated guidance
for implementing additional force health protection and workplace safety measures directed by
the White House Safer Federal Workforce Task Force (reference (b)) to reduce the transmission
of the virus that causes coronavirus disease 2019 (COVID-19).

In accordance with references (b), (c), and (d), DoD civilian employees were required to
be fully vaccinated by November 22, 2021, subject to exemptions as required by law. For
purposes of this guidance, “DoD civilian employee” includes foreign nationals employed by
DoD outside the United States to the maximum extent possible while respecting host nation
agreements and laws. It also includes DoD civilian employees who are engaged in full-time
telework or remote work. Additional information about the requirements for DoD civilian
employees can be found in Attachment 1.

DoD contractor personnel and official visitors must attest to being fully vaccinated and, if
not fully vaccinated, present the results of a recent negative COVID-19 test as a condition of
physical access to DoD buildings and DoD-leased spaces in non-DoD buildings in which official

"DoD business takes place (referred to jointly in this memorandum as “DoD facilities™). For
purposes of this physical access requirement, “contractor personnel” are those individuals issued
a credential by DoD that affords the individual recurring access to DoD facilities, classified
herein as “credentialed recurring access” (CRA) (e.g., Common Access Cardholders). “Official
visitors” are non-DoD individuals seeking access, one time or recurring, in association with the
performance of official DoD business (e.g., to attend a meeting), but who do not have CRA. The
COVID-19 vaccination status for all individuals with CRA and official visitors will be
determined in accordance with Attachment 2.

These vaccination and physical access requirements do not apply to personnel receiving
ad hoc access to DoD facilities (e.g., delivery personnel, taxi services); to individuals who have
access to the grounds of, but not the buildings on, DoD installations (c.g., contract
groundskeepers, fuel delivery personnel, household goods transportation personnel); to personnel
accessing DoD buildings unrelated to the performance of DoD business (e.g., residential
housing); or to personnel accessing DoD facilities to receive a public benefit {c.g., commissary;

! References are listed in Attachment 10.



exchange; public museum; air show: military medical treatment facility; Morale, Welfare, and
Recreation resources).

In accordance with reference (e), Service members (members of the Armed Forces under
DoD authority on active duty or in the Ready Reserve, including members of the National
Guard) are required to be fully vaccinated against COVID-19. Service members’ vaccination
status will be validated utilizing their Military Service-specific Individual Medical Readiness
(IMR) system. If a Service member has been vaccinated against COVID-19 outside the Military
Health System, that Service member must show official proof of his or her COVID-19
vaccination status to update the IMR system. Once the applicable mandatory vaccination date
has passed, COVID-19 screening testing as described in Attachment 7 is required at least weekly
for Service members entering a DoD facility who are not fully vaccinated, including those who
have an exemption request under review, or who arc exempted from COVID-19 vaccination.
Service members who are not on active duty and who also are DoD civilian employees or DoD
contractor personnel must follow the applicable requirements in this memorandum for DoD
civilian employees or DoD contractor personnel, as the case may be. Service members not on
active duty must comply with any other applicable DoD or DoD Component guidance. Service
members who are actively participating in COVID-19 vaccine clinical trials begun prior to
November 22, 2021 are exempted from mandatery vaccination against COVID-19 until the trial
is complete in order to avoid invalidating such clinical trial results.

Individuals are considered fully vaccinated 2 weeks after completing the second dose of a
two-dose COVID-19 vaccine or 2 weeks after receiving a single dose of a one-dose COVID-19
vaccine. Individuals must be vaccinated with vaccines that are either fully licensed or authorized
for emergency use by the Food and Drug Administration (FDA) (e.g., Pfizer-
BioNTech/COMIRNATY, Moderma, Johnson & Johnson/Janssen vaccines); listed for
emergency use on the World Health Organization Emergency Use Listing (e.g.,
AstraZeneca/Oxford); or approved for use in a clinical vaccine trial for which vaccine efficacy
has been independently confirmed (e. g, Novavax). Those with previous COVID-19 infection(s)
or antibody test results are not considered fully vaccinated on that basis for the purposes of this
memorandum.

All medical and other information collected from individuals will be maintained in a
manner meeting the privacy requirements in Attachment 9.

The Secretaries of Military Departments and the Director of Administration and
Management for all other DoD Components will publish any necessary supplemental
instructions and ensure that all contract and associated funding implications are considered.

DoD Components should engage with DoD civilian employee unions as they develop
supplemental guidance and otherwise satisfy any applicable collective bargaining obligations
under the law at the earliest convenience, including on a post-implementation basis.

This memorandum and other COVID-19 guidance memoranda are centrally located at:
https:ﬂwww.defense.govapotlightsiCoronavirus-DOD-Responsel Latest-DOD-Guidance/.




Please direct any questions or comments to the following email address: dha.ncr.ha-

support.list.policy-hrpo-kmc-owners@mail.mil.

Gilbert R. Cisneros, Jr.

Attachments:
1.
2.

3.

i

=

b—‘wsx

0.

ATTACHMENT 1: Vaccination Requirements for DoD Civilian Employees
ATTACHMENT 2: Requirements for DoD Contractor Personnel, Official Visitors, and
Others Seeking Access to Facilities

ATTACHMENT 3: DD Form 3175 — “DoD Civilian Employee Certification of
Vaccination”

ATTACHMENT 4: DD Form 3150 — “Contractor and Visitor Certification of Vaceination”
ATTACHMENT 5: DD Form 3176 — “Request for a Medical Exemption or Delay to the
COVID-19 Vaccination Requirement”

ATTACHMENT 6: DD Form 3177 - “Request for a Religious Exemption to the COVID-19
Vaccination Requirement™

ATTACHMENT 7: COVID-19 Screening Testing Requirements

ATTACHMENT 8: Requirements for Obtaining Self-Collection Kits and Self-Tests
ATTACHMENT 9: Privacy Requirements

ATTACHMENT 10: References




a.

ATTACHMENT 1
Vaccination Requirements for DoD Civilian Employees

1. Vaccination Requirement

DoD civilian employees are required to be fully vaccinated, unless they have received
a temporary or permanent exemption. DoD civilian employees who arc actively
participating in COVID-19 vaccine clinical trials begun prior to November 22, 2021,
are exempted from mandatory vaccination against COVID-19 until the trial is
complete in order to avoid invalidating such clinical trial results.

DoD civilian employees who are not fully vaccinated must comply with all DoD
requirements for individuals who are not fully vaccinated, including those
requirements related to masking, physical distancing, and trave]. Weckly COVID-19
testing is required for those DoD civilian employees who are not fully vaccinated,
including those who have medical or religious exemptions. DoD civilian employees
who telework or work remotely on a full-time basis are not subject to weekly testing,
but must provide a negative result from a test performed within the prior 72 hours for
entry into a DoD facility.

DoD civilian employees are eligible to receive the COVID-19 vaccine at any DoD
vaccination site, including military medical treatment facilities. They may also opt to
reccive the COVID-19 vaccine at locations other than DoDD vaccination sites, such as
retail stores, private medical practices, and/or local and State public health
department sites.

New DoD civilian employees must be fully vaccinated by their entry on duty (start)
date.

i.  The DoD or Office of the Secretary of Defense (OSD) Component head
concerned may approve temporary exemptions in writin g for up to 60 days
after a DoD civilian employee’s start date for urgent, mission-critical hiring
needs in circumstances in which a DoD civilian employee could not have been
fully vaccinated between the time the job opportunity announcement closes
and the DoD civilian employee’s start date. This authority may be delegated
in writing to the DoD or OSD Component head’s Principal Deputy (or
equivalent) but no lower.

ii.  DoD Components must address the COVID-19 vaccination requirement in job
opportunity announcements and tentative and final offer letters. For hiring
actions currently underway, DoD Components must issuc revised tentative
and final offer letters. Sample language can be found in reference ().

DoD civilian employees are authorized official duty time to receive vaccination
doses. For DoD civilian employees who are unable to receive a COVID-19
vaccination within their duty hours, regular overtime rules are applicable.




f. DoD civilian employees are authorized administrative leave for purposes of taking a
family member to get a vaccination and for themselves to recover from vaccination.
DoD civilian employees who experience an adverse reaction to a COVID-19
vaccination should be granted no more than two workdays of administrative leave for
recovery associated with a single COVID-19 vaccination dose. DoD civilian
employees should use the time and attendance code for “physical fitness” to record
administrative leave for COVID-19 vaccination recovery time that prevents the
employee from working or for taking a family member to be vaccinated for COVID-
19. The type hour code is “LN” and the environmental/hazard/other code is “PF”.
Non-appropriated fund employers should code administrative leave related to
COVID-19 in a way that can be easily reported.

2. Verification of Vaccination

2. DoD civilian employees who have received a dose of a one-dose vaccine, or both
doses of a two-dose vaccine, must provide proof of vaccination to their dircet
supervisor. For purposes of the vaccination data submission and verification
requirements, “direct supervisor” includes an authorized human resources official.

b. Proof of vaccination may be submitted either in hard copy or in an electronic format.
The proof may be a photocopy or photograph of the vaccination record, if it legibly
displays the data points to be verified by the supervisor. DoD civilian employees
who are not fully vaccinated must provide proof of vaccination to their supervisor
upon receipt of each required dosc. Acceptable proof includes:

i. A copy of the record of immunization from a health care provider or
pharmacy;
iil. A copy of the COVID-19 Vaccination Record Card (CDC Form MLS-
319813 _r, published on September 3, 2020);
ili. A copy of medical records documenting the vaccination;
iv. A copy of immunization records from a public health or State immunization
information system; or
v. A copy of any other official documentation containing the data points required
to be verified by the supervisor.

¢. In addition to providing proof of vaccination to their supervisors, DoD civilian
employees also will complete Section A of DD Form 3175 (Attachment 3). DoD
civilian employees with access to milConnect (https://milconnect.dmdc.osd. mil/)
will complete the DD Form 3175 via milConnect; otherwise use of a hard copy? is
acceptable. DoD civilian employees who complete the DD Form 3175 via
milConnect do not need to email or otherwise transmit a copy of the form to their
supervisors. DoD civilian employees using a hard copy will provide the hard copy to
their supervisor. DoD civilian employees are required to complete the DD Form
3175 even if they already completed the DD Form 3150 (Attachment 4).

2 hittps://www.esd.whs.mil/Portals/§ 4/Documents/DD/forms/dd/dd3175.pdf




d. Upon recciving proof of vaccination, a DoD civilian employee’s supervisor will

verify that the proof of vaccination provided contains the following data points:

i, Type of vaccine administered:
ii.  Number of doses received;
ili.  Date(s) of administration; and
1v.  Name of the health care professional(s) or clinic site(s) administering the
vaccine(s).

In addition to verifying that a DoD civilian employee’s proof of vaccination includes
the required data points, supervisors also will complete Section B of DD Form 3175,
Supervisors with access to milConnect (https://milconnect.dmdc.osd.mil/) will
complete the DD Form 3175 via milConnect using the DoD civilian cmployee’s
Employee Identification Number; otherwise use of a hard copy is acceptable.

Supervisors will retain DoD civilian employees’ proof of vaccination and DD Form
3175 (for those DoD civilian employees not using milConnect) in accordance with
their DoD Component’s recordkeeping requirements for DoD civilian employee
medical records and the privacy requirements contained in Attachment 9.
Supervisors should not ask for copies of the DD Form 3175 from those employees
who used milConnect to complete the form. Supervisors who receive completed
copies of the DD Form 3175 from DoD civilian employees who completed the DD
Form 3175 using milConnect shall destroy the copy or retum it to the employee.

DoD civilian employees may not be required to use their own personal equipment for
the purpose of submitting proof of vaccination or DD Form 3175. DoD civilian
employees who submit proof of vaccination or the DD Form 3175 in an electronic
format are encouraged to use encrypted email or password protected files with DoD
SAFE file transfer (https:/safe.apps.mil/).

3. Enforcement of DoD Civilian Employee COVID-19 Vaccination Requirement:

a.

b.

DoD civilian employees who refuse to be vaccinated, or to provide proof of
vaccination, are subject to disciplinary measures, up to and including removal from
Federal service, unless the DoD civilian employee has received an exemption or the
DoD civilian employee’s request for an exemption is pending a decision. DoD
Cotnponents should generally follow the recommended guidelines in reference (g),
subject to any applicable Component policy and collective bargaining agreements.

Progressive enforcement actions include, but are not limited, to:

i. A5 calendar-day period of counseling and education;

il. A short suspension without pay, generally 14 calendar days or less, with an
appropriate notice petiod. Senior Executive Service members may only be
suspended for more than 14 calendar days;

iii.  Removal from Federal service for failing to follow a direct order.



¢. During the notice periods preceding adverse employment actions, DoD civilian
employees generally should not be placed on administrative leave. DoD Components
should require DoD civilian employees to continue to telework or report to the
worksite and follow all mitigation measures applicable to not fully vaccinated DoD
civilian employees when reporting to the worksite.

d. DoD Components will designate officials, at the appropriatc organizational level, to
handle the disciplirary process to promote consistent application of disciplinary
measures. Such officials will decide each case with due regard to the facts and
circumstances of that case.

e. Supervisors should contact their servicing human resources and legal offices to
discuss options available to address individual situations regarding enforcement of
this requirement.

f. For employees who have not yet attested to vaccination status; are not vaccinated and
did not submit an exemption request, or have not begun vaccination following denial
of an exemption request, Components are generally encouraged to continue with
robust education and counseling efforts as the first step in an enforcement process,
with no subsequent enforcement actions beyond that education and counseling and, if
warranted, a letter of reprimand, until the new calendar year begins in January 2022.

8 DoD Components are encouraged to identify an occupational health office, medical
office, or other resource with which a DoD civilian employee may consult during the
period of counseling and education.

4. Exemptions to DoD Civilian Employee COVID-19 Vaccination Requirement:

a. Exemption Requests and Decision-Making Procedures. DoD civilian employees may
request an exemption on the basis of a medical condition or circumstance or a
sincerely held religious belief, practice or observance. Because all DoD civilian
employces must now be vaccinated against COVID-19 as a condition of employment,
exemptions will be granted in limited circumstances and only where legally required.
The Secretaries of the Military Departments and the Director of Administration and
Management for all other DoD Components will oversee Component implementation
of the following decision-making procedures.

b. Personnel,

i.  Decision Authorities. Management official(s) will be designated to serve as
Decision Authorities to make decisions concerning requests for exemption
from the COVID-19 vaccination requirement, in consultation with the
organization’s servicing legal office. Decision Authorities will be at an
appropriate level within the organization to consider the impact, if any, that
granting a request will have on the DoD Component operations and to
promote similar cases being handled in a consistent manner, with due regard




for the facts and circumstances of each case. Each employee’s request must
be considered on its own merits.

i.  Subject Matter Experts. DoD Components may identify subject matter
experts in areas such as human resources (H R), equal employment
opportunity (EEQ), medicine, and religious matters to serve as advisors to
assist Decision Authorities. Such advisors may provide individual advice, as
needed by the Decision Authority, but may not be used to develop a group or
consensus recommendation or decision.

iii.  Administrative Support. DoD Components will provide appropriate personnel
and other resources to administratively support the Decision Authorities,
including support necessary to assist the Decision Authorities with preparing
written products.

¢. Employee Notice. DoD Components will inform DoD civilian employees how to
make a request for an exemption and notify them that requests must have been
submitted no later than November 8, 2021, absent extenuating circumstances, to be
considered timely. A DoD civilian employee’s failure to submit a timely request for
exemption is not a basis to deny a request but may be relevant in evaluating the
Tequest.

d. Employee Responsibilities. To make a request for exemption from the COVID-19
vaccimation requirement, DoD civilian employees must submit a request to their
direct supervisor. For purposes of submitting this exemption request, “direct
supervisor” includes an authorized human resources official. The employee must
provide an official statement which describes the medical or reli gious reason the
employee objects to vaccination against COVID-19. Generally, such requests must
be in writing. DoD civilian employees may use DD Form 3176 (Attachment 5)or
DD Form 3177 (Attachment 6) to submit their requests. DoD civilian employees who
make oral requests may be provided a sample written request format and/or be
interviewed to develop the basis for the request. While the use of the DD Form 3176
and DD Form 3177 is optional for DoD civilian employees, when DoD civilian
employees make a request, they must provide the following information:

i Medical Exemption Requests.

* A description of the medical condition or circumstance that is the basis for
the request for a medical exemption from the COVID-19 vaccination
reguirement;

® An explanation of why the medical condition or circumstance prevents the
employee from being safely vaccinated against COVID-19;

¢ Ifitis a temporary medical condition or circumstance, a statement
concemning when it will no longer be a medical necessity to delay
vaccination against COVID-19; and

* Any additional information, to include medical documentation that
addresses the employee’s particular medical condition or circurnstance,
which may be helpful in resolving the employee’s request for a medical
exemption from the COVID-19 vaccination requirement.




ii,

Religious Exemption Requests.

® A description of the religious belief, practice, or observance that is the
basis for the request for a religious exemption from the COVID-19
vaccination requirement;

® A description of when and how the DoD civilian employee came to hold
the religious belief or observe the religious practice;

* A description of how the DoD civilian employee has demonstrated the
religious belief or observed the religious practice in the past;

* An explanation of how the COVID-19 vaccine conflicts with the religious
belief, practice, or observance;

e A statement concerning whether the DoD civilian employee has
previously raised an objection to a vaccination, medical treatment, or
medicine based on a religious belief or practice. If so, a description of the
circumstances, timing, and resolution of the matter; and

* Any additional information that may be helpful in resolving the DoD
civilian employee’s request for a religious exemption from the COVID-19
vaccination requirement,

€. Supervisor Responsibilities.

i.

1i.

iil,

1v.

Following receipt of an employee’s request for exemption, supervisors must
update Section B of the employee’s DD Form 3175 to indicate that a request
for exemption determination is pending.

As necessary, supervisors will engage with the employee to cnsure
completeness of the employee’s exemption reguest.

In coordination with human resources officials, supervisors will prepare an
exemption request package that contains factual information about the
circumstances of the employee’s request. A complete exemption request
package will include the basis for the employee’s request and any supporting
documentation submitted by the employee, a description of the nature of the
employee’s job responsibilities and work environment, and any circumstances
relevant to a management-level assessment of the reasonably foreseeable
effects on the agency’s operations, including protecting the agency’s
workforce and members of the public with whom the employee interacts in
the workplace from COVID-19, if the employee remains unvaccinated.
Supervisors will forward the exemption request package to the Decision
Authority Support Office.

f.  Decision Authority Support Office.

i.

ii.

iii,

DoD Components will establish Decision Authority Support Offices to
support exemption request Decision Authorities.

The Decision Authortty Support Office will intake exemption request
packages and, under the supervision of the Decision Authority, provide
administrative support to the Decision Authority.

At the request of the Decision Authority, the Decision Autherity Support



Office may coordinate with subject matter experts to obtain written
documentation which includes relevant factual information and, as nccessary,
a professional opinion related to the factual information, for inclusion in the
exemption request package.

iv.  The Decision Authority Support Office may not provide a consensus opinion
or recommendation to the Decision Authority.

g. Decision Authority Determination.

i.  The Decision Authority first analyzes the exemption request package. As
necessary, the Decision Authority may request additional information and consult
with subject matter experts.

il.  After conducting a review of the exemption request, the Decision Authority
makes a determination, prepares a written statement that includes the reasons
for the determination (which may involve drafting assistance based on the
Decision Authority’s instructions regarding its contents), and obtains a legal
review of the determination.

ii.  Incases where the exemption is temporary cr denied, the Decision Authority’s
determination must specify a date by which the DoD civilian employee must
be fully vaccinated against COVID-19. In specifying that date, DoD civilian
employees must be given 2 minimum peried of 14 days to receive their first
(or only) dose of a COVID-19 vaccine.

h. Employee Notification of Determination. The Decision Authority Support Office
will transmit the Decision Authority’s written determination to the DoD civilian
employee’s supervisor, who, in turn, provides the DoD civilian employee with a copy
of the written determination, updates the DD Form 3175, and informs the DoD
civilian employee of next steps.

i. A chart illustrating the exemption request process is below,

Position Role/Responsibility Output Submit to
Requesting employee | Attest to vaccination Completed DD Form | Supervisor
status via DD Form 3175.
3175 to indicate

exemption pending.
Requesting employee | Request exemption. Completed DD Form | Supervisor
3176 (medical) or
DD Form 3177

(religious), as
appropriate, or other
request that contains
the information
required by FHP 23,
Revision 3.
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Supervisor, in Provide relevant Exemption request rDecision Authority
consultation with HR | information package that includes | Support Office
officials concerning employee’s request

employee’s and supervisory

occupation and work | information

environment, to concerning

include: availability | employee’s

of measures to occupation, work

physically distance environment, and

requestor from co- other circumstances

workers and members | of the request.

of the public, the

volume of exemption

requests in the

organization, and any

other relevant

information

concerning the

circumstances of the

employee’s request.
Decision Authority Receive and track Exemption request Decision Authonty
Support Office processing of package that includes

exemption request
package. Supplement
package with
individual advice
from subject matter
experts and relevant
factual information,
as directed by the
Decision Authority.

employee’s request;
supervisor
information
concerning
employee’s
occupation, work
environment, and
other circumstances
of the request; and
any supporting
documentation
relevant to the
Decision Authority’s
analysis.
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Decision Authority Review submitted Written decision that | Supervisor
documentation, addresses employee’s
request any individual
reasongbly necessary | circumstances and
additional has been reviewed by
information, and appropriate legal
prepare written advisors.
decision in
consultation with
legal advisors and
with the advice of
subject matter experts
s appropriate.
Supervisor Receive decision, If approved, Employee
discuss with employee continues
employee. If to comply with
exemption approved, | generally-applicable

implement mitigation
measures and, if
necessary, address

any follow-on physical distancing)
requests for and any other
accommodation in mitigation measures
accordance with directed by the
Component EEQ Dectsion Authority or
procedures. If management
disapproved, provide | officials. If
opportunity for disapproved,
counseling by vaccination tracking
medical professional | and/or progressive
or other appropriate | discipline.

expert/ initiate

requirement for
vaccination. Work
with the legal
advisor(s) and, as
appropriate, HR
LMER and EEO
offices.

mitigation measures
(e.g., screening
testing, masking, and

j.  Exemption Criteria.

1. Religious Exemption Requests. Requests for religious exemption will be
analyzed pursuant to the Religious Freedom Restoration Act of 1993 (RFRA),
42 U.S.C. § 2000bb et seq. RFRA prohibits the Government from
substantially burdening a person’s exercise of religion, unless it demonstrates

12



ii.

that application of the burden to the person is in furtherance of a compelling
governmental interest and is the least restrictive means of furthering that
compelling governmental interest. In the first instance, Decision Authorities
are to determine whether the requestor has met his or her burden to establish
that the vaccination requirement imposes a substantial burden on exercise of a
sincerely held religious belief. If so, Decision Authorities analyze the request
to determine whether the burden on religious exercise is the least restrictive
means of furthering the Government’s compelling interest in heaith and safety
of the DoD workforce, and the health and safety of members of the public
with whom they interact. If vaccination is not the least restrictive means, the
exemption will be granted and supervisors will implement the less restrictive
means.

Medical Exemption Requests. Pursuant to the Rehabilitation Act of 1 973, as
amended, 29 U.S.C. § 791 et seq. Decision Authorities will analyze requests
for medical exemption to determine whether the medical condition or
circumstance prevents the employee from safely being vaccinated. If so, the
employee will be exempt from vaccination (temporarily or permanently, as
appropriate). Supervisors will direct compliance with applicable force health
protection guidance and direct any mitigation measures that are necessary to
prevent the spread of the virus that causes COVID-19 in the workplace and to
the members of the public with whom the employee interacts. If such
measures result in the employee being unable to perform the essential
functions of the position, such matters will be referred to the equal
employment opportunity reasonable accommodation process.

k. Additional Guidance,

i

ii.

1it.

Information collected concerning medical and religious exemption requests
must be maintained in accordance with the privacy requirements in
Attachment 9. Requests for medical exemption will be treated as medical
records to be maintained separately from other personnel files.

Discipline for failure to meet the COVID-19 vaccination requirement will not
be initiated against a DoD civilian employee while a request for a medical or
religious exemption from the COVID-19 vaccination requirement is pending
determination. If a DoD civilian employee submits a request after discipline
is initiated, disciplinary measures may be held in abeyance where appropriate.
DoD civilian employees who are not fully vaccinated but who have a pending
request for exemption from vaccination are required to comply with all force
health protection and mitigation measures that are applicable to DoD civilian
employees in the worksite who are not fully vaccinated (for example,
screening testing (Attachment 7), masking, and physical distancing).

Requests for reasonable accommodation related to those measures will be
combined with any pending medical or reli glous exemption to vaccination
request, for purposes of making a final determination concernin g those
measures. Without making a finding concerning whether a sufficient basis for
a reasonable accommodation concerning those measures exists, the supervisor

13



v,

vi,

may use the normal interactive process to pursu¢ a temporary accommodation
that protects the health and safety of the workplace while a decision
concerning those measures is pending. Otherwise, requests for reasonable
accommodation related to force health protection and mitigation measures
may be analyzed separately from requests for exemption from vaccination.

A DoD civilian employee who receives an exemption from the vaccination
requirement may, because of the exemption, be unable to perform the duties
and responsihilities of the position without a change in working conditions.
Supervisors will immediately implement any miti gation measures required by
the Decision Authority and applicable force health protection guidance.
Supervisors may engage in the normal interactive Process concerning any
other measures necessary to protect the health and safety of the workplace.
Requests for exemption from candidates for employment will be handled
consistent with the provisions in this attachment.

Unless responsibility is otherwise established in a written support agreement,
the Combatant Command Support Agent identified in reference (h) is
responsible for administration of exemption processes applicable to DoD
civilian employees assigned, detailed, or otherwise deployed to a Combatant
Command area of responsibility.



ATTACHMENT 2
Requirements for DoD Contractor Personnel, Official Visitors, and Others Seeking Access
' to Facilities

1. DoD Contractor Personnel

a. For DoD contractor personnel, the DoD civilian vaccination deadline of
November 22, 2021, docs not apply. Vaccination requirements for DoD contractor
personnel will be in accordance with reference (1), as implemented by reference (j), as
directed under Executive Order 14042 {reference (k)).

b. DoD contractor personnel will complete the DD Form 3150, “Contractor and Visitor
Certification of Vaccination” (Attachment 4), maintain a current completed DD Form
3150, and show it to authorized DoD personnel upon request. Failure to complete the
DD Form 3150 may result in denying DoD contractor personnel access to the DoD
facility to which access is sought.

¢. DoD contractor personnel who are not fully vaccinated against COVID-19 because
they are not performing under a covered contract that requires COVID-19
vaccination, due to a legally required accommodation, or who decline to attest to their
COVID-19 vaccination status will be subject to COVID-19 screening testing at least
weekly as set forth in this guidance (Attachment 7). DoD contractor personne! who
refuse required screening testing will be denied access to DoD facilitics.

d. In accordance with applicable contracts, DoD contractor personnel may be offered,
but are not required to receive, COVID-19 vaccines at their DoD worksites.

2. Official Visitors

a. Official visitors will complete DD Form 3150, “Contractor and Visitor Certifi cation
of Vaccination™ (Attachment 4); and maintain a current completed DD Form 3150
and show it to authorized DoD personnel, upon request. Failure to complete the DD
Form 3150 may result in denial of an official visitor’s access to the DoD facility to
which access is sought.

b. Official visitors who are not fully vaccinated against COVID-19, or who decline to
volunteer their COVID-19 vaccination status, must show an electronic or paper copy
of negative results from an FDA-authorized or approved COVID-19 test administered
no earlier than 72 hours prior to their visit. If an official visitor is unable to show a
negative COVID-19 test result, the visitor may be provided onsitc self-testing, if
available, or will be denied access to the DoD facilities to which access is sought,
Service members who are not on active duty at the time of their official visit are
subject to the requirements in this paragraph.

3 https:waw.esd.whs.miUPnrtlls:*S:thncuments!Dfoormm‘ddfddSlsﬂ.pdf
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¢. Official visitors will follow applicable policies and procedures of both DoD and the
Department or Agency they are visiting, if different from DoD.

3. Others Seeking Access to Facilities

Individuals other than official visitors seeking access to facilities located on DoD instatlations,
but operated by other Federal departments and agencies, will follow the policies and procedures
of that other department or agency.
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ATTACHMENT 3
DD Form 3175 - “DoD Civilian Employee Certification of Vaccination”
CUl (when filed in)

DoD CIVILIAN EMPLOYEE CERTIFICATION OF VACCINATION

PRIVACY ACT STATEMENT

Authority. Pusuant 1o 5 U.5.C. chaptara 11 and 79, and in discharging the functions directed undar Executiva Order 14643, Requinng Coronavinus Disease
2019 Vaccinatian for Federal Empioyses (Sept. 9, 2021), Do) b muthortzed o collect this nformation.  Adsiitiana authorities for the eystems of records

imted with this coll of information wiso inchude. E.O. 13981, Protecting the Fadaeral Workforce and Requiring Mask-Weanng: E.O. 12188 Cocupational
Safuty and Health Program for Faderal Empioyess: 10 L.5.C. 13 10USC 138 10US.C 7013, 10USC AM3, 10 US C 9013, 10 U S C. 2672 Dol
Diractive 5525 21 and Dol instruction B200.03. Providing this Information i mandatory, and DaD is authorized to imgose panaties for fallure to provide the
information pursust to appicabie Faderal parsornal [mws nnd regulalions
Frinclpal Purpose: This. ink jor is Baing cokactad and maintsined v implement Corcnavirus Dasase 2018 {COVID-19} workpince safely plans. and
enaure the safety and protection of the Dol workforcs, workplace, anwd other Do) faclities and snvironmams, consistant with the above-refersncad autharties,
tha COVID-19 Workpluce Safaty: Agency Model Seiwty Princgies satablished by tha Safer Federsl Workforce Task Farca, and guidancs from he Centers far
Dizssase Control and Prevantion end the Occupational Safaty snd Haadh Administration,
Routine Usajs): While the information requested on this form (s intended 1 be used primariy for ntamal purposes, in cetaln cireumstances it may be
necassary lo discloss this information axtemaily, for 1A to divel hhmﬁmh:aw.owﬁﬁnumlenﬁynnmmd
raiavant o notity them of, respond to, or guard againat w pubvic health amengency, or other similer crisis, Including to comply with lews goverming the reporting of
communicable dissase of siher laws conceming heath and safaly in tha work snvironment” adiudicattys bodies (a.g., the Mart Syatarn Protection Bosrd!,
arbitretors, and heering examiners i he axtent neckasary t Carry out thelr suthorized duties regerding Federal HTPCymant: contractors, grantesy, axpet,
comsultants, stucents, and others aa PECRESAry 1O parform thadr duties for the Federsl govemnmant; or agencios. coums, and persons a5 nacessary and relevar|
In tha course of libgaticn, lr\dummmundhlcwrdmmmmmwhmunubrlawcrﬂwmmtotmap-nm athorired to act on your behalf

A complels ist of routine uzes may ba found 'rnh“umplit.nblaSyﬂomnfRnoordaNo&u[SORN)-mmdwﬂhﬂnwtﬁmofmishhnnuﬂmssfdlaws:
For most Fedarsl civiian smployeen: OPM/GOVT-10. Ermpicyaea Madical Fia Systwm Records, 75 Fad Reg. 35068 (Jun, 21 2010), amended B0 Fed Reg.
74816 (Nav. 30, 2015). For Fuderal civillen empioyess nat covared by OPWGOVT-10: DPR 33 DeD. DoD Parsonnel Accountabilty and Aszessment Systerm of
Records, 85 Fud. Reg. 17047 (Mur 28, 2020) (aisc avaiub,e af hitpa Jidpcid, dafenas, gaviPortataid&/Documantu/Privacy/S DRNE/GS DJS/DPR-39-DoD.pdf).

Consaquences of Falture 10 Provide Information: Providing this information i mandatory. Uiniess granted an axarmpton. all caverad Feders: chviilan
smpkyyses s raquired to ba yeccinsted against COVID-1B. Employees am quired bo provide documentation concermning thel vaccination atatus to their
employing DoD Component. Failura tn provide Bhis information rrary subisct you to disciplinary action, incluring and up to nuTova from Fadedal servics.

INSTRUCTIONS: Swction A of this form should be compiated by Dob civilian smpkayses only. Section B of this form should ba completed by the Dol civillan
«mploysa’s Buperisor (or suthorzed human resounces officiai}. This form should be camplated by o0 civilian employeas only. Servica members and
amployees of DoD contractors shouid nol completa this form.

BECTICN A. To by compieted by DaD civilan amployery,
1. CIVILLAN EMPLOYEE NAME (Last, Firat. ) 2. CIVILLAN EMPLOYEE DaD II'.\_NI.IHHER:

3. PLEASE CHECK ALL THAT COINCIDES WITH YOUR COVID-19 VACCINATION BTATUS:

:] 3.8 | am fully vaccinated.
Indvidusin are considemed “fully vaccinated” bwo weraks after compheting the second dosa of a two-dcae COVID-18 vaccne or two weaks after
receiving a single dosa of a one-dose wecdne, Accapted COVID-19 vaccings are those which heve receivad a licensa or emengercy U
muthorization from tha .5, Food and Drug Administration and thoss COVIO-19 vaccines on the World Health Organtzation Eme—rgency Use Listing.
“Fully vaccinated” aiso indudes crourretances n which the incividusl was a paricipant in a U S site dinical bial and has racetvad ol recammendad
dosia,

[] 3.5. | have received one or maone dosas, but | am nat yed consdened fuly veccinated (in accordanca with the definition of fu 'y vaccinated above).

I I A.c. | heve s bmithed proof of vaccination to my supsndser.

. Pruﬂdu:duﬂontﬁadnampy of ihe record of immunization from a heaith care prervider or pharmacy. a copy of te COVID- 18 Yaccinatan
RucudClrr.l.nmwdm.&urmm&mmenmmﬁm.nmpydimmmn records from a public health or ‘e MMM AEation
Information system, or a copy of sy other officiel documentation Employass may provide w digital copy of such records, inciuding. for easmeie, a
ip‘ldprmogrnp&'l.ma.rmdImag-,orPDFdluchade‘nduruudbg‘ble_

E] 3.d. | have not received any vaccination dosas.
D 3.-,IhMluhmIncllMhmlﬂmﬁmﬁmmﬁnﬂunwlmi‘ﬂlpﬁﬂlm_

[ J 3.1 have an approved axsmption from vaceingtion.

DD FORM 3178, OCT 2021 CUl {when filled in) Corrolled by. GUSO(PAR) Page 1 0f 2

Conballed by A5T{HA;
LUl Calmgory HLTH PRYCY OFSEC

LDC: OLIDOD Only)

POC 000005000 Dikd-g-1 mELITraPnind ma
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CUl fwhen fllled In)

4. EMPLOYEE VACCINE INFORMATION (Empiayses checking block 3.8, shoukd akip block 4 and ga fo piack 5);

4.2, VALCINE MANUPACTURER{E) OR VACCINE PRODUCT NAME!S):

[7] Plizer-BioNTacwComimaty 4.b. DATE OF FIRST DOBE:

J_ Modema

[] AstraZenecaiOsford

D Joknson and Johnson (J&J¥ . anssen 4.C. DATE OF 8ECOND DOSE (i two-dose vacging);
] Movavex

Other U.5. Food and Drug Administration licansad of authorized, ,
[ | World Heaith Organizrion Emergercy Usa listed vactine o U 5. site | 49 DATE FULLY VACCINATED:
climcal triml vaccine (provide nama;

5. CERTIFICATIONKNOWLEDGE OF POSSIBLE ACTIONS FOR FALSE STATEMENTS

Icatﬁfym-tmh'lomlﬁmrhw.pmvid.danmtlkwmmcm-proo{ofvlccinnﬁondocummﬁmIrmsubm'medislmc and comect,
D | understand that a knawing snd ‘wiIMul faise staterment on this form can be punished by fing or imprisonmant or both (*8 U.S.C 1001}, { understand

that making a falce stetsmant on this form could result in additional administrative action inciudng an advarse personne action up to and including
removal from my powiion,

ENKMN EMPLOYEE BIGNATURE: 7. DATE:

SECTION B. Ya be comp(sted by tha supervisor of the DoD chvilian ampioyes complating sacuion A (of an authorized human resources officlal)

8. 3UPERVISOR PROCF OF VACCINATION REVIEW 9. STATUS OF VACCINATION - EXENPTION REVEW
(] &.a. Proof of vaccination nat racsived. [] 8. Examption request maosived and pending dispesition.
[T] 8. Proof of vaccination receivad and urvter review. [, b Exemption req ived and approved.
[ 8.c. Proof of vaecinat rvud and reviewad. (] 8.c. Exenption requast received and denied.
(] 8.4 Exempton request not receivad

10. SUPERVISOR ! AUTHOMZED HR OFFICIAL NAME {Laxt, First, MY 11, SUPERVISOR | AUTHORLZED HR OFPFICLAL
DoD ID MIMBER:

&sumon 1 AUTHORIZED HR OFFICIAL SIGNATURE: 1). DATE:

DD FORM 3178, OCT 2021

PFREVICUS EDITION |5 OBSOLETE,

CUI {when filled in) Page 2 of 2

18




ATTACHMENT 4
DD Form 3150 — “Contractor Personnel and Visitor Certification of Vaccination”

CUI [when filied In)

CONTRACTOR PERSONNEL AND VISITOR CERTIFICATION OF VACGINATION i andel

AGENCY DISCLOSURE NOTICE
The public reporting burden for this colleclion of nformatian is esimaled ta wverage 2 minutes per response, irchudng the me for reviewing instructions,
searching exising data sources, getnering and Taintaiing the data heeded. and completing and revewing the collection of informakios. Serd comments
ragarckng thia burden estmate or afy cther espact of this collection of Information, Inchuding suggestions for reducing the burden, tothe Oepartment of Defenge,
Washington Headquarters Services, af wha.me-alax e 5d mbx do-dod-inf Ly chions@mal mil. Respondants should be nware Hat notwithstending any
cther provision of kew no parson shall be subject to amy penalty for faling to comply with & collacion of nfarmatian if it doss net dispiay g curertty valid OMB
conirel number.

PRIVACY ACT STATEMENT

Authority: Dol Js authorized to collect the Information on His form pursuant lo Executve Order (E.Q.) 14042, Ensuring Adequale COVID Safe'y Pratocols for
Fedarl Cantractors; £.0. 13881, Pratecting the Federal Workforce and Requirirg Mask-Wearing, and E.Q, 12186, Occupational Satety and Henlt- Program for
Federal Employeas; as weil as 10 U.8.C. 113,10 J.8.C_13€ 10 USC 7013, 10 USC M3 10USC 9012 10 USC 2672 5 U5 C. chupter 75. end DoU
Instruction 8200 03

Principal Purpose: Thia information s bsing collecied to implement Coronavirus Neease 2019 {COVID-18) workplace safety plars, irouding Jol's COVID-18
lasting programs, and o ensure the safety and protection of the DoD) weorkfarce, workplece and other Dol feckties and smdmaments, sonsisent with the
sbove-raferanced wuthorties, the COVID-19 Workpiace Safety; Agency Model Safety Principles established try the Sater Federal Workforce Task Force, gnd
uIdanca from tha Centers for Disease Contral and P andthe Ceccup Safety and Heath Admiristraten,

Routine Usais): Whila the infarmalion requasted on this form s Intended to be used primarily for internal purposes, In certain clreurnsiances it may be
necessary to disclosa this information externally, for examyln to dtscioss Informetion to: a person. arganization, o geverrmental entty 45 necessary and
relwant o notity them of, reapond to, or guard sgeinst @ puliic hiralth emergency cr other simitar cnsis, fncuding te comply with lws govemning the reporting of
communicablo distase or cther [gws conceming hoslth and safety in the work omvironment; ecdfuckcative or edminisirative bodies aor oMcisls when he records
ara relevan! gnd nacessary bo an acudicative or BOminteirative proceading; contractors, grantees, wxpmis, consuitants, students, and others s necossary to
serfomn their duties for the Feceral government; agencies, cou'ts, and persons ws necod sary and refevant in the course of Atigation and as necessary and in

dance with requir ts for lew enforcement: or to n parson auth orzed o ect on your bahal A comphote list of routine yses may be found n the
appiicable Systsm of Records Notice | SORN) d wih the collaction of this inf ion from contractor parsonnal and Dol visitors: DFR 39 Do, Dol
Personnel Accountabiily and Assessment System of Aeconts, 85 Fed. Reg. 17047 (Mar. 26, 20203 (alsc mveriabie ! hitpsidacid deferse gow/Portalsi4 4/
DmumlsfﬁMcyf&)RMSDJ&fDPR—n-Dondn,

Conusquences af Falkre to Provide Information: Providng this Information |s voiuntary However, I you fal 16 previde this Informstion. you will be treatod as
ot Wiy vaceinsted for puposes of irpiamenfing safoty measures, inchudng wubrect to COVID-1 % screening lesting andor denioc access ko Dol fachtles.
Failure to provide such information mey alsa hinder DeC's abillty ko implemant COVID-18 warkpieoe safety plans, hereby Inersasing Ihe heaith or safety risk to
JoD-affiated parsonnel and Ded faci|ties.

INSTRUCTIONS: This form shaukd ba completed by DaD contractar personas and oficiel visttors Ir accordancs with cu ment DeD Force Health Protection
Guidanes, DoD chdinn employees shoyld not complele this form

1. NAME {Las?, First M7 1 DoD ID NUMBER;

3. PLEASE CHECK THE BOX BELOW THAT COINCIDES WITH YOUR COVID-19 VACCINATION BTATUS :

D | 8Mm My vaccnated
Ihoividuals are consl uly inated” o weeks aftar completing the second doga of & iwo-doss COVID-18 vaee ne or o wesky after
fecaiving B singe dose of a one-dose vaccine, Accopted COVID-18 vereines arm those which heve racsived a lcense o BTIMGercy s
authorimmbion fram the US Food snd Drug Adménistration end bose COMEO-18 vaceines on the World Hemith Crper ization Emergancy Jsa Listing,
“Fully vaceinated alsg indudes droumstances in which e inchviduat was w participent In a U 5. site cinicel et and has raceived 4/l recommendad
doses,

[j Iam not yet fully vaccinated. | recebvad only ona dose of an scceplad wo-dose COVIO-19 vaccine, or | received my final dose of v+ ezeptad COVID-19
VBCCINS s than two weehs ego.

D | have no! been veccinated,

j | dociine to respond.

Indivicuals who choose net to complets the form will be mssumed to be nat Lty veecinated for purposes of appiication of the safety protocoks, f you are ot
veccinated duo to medical or religlous ressons, plense check akher *[ have not been vaccinate g™ or *| dectine lo respond.’ Note thal if you Have aleady
recetved ok doge of 4 vaccing, bt ere not ve! ity vaccinated, or if you receved your final dose less than two wesks ugo then you will be treated as not fylly
vaccinated unlil you nre s least two wyeks past your fine| dose and resubmi your vactination informmbion,

D { certify thet the information provided in this form is scourate and true to the best of my knowisdge.

| understand thal a knowing and wilul fusa statement on s form cHn e pumished by A1 or Imprisonment or both (18 U S.C. 1001), Crecking °| dedine (o
respond’ doss not conatitute a faise statemaent.

4. DATE (YYYYMMID) 5. BIGNATURE (Fuf Namm)

ﬁm 3184, OCTEE CUI (when filsd M) Centrolled by: O.JSD(PAR) Page 1ol !

Conirelimd by: ASD(HA)

Clil Catmgory: HLTH: FRVEY - ORSEC
LOC: DL{DaD Only)

POC; :




ATTACHMENT 5
DD Form 3176 — “Request for a Medical Exemption or Delay to the COVID-19 Vaccination
Requirement”

CUI {when flllad in)

REQUEST FOR A MEDICAL EXEMPTION OR DELAY OMB Mo DTD4-0515
TO THE COVID-19 VACCINATION REQUIREMENT Exp M220430

Thp-hli:npuﬁi!ghrdmhﬁummolhmhmbwmswmﬂrwu.hcluthmuhnhr. P irmbct Nng EXiTEng dabe
wies, gathering and Meintainng the dats reeded. 1nd dating iewing tha collection of ion. Sand comenan i regarding Bhis burden estmatr or wry ot er expest of
thim coll ol ink on, nokud ng suggentions for raducing s burder, o the Department of Dafarsa. Washi H Services. &t wha.me:slex mad misc dd- dod-
Inlorrraption colk el i, Raxp ahoy|d be sware that ik Yy other o of lew, N parmon xhalt ba sumet to ey penalkty for aiing b eomply with 2
collsction of nformetion If ik dos not dispiny 2 cumsrty valid OMB conral number.

PRIVACY ACT STATEMENT

Authortly: Do b authorizad o colact the infarmation an thix Farm pursusnt i 29 U.5.C. T4, 42U 3C Chapter 21 Subch, V1, Executive Ordae (E 0 14043, Raquiing Caronavirua
Dispase X115 Vece netion for Federal Emgs EC. 1318N i ing tha Gy Tor with Disahiltt ey (o b Employsd in e Fadersl Gowernmant; E2_ 13104,
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8. Fleaae provide a dascription of the medical condition or circumstance thal (5 the besis for the requa st for 2 medical exemption from the COVID-$8
vaccinallon requirement,

5. Piuase provida an sxpianaticn of why the medical condition or ehicumstance prevents you from being vaccinated.

10. Meaxs provide ary sdditional Information, that addresses your particula madical ecndition or cireumstance, which may be heipful In rasonving
Yair request for a madical exemption or delay from the COVID-19 vaccination requiremsnt. If you have medical documsrtation {in addition to
Par1 2 of this Form) that addresses your particular medical condWion o dr tance you may tha documantation to your supervisor
along with thiz form.

r Coniruned by: OUEDHPAR) Paget of 2
3 a9
PREVIOUS EDITION /S OBSOLETE, CUI {when filled in) CUN Calagery; HLTH, PRVCY. OPSEC

LDC: DL (DoD Oy}
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CUI (when filled In)

I decians ko the best of rmy inowledyn anct abilty that the foregoing & rue wnd comect,
12. Cate (¥YYYYMMDD) 1). Signalure

PARY 2. COMPLETED BY EMPLOYEE'S HEALTH CARE PROVIDER

14. Employes Nama

MEDICAL CERTIFICATION FOR COVID-18 VACCINE EXEMPTION OR DELAY

The Depariment of Dejenze requires &3 employees ko bo fuly vaccinatod against COWID-*9, pursusnt to Execulive Order of the President of the United Stelps
Az noicated in Part 1, he Indvidual named abovn Is seaiing o medical Bxemption lo the raguiremont for COVID-18 vaceination of & calay because of B
temporary condiion or medical circumstance Fioase complete this form to asdst e Departmant [ its review process

Plense provide at [esst the COowing Informalion, whers applicabie, and uza the comtinuation biock 5 nesded:

15. Please identtly any contraindlcaflon{z) or precautian(s] for COVID-18 vaccinalion that ars applcabls to the Indlvidual, and far aach

contraindication or precastion, Indicate:

() whether H s recopnlzed by the LS Centers for Dicensa Corfror wng Preven tion pursuar tots guidance; and

tb) whathir it |5 listed In tha package insert or Emergency Use Authorization Taci sheet for sach of the COVID-18 vaccines auth onzed or approved for use in
the Unitad States.

{6. Plamsa provide a statement detalling how the Individha 's condition and madcal clrcumstances are such that COVIO-18 vaccination ls not
cons/dersd safs. Plesss wxpian the specfic naiurs of the medical condition or clreumstanca that contraldicates Immunization with a COWVID-19

vuceirg or might increase the risk for a serlous sdverss reachion.

17. Measa provide any other medical infonmalon that would imit the smployse from recelving any COVID-18 vaccirm.

16, The condition descritved atiove ls: 19. ¥ the employes Is seaking a defay due to a temporary medical
candition of circumslance, please indicats when the employes would
be abiie to safely recelvs a COVID-19 vaccination - provide detadls It
Hmited te specific COVID-19 vaccine(s) ar type{s) af COVID-18 vaccirm.

| Tomporery

[} Long-Term/Permanunt

20. Continuation

2. Hewith Care Provicar Nama/Title

2. Data (YYTVMMDD) 23 Madical Provider Bignaiure

Page Z of 2

CUl (when filled In)

PREVIOUS EDITION IS5 OBSCLETE,
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ATTACHMENT 6
DD Form 3177 - “Request for a Religious Exemption to the COVID-19 Vaccination
Requirement”
CUl {when filed In)

REQUEST FOR A RELIGIOUS EXEMPTION TO THE COVID-19 VACCINATION REQUIREMENT

PRIVACY ACT STATEMENT

Authortty. Dol is suthorzed to colect th infarmalion on this form pursuant i Executive Order FE.0.) 14043 Requiring Coronmvin e Dimans XMB Vaccinaton Fr Fadwal
Employem; 42 U S.C. Chaplar 31, Subchaptar VI 42 U SC. Chupter 21B; as wall as 10U 5.C. 113, 10U.5.C 138, 10U S.C, M3, 10U5.C.8013. 10, 5.C 8013, '0USC 2072
BUSLC chapter 79, and Dol lnsirucion 6200 03,

Principal Purpose: Thy |nfermetson on this form i being colinctad o thet Cad may detwrmine whether to grart you reguest b 1 reégious axer pton from the COVID-18 veatingd or
k for federal h W £

oul . P Ordar 14043 and in Mrtharanca of COMIC- 19 workplecs safaty plans. Corwxtwnt wity fa Rsligious Fresdom Restorg o et
u1m.aus.c.::wz1s,mumwmm-mmeuu.s.c,mn.-* h v, weaking a religi gion from the 1 FeRATImIant
will xubrrit i Dol supparting information stwout el cetigious bl or pract ce in ordar Ry oD bo sveual EXEMPEON fiquesd,
Houtna Use(): mm-hbﬂmmdmmhhmilmMHMumﬂmﬂyhrhhmi, T ir catalr cro W may be ¥ to cecd o this
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m:oﬂlulm surnte, ad othecs &e nacascary to perkorn teir dulian ki the Fadersl pousmment §gancies, s, snd POrFONE 41 NECBA Ay Ard ra evank in the course of
dligaticr, wnd vy NECSEETY AR In acoordancl with raquirsments for low artforcemant; of to » person authorizad to act on your behall A campiebe list of rotine uses miy b found in
the uppicabis Systeen of Recorda Nelices (SORN) $ writh W cobaction of this i '

Records. 05 Fad, Reg, 17047 (Mar. 26, 2727) (e wvaiable n! httped pokd dufans v, gev/Pod L S/Doc smant e Privecy SORN OS DLISDAR-3- Do [ pdt.

Consyguences of Faluny ko Provide Information; Providing tis imformmation o voluniary ind Jaa of this form & optionel. Faikure to provice tha ko afio " requestsd on s em

rrary impuct Dolr's mbiity to evaiuate o s upon & requaxt fo s rwigious campdon fram ihe COVID-" B yaceimatian riquirmmsrt. Any intentonal misrecrasentation bo the Fedss
Covammant may regull |1 imgei consequances, includng removal irem Fader | Service,

Instrucions: To be compieted by Dol civilien employses, Provde namathe respon sas whers appiicable {Blocks 8-11, 120, 12, 13! faddtional space s
needed. proceed on the continuation biock (Biock 14) by annotating Ihe Secton and Line numtsor and continue your narmattve resporse Signing this form
consliies s daclaration that the informatien you provide is, o the best of yaur knowedge end abillity, brue and cored, Any intentichal mismpresentation to the
Federal Govemmeant may rasul in legal consequencaa, inchrding removal from Fedoral Service,

1. Employes Nama (Last First Middie Intia) 2 DoD 1D Humbar
3. Offica 8ymbol 4_ Dalw of Raquest (¥ VY YMMO0)
5. Fosittorititle & Bupwvizar Nams T. Supervisor Fhone Number

L Please dancribe the religlous bhiaHat, practice, or cbyervance thal 1§ the basis for your requagt for a religlous axemption from the COVID-9
vaccination requivemaent.

2 Pizase desciibe when and how you came to hoid the religious bellsf or observe tha religlous practice.

10. Pleasa destriba how you have d ated the rallgioLs beflef or ObG arvad the religious praction I tha past

11. Pisass explain how the COVID-15 vaceas confict with your retigious belisl, practice, or chservance

DO 317, Cardrolied By, CUBOMRGM) Fogh 1 612
PREVIOUS EDITION S OBSOLETE, CUl {when filied n) ok gy HLH PV opsEC
POC: @it wiLac-slant @ B-vy Jibe: Inow Ggipwant sl
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CUI fwhen filed in)
12.a Have you previousty ralsed an ot jection to a wcdhation, medcal trastment, o medicine based on o rell gous belttef or practica,

i_Iyes [ Mo
125 i Yes, plouse provids a description of te clnumstancas, HMINg, and resciulion of e matter.

12.c It No, please provide an sxpianalion aa 1o why your chjection is Fmitsd fo tha particular COVID-18 vaccines.

11. Plaaso provide army additional Information that may be helpful In
requirsment. You may submit additfonal documertation b supp ort

iving Your request for & reli glous from tha COVID-19 vaccination
of tris request Lo your supsrvisor abong with this form.

14. ContHruallon

Ideciare o the best of my imowiedoe and ubliy that ta formgoing b true £nd Lot i e
13. Date (YYYYMMDO) j 8. Signature

L] Pqnzolz
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ATTACHMENT 7
COVID-19 Screening Testing Requirements

I. To establish COVID-19 screening testing for individuals for whom screening testing is

required, DoD Components will:

a. Execute the screening testing requirement with COVID-19 self-collection kits or self-
tests at least weekly (depending on the type of test kit used) that should be performed
primarily onsite at the instailation or facility with proper supervision and
documentation of testing results. If onsite COVID-19 screening testing is not
feasible, as an altemative self-testing may be performed at home or in other locations
(Note: these COVID-19 self-tests do not require a health care provider’s clinical care
order and are, therefore, considered an over-the-counter test and do not require
medical support to complete). Screening testing will use those tests authorized by
Attachment &; and

b. Procure and provide these COVID-19 self-tests and establish guidance for where and
how these tests will be distributed and conducted and how results are to be reported,

i.  DoD civilian employees are responsible for providing documentation of
negative COVID-19 test results, upon receipt, to the appropriate supervisor.
For purposes of screening testing requirements, “supervisor” includes
authorized human resources officials. DoD civilian employees may not be
required to use their own personal equipment for the purpose of documenting
test results; offsite tests may not be used if there is not a means to document
results using government equipment. The supervisor is responsible for
maintaining any COVID-19 test results provided by DoD civilian employees
in accordance with the privacy protection measures in Attachment 9.

ii.  DoD contractor personnel with CRA will maintain their most recent COVID-
19 test result and show such results to authorized DoD personnel upon
request.

2. After COVID-19 screening testing procedures are established, the personnel identified in this

memorandum as subject to screening testing are required to have a COVID-19 screening test
using a test authorized by Attachment 8, and receive a negative COVID-19 screening test
result for entry into a DoD facility. If the COVID-19 screening test is administered offsite,
the negative result must be from a test performed within the prior 72 hours. If a COVID-19
screening test is administered onsite, the test will be administered before DoD civilian
employees and contractor personnel go to their work areas. In accordance with reference Y]
and CDC guidance, personnel who have recovered from a recent COVID infection and who
remain asymptomatic are exempted from regular screening testing for 90 days following their
documented date of recovery. Documented proof of this recovery shall be provided upon
request.

. DoD civilian employees and DoD contractor personnel with CRA who have positive
COVID-19 screening tests will be required to remain away from the workplace in accordance
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with references (1) and (m). DoD civilian employees and DoD contractor personnel with
CRA with positive COVID-19 screening tests will be offered, but not required to take,
confirmatory laboratory-based molecular (i.e., polymerase chain reaction) testing paid for by
the relevant DoD Component. Contact tracing and miti gation measures will be conducted in
accordance with references (1) and (m). If the confimmatory test is negative, the individual is
not considered to be COVID-19 positive and will be allowed into the workplace.

For DoD civilian employees, COVID-19 screening testing 1s expected to take no more than
one hour of regular duty time, per test, to complete required testing as directed by the DoD
Component. Laboratory-based confirmatory COVID-19 testing for initial positive screening
test results is expected to take no more than two hours of duty time. This includes time for
travel to the testing site, time to complete testing, and time to return to work. Commanders
and supervisors will monitor duty time usage and keep duty time used for testing within these
parameters to the extent possible.

- DoD Components may bar DoD civilian employees who refuse required screening testing
from their worksites on the installation or facility to protect the safety of others, including
while any progressive disciplinary actions are pending. While barred from their worksites on
the installation or facility, such DaD civilian employees may be required to telework, as

appropriate.




ATTACHMENT 8
Requirements for Obtaining Self-Collection Kits and Self-Tests

COVID-19 self-tests must have Instructions for Use and FDA approval, 510(K)
premarket clearance or have an FDA Emergency Use Authorization, and will be made available
through the Defense Logistics Agency. DoD Components are responsible for funding required
COVID-19 screening tests.

Funding for COVID-19 testing, if self-collection kits or seif-tests are not available:

a. Each DoD Component will reimburse Service members and DoD civilian employees
for COVID-19 screening tests that require payment for purposes of meeting the
screening testing requirement (e.g., if the screening test is not available through the
DoD Component and must be edministered by a facility who charges for the test).

b. For COVID-19 testing of DoD contractor personnel with CRA, DoD Components
will offer, if available, COVID-19 testing similar to that offered to DoD civilian
employees at the DoD Component’s expense and at no cost to the contractor
personnel or the contractor.




ATTACHMENT 9
Privacy Requirements

Under this guidance memorandum, the DoD may collect and maintain sensitive and
private information about individuals, including medical information. Consistent with the
Religious Freedom Restoration Act of 1993, 42 U.S.C. § 2000bb et seq., and Title VII of the
Civil Rights Act, 42 U.S.C. § 2000¢ et seq., individuals seeking a religious exemption from the
vaccination requirement will submit to DoD supporting information about their religious beliefs
and practices in order for DoD to evaluate the exemption request. Information collected from
individuals under this guidance, including vaccination information, test results, and medical or
religious information supporting vaccine exemption requests, will be treated in accordance with
applicable laws and policies on privacy, including the Privacy Act of 1974, 5 U.S.C. § 552a, and
Department of Defense Instruction (DoDI) 5400.11, “DoD Privacy and Civil Liberties
Programs,” January 29, 2019 (reference (1)), the Rehabilitation Act of 1973, as amended
(“Rehabilitation Act™), 29 U.S.C. § 791 et seq., and S CFR part 293, subpart E. While such
information may be sensitive and is to be safeguarded, it is not covered by the Health Insurance
Portability and Accountability Act (HIPAA) regulations found at 45 CFR parts 160, 162, and
164, and as implemented in DoDI 6025.18, “Health Insurance Portability and Accountability Act
(HIPAA) Privacy Rule Compliance in DoD Health Care Programs,” and DoD Manual 6025.18,
“Implementation of the Health Insurance Portability and Accountability Act (HIPAA) Privacy
Rule in DOD Health Care Programs.”

Information gathered under this guidance may be shared with immediate SUPErvisors,
authorized human resources officials, designated decision makers, and, in appropriate cases,
subject matter experts, who must access the information to implement the guidance. DoD
Components are advised to consuit their Component Privacy Officer and scrvicing legal office if
there is a need to share medical or religious information collected under this guidance with DoD
personnel beyond what this guidance permits or with individuals outside of DoD. Religious
information will be accessible only to those persons who have a role in carrying out the
procedures outlined in this memorandum. Medical information obtained from DoD civilian
employees, including vaccination status, will be accessible only to immediate supervisors,
authorized human resources officials, and, for exemption requests, designated decision makers
and subject matter experts, who must access the information to implement the guidance in this
memorandum. The Rehabilitation Act’s requirements on confidentiality of medical information
apply whether or not a DoD civilian employee has a disability.

DoD persornel will use appropriate safeguards in handling and storing DoD civilian
employee medical information, including a DoD civilian employee’s proof of vaccination, the
DD Form 3175, COVID-19 test results, and exemption requests. Appropriate safeguards may
include encrypting emails and electronic files, and role-based access to electronic storage
environments where this information is maintained. In the event the information is maintained in
paper form, supervisors and other authorized DoD personnel must ensure DoD civilian employee
medical information remains confidential and is maintained separately from other personnel files
(c.g., stored in a separate, sealed envelope marked as confidential DoD civilian employee
medical information and maintained in locked file cabinets or a secured room). DoD
Components are advised to refer to applicable internal guidance on the handling, storage, and
disposition of DoD civilian employee medical records, and to consult their Component Privacy
Officer as needed for further guidance.
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Enclosure

In Office 2,674
In Office with Leave Taken 109,367
Subtotal In Office 112,041 50%
Full Telewaork 37
elework with leave Taken 21,417
Subtotal Telework 21,454 12%)
Hybrid (In Office & Telewerk) 0
In Office, Telework & Leave Taken 35,851
Subtotal Hybrid {In Office & Telewark) 35,851 19%
Leave - Cannot Categorize 16,441 9%
£ R . 1 i NS I
In Office 5,193
In Cffice with Leave Taken 151,741
Subtotal In Offica 157,534 62%
Full Telework 61
Telework with leave Taken 27,180
Subtotal Telework 27,241 11%
Hybrid {In Office & Telework) 75
In Office, Telework & Leave Taken 55,819
Subtotal Hybrid (In Office & Telework) 55,894 2%
Leave - Cannot Categorize 15,384 %
In Office 2,229
In Cffice with Leave Taken 123,794
Subtotal In Office 126,023 56%
Full Telework 75
elework with leave Taken 29,027
Subtotal Telework 29,102 13%
Hybrid (In Cffice & Telework) 32
In Office, Telework & Leave Taken 62,498
Subtotal Hybrid (In Office & Telework) 62,530 28%
Leave - Cannot Categorize 6,907 3%
i I i, .4
In Office 1,320
In Office with Leave Taken 35,526
Subtotal In Office 36,846 1%
Full Telework &2
aelework with leave Taken 80,981
Subtotal Telework 81,043 [T
Hybrid (In Office & Telework) 79
In Office, Telework & Leave Taken Y
Subtotal Hybrid (In Office & Telework) 0%
294

Leave - Cannot Categorize

i

NOTE: This data is from the Defense Civilian Payroll System (DCPS). DCPS includes timekeeping data from each MILDEP and Defense
Agency. The timekeeping codes were used to determine if the employee was in the office, teleworking or a hybrid of in office and
telework. If an employee had one hour of time coded in both in office and telewark they were placed into the hybrid category. There
was high leave use during this pay pericd due to the Thanksgiving holiday. DCPS cannot categorize leave data inta these buckets.
Each category includes employees that had leave hours included on their time sheet. Those employees were categorized only by the
time spent in a2 work status.
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February 185, 2022

TEMPORARY DATA INACCURACIES IN THE DEFENSE MEDICAL
EPIDEMIOLOGY DATABASE

BLUF:

Department of Defense (DoD) officials detected and resolved a programming error in the
Defense Medical Epidemiology Database (DMED) that had caused the database to
inaccurately suggest that outpatient medical encounters for some conditions had significantly
increased in 2021. In January 2022, Department officials found that data in DMED covering
the years 2016 ~ 2020 had been corrupted during an August 2021 server migration, showing
only 10% of the true number of medical encounters for that period. The corrupted data made
it impossible to accurately compare medical encounter rates across the Military Health
System (MHS) from 2021 to the 2016 - 2020 period because researchers could not correctly
baseline their observations. In January 2022, Department officials resolved the programming
error and adopted new auditing procedures for future server migrations. The accurate
changes in medical encounters for the reported diagnoses are provided below.

ISSUE.:

On January 26, 2022, an opinion article was published suggesting that there was a large
increase in outpatient medical encounters for various conditions among active component
Service members when comparing the 2016-2020 annual average to 2021.

Percent increases cited in the article included neurologicat issues (1,000%), myocardial
infarction (269%), Bell’s palsy (291%), congenitat malformations (156%), female infertility
(471%), and pulmonary embolisms (467%).

The article suggested that these increases were due to adverse effects of COVID-19
vaccination,

The authors used the DMED as their data source. The DMED is maintained by the Armed
Forces Health Surveillance Division (AFHSD) in the Defense Health Agency.

BACKGROUND:

DMED, developed in 1997, is a web-based tool to query de-identified active component
personnel and medical event data contained within the Defense Medical Surveillance System
(DMSS). It contains no personally identifiable information and no protected health
information.

DMSS is AFHSID)’s relational database that is used to conduct epidemiologic surveillance on
Service members and is the underlying data source for DMED.

DMED is available via remote access to authorized users, including U.S. military medical
providers, epidemiologists, medical researchers, safety officers or medical operations/
clinical support.

The purpose of DMED is to provide quick access to summarized epidemiologic data for
surveying health conditions in Service members. The ability to make inferences from the data
using the available preset queries is very limited.

DMED is more useful as a tool to generate questions rather than a tool to answer them. To
address specific questions on Service members’ health, a more thorough analysis is required.




DISCUSSION:

On January 26th, the AFHSD of the Defense Health Agency created and preserved a full
backup of the DMED.

As part of a January 27, 2022 review and analysis, AFHSD found that the data in DMED was
corrupt for the years 2016-2020 when accessed after September 2021. The DMED database
is “refreshed” or re-created each month to stay in sync with DMSS. This refresh process was
investigated and found to be the cause of the error.

The review and analysis revealed that DMSS data contained approximately 22 million
outpatient encounters for active component Service members for 2020. The same query
found only 2 million outpatient encounters for active component Service members in DMED.,
The data for years 2016 through 2020 contained only approximately 10% of the true number
of outpatient medical encounters for that period, which created an inaccurate appearance that
diagnoses for medical conditions increased when compared to previous years.

On January 28, 2022, AFHSD replicated the user queries of DMED that were referenced in
recent media coverage, using accurate DMSS data, and found the following percent changes
in outpatient medical encounters counts among Active Duty Service members when
comparing the 2016-2020 annual average to 2021: Neurological issues (3.0%), myocardial
infarction (1.4%), Bell’s palsy (0.8%), congenital malformations (1.0%), female infertility (-
6.5%), and pulmonary embolisms (37.5%). These are changes in the number of health care
encounters for that particular condition, not changes in the prevalence of the condition.
Counts of health care encounters are not representative of new cases of these diagnoses; they
are a measure of the workload for the health system regarding provision of care associated
with these diagnoses. Counts of health care encounters cannot be used as a proxy for the
prevalence of disease.

On February 2, 2022, AFHSD replicated the queries to validate data post-DMED corrective

actions. Updated results include the percent change in health encounters comparing available
2021 data to 2016-2020.

DMED query results for change
to number of health care
encounters
(2021 compared to last 5 years)
following data correction

Reported change to number of
health care encounters
(2021 compared to last 5 years)
using erroneous data

Maedical Encounter Conditions

Diseases of the nervous system

1,048% increase

5.7% decrease

Hypertension

2,181% increase

1.8% increase

Tachycardia

302% increase

8.3% decrease

Testicular cancer

369% increase

3% increase

Ovarian dysfunction

437% increase

23.9% increase

Migraines

452% increase

1.6% increase

Pulmonary embolism

468% increase

25.4% increase




Female infertility

472% increase

13.2% decrease

Malignant neaplasms of thyroid and other
endocrine glands

474% increase

16.1% decrease

Breast cancer

487% increase

1.1% increase

Demyelinating

487% increase

17.7% decrease

Guillain-Barre syndrome

551% increase

17.2% decrease

Malignant neoplasms of digestive organs

624% increase

0.2% increase

Multiple sclerasis

680% increase

16.7% decrease

Malignant neoplasms of esophagus

894% increase

27.8% increase

* The DMED data queries presented in the tables above reflect health care utilization and
include all health encounters with the related diagnostic codes. These queries capture disease
screening, follow-up and even miscoded appointments for hospital stays and outpatient
appointments. To determine the trend in any of the listed disease categories, DMSS must be
used to refine the query and define criteria for the diagnoses (pre-existing versus new), as
well the accuracy of the diagnoses with the inclusion of additional data such as procedures,
medication, or related laboratory results.

* DMED is recreated every month using DMSS data, which relies on continuously refreshed
medial administrative and personnel data. Fluctuations occur in the total number of personnel
and health encounters. Because the denominator changes and does not remain static, rates
should be used for comparison across time periods, not the number of encounters.

ROOT CAUSE ANALYSIS:

* On January 29, 2022, a programming logic error was discovered in the code used to create
some of the DMED summary data tables.

* The DMED monthly refresh procedure was updated in August 2021 following a planned
server migration. The programming error was introduced at that time and has affected
DMED data since September 2021.

* Notall of the DMED tabies were affected by the logic error and not all DMED queries were
affected by the corrupt data. Quality control measures were focused on larger, more detailed
DMED tables and failed to detect this etror in the smaller aggregate data tables, Additional
quality control measures are being implemented to mitigate the risk of this logic error
occurring again,

SUMMARY:

e AFHSD will continue to support data requests using DMSS, including support to the
Immunization Healthcare Division in its efforts to identify Active Duty military personnel
who have encountered adverse health events after receiving COVID-19 vaccination.

* Asof January 29, 2022, the programming logic error has been corrected and tested in a
development environment. DMED data was re-generated and access to DMED data via the
online application was restored on January 30, 2022,




* The data displayed in DMED has undergone extensive quality assurance testing by multiple
analysts and has been found to be consistent with the source data in the DMSS,
¢ Quality control measures will be expanded to include all of the DMED tables and columns to

prevent future occurrences of inaccurate data appearing in DMED. A second functional
quality control check will be implemented following each monthly release of DMED data.
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December 29, 2021

Lloyd J. Austin, 111

Secretaty of Defense

1000 Defense Pentagon
Washington D.C. 20301-1000

RE:  August 24, 2021 Department of Defense (DoD)) directive requiring full vaccination of all
members of the Armed Forces

Dear Secretary Austin:

The Pacific Justice Institute (PJI) is writing on behalf of hundreds of mulitary members across
the country who have contacted us regarding the above referenced directive that all members of the
United States military must receive a COVID vaccine or face administrative separation from the
military.

Please be advised that any continued effort to enforce this directive and any atrempt to force
military members to accept a vaccine from vials labeled “Pfizer BioNtech” which arc not identified as
BI.A-compliant violates their statutory right to refuse an EUA vaccine. We respectfully assett, as more
fully explained below, and with support from the Hon. Allen Winsor in the matter of John Doe #1#14

and Jape Doe #1-#2 v. Lioyd Austin Iil, et als., Case No. 3:21-cv-1211, that the DoD can only

mandate vaccines from vials labeled “Comirnaty” or from vials proved to be BILA-compliant.

Additionally, we have teviewed a significant number of the individual members’ religious
exemption requests as well as the initial level denials provided to the members, and have concluded
that it appears that the entire religious exemption process is nothing mote than a sham with a pre-
determined outcome. We assert, as more fully explained below, and with support from the Hon.
Steven D. Merryday in ) et. als, v. Jo R. Bi , Case No. 8:21-cv-2429, that
such procedures, especially once they have played out to the final appeals’ denials 2nd members begin
being separated, have a very high, if not complete, likelihood of violating the Religious Freedom
Restoration Act (RFRA),

W

Q$D000055-22/CMDO000T73-22

wiwn oy

o ciiine e pony © BETOT Lorcar L R T e R ML 1) U EL I RN R R APVt BTN oY




the military can re-evaluate and make a determination if other “clean” vaccines or treatments will he
available to prevent the sptead of COVID-19.

Alternatively, if the DoD) is steadfast 1n its refusal to follow the law and continues to violate
the religious freedoms of its members, the PJ1 will have no other opticn but ro seek judicial
intervention.

I. The Members’ Religious Beliefs.

In their religious exemption requests, the service men and women provided various religious
grounds which prohibit them from accepting COVID-19 vaccination. Some of the service men and
women explained how Scripture calls on them to put their faith in God and that their body is a temple

of the Holy Spirit which must remain free from various substances and pollution.

The most prevalent religious objection raised by the service men and women was the vaccines’
connection to aborted fetal cells. It is the service men and women’s understanding of the Holy Bible
that life begins at conception and that the taking of innocent life, at any stage, is a grievous sin in
which they cannot partake. These beliefs were further supported by various letters from pastors and
churches attesting to the sincerity of those beliefs. Moreover, it is indisputable that each of the three
available vaccines wete developed from, or tested on, aborted fetal cells.!

Il.  Only Vaccines from Vials Marked “Comirnaty” or identified as “BLA-compliant” are
Permissible Under the Law.

As the Court wrote in John Doc #1#14 and Jane Do #1-#2 v. Lloyd Austin [IL et als., Case
No. 3:21-cv-1211, the DoD has admitted that it is requiring injections from vials mef labeled
“Comirnaty.” Counsel for the DoD further admitted that they could not even sav whether vaccines
labeled “Comirnaty” exist at all.’ Instead the Dol asserted that this was not a problem because the
contents of EUA-labeled vials are chemically identical to the contents of vials labeled “Comirnaty” (if
there are any such vials). According to the DoD’s argument m the John Doc case, this means
scrvicemembers are not required to accept “a product authorized for emergency usc.” 10 US.C. §
1107a(a)(1). Rather, the DoD argued that once the FDA licensed Comimaty, all EUA-labeled vials
essentially became Comirnaty, even if not so labeled.* Thus, the DOD argued, the “product” injected
is a chemical formulation that has received full FDA licensure—not merely an EUA—so § 1107a does
not apply.’

 See, John Doc #1#14 and Jane Doe #1-#2 v. Loyd Austin I et als,, Case No. 3:21-cv-1211, page 13.

3 1d, ECF No. 45 at 48:5-7. 2
Hd, ECF No. 45 at 60:1-3.

$Id at 65:1-6.8
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isagreed with the DoD

he DODY’s intcrpretation of § 11072 is ugconvincin g lor starters, I'DDA licensure
does not retroactively apply to vials shipped before BLA approval. See 21 US.C. §
355(a) (“No person shall introduce . . . into interstate commerce any new drug, unless
an approval of an application [for FDIA licensure] s effective with respect to such drug.”
(Emphasis added)). Thus, as a legal matter, vaccines sent before August 23—and
vaccines produced after August 23 in unapproved facilities—remain “product]s]
authorized for emergency use under section 564 of the Federal Food, Drug, and
Cosmetic Act.” § 1107a(a)(1).9 Section 1107a’s explicit cross-reference to the EUA
provisions suggests 2 concern that drugs mandated for militaty personnel be actually
BLA-approved, not merely chemically similar to a BLA-approved drug. And the
distinction is more than mere labeling: to be BLA compliant, the drug must be
produced at approved facilities, see ECF No. 1-4 at 2; 21 C.F.R. §§ 600.11, 600.20-.21,
and there is no indication that all EUA-label jals are fr i MOVE

facilities, Moreover, the DOD concedes that some of its current vigls are not BLA-
compliant, and that thete is no policy to ensure that servicemembers get only BLA-
compliant vaccines. See ECF No. 45 at 61:10-12. It is difficult to see how vials that the
DOD admits are not BLA-compliant— and thus could only be EUA products—could

fall outside § 1107a’s prohibition on mandatory administration.

€ IO DLA-ADDIoved

{Emphasis added and internal foomotes omitted) .*

Judge Winsor was clear: The military must show that it is administering only FUA-labeled
vials that are “BLA-compliant.” Any inability by the military to ensure that each military member is
recetving a “BL.A-compliant” vial prevents the military from mandating the same. Thus, the PJI is
respectfully asserting that before a member receives a vaccine, that member must, pursuant to law, be
provided notice 2nd proof that the vial being used is in fact “BLA-compliant.” Should the Dol refuse
to provide this information to every member before he/she teceives the vaccine, the PJI stands ready
to defend those members in any legal action necessary.

Important to recognize as well, as stated in footnote 10 in the Joha Dog¢ opinion, the FDA’s
Comimaty approval letter redacted the approved manufacturing locations’ and the EUA extension
letter does not identify which facilities wete “identified and agreed upon” in Pfizer’s EL'A application.®
Moreover, the Summary Basis for Regulatory Action suggested that not all Pfizer facilities are BLA
compliant, because it contemnplates that not all EUA-labeled lots will contain BL.A-compliant vials.”
This further underscores the urgent need for the Dol) to provide evidence that it has established a
policy or procedure for ensuring that it is only mandating the use of “BLA-compliant” vials.

5 id

'id,see ECF No. 14 at 2 3
} Jd, ECF No. 1-6 at 8.

9 Id, ECF No. 1-5 at 28.
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By mandating service members submit to one of the COVID-19 vaccines, yet failing to
provide proof of the vial's BLA compliance, simply and unequivocally violates the law.

III.  The DoD’s denial of the Setrvice Members® Requests for Religious Exemptions from
the COVID Vaccine Violates the Religious Freedom Restoration Act (RFRA).

RFRA, found at 42 US.C. § 2000bb-1, imposes a heightened standard of review for
government actions—including rules of genersl applicability—that “substantially burden” a person’s
teligious exercise. Clearly, the United States military is a government actor; therefore, it is subject to
the standards and requirements of RFRA.

Under RFRA, once a party has established a substantial burden, the action is valid only if the
govemment shows thar the burden is (1) in furtherance of a compelling governmental interest and (2)
the least restrictive means of furthering that interest. Here, even assuming that the Do) has
established a compelling interest in the safety of its members within the meaning of the RFRA, the
mandate for vaccination is simply got the least restrictive means in furthering that interest. The
DoD has not shown, nor can it show, that it lacks other means of achieving its desired goal without
imposing a substantial burden on the exercise of religion. There are other ways tn which the Dol
could equally protect its members from and prevent the spread of COVID-19.

As the Supreme Court wrote in Burwell v. Hobby Lobby Stores, Inc. 573 U.S. 682, 693 (2014),
“Congress enacted RFRA in 1993 in order to provide vegy broad protection for religious Jiberty” . .
. and “[t]he least-restrictive-means standard is exceptionally demapding].| Id. (internal citation
omitted.} {Emphasis added.} Here, similar to the Court’s finding in Burwell, the Dol) has not and
cannot show that it lacks other means of achieving its desired goal without imposing a substantial
burden on the exercise of religion by the objecting patties in these cases.”"”

Allowing service members to exercise rehgious freedom by making decisions in accordance
with their sincerely held religious beliefs is a public interest of the highest arder. *Religion is the first
of our rights under the First Amendment and the Bill of Rights. The night to the free exercise of
teligion is a precious American invention . . . to be jealously guarded. It is the right of a human being
to respond to what that person’s conscience says is the dictate of God™ The value of religious
freedom has been “zealously protected, sometimes even at the expense of other interests of admittedly
high social importance.” 'T'o be sure, there is also an important public interest in fighting the spread
of COVID-19. “But there is an equally strong public interest in a citizen’s free exercise of religion”
in being able to maintain his employment without compromising his religious beliefs.’*

" Burwell v. Hobby Lobby Stores, Inc. 573 U.S. 682, 693 (2014). See also, §52000bb-1(a}, (b) (requiring the

Government to “demonstratfe] that application of [a substantial| burden to #he perren . . . is the least restricrive means of
furthering [a] compelling governmental interest™ {(emphasis added)).

' Ward v, Walsh, 1 1.3d 873, 876 (9th Cis. 1993},
2 Wisconsin v. , 406 LS. 205, 214 (1972).
1 Jspic ieate Uni ; : 389 F.3d 973, 1010 (10th Gir. 2004) (en banc) 4
(Sevmour, |., concurning in part and dissenting in part), 2ffd and remanded sub nom.; Conzales v, O Ceotrg Espigia
Beneficente Uniao do Vegetal, 546 U.S. 418 (2006).
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Recognizing the centrality of religious freedom to the public interest, other courts— mncluding
the Supreme Court—have protected religious exercise even in the face of competing public health
considerations.” ‘The Supreme Court has admonished lower courts that “[ejven in a2 pandemic,”
religious freedom “cannot be put away and forgotten.”'®

Mote recently, in Navy Seal 1. ct. als, v. Joseph R. Biden, ct. als., Case Na. 8:21-cv-2429, the

Hon. Steven D. Merryday wrote: “Congress by RFRA purposefully creates and narrowly targets a
claim, available in the district court, for everyone in every branch of govemment, including the
military, to enforce the fundamental nght to free exercise of religion.”"* Judge Merryday noted that
under 42 U.S.C. § 2000bb-1(b), if the service members demonstrate that an action substantially
burdens religious exercise, the Dol bears the burden to demonstrate that the action furthers a
compelling governmental interest and is the least restrictive means to further that interest. This
requires gtrict sgrutiny of “the asserted harm of granting specific exemption to particular religious
claimants™ and of ““the marginal interest in enforcing the challenged government action in that
particulat context.”"” That is, the DoD must demonstrate a compelling interest supporting the specific
denial of a specific service membet’s exemption and the abience of ap alternative for that service member.,

Important to note as well is Tandem v. Newsom, 141 8. Ct. 1294 (2021) wherein the Supreme
Court found that government regulations are not neutral and are generally applicable and therefore
trigger strict scrutiny under the Free Exercise Clause whenever they treat any comparable secular
activity more favorably than religious exercise." It is our understanding that the Dol) hay granged
medical exemptions to service members for the COVID vaccine. If this is accurate, we respectfully
submit that any denial of a religious exemption by the DoD) will undoubtedly trigger strict scrutiny of
said action and will be found by the courts to be unlawful.

IV.  The Vaccine is NOT the Least Restrictive Means to Achieving the DoD’s Interest in
Preventing the Spread of COVID.,

We respectfully assert based upon the denials that have been provided to service members at
the initial level, each of which utilize the exact same language, format and reSponses Lo every request
received indicates that the “exemption guidelines” provided by the military are a ruse disguised as a
several step process that the DoD is employing to exclude all religious exemptions. Each branch of
the military has provided indiscriminate and undifferentiated denials to every request for a religious
exemption. The denials fail to address each members’ request individually.

" See, e.g., Jandon v. Newsom., 141 S. Cr. 1294 (2021); S, Bay United Pentecostal Church v, Newsom, 141 5. Cr. 716
(2021); Roman Cath. Liocese of Brooklya v, Cugmo, 141 8. Ct. 63 (2020); Hatvest Rock Chugch. Inc. v. Newsom, 141
S Cr. 889 (2020); Roberts v, Neace, 958 F.3d 409 (6th Cir. 2020%; and Ohrder, Dr. A, No. 21<v- 10007 (N.D.N.Y. Sept.
13, 2021),
'SMMMMH, 141 8. Ct. at 68.
, Case Mo, 8:21-¢v-2429 at page 27.

I” 14 a1 page 21 wherein the Court wrote; ‘“To tngger RFRA’s stict scrutiny, a plaintff must demonstrate that a federal
action substantially burdens the plaintif s free exercise of relygion. Davila v, Gladlen, 777 ¥.3d 1198, 1204 (11th Cir. 5
2015).”

* Tandon v, Newsom, 141 5. Ct. 1294 (2021);
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Most importantly, the denials wholchceartedly fail to acknowledge that the vaccine is NOT the
least restrictive means to achieving the safety goal.

¢ The denials failed to address the option of testing. As per the FDA, the PCR testing
is vety accurate.” Moteover, the President Joseph Biden announced on December 21,
2021, the purchase of a half-billion at home-test starting in Januatry 2022. In addition,
the President is adding more testing sites to the alteady 20,000. Many service members
noted in their requests that there are multiple testing sites within a short distance of
their residence.

® The denials failed to state with any specificity why a particular service member’s
assignment required his/her daily physical presence; rather, in very generalized terms
the denials indicated that teleworking was unacceptable because of an alleged loss of
“mussion effectiveness.”

® The denials inaccurately stated that unvaccinated service members place not only
themselves at risk, but also risk every other member in the unit and public. Such a
statement failed to consider “vaccine breakthrough infections.” FEven the CDC
recognized that because vaccinated people can contract COVID, a communtty is much
better protected by wearing masks when indoors at public places.”

® The denials failed to state with any specificity how military readiness will be negatively
affected by the unvaccinated. More importantly, on F ebruary 17, 2021, during a House
Armed Services Hearing, when Major Genetal Jeffrey Taliaferro, Vice Director,
Operations, Joints Chiefs of Staff was asked if members who do not receive the
vaccine will still be deployable, the Major General answered, “Yes sir.”?’

® The denials do not address the fact that service members have been serving for well
over twenty (20) months and have been following all other COVID safety guidelines,
including daily symptom surveys, social distancing, regular testing, wearing masks and
teleworking when possible.

Therefore, we respectfully assert that if the process utilized by the military over the last few
months was reviewed by a court of law, it would easily conclude that any service members’ submission
of a request for a religious exemption was futile and the denial of each and every one was inevitable
and such procedures clearly viclate the law.

Important as well, we believe there would be substantial evidence of pervastve pressure placed
on the service members who sought a religious exemption to simply violate their sincerely held
religious beliefs and get the vaccine. Across the country and across the various branches, service

18 See peaerally, FDA - Policy for Coronavinus Discase-2019 Tests Dunng the Public Health Emergency (Revised),
November 15, 2021.

20 See, CDC- Interim Public Health Recommendations for Fully Vaccinated People, November 19, 2021.

21 See, Full Committee Heanng: “Ipdate on the Department of Defense’s Evolving Reles and Mission in Response to
the COVII3-19 Pandemic,” February 17, 2021 at http:/ /armedservices house gov.

wnow ) e

S ERC A TP B U T Rt plreas s Pocl s s i e s [IRSEIRSTV NI



members were routinely and repeatedly told not to bother to submit a request for a religious
exemption because each and every request was going to be denied.

V. There is a strong likelihood that additional vaccines and/or medications will be
available that do not violate a setvice members’ religious convictions and will help stop
the spread of COVID. The DoD should grant a temporary exemption to all service
members who requested an exemption based upon sincerely held religious beliefs.

On October 22, 2020 the FDA approved the antiviral drug remdesivir for use in adults which
is affective against COVID-19.2 Merck’s Molnupiravir antiviral pill was approved by the FIDA on
December 23, 2021.% Pfizer’s pill Paxlovid was apptoved by the FDA on December 22, 2021.% These
drugs are available with a prescription and have not been tested on human aborted fetal tissuc.

The drugs are just some examples of the continually advancing medical developments in
scientific communities attempting to stop the spread of COVID. By allowing service members a
limited amount of additional time to wait to receive a drug or vaccine that is developed in a manner
which does not violate sincerely held religious belicfs is not only logical, reasonable and consistent
with our laws’ protections of religious liberties, but it also provides the support so desperately deserved
by every man and woman who has dedicated their life in service of our country.

As demonstrated by our courts in recent decisions involving the federal government’s attempts
at imposing national vaccine mandatcs, accommodating religious beliefs and cnsuring the safety of
others do not have to bc mutually exclusive goals. Both arc important and can co-exist. Unforrunately,
one of the most common responses we hear from our respected service men and women is the
harassment they feel because of their religious beliefs, one person relating to us, for example, that
having dedicated almost twenty vears of service, with multiple overseas deployments, he never thought
that his country would so harshly penalize him for following his religious conviction in the sanctity of
life. The military culture that so many of these members valued for so many years has, in short time,
been damaged beyond recognition.

That damage can be changed with one decision: allow members a temporary religious
exemption to the presently available COVID vaccines.

It stands as a tragic irony that today the most profound rhreat to the Republic that military
personnel face ts not a hostile foreign force, but the enemy within. ‘The attack on the religious liberties
of members of the armed forces is an assault on the Constitution itself by a domestic enemy, for which
our clients have a duty not to ignore. Itis a fight fur which they will not reteeat.

22 See, FDA news release October 22, 2020 at www.fdagov. “FIJA approves first treatment for COVID-19.”

23 See, Merck news release December 23, 2021 at www.merck.cony - “Merck and Ridgeback's Molnupiravit Receives U.S.
FDA Emergency Use Authorization for the Treatment of High-Risk Adults With Mild to Moderate COVID-19."

24 See, FDA news release December 22, 2021 at www.fda.gov.- “Coronavirus (COVID-19) Update: FID.A Authorizes
First Oral Antiviral for Treatment of COVIID-19."
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Wnited States Senate

WASHINGTON, DC 20610

February 17, 2022

The Honorable Lloyd J. Austin 111
Secretary of Defense

U.S. Department of Defense

1000 Defense Pentagon
Washington, D.C. 20301

Dear Secretary Austin:

For months, the Department of Defense (DoD) has failed to provide information about
your ambiguous August 24, 2021 COVID-19 vaccine mandate.! Perhaps as a resuit of your
unwillingness to be transparent with service members, whistleblowers have come forward to
share some of the information that I asked you to provide tast year.

Over four months ago on October 12, 2021, I requested that DoD provide information
about the number COVID-19 vaccinations administered to service members.> On October 27,
2021, I received a letter from Under Sccretary of Defense for Personnel and Readiness Gilbert
Cisneros stating that he would “provide a comprehensive response by November 29, 2021.3
After DoD failed to meet this deadline, I reiterated my requests in a December 15, 2021 letter.?
On January 10, 2022, Mr. Cisneros wrote to me again stating that he will provide a
“comprehensive response to [my] questions by March 31, 2022.”° DoD's consistent failure to
respond to my requests in a timely manner is unacceptable particularly when my questions relate
to the health and well-being of service members.

Recently, Thomas Renz, an attorney who is representing multiple DoD whistleblowers,
released a 35-page unclassified DoD document titled, “Senior Leaders Brief COVID-19.”® This
brief, dated January 12, 2022, appeared to contain data that | had requested from you including
information on the vaccination status of service members. Specifically, the document showed

' Memorandum from Secretary of Defense Lloyd Austin to Senior Pentagon Leadership, et al. (Aug. 24, 2021}
(available at https://media.defense.gov/2021/Aug/25/2002838826/-1/- /0/MEMORANDUM-FOR-
MANDATORYCORONAVIRLS-
DISEASE-2019-VACCINATION-OF-DEPARTMENT-OF-DEFENSE-SERVICEMEMBERS.

PDF).

2 Letter to Lloyd Austin, Secretary of Defense et al., from Ron Johnson, U.S. Senater, Oct. 12, 2021,
hitps://www ronjohnson senate.gov/services/files/1 BC1491B-CF AB-4784-9DBB-8DCAC9YE30BDS,

3 Letter to Ron Johnson, U.S. Senator, from Gilbert Cisneros, Under Secretary of Defense for Personnel and
Readiness, Oct. 27, 2021.

* Letter to Lioyd Austin, Secretary of Defense, from Ron Johnson, U.S. Senator, Dec. 15, 2021,

https://www ronjohnson.senate.gov/2021/12/sen-johnson-demands-defense-department-provide-clarity-on-vaccine-
mandate.

3 Letter to Ron Johnson, U.S. Senator, from Gilbert Cisneros, Under Secretary of Defense for Personnel and
Readiness, Jan. 10, 2022.

¢ Thomas Renz, Renz New DOD Doc Proves Purging Unvaccinated Military Puts America At Great Risk,
https://renz-law.com/renz-new-dod-doc-proves-purging-unvaccinated-military-put-america-at-great-risk/.
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The Honorable Lloyd Austin
February 17, 2022
Page 2

that for all services members, approximately 76% are fully vaccinated; 16% are partially
vaccinated; and 8% are not vaccinated or unknown.” 1 request that you immediately provide an
official copy of this apparent packet of information (enclosed) and all similar briefings compiled
since August 24, 2021, If this brief is authentic, then why did DeD not immediately send me this
information on vaccination status as soon as it was compiled?

Given that DoD is still discharging service members who “refuse to be vaccinated for
COVID-19,” I am concerned that your actions may threaten our defense capabilities.® I am sure
you realize that you cannot discharge thousands of service members who are not fully vaccinated
and hope to maintain any semblance of military readiness.

The men and women of the armed forces who put their lives on the line to defend this
country deserve your full transparency and cooperation with congressional oversight. I demand
your immediate response to my previous letters.

Sincerely,
éﬂ" JQ‘M S

Ren Johnson
United States Senator

cc: The Honorable Sean O’Donnell
Acting Inspector General

Enclosure

" 1d According to the document, service members include active duty, reserves, and National Guard.
® Avie Schneider, U.S. Army bepins to discharge soldiers who refuse COVID-19 vaccination, NPR, Feb. 2, 2022,
https://www.npr.org/2022/02/02/1077625142/u-s-army-covid-vaccination.



PERSONNEL AND
READINESS

UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

JUL -5 2022

The Honorable Ron Johnson
United States Senate
Washington, DC 20510

Dear Senator Johnson:

Thank you for your letters of October 12, 2021; December 8, 2021; December 15, 2021;
February 1, 2022; and February 17, 2022 to the Secretary of Defense regarding the Department
of Defense’s (DoD) vaccination policies, the Defense Medical Epidemiology Database (DMED),
and DoD)’s telework policies. DoD has worked diligently to gather information to answer your
questions. On behalf of the Secretary of Defense, I am providing a consolidated response.

I want to begin by addressing your concern regarding the Secretary of Defense’s
direction that mandatory vaccination occur only with a fully licensed vaccine.

On August 23, 2021, the Food and Drug Administration (FDA) approved the Biologics
License Application (BLA) for the Pfizer-BioNTech coronavirus disease 2019 (COVID-19)
vaccine, to be offered under the brand name Comimaty. On August 24, 2021, the Secretary of
Defense directed that the Secretaries of the Military Departments begin full vaccination of all
members of the Armed Forces under DoD authority on active duty or in the Ready Reserve,
including the National Guard, who are not fully vaccinated against COVID-19, in accordance
with FDA-approved labeling and guidance and subject to exemptions required by law.

In accordance with guidance from the FDA, the Pfizer-BioNTech vaccine Emergency
Usc Authorization (EUA) and Pfizer-BioNTech Comirnaty licensed vaccine are
“interchangeable.” The FDA stated that health care providers “can use doses distributed under
the EUA to administer the vaccination series as if the doses were the licensed vaccine.”? In
accordance with the Secretary of Defense’s direction, DoD health care providers are complying
with the applicable FDA-approved labeling and guidance when administering COVID-19
vaccines.

The FDA has stated that FDA-approved Comimaty, and the EUA-authorized Pfizer-
BioNTech COVID-19 Vaccine for ages 12 years and older, when prepared according to their
respective instructions for use, can be used interchangeably to provide the COVID-19
vaceination series without presenting any safety or effectiveness concerns.’ The FDA stated that
health care providers “can use doses distributed under EUA to administer the vaccination series

' FDA, Q&A for Comirnaty (COVID-19 Vaccine mRNA), current as of Feb. 8, 2022, available at
https://www.fda.gov/vaccines-blood-biologics/qa-comimaty-covid- 19-vaccine-mma.
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as if the doses were the licensed vaccine.”™ In accordance with the Secretary of Defense’s
direction, DoD health care providers are complying with the applicable FDA-approved labeling
and guidance when administering COVID-19 vaccines.

With that as background, I now tum to your specific questions.

» How many vaccinations have been administered since Secretary Austin's vaccine
mandate?

Between August 23, 2021 (the Secretary of Defense’s vaccine mandate) and
June 7, 2022, DoD has administered a total of 809,898 doscs of COVID-19 vaccine to 551,232

DoD Service members (active duty, National Guard, and Reserve).

o Please provide the number of voluntary and mandated vaccinations administered to
DoD Service members using each vaccine by month.

Please reference Enclosure 1.

® Requested orders, guidelines, documents and communications regarding DoD ‘s
vaccine mandate.

These materials are provided in Enclosure 2.

o The number of individuals currently employed by your agency.

As reported in DoD’s interim response, as of December 22, 2021, the DoD employed
785,753 appropriated fund employees. Additionally, the DoD employed 98,185 nonappropriated
fund employees as of November 30, 2021.

& The number of individuals who are: working full time in person at one of your agency’s
physical locations; teleworking full time; and working a hybrid schedule that combines
both telework and in office schedule.

A detailed report identifying these statuses for DoD employees, broken out by
subcomponent, during the pay period ending December 4, 2021, is at Enclosure 3.

» The total number of agency employees who are fully vaccinated against COVID-19,

As of January 19, 2022, 777,201 employees reported as being fully vaccinated against
COVID-19,

» The total number of agency employees who have received a booster.
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The DoD does not currently require booster shots for eligible employees, nor does it
require employees to report such information,

& For the employees that are teleworking, how are you tracking employee productivity?
Please provide a breakdown of your agency's workforce productivity for Fiscal Years
2019, 2020, and 2021

Due to the Department’s wide range of missions, there is no standardized methodology
for tracking productivity. Each DoD Component head identifies the goals and objectives for the
Component’s workforce and relies on its managers and supervisors to track productivity and to
ensure that the work is executed. Supervisors are required to manage equally the productivity for
both teleworking and non-teleworking employees to ensure that all mission goals and objectives
are met.

® Has your agency closed physical office space locations since March 2020 in light of
increased telework among your agency's workforce? If so, please provide the
estimated cost savings associated with office closures.

DoD regularly assesses its needs for physical office space. In addition, during the
pandemic, DoD has regularly evaluated office space capacity limits consistent with local rules
and Federal guidelines. In March 2022, DoD transitioned from Health Protection Condition
(HPCON) Charlic to HPFCON Bravo, which authorized increased office capacity based on local
public health conditions. At this time, no Do) Component has reported closing space due to
increased telework during the COVID-19 pandemic.

® Please provide the number of doses of the fully-licensed Comirnaty vaccine that have
been given and are available to Active-Duty personnel.

As of March 8, 2022, the Department has administered 809,898 doses of Pfizer-
BioNTech/Comimaty to 551,232 active duty Service members since August 23, 2021, when the
Comimaty BLA was approved by the FDA. As noted above, DoD uses doses distributed under
the EUA to administer the vaccination series as if the doses were the licensed vaccine, in
accordance with FDA guidance.

e Will DoD provide a vaccination waiver acknowledging natural immunity to Active
Duty military personnel who have been previously infected with COVID-19? If not,
why not?

DaD does not provide a vaccination waiver acknowledging natural immunity to active

duty military personnel who have been previously infected with COVID-19 at this time based
upon Centers for Disease Control and Prevention (CDC) recommendations. The DoD approach
to immunizations is outlined in DoD Instruction 6205.02, “DoD Immunization Program,”
June 19, 2019, which states that all DoD personnel and other beneficiaries required or eligible to
receive immunizations will be offered immunizations in accordance with recommendations from
the CDC and the Advisory Committee on Immunization Practices (ACIP). The Joint Regulation
on “Immunizations and Chemoprophylaxis for the Prevention of Infectious Diseases,”




October 7, 2013,’ further states the Military Service policy concerning immunizations follows
the recommendations of the CDC, ACIP, and the prescribing information on the manufacturer’s
package inserts, unless there is a military-relevant reason to do otherwise. This regulation also
describes general examples of medical exemptions, which include “evidence of immunity based
on serologic tests, documented infection, or similar circumstances.” However, there is no CDC
or ACIP recommended “evidence of immunity” for COVID-19. DoD will continue to update
our immunization approach in accordance with FDA and CDC guidelines.

¢ Please provide the total number of Active-Duty military personnel who have not yet
received a COVID-19 vaccine and, of those, how many have received a medical or
religious exemption.

As of May 11, 2022, there are 20,873 (1.6 percent) active duty individuals who have not
yet received a COVID-19 vaccine dose.

As of April 30, 2022, 472 medical (med) and 88 religious (rel) exemptions to the
COVID-19 vaccine mandate have been granted to Service members (Army - 22 med and 6 rel;
Navy - 14 med and 26 rel; U.S. Marine Corps (USMC) 25 med and 7 rel; U.S. Air Force (USAF)
458 med and 49 rel).

¢ Please provide the total number of Active-Duty military personnel, broken down by
branch, who have been subject to a discharge procedure for noncompliance with the
COVID-19 mandate. Please identify the types of discharge procedures.

The total number of active duty military personnel subject to a discharge procedure for
noncompliance with the COVID-19 vaccine mandate as of April 30, 2022, is as follows:

Army Navy USMC USAF Total

Honorable 19 818 605 0 551
General 491 0 1,512 351 2,354
Uncharacterized® 0 0 0 1 1
Other than 0 0 0 0 0
Honorable

Total 510 818 2,117 352 3,797

e Is DoD aware of increases in registered diagnoses of miscarriages, cancer, or other
medical conditions in DMED in 2021 compared to a five-year averaged from 2016-
2020? If so, please explain what actions DoD has taken to investigate the root cause
Jfor the increases in these diagnoses.

$ Army Regulation 40-562, Navy Bureau of Medicine and Surgery Instruction 6230.15B, Air Force Instruction 48-
110 IP, Coast Guard Commandant Instruction M6230.4G.

8 Uncharacterized discharge service is associated with entry level separations where the term of military service has
been of insufficient length to warrant characterization.



The Defense Health Agency is not aware of any significant increases in diagnoses in
2021 compared to the years 2016-2020. Reports to the contrary are incorrect as they were based
on faulty data.

In January 2022, Department officials found that data in DMED covering the years 2016-
2020 had been corrupted during an August 2021 database maintenance process, showing only 10
percent of the true number of medical encounters for that period and creating an inaccurate
appearance that diagnoses for medical conditions increased when compared to previous years.
The corrupted data made it impossible to accurately compare medical encounter rates across the
Military Health Systemn from 2021 to the 2016-2020 period because researchers could not
correctly baseline their observations. Any analysis that was conducted using the corrupted data
would need to be re-calculated. For additional information, please see the information paper at
Enclosure 4.

To determine an accurate trend in any of the listed disease categories, the Defense
Medical Surveillance System must be used to refine the query and define criteria for the
diagnoses (pre-existing versus new), as well the accuracy of the diagnoses with the inclusion of
additional data such as procedures, medication, or related laboratory results.

® Have registered diagnoses of myocarditis in DMED been removed from the database
Sfrom January 2021 to December 2021? If so, please explain why and when this
information was removed and identify who removed it.

Defense Health Agency officials found no evidence that any health care encounters
(including registered diagnoses of myocarditis) were removed from DMED database from
January 2021 to December 2021. As noted above, in January 2022, Department officials
1dentified that DMED data had been corrupted during a routine database maintenance process in
August 2021, which created inaccurate appearances about diagnoses totals in the data.

Thank you for your continued strong support for the health and weli-being of our Service
members and civilian workforce.

Sincerely,
Gilbert R. Cisneros, Ir,

Enclosures:
As stated



COVID-19 Vaccine Doses Received by Active Duty, National
Guard, and Reserve
By Month and Manufacturer from Aug 2021 to May 2022
Total Doses
Janssen Moderna  Pfizer Grand
Total
w21
Avg 12,775 42,070 108,925 163,770
Active Duty 9,738 32,166 89,407 131,311
National Guard & Reserve 3,037 9,504 19,518 32,459
Sep 15,331 44,519 279,922 339,772
Active Duty 10,767 34,013 243,397 288,177
National Guard & Reserve 4,564 10,506 36,525 51,595
Oct 7,745 31,905 181,527 221,177
Active Duty 3,557 22,786 141,798 168,141
National Guard & Reserve 4,188 9,119 39,729 53,036
Nov 5,319 32,054 78,887 116,260
Active Duty 2,006 21,587 49,941 73,534
National Guard & Reserve 3,313 10,467 28,946 42,726
Dec 4,043 71,434 33,377 158,854
Active Duty 1,568 56,256 61,975 119,799
National Guard & Reserve 2,475 15,178 21,402 39,055
2022
T 1___’900 60325 '84,057” N 146,245
Active Duty 996 49,368 69,133 119,457
National Guard & Reserve ' 904 10,952 14,894 26,750
Feb 1,076 20,375 39,624 61,075
Active Duty 584 15,283 31,438 48,305
National Guard & Reserve 492 4,092 8,186 12,770
Mar 506 12,627 27,475 41,008
Active Duty 495 10,360 21,806 32,661
National Guard & Reserve 411 2,267 5,669 8,347
Apr 673 8,684 19,058 28,415
Active Duty 367 6,724 15,131 22,222
National Guard & Reserve 306 1,960 3,927 6,193
May 507 6,004 13,892 20,463
Active Duty 257 4,434 10,677 15,368
N_ational Guard & Reserve 250 1,630 3,215 5,095

Grand Total 50,275 330,052 916,714 1,297,041
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