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LAW OF'F'ICES 

CONNER & CUNEO 
LOS ANGELES 

... 4 SOUTH F'LOWER STREET 

LOS ANGELES, CALIF'ORNIA 80071 

(213) 887·8000 

DAVID A. CHURCHILL. 

DIRECT DIAL (202) 789·7559 

Mr. Charles Lloyd 
Executive Secretary 

157!5 EYE STREET, N.W. 

WASHINGTON, D. C. 20005 

(202) 789·7!500 

CABLE ADDRESS: IWICKENCONN WASHDC 

TELEX (TWX) 710•822·0148 

TELECOPIER (202} 788·7S84 

December 14, 1988 

Defense Acquisition Regulatory 
Council 

ODASD(P) OARS 
c/o: OASD (P&L) (MRS) 
Room 30139 
The Pentagon 
Washington, DC· 20301 

Re: Interim Defense Department Technical 
Data Regulations, DAR Case 87-303 

Dear Mr. Lloyd: 

SAN F'RANCISCO 

TWENTY·SEVENTH F'LOOR 

STEUART STREET TOWER 

ONE IWIARKET PLAZA 

SAN ,.RANCISCO, CALIP"'RNIA 84105 

(415) 543·0204 

ORANGE COUNTY 

NINTH ,.LOOR 

811 ANTON eOULEVARD 

COSTA IWIESA, CALIP"'RNIA 82828 

(714) 7SI•3800 

These comments apply to the above-referenced interim rule, 
published in the Federal Register on October 28, 1988. Our 
comments are based in part on a judicial decision issued since 

1 the close of the comment period on November 28, 1988; we hope 
they are still timely. 

The interim rule defines "developed exclusively at private 
expense" to mean that no part of the·cost of development was paid 
for by the government and that the development was "not required 
for the performance of a government contract or subcontract." 
DFARS 227.471. !R&D and B&P costs are considered in the rule to 
be at private expense. All other indirect costs of development, 
however, are considered to be government funded when development 
"was required for the performance of a government contract or 
subcontract." Id. 

The phrase "required for the performance of a government 
contract or subcontract" is further defined in the rule as 
meaning that the development was "specified in a government 
contract or or that the development was accomplished 
during and was necessary for performance of a government contract 
or subcontract." 

We believe the definition of "required for the performance 
of," as meaning "accomplished during" and "necessary" for 
performance of the contract differs substantially from the 
meaning of that phrase as it currently appears in the IR&D/B&P 
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cost principle, and could introduce substantial uncertainty and 
ambiguity in the charging of costs to direct versus indirect 
accounts. 

First, the similar language in the IR&D/B&P cost principle 
is widely interpreted to mean that only technical efforts · 
specifically required by the terms of a contract must be direct 
charged. Effort not expressed in the contractual documents, 
absent other evidence of the intent of the contracting parties, 
may not be considered a contract requirement, and is therefore 
eligible to be treated as IR&D or B&P. Any attempt to include 
•implicit" requirements as falling within the meaning of the 
phrase "required in the performance", as would occur if the 
definition included effort "necessary" to performance, would 
result in confusion and ambiguity as to the scope of pe~missible 
indirect charges. It would be inherently impossible to quantify 
all of the effort which might be considered "implicit" in 
performing a particular contract. The definitions of the interim 
rule should not be inconsistent with existing regulatory 
definitions of IR&D and B&P costs. 

Second, the proposed definition is inconsistent with the 
United States Court of Appeals for the·Federal Circuit's recent 
decision in The Boeing Co. v. United States, App. No. 88-1298 
(November 30, 1988). The Federal Circuit in Boeing reversed an 
ASBCA decision which had broadly interpreted CAS 402 to mean that 
any proposal-related effo~t "caused or generated by" a contract 
must be charged directly to the contract, and that no such effort 
is eligible to be charged indirect, to B&P accounts. The Federal 
Circuit permitted direct charging of proposal costs incurred 
pursuant to a "specific requirement" of the contract, and B&P 
charging for all other proposal costs related to the contract. 

Adoption of the definitions contained in the. interim rule 
would appear to result in disallowance (as indirect expenses) of 
all of the B&P costs upheld by the court in Boeing. All of the 
costs which the court upheld as being appropriately charged to 
indirect accounts were "accomplished during" the performance of 
the contract in question. The concurrency of the B&P effort with 
performance of a contract has absolutely no bearing on whether 
the effort is in fact ~equired by the contract. 

In addition, the indirect costs upheld in Boeing were also 
at least arguably "necessary" for performance, but they were 
neither funded by the contract nor were they expressed in the 
contractual documents as being contract requirements. 
Accordingly, the court properly found that the contracting 
parties did not intend them to be included as contract 
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requirements, and they were eligible for charging to indirect 
cost accounts. 

In sum, the definitions contained in the interim rule are 
inadequate to distinguish between direct and indirect costs, and 
are therefore also inadequate to determine .whether a particular 
development is government-funded or developed at private expense. 

We have been pleased to provide these comments, and we 
respectfully request that these comments be considered in the 
issuance of the final rule. 

Sincerely yours, 

Churchill 
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Mr. Charles Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD ( P) D.?-\.RS 
c/o OASD (P&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, D.C. 20301 

Re: Interim Defense Department Technical 
Data Regulations, 53 Fed. Reg. 43699, 
October 28, 1988, DAR Case 87-303 

Dear Mr. Lloyd: 

This letter is written on behalf of the Section of 
Public Contract Law of the American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for cornrnenLs by the 
Section on acquisition regulations. The views expressed 
are those of the Section and have not been considered or 
adopted by the Association's Board of Governors or its 
House of Delegates. 

On April 1, 1988, the Department of Defense (DoD) 
issued an Interim Rule and request for comments to revise 
DFARS Subpart 227.4 to irnple~ent section 808 of the 
National Defense Authorization Act for FY 1988-89, Pub. L. 
No. 100-180. Following the receipt of public comments on 
the interim technical data coverage, the DAR Council on 
October 28, 1988 issued revised interim rules designed to 
implement the Act. 

The comments which follow are limited-to considering 
whether the revised interim regulations comply with the 
statutory mandate contained in the DoD Authorization Act, 
and prior authorization measures on this issue, e.g., the 
Defense Acquisition Improvement Act of 1986, § 953, Pub. 
L. No. 99-500. 

At the outset, however, we endorse several changes 
made by the DAR Council in the recently issued revised 
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interim rule, i.e., inserting a provision on the 
protection of technical data pertaining to a privately 
developed commercial item and deleting the "list or lose" 
requirement as well as the requirement to submit 
development cost data. These changes comport with 
Congressional intent in this area and more accurately 
reflect DoD policy to obtain minimum essential technical· 
data and data rights. Nevertheless, there are several 
provisions in the revised coverage that should be changed 
to implement the requirements in the DoD Authorization 
Act. 

I. Section 227.471: IR&D, B&P and Other Indirect Costs 

The Interim Rule recognizes that independent 
research and development (IR&D) and bid and proposal (B&P) 
costs are deemed to be "at private expense." However, for 
all other indirect costs, the rule sets forth the 
following standard for determining whether indirect costs 
of development are government funded or at private 
expense: if the development in question "was required for 
the performance of a Government contract or subcontract," 
then such indirect costs are deemed to be government 
funded. DFARS § 227.471. The Interim Rule now defines 
the term "required for the performance of a Government 
contract or subcontract" to mean "that the development was 
specified in a Government contract or subcontract or that 
the development was accomplished during and was necessary 
for performance of a Government contract or subcontract." 
Id. This definition is inadequate for two reasons. 

First, the phrase "required for the performance of a 
Government contract or subcontract" is similar to the 
definition of !R&D and B&P costs in FAR 31-205.18. The 
additional definitional phrase contained in the Interim 
Rule that "the development was accomplished during and was 
necessary for the performance" is not contained in the 
IR&D/B&P cost principle, and is inconsistent with the 
"required for the performance" definition. The similar 
language in the IR&D/B&P cost principle is widely 
interpreted to mean that only technical effort 
specifically required by the terms of a contract cannot be 
treated as IR&D. Effort not set forth in the statement of 
work or specification, absent other evidence of the intent 
of the contracting parties, is not a contract requirement, 
and is therefore eligible to be treated as !R&D. Any 
attempt -- as is arguably the case in this regulation -­
to exclude "implicit" requirements in the contractual 
effort results in confusion and ambiguity as to the scope 
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of permissible IR&D, because of the inherent impossibility 
of quantifying all of the effort which might be "implicit" 
in performing a particular contract. 

Thus, the definition as currently written could 
introduce an unwarranted ambiguity into the definition of 
IR&D costs. We therefore suggest the Interim Rule be 
rewritten to provide that only that development effort 
allowed as a direct cost of a contract would be considered 
Government expense. 

Second, the .Interim Rule conflicts with 
Congressional intent on this issue. For example, the 
legislative history to Section 953 the Defense Acquisition 
Improvement Act of 1986, Public Law No. 99-500, states 
that "as a matter of general policy 'at private expense' 
development was accomplished without direct government 
payment." It goes on to recognize IR&D expenses and other 
indirect costs are contractor funds. Accordingly, the 
Interim Rule as currently drafted fails to treat "other 
indirect costs" in the manner prescribed by Congress. 

II. Section 227.473-2: Prohibitions 

The Interim Rule omits, for no apparent reason, a 
clause contained at section 227.473-2 of the final rule on 
rights in technical data issued by the DAR Council in 
1987. That section addressed procedures by which the 
government could seek to obtain greater rights in 
technical data. In language consistent with Congressional 
intent in this area, the former rule provided at section 
227.473-2 that the "refusal to negotiate by a contractor 
[for greater government rights to technical data) shall 
not constitute the basis for disqualification for award of 
a contract or subcontract .... " The Interim Rule omits 
this clavse and provides only that a contractor "may not 
be required, as a condition of being responsive to a 
solicitation or as a condition for award of the contract 
or subcontract to sell or otherwise relinquish to the 
government any rights in technical data beyond those which 
the Government is entitled .... " DFARS 
§ 227.473-2(b)(l). By omitting the clause, the Interim 
Rule arguably suggests the gov~rnment's ability to acquire 
such rights can be a pivotal condition for award. Such an 
interpretation would be contrary to Congressional intent 
in this area, as set forth in Section 808(a)(3) of the DoD 
Authorization Act, which provides that contractors may not 
be required "to refrain from offering to use, or from 
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using, an item or process to which the contractor is 
entitled to restrict rights in data .... " 

We recommend that the former clause, stating that 
any refusal by a contractor to negotiate greater 
government rights in technical data shall not constitute 
the basis for contract award disqualification and shal+ 
not constitute a pivotal condition for award, be 
reinserted into the regulations. 

III. Section 252.227-7037: Validation of Restrictive 
Markings on Technical Data; Removal of Restrictive 
Markings Prior to Final Adjudication 

If a contractor fails to appeal, file suit, or 
provide the notice of intent to file suit to the Claims 
Court within 90 days after a contracting officer's final 
decision that the contractor's restrictive markings are 
not justified, the Interim Rule permits the government to 
cancel the markings prior to a final adjudication of the 
dispute at issue. DFARS § 242.227-7037(a)(f)(iii). Thus, 
contractors will receive automatic protection of the 
disputed data only if they appeal, file suit, or provide a 
notice of intent to file suit within 90 days of the final 
decision. 

Under the Contract Disputes Act, 41 U.S.C. §§ 601 et 
~., however, contractors have one year from the date or­
the contracting officer's final decision to file suit. 
Accordingly, the Interim Rule as presently written has the 
effect of reducing the one-year filing period of the 
Contract Disputes Act. It is impermissible to shorten the 
statutorily-authorized time limitations in this manner. 

Conclusion 

We respectfully request that these comments be 
considered in the issuance of a final rule, to fully 
comport with the statutory requirements of the National 
Defense Authorization Act for FY 1988-89 .and prior 
authorization measures on this issue. 

TJM:tjm 
Law 



November 29, 1988 

Defense Acquisition Regulatory Council 
ATIN: Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council ODASD(P)/DARS 
c/o OASD (P&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

Please provide us with a copy of the interim rule which was published last April that 
amended DoD FAR Supplement coverage of rights in technical data. 

Thanks very much. 

Sincerely, 

~1 '- ,. /~tJ~· 'I 
!:{ ~ ~~£;_ ~ L/ X'' A( ·c<i--­;1.. -- v • '-L (! 

Richard L. Bugley 
Associate General Counsel 

~o<i 
? 

apo1o co~er inc. 330 Billerica Road Cl_h,l~sford, MA 01824 ill-256-6600 TWX 710-343-6803 
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1200 Etgbtentb Street, N. W. Washington, D.C 20036 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory 
Room 30139 
The Pentagon 
Washington, D.C. 

Dear Mr. Lloyd: 

20301-3062 

Telepbow (202) 331-8430 FAX (202) 331-7160 

November 28, 1988 

Council 

Interim Defense Department Regulations Relating to 
Rights in Technical Data 

DAR Case 87-303 

We wish to comment on the interim regulations 
published in the Federal Register of October 28, 1988 (October 
28 interim rules) that amend provisions of the Defense Federal 
Acquisition Regulation Supplement (DFARS) relating to rights in 
technical data under defense contracts. We .understand that the 
interim regulations replace in their entirety the previous 
interim rules on this subject that were published for public 
comment in the Ied!Ial_!!&i!!!! of April 1, 1988 (April 1 
interim rules). 

As your records reflect, MAP! submitted written 
comments to the Defense Acquisition Regulatory Council (DAR 
Council) pertinent to the April 1 interim rules. To the extent 
that the October 28 interim rules remain unchanged from the 
April 1 interim rules-~which we believe is substantial in 
measure--we incorporate and reiterate in this statement our 
concerns with specific issues addressed in our earlier comments 
that remain unsatisfactorily resolved through the application 
of the October 28 interim rules. We stress that these issues 
continue to be of legitimate and major importance to all 
companies that do business with the Department of D~fense 
(DOD). 

Insofar as further comments to the October 28 interim 
rules appear warranted, we briefly address the specifics of our 
additional concerns below. 

Overview of the Interim Rules 

\Preliminary statements to this current regulatory 
guidance ~icate that ~major changes" were made to the April 1 
interim rules based on an analysis of the 44 public comments 
received. Ho~ever, our reading of the October 28 interim rules 
suggests tha~ few of the changes from the April 1 interim rules 
are of "major." proportion and that the analysis of the comments 
received, ~ncluding MAPI's, was cursory in nature. 

MAP/ promot:S tbe tecbnologtcal and economic progress of tbe United States tbrougb studies and 
semlrfars on changing economic, legal, and regulatory conditions affecting Industry. 



CODSIA'S MAJOR OBJECTIONS 
TO THE 

DOD REVISED INTERIM REGULATION ON 
TECHNICAL DATA AND COMPUTER SOFTWARE. 

(OCTOBER 1988) 

1. DFARS 227.471 Definitions. 

Certain language changes recommended in our letter of September 30, 
1988, have been applied entirely out of context by the DAR Council. For 
example, the DAR Council attributes the deletion of the word "directly" · 
from the definition of "Developed Exclusively with Government Funds" to 
an industry comment, without incorporating industry's total 
recommendation. 

The present lahguage is subject to multi~le interpretations, could 
lead to unreasonable demands for information from contractors, and will 
cause an unreasonable increase in the administration and policing of data 
requirements and rights. Specifically, the language could result in 
Government demands for rights in techni~al data for highly proprietary 
design systems technology or manufacturing systems technology developed 
at private expense and merely used to design or produce military products 
or processes. This definition could inappropriately sweep in not only 
proprietary data and software depicting the item, component or process 
being acquired but also design systems technology and manufacturing 
systems technology generally developed by indirect and private expense 
funds for use over developing companies' entire product line. These 
types of technical data and computer software should not normally be 
acquired by the Government, but when acquired should only be acquired 
with limited rights. 

If the changes to definitions recommended in the attachment to our 
letter of September 30, 1988 are not accepted, we urge that the 
definitions offered by OMB in their letter of June 29, 1988 to DoD for 
"Developed Exclusively with Government Funds" and "Developed Exclusively 
at Private Expense" be adopted. In either event, the definition of 
"Required for the Performance of a Government Contract or Subcontract", 
should be deleted. 

2. DFARS 252.227-7013 Agreement on Limited Rights Data. 

As current policy statements dictate, it is a statutory requirement 
for both parties to reach negotiated agreements regarding the rights with 
which technical data will be delivered. The basic·252.227-7013 data 
rights clause at subparagraph (b)(3)(ii) permits the parties to agree on 
which data the Government shall obtain with limited rights. The purpose 
of such an agreement, as we see it, is; a) to avoid later disputes as to 
whether certain items, components and processes were ever "developed" (as 
that term is now defined), and b) to enable contracting where there are 



insufficient past records to prove that the technical data was developed 
at private expense. If mutual agreements resolving such issues are to be 
meaningful and encouraged, then they should not be subject to being set . 
aside pursuant to the contract clause at 252.227-7037 concerning 
validation proceedings. 

Further the phrase "for a specified period of time", should be 
deleted from 252.227-7013 (b)(3)(ii) as well as in the first paragraph of 
the "limited Rights legend" following (b)(3)(iii). Time limits may be 
negotiated, but are not statutorily or otherwise required. 

3. DFARS 252.227-7013 - Minor Modifications. 

Insert the words "including minor modifications thereof" after the 
words "private expense" in (b)(3)(i) of this clause. This achieves. a 
more equitable balance between the rights of the Government and 
contractors and brings the regulation in closer conformity with the FAR. 
Additionally, the reference in this same subparagraph to "(a)(1)" should 
be a reference to "(b)(1)." 

4. Procedures for Identifying Minimum Government Data Needs. 

lhe policy section of 227.472-2(a) has a direct reference to DoD 
Directive 5010.12 for guidance to Government procurement personnel on 
identifying minimum Government needs. The current versiori of this 
directive was issued in 1968 and it is undergoing revision. Because the 
extent of Government acquisition is critical to the entire data rights 
issue and the matter is most complex, we believe that defining minimum 
Government data needs should be stated in the regulation and not in a DoD 
directive. 

5. Private Expense Data Not Pertaining to Developed Items, Components or 
Processes . 

. 10 U.S.C. 2320 (a)(2)(B) protects contractor technical data 
6 pertaining to items and processes developed exclusively at private 
expense", but does not limit protection exclusively to such technical 
data. Section 2320 (a)(1) recognizes that there are other contractor 
rights in technical data which are to be protected. Since there is no 
legal restriction or expressed policy justification for this definition 
to be so limited, the words •pertaining to items, components or 
processes• in 227.472-3(b)(1), 252.227-7013 (b)(3)(i) and ALTERNATE II 
(b)(2)(i) must be deleted. 

Alternatively we recommend .a new category of technical data subject 
to ·limited rights, comparable to 252.227-7013 (b)(J)(ii) for unlimited 



rights data, be provided at 252.227-7013(b)(3) for technical data 
resulting directly from the performance of experimental, developmental or 
research work which was not specified as an element of performance under 
a Government contract. 

6. DFARS 227.475-2 and 252.227-7027 Deferred Ordering of Technical Data. 

The deferred ordering clause should be deleted in its entirety. It 
is unworkable in conjunction with the notification and listing 
provisions. If the clause is to be retained, procedures for dealing wit~ 
the notification and listing requirements need to be clearly set forth 
and must be consistent with the application of other requirements of the 
regulation. Preferably the technical data to be delivered should be 
limited to what is called for in the Contract Data Requirements List. 

7. DFARS 227.473-1 Procedures for Establishing Rights in Technical Data. 

In paragraph (b)(1) of 227.473-1 the words "unless there are grounds 
to question the validity of the assertion", should be deleted. The 
validation procedures of the regulation should be the sole mechanism to 
resolve questions regarding the justification for assertion of rights in 
technical data. 

8. DFARS 227.473-l(d) and 252.227-7013 (b) Standard Non-disclosure 
Agreements. 

To the extent that a standard non-disclosure a~reement is provided 
for in the regulation, the agreement should be between the recipient of 
the data and the holder of the rights, and should be consistent with 
commerical practices, allowing for the statutory exceptions associated 
with federal contracting. 

9 .. DFARS 227.473-6 and 252.227-7013(i) Subcontractor Rights. 

The procedures in the regulation concerning a prime contractor's 
responsibility for its subcontractors encourages confrontation and 
potential litigation between prime contractors and their subcontractors, 
rather than facilitating the negotiation of rights in data. As a 
minimum, we recommend that the identical sentence at 227.473-6(b) and· the 
clause at 252.227-7013(i)(6) be deleted. The remaining language is 
sufficient to recognize the important relationship between prime 
contractors and their subcontractors. 

10. DFARS 227.472-3(a)(2) Exception to Unlimited Rights -Government 
Purpose License Rig~ts. 

The time periods for expiration of limited rights which were 



authorized as negotiation objectives under 10 USC 2320 (c) provide for 
subsequent use of technical data only for "U.S. Government purposes", not 
"unlimited rights" as provided for in 227.472-3(a)(2)(i). Since there is 
not a statutory prescribed time limit for Government Purpose License 
Rights, nor a statutory requirement dictating that there always be a time 
limit on limited rights, the regulation and policy of the revised 
regulation appears to be unduly confiscatory and must be changed to 
reflect the flexibility provided by statute. 

11. DFARS 227.473-2 Prohibitions. 

10 USC 2320(a)(l) provides that the regulation shall not "impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law." This statutory 
prohibition.should be listed under 227.473-2. 

12. DFARS 252.227-7018 Restrictive Markings on Technical Data. 

The provision in (b)(3) of this clause imposes a costly and 
burdensome obligation on the contractor to "review" its subcontractors• 
procedures for controlling the restrictive markings on technical data. 
Instead of a review, we suggest that it is sufficient for subcontractors 
to provide a representation to the party to whom they submi.t their data 
that they have such procedures. 

Additionally, to be consistent with 227.473-1(d)(iii)(5), the words 
in 252.227-7018 (b)(4) "subject to other than unlimited rights", should 
be changed to "furni$h~d to the contractor by the Government". 

13. OFARS 227.473-3(e) and DFARS 252.227-7013(f)(2) Legend Marking. 

Many contractors have commercial restrictive legends preprinted on 
me~ia used for technical data. A contractor's commercial legend should 
not be considered· an unauthorized marking if the contractor applies the 
Government-authorized markings and a transition legend, rather than 
requiring the contractor to delete the commercial legend and then apply 
the "authorized" legends. These provisions should be amended as follows: 

"The conmercial restrictive legend of a contractor 
or subcontractor.shall not be considered a non­
conforming marking if the following transition 
legend is also applied to the technical data: 

Notwithstanding any other restrictive 
legend appearing on this technical data, the 
Government shall have (Unlimited Rights/Limited 
Rights/Government Purpose license Rights) in 
technical data pursuant to (Contract No. and Contractor)." 



14. OFARS 227.472-3 Rights in Technical Data. 

In the definition of unlimited rights, the OAR Council has deleted 
the statement that data which is not identified in a list in the contract 
becomes unlimited rights data. However, the policy is still ambiguous, 
since the last paragraph of 227.472-3(c) still states that the Government 
shall have unlimited rights in technical data for which the contractor 
fails to provide notice under 252.277-7013(j). Furthermore, 
52.227-7013(k) states that technical data and computer software shall not 
be tendered with other than unlimited rights, unless it is part of the 
list. This may again imply that, if data is not part of the list, then 
it becomes unlimited rights data, contrary to the Government's own 
statement of intent in the revised regulation. It is our view that 
notification should be sufficient and the contractor should have without 
reservation the right to amend the list unilaterally. 

15. OFARS 252.227-7037 Validation of Restrictive Markings on Technical 
Data. 

In line with our comments in Item 2 of this Attachment relative to 
meaningful advance agreements on rights in data, we suggest a change to 
252.227-7037 be made. Our recommendation is to add a new paragraph 
(d)(5) to this clause as follows: 

"(5) A restrictive marking shall not be challenged 
if the Contracting Officer and the contractor or 
one of its subcontractors have reached an agreement 
regarding greater rights in technical data granted 
the contractor or rights granted the Government" 

16. Computer Software. 

a. The 'distinction in the policy at 227.471 and in the clause at 
252.227-7013 between commerica1 and non-commerical computer software is 
neither necessary nor appropri~te. The Government has no practical 
reason to require greater rights in not-yet-widespread software than it 
needs in software commercially distributed. The confusion that is 
created with respect to rights in privately developed software by 
differentiating as above, should be eliminated. The interests of the 
Government and industry should be balanced by a uniform policy and 
regulation that permits all privately developed software to be delivered 
with restricted rights, and computer software developed with Government 
funds to be delivered with Government Purpose License Rights without any 
time limitation. This would conform the regulation to the report on the 
Government/Industry recommendations of the Software Engineering Institute. 
We also recommend consideration of the views expressed on software 
licensing in the "Report of Workshop on Military Software", submitted to 
the Defense Science Board on July 1, 1988. 



b. Other recommendations to clarify and improve the treatment of 
computer software in the revised regulation if a separate regulation 
is not issued, are reflected below. 

o The definition of computer software should be amended to 
include source code. This is essential to avoid uncon­
scionable dissemination of source code throughout the 
Government. 

o The definitions of "developed" and "at private expense" should 
extend to computer software, as well as hardware-related 
technical data. 

o In 227.471, computer software should be added to the 
definitions of "Developed" and "Developed E~clusively at 
Private Expense". Without this change there would be 
continuing uncertainty in many areas of the regulation. 
Consider, for example, 227.481-2(b)(4) and 252.227-7013(b)(3), 
both referring to computer software developed at private 
expense. 

o Compare paragraph (d) of the definition of "Restricted Rights" 
in 227.471 with 227.481-1(a)(l) and (2). Where computer 
software results directly from development required under a 
government contract but is merely a modification or derivative 
of software previously "Developed Exclusively at Private 
Expense", the Government should not acquire unlimited rights. 
We recommend adding a subparagraph (6) at the end of 
227.481-1(a) as follows: 

"(6) If work specified as an element of performante 
in a Government contract includes or requires modifi­
cation, enhancement or improvement of computer software 
previously developed excl.usively at private expense, the 
Government shall acquire only "restricted rights" in the 
derivative software resulting from such work." 

o In 227.481-1; revise the paragraph as follows: 

In paragraph (a)(l) delete the phrase "or generated as 
part of". This change is necessary for 
consistency with 252.227-7013(c)(2)(i). 

In paragraph (a)(2) delete the word "generated" and 
insert "developed in the course of and". · 

o In 252.227-7013(c)(2)(ii), revise the subparagraph as 
follows: 

"Computer software required to be developed under a Government 
contract or subcontract or developed during and a necessary 
part of perfonming a Government contract or subcontract." 



This change is necessary because computer software 
is not included in the definition of "Required for the 
Performance of a Government Contract or Subcontract," in 
227.471. 

o At the end of 252.227-7013(e)(l), insert the following: 

"as are expressly set forth in a license agreement made part 
of this contract, as required by subparagraph (c)(l)(i) above." 

o DFARS 252.277-7013(f) Removal of Unjustified and Nonconforming 
Markings. 

Computer software should be subject to the same validation 
procedures as other types of techni~al data. This can be 
accomplished by adding th~ words ncomputer Software" after the 
words "Technical Data" in the title of (f)(l) and (2), ~dding 
the words "and computer software" after "technical data" in the 
body of (f)(l), and by deleting {f)(3) of the referenced clause. 



COGR COUNCil. ON GOVERNMENTAL RELATIONS 
·One Dupont Circle, N.W., Suite 670 

Washington, D.C. 20036 
organization of research universities (202) 861-2595 

BOARD OF MANAGEMENT 

MARVIK E. ESEL 
Chair:-:-. en 
Unive:si:y of Vlisconsin 

Past Chcir:::c::-: 

DONft.LD R. EALD~.·:;N 

Un!ver:::::y c: '.'.'cs!-.:::-:;;:on 

DEN!\IS v:. BARNES 
Unive:sity c: Virg:::1ia 

DE!:~·:iS F. r::c:·_;G:-::::?.TY 
Ur::·:ers:ty ci S:c~:::er:1 

FF.EDE?.:CK ? .. FO~:; 
F·~::: ·...:~ ·-· :-.: ·:e-: s: ~:· 

TP.C!.:t.S !.~. G?.;..:sy 
~·!'.:·:-::£:ty == iex::s Syste:-:-. 

"':::::.;:..: K :::::ss 

EI::'·.'.'A?.::: L. !.:::::CO~:::Y 
\'.'::s!-.:::1;;:::-: :_·r::·::rs::y 

WAR?.:::·: R. l.·:.:.:::::;::;.; 
Io·,o:c S:::::-:" t::-.:·:er:::i:y 

CP.A::::..:::::. v:. !.: . .:..:-:-!E'.'."S 
U:-::·:-::s::y c: ::::_:::;en 

A?.:IS ].~. s;..'.'CEY 

Al~!\E 1.:. SIGEr.STAD 
Ccrne;ie t-.:e:J:r: U::i\·ersity 

JANET D. SWEET 
Stcn:ord University 

FRANK R. TEPE, Jr. 
Unive:s::y c! Cincinnati 

RICHARD A. ZDANJS 
Case Western Reserve 
University 

EXECUTIVE DIRECTOR 

MILTON GOLDBERG 

ASSISTANT EXECUTIVE 
DIRECTOR 

THARINA PHILLIPS 

Mr. Charles Lloyd 
Executive Secretary 

November 28, 1988 

Defense Acquisition Regulatory Council 
ODASD(P)/DAR 
OASD, P&L (MRS) 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303 

Dear Mr. Lloyd: 

The Council on Governmental Relations (COGR) welcomes 
the opportunity to comment on the revised interim rule that 
supersedes the interim rule published in the Federal 
Register, April 1, 1988. This is DFARS Subpart 227.4-
Technical Data, Other Data, Computer Software, and 
Copyrights. 

We appreciate the DAR Council's positive response to 
comments received on the first interim rule. The revised 
rule is somewhat improved. We also appreciated the Council's 
recognition that the eventual final rule will be further 
improved by soliciting another round of public comment. 

Before offering a few specific comments on the revised 
interim rule, we wish to restate the key elements of COGR's 
position on this matter. We believe it is in the best 
interest of the government. and the academic community to have 
a single government-wide policy concerning technical data, 
software, and copyrights arising in federal agreements with 
colleges and universities. Further, we believe that such a 
policy should parallel the government patent policy. It is 
clear the P.L. 96-517 as amended by P.L. 98-620 has 
facilitated stronger research relationships and technology 
transfer linkages between universities and industry. The 
effective ·transfer of university technology to the 
marketplace requires a federal policy for technical data, 
software and copyrights which parallels that for patentable 
inventions. Many technologies being pursued on university 
campuses today are an inseparable combination of inventions, 
technical data and computer software involving property 
rights other than patents. Nuclear magnetic resonance 
imaging devices, artificial intelligence technology and 
integrated circuits are examples. Technology transfer by 
universities is impeded unless the same presumption of 
contractor ownership applies to technical data and to 
software as to patentable incentives. Only through such 
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Novembe, _a, 1988 · 
Page Two 

symmetry of federal policies can we achieve the results 
intended in the April 10, 1987 Executive Order "Facilitating 
Technology Transfer." 

The specific changes/additions proposed by COGR are 
shown in Attachment A. We would be pleased to furnish more 
detailed analysis or arrange discussion with representatives 
of member universities if that would be useful. 

Sincerely, 

f!:!:lfPf 
Attachment 
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Comments on DAR Case 87-303 

ATTACHMENT A 

I. At 227.475-8 Publication for sale, add the following words in quotes 
below: 

Alternate(OCT 1988) may be used in research contracts when "the 
contractor is a university or nonprofit organization with an 
effective transfer program or with other contractors when" ... 

2. At 227.472-1, create a new (c) as shown below and relabel subsequent 
paragraphs: 

"(c) University interests 

Universities' interests are similar to those of commercial and 
some nonprofit contractors except that universities generally rely 
on licenses to third party companies to commercialize technologies 
they develop." 

3. At 227.472-3(a)(2)(ii)(B), revise (B) by revising the words as shown 
below: 

"(B) Technical data generally will be published" ... 

4. At 227.473-1(c), add the new item (iii) shown below and renumber 
subsequent paragraphs: 

"(iii) Whether the contractor is a university with an effective 
program to license its technology to industry." 
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Digital Equipment Corporation 
10003 Derekwood Lane 
Lanham, Maryland 20706 

Mr. Charles w. Lloyd 
Executive s•cretary 

November 28, 1988 

Defense Acquisition Regulatory Council 
ODASD (P)/DARs, Room 3D139 
The Pentagon 
washington, D.C. 20301-3062 

Ref: DoD Interim Regulation "Part 227 - Patents, 
Data, and Copyrights." 

Dear Mr. Lloyd: 

Digital Equipment Corporation is pleased to provide comments 
on the DoD Interim Regulation which deals with the 
acquisition of technical data and computer software. While 
we are pleased that this latest draft of the regulation 
contains improvements over previous drafts, we believe that 
there is still much work to be done before a clear and 
unambigous regulation is issued. In that regard we 
recommend a joint Government and contractor working group 
with the responsibility of resolving this issue once and for 
all. Digital Equipment Corporation is very interested to 
work on such an effort. 

In the meantime, we provide, as an attachment hereto, some 
preliminary observations dealing with the regulation's 
treatment of computer software. 

we would appreciate the opportunity to meet with you. to 
discuss our specific comments. 

Sincerely, 

D~A~~ORPORATION 

Jeffrey H. Schneider 
Counsel 
Government Systems Group 

JHS: ja 
Attachment 

cc: Kieran Bustamante 



COMMENTS ON DOD INTERIM RULE ON DATA RIGHTS 

1 UE: ENCOURAGE COMMERCIALIZATION 6F CUSTOM DEVELOPED COMPUTER SOFTWARE 

DISCUSSION: The interim rule provides additional procedures and criteria 
for contractors to obtain exclusive rights in technical data in 
consideration of Executive Order 12591, entitled "Facilitating Access to 
Science and Technology." However, the rule fails to provide such procedures 
and criteria for software except for software developed under the SBIR 
program. To encourage contractors to expend resources in developing custom 
software for the DOD, it is essential that contractors be able to 
exclusively exploit.the technology developed under DOD contracts. 

Without a means to restrict the use of cu~tom software in the commercial 
marketplace and prevent the developer's competitors from obtaining access 
to the proprietary portions of the software, software that is custom 
developed for the government and conveyed with unlimited rights, cannot be 
effectively commercialized. Consequently, only the government obtains the 
benefit of the software. 

The current DFARS, including the interim rule, does not readily facilitate 
commercilizing software that is custom developed for the government. The 
only way to obtain exclusive commercial rights under the current rule is 
to negotiate a special agreement with the Agency. Such a negotiation would 
probably require a DFAR deviation, an expensive, time consuming process. 

Government Purpose License Rights (GPLR) are currently only applicable to 
computer software developed under the SBIR program. Applying GPLR to all 
c software would encourage and expand commercial utilization of 
s re developed under DOD contracts. GPLR would give the government a 
r ty free right to use the software for government purposes only, and to 
permit others to do so, while giving the developer a means and incentive to 
commercialize the software. Commercialization of software developed for 
the DOD is consistent with Executive Order No. 12591 and can be facilitated 
by simply making Government Purpose License Rights available for both SBIR 
and non-SBIR software. 

RECOMMENDATION: Encourage commercialization of software which is custom 
developed for the government by extending Government Purpose License Rights 
(GPLR) to both SBIR and non-SBIR software. 

2.·ISSUE: PROTECTION OF PRIVATELY DEVELOPED COMPUTER SOFTWARE MODIFIED 
UNDER GOVERNMENT CONTRACT 

DISCUSSION: The development of custom or other newly developed software 
under a government contract is often time consuming and expensive when 
compared to buying commercial off the shelf software or buying commercial 
products and modifying them to meet agency needs. Most agencies develop 
software only when a commercial product with the required functionality is 
not available. Often, commercial products can be modified to conform to an 
agency's unique requirements at relatively minor expense, saving the 

rnment time and money that would be spent developing new software. It 
nerally agreed that the government benefits greatly from the readily 
able support and maintenance associated with privately developed 



unately, under the existing regulations, contractors proposing to 
modify software developed at private expense during performance of a 
Government contract risk surrenduring to the Government unlimited rights in 
both the Government funded modifications and the underlying privately 
developed software itself. This has the effect of deterring offers and 
sales to the Government. 

The interim rule addresses this issue at-DFARS 227.481-2(b)(4) which states 
that where computer software developed at private expense is modified under 
a Government contract, "only that portion of the resulting product in which 
the original product is recognizable will be deemed to be computer software 
developed at private expense to which restricted rights may attach." This 
language, though helpful, is not dispositiv~. There is no clear definition 
of urecognizable" and no guidance as to how much if any of the underlying 
software can be modified and still be considered "recognizable." The 
dearth of case law in this area merely underscores the need for more 
definitive guidance in the DFARs·on this issue. 

The interests of both ikaustry and Government would be served by 
implementing a new regulation clearly stating that where privately 
developed computer software is modified as a necessary part of performing 
under a Governent contract, the data rights of the original, underlying 
computer software shall not be affected. The data rights of the end 
(modified) product would then be determined in accordance with the 
applicable acquisition regulation. 

ing this clear, unambiguous standard for Government funded 
ications to privately developed software would allow the Government to 

ava 1 itself of the benefits of using commercial computer software. 
Industry would be provided with an incentive to explore the increased use 
of.commercial computer software in response to Government requirements as 
an ·alternative to the expensive and time consuming process of developing 
custom software. At a minimum, industry would no longer be deterred from 
proposing the modification of their best and most proprietary computer 
software under Government contracts. 

RECOMMENDATION: Amend current acquisition regulations to ensure absolute 
protection of privately.developed computer software which is to be modified 
under a Government contract. 
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Allied-Signal Inc. 
Law Dc.Da·tment 
P.O Box 2245R 
Mo~ris:cN:r:. NJ 07960-2245 

November 28, 1988 

Defense Acquisition Regulatory Counsel 
c/o OASD (P&L) (MRS) 
Room 30139, The Pentagon 
washington, D.C. 20301-3062 
Attention: Mr. Charles w. Lloyd 

Executive Secretary 

Dear t-1r. Lloyd: 

While there are many problems with the proposed interim 
regulations on Rights in Technical Data published in the 
Federal Register on October 28, 1988 over which Government 
and Industry representatives may disagree, I would like to 
offer a suggestion which I believe would be acceptable to 
both sides. As explained below, it is not possible in the 
proposed interim regulations or in the previous regulations 
to determine the exact limited rights legend to use. The 
regulations should clearly point out where the legend starts 
and where the legend ends. Further the policy and procedure 
portion of the regulations should point out that the limited 
rights legend provided in these latest clauses is acceptable 
for use on technical data which is provided with limited 
rights under contracts containing any of the earlier 
clauses. 

Refer to page 43711 of the Federal Register and note 
the word "hereof" marked in yellow in the sixth paragraph 
beneath the bold faced designation limited rights legend. 
Using the word hereof could lead one to believe that all six 
paragraphs are part of the limited rights legend. With the 
frequent changes to the limited rights legend it is very 
difficult to tell which legend is to be used. Please give 
us a break and change the DFARS so we can at least tell with 
certainty where the legend ends. This can easily be 
accomplished by adding an indication, as I have marked in 
red, at the end of the second paragraph specifying-End of 
Legend. Also the previously discussed word "hereof" should 
be corrected to read "thereof". 



Similar changes should be adopted where appropriate for. 
the Government Purpose License Right legend and the 
Restricted Rights legends. These proposed changes are 
fairly simple and they would make it a lot easier. to 
identify and, when appropriate, apply the correct legend. 

HGM/jm 

-2-
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(i) Technical data pertainina to items. 
cotnJXme.ntJ. processes or computer software 
:lev~elotled exclusively at private expense. 

for data in the categories in (a)(t) 
above; 

(ii) Technical data that the parties have 
agreed will be subjet;t to limited rights for a 
specified period of time: and 

(iii) Teclutical data listed or described in a 
license agreement made a part of the contract 
and subject to conditions other than those 
described in the definitions of limited rights. 
Notwithstanding any contrary provision in 
the license agreement. the Government ahall 
have the righta included in the definition of 
.. limited rightJ" in paragraph (a)(tS) above. 

Limited rights will remain in effect 10 long 
•• the technical data remains unpubliahed 
and provided that only the portions of each 
piece of data aubject to limited rishta are 
identified (for example, by circling. 
underacoring. or • note). and the piece of 
data ia marked with the lesend below 
CC!'!tain!r-d- . 

(A) The number of the prime contract under 
which the technical data is to be delivered; 
and 

(B} The name of the Contractor and/ or any 
subcontractor aaserting limited rights. 

(C) The date the data will be subject to 
unlimited rishtt (if applicable). 

Limited Rlgbtl Lesead 
Contract No.---------­
Contractor::-----

rights shall be effective until (insert 
). thereafter the limited rights will 

the Government shaD have 
rightJ in the technical data. 

The restrictions governing the use and 
disclosure of technical data marked with this 
legend are set forth in the definition of 
"limited rights" in paragraph (a)(t5) of the 
clause at 252..227-7013 of the contract listed 
above. ( E ,__. D e; F L r b 'E ~J D.) 

For technical data which the parties have 
agreed will be subject to limited rightt for a 
specified time period. lnsert the agreed upon 
date. If the limited rights are not subject to an 
expiration date, so indicate. 

For technical data which the parties have 
agreed will be subject to rights other than 
those described in tbe definitions of limited 
rights or CP'.. . .R m pti•agrapn (a)(J.S} and 
(a)(lf) above. insert the foUowins statement 

"In addition to the minimum rights 
described in the definition of limited fiahtJ in 
DFARS clause at 252.227-7013. the 
Go·nmment shall have the rights describid 
in the license or agreement made a part of 
Contract No.---·" . 

Tbia legend. together with the indica tiona 
of the portions of thia data which are aubject 
to limited rights. ahall be included on any 
reproduction hereof which includes any part 
of the portions subject to auch limitations. 
This technical data will remain tubject to 
limited rights only so lema aa it remaina 
.. unpublilbed" aa defined in paragraph (a) 
above. 

Rishu in Computer Software-(1) 
Rishu. (i) The Government shaU 

righta in computer software, 
described in a license agreement 

made 8 part of this contract. which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement. the Government shall have the 
rights included in the definition of "restricted 
rights" in paragraph (a)(t7} above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Reatric:tecl Righta Leaend 
Use, duplication or disclosure is tubiect to 

restriction• alated in Contract No. __ 
with (Name of Contractor) and the related 
computer aoftware documentation indudea a 
prominent statement of the restrictions 
applicable to the computer software. the 
Government shall have unlimited riahtl in the 
aoftware. The Contractor may not place any 
legend on computer software restricting the 
Government'• righta in tuch aoftware unleaa 
the restrictions are aet forth in a UceDH 
agreement made s p.:!rt o! tl·ia ~=!~'6-.t .,.·ior . 
to the delivery date of the software. Failure of 
the Contractor to apply • restricted rights 
legend to the computer toftware shaU relieve 
the Government of liability with respect to 
the unmarked aoftware. 

(ii) Notwithstanding subparagraph (c)(t)(f) 
above. commercial computer software and 
related documentation developed at private 
expenae and not 1D the public domain may be 
marked with the following Lesend: 

Rettrictecl Riglatl LepDd 
Use. duplication. or disclosure by the 

Government il 1ubject to restrictiona as set 
forth in subparagraph (c)(l)(ii) of the Rights 
in T~hnical Data and Computer Software 
clauae at DF ARS Z52.W-7013. 

{Name of Contractor and Address) 
When acquired by the Government. 

commercial computer aoftware and related 
documentation 10 leaended shall be subject 
to the following: 

(A) Title to and ownership of the toftware 
and documentationahaU remain with the 
Contractor. 

(B) User of the aoftware and 
documentation ahaU be limited to the facility 
for which it ia acquired. 

(C) The Government shall not provide or 
otherwiee make available the software or 
documont&rton. 0!' all)'' portion thenof. in any 
form. to any third party without the prior 
written approval of the Contractor. 'l1lird 
parties do not include prime contractol"'. 
subcontractors and asentt of the Covermllent 
who have the Govemment'a permiaaion to 
uae the Ucenaed aoftware and documentation 
at the facility, and wbo have asreed to ute 
the licensed aoftware and documentation 
only in accordance with theae restrictiont. 
This provision don not limit the n,ht of the 
Government to uae toftware, documentation. 
or information therein. which the· 
Government baa or may obtain without 
restrictiona. 

(D) The Government ahall have the ri&ht to 
uae the computer software and 
documentation with the computer for which it 
is acquired at any other facility to which that 
computer may be transferred; to use the 
computer software and documentation with a 
backup computer when the primary computer 

ia inoperative: to copy computer programs for 
aafekeeping (archives} or backup purposes; 
and to modify the software and 
documentation or combine it with other 
ioftware. Provided, that the unmodified 
portions shall remain subject to these 
restrictions. 

(%) Unlimitlld Riahtt. The Government shall 
have unlimit•d rights in: · 

(i) Computer aoftware resulting directly 
from performance of experimental. 
developmental or research work which was 
specified aa an element of performance in 
this or any other Government contract or 
aubcontract 

(ii) Computer software required to be · 
on,lnated or developed under a Government 
contract. or aenerated as a necessary part of 
performing a contract: 

(ill) Computer data beset. prepared under a 
Government contr11ct, constst;.n~ rt.! 
information auvpllt:d by the Government. 
information in which the Government has 
unlimited riptl, or information which is in 
the pubUc domain; 

(iv) Computer toftware prepared or 
required to be delivered under this or any 
other Government contract or aubcontract 
and conatitutiq conectioni or ch8D8es to 
Covemment-furniahed computer eoftware; 
ud · 

(v) Computer software which ia otherwise 
publicly available, or baa been. or it normally 
released. or cliacloaed by the Contractor or 
tubcontractor without restriction on further 
release or diaclo;ure. 

(d) Technical Doto ond Computer Software 
Previously Provided Without Restriction. 
Contractor shall assert no restrictions on the 
Govemment'a rights to uae or disclose any 
data or computer toftware which the 
Contractor baa previously delivered to the 
Government without restriction. The limited 
or restricted rights provided for by thia clause 
lbaU not impair the right of the Government 
to uee aimilar or identical data or computer 
software acquired from other tources. 

(e) Copyrishtl. (1) In addition to the rights 
II'&Dted under the provisions of parqrapha 
(b) and (c) above. the Contractor hereby 
aranta to the Government • nonexclusive. 
paid-up licenae throuahout the world. of the 
ICOp<! df:i f;. ili below, under any cop)'rtsht 
owned by tbe Contractor. in any work of 
authorahip prepared for or acquired by the 
Government under thit contract. to reproduce 
the work in copin or phonorecords. to 
diatribute copiea or phonorecordt to the 
public. to perform or display the work . (0 
pubUcly, ud tc. prepare derivative works 
thereof. and to ~~ va othera do ao fw C · 
Govemment purpote1. With rnpec:t to 
tecbn.ical data and computer aoftw8N ill 
which the GovemmeDt bw UDlimited ft&hta, 
the Ucenae aball be of the aame acope a the 
ri&bta tet forth in the definition of ''unlimited 
rtahta" in (a)(l9) above. With rnpect to 
technical data in which the Government has 
Umited n,hta. the acope of the license il 
limited to the n,hta aet forth in the definition 
of .. limned righta". With respect to computer 
aoftware which the parties have agreed will 
be furnished with restricted righta.. the scope 
of the license ia limited to such rights. 
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Aerospace and Defense Division 
Aircraft Wheel and Broke Operations 
P.O. Box 3AO 
Troy. Ohio A5373 
(513) 339-3811 

FAX 513-339-3813 
TLX2880A3 

November 23, 1988 

DEFENSE ACQUISITION REGULATORY COUNCIL 
Attn: Mr. Charles w. Lloyd, Executive Secretary 
DAR Council. 
ODASD (P)/DARS 
c/o OASD (P&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

Ronald W. Hodges 
General Manager 
Military Programs 

SUBJECT: DAR CASE 87-303, INTERIM RULE ON RIGHTS IN 
TECHNICAL DATA 

As we indicated in our letter of May 24, 1988 which commented 
on the April 1988 Interim Rule, we develop our products at our 
expense to protect our market. We are a member of the 
Proprietary Industries Association and endorse the 
Association's comments dated November 23, 1988 on this issue. 

We are not yet convinced the data rights regulations properly 
or adequately recognize and protect a Contractor's proprietary 
property rights in data. 

We appreciate the opportunity to comment on this most important 
subject. 

Sincerely, 

~~~es 
ph 88-124 

cc: Proprietary Industries Association 
220 North Glendale Ave, Suite 42-43 
Glendale, CA 91206 



HARVARD UNIVERSITY 
OFFICE FOR SPONSORED RESEARCH 

November 23, 1988 

Mr. Charles w. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL)(MRS) 
Room 3Dl39, The Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

[mWJ 
\@Y 

HoLYOKE CENTER, FouaTH FLooll 

1350 MASSACHUSETTS AVENUE 

CAMBRIDGE, MASSACHUSETTS 02138 

I write to provide Harvard University's comments on the interim 
rule published at 53FR43698 regarding Patents, Data and 
Copyrights. 

In general, we find the rule to be a re~soned attempt to 
formulate a regulatory approach to technology transfer under DOD 
contracts. 

However, we would like to make several suggestions for rev1s1ons 
which recognize the unique concerns of educational institutions. 
As you know, a significant portion of the basic research funded 
by the Department of Defense· is performed by educational 
institutions and these institutions can (and should) play a major 
role in the dissemination of the results of federally funded 
research. 

Our suggestions are as follows: 

* Under 227.472-l(b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to.the industrial sector and government 
policy should not inhibit that transfer.• 

*Under 227.472-l(c)(2) -Add the underlined phrase so that the 
second sentence reads as follows: 



"When the Government pays for research and development, it has an 
obligation to foster technological progress through wide 
dissemination of the information by the Government or through 
technology transfer programs conducted by the contractor and, 
where practicable, to provide competitive opportunities for other 
interested parties." 

* Minimum government needs. Under 227.472-2(a), add the 
following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items; 
components or processes to be competitively acquired or needed 
for repair, overhaul or replacement, DOD will encourage 
dissemination and commercialization by the contractor." 

*Technical data. In the clause at 252.227-7013 under (b)(l), 
Unlimited Rights,· (and in the text at 227.472-3(a)(l)), revise 
(i) and (ii} to add the underlined language: 

"(i) Technical data pertaining to an item, component, or 
processes which has been or will be developed exclusively with 
G·overnment funds provided the contracting officer has identified 
a specific need for the data and that need cannot be met through 
other means." 

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or r~search work where delivery of 
such data was specified as an element of performance under a 
Government contract or subcontract." 

* Computer software. In the clause at 252.227-7013, under 
.(c)(2), Unlimited Rights, revise (i) and (ii) by adding the 
underlined language: 

"(i) ·computer software resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such software was specified as an element of performance in this 
or any other Government-contract or subcontract." 

"(ii} Computer software required to be originated or developed 
under a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance." 

*We recommend that 227.472-3(a}(2)(ii)(B) be omitted and a new 
section added: 

a(iii} When the government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing 
the data, the contracting officer will accept Government Purpose 
License Rights, which will expire after a specified period of 
time." 
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We. agree that some revisions to the earlier rules that are 
incorporated into the current regulations exhibit a better effort toward 
balancing the interests of the government and the contractor in this area of 
rights in technical data. However, in our opinion the revisions, read within 
the context of the entire set of rules, generally represent an inadequate, 
significantly deficient effort to cure the fundamental and specific problems 
associated with the April 1 interim rules, which we noted in our earlier 
statement. 

We are specifically concerned that the regulations continue to 
illustrate an unwillingness by DOD to ascribe to a full adheren~e to ~nd 
implementation of congressional policy in this area. That is, a policy that 
encourages innovative technology and permits contractors to retain, not 
release, their rights in technical data; a policy which dictates that the 
government obtain only those rights in technical data that are necessary to 
meet the government's minimum needs. In this regard, the interim rules remain 
fatally flawed. 

Balance of Government and Contractor 
Interests Remains Tipped 

As suggested earlier, we find that there have been no dramatic 
changes from the posture of the April 1 interim rules in the October 28 
interim rules to demonstrate a more conscious balancing of interests between 
DOD and the contractor. Although we commented extensively on this issue in 
our previous statement, we can find no significant improvement in this latest 
rule revision sufficient to allay genuine fears of contractors that their 
legitimate proprietary interests in technical data are not being effectively 
and adequately protected. The government's acquisition of limited rights in 
proprietary technical data through a negotiated license agreement, together 
with subsequent execution of nondisclosure agreements by other contractors 
(who are also commercial competitors), may be an adequate mode of protection 
for the restricted exchange of proprietary data in some instances, but 
certainly not in all instances. Other methods to achieve an acceptable 
exchange of needed pioprietary technical data should be incorp6rated into this 
regulatory coverage. While there is some oblique reference to other methods, 
the guidance provided is at best marginal. 

Furthermore, there is some indication that the already skewed nature 
of the current regulatory scenario for protection of contractor proprietary 
technical data has been made worse due to a newly written provision in the 
October 28 interim rules. Subpart 227.473-6, •subcontractor rights," places, 
in a perfunctory manner, the entire burden of protecting subcontractor rights 
in proprietary data upon prime contractors. Following this proclamation, the 
provision concludes with an equally extraordinary contractor-imposed waiver: 
"(b) The prime contractor may not use its obligation to recognize and protect 
subcontractor rights in technical data as an excuse for failing to satisfy its 
contractual obliga·tions to the Government. • The intent apparently is to place 
total responsibility ~nd risk upon prime contractors for protection of 
subcontractor rights in proprietary data. 

This entire provision, Subpart 227.473-6, especially in light of its 
concluding statement, ignores legal and actual business realities. If, for 
example, the government insists upon certain data rights within the ownership 
and control of a subcontractor and the prime contractor is not able to elicit 
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unlimited or limited rights to certain technical data from its subcontractor 
for reasons beyond the prime's control, the prime contractor apparently is 
without contractual or regulatory recourse in its dealings ·with the government 
by operation of this provision. Further, the prime contractor may be subject 
to extraordinary penalties for a circumstance for which the prime is not 
actually responsible. 

We specifically recommend that Subpart 227.473-6 be reviewed and 
revised in its entirety with a focus toward a more balanced approach with· 
respect to the interests and responsibilities of the government and the 
contractor. In particular, we recommend that subsection (Q), quoted above, he 
deleted altogether. · 

Yhat Has Been Determined With Respect 
to the Proposed Alternative Approach 
To Use of GPLR and Nondisclosure Agreements 
in Solicitation Provisions? 

Concurrent with the publication of the April 1· interim rules, the DAR 
Council solicited public comments with respect to a proposed alternative 
approach to the use of nondisclosure agreements where data subject to 
Government Purpose License Rights (GPLR) are involved. In brief, it was our 
understanding that the proposal contemplated, through a solicitation 
provision, notifying prospective offerors that data subject to GPLR is 
included and that offerors would receive this technical data for purposes of 
preparing their individual offers subject to restrictions on further use or 
disclosure and subject to a requirement to safeguard the data. 

For reasons articulated in our earlier statement responding to the 
April 1 regulations and which we will not repeat here, we strongly recommended 
that the GPLR-to-prospective-offerors proposal, as stated in the April 1 
rules, be withdrawn. 

Our reading of the October 28 interim rules indicates a lack of any 
overt determination by the DAR Council with respect to the previously proposed 
alternative approach to extend the use of GPLR during the contract 
solicitation stage, as contemplated. There is a disturbing implication from 
the vaguely worded and new revisions to Secti.on 227.473-l(a)(2) that the 
proposal may have been adopted and perhaps incorporated into other provisions 
of the current rules that are even more ambiguous. Other than by this tenuous 
inference, it is completely unclear as to what conclusion was reached by the 
DAR Council. 

We recommend that a statement of determination on this issue, 
together with appropriate textual references, where necessary, be included in 
the preamble to the final rules. To the extent that no determination has been 
made, we renew our recommendation that the proposal under consideration on 
this matter at the time of issuance of the April 1 interim rules be withdrawn. 

Provision Relating to Non-Standard 
License Rights and Direct Licensing 
Is Ambiguous and Needs Clarification 

Subsection 227.473~l(c)(4), revised from the April 1 interim rules, 
apparently represents an effort to differentiate between types of ticense 
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rights between the government, the contractor, and third parties and the 
extent to which each type is subject to negotiation by the government. There 
is a specific reference to direct licensing, the meaning or application of 
which is unclear. 

A basic question is raised by the precise wording of this provision 
and the fact that it lacks a practical, common sense meaning. For this reason 
alone, clarification in the language used is needed. 

Viewed from another, more disturbing perspective, this provision 
appears to be a veiled, unsatisfactory effort to accommodate a clear 
congressional mandate that DOD shall permit the use of direct licensing 
between contractors and third parties as a recognized and acceptable 
alternative to the negotiation and exchange of limited rights in proprietary 
technical data to the government to develop alternative sources of supply and 
manufacture. While the April 1 interim rules were totally silent on the 
availability of direct licensing, this current provision, in its ambiguous 
reference to direct licensing, is no better at meeting the statutory dictates. 
Aside from the confused and confusing wording, the provision fails to 
implement clear congressional intent on this issue. 

In our earlier statement, we commented extensively on the essential 
need for DOD to ·recognize the value of direct licensing, as Congress has done, 
and specifically recognize this as an alternative method in the transfer of 
proprietary data rights to meet the government's needs. We incorporate those 
same comments and recommendations here. At the very least, we again recommend 
that this provision be carefully reviewed and clarified. 

Conclusion 

In our previous statement concerning the April 1 interim ·rules, we 
acknowledged the possibility and even probability that very limited 
congressionally mandated time constraints ·had imposed a virtually unworkable 
burden upon DOD to issue its first set of implementing interim rules 120 days 
following the enactment of the detailed statutory guidance in this area. Even 
so, we were concerned that the earlier regulations reflected many 
inconsistencies, both internally in context and externally in terms of policy. 

The October 28 •revised" interim rules have not effected a lessening 
of those same concerns addressed in our earlier statement. Indeed, they are 
heightened. To be sure, elimination or relaxation of a few of the previously 
imposed contractor requirements included in the April 1 interim rules (for 
example, deletion of •list or lose• and certification requirements) represents 
a step in the proper policy direction. However, we note with disappointment 
that more significant revisions, necessitated ·for reasons outlined in our 
earlier statement and here,. were not made. 

There is an expectation, fostered in part by statements made during a 
September 28 DAR Council briefing to industry, that these interim regulations 
probably will become final rules with little or no further modification. This 
expectation gains further support through recent comments from certain 
officials within government that while the October 28 interim rules may not 
arguably be perfect, DOD and industry •can work it [the imperfections] out" to 
each other's satisfaction when the rules are applied. Unfortunately, this 
latter view seems naive and unrealistic. In our opinion, the revised rules 
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continue to reflect the same fundamental flaws as the April 1 interim rules by 
affording no real protection to contractors who vi·sh to retain ownership and 
control over their legitimate proprietary rights in technical data. 

The passage of time and submission of analytical comments from the 
public since issuance of the April 1 interim rules have yielded no discernible 
progress in DOD's regulatory implementation of the congressional will and 
policy in this area. Further modification to the rules is of course .entirely 
within the DOD's purview. \le fervently renew our earlier recommendations that 
the interim rules be reviewed completely with substantial revisions 
incorporated to reflect a significant, and not token, commitment to the stated 
congressional policy in this area--that is, a more balanced approach toward 
protecting the interests of the government and contractor, alike. 

* * * 
This concludes our comments on the October 28 interim technical data 

regulations. If we can be of further assistance, please let us know. 

Cordially, 

Prf.~~~ 
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September 29, 1988 

Mr. Duncan Holaday 
Director 
Defense_Acquisition Regu~atory Council 
1211 Fern Street 
Arlington, Virginia 

Dear Duncan: 

On behalf of PIA, I thank you for inviting our 
comments on what we believe may be the most 
troublesome aspects of the ·tech d~ta regulations in 
their revised form. 

As I'm sure you know, in th~ absence of 
specific language, it is impossible for us to assure 
you that the following is a priority list, or that 
the suggested solutions will accomplish their intent. 

Our concerns include the definitions which do 
not, in our opinion, reflect the Packard Commission 
recommendations. and other clarifications which were 
discussed on Monday, September 26th. 

1 ) 

2) 

"Developed Exc.lusively \\Tith Government Funds" 
- To suggest that industry proposed deleting 
"directly" is misleading. PIA's c.omments 
recommended that the government specify and 
pay for development in which it claims 
unlimited rights. 

The significant recommendation was the change 
to "and" from ••or" between the two tests for 
government funding. As the definition is now 
the government need only prove that 
development was accomplished under and 
necessary to perform a Government contract or 
subcontract to claim-unlimited rights. No 
government funds need to be contributed to 
dev el opmen t. 

A minimai short-term solution would be to 
reinsert the word _"direct 1 y". 

In contrast to the definition above, 
"Developed Exclusively at Private Expense"­
requires a contractor or subcontractor to 

---

.... ... 

·. 



prov.e total funding and that development was not 
accomplished under and not necessary to perforiila 
government contract or SUOcontract. 

All three of these tests must be met in order for a 
contractor or subcontractor to support a limited rights 
legend. 

In the past, subcontractors often relied on the fact 
that they agreed to firm fixed price purchase orders fQr 
production hardware. and that they privately funded 
development up front as proof of private expense 
development~ tiackground technology is now subject t6 . 
the test of "ac.c.omplished under and necessary to perform 
a government contract or subcontract. It will be 
difficult (unfairly so) for a contractor or 
subcontractor to justify a claim of prior private 
expense dev_elopment under. the new definition. 

The Packard Commission recommendations (pg. XXVI - Final 
Report. to the President June 1986) does not address the 
definitions per se but does say. with respect to 
products d ev eloped with private funds, that "the 
government should acquire only the data necessary for 
installation,. operation, and maintenance". 

The accompanying Appendix I, wr\tten by the Logistics 
Management Institute, recommends that: 

"At private expense means that the 
funding for the development work has 
not been reimbursed by the 
government. nor~etTch work .. ····· 
required as an element of performance 
under a research or development 
government contract or subcontract." 
(pg. 140) 

The accompanying footnote reads: 

"Certain other expenditures reimbursed 
as indirect costs should also be 
included within the meaning of 
'private expense' but determining 
which costs these are will require 

· further an a 1 y s i s • " ( p g • 1 S 1 ) 

What is clear is that the Packard ·Commi~sion appropriately 
confined the definition to R&D contracts. There is no evidenee that 
they contemplated "accomplished under and necessary to perform •• ~" 
as a definition of !'required as an element of performance or a 
definition of "developed exclusively with government funds". I 
m i g h t a 1 so add Len Raw i c z and Mark F 1 ann i g an , thE: author s of the L~11 
report verified this interpretation in a discussion earlier today. 

... 
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3) The definition of "Required as an-element of performance 
under a government contrac.t or subcontract" when used as the 
primary test for determining the source of funding presents a 
fundamental problem. The formula shifts all of the risk 
associated with development not directly cnarged-ro me­
contract (other than independent, research and development 
and bid and proposal costs) under any contract or subcontract 
(research and development or production) to the contractor or ~ 

4) 

subcontractor. It cannot nelp but discourage developm~nt 
performed outside of a state~ent of work if the government 
can later use the associated technical data for reprocuiement~ 

As was discussed Monday, the "bilateral modific-ation" of· the 
contract list·at 473-l(c)(l)(ii) is difficult to reconcile 
with 10 USC 2320(a)(2)(F)(ii). If the contracting officer 
can refuse to "modify" the c.ontract list, then the 
subcontractor with deliverable limited rights technical data 
is in limbo. · · 

Even with elimination of the explicit "list or lose" 
provision at 227.472~1 (K), the status of a subcontractor's 
deliverable limited rights in technical data is unclear 
absent validation. If a ·subcontractor insists on contracting 
officer approval prior to accepting a contract (as the 
knowledgeable subs will) then ~ refusal to modify the 
contract list becomes a form o£ 

1
exclus1on wh.ich 10 USC 2320 

(s)(2)(F) precludes. Striking "'bilateral" in both places in 
this provision will eliminate this problem. 

Since Section 806 of HR 4264 will become law prior to the 
effective data of these regulations you may want to consider 
its impact on this provision as well as the rest of the 
regulation. You mentioned Monday ~hat the inclusion post 
award in the contract list of a product aicompanied by 
limited rights may require a reduction in the prime's pric~. 
Section 806 precludes evaluation of a prime contractor'$· 
offer to give up unlimited rights in products developed a_t 
private expense until the product is identified. Therefore 
"consideratio.ri" would not be necessary. 

5) 52.227p7013 (1) should be clarified by adding the following 
after the lst sentence. "This provision does not apply to 
negotiations ~o acquire gr~ater than limited rights in 
technical data pertaining to items components and proce~ses 
developed exclusively at private expense." 

This c·larificat~on simply assures that ·-implementation will 
-not violate lOUSC 2320 (a)(2)(F). 

6) The importance of a negotiated agreement of rights in 
technical data being able to withstand validation was 
discussed Monday. In order to be able to reach such 
agreements, a~surances that they are valid is necessary. 



This can be achieved by adding the sentence to the 
252.227-7037 recommended in the CODSIA letter to you. 

With respect to the other changes. or absence of change. discussed 
on Monday, it's just too soon·to comment. 

/ / I // 

-

_sf~~¢erellic, M/) . 
. . .. 

. ·i 
~ Bettie S. ~lcCarthy -t 



11. 

sold &ft ~~.e ee~e~eial Macket, nor must the item, component 

or process be actually reduced to practice within the 

meaning of Title 35 of the United States Code~ 

•oeveloped Exclusively with Government Fundsa, as used 

in this subpart, means, in connection with an item, compo­

nent, process, that the (direct] cost of development was 

8iree~ly paid for in whole by the Government [and] ~r thet 

~ development was re~~iree (specified] as an element of 

performance under a Government contract or subcontract. 

"Developed Exclusively at Private Expensew, as used 

in this subpart, means, in connection with an item, 

component, or process, that no part bt the {direct] cost of 

development was paid for by the Government{.} ana that tRe 

~~velep~e~t wa~ ~et .requi~ed ae a~ eleme~b e£ ~erf~t~a~ae 

l'neer a ~GYet~aH!:f'lt: .eeAt£aot er 0\:5eeeAttae~. Independent 

research and development and bid and proposal costs, as 

defined in FAR 31.205-18 (whether or not included in a 

formal independent research and develocment program), ar~ 

considered to be at private expense. · .. ~~eFtf~ costs are .. 

considered funoed at private expense. ; Allx~neire~t eeeee 

t:t£ de\'ele~mef\t are eert9itierea Gwer:ftft'.eAt. f~Aeed ~fteM 

) ' 

-
~~'elopMeftt. was re~~irea as aft el~meAt e~oe ~A • 

6o'Vernrttent e-e~traet: oer· etthoofttraet, ineireet eee.te &li.il 

eene~efed f~Aaed. et.pfi¥a~e CH,tAee ~he" ee¥elepmeAt ~aa 

RQt re'}t:aire-9 &G aA elelf\eA~~f performar&ce ttnder c ao"'errtment 

-

~ ''· '.· 

· .. r 
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12. 

~brae\ er e~eael\•faet. (When, in apply.ing these criteria, 

the entire item, component or proceaa doesn't qualify as 

•oeveloped Exclusively at Private Expense•, then aeparete 

elements thereof which do meet the criteria •hall be deeme~ 

to qualify, auch a separate element can be an existing 

conceptual design whieh is focal to the workability of th@ 

item, component or proceaa.) 

•Form, fit, and function data•, as used in thia subpart, 

means technical data that describes the required overall 

physical, functional, and performance characteristics, 

· (Along with the qualification requirements, if applicable) 

of an item, component, or process to the extent necessary to 

. ~~ permit identification of phyei~ally and functionally 
·• '··' _·, :, . . 

. ~ J( interchangeable items • .. ; .. j."' ' 
·. ~-~i __ :;~-, "Government purpose license rights•, (GPLR), as ueed in· 

"J 

·:~_.~hie subpart, means {the Government may] '''~~~ 'e ~ee, 

auplicate, or disclose data [to a licensee according to the 

terms of its license] (and in the SBlR Program, computer 
.r· .. ·, 

software), in whole ~r in part and in any manner, for 
. ;..,·. 

Government pui~~ses only, and to have or permit•~~er• [the . . . . .,. :. 

licensee) to [utflize such data) 4e •• for Government 
•. 'I 

· ... purposes only. Government purposes include competitive 

procurement~ bu~ do not include the right to have or permit 

[licensees) ••hera to use technical data (and in the SBIR 

Program, computer softw~re) for commercial purposes.· 

-

.. 

-·~-: 



{ · LOUNCIL OF DEFEN~~ AND SPA·CE INDUSTRY A~_,DCIATIONS (CODSIA) 
1722 Eye Street, N. W ., Suite 300 

WASHINGTON, D.C. 20006 

Mr. Duncan A. Holaday 
Chairman, Defense Acquisition 

Regulatory Council 
ODAD (P)/DARS 
Pentagon Room 3Dl39 
Washington, D.C. 20301-3062 

Dear Mr. Holaday: 

• 
(202) 457-8713 

September 30, 1988 ~1 ,. 
DAR Case 87-303 ...o~~~~4(r;;.---....., U:. 
CODSIA Case 3-85 

The Council of Defense and Space Industry Associations (CODSIA) 
appreciates the briefing you provided to its representatives on 
September 26, 1988 concerning the DAR Council development of the final 
rule on Rights in Technical Data. The briefing evidenced consideration 
of the CODSIA letter of June 2, 1988 to the DAR Council providing 
comments on the interim rule issued April 1, 1988, and that is 
appreciated as well. 

While the dispositiori of a number of industry objections to the interim 
rule appear to be equitably resolved, we remain concerned that the DAR 
Council has not yet sufficiently addressed all of the data rights issues 
from the Congressionally-mandated perspective of balancing the interests 
of both the government and contractors. Predicated on the briefing and 
discussion, it appears that the-final rule will fall short of 
incorporating the statutory direction and the policy provided in the 
President•s Executive Order 12591, ufacilitating Access to Science and 
Technology ... 

Since the text of the final rule was not provided to us at the briefing, 
it is not possible to comment in detail on whether all our principal 
objections have been considered or whether the changes addressed at the 
briefing are appropriately worded in the text of the final rule. As a 
result, we have a major concern that a number of data rights issues that 
we have previously raised have not been appropriately resolved. In 
addition, the briefing has surfaced new issues that need to be resolved 
before a final rule is adopted. We have outlined both of these in the 
CODSIA objections attached. 



· ... 
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Since there appears to be agreement between the Department and industry 
that the April 1, 1988 interim rule is significantly flawed, we recommend 
that a second interim rule be issued that would supplant the initial 
interim rule, yet provide an opportunity for further public comment on 
this complicated, but significant matter. Additionally, we reconvnend 
that the DAR Council provide explicit authority to contracting officers 
to substitute this second interim rule for the April 1, 1988 rule in any 
ongoing procurement negotiation that has not been consummated, until a 
final rule has been adopted. 

Attachment 

Sincerely, 

· Chairman 
CODSIA Task Group on 

Technical Data 



CODSIA OBJECTIONS 
TO THE 

DoD PROPOSED FINAL RULE ON 
TECHNICAL DATA REGULATIONS 

(Briefing of September 26, 1988) 

1. DFARS 227.471 Definitions. 

We are concerned that our recommended changes may have been taken out 
of context by the DAR Council in developing the final rule. For example, 
the DAR Council attributes the deletion of the word "directly" from the 
definition of "Developed Exclusively with Government Funds" to an 
industry comment, without incorporating the total recommended change. 

a. The line-in, line-out comments of the Proprietary Industries 
Association recommended the following definition of "Developed 
Exclusively with Government Funds". 

"As used in this subpart, means, in connection with an item, 
component or process, that the direct cost of development was 
direetly paid for in whole by the government and or t~at development 
was specified re~~iFe~ as an element of performance under a 
Government contract or subcontract." 

Simply eliminating the word "directly" from the definition as 
proposed by the DAR Council, does not comport with substance of the full 
change proposed by PIA, and endorsed by CODSIA. If the original proposal 
cannot be adopted, it is recommended that the word "directly" be 
reinserted in the definition. 

b. The phrase "to be acc9mplished during and necessary to ·perform" 
does not fully address the concerns of industry that have been expressed 
previously. Therefore, the change proposed does not fairly meet 
industry's proposal to fix this matter. This can be solved by three 
changes. In line five of the definition of "Developed Exclusively with 
Government Funds", change the word "required" to "specified". In 
addition, in the definition of "Required as an Element of Performance 
Under a Government Contract or Subcontract", change the title from 
"Required" to "Specified" and delete the phrase, "or that the development 
was necessary for performance of a Government contract or subcontract." 
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Your proposed language will be subject to multiple ~nterpret~tions, 
lead to unreasonable demands and cause an unreasonable 1ncrease 1n 
administration and policing of data requirements and rights. 
Specifically, it could result in government demands for rights in 
technical data for highly proprietary design or manufacturing systems 
technology for items and processes developed at private expense that have 
been· merely adapted to produce military products or processes. 
Furthermore, this definition could sweep in commercial data utilized in 
the performance of a contract. 

2. DFARS 252.227-7013 Rights in Technical Data and Computer Software 
- Limited Rights. 

The rule must be revised to clarify the binding effect and 
enforceability of contractually negotiated.agreements regarding rights in 
technical data. As current policy statements dictate, it is a statutory 
requirement for both parties to reach negotiated agreements regarding the 
rights with which technical data will be delivered. The basic 
252.227-7013 data rights clause at paragraph (b)(3)(i) permits the 
parties to agree on which data the Government shall obtain limited 
rights. Issues may exist regarding whether certain items, components and 
processes were ever developed (as that term is now defined). If preaward 
mutual agreements resolving such issues are to be meaningful and 
encouraged, then they should not be subject to being set ~side pursuant 
to the contract clause 252.227-7037 concerning validation proceedings. 

Our recommendation is to add a new paragraph (d)(5) to the clause at 
252.227-7037 (Validation of Restrictive Markings on Technical Data): 

"(5) No right to challenge a restrictive marking shall exist with 
respect to technical data for which an agreement, such as that 
contemplated by DFARS 52.227-7013 (b)(3)(ii), has been reached 
between a DOD Contracting Officer and the Contractor or subcontractor 
regarding the rights with which such technical data was to be 

- delivered to the Government unless. the Government can show such 
agreement to have been based on fraud or misrepresentations of the 
Contractor or subcontractor. 11 

3. DFARS 252.227-7013 Postaward.Negotiation- Disputes. 

To assure that the provision in the contract clause 252.227-7013(1) 
does not violate 10 U.S.C. 2320(a)(2)(F), we suggest the following . 
sentence be inserted as the second sentence: 

"This provision does not apply to negotiations to acquire greater 
than limited rights in technical data pertaining to items, components 
and processes developed exclusively at private expense." 
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4. Procedures for Identifying Minimum Government Data Needs. 

At the briefing you advised us that the final rule will provide a 
direct reference to DoD Directive 5010.12 in the policy statement for 
guidance to Government procurement personnel on identifying minimum 
Government needs. The current version of this directive was issued in 
1968 and it is undergoing revision. We believe that defining minimum 

. government data needs should be in the regulation and not a DoD 
Directive. Such directives are usuaily issued without subjecting them to 
the rulemaking safeguards such as public comment. We suggest the 
following definition be included in the regulation, in lieu of the 
reference to the DoD Directive:: 

"The minimum Government need is that data required to install, use, 
maintain and operate items purchased, and training for such 
purposes. Additional desires for competitive procurement purposes 
which might involve obtaining rights within the prohibitions of 
227-473.2 may not be minimum needs." 



J. 
\ · r!l UNITED · · 

-~TECHNOLOGIES 

August 26, 1988 

The Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
The Pentagon, Room 3E933 
Washington, D.C. 20301-8000 

Dear Secretary Costello: 

United Tectmolog,es Build1ng 
Hartford. Connect1cut 06101 
203/728-761 3 

Frank W. McAbee. Jr. 
Vice Pres1dent 
Government Contracts 
and Compliance 

We understand that DoD will shortly issue final regulations on 
rights on technical data. We communicated our concerns during 
the comment period but understand that few changes are expected 
in the final regulation. If the interim regulation is adopted as 
final, contractors, for the first time, will be denied a fair 
opportunity to protect privately developed technology. 

In two respects, DoD's interim data regulation departs 
dramatically from past coverage. First, the Government would 
take unlimited rights in any data riot included in an·advance 
listing in the contract. DFAR 52.227-7013(b) (ix) and (k). The 
process of design and development, by its nature, however, does 
not permit any c·omprehensive and static listing of technology to 
be used. Flowing the advance listing requirement from the primes 
to subcontractors, who may change through the course of contract 
performance, compounds the difficulty. In addition, the "list or 
lose" approach of the interim regulation is contrary to the 
statutory system for substantiating proprietary claims. 

Second, the Government would take unlimited rights in data funded 
indirectly when development either was specified or was necessary 
for performance. DFAR 52.227-7013 (a) ( 11) , (a) ( 12) , (a) ( 16) , and 
(b) (1) (ii). Although understandable in connection with work 
specified, the approach of the interim regulation becomes 
unworkable with the addition of the ambiguous phrase "necessary 
for performance." This phrase will foster uncertainty and legal 
disputes, as it has in other contexts. Within the context of the 
interim regulation, this phrase indicates that requirements need 
not be explicit but may be implied. For example, the mere ·fact 
of proper allocation (FAR 31.201-4(c)) of costs associated with 
manufacturing technology, an activity inherent to the performance 
of a manufacturer, could be argued persuasively as necessary for 
performance and result in "unlimited rights" data. Other than 
contracts specifically for the development of manufacturing 
technology, however, prior regulations have not considered such 
efforts to be developmental work required by the contract. 
Historically, contractors have considered manufacturing 
technology to be pro-prietary. 



Secretary Costello 
August 26, 1988 
Page 2 

Other troubling aspects of the interim regulation have been 
addressed in detail by industry associations. The two provisions 
discussed above are unique in that careful contracting and 
management systems offer no-protection. These two provisions 
would inescapably result in the forfeiture of proprietary 
interests. In this respect we hope that the regulation will 
return to the former coverage, calling for a contractor's 
pre-notification of proprietary interests and Government rights 
in data purchased explicitly, not by implication. Attached are 
the relatively modest changes to accomplish these objectives. We 
were hesitant to communicate these concerns at this time but 
concluded that the best opportunity for changes existed prior to 
issuance of the final rule. Thank you for your consideration. 

Sincerely, 

Frank w. McAbee 

;mat 

cc: Jack Katzen 
~ Eleanor R. Spector 
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Modifications to DFAR 52.227-7013 

1. In subparagraph (a)(16) delete the end of the sentence, "or 

subcontract or that the development was necessary for 

performance of a Government contract or subcontract." 

2. Delete subparagraph (c)(2)(ii). 

3. In subparagraph (k), add, "This subparagraph (k) applies only 

to detail design data and applies only with respect·to line 

items f~r production and not development." 



Moog Inc., East Aurora, New York 14052-0018 716/652-2000 TWX-710 264 1442 

MOOG 
Ref. PDC-109-88 I CORR (1) 

November 28, 1988 

Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Subject: Interim Defense Department Regulations 
Relating to Rights in Technical Data 
DAR Case 87-303 

Dear Mr. Lloyd: 

Moog Inc. is a supplier of high-performance control components and systems for a 
wide range of defense, aerospace and industrial applications. As an interested party 
in Government procurement and acquisition activities, we are pleased to provide the 
DAR Council with comments to Interim Rule 48 CFR Parts 227 and 252 which 
appeared in the Federal Register, Vol. 53, No. 209, October 28, 1988. 

The DAR Council is beginning to recognize the importance of privately-developed 
technical data and computer software, and the role Private Industry plays in 
contributing to keeping America's technological superiority by developing innova­
tive products and processes for use in military I aerospace systems. However, further 
clarification is still required in order to avoid confusion, duplicity and, at worse, 
harm to Private Industry as a whole. 

In the flurry of the many changes to the Department of Defense Federal Acquisition 
Regulations Supplement, the definitions ofttdeveloped exclusively with Government 
funds", "developed exclusively at private expense", and "required for the perform­
ance of a Government contract or subcontract" remain vague and subject to interpre­
tation. 

During the course of the last few years, Moog Inc. has received many Government 
agency inquiries concerning privately-developed data. Each of those inquiries 
invoke different interpretations of the regulations regarding Rights in Technical 
Data. Due to the recognized importance of each of those inquiries, dedicated effort is 
required in order to formulate careful responses. Further, the lack of consistency 
among the various Government agencies creates additional paperwork requirements 
and the expenditure of needless time and money. Moog Inc. continues to receive 
inquiries concerning technical data which were developed at private expense over 
thirty years ago. This is compounded by each of the procuring agencies maintaining 
its own set of acquisition regulations. While it might be administratively awkward, 
the cost savings in the issuance of a uniform set of acquisition regulations to be used 
by all Government procurring activities would become evident. However, before 
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such consolidation attempts are made, the current regulations need to be closely 
examined. 

Specifically, the Clause at 227.472-2, Establishing Minimum Government Needs, 
seems to indicate that Government needs will be determined by the Contracting 
Officer without regard for the interests of the contracting community. While the 
same clause cites that the Department of Defense will use the «the least intrusive 
procedures in order to protect the Contractor's economic interests" ... ·as set forth by 
DoD Directive 5010.12, DoD Data Management Program, questions still remain as 
to defining minimum Government needs and minimum Government essential needs. 

At Clause 227.473-6, Subcontractors Rights, the prime contractors are given the 
responsibility to ensure a balancing of interests between the Government and the 
subcontractors. Further, Clause 227.473-6(b) states that "The prime contractor may 
not use its obligations to recognize and protect subcontractor rights in technical data 
as an excuse for failing to satisfy its contractual obligations to the Government". 
The subcontractors should be given the option of responding directly to the 
Government and relieve the prime contractors of such an obligation when 
reasonable grounds exist, following strict procedures, to question the validity of 
privately-developed data. Otherwise, the procurement environment will continue to 
be needlessly polarized and wrought with fear and confusion. Marketing personnel 
at Moog Inc. maintain that higher-tier subcontractors are still demanding complete 
design disclosure as an '~entrance requirement" for participation in Government 
contracts, in seemingly complete contradiction with Public Law. 

At Clause 227.437-1(a), Notification Requirements, (1) through (6), the admini­
strative burden still rests on contractors and subcontractors to include private 
development representation at the solicitation stage. This will continue to delay 
timely submittals by contractors I subcontractors, in a time where the Government's 
main interest seems to revolve around cost issues. 

The Clause at 227 .437-1(c)(3), Negotiation Time Periods, provides for the setting of a 
certain date as to Limited Rights and I or Government Purpose License Rights. The 
Clause ideally should reiterate that contractors I subcontractors are not required to 
offer for sale valid property rights in technical data. 

The Clause at 252.227-7013(j), Notice of Limitations on Government Rights, and 
Clause 252.227-7013(k), Identification of Restrictions on Government Rights, both 
still add to the subcontractor's task of providing information at the solicitation stage. 
Subcontractors should be allowed to defer such representation until after award of a 
subcontract and within a reasonable time period thereafter. Without such modifica­
tion, the acquisition regulations would seem to digress to the requirements which 
existed over 25 years ago. 

Finally, it is uncertain whether or not the Interim Regulations remove the excessive 
and burdensome paperwork and reporting requirements, which far exceeds the 
Government's legitimate need for information or the expected utilization of data 
with other than unlimited rights. 

Unfortunately, it seems that the Interim Regulations still relegate commercial 
property rights to a secondary issue while Executive Orders and DoD Policies 
encourage such commercialization for items developed under federal contracts. 
Tension will still remain between the Government and its prime contractors and 
between the prime contractors and subcontractors. 
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In summary, the DAR Council is encouraged to evaluate all public comment to the 
Interim Regulations and specifically the comments which will be formulated and 
sent to you by the Machinery and Allied Products Institute (MAP!) and the 
Proprietary Industries Association (PIA); Moog Inc. is a supporting and contributing 
corporate member of both of these organizations. 

RR/ cld 

Very truly yours, 

MOOG INC. 

--e~~ 
Proprietary Data Control Specialist 
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 
1722 Eye Street, N. W ., Suite 3QO 

WASHINGTON, D.C. 20006 

• 
(202) 457-8713 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
OAR Council 
ODASD(P)/DARS 
c/o OASD(P&L)(MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

November 28, 1988 
DAR Case 87-303 
CODSIA Case 3-85 

The undersigned associations of the Council of Defense and Space 
Industry Associations (CODSIA) are pleased to provide conrnents on the 
revised interim regulation on rights in technical data and computer 
software published October 28, 1988. We are also providing these 
comments to the OMB Office of Federal Procurement Policy in view of their 
responsibilities under the OFPP Reauthorization Act of 1988. While the 
revised interim regulation is an improvement over the seriously flawed 
interim regulation issued April 1, 1988, we are concerned that not all of 
the significant issues we have previously raised have been addressed and 
new issues have been raised by the revised interim regulation. 

In our opinion, the DAR Council has again fallen short of addressing 
the data rights issues from the Congressionally-mandated perspective of 
balancing both the Government's interest and the contractors' interest. 
The lack of balance will, among other matters, decrease the likelihood 
that the Government will be able to benefit from the technical and 
economic advantages of acquiring existing commercial .products. 
Further, the revised regulation does not meet the policy and objectives 
of the President's Executive Order 12591 to facilitate the commerciali­
zation of technology. In this regard, the suggestions by OMB in their 
June 29, 1988 letter to DoD commenting on the April interim regulation 
have not been met. Specificially, the language in the regulation on the 
assignment of rights in technical data and computer software between the 
Government and the contr~ctor fails to provide sufficiently detailed 
guidance to assure that the commercialization objectives of the Executive 
Order will be achieved. 

Detailed objections, to the published provisions of the regulation are 
attached to this letter. Additionally, the following major issues 
critical to the disposition of rights in technical data under a final 
regulation are omitted or not fully considered. 



Sundstrarid Advanced Technology Group 
Sundstrand Cotporation e 

4747 HARRISON AVENUE. P.O. BOX 7002 • ROCKFORD. ILLINOIS 61 12!>7002 • PHONE l815J 226-6000 • TWX 910-631-4255 • TELEX 2!>7440 

August 26, 1988 

Ms. Eyvette Flynn 
FAR Desk Officer 
Roo.m 3235 
NEOB 
Washington, D.C. 20503 

Dear Ms. Flynn; 

This is wri.tten irt response to the notice contained in 53 Fed. 
Reg. 30327 (August 11, 1988), regarding the interim data rights 
regulations ("the Regulation") published in 53 Fed·. Reg. 10519 
(April 1, 1988) by the Department of Defense (DoD). It is 
intended to solely address the unreasonable and expensive 
paperwork and record keeping burden created by this Regulation. 

The Regulation is intended to revise 48 CFR Parts 227.4 and 
252.227 implementing the requirements of P.L. 100-180. Instead, 
with no apparent benefit to the Government and in contravention 
of the spirit of recent legislation and Executive Orders, it 
creates significant and onerous paperwork requirements for any 
contractor using, in the products it manufactures for the DoD, 
parts developed exclusively at private expense. The Regulation 
ignores how a contractor designs, develops, and manufactures its 
products. It disregards the fact that manufacturers track the 
cost of end items, not the cost of individual piece parts. 
Further, the DoD's estimate that a contractor will make only 
twelve responses a year is far from accurate resulting in a very 
low estimate of total industry burden hours and consequently an 
underestimate of the total Regulation's cost impact. This 
discussion will indicate, in detail, the inaccuracy of DoD's 
estimates. · 



Sundstrand is typical of many suppliers which design, develop and 
manufacture technically sophisticated products for the DoD. It 
designs and manufact~res systems and parts for both the 
commercial and Government aerospace industry markets. . 
Sundstrand's products include, but are not limited to, Electrical 
Power Generation Systems (EPGS), Engine Start Systems or 
Secondary Power Supply Systems (ESS), actuation systems, pumps 
and fans. Each end item and each system is designed and 
manufactured to meet, in a cost effective manner, the specified 
operating requirements of a unique aircraft application. A 
general overview of the process by which the final configuration 
of an ESS is determined will assist in visualizing the manner in 
which a customer's requirements are met. 

The process begins when an air frame manufacturer determines that 
it will either modify an existing aircraft or develop a new one, 
or the military determines it has requirements which must be met 
by either a new or existing· aircraft. Technical requirements, 
including the ESS, if there is one, are then specified and 
published. Sundstrand and its competitors will review the 
requirements and compare them with the capabilities of previously 
developed systems. In the event that an existing system cannot 
be used "as is", currently e~isting designs are reviewed to 
determine what, with a minimum amount of modification, will most 
nearly do the job or may be used to reduce development time. 

Existing systems usually cannot be used "as is" in a new 
application. Therefore a "new" ESS is defined which incorporates 
"as is" parts from previously developed systems, and 
modifications of previously developed parts and, if necessary, 
new parts will be developed. Sundstrand and its competitors may 
even use previously developed parts from another portion of their 
product line which are not normally associated with the operating 
group responsible for .the ESS. The objective is to produce a 
competitive, cost effective system which meets or exceeds the 
customer's requirements. Therefore, consistent with the 
customer's needs, a minimum amount of development will be 
undertaken. Although various subassemblies and components will 
be sold as spares and replacement parts, the objective is to 
produce a system which meets the customer's specifications. 

An ESS will typically have eight line replaceable units (LRU), 
and approximately 1300 drawings representing the applicable piece 
parts and subassemblies. This does not include almost 700 
drawings which define test equipment designs required to support 
an ESS. A major LRU will typically have 300 drawings. A minor 

-2-., ' 



LRU may have less than 50 drawings. The financial cost of the 
developmen~ of -individual parts are tiacked only at the relevant 
system or LRU level and are not stand alone items within the 
Sundstrand charging system. Even if development is accomplished 
under an IR & D project, the project tasks are defined and · 
financial~y tracked according to a particular concept or system 
rather than to individual piece parts. 

At a later date the development of a different aircraft may be 
undertaken. Sundstrand and its competitors will repeat the same 
process. This mix, match and multiple use process for the 
application of parts is continuous. The more successful the 
manufacturer and the more varied its product line, the more often 
the mix and match will occur. A company the size of Sundstrand 
may well have over 1000 individual products and 200,000 actively 
used parts to choose from in this process. 

The mixing and matching is done by highly qualified engineers who 
seek to identify appropriate parts for the required application, 
regardless of whether these parts were developed totally at 
private expense or were developed in whole or in part with 
Government funds. Therefore the final configuration of a new end 
item may well be the product of mixed funding, i.e. a mixture of 
parts developed with both private and Government funds, and thus, 
under the April 1, 1988 interim rule, eligible only for 
Government Purpose License Rights (GPLR). According to the 
Regulation, if the product supplied is subject to GPLR, the 
contractor must certify in its proposal and at the time of' 
contract to both the total development cost and its own 
contributions. The Regulation also requires that license rights 
and other data issues be negotiated no later than the scheduled 
delivery date for the data and preferably by the time the 
contract is signed. It is this certification process and the 
accompanying negotiation requirement which are major factors in 
the creation of this onerous paperwork burden. 

In order to accurately certify the development cost of mixed 
funding parts, thereby precluding both civil and criminal 
liabilities, a contractor will have to attach a charge number to 
each piece of technical data i~ produces. Whether such piece 
parts or data are created for Government or commercial purposes 
is irrelevant since it is impossible to guarantee that a 
commercial part will never be used on an end item provided to the 
Government. This is the only way that the total development cost 
of a mixed funding item, component or process may be captured. · 
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The category of mixed funding and the license rights which attach 
to it will become increasingly difficult to monitor. The advent 
of mixed funding creates a class of parts for which the ownership 
and the right to use are always in transition. Today, the vast 
majority of end items are either contractor or Government 
developed. Few end items are subject to GPLR. However, the mix 
and match process previously described will inevitably cause more 

. items, components and processes to be subject to GPLR. Therefore 
the number of certifications regarding incurred development costs 
will, over the course of time, significantly increase. 

The DoD estimates that contractors will need to make only one 
report, .per month, in order to comply with the Regulation's 
reporting requirements. We disagree. Under the requirement of 
the Regulation to "list or lose data" in order to retain rights, 
Sundstrand will have to complete the review, the analysis, and 
the paperwork for each proposal we respond to. Sundstrand 
considers a "minor" RFP proposal response to be one with between 
five and fifteen technical data delivery requirements in the 
CDRL. A ''major" proposal will have in excess of fifteen 
technical data delivery requirements and sometimes will exceed 
100. A single CDRL item may describe a very significantly sized 
package of technical data. In 1986, Sundstrand responded to 131 
major or minor RFP/RFQs. In 1987, Sundstrand responded to 124 
major or minor RFP/RFQs. These were in addition to well over a 
thousand RFP/RFQs requiring less than five CDRL items. Under the 
April 1988 Regulation, each proposal in response to these 
requests, plus any other proposal under which even as little as 
one piece of other than unlimited rights data would be submitted, 
would require a separate certification. 

DoD estimates that response time for the reporting requirement is 
84 hours per response. Sundstrand has devised a form, set forth 
at Attachment A, on which it will record all of the Regulation's 
reporting requirements. Using DoD's estimate of 84 hours per 
response to complete the certification, Sundstrand would spend 
10,668 hours per year. Using DoD's estimate of 16,743 
contractors responding, and assuming an average of 50 responses 
per year per contractor, all contractors would expend 70,320,600 
hours. DoD's total estimate of total burden hours is 2,382,416. 
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Further, attaching a charge or other identification number to 
each drawing is a radical change from current Sundstrand and 
industry procedures of only assigning charge numbers to end items 
or LRU's. Using the example of the ESS which is currently 
comprised of eight LRUs and 1300 drawings, only six to fifteen 
accounts may have been opened. Under the Regulation almost 1300 
accounts would have to be created, a more than 160 fold increase. 

A charge number will also have to be assigned to ~very piece of 
technical data created by Sundstrand whether it is intended for 
Government or commercial applications. Theoretically costs could 
be reduced by tracking only those items, components and processes_ 
which are both proprietary and key. However no one is able to· 
predict which parts will be critical in the future or in what 
application they may ultimately be used. Therefore, unless 
company policy decisions are made ·to forfeit the ability to 
certify the cost for certain types of items, components or 
processes for which other than unlimited rights will be asserted, 
everything must be assigned a charge number. 

For Sundstrand and comparable or larger manufacturers, the ·scope 
of such a tracking program is hard to envision. Sundstrand is 
one of the top 100 Government contractors. A rough order of 
magnitude estimate is that it has an active library of 200,000 
drawings. Each year approximately 10,000 new or revised drawings 
are made. Therefore the "simple" tracking of the development of 
technical data will add 10,000 accounts per year outside of any 
other corporate accounting requirements. 

Filling out the Sundstrand-designed data rights form (Attachment 
A) presumes that the data is available. For a contractor such as 
Sundstrand this requires that it also track the nature of the 
limited right and its expiration date, if any. Then it must 
finally identify the total amount of funding used to develop the 
item, component or process. As a means of record keeping this 
will conservatively add approximately two hours to the creation 
of each drawing. If Sundstrand creates lO,OBO new drawings a 
year 20,000 hours, or 10 man years have been added to the process 
for a single contractor. Applied on an industry-wide base of 
16,743 respondents, and assuming an average of only 3500 new 
drawings per year per contractor, a total of 117,201,000 man 
hours are added to the time required to complete drawings. This 
time was not taken into account by the DoD. 
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The ramifications of such a change in contractor charging systems 
mandated by the Regulation is far reaching. At Sundstrand, as at 
many other manufacturers, the whole cost accounting system would 
have to be revised to account for this more detailed tracking. 
Current cost accounting systems are·n9t designed to handle the 
number of accounts which would be created and would be quickly 
overloaded. The cost of installing and maintaining a system 
which could sustain the load would be prohibitive. Further, the 
increased accounting responsibilities accompanying·the creation 
of each drawing would conservatively increase development time by 
at least twelve per cent. 

The. increased cost and time impact of the paperwork and reporting 
requirements would be further felt at the subcontract level and. 
in actual negotiation of the contract. Subcontractors working on 
their prime contractor's privately developed parts would be 
required to provide the same type of development information 
regarding costs to their primes as their primes maintain for 
themselves, and they will be required to provide the notification 
information for their own technical data and computer software. 
This will increase a subcontractor's costs and extend its 
delivery time. The exact impact cannot be calculated as it is 
not known how many subcontracting tiers ~re included in DoD's 
estimate of respondees. Further, data rights must be negotiated 
no later than the scheduled delivery of the data. In order for 
the prime contractor to complete this task it must be 
accomplished at the subcontract level as well. It is fair to 
assume that PCO's will require audits of some of the data rights 
certifications provided pursuant to the Regulation. The PCO's 
office will be overwhelmed as it seeks to resolve data rights 
questions according to the schedule mandated by the Regulation. 

Revision of the charging and drawing system only addresses the 
creation of new technical data. In order to accurately complete 
the 52.227-7038 certification, the development history 6f the 
pre-existing technical data must also be verified. The 
financial, contractual, and engineering history must be 
determined. Given the ·creation process previously described, the 
development cost of individual parts may be absolutely 
untracable. This creates a dilemma for the contractor. The 
contractor cannot complete the ceTtification if there is no basis 
for making the assertion included in the certification. To avoid 
making a false statement by not listing the total development 
cost and the contractor's contribution to it, the contractor does 
not meet the regulatory requirement and stands·& high risk of 
losing the rights to parts which it may rightfully claim. Either 
way the contractor loses. If the certification requirement is 
maintained, there must be some means to preserve and identify 
rights to parts which were created prior to the implementation of 
the Regulation. The better alternative is to eliminate the 
certification requirement. 
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Finally, the mandated negotiation of data rights no later than 
the scheduled delivery date, creates an immeasurable and 
apparentlY unanticipated burden. The effect on the PCO's office 
has already been discussed. Government personnel will be . 
swamped. Their work load will increase rather than decrease over 
time as more parts provided to the.DoD are the product of mixed 
funding efforts. The contractor, for its part, will be forced to 
go through a validation type exercise (see 252.227-7037) for data 
items in every proposal in which it states it will be providing 
technical data with other than unlimited rights. 

A v~lidation exercise is both expensive and time consuming. 
Frequently, it requires the use of outside counsel. It always 
involves senior engineering and financial people. Sundstrand's 
most recent response to a challenge, excluding outside legal 
charges, is estimated to have required 12 full man months. Minus 
that kind of effort, a contractor would be hard pressed to make 
an accurate certificati6n to, and then negotiate its data rights 
with, the Government. 

The net result of the Regulation is an increased accounting 
burden, extended development time and higher product prices. 
There is little counterbalancing benefit to the Government. 

Sundstrand suggests that total development cost and the extent of 
a contractor's financial contribution should not be the 
determining factor in the term of the GPLR. Presuming that DoD's 
objective is to identify all instances of mixed funding and the 
eventual release, with unlimited rights, of all portions of the 
technical data developed therefor with Government funds, current 
accounting systems are able to satisfy this need. We must also 
note, however, that this objective is somewhat broader than that 
set forth in the OMB's comments to the Regulation. However, even 
based on the OMB objective, it is more appropriate that the 
Government and contractor consider such factors as the key 
element(s) of the GPLR item, component or process and who paid 
for their development rather than simple cost allocation. 

Under the DoD interim regulations, a GPLR must be negotiated for 
every item, component, or process resulting from mixed funding. 
OMB has suggested that this negotiation should occur only when 
there is a specific need to distribute mixed funding information 
on a commercial basis. Regardless of the method chosen, the 
appropriate parts can be identified using current accounting 
systems, and will have been accomplished without adding to the 
paperwork requirements of Government contractors or needlessly 
adding to lead times pr costs. Both the Government and its 
contractors should effectively concentrate their efforts on 
technological development rather than bookkeeping. 
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If there are any questions concerning this comment, please 
address them to Mr. Alan Chvotkin at Sundstrand's Washington 
Office, (703) 276-1626. 

Very truly yours, 

Cont.racts 

ARC/bt 

Attachment 
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ATTACHMENT A 

OTIIIB ftd UILIIIIDD IIGB'l'S IOTIPICA!IOI 
6688305. 

ar the requirements ot DrAB 252.227-7013(j), 252.227-7013(k), (APR 1988), 252.227-7019 (APR 1988) 252.227-7028 (APR 1988), 
)2.227-7035 (APR 1988), 252.227-70)8 (APR 1988), Sundstrand herein pro~des the Government notice ot those items, components, 
rocesses and computer aoftvare to be utilised in the pe.rformance of work for the Government tor which are asserted Limited 
ishts or Oovernaent Purpoae License Biabta (LR/CPLR), or for which an exclusive risht to commerc1a1ise is requested. 
wodatrand herein reaervea the risht to revise the liat aet forth below aa neceaaar,y and have auch liat or revisions to this 
Let be incorporated into the contrac·t. 

)
7 -~TTATION NO. CORTRACT RO. ---------------- -------

APPLIES '1'0: SUIDS'l'RAIID -- VEHDOR (lame) 

COBTRACTOR ~ME ~NTRA~ 
rEM/COMPONENT 1 'l'BCH/SOn'VARI LR/GPLR/ EXP. DATE TOTAL DEY. COS'! CON'l'RIBUTIOI CONTRACTING 
~OCESS/SOF'l'VARE I.D. 1J ROUN OTHER IF AllY MIXED FUNDING MIXED PUIDIIG IUIIBER AGENCY DEL. PO: ................. ••••••••••••••••• ••••••••••••• !-••······ ~-········· ~--············· t-•············· ~-······· ~-·········· ~--······· ( 

. 

-
. 

. 

. ....... ...... 

··--~ ....... -···· @ 



ATTACHMENT B 

Comments to: Department of Defense Information Collection 
Justification 

1. The clause at 52.227-7035 does not discuss the monthly 
reporting and listing of inventions. It is a requirement to 
identify and list with each proposal submitted to the 
Department of Defense, all technical data to be submitted 
with other than unlimited rights. 

2. No Comment. 

3. No Comment. 

4. No Comment. 

5. No Comment. 

6. The net effect of these regulations is to identify that 
technical data subject to other than unlimited rights and 
the existence of any actual or potential Government interest 
in such data. Determination of exact dollar contribution 
does not facilitate that goal. 

7. The meaning of this sentence cannot be determined. 

8 No Comment. 

9. No Comment. 

10. The meaning of this sentence cannot be determined. 

11. No Comment 

12. Note that the 84 hours is designated for listing the items 
and data required to negotiate mixed funding arrangements. 
No time is allocated for identification and tracking. 

B. Sundstrand's calculations are based on so· responses per 
contractor per year. This is a rough order of magnitude 
used to account for major contractors/subcontractors 
such as Sundstrand and for smaller 
contractors/subcontractors. This results in total 
annual reporting hours for technical data of 69,552,000. 



1. THE REVISED REGULATION DOES NOT RESOLVE THE STATUS OF CONTRACTS 
INCORPORATING CLAUSES OF THE PRIOR INTERIM REGULATION. 

On September 26, 1988, the OMB Office of Information and Regulatory 
Affairs advised DoD that the information collection requirement of the 
April regulation was not enforceable. Since this October revised 
regulation replaces the April interim regulation, we recommend that 
contracting officers be directed to offer to replace, without the need 
for consideration, the contract provisions of the October revised interim 
regulation for the provisions in contracts which include the April 4, 1988 
terms and conditions. 

2. THE REVISED REGULATION LACKS PROCEDURES THAT A CONTRACTING OFFICER 
MUST FOLLOW TO DETERMINE WHAT TECHNICAL DATA THE DOD SPECIFICALLY NEEDS 
AND HOW TO MEET THOSE NEEDS IN A MANNER THAt IS LEAST· DETRIMENTAL. TO THE 
CONlRAClOR'S ECONOMIC INlEREST. 

The regulation should be explicit that the Government will not 
acquire technical data or computer software (regardless of the source of 
the funding for the development of the item, component or process) 
unless; 1) the Government has identified a specific need for such data, 
and 2) the need cannot be met through other means, such as through direct 
licensing or non-disclosure agreements. The regulation should also 
provide that the Government will not acquire technical data and computer 
software for purposes of reprocurement if; 1) the original item is 
commercially available, 2) a readily introducible substitute will meet 
the performance objectives, or 3) performance specifications will provide 
sufficient information. 

Where the Government concludes that the acquisition of technical data 
or rights in data pertaining to an item, component, process or computer 
s~ftware developed exclusively with Government funds is necessary, it 
should not impose any additional limitations or restrictions on the 
contractor's or subcontractor's concurrent right to use that technical 
data or computer software for commercial purposes. 

Although we recognize that DoD Directive 5010.12 is referred to in 
the regulation and is intended to provide guidance to Government 
procurement personnel on minimum Government needs, it does not adequately 
address the issues set forth. 

3. THE REVISED REGULATION FAILS TO PROVIDE LIMITED RIGHTS STATUS TO 
PRIVATE EXPENSE DATA NOT PERTAINING TO "DEVELOPED" ITEMS, COMPONENTS OR 
PROCESSES. 

The general category of private expense data not pertaining to 
developed items, components or processes is completely overlooked in the 
revised regulation. No legend is apparently authorized for this data and 
such a legend ·should be provided. 



4. THE REVISED REGULATION DOES NOT LIMIT RECORDKEEPING REQUIREMENTS FOR 
SUPPORliNG THE VARIOUS NOliFICATIONS, LISTINGS, JUSTIFICATIONS AND 
REPRESENTATIONS TO TECHNICAL DATA DEVELOPED PRIOR TO THE EFFECTIVE DATA 
OF THE REGULATION. 

The notification, listing, justification and representation of 
limited rights in technical data applicable to items, components and 
processes to be used in contract performance, but previously developed, 
imposes an immense new recordkeeping burden on contractors. For many of 
these items, the financial, engineering or contractual records needed to. 
support claims of limited rights are simply not available or would entail 
a major effort to construct. It would be costly and very unlikely that 
contractors could provide satisfactory documentation for the validation 
requirement on such data. In order to reduce the paperwork burden that 
unnecessarily increases the cost of contracting this has to be revised to 
be more equitable to contractors. 

5. COMPUlER SOFTWARE AND SOFTWARE DOCUMENTATION ISSUES NEED FURTHER 
STUDY BEFORE A FINAL REGULATION IS ISSUED. 

CODSIA is concerned that the DAR Council has not given adequate 
consideration to rights in computer software, computer software 
documentation, software tools, source code, flow charts and other 
information relating to proprietary software. The regulation creates 
such ambiguity in this matter as to deter owners of reusable software 
components from offering to embed modifications thereof in weapons 
systems. For example, DFARS 252.7013 (c)(2)(ii) would seemingly grant to 
the Government unlimited rights in derivative software "generated as a 
necessary part of performing a contract ... However, the term 11 generated" 
is nowhere defined and could be interpreted to encompass, by way of 
example: 1) the trivial translation of a proprietary software component 
from one computer language to another, or 2) only the reproduction under 
contract of a software component. 

We believe the DAR Council should remove computer software from the 
technical data regulation and promptly develop and publish for comment a 
separate, extensively revised, regulation on computer software. We would 
welcome the opportunity to continue to assist in this endeavor. If no 
separate regulation on computer software is to be developed in the near 
future, the October revised regulation must be revised to provide for 
equitable treatment of software developed at private expense. 

6. THE PAPERWORK ISSUES NEED FURTHER STUDY AND CONTROL BEFORE A FINAL 
REGULATION IS ISSUED. 

The October revised regulation still creates an immense and 
unnecessary paperwork burden which is diminished only marginally from the 
paperwork burden associated with the April interim regulation. The time 
and expense necessary to compile the required information in order for 
contractors to comply with the regulation, and for the Government to 



evaluate contractors• submissions, will not be cost-effective. In our 
view, the procurement process will be overladen with unwarranted 
administrative complexity and the objective of efficient procurement of 
supplies and services will not be accomplished. 

RECOMMENDATION 

We recommend that a joint Government/Industry group be established to 
review the comments submitted on the October revised regulation and 
develop a final technical data and computer software regulation that 
complies with the law, the President's Executive Order and the 
suggestions of OMB, and is a cost-effective ·means of procurement. The 
overhaul of the policy on rights in technial data in the early 60's was 
accomplished by such a joint group. We look forward to meeting with the 
DAR Council to review our concerns with the revised interim regulation. 

Don Fuqua 
President 
Aerospace Association 

~()~ . . _ 
Senior Vice President 
Electronic Industries Association 

Attachment 

Sincerely, 

~John L. Pickitt 
President 
Computer and Business Equipment 

Manufacturers Association 

ichard Iverson 
esident 

i zrican Electronics Association 

1{~4~ ;j_ f(~ 
Wallace H. Robinson, Jr. 
President 
National Security Industrial 

Association 



* With respect to computer software, in the clause at 
252.227-7013, revise (c)(l) Restricted Rights by adding a new 
subparagraph (iii) which·would parallel the proposed new 
subparagraph (iii) under GPLR above: 

"(iii) In cases where the Gov~rnment would otherwise be entitled 
to unlimited rights, unless the Contracting Officer determines 
during the identification of needs process that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonprofit organization which agrees to commercialize the 
technology." 

* Add the following new~subparagraph after 
252.227-7013(b)(2)(iii): 

"When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
organization which is interested in commercializing the data, the 
government will negotiate Government Purpose License Rights which 
will expire if the contractor fails to make reasonable efforts to 
pursue commercialization." 

With my thanks for your interest and attention, 

.Sinc~rely, 
) . - . 

~ ·' - . 

_;,L_ ____ j 
Patricia B. Tucker 
Director, Awards Management 

and Resource Information 

PBT:gc 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary, ODASD(P)DARS 
C/o OASD(P&L) (MRS), Room 3Dl39 
The Pentagon · 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303; Comments of PIA to the 
interim rule 48 CFR Parts 227 and 252 
on technical data/computer software 

Dear Mr. Lloyd: 

The Proprietary Industries Association (PIA) appreciates 
the efforts of the DAR Council to assure full industry 
participation in the formulation of the regulations on 
rights in technical data and computer software. 

We welcome the improvements that were made in the 
October, 1988 revised interim regulations, but believe 
they are not without serious flaws. PIA member com­
panies remain deeply concerned that the Government may 
claim unlimited rights in technical data in prior 
development or in a minor modification to a product 
when it has not paid for the development of the 
product. 

We are also concerned that the Government may attempt 
to claim unlimited rights in technical data when 
development is required by a prime contract, but the 
item, component or process is provided by a subcon­
tractor and is already developed. While the listing 
procedures permit an assertion of limited rights in 
this case, experience suggests that this interpreta­
tion of the definitions is not merely theoretical. 

Simply put, we believe if the contractor or subcon­
tractor sells development work, then the technical 
data pertaining to that development work should be 
subject to Unlimited Rights. If "development" is not 
sold, then the Government should not be able to claim 
Unlimited Rights by virtue of a contractual require­
ment to produce and deliver an already "developed" 
item. Under these regulations a contractor or sub­
contractor who makes innovative manufacturing changes 



2. 

to their component in support of a Government contract or sub­
contract no longer has the option to sell their product without 
loosing rights. Under these circumstances the defense base will 
continue to erode, as has been well documented by the media and 
in various studies conducted over the last 4 years, including 
OFPP's recent letter and the October 1988 Cal Tech report. 

The definitions also have the effect of broadening the record 
keeping requirements associated with Subpart 227.4. In August, 
1988, PIA surveyed its members to determine how many hours of 
data validation response takes under the "historical", imputed 
definition of developed at private expense. Respondents were 
also asked to report the number of hours spent when they had to 
negotiate rights in technical data. 

The regulations would require this exercise each time a contract 
for a privately developed item was awarded. Assuming a universe 
of 1,000 private expense developers, the regulation would con­
sume 14 million manhours for this tier alone. The results of 
this PIA survey are .attached. 

These figures do not account for the time that prime contractors 
will have to spend overseeing subcontractor marking systems and 
negotiations. While we acknowledge your DFARS requirement to 
negotiate for greater data rights in some cases, we are concerned 
with the dramatic increase in overhead costs this formulation 
promises to add to Government contracting. 

Our suggested changes to the regulations follow. We have tried 
to focus on those areas which we feel are most critical, and 
those areas which are in need of clarification. ~bile we. 
recognize that the recommendations we made with respect to the 
April 1, 1988 regulations are numerous., we are still hopeful that 
the spirit of the changes we suggested could be captured in a 
regulation on rights in technical data. 

PIA has been encouraged by the report to Secretary Carlucci from 
Under Secretary of Defense for Acquisition Costello, in which he 
states that "requirements of the competition advocates for free 
and open price competition for subcontractors and suppliers have 
the effect of keeping the supplier base in constant turmoil and 
make it virtually impossible for defense contractors to build a 
stable base of reliable, high quality, cost-effective vendors." 
Since technical data appears to be the preferred means of pro­
viding for price competition for components, we remain hopeful 
that Mr. Costello's industrial base concerns will find their way 
into the final regulation for the DFARS Parts 227 and 252. 

Sincerely, 



PROPRIETARY INDUSTRIES ASSOCIATION (PIA) 
. Comments to DPARS Parts 227 and 252 

(effective 10/31/88)J DAR Case 87-303 re. 
Interim Technical Data Regulations 

(1) DFARS 227.471 and Clause 252.227-7013(a) (DEFINITIONS) 

The definitions of "Developed Exclusively with 

Government Funds", "Developed Exclusively at Private 

Expense", and "Required for the Performance of a 

Government ~ontract or Subcontract" quite literally 

state (when taken together) that the Government may lay 

claim to Unlimited Rights (ie., an unrestricted free 

use) in any technical data associated with any 

privately-funded "development" work that takes place 

during and if any contract or subcontract ever necessi-

tated the same "development". The Government need not 

contribute even a penny of such "development". 

This definitional approach makes, quite simply, the 

words "Expense" meaningless in both definitions, 

because expense or funding has little to do with 

eventual right to use. It completely exacerbates the 

definitional guidelines in the legislative history of 

Pub. L• 99-500, as well as 3 decades of decisional law, 

DoD policy and.practice. 



2. 

Development activities, as defined in the FAR, includes 

test, evaluation, prototypes and product improvements. 

As a result, the Government will claim Unlimited Rights 

in changes to a product without paying for the change. 

Modifications to a already-developed product do not 

constitute development. This is not clear in the 

regulations. 

Because it is highly unusual for the Government to use 

unmodified, "off-the-shelf" products in weapons 

systems, the Government would claim Unlimited Rights in 

a portion of almost every item, component or process 

procured from private industry, regardless of who paid 

for the modification. Application engineering is the 

norm for PIA's members. 

For that portion of ~he product that the.contractor or 

subcontractor believes to have been developed at 

private exp~nse, there is an additional problem. In 

the past, contractors and subcontractors relied on 

their written ·agreements with respect to rights in 

technical data, and the initial source of development 

funding, as justification for their assertions of 

private-expense development. Rarely was industry 

challenged; but when it was, it relied upon records 
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demonstrating that development work was not charged to 

nor called out in the contract or subcontract. 

Under a firm-fixed-price production contract, there 

was no need to keep records to demonstrate that a 

modification (ie., application engineering) not charged 

to the contract may, or may not, have been necessary 

under a hardware supply contract. 

As a result, the Government will claim Unlimited Rights 

in technical data pertaining to future product applica­

tions for which they do not have to pay. Products and 

processes developed at private expense in the past may 

be deemed in the present to be "Developed Exclusively 

with Government Funds" when challenged under the 

current regulatory definition. 

As we have mentioned before, these definitions do not 

reflect, in our opinion, the intentions of the Packard 

Commission. And as we have also mentioned before, the 

authors of the LMI Report on Technical Data, commis­

sioned and published by the Packard Commission· concur 

that the definifion ascribed to "required as an element 

of performance" (now changed to "required for perfor­

mance") expands the Government's claim to unlimited 

rights in technical data much further than they intend. 
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PIA suggests that the Department confines its reach as 

follows: 

"Developed Exclusively at Private Expense" as used 
in this subpart, means, in connection with an item, 
component, or process, or identifiable subpart that 
no development costs were direct costs under the 
contract or subcontract and that development of the 
item, component or process was not required for 
performance of the Government research and develop­
ment contract or subcontract. Independent research 
and development and bid and proposal costs, as 
defined in FAR 31.205-18 (whether ot not included 
in a formal independent research and development 
program), are considered funded at private expense." 

"Developed Exclusively with Government Funds", as 
used in this subpart~ means, in connection with an 
item, component or process (or an identifiable 
subpart) that the costs of development were paid 
for in whole by the Government as a direct cost 
under the Government contract or subcontract and 
that development of the item, component or process 
(or identifiable subpart) was required for perfor-
mance of a Government research and development 
contract or subcontract. 

"Required for the Performance of a Government 
Contract or Subcontract" as used in this subpart, 
means that the development of an item, component, 
or process, (or identifiable subpart thereof) was 
specified as an element of performance in the 
Government research and development contract or 
subcontract with the developer." 

These definitions would allow the ·Government to obtain 

legitimate use rights for its funded research w~rk and 

would reinstate definitions which acknowledge the 

source of upfrorit development funding as a legitimate 

test of private-expense versus Government funding. The 
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Government would not be in th~ position of "specifying" 

for "development" in the statement of work of a truly 

nondevelopmental fixed-price production contract, and 

the concept of private expense could be retained. 

Simply stated, these definitions would prevent syman­

tical games-manship from both industry and Government 

procurement agencies. If a contractor or subcontractor 

took a Government R&D contract or subcontract then it 

would have to take it at no cost in order to retain 

Limited Rights status. If the Government funded the 

award then it would have Unlimited Rights, or at worst 

GPLR status. 

(2) DFARS 227.473-4 and Clause 252.227-7037 (VALIDATION) 

DFARS Clause 252.227-7013 (and 10 USC, Sec. 2320) allow 

the Government to "negotiate" for rights greater than 

it would otherwise be entitled to, ana to grant back 

rights to the contractor or subcontractor. If those 

written agreements, which will result in rights in 

technical data for one party or the other, do not 

conform to the definitions of Unlimited Rights or 

Limited Rights for purposes of validation challenges, 

and, therefore, cannot be sustained when challenged, 



there is little incentive for either party to agree 

to fewer rights than those to which it is otherwise 

6. 

entitled. This is particularly true in cases where 

the records to demonstrate conformity with the current 

regulatory definition of "Developed Exclusively at 

Private Expense" were not required to be kept prior to 

1988. 

We concur with CODSIA's recommendation that a sentence 

should be added to DFARS Clause 252.227-7037 (regarding 

Validation of restrictive markings) to waive this 

Clause where a written schedule (list) agreement is 

negotiated. In other words, a contract should be 

binding on both parties; otherwise negotiating agree­

ments in a waste of time. Open-ended language such as 

in DFARS 227.473-l(a) (iii) should be deleted. We 

suggest the following: 

"(d) (5) No right to challenge a restrictive 
marking shall exist with respect to technical data 
for which an agreement, such as that contemplated 
in DFARS 252.227-7013(b) (3), has been reached 
between the contracting parties regarding the 
rights with which such technical data was to be 
delivered to the Government." 

(3) DFARS 227.473-l(a) (3) and -l(b) Cll and Clause 252.227-
7013(k) (ESTABLISHING RIGHTS IN TECHNICAL DATA 
"LISTINGS") 

This provision says that items, components or processes 

in which the proposal {or offeror) asserts Limited 
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Rights shall be placed in the prime contract "list", 

unless the Contracting Officer has {specific) grounds 

to "question" the validity of the restrictive marking. 

The language is vague and open to administrative abuse. 

This doesn't refer to or require a validation challenge 

under 252.227-7037 {presumably because there is no 

contract right to do so at that point). 

It's unclear as to the procedure the Contracting Officer, 

should follow as to a data rights predetermination 

either. 

This same provision refers the Contracting Officer to 

DFARS 217-7201 {if appropriate), which sets forth 

procedures for deciding if and how to compete a 

component developed at private expense. Acquisition 

of greater rights is only one option. Our rewritten 

provision (below) clarified both the reference to 217-

7201 and the state of limbo created by the phrasing of 

the provision. We suggest the following: 

"(b) Establishing Rights in Technical Data 
(1) If the offeror or the contractor is asser­

ting Limited Rights in its technical data, the 
Contracting Officer shall include the item, 
component or process in the list in the contract 
described at 252.227-7013{k). If appropriate, the 
procedures at 217-7201 will be followed. If 
necessary, the Contracting Officer will negotiate 
to obtain greater rights pursuant to 227.472-



3(b) (2). Unless the contracting parties reach· a 
predetermination agreement as to the use of the 
technical data, all assertions are subject to 
Government review and possible challenge in 
accordance with 227.473-4 and 252.227-7037." 

8. 

PIA is mi.ndful that the new interim regulation attempts 

to protect subcontractors rights in DFARS 227.473-

6(a) (4) and Clause 252.227-7013(i) by requiring prime 

contractors to protect subcontractor •listing" rights. 

However, PIA's basic concern hasn't yet been satisfied. 

That is, an innovative subcontractor probably will not 

agree to deliver its proprietary data via a subcontract 

CDRL unless the prime contractor and the Government (as 

a third-party beneficiary) are contracturally bound to 

recognize the restrictive markings on the data when 

delivered. The new DFARS definitions (mentioned 

above), give such a subcontractor no assurance whatso-

ever that it will continue to have Limited Rights 

protection. Unless the DFARS recognize this sanctity 

of contract principle, the DoD simply won't get many of 

its most innovative subcontractors to agree to deliver 

truly proprietary data. Please review our more speci­

fic comments on page 36 through 38 of our May 31, 1988 

Comments document. 
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(4) DFARS 227.473-2 (INCENTIVES FOR INNOVATION) 

Public Law 100-456, Section 806 (November 1988) (codi­

fied at 10 USC, Section 230S(d)) prohibits the Govern­

ment from requiring an offeror to propose to provide 

the Government with the ability to competitively 

acquire an item developed exclusively at private 

expense unless the original supplier of the item is 

unable to satisfy program schedule or delivery 

requirements, or the original developer is unable to 

find a way to meet the agency's mobilization needs. 

Since obtaining reprocurement rights in technical data 

have been a primary means of providing for competition 

between identical items, this prohibition must be 

included in DFARS 227.473-2. 

PIA continues to assert that subsection 227.473-2(b) (2) 

allows the Contracting Officer to •evaluate• a proprie­

tary supplier out of the competition simply because the 

supplier invokes the protection of 10 usc, Section 

2320(a)(2) (B), which allows it to restrictively mark 

its privately-developed data. 
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The statute at Section 2320(a)(2)(F) simply prohibits 

any coercive solicitation or evaluation of privately 

developed data as a condition of bidding on a contract 

or for an award of a contract. It quite literally also 

applies to "subcontracts". Public Laws 99-500, 100-180 

and 100-456 support this prohibition. Interim DFARS 

227.473-2(b) (2) undermines and negates this statutory 

protection. 

Please review our more specific comments at pages 42 

through 45 of our May 31, 1988 Comments document on 

this point. 

(5) DFARS 227.473-6 and DFARS Clause 252.227-7013(i) 
(SUBCONTRACTOR RIGHTS) 

The provision on subcontractor rights should also be 

amended to reflect the responsibilities of the 

Government and an offeror/contractor under Pub.L. 100-

456, Sec. 806 (discussed above). The appropriate place 

to add this reference is in 227.473-6(a) after "10 

USC", and in 252.227-7013(i) (1) after "10 USC". 

DFARS Clause 252.227-7013(i)(6) is redundant and 

creates an environment in which constructive default on 

the part of the prime contractor is inevitable. If the 
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DFARS prohibited the Government from requiring the 

prime contractor to secure for the Government greater 

than Limited Rights in privately-developed technical 

data, then this provision would not be so onerous. The 

continuing position of the Government is that it is 

entitled to ask for reprocurement rights in all 

deliverable technical data in prime contract solicita­

tions. This is arguably illegal, because it puts the 

prime in the position of contractually committing to 

assure subcontractors will in someway sell or otherwise 

relinquish rights in technical data as a condition of 

award. This provision establishes a conflict of 

interest, in fact, given the Government's actual 

solicitation practices. It should be deleted. 

Subcontractors who ·are entitled to assert Limited 

Rights in technical data may refuse to sell or 

otherwise relinquish rights in technical data via 

negotiation or otherwise. If the outcome of the so­

called "negotiation" is presumed due to a contractural 

commitment in the prime contract, then the prohibition 

in 10 USC 2320(a) (2)(F) has been violated. It is 

contrary to the law for the Government to create this 

situation. It is also contrary to the law for the 

prime contractor to be forced to refuse to purchase 



or require Unlimited Rights or relinquishment of a 

privately-developed product from its vendors.· 

(6) DFARS Clause 252.227-7027 (DEFERRED ORDERING) 

12. 

"The Competition Handbook" (Nov. 1987) printed by the 

Navy refers to the Deferred Order Clause as follows: 

"Deferred Ordering Provisions - This 'LIFESAVER' 
clause enable the Government to order any data 
generated under a Government contract, even if not 
previously specified as a deliverable, for only the 
cost of reproduction. Thus, if some desired data 
generated by the contractor under this or a previous 
contract had not been previously ordered or was 
omitted from the DO 1423, this clause (DFARS 52.227-
7027) permits its ordering as an afterthought." 
IQ. at ~· 84. 

The Navy's above reference to this Clause is a classic 

misuse of the "deferred ordering" concept. That clause 

is specifically intended for insertion in research and 

development contracts where the Government intends to 

(and does in fact) pay monies to acquire title to the 

technical data and software generated under the R&D 

contract. It was not intended for hardware production 

contracts where the Government has nQt paid "just 

compensation" to acquire legal title to the data. 



The genesis of the current DFARS 52.227-7027 Clause 

lies in the Armed Services Procurement Regulation 

(ASPR), and then the Defense Acquisition Regulation 

·(DAR) Clause 7-104.9(m), also entitled "Deferred 

13. 

Ordering of Technical Data or Computer Software." The 

ASPR and DAR Clauses used the same text language, 

except that their introductory language required the 

Clause to be inserted in a contract "in accordance with 

ASPR/DAR 9-502(c)." 

ASPR/DAR 7-104.9(m) (and the present Clause 52.227-

7027) only require the contractor to be compensated 

"for converting the data or software into the prescri­

bed form, for reproduction and delivery" to the Govern­

ment. In other words, only Xerox costs would be paid 

to the contractor. Prior ASPR/DAR 9-502(c) explained 

why this apparent inequity was so. It stated: 

"Compensation to the contractor shall not include 
the cost of generating such data or software since 
it was already generated in the performance of work 
for which the Government has already agreed to pay 
the contractor." (emphasis added) 

The ASPR/DAR 9-502 data policy section itself is 

entitled "Acquisition of Technical Data and Computer 

Software". Therefore, ASPR/DAR 7-104.9(m) was intended 

only for Government research and development contracts 
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where the contractor was paid to develop the data and 

the Government decided whether to take delivery to it 

at a later time. 

The new interim DFARS equivalent of ASPR/DAR 9-502 is 

DFARS 227.475-2(c). It has since dropped any reference 

whatsoever to "acquisition" of technical data, nor any 

reference to "payment" by the Government for legal 

title to the data. It simply says if the Government 

has a "potential need" for the data, then Clause 

252.227-7027 shall be inserted in the contract. This 

is a misuse of that clause. 

At the very least, it conflicts with the "listing" 

scheme included in these interim DFARS for protecting 

proprietary data. 

In order to cure this confusion, the use of Deferred 

Ordering Clauses should be deleted or confined to 

research and development contracts. 

{7) DFARS 227.472-2(a) (ESTABLISHING MINIMUM GOVERNMENT 
NEED) 

This provision cites a DoD directive which, in its 

current form, instructs a Contracting Officer as to the 

types of data that are used to satisfy certain uses of 
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technical data. The need referred to in the interim 

DFARS suggests more than a mechanical matching of use 

to technical data. It implies a judgmental decision 

that would weigh the burden on the contractor or 

subcontractor to supply the technical data versus the 

urgency of ·the Government need. 

Additionally, directive 5010.12 is undergoing revision 

at this time. The reference should be deleted. 

(8} DFARS 227.472-3(b) (2) (RIGHTS IN TECHNICAL DATA} 

This DFARS provision allows the Government to negotiate 

with its prime contractor for Unlimited Rights in its 

subcontractor's privately-developed data. Use of the 

word "negotiate" implies mutual assent to an agreement, 

which certainly wouldn't be satisfied if the subcon­

tractor is left out of the negotiation. PIA strongly 

supports all of its suggestions on pages 22 through 24 

of its May 31, 1989 Comments document. This is a 

highly improper and fundamentally unfair procedure. 

(9} DFARS 227.475-4 ·(LIMITED RIGHTS PATA TO FOREIGN 
GOvERNMENTS} 

This clause allows a foreign Government access to 

proprietary data subject only to a non-enforceable 
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"prohibition" against further use or disclosure. These 

foreign Governments·must first be required, as a mini­

mum, to execute a Non-disclosure agreement with the 

owner/ developer of the Limited Rights data (similar to 

the Standard Non-disclosure Agreement in DFARS 227.473-

l(d) and demonstrate a means to protect such data. 

As an example on April 11, 1988 the Los Angeles Times 

announced the possibility that General Dynamics was 

preparing to license "all" technical data for the F-16 

aircraft to Japan on a co-production program. This 

kind of activity could emaciate our defense industrial 

base and must be more thoroughly addressed in the final 

DFARS. 

(10) DFARS 227.481-l(a) (1) (ACQUISITION OF SOFTWARE 

These DFARS similarly disregard who funded the 

software's development. All of our comments relating 

to the "definitions" as to technical data similarly 

apply here. 

(11) DFARS Clause 252.227~7035 (CERTIFICATION OF DATA 
CONFORMITY) 

The Certification is, in essence, another form of 

technical data warranty just like DFARS Clause 52.246-



7001. It should be amended so that the certifying 

party agrees that the delivered data conforms to all 

"technical data" requirements of the contract. 

17. 

Further, just like any warranty, it should have an 

established cut off date when the certification expires 

(ie., 52.246-7001 uses 3 years, which is also 

appropriate here). 

(12) DFARS Clause 252.227-7013(1) (DISPUTES) 

For mixed-funded items, this provision implies that the 

prime contractor may negotiate with the Government as 

to the data rights in a subcontractor's data. It also 

states that the Contracting Officer may establish the 

subcontractor's data rights, if negotiations fail. 

This provision doesn't comport with the Fifth Amendment 

due process requirements of the u.s. Consitition. Such 

so-called negotiated determination of a subcontractor's 

rights would not be binding on the subcontractor under 

current federal law. If the Contracting Officer 

established a subcontractor's rights, the subcontractor 

does not have access to the military board Contract 

Appeals rights established by the Disputes Clause. To 

comply with fundamental due process, the subcontractor 

(developer) must be able to negotiate its own legal 



PROPRIETARY INDUSTRIES ASSOCIATION 
Comments to DFARS Parts 227 and 252 

(effective 10/31/88): DAR Case 87-303 re. 
Interim Technical Data Regulations 

ERRATA 

Page 18, Point (13), Paragraph A. The reference should 
be to the September, 1985 DFARS. It should also be 
noted that the reference to the phrasing which deals 
with separability does not consitute an endorsement of 
the September, 1985 regulations, or the definitions 
therein. 
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rights and bring legal action in its prime contractor's 

name if necessary. 

(13) (OTHER CLARIFYING SUGGESTIONS) 

A. Although it appears that the concept of protection 

of privately-developed "separable" baseline tech­

no~ogy is incorporated in the regulation, and 

certainly it has been recognized by the courts, an 

explicit reference to it in the definitions would 

be useful. Such a reference was made in the 

October 1985 interim DFARS. 

B. DFARS 227.472-3(b) (2(ii) appears to mean that a 

Contracting Officer may pay for any form of greater 

rights in technical data (other than Limited 

Rights). It is confusing as written. It would be 

clearer if changed to read "Greater rights in 

technical data, (e.g. G~LR, unlimited rights, etc.) 

may be paid for by a lump sum fee, royalty and/or 

other arrangement." 

c. DFARS 227.472-3(c) uses the term "technical data 

associated with an item, component or process" •. 

The words "associated with" appear to mean 
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something broader than "pertaining to• which is the 

term used in the statute. "Pertaining to• should 

be substituted in that provision. This provision 

also creates a "notice or lose" criteria for mixed­

funding development. It seems unnecessary given 

the other safeguards the Government has built into 

the regulation. 

D. Federal statutes clearly give "subcontractors• 

substantive protection in the area of rights in 

their proprietary technical data. The regulation 

should be revised to add the words "and subcontrac­

tor(s)" in any place that such rights are referenced. 

E. While these regulations are an improvement in tone, 

additional improvement would help. For example, 

DFARS 227.472-1 talks about allowing contractors 

and subcontractors to exclusively exploit technology 

that they have developed. This is not appropriate 

for privately developed items. 
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APPENDIX A 

THE PROPRIETARY INDUSTRIES ASSOCIATION 
SURVEY OF ADMINISTRATIVE BURDEN 

ASSOCIATED WITH THE RIGHTS IN TECHNICAL DATA REGULATIONS 

No. of respondents 

No. of responses 
per resondent 
per year 

No. of hours 
per response 

TOTAL ANNUAL 
REPORTING HRS 

AUGUST, 1988 

DOD ESTIMATES 

16,500 

1 

84 

1,391,040 

PIA ESTIMATES 
---(for lower tiers) 

1,000 *1 

94 *2 

(a) 143 hrs to satisfy 
requirements at 
227.473-4 and clauses 
at 252.227-7028 and 
7038 (April, 1988) per 
respondent. Implied at 
227.473-1(a) (5) and 
252.227-7013 (j) (Oct. , 
1988). *3 

(b) 112 hrs to negoti­
ate rights in technical 
data. (227.472-3, and 
227.473(b) (2) before 
factoring in the 
definitions at 
227.471, April, 1988). 
At 227.472-3(8) (2) and 
227.473-1(c), Oct., 
1988, before factoring 
in the definitions in 
227.471. *4 

255 Hours Total 

14,494,800 *5 



,. ,. " 
(*1) Assumes 1,000 lower tier suppliers who develop at private 

expense •. An alternate calculation could be oerived by 
assuming burden on a per contract basis. The top 500 R&D 
aefense contractors receiv~a 1,289 awaras in 1967.· Assuming 
15 subcontracts involving delivera~le technical data for 
items developed at private expense, per prime contract aware; 
and assuming at least 2 responses.to each subcontract 
solicitation, the Total Annual reporting hours migh~ be 

[(19,335 X 255) + (19,3~5 X 143)) c 

4,930,425 + 2,764,905 = 7,695,230 

(*2) Based on reponses to a survey of PIA memoers, 18 companies 
responded to an average of 94 solicitations per year whict 
require 6el1ve~y of te~hnic~l data and which co~~ain 
technical aata clauses. All of these companies nave 
historically developed product e~:lusively at private expense. 

(*3) The regs essentially move the validation process to ~he 
beginning of the contracting process by virture of the 
certifications process. ·Based on past experience, PIA member 
companies·averaged 143 hours per validation. 

(*4) To negotiate rights in technical data clauses. PIA member 
companies reported an average of 112 hours per subcontract, 
in recent years. 

(*5) Assumes companies successfully compete for 10% of the 94· 
subcontracts for which proposals are s~bmittea. calculation 
[(i respondees x number of responses x 142) + (# responoees x 
9.4 X 112) 

Hours per Response 

Responses per year 
Total annual hours 

Aug. cost per hour 

Estimated cost to Indust•ry 

DOD - Tech 
Data est. 

84 

1,391,040 

15.43 
20,441,664 

PIA - ~['ech 
Data est. 

143 per solicitation 
112 oer cont~act 
255 per successful 

bid 
94,000 

14,494,800 

SO.OO(compensation) *1 
$724,740,000 

*Based on reported industry averages for yarious occupations 
including managerial, engineering, financial, and legal at sr. and 
jr. levels. PIA member companies reported a high aegree of 
involvement of managerial employees in validation and negotiation. 

'.\.~: . l--
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~Shipbuilders 
· Council ot 

America 
1110 ~rmont Avenue, N.W. 
Washington, D.C. 20005-3553 
202-n5-9060 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

November 22, 1988 

The Shipbuilders Council of America submits this letter in response 
to the request for comments on the Department of Defense interim rule to 
implement section 808 (Rights in Technical Data) of Public Law 100-180. 
The Council is the national organization representing principal domestic 
shipbuilders, ship repairers, and the vendors of equipment and services to 
those industries. This interim rule published on October 28, 1988 in the 
FEDERAL REGISTER is intended to replace in its entirety the interim rule 
on the same subject that was published for public comment on April 1, 
1988. 

The Council's specific comments on the interim rule are set forth 
below. 

1. Definition 227.471 

•Detailed design data": line six, "in" should be "an". 

"Developed Exclusively with Government Funds": 

o Line five, insert "directly" before "paid". This is what is 
intended. Omitting "directly" leaves· room for the argument that 
the definition covers items charged to indirect accounts. 

o For the phrase "for the performance of" substitute •as an 
element of performance under. " (See below for explanation.) 

"Required for the Performance of a Government Contract or 
Subcontract": 

o The broadening of the definition of "Required as an element of 
performance. . " in the April 1988 interim rule to include 
"development necessary for performance of a Government contract" 
had the effect of negating the spirit and letter of the law and 
of Executive Order 12591. As we stated in our comments on the 
April 1988 rule, the broadened definition could encompass items 
developed exclusively at Contractor expense in anticipation of 
receiving a contract, but which could be said to be necessary 
for the performance of the anticipated contract. This was a 
case of the definition being broadened artificially by adding 
words which subvert the plain meaning of the term being defined. 
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The drafters apparently have attempted to mitigate this by now 
removing entirely any reference to "element of performance." 
But in so doing they have fallen into another trap: "required 
for the performance of" is now defined as •necessary for the 
performance of." Since these phrases are identical in meaning, 
the definition is nonsense. 

o The drafters also attempted to respond to critic ism by adding 
the condition of •accomplished during.• This does very little. 
In the real world, a contractor developing. at his own expense an 
item necessary for the performance of a contract will probably 
still be developing it up until the moment he uses it on th~ 
contract. To shield it from the Government/his competitors 
under this overreaching definition, he will have to complete 
development of the item before he signs the contract. This is an 
unfortunate situation, made even worse by the restrictive 
definition of •Developed" adopted in 1985. Taken together, the 
definitions constitute a strong disincentive to a contractor 
investing funds to improve his competitive position. The 
natural result will be more expensive products. 

o We recommend that the term and definition in the April 1987 
DFARS of •Required as an element of performance under a 
Government contract or subcontract" be reinstated in place of 
the subject term and definition, but with the deletion of the 
last phrase "or that the development was necessary for 
performance of a Government contract or subcontract.• 

"Developed exclusively at private expense•: we recommend that the 
following definition be adopted: 

• 'Developed exclusively at private expense', as used in this 
subpart, means, in connection with an item, component, or 
process, that no part of the cost of development was paid for 
directly by the Government and that the development was not 
required as an element of performance under a Government 
contract or subcontract. Items, components, or processes for 
which the costs of development are charged as indirect costs 
against Government contracts or a Government contract shall not 
be cons ide red as paid for directly by the Government; such 
indirect costs specifically include, but are not limited to, 
independent research and development and bid and proposal costs 
as defined in FAR 31.205-18 (whether or not included in a formal 
independent research and development program)." 

This definition overcomes the following objections to. the proposed 
definition: 

a. It encompasses the points raised above regarding •element of 
performance.• 

b. The sentence beginning "All other indirect costs. . • is not 
needed because if development was required as an element of 
performance in a Government contract or subcontract, then the 
item comes under the definition of "Developed exclusively with 

2 



Government funds." 

c. It goes some way toward defining "indirect costs," rather than 
using a new term whose meaning is not entirely clear from the 
context. 

d. The proposed definition has an air of being tacked together 
(which it has been). The substitute integrates and rationalizes 
the concepts of indirect costs and IR&D and B&P costs, making 
obvious that !R&D and B&P costs are types of indirect costs. 

The changes to the DFARS by the DAR Council noted in the preceding 
comments are of the same stripe. They represent attempts to reach 
more of a contractor's technical data developed at private expense. 
As such, they are contrary to both the spirit and the letter of the 
law (10 U.S.C. 2320 and 2321) and of Executive Order 12591. The 
purpose of these provisions of law was to foster creativity and 
innovation in the defense industries. The revisions noted will have 
the opposite effect; they should be withdrawn in the interest of 
maintaining a strong defense industrial base. 

2. Computer software 

There are many inconsistencies in the treatment of computer 
software: 

o The definitions of "Developed exclusively with Government 
funds," "Developed exclusively at private expense," and 
"Required for the performance of a Government contract or 
subcontract" make no mention of computer software. Yet the 
clause at 252.227-7013(c)(l)(ii) addresses "commercial 
computer software and related documentation developed at 
private expense." Do the listed definitions not apply to 
computer software? If not, why not? 

o By title, section 252.227-7013(i) deals with technical data 
and computer software. Subparagraphs (2) and (4) refer to 
"technical data or computer software" [though subparagraphs 
(3) and (6) omit inclusion of computer software; was this 
an error?]. But subparagraph (1) invokes 10 U.S.C. 2320 
and 2321 and DFARS 252.227-472-1 [it is assumed 227.472-1 
is meant], all of which by title and content address only 
technical data. 

o Section 227.473-1 by title covers only technical data. Yet 
the procedures in this section mention technical data and 
computer software. Reference is made to section 252.227-
7013(j), .which requires notification regarding "items, 
components, processes and computer software.• 

o Subparagraph 227.473-l(a)(5)(ii) requires the provision at 
252.227-7028 which obliges the contractor to identify 
deliverable technical data which it has delivered or will 
deliver under other contracts. No such requirement is made 
for c~mputer software. Is this intentional? 
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o · The policy at 227 .473-l(b) (2) provides for the contractor 
to obtain exclusive commercial rights in technical data 
developed under a contract, and to negotiate rights .in 
technical data pertaining to items, components or processes 
developed with mixed funding. No such provisions are made 
for rights in computer software. 

o 252.227-7013(c)(l)(ii)(C) obliges the Government not to 
make restricted rights computer software available to third 
parties without the prior written approval of the 
contractor. There is no such agreement with respect to 
technical data furnished with limited rights. 

o It has been stated elsewhere that this interim rule deletes 
the •list or lose• requirement. This is apparently the 
case with technical data. Yet the clause at 252.227-7019, 
which is required [by 227.481-2(b)(2)] for negotiated 
contracts in which the clause at 252.227-7013 is required, 
states, "If no such computer software [to be delivered with 
restrictions] is identified, all deliverable computer 
software will be subject to unlimited rights." This is 
list or lose. Furthermore, the listing requirements in 
252.227-7019 are redundant to or inconsistent with those in 
252.227-7013(j) and (k). 

o Section 227.475-4 deals with delivery of limited rights 
technical data to foreign governments. Section 227.481 says 
nothing about delivery of computer software to foreign 
governments. 

o Section 227.481-2 allows for deviations from section 
227.481 to be requested from the DAR Council. No such 
deviations are provided for with respect to technical data. 

o Contractors who inadvertently omit restrictive markings on 
technical data or computer software · may correct the 
omission. Under 227.481-2(d)(2), there is no time limit. on 
correction of computer software markings. Under 227.473-
3(c), however, the contractor may make corrections to 
technical data markings •within six months after delivery." 

o In 227.473-l(c)(3), GPLR and limited rights are mentioned 
in connection with computer software. 

o In 252.227-7013(f), the Government's treatment of 
unjustified or nonconforming markings on technical data is 
different from the treatment of markings on computer 
software. 

o Should 252.227-7013(i)(3) cover computer software as well 
as technical data? 

These seeming inconsistencies in treatment of computer software 
should be verified. If the different treatment is intentional, 
this should be noted explicitly in the policy section. 
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4. With respect to section 227 .472-2(b)-, the -reference to 227.472-
3 (a) (1) is not understood. Perhaps the reference intended is 
227.472-3(a)(l)(iv). 

5. In section 227.472-3: 

o Line four, •limiting• should be "limited." 

o In subparagraph (b)(l), line eight refers to •th~ limited 
rights legend," but there is no antecedent for this 
reference. If it- refers to the limited rights legend at 
252.227-7013(b)(3)(iii), this should be explicit. 

6. In section 227.473-1: 

o See note above regarding inconsistent treatment of computer 
software. 

o In subparagraph (a) (1) , line eight, reference is made to 
•contractor's or any subcontractor's intended use ... " of 
items, etc., for which technical data will be submitted 
with other than unlimited rights. Subparagraph (a)(2)(ii) 
gives the conditions under which an offeror's proposal may 
be deemed to be unacceptable if such information is not 
submitted, and refers to 252.227-7013(j). 

There is a serious deficiency here. With the deletion of 
252.227-7035, 7013(j) now appears to be the only clause in 
the regulations which attempts to impose on the 
offeror/contractor a duty to notify the Government prior to 
use of an item, etc. , for which technical data will be 
furnished with other than unlimited rights. However, 
7013 (j) does not specifically address "intended use" or 
•prior use," but only "use." 

In view of the •list or lose. the contract" tone of 
subparagraph (a)(2)(li), the requirement for advance notice 
should be made much more explicit than it is. The 7013 
provision has historically been a contract clause, and in 
all other respects but section (j) is still a contract 
clause, as opposed to a solicitation clause. It is 
suggested either: 

a. a separate solicitation clause along the lines of 
former 7035 be promulgated; or 

b. the language in 7013 (j ) be clarified 
~ppropriately and that a preamble to the whole 
clause be used in solicitations calling attention 
to the solicitation aspects of 7013(j). 

Furthermore, subparagraphs (a)(2)(ii) and (a)(3)(i) should 
be couched in terms of best efforts by the contractor. A 
contractor -- for example, a shipbuilder -- may anticipate 
having thousands of vendors on a ship construction 
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3151 KENWOOD • BURBANK, CALIF. 91505-1052 
PHONE (818) 843·6211 • FAX (818) 843·1209 • TWX 910·498-2257 

DErENSL ACQUISITION REGl~ATORY COL~CIL 
The Pentagon 
Washington. D.C. 20301-3062 

Attn: Mr. Charles W. Lloyd 
[xecutive Secret~ry 
r' ,, n ,-..~ .. ·- .. ~ . ..; 1 
LJ.:-\..1:\ v'.ll.lll\.. L.J.. 

ODASD(f')/DARS 
% OASD (P&L) (MRS) 
Room 3Dl3':J 

Subj: DAR Case 87-303 
Interim DfARS [ffective 10/31/88 

Ref: federal Register 
\" (i l . 5 3 ~~ 0 . 2 0 ') 
friday, October 28. 1988 

Gentlemen: 

18 November 1988 

llydra-Electric Company is a small business engaged in the manufacture of 
comi;ir-:rci<->1 and military prop:·ietary pressure s~itches, thermal s\;i.tches 
and flow control valv·es. These products are based upon technology and trade 
secret processes and techniques. deveioped at priYate expense during the c:ompa­
n:- ·s thirty (30) ye<n·s of existence. The products a1:e supplied for aerospace. 
g1·c;ui1.d and sr:.;;-: ba::.ed \.\-eapon sy s teuis. 

Ne~ applications resulting from requirements generated by prime contractors~ 
first and second tier subcontractors are engineered and produced by scaling 
or modeling from pre\.;iously produced hardlNare, i.e. applying the techrwlogy, 
t radc secret processes and techniques de-.:eloped at private expense. The 
teclu1.Glogy, trade secret processes and teclmiques are pri·"'·ate property and 
assets of the company. As \\·ith other company assets. they cannot be sold or 
negotiated a-way \\:ithout de\·aluing or destroying the company. 

llydra-Electric's products are essentially lo~ cost, non-repairable thro~a~ay 
components. The Governmen.t has no need for data to competitively procure 
spare parts or field support for lo~ cost. non-repairable throwaway items. 
llydra-Electric believes such items should be exempt from the regulations. 

MANUFACTURERS OF PRESSURE ACTUATED SWITCHES 

GAUGE • DIFFERENTIAL • ANEROID • ABSOLUTE • VACUUM 

ZERO ABSOLUTE TO 3DDD PSI 
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The switches and valves may be competitively procured at the LRU (Line Re­
placeable Unit) level by use of the requirement/specification data generated 
by the prime contractor or the subcontractor as the Goverrunent has unlimited 
rights to that data. 

Under the proposed regulations. especially the definitions, scaling/modeling 
of our baseline teclmology to fit a new application could be construed as 
"mixed funding development" and would be subject to Government Purpose License 
Rights. This of course would destroy a company such as IIydra-I:lectric by 
fut·cing disclosure and release of the basic proprietary· technology and trade 
se(rEt ~rocesses ~hiLh are the main assets and private property of the com~a-
1J~' • 

As a small business, IIydra-Electric does not have the sopl1ist icated account in~ 
syst•::m.s to segregate:. accumulate and fully document Internal Resea1·ch and 
Iil"..:·~~elof·ment/Did and Proposal Expenses. Ilo~ever even ,.;i th an accounting 
system to <..iCcomplish those tasks. the interim regulations ~ould still ~robobly· 
f,n·\:.:\:: art inteq::.re.tation that "mixed funding de\;elopment" \rOas involYed in any 
Iie~ applicati~n 0r p~ogram because of the nature of small bu~iness ope~ations. 

~heG apprc~chcd by a Prime o~ a subcontractor for a proposal or a bid on a 
neh re4uirement o~ application. a small business ~ill submit a conceptual 
dra\.dr.; to the rc:quester along "'ith his comnH:rcial proposal. It is not. feasi­
ble u_·, iii::::.kr.: CCiiliplete manufactu1·ing dra~·ings or complete all testing priGl- tu 
submissicn of the proposal due to time and financial constraints. The proba­
bility uf Sticcc:ss ii'i. obtaining a contt·act is usually one in ten because of the 
numb.:::t· of firms solicited. 

Th~ conceptual dra~itig simply indicates that based upon utilization of its 
to::..:lnl.•.il<'if.>" alid t rad<:: s.::c1·ets the small business can through application and 
manufacturing engineering prepare data to manufacture and test a component 
~hich ~ill meet the requirements of the requester's specification/requirements 
after· n:ce ipt of a contract or purchase order. Since the data would be .Pre­
pared after a~ard and based upon it's record in the last four (4) years .. the 
GovE:nuuent '-''ould claim "mixed funding development" under the proposed regula­
tions. 

Hydra-Electric could not accept a purchase order or contract under those 
conditions. 
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Hydra-Electric could not accept a production contract with a deferred data 
ordering clause unless the data were fully defined and the rights to such 
data were irrevocably defined in the initial purchase order or contract. 

Dydra-r:lectric Company fully supports and endorses the efforts of the Proprie­
tary Industries Association to protect the property rights of innovative 
cont1·actors ar.d subcontractors through their position papers, comments and 
suggestions to tht: DAR Council as they are the only organization which repre­
=-ent.s the interest~ of small business in this regard. 

Sincerely, 
llydra-Electric Company 

JJ I !.i/ '1!1./ fi.J 
/
/1 •' /// ;" ,:' •'1 I I /I; 1.'(. I; ,:/ l ! / l·:! ·lr.-t · ·· ,_- • I I' ~ · .· 

Richard G. ~·~ilt 

Executive Vice President 



JUNITED . 
~ TECHNOLOGIES 

September 19, 1988 

The Honorable Robert B. Costello 
Under Secretary of Defense 

for Acquisition 
The Pentagon, Room 3E933 
Washington, D.C. 20301-8000 

Dear Secretary Costello: 

United Technologies Building 
Hartford. Connecticut 06101 
203/728-7613 

Frank W. McAbee. Jr. 
Vice President 
Government Contracts 
and Compliance 

My August 26, 1988 letter to you stated United Technologies' 
concerns relative to certain provisions of the interim rule on 
rights in technical data and computer software (DFAR 
52.227-7013). We now understand that Mrs. Spector has agreed to 
meet with a group from the Defense Policy Advisory Committee on 
Trade (DPACT) to discuss industry concerns prior to issuance of 
the final rule on this subject. 

We are very pleased that this opportunity to present our views is 
being afforded and that the final rule may reflect a more 
equitable government/industry balance. In the interim, United 
Technologies will accept contracts containing DFAR 52.227-7013, 
on the assumption that all definitions contained in the 
aforementioned DFAR relate only to that clause and do not change 
other regulations. 

Thank you for your consideration of this matter, and we look 
forward to the results of the DPACT meeting with Ms. Spector. 

Sincerely, 

Frank W. McAbee 

jmat 

Aacl{)r/J3t7m 
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•Required as an Element of Performance Under a 

Government. Contract or Subcontract•, ae used in this 

subpart, means, in connection with the development of an 

item, component, or proceaa, that the development waa 

specifie~ in a Government contract or aubcontract(.) 4+ 

thet th~ •e't'elepMtA' was Reeeaeary f·&r perHr~A~RGe .of a 

F . .l 

14. 

•Restricted rightsw, as used in this subpart, means 

rights that apply only to computer software, and include, as 

a minimum, the right to-

(a) Use computer software with the computer for which or 

with which it was acquired, including use at any Government 

installation to which the computer may be transferred by the 

Government, 
-(b) Use computer software with a backup computer if the 

·computer for which or with which it was acquired is 

inop•rativ~, 

(c) Copy {reasonable numbers of) computet prograrna for 

safekeeping (archives) or backup purpoaesr and 

(d) M~dify cotnputer software, or combine i·t with other 

aoftware, subjec~ to the provision that those portions of 

the derivativ~ software ineorporating·reatricted rights soft­

ware are subject to the 8a1ne restricted rights. 

fn od~itien 1 re~trieted righte inel~dt en~ ether epeei£te 

ri,h46 Aet Lftee~eieeent wi;fi 'he ~iAi~~ r1~8te ift (a) (8) 
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contract. It is impossible to tell in advance of the 
contract who all these vendors will be. A contractor should 
not be expected to use more than his best efforts to 
contact all these vendors and obtain the listing of 
technical data called for here. There should be specific 
language instructing the contracting office to take such 
situations into account. The language in (a) (3) (i) should 
be "all knOwn technical data• or •all readily ascertainable 
technical data,• not •All technical data.• 

o In subparagraph (a) (1) (iii), line seven, change •if" to 
•for which" and change •is• to •are•. This seems closer to 
what is intended. 

o With the deletion of reference to 252.227-7035, 
subparagraph (a)(2)(i) now is redundant with (a)(l), into 
which it should be merged. If it stays, •or computer 
software• should follow •technical data.• 

o The language in the second sentence of subparagraph 
(a) (2) (iii) is somewhat infelicitous. What are at issue 
are not •rights in technical data to which the offeror is 
otherwise entitled, • but •rights in technical data which 
the offeror is entitled to withhold or restrict.• 

o Subparagraph (a) (3) (ii) refers to •bilateral modification 
of the list• of technical data to be delivered with 
restrictions on use. The Proprietary Industries 
Association has raised the question whether a subcontractor 
(or contractor) could jeopardize schedules by refusing to 
deliver critical technical data until his restrictions have 
been accepted and added to the contract list. This is a 
valid point. We suggest deletion of the term •bilateral." 
The Government is adequately protected by the procedures in 
subparagraph 227.473-l(b)(l), which are discussed below. 

o In subparagraph (a)(4), line six, add •or computer 
software• after •technical data.• In line twelve, again, 
the word •prior• is used whereas 255.227-7013 (j) speaks 
only to J.lK. 

o In subparagraph (a) (5) (ii), is computer software intended 
to be included? 

Also, we suggest that the title of 252.227-7028 is not 
accurately descriptive of the content or purpose of this 
clause. A better title would be •Notification of Previous 
Delivery of Technical Data• or something similar. This 
would also alleviate confusion with the representation in 
252.227-7013(j). 

In subparagraph (a) (6), such confusion between 
•representations• is evident. This subparagraph 
immediately follows the section referring to the 
•Requirement for Technical Data Representation• in 252.227-
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7028, but (a) (6) apparently is referring to the 
representation in 252.227-7013(j). 

o Subparagraph (b) (1) refers to •the technical data" in the 
third line, but it is not entirely clear what is the 
antecedent. Perhaps •the" should be deleted. 

Also, the language of this subparagraph (b) (1) should be 
strengthened so that it is not susceptible of 
interpretations by contracting officers that may result in 
delays in approving listing of a contractor's restricted 
technical data. As noted above in connection with 
subparagraph (a)(3)(ii), this could lead to schedule delays 
when subcontractors refuse to sign contracts or deliver 
technical data until they are listed. The language should 
be to the effect that: •The contracting officer shall add 
the limtied rights data to the contract list. ~ he may 
either challenge under 252.227-7037, or he may negotiate 
rights under 217-7201 and 227 .472-3(b) (2)." In neither 
case is progress held up by a refusal to sign a contract or 
deliver technical data until the listing is approved. 

o In subparagraph (b) (2), "should" should be "shall." The 
contracting officer should be under mandate just as much as 
the contractor. The intent is to balance the Government's 
and the contractor's interests. 

o Same in (b) (3), change "will" to "shall" in line four. 
This tracks the language in 10 U.S.C. 2320(a)(2)(E). 

o Same' in (b) (3) (i), change "will" to "shall." The remainder 
of the language in this , subparagraph does not meet the 
requirements of 10 U.S.C. 2320(a)(2)(E). This section of 
the law requires the e$tablishment, in the regulations of 
criteria for determining when negotiations in mixed funding 
situations are impracticable. The only criteria given for 
this determination are that •there are nl.imerous offerors" 
or •under urgent circumstances." These •criteria" are too 
vague and subject to abuse. Specific, narrowly defined 
criteria should be provided. 

o In subparagraph (c)(2)(i), the April 1988 language "have an 
immediate need" has been changed to "anticipate an early 
need. • This language, subtle though the change may be, 
makes it easier for the Government to justify withholding 
greater rights from the contractor. The language used in 
the April 1988 rule should be reinstated. 

Line five, •may• should be • shall. • 
rule, the word was "will." 

In the April 1988 

Line seven, "should" should be changed back to "shall" as 
it was in the April 1988 rule. 

The same typ'es of changes have been made in (c) (2) (ii) and 
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(iii). The language from the April 1988 rule should be 
reinstated. 

7. In section 227.473-3: 

o The provision in subparagraph (c) is of little use because 
it is not in any contract clause. This very important 
right should be in the contract; it could easily be 
incorporated into 252.227-7013(f). Also, the Government's 
relief from liability in subparagraph (c) (3) should be 
limited and should be more explicit. Better language would 
be, nRelieves the Government of liability for unauthorized 
use, release or disclosure of the technical data which may 
have occurred before the technical data were marked by the 
Contractor. • The same is true with respect to computer 
software in 227.481-2(d)(2). 

8. In section 227 .473-5(c), the allusion to· · 252.227-7031, Data 
Requirements, is not understood. The April 1988 language was to the 
effect that the clause at 252.227-7036, Certification of Technical 
Data Conformity, shall be included in any contract in which delivery 
of technical data are required. The new language does not directly 
make this connection. Just because a contract contains the 7031 
clause does not necessarily mean that it requires delivery of 
technical data. The connection should be more direct. 

9. There are two problems with new section 227.473-6, Subcontractor 
Rights, and with new subparagraphs (i)(l), (5) and (6) in 252.227-
7013: 

o The list or lose requirements of the April 1988 rule, it 
was soon realized, fell very hard on subcontractors. 
Because of the protests from industry (in many cases from 
prime contractors who were looking after the interests of 
their subcontractors), these ill-advised requirements were 
mitigated somewhat. Now comes new regulations couched in 
terms of protecting subcontractors from prime contractors 
against a problem which has already been ameliorated by 
other changes in the regulations. Much of this new 
material is superfluous or gratuitous, viz: 

a. Contractors, including prime contractors, are 
constantly aware and have always been aware that they 
nmust satisfy their contractual obligations to the 
Government while ensuring that the rights afforded 
subcontractors. .are recognized and protected" 
[227.473-6l(a)]. It was the Government/DAR Council's 
insistence on preaward/postaward notification and list 
or lose that made this aspect of contracting so much 
more onerous (and which, as we have pointed out, will 
make the product so much more expensive), not anything 
the prime contractors have done. This new language is 
gratuitous. 

b. The requirements of 227.473-6(a)(l), (2) and (3) and 
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of 252.227-7013(i)(2), (3) and (4) have long been in 
the regulations under other headings, they are 
superfluous. 

c. The language of 227.473-6(b) is also gratuitous. It 
is a natural reaction by the drafters to the well­
founded outcry from defense contractors that the new 
notification and listing requirements will stretch out 
schedules. This will be due to the sheer volume of 
extra paperwork required and the questions and 
disagreements with subcontractors which will 
undoubtedly increase. Whether contractual obligation$ 
will be met in any given case will depend on how well 
a contractor can take account of these stretch-out 
factors in his bid and how expeditiously the contract 
And the Government handle these questions. 

o In most design contracts, it would usually not be possible 
or desirable for a subcontractor to furnish limited rights 
data . directly to the Government, bypassing the prime 
contractor. In such situations, the contractor is acting 
for the Government in reviewing and approving designs, and 
requires the technical data to fulfill this function. Or, 
the subcontractor's technical data will be incorporated in 
the contractor's design. These situations should be 
recognized and exceptions noted in subparagraph (a)(2) and 
in 252.227-7013(e)(3) .. 

10. With respect to 227.475-2: 

o In subparagraph (b); line thirteen, •item" should be 
plural. 

0 In subparagraph (c), antepenultimate line, 
should be inserted before "technical data." 
correct. 

•rights in" 
This is more 

o Add subparagraph (d) as follows: 

•In no case shall the Contracting Officer use deferred 
delivery or deferred ordering as a substitute for listing 
technical data on the Contract Data Requirements List (DD 
Form 1423). Just as the Contractor is required under these 
regulations to list in advance all readily ascertainable 
technical data and computer software it intends to delivery 
with other than unlimited rights, the Government is held to 
the same standard: to notify the Contractor in advance of 
all readily ascertainable technical data and computer 
software it requires delivery of.• 

11. In section 227.481-2: 

o In subpa,ragraph (b) (4), line eight, •development" should be 
•developed.• 
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o In subparagraph (c)(2), the Restricted Rights Legend 

appears to be three lines long, ending with "(Name of 
Contractor),• in smaller typeface. However, the text 
following the legend is in the same size typeface until.the 
end of the section. This should be corrected. 

This subparagraph states, "The Government shall include the 
same restrictive markings on all its reproductions of the 
computer software. . . etc. • However, the contract clause 
[252.227-7013] does not impose this requirement on the 
Government. The clause should be modified accordingly; 
ideally, the requirement should appear in the restrictec;I 
rights legend. 

12. With respect to 252.227-7013: 

o In subparagraph (b)(2), line sixteen, after "data" add "by 
the recipient." This is what is intended. 

o There are two objections to the legends: 

a. In referring to •restrictions. . set forth in the 
definition of blank rights in paragraph blank of the 
clause at 252.227-7013 of the contract listed above," 
it is doubtful the legend would be considered 
sufficient notice by a court. The legend should not 
require the holder of technical data to refer to 
another document -- to which he or she may not have 
immediate access -- to learn what restrictions are on 
the data. The legend should spell out the 
restrictions. 

b. It is difficult to tell in some cases where the 
legends end. The legends should be set in different 
type or otherwise set off. 

o In subparagraph (b) (3) (i) the reference to "(a) (1) above" 
is incorrect. The reference should be to "(b)(l)(ii)­
(viii) above.• 

o In subparagraph (c) (1) (ii), in item (B), •user" sho:uld be 
"Use." 

o In subparagraph (e) (2), the matter in parentheses is not 
parenthetical. The parentheses should be deleted. 

o In subparagraph (j)(2), line 3, substitute "for which" for 
"if" and "are" for "is." In line 4, substitute •for which" 
for "if." In line 5, insert •or computer software" after 
"data" and substitute •are" for "is." This is closer to 
the intended meaning; "data" is a plural noun. 

13. With respect to 252.227-7018: 

o Is it intended in (b)(3) that a subcontractor would review 
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the procedures ·of lower-tier subcontractors? Would a 
contractor review procedures of a subcontractor more than 
one tier down? 

o In subparagraph (c), is it intended that a subcontractor 
should notify only the next-higher-tier contractor, or must 
he notify the Government directly? If the former, must the 
contractor in turn notify the Government? This should be 
clarified. · 

o Subparagraph (f) does not go far enough. For example, if 
applied literally, the first line in the clause would rea~ 
•The subcontractor or any subcontractor .... • 

14. With respect to 252.227-7019: 

o In the first line, •officer• should be •offeror.• 

o In the second line, the use of •such• is not understood. 
Should •such" be deleted? 

15. With respect to 252.227-7020, the copyright notice is rendered 
incorrectly in subparagraph (b) in all three instances. 

16. With respect to· 252.227-7026, in line 10 of the clause (excluding the 
title), "technical" should be inserted before •data.• 

17. With respect to 252.227 -1021·, in line 7 of the· clause (excluding the 
title), the term "technical data• is used, whereas in the clause at 
252.227-7026, the corresponding usage is •data.• This is an example 
of the use of "data• where apparently •technical data• is meant. 

18. Item 252.227-7034 should be deleted as not pertinent. 

19. Preaward Validation 

Provision should be made for preaward validation of claims to rights 
in technical data and computer software. It is easy to construct a 
scenario in which a potential sole source subcontractor (or contractor) 
refuses to sign a contract until his claim to rights in technical data is 
validated by the Government. Section 227.252-7037 provides a validation 
procedure, but it is couched in terms of a postaward, Government­
contractor relationship, and it also has built-in delays. The new 
procedure should provide for special •fast-track• validation· of the 
technical data rights claims of potential contractors/subcontractors. 

The Council appreciates this opportunity to comment on the interim 
rule. We hope the DAR. ,Council will find our comments of assistance in 
developing the final rule on rights in technical data. 

Mr. Charles W. Lloyd 
· Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(P)/DARS - c/o OASD (P&L) (MRS) 
Room 30139, The Pentagon 
Washington, DC 20301 
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;:e~rely, ~-{.._~ 
John . $. cker 
Pres! 


