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Mr. Charles w. Lloyd 
June 1, 1987 
Page 2 

the Contracting Officer in rule of two d~cisions. W• feel that 
the foregoing will result in more balanced and unb.iassed ROT 
opinions.· 

ISSUE: 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, •• ••• (1) 
Any offeror or an interested party, may in connection ·with a 
contract involving award to a SDB based on preferential conside­
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer ...... 
We believe that s~ch loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad­
vantaged business status. 

RECOMMENDATION& The regulations should be more specific with 
respect to who can protest. The right to protest the s.DB status in 
acquisitions involving SOB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalitiea should be 
invoked in those cases where frivolity is_ determined. Definite 
time frames should also be established with·each step of the pro­
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207. or the Statute. 

"RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SOB offerors be required to 
award a mandatory percentage of sueh subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. _This will 
encourage networking among the ~inority Business Enterprises. 



-----------·-··"··-·--· .... -··-·-·· 

Mr. Charles w. Lloyd 
June 1, 1987 
Page 3 

Again, DoD is to be commended for its work in the various socio­
economic programs, and it Treap Associates can be of any 
assistance to you, please do not hesitate to contact me. 

F. MADISON 
Vice President 
Corporate Affairs 

cc: NEDCO Conference 
716 South Sixth Street 
Las Vegas, NV 89101 

National Federation of 8(a) Companies 
2011 Crystal Drive, SUite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, 
Integrated Systems Analysts, Inc. 
1215 Jefferson Davis Highway 
Crystal Gateway III, Suite 1304 
Arlington, VA 22202 

Mr. Dan Gill 
Office of Small & Disadvantaged Business Utilization 
OSD, The Pentagon, Washington, oc 20301 

'\ 
' 
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\ 
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TRACTELL, Inc. 

~on~, Plk~ea~ and lffree,.t/ny 

4490 NEEDMORE ROAD • DAYTON. OHIO 45424 

(513) 233-6550 

26 May 1987 

M r • C h a r L e s W • L L oy d 
Executive Secretary 
ODASD ( P) DARS 
c/o OASD CP&L) <M&RS) 
Room 3c-841, The Pentagon 
Washington, DC 20302-3062 

D e a r M r • L L oy d : 

87-3_5 

This Letter res~onds to your request for public comment 
concerning the development of procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987 <P.L. 99-661). 

1. As a reference, the Federal Register, Thursday, July 21, 
1983, Part II, contains comments on the 11 Participation by 
Minority Business Enterprises in Department of Transportation 
Programs ... In reading P. L. 99-661, exactly the same problems 
are re-emerging for DoD as were handled by DoT in 1983. 

2. Reference the Interim DAR rule including the statement: ., 
c o m p e t i t i on a m o n g S DB c o n c e r n s w he n e v e r t h e c o n t r a c t i n g o f f i c e r 
determines that offers can be anticipated from two or more SDB 
concerns, and that the contract award price will not exceed fair 
market price by more than 10 percent ••• ., 

The p r act i caL impLement at i on of such a procedure r eq u i res much 
more information than the average contracting officer ordinarily 
possess~s. It. also seems that this rule is either impossible to 
i m p l e m en t, o r i f i t i s i m p l e m e n t e d, i t b e c o m e s a p r i m e c a n d i d a t e 
f o r a b u s e. To ., a n t i c i p a t e., t h a t t w o or m or e S DB s w i l l r e s pond to 
an offer appears to imply ·knowing 11 Which 11 firms might respond; 
k n o w i n g _.,. t h .e p r i c e r a n g e t h e y w i l l o f f e r r e q u i r e s e v e n m o r e 
specific knowledge of such potential respondees. This is easy to· 
write as policy, but almost impossible for humans to do (witness 
t h e I R S W - 4 f o r="m D • 

We rec.ommend the "pre-est_ablished" criteria for SDB set-aside 
under P. L. · 9 9-6 6 1 be m ore p r a c. f i c a l ly b a sed on' t he . est i mated 
d o l l a r v a l u e · f o r t h e a w a r d < t y p i -c a l l y d o n e by r e q u i r e m e n t - s i d e 
per&onnel any~ay), and_ the generic cap~bilities of SDBs that 
might respond to such solicitatio~s. 

Logistics • Engineering • Electronics • Information Processing • Cost Analysis • Economic Research 
Socio-Environmental Research • Educational Consulting 
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W e a l so r e c o m m e n d t h a t c e r t a i n "l a r g e r d o l l a r ", s o l ·; c i t a t i o n s 
become "on- the- spot" set- as i de can d i d a .t e s, based on the 
determined capabilities of the SDB actually responding, rathe.r 
t h a n t h o s e e x p e c t e d t o . r e s p o n d • T h i s. w o u l d e n c o u r a g e c a p a b L e 
S DB s into gradual com pet i t ion w it h higher expect at i on s of 
success, which should be the ultimate goal of P.L~ 99-661, but 
not penalize any responding vendor. 

2. Another concern i s the proposal of "except i on f i v e" w here by a 
direct award could be made to an SDB without competition when 
sources sought identified only one responsible SDB to fulfill 
requirements, ••• ~b~r~ §~l:~§jg~ f!l!~rj~ ~!~ DQ! m~l ••. 11 The 
latter statement (underlined) is meaningless, unless further 
defined. What is the scope of responsibility within DoD for 
which a specific set-aside criteria is met, or not met? Is this 
criteria to be DoD wide? for a single agency, such the Air 
Force; for a specific contracting agency? a geographic region. 
This needs a lot more clarification. · 

3. A second proposal establishes a 10 percent preference 
differential for SDB concerns for the objective to attain a 
specific goal. Again, the scope of responsibility within DoD for 
the application for a specific goal is not clear. Also, this 
proposal appears to be a set-aside after-the-fact of a sealed bid 
process, wherein both non-SDBs and SOBs are being solicited. 
This could be a source of major confusion if not pre-specified in 
a formal solicitation, or other anouncement, requesting bids. 

4 • T h e f o r m a l d e f i n i t i o n of 11 S DB " i s r e a s o n a b L y c l e a r. N o t a b l y , 
Part 204, Federal Register/ Vol 52/ 4 May 1987 regarding 
increased categorizations of SDBs. In practice within DoD, 11 SDB" 
-is systematically interpreted to mean a firm with SBA 8Ca) certi­
fication, especially for the meaningful, Larger dollar value 
efforts. 

There will be a definite conflict with the existing SBA 8Ca) 
program, as administered, if indeed P. L~ 99-661 intends to 
increase participation ~f minorities in DoD contracting. As a 
r u l e, c e :r t i f i cat i on i n. t he SB A 8 (a) pro g ram i s 'a e x t rem e l y 
tedious, often endless process, constrain~d by the personnel and 
l o c a t i on s. ·of · SB A · c e r t i f y ·i n g o f ·f i c e s. 
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In effect, this current SBA 8Ca) certifi~ation process is a major 
constriction. Some other type of "pre-certification" should be 
devised to ap~ly to all SOB firms in the broader definitio~. 
Otherwise, the presence of firms with 8Ca) certifications may be 
used to screen out SOBs without certification, since both are 
covered by P.L.· 99-661; indeed this would be counter-productive. 

To attain maximum expo·sure to capable· non-SBAC8a) firms~ we 
recommend DoD make maximum use of State-supported certification 
of SB E s I SB D s and MB E s, regardLess of the i r· current SB A 8 (a) 
status. 

4. We recommend a specific category of contracting within the 
scope of P. L. 99-661 be devised for SOBs interacting, or seeking· 
t o i n t~,. r a c t , d i r e c t L y w i t h H i s t o r i c a l l y B l a c k C o l L e g e s a n d 
Universities in contracted efforts that mutually enhance each, 
and dually respond to DoD needs. We also recommend a specific 
category of set-aside expediency in contracting when such efforts 
are consumated involving Historically Black Colleges, much Like 
the "Short Form Research Contract". 

We strongly recommend policies be developed at the DoD Level that 
accent the need for increased attention to the systemic inade­
quacies of HBCUs in dealing with the intricacies of DoD contract­
ing. Significantly more emphasis and Latitude should be included 
in those contracts with HB CUs that seek to "establish an 
increased capacity" to compete more effectively in the DoD mai·n­
stream. For example, costs of inclusion of specific support to 
an i n s t i t uti on from an S DB· shouLd be accented as a cap a b i L i t y 
enhancement for the HBCU, since this synergy covers TWO 
objectives related to P. L. 99-661. 

Also, when set- aside c r i t e r i a CAN N 0 T be met for e i the r S DB s 
a n d l o r HB C U s, t h e c a p a c i t y t o u s e no n- S DB f i r m s i n j o i n t e f f o r t s 
w i t h S DB s, and I o r HB C U s s h o u L d be cons i de red B E F 0 R E the set- as i de 
category is withdrawn. 

5. Finally, we recommend a strong evaluation process be super­
; m p o s e d o n t h e i m p l e m e n t a t i .on o f P. L. 9 9-6 61 t o a s s u r e t h a t t h e 
subsequently designed pol1cies do wh~t they suppose to do, or 
po~se~s a mechanism for· chang~ if they do not. This should 
i n c L u d e b e f o r e a n d a f t e r a n a l y s e s, a n d , p r e -. s e t t a r g e t s f o r b o t h 
the number of SDBs invol·ved in DoD con·t·racting, and the dollar 
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values of these awarded contracts. Policy goals for set asides 
need _to be more clearly and explicitly defined, as cited above. 

Such an evaluation is essential because the worse possible 
outcome of P •· L. 9 9.:.. 6 61 w o u l d be m i n i m a L, or no i n c rea s e i n 
participation of SDBs in DoD c6ntr~cting. Such an outcom~ would 
cancel ---forever-- all future Legislation related to such 
objectives. 

rely, (J 
~<~· 

ugene Jones, P · -
President, TRACTELL, Inc. 

ENCL: Capability Microbrochure 



Jun·e 6, 1987 

Charles \-1 Lloyd, Exec Secy 
Defense Acquis Reg Council 
Room 3C841, The Pentagon 
Washington, D C 20301-3062. 

Dear Mr Lloyd, 

There is no need of repeating the discussion in the AGC of America 

letter to your off~ce, dated June 1, 1987. This Chapter of 160 supports 

the ar~uments in that letter. 

This being a small state, would have many problems in trying to carry 

out the provisions of the "Rule of Two." 

It is our hope that you will discard your proposal. 

~1-33 

AGC 
VERMONT 

Associated 
General 

Contractors 
of Vermont 

,------.. 

47 Court Street 
P.O. BOX 750 
MONTPELIER 

VT 05602 
(802) 223-237 4 

President 
OTIO A. ENGELBERTH 

Engelberth Construction, Inc. 
Winooski 05404 

Senior Vice President 
ROBERT L. NORWAY 
Bates & Murray, Inc. 

Barre05641 

Vice President 
MARC D. COTE 
Blow & Cote, Inc. 
Morrisville 05661 

Treasurer 
Robert P. Lord, Sr. 

E. F. Wall & Associates. Inc. 
Barre05641 

Executive Vice President 
WILLIAM J. KEOGH 

Board of Directors 
ROBERT A. CARRARA 

J. P. Carrara & Sons, Inc. 
North Clarendon 05759 

WILLIAM E. DAILEY, Ill 
Wm. E. Dailey, Inc. 
Shaftsbury 05262 

ROBERT W. GRAHAM 
S. G. Phillips Corp. 
Waitsfield 05673 

ROBIN L. HOUGHTON 
Hutch Concrete Contracting Corp. 

Montpelier 05602 

LEE H. LAWTON 
Red-Hed Supply, Inc. 

Winooski 05404 

' MAYNARD F. McLAUGHLIN 
Bread Loaf Construction Co. 

Middlebury 05753 

ALLEN M. POTIER 
F. R. Lafayette. Inc. 
Essex Jet. 05452 

JOHN C. STEWART 
Pizzagalli Construction Co. 

So., Burlington 05403 

ROBERT S. WILLIAMS 
New England Equipment Co .• Inc. 

White River Jet. 05001 

EQUAL EMPLOYMENT 
OPPORTUNITY EMPLOYER 
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associates, inc. 

System Manufacturing Division 

Defense Acquisition Regulatory Council 
ODASD (P) OARS 
c/o OASD (P~L) (M&RS), Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

June 2, 1987 

Attention: Mr. Charles Lloyd, Executive Secretary 

37-33 

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 

Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential .factor application to the 
Small Disadvantaged Business (SOB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SOB in the competition of Cost type contracts. 

In further support of the intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SOB contractors also include goals to 
encourage the networking and support of smaller SOBs. 

In an effort not to damage one Government· program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SOBs, we request that all· revenues 
as a result of 8(a) participation be excluded as the size of many SOBs are 
unrealistically inflated through subcontracts with the Small Business: 
Administration. 

·The protest process requires more guid~nce and policy. The issue nf exactly 
who is qualified to challenge the process remains unclear~ An 'interested 
party' requires definition. Our suggestion is that only qualified SOB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 

3200 POLARIS, UNIT #9, 45 • LAS VEGAS, NEVADA 89102 • (702) 367-1300 
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Request the establishment of a supportive.policy outlining an aggressive 
program in determining the availability of SOBs to perform on DJ>D contract~ 

. (in consonance with the rule of two). 

The intent of PL 99-661 is well accepted by our Company. We look forward to 
your consideration and implementation of the comments we've provided above. 

Sincerely, 

Buck W. Wong 
President 

· . . -.:.-
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Office of the 
General Manager 

Mr. Charles Lloyd 
Executive Secretary 
OSAD(P)/DARS 
c/o OSAD (A&L) M&RS 
Room 3C841 
The Pen·tagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

2200 Peachtree Summit 
401 West Peachtree Street. N.E. 
Atlanta, Georgia 30365-4301 

May 29; 1987 

I would appreciate it very much if you would provide me with a 
copy of the Department of Defense's proposed procedures for 
achieveing the 5% minority contracting goal (reference: DAR Case 
87-33) 

This information should be sent to: 

Mr. John S. Schad! 
Assistant to the General Manager 

for Equal Employment Opportunity 
Metropolitan Atlanta Rapid Transit 

Authority 
2200 Peachtree Summit 
401 W. Peachtree Street, N.E. 
Atlanta, Georgia 30365-4301 

Thank you for your assistance. 

dkh 

Sincerely, 

-xrtwt. ~ ·/ ~------
Uhhn S. Schad! 
Assistant to the General·Manager 
for Equal Employment Opportunity 

Metropolitan Atlanta Rapid Transit Authority 
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The Honoi-able Paul D. SaYbanes 
Di?"ksen Senate Office Building 
Roovz 332 
TVaslzinglon, D~ C. 20510 

Dear Senator Sarbanes, 

12320 PARKLAWN DRIVE 

ROCKVILLE. MARYLAND 208~2- 1 786 

TELEPHONE: Main (301) 984-2400 
Parts (301) 984·2494 
Service (301) 984·2480 

.. 

June'3, 1987. 

We call to your attention an interim ·rule a1nending the .Defense Fede-ral 
Acquisition Regulation Supplenzent to imple1nent section 1207 of the National 
Defense Authorization Act for Fiscal Yea1'" 1987 (Pub. L. 99-661). The 
statute pe1"1nits DoD to ente·r into contracts using less than full and open 
conzpetitive procedures, when practical and necessa1"Y to facilitate aclzievenzent 
of a goal of azoarding 5 percent of contract dolla1"S to small disadvan.faged 
business concerns du1'"ing FY 1987, 1988. qnd 1989, provided the cont·ract 
P'rice does not exceed fai1" 1narket cost by more tl?{ln 10 percent. 

he changes incurred by the interim rule are made without prior public 
comnzent and are effective June 1, 1987. 

Implementation of the rule will have a drastic economic impact upon small 
construction contractors who have depended on the s1nall business rna1"ket for 
their su1"vival. No prior study was made of this impact. The DoD is using 
the 8(a) program of the Snzall Business Administration as one method to reach 
the 5 percent. As a result, the effect on SBA 's who do not fit the SDB category 
will be catastrophic. Worse still, at this point in lime, about 99% do not 
realize what has happened as of June 1st. 

The construction industry in this country is made up of many, ntany small 
businesses, what we refer to as a ''mom and pop" industry. For every mega 
co1npany, there are thousands of small companies that perform the wo·rk to 
keep this country moving, including those small.firms that perform con- -
structionfar the DoD under the SBA program. 

Because we basically are small business !J.nd do not hilve the resources to 
twist a·rms and lobby, we have beconze a ''dumping" ground for eve~y ''quick 
fix" designed, such as that proposed for fiscal years: 1987, 1988 and 1989. 
It is much easier to use the 8(a) program than to carve out set asides in the 

ega indusl1'"ies that also do wark with DoD. 

THE TRANE SPECIALIST 
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The lionorable Paul D. Sa1"banes 
1987 

.. 

l--Ve hilve no quai"Yel with set asides pe1" se;. how.ever, wliat lzas been done in 
this instance is to close a specific 1na1"ket to specific contractors wlzo lzave 
lzad access to ·it in the past. 

Senalo1' Sarbanes, we need your help in 1"esolving this situation . . 

Sincer~ly~ . 

BOLAND SERVICES 

v-t~~~-~·r 
Louis J. 'Boland 

LJB·:pb 
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.ZAt:HI~\· 
H. B. ZACHRY COMPANY 
General Contractors 

D. R. Schad 
Vice President 

Mr. Charles W. Lloyd~ Executive Secretary 

June 11~ 1987 

Defense Acqui:sition Regulatory Council ODASD ( P) DA RS 
c/o OASD(P&l)(M&RS) · 
The Pentagon~. Room. 3C841 
Washington~ U)~ C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd.: 

With regard to the above referenced . easel please be advised that 
H. B. Zachry Company is in complete agreement with the letter written to 
you by the Associated· General Contractors of America on June 1~ 1987. 
We~ along with the AGCI urge that the interim regulations not be. 
implemented on June 1 for military construction procurement; and not be ... -
implemented for military construction procurement until ·such time as the 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Should you wish to discuss this matter further I please feel free to 
contact us at any time. 

D. R. Schad 

lk. 

Post Office eox 21130 • San Antonio, Texas 78285 • (512) 922-1213 • Cable Address: ZACO Telex 76-7426 
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• NfMc NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 
NEW JERSEY CHAPTER. P.O. Box 1604 Union. New Jersey 07083 

Ju..ne. 8, 79 8 7 

Ve.6 e.Yl-Oe. Ac.qtu"..6ili.dn Re.gu1.ato!Ly Cou.nc..il 
c./o OASV (P&L) M&RS) 
Room 3C841 
The. Pe.ntagon 
Wwsfungton, V.C. 20301-3062 

AUe.YLti..on: M.Jt. Cha.Jl.lu W. Lloyd 
E~e.~Ltive. Se.c.Jteta!Ly OVASV (P} VARS 

Re.t)e.Jte.nc.e.: P.L. 99-667 

Ve.a.Jt MJt. Lloyd: 

I ge.ne/r.ail.y ·and pa/r.X-i..OvU.y .ou.ppoJtt .the. Jte.gulation-o t.hM. the. Ve.pall.-tme.n.t ot) Ve.f: -. ·L. ::. 

ha.o de.ve.lope.d to Jte.a.c..h -i.;t.-0 5% minoJU;ty c.orWc.acting goal. In ge.ne.Jta.l, 1 .thA.J ·_:;.zy 
Jte.pJteA e.nt a .O.te.p fl OlU\Ja!Ld and a;t le.a.o.t a good .¢.taJz.t,i_ng point 6 OIL going a.he.a.d A~J. .. ;:·iL 
iJTlpfeme.YL-ta.t.,i_on. 1 e..bpe.c.-i..a.lty .ou.ppolz..t .the. i¥Y..ten.t to de.vel.op a. p!Lopo.oe.d ILCLte. th .. :--t 
woul.d u.ta.bt,L!>h o.. 10% p.:'le.t)e.Jte.nc.e. d.A..-Qt)e.Jte.~e. t)o!L .oma.ll dJ../~a.dvanta.ge. bu..oine.l~c-~ 
.i._n a.tt c.oVL-tJtac.U whvz.e. p!tic.e. -i..-6 a. p!WnaJty de.wion 6aeto!L. 1 beLi.e.ve. tfU.o 
d..i..t 6 e.~ he. U-6 e.d 6 Mr.. .the. 6,j_Jt.6t .th!Le.e. c.ont.!Law to a 6.-ilun the.n be. Jte.du.c.e.d to 
=~ .. : . .s Lcl::] c:..S :<:i:c. r.:.. .. f!'.s 9':.~-~-5 -5a.l..e..~ do not e.~c.e.e.d $5,000,000 PVL ye.a.Jr.. 

Howe.ve/t, the.Jte. w'Le. .oe.ve.Jta£. -UnpoJt.tan.t qu.Mtion.o that have. be.e.n ove.;'L-took.e.d ir. 
pu.bw he.d inte.!Um Ae.gul.a.t,i_on.o. 

! 

F illt, the.Jte. aJte. no p!tov-i..oion.o 6oft .ou.bc.on.tJtacU.ng. Sinc.e:. the. la.Jtge..ot do££aJu. l·.:te. 
to p!U.nle. r maj o.wy) c.on..:tiLa.etoM .the.Jte. .ohou£d be. a n OILc.e.t)CLt Jte.qui./te.d VBE .ou.bc.c r: L'Lac.:uhg 
plan .'l..e..quA...·te.d w.Lth ~e. c.hanee. t)oJt "good 6·ai.th e.6t)oJtt" e..oeape. M ,i..,s now the .i.;>'Lm 

u.n.dVL P.L. 95-507. Ve.t)e.YL.6e. c.on.;t.JtaetoM .otili a.Jte iv..l-6 ..tha.n ~on 1% .i.n VBE .: C 
.t.Jtac.Ung. Tw -i..-6 J.>hame.t)u.l. Che.ek Ge.neJLal. Vynamic.-6. I.t .,L6 -UnpoJtt.a.n..t to g~ · :.;.;:J.va:te. · 
e.nte.~tpwe. u..oe.d to doing bu..oine..o.o wah u..o /:)O .that we. can get o6n the. .ope.c.ia.r r~~;~~,gJta.m 
n e. e.d. " P Jti v a.t,j_z e. a.o o u.Jt P Jt e..6 id e.n.t .0 ay .6 • 

Se.c.ond, · .the.Jte. -i..-6 no me.ntion. o6 paJttiupa;ti..on .o6 Hi.6.toftic.a.tty B.tac.k. CoUe.gu · :;~, 
Urri.vVl.-4ui.u, a.rr.d o.theA,mino~y in-ot.A..-tuti.on..o. Th_e. Nation~ A.o.&ocJ:.ai:J_on ot) 
M.ino:z.i...ty C o!".tJta.c:taM c.a.n. he.tp c.on.6-i..dvr.a.b.ty .to .impJtave .&u.bcon.bla.c.ting a.6 an ,~· :.o.t~-p.e.e. 

. . 
Th.Utd, ."a .i...,6 no.t c.te_aJt on wha-t ba.o~ advance. payme.n:t6 wUi.. ·be.· avaA:l.abte. :to 
rLi.jadvaJLtage.d c.on.tJtac..toJL? to pu.Mu.U o6 .the. 5% goa,£.. 
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And 6-Lna1.ly, pcVLtiat /se:t-Ovbide-6 have.. be..e..n. l.lpe..unic.a.Uy · pJtohibile..d de..l.lpile the/< 
po-te.n.Ual. C.Ol'L-t.Ubu.lion to l.lma.i..t Wadvantage.. pa!Lt.iupation at VoV. and a ptan 
developed to peJr..rrJ..t and· inc.ur.e.a.J.> e.. l.l e;t-Ov6-ide..l.l u.YLt-i.i. a 6A..!un ~ viable.. -in ouJt gey . '··, .:':f 
e..x. d.ut> -to neuty l.l o ci..e;ty. 

I uJtge..· :the.. Ve.t)e..n6e. Ve.pOv,.J;me..nt to addAUI.l the. above.. ~/.l(Le-6 quic.kiy, and to mo.._, . 
fiotw.Jaltd a.ggJtUI.lively in pUl'J.>LL-i.ng the.. 5% goal. l.le:t by taw. 

S-inc.e..Jte.ly, 
NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 

HVB:vp 



ASSOCIATED GEH.E __ · __ ~ 
COHTR,\CT~RS ~ 

0{£New~ler5ey ~ 

Richard L. Forman, Executive Director .. June 15 , 19 8 7 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

For the same reasons cited by Mr. Hubert Beatty, Execu­
tive Vice President of the Associated General Contractors of 
America, in his June 1, 1987 letter to you, the AGC of New Jersey 
also objects to.the proposed "Rule of Two" set aside provision 
for Small Disadvantaged Businesses. 

While there is no question about the government's intent 
in providing set asides for genuinely disadvantaged small businesses, 
it is neither necessary nor authorized by Congress to achieve the 
5 per cent goal of total dollars awarded. 

Further, experience has proven (witness FY 1984), that the 
mcehanism used in-small business set asides results in an inor­
dinate number of·'defense construction contracts being set aside 
under this program. 

We strongly urge that the interim regulations not be im­
plemented for military construction procurement until such time 
as the Defense Department conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act 
of 1980. 

Sincerely, 

Richard L. Forman, 
Executive Director 

Mail: 7 Centre Dri.ve, Suite 8, Jamesburg, NJ 08831, (609} 655-2997 
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Mr. Char·l es W. L 1 oyd 
Executive Secretary 
ODASD t P) ·oARS 
c/o OASD (P&L} (M&RS) 
Room 3C841 
The Pentagon 

June 15, 1987 

Washington, D~C. 20301-3062 

Dear.Mr, Lloyd: 

I would like to receive a copy of the proposed 
Department of Defense·Federal Acquisition Regulation 
Supplement, Implementation of Section 1207 of Public 
Law 99-661 - 11 Set-aside for Small Disadvantaged 
Business Concerns ... (DAR Case 87-33). Please send a 
copy of .these regulations to my attention at the 
address below: 

NCCED 
1612 K St., N.W. 
Suite 510 
Washington, D.C. 20006 

Thank you for your time and assistance. 

Very truly yours, 
_/'") . 

~ - .. ;~ '// />._./ 
~·"~41 r:~/l !.1:'{)1}~ r----

Kevln P .. McQuee~-/ · 
Program Director 

KPM/vqa 



THE ASSOCIATED GENERAL CONTRACTORS OF ILLINOIS 
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OFFICERS 

MICHAEL CULLINAN 
President 
W.T. ARNOLD 
1st Vice-President 
CHARLES A. ADAMS 
2nd Vice-President 
DAVID E. WRIGHT 
Secretary-Treasurer 

EXECUTIVE VICE PRESIDENT 
JOHN P. HARRELSON 

Mr. Charles W. Lloyd 
Executive-Secretary 

June 9, 1987-

Defense Acquisition R·egulatory Council 
ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear·Mr. Lloy.d: 

RE: DAR Case 87-33 

Please be advised that the Associated General Contractors 
of Illinois, a Stat~wide Highway/Heavy and Utility Contractors 
Association representing 259 members, endorses the letter dated 
June 1, 1987 to you from Hubert Beatty, AGC of America. 

JPH/jw 

JOHN MOONEY 
District 1 

LEROY TINSLEY 
District 7 

HARLEY KITTELSON 
District 2 

MICHAEL P. KEELEY, JR. 
District 8 

WARREN DEAN EDDY 
District 3 

STEPHEN J. BOYD 
District 9 

P. Harrelson 
utive Vice President 

JOHN G. PALMER, SR. 
District 4 

RICHARD A. LOW 
Cook County 

CHARLES A. ADAMS 
District 5 

MELVIN FELTS 
Associate Director 

VERN HALVERSON 
District 6 

RICHARD A. LOW 
Immediate Past President 

The Associated General Contractors of Illinois is affiliated nationally with The Associated General Contractor~ of America and the National Utility Contractors Association 



·y-h-e Kansas Contractors Association, l.nc. 

OFFICERS 

KURTENBACH, President 
Kansas 

HOWARD SHERWOOD, Senior Vice President 
Wichita, Kansas 

STAN SCUDDER, Vice President 
Newton, Kansas 

CHARLES E. STEVENS, JR., Treasurer 
Salina, Kansas · 316 WEST 33rd STREET P.O. BOX 5061 

Topeka, Kansas 66605""0061 

GLENN R. COULTER, Manager 
DANIEL W. RAMLOW, Assistant Manager 

. CRIS MILLARD, Office Manager. 
CARRIE KRUSOR, Bulletin Editor 

Mr.· Charles W. Lloyd 
Executive Secretary . 
Defense Acquisition Regulatory 
ODASD (P) OARS 
C/6.0ASD (P&L) (M&RS) 
Room 3C84l 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Phone 913-266-4152 

June . 8; 1987 

Council 

.\ 

DIRECTORS 

BYRON R. BRAYMEN 
Topeka, Kansas 

GARY BROWN 
Salina, Kansas 

RANDALL HARDY 
Scandia, Kansas 

R. H. KISTNER 
Marysville, Kansas 

JACK LOGAN 
· Emporia, Kansas 

SHAUN O'ROURKE 
Kansas City, Kansas 

JIM POWELL 
Hays, Kansas 

TOM RITCHIE 
· Wichita, Kansas 

It is our understanding that the Department of Defense has established a 
5% Set-Aside fo~ Small Disadvantaged Businesses and that the interim rule 
establishes a 11 Rule of Tw.o" regarding set-asides. 

The Kansas Contractors Association believes that the "Rule of Two" was 
not authorized by Congress and is a waste of tax payers money in Amer1ca. If 
thts rul~ is allowed to.rematn, tontracting officers will be.forced to set-aside 
many more projects than the proposed 5%. 

. . : The 1 etter to you. from Mr ~ Hubert. Beatty, ·Executive Vi ce.-Presi dent' of the 
· Associated··General.Contractors· ·of America dated June 1, 1987 spells out ·in an 
exce:llent manner.whythe set-asi~e is not needed, why the set-aside will waste 
millions of dollars and wby·the rule will penali~e:hundreds of thousands of 
contractors in America who only ask. for the ·opportunity to submit compet·itive· 
sealed .. bids for Department ~f Defense.projects. · 

We ask· t~at you follow ·the provisions of· the bill ·as dictated by congress. 
Th~nk you for you~.conside~~tion~ 

'• ;· ,. ' ' r ~. 

· .. :· : . ._, 

• ' ~-/ • . l .. ' . . 

... ··.·:·; .. p; .. ;.··::.· ('.: }< ,.· '.l;. 

'· 

I,' '•.•,'··,,' 

·:.f '.··· ,. ·.·:-
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··. ,;, 

' ' '', ~ 
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Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory C6uncil 
ODASD(P)DARS 
c/o OASD(P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D. C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd, 

June 8, 1987 

The Associated General Contractors of Maine is very much 
concerned with the interim regulations implementing Section 1207 
of Public Law 99-661, the National Defense Authorization Act for 
Fiscal Year 1987. 

The SBA and 8(a) set-aside programs have placed serious 
constraints on the construction industry in Maine for the past 
several years. The programs have resulted in additional costs to 
the American Taxpayer, while eliminating, for all practical 
purposes, the competitive bidding process and inviting . 
contractors from outside of Maine to complete work which should 
remain with local firms. With large defense contracts being 
awarded to majority-owned firms, the SBA set-aside program have 
been applied to the great majority of smaller defense projects in 
Maine. 

The interl.m DOD 5% "Rule of Two" Set-Aside for SOBs just 
adds more fuel to an already well-fueled fire and results in an 
unwarranted and unnecessary taxpayer expense, particularly since 
the program has not been authorized by Congress. 

AGC of.Maine resp~ctfully urges that the irite~im regulations 
. not be implemented for military construction procurement. 

JGH:s 

WHITTEN ROAD, P.O. BOX N, AUGUSTA, MAINE 04330 207/622-4741 



· · Arizona Chapter 

ASSOCIATED GENERAL CONTRACTORS 
OF AMERICA, INC. 

June 12, 1987 

Mr. Char~ls W. Lloyd 
Executive Secretary 

P.O. BOX 6878 I 1825 W. ADAMS 
PHOENIX, ARIZONA 85005 

PHONE (602) 252-3926 

Defense Acquisition Regulato·ry Council 
ODASD(PA)DARS 

%OSAD(P&C)(M&MRS) 
Room 3C841 
The Pentagon 
Washington, .D.C. 20301-3062 

RE: Case #DAR87-33 

Dear Mr. Lloyd: 

OFFICERS AND DIRECTORS 

WM. R. PULICE, President 
ROBERT M. WATHEY, Vice President 
GRANT LUNGREN, Treasurer 
WM. J. BICKLEY, Director 
ROBERT N. DENTZ, Director 
E. J. JOHNSON, Director 
TEDD JONES. Director 
DARREL TEMPLETON, Director 
HERB C. TIFFANY, JR., Director 
JAMES R. McDONALD, Executive Director 
DANIEL F. GRUENDER, Attorney 

JAMES R. McDONALD, Executive Director 
LANNY A. KOPE, Ed. D., Director of 

Manpower Services · 
JILL C. ANDREWS, Director of 

Public Affairs 
SHERYL J. NORDMARK, Staff Assistant 

Our Chapter would like to echo the sentiments voiced in the 
June 11, 1987 letter from Hurbert Beatty, Executive Vice­
President of the Associated General Contractors. 

It is our feeling that set-aside programs of any configuration 
violate the basic tenets of the competive bidding process 
and create excess costs for the taxpayers. 

The purpose of defense spending is to insure a prepared 
America in the event armed force is necessary. To this 
extent we see no value or purpose other than social engineer­
ing to create a favored bidding climate for a select few. 

We would urge you to view Mr. Beatty's letter in a positive 
light and implement his requested course of action • 

. . ·- Si~:;;;£iJi/-
~s R. McDonald . 
(__-/Executive s.ecretary . 

JRMcD:ncm 

cc: Senator.Dennis DeConcini 
Senator McCain 
Congressman John J. Rhodes III 
Congressman Morris K. Udall 
Congressman Bob Stump 
Congressman John Kyl 
Congressman Jim Kolbe 



Mr. Charles W. Lloyd 
Executive Secretary· 

IEIII 
MASSACHUSETTS 

Defense Acquisition Regulatory Council 
ODASD ( P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

June 9, 1987 

RE: DAR Case 87-33 · 

The Associated General Contractors of Massachusetts opposes the 
interim regulations implementing Section 1207 of Public Law 99-661, the 
National Defense Authorization Act for FY 1987. 

AGC of Massachusetts is a trade association of general contractors, 
of whom over 90 percent qualify as small businesses. AGC of Massachusetts has 
a total membership of 256 member firms, of whom 135 are general contractors. 
AGC is in its 52nd year of existence in Massachusetts. 

Our opposition to the interim regulations is based on the fol'towing: 

1) To achieve the goal of awarding 5 percent of military construc­
tion contract dollars to small disadvantaged businesses, the 
"Rule of Two" set-aside is not necessary nor is it authorized 
by Congress. 

2) The Act authorizes the Secretary to .use less than full and open 
competitive procedures only "when necessary to facilitate 
achievement of the 5 percent goal." Since disadvantaged 
businesses were aw~rded 9 percent of DOD construction contracts 
in FY 85 -- and that happened through the full and open com­
petitive bidding·. process -- special 
measures are neither necessary nor:authorized in the present 
case. 

3) The same is true. of "exceeding the.fair market price by.~ ten 
percent differential;." In the case of con~truction, it is not 
necessary, and so is· not authorized.. · 

4) There is in the interim regulations ·a strange proposal: If the 
acquisition history shows within the past 12 months a 

Associated General Contractors of Massachusetts 

888 Worcester Street, Wellesley, Massachusetts 02181-3793 (617) 23S.2680 



Mr. Charles W. Lloyd, Executive Secretary 
Page 2 
June 9, 1987 

responsive bid from at least one small disadvantaged business 
within the 10 per~ent differential ••• then the contracting 
officer must reserve the solicitation for small disadvantaged 
business set-aside procedures. Such a proposal in regulations 
borders on the weird. It seems to say: Of 30 projects bid in 
Region I in the past year by approximately 200 smait busi­
nesses, if one small disadvantaged business came within 10 
percent of the low price on one of the 30 projects, then -- for 
the 30 such projects coming up this year in Region I --all must 
be under the set-aside procedures for small disadvantaged busi­
nesses. 

A G C of Massachusetts urges more reflection and care be given to the regula­
tions for construction in the regulations implementing military procurement in the coming 
year. The interim regulations should be withdrawn and redrafted. 

Respectfully submitted, 

: /' ,· et7 '-, ~ 
~. , ··'-r'--"-- v . ·' -

WILLIAM D. KANE 
Director of Government Relations 

wdk/dml 

Copy to The Honorable Silvio 0. Conte 
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9000 Keystone Crossing, Suite 890 
Indianapolis, Indiana 46240 
Telephone: (317) 848-9095 

In State Wats: (800) 752-8823 

Mr. Charles w. Lloyd 
Executive Secretary 

June 9, 1987 

Defense Acquisition Regulatory Council 
ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

The Associated General Contractors of Indiana is a 
chapter of the Associated General Contractors of 
America located in Washington, D.C. Our chapter 
represents building and industrial contractors, 
subcontractors, and suppliers of material and services 
to Indiana's construction industry. 

We wish to wholeheartedly support and endorse the 
letter which our national AGC executive vice 
~iesident, Hubert Beatty, wrote to you on June 1, 
1987, regarding the interim regulations implementing 
Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987. 
We are in total agreement and support of Mr. Beatty's 
letter. 

We could repeat many of the issues Mr. Beatty lists in· 
his letter of June 1, but we will save you the time of 
reading them again. 

We urge that the interim regulations not be 
implemented on June'l for military construction pro­
curement. 

Very truly yours,_ 

/~ ... ..Come~ 
ive Vice President 

TTC/seh 



ASSOCIATED GENERAL CONTRACTORS OF TENNESSEE 
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June 8, 1987 

Mr. Charles w. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P)DARS 
c/o OASD(P&L) (M&RS) 
Room 3c841 
The Pentagon 
Washington, D.C. 20301-3062 

• PHONE 615/244-4555 

STAFF 

Don Powelson 
Exec. V. Pres. 
Renee Wallace 

Office Mgr. 

RE: DAR Case 87-33 -- Department of Defense 5% Set-Aside for 
Small Disadvantaged Businesses 

0 Dear Mr. Lloyd: 

The Associated General Contractors of Tennessee fully endorse 
the entire letter regarding the above subject, as written by the 
Associated General Contractors of America, dated June 1, 1987. 

We urge you and your associates to not implement these regu­
lations until such time as the Department of Defense conducts an 
economic.impact analysis of the regulations, in compliance with 
the Regulatory Flexibility Act of 1980. 

. : DDP/dp 

Sincerely, 

D~fiJ§t ~P~. 
Donald D. Powelson 
Executive Vice President 
AGC.of Tennessee 

THE ASSOCIATED CENERAL CONTRACTORS OF AMERICA 

:J~e _A.~jocialion o/ f~e Conjlrucfion !JnJuJfrg 



MARLOWE HEATING & AIR COND. 
10680 Southern Maryland Blvd. 

DUNKIRK, MARYLAND 20754 
(301) 855-8237 

855-8237 

---· -----··--·--···--·--·-·-----·--····---

May 23, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS, c/o OADS (P&L) :(M&RS) 
Room 3C841, The Pentagon 
Washington, D.C~ 20301-3062 
RE: Defense Department ]mplementation of Section 1207. 

•. 

"Contract Goal for Minorities" 
All contracts to be set-aside for mdnority owned contractors 

Dear Mr. Lloyd 

We are a small construction fil:m, who for the last seven years, bid en and 
received Governrcent contracts in the "Set-aside for Small Business category." 
We depend 100% on this type of work. Since I am not a minority, I suddenly 
find myself on the brink of extinction. Action has been taken by the Deparbrent 
of Defense to set aside all contracts to mdnority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So what happens to all the 
companies like us who are not mdnority owned? 

This is absolutely the most absurd action ever taken. by a Government that. I 
to think had sare degree of logic and fairness. If logic were used, it 
be obvious that this action will establish a breeding ground for fraudu-

-~ t fronts for ownership. Other problems would be construction delays, cost 
over-nms, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 

I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 

It seems to rre that· one small area of the Defense budget is being manipulated 
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If sC~Tething is not done i.rmaiiately to turn this around, we and hundreds of 
other small businesses like us will be put out of business. We solicit your 
help in this matter. · 

Sincerely,. 

Lloyd A •. Marlowe 
President 
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SADUR AND PELLAND 
CHARTERED 

ATTORNEYS AT LAW 

2000 L STREET, N. W., SUITE 612 

WASHINGTON, D. c. 20036-4993 

(202) 872-8383 

June 8, 1987 

Defense Acquisition Regulatory Council 
OASD (P&L) DASD (P) DARS 
c/o Room 3D 139 
Pentagon 
Washington, D.C. 20301 

Attn: Charles \V. Lloyd, Executive Director 

Gentlemen: 

Re: Comments On Interim Rule 
DAR Case 87-33 
Implementation of Section 1207 of Pub.L. 99-661 
Set Asides for Small Disadvantaged Business Concerns 

The proposed regulation aimed at fostering the economic growth of small 
socially and economically disadvantaged business (SDB) concerns by means of SDB 
set asides fails to take into account Executive Order No. 12138 (May 18, 1979, 
Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs" 
and "the need to aid and stimulate women's business enterprise." The Order directs 
each department and agency of the Executive branch to "take appropriate action to 
facilitate, preserve and strengthen women's business enterprise and to ensure full 
participation by women in the free enterprise system." ,. 

FAR §19.901 implemented the Executive Order by requiring the inclusion of 
clause 52~219-13 "Utilization of \Vomen-Owned Small Businesses" in all contracts 
expected to exceed the small purchase dollar limitation. It requires the contractor 

to use its best efforts to give women-owned small 
businesses the maximum practicable opportunity to 
participate in the subcontracts it awards to the 
fullest extent consistent with the efficient per-· 
formance of its contract. 

In view of the strong interest demonstrated by the administration in ·assisting 
.and promoting the use of women-owned businesses, we believe t_hat the DAR 
Council should consider adding women business enterprises as a group eligible for 
award under this Regulation. 

Very truly yours, 

fli!!J-f<H~nand 
I 

FJP:djk 
cc: Vl ashir.gton Area Contracting Center, Andrews AFB 
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PRO-MARK, INC. 
Consulting/Research 

oef~nse Acquisition Regulatory 
Council 

ATTN: Mr. Charles W~ Lloyd, 
Executive-Secretary· 

ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 
Room 3C841 
The Pentagon 
-~"i ash in g ton , D. C . 2 0 3 0 l-· 3 0 6 2 

Reference: DAR Case 87~33 

Dear Mr. Lloyd: 

June 1, 1987 

I am submitting comments pertaining to the interim rules 
published in the May 4, 1987, Federal Register to implement. 
Section 1207 of Pub.L.99-66l. 

My comments are based on my experiences as the President and 
Chief Executive Officer of an SBA 8(a) certified firm that has 
competed for and performed government contracts. I support the 
intent of Pub.L.99-66l and I offer these comments with the hope 
of making the implementation of this law productive for all who 
are involved. 

First, it is crucial that an aggressive policy and effort is 
established to identify and determine the availability of small 
disadvantaged business concerns. The proposed rule calls for the 
contracting officer to determine--based on the rule of two--the 
exlstence of two or more capable SOB firms. My experience leads 
~le to suggest that other experienced SOB advocates should be 
involved in making this determination.· Contracting officers 
should be required to make their determination based on specific 
input from appropriate Office of Small Business Utilization 
(OSDBU) personnel and procurement outreach technical assistance 
providers __ . 

Second, the definition of who can challenge and/or protest 
the set aside process needs to be looked at more carefully and 
closely. This is necessary in order to prevent frivolous 
·challenges and protests that will result in a delaying tactic to 
discourage contracting officers to set aside procurements. 
interested parties who can challenge and/or protest should be 
limited to qualified SOB offerors. There should be time frames 
for processing the challenges and/or protests that are short 
enough to avoid delayin9 the procurement. And there should be 

Eastove; Bank Building o 120 N. Congress • Suite 605 

. ~·· 
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penalities imposed on frivolous protestors to discourage use of 
challe-nges: and ·protest as deiayl.ng _ tacti<:=s. 

Third, s_pecific limftationp should be placed on the amount 
of_subcontracting allowed under Section 1207 of Pub.L.99-661. 
The intent~of this law is to increase economic activity in the 
small disadvantaged business community. As a result, they should 
be required to perform from 55 to 75 percent of the work 
themselves. However, to encourage-networking and joint ventures 
among minority businesses this limitation should be waived if the 
subcontract is with another qualified small disadvantaged 
business. 

Any finally, there should be some distinction made between 
the SBA 8(a) program and this DoD program. The size of many 
minority firms is unrealistically inflated by the revenues they 
are earning in the 8(a) program. In order to expand the base of 
eligible firms who can take advantage of this program it is 
important that revenues obtained as a result of participating in 
the 8(a) program are not counted. 

I appreciate this opportunity to offer these comments and I 
would like to continue to be informed about your efforts to 
implement this most important law. 

;;, _s:;c:~l~ ~!Jry--
~;:;G. Ran e () 

Pres~ dent 
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The Honorable Lloyd Bentsen 
United States Senate 
Room 703 Hart Bldg. 
Washington, D.C. 20510 

Dear Senator Bentsen: 

/,\.~ QJL. 
'··' ! ,. 

I I 
\./ 

May 19, 1987 

For more than 40 years, Parkhill, Smith & Cooper, Inc., has provided pro­
fessional services to many Federal agencies. We have serv~d a number of 
U.S. Department of Defense (DoD) agencies and installations in Texas with 
architectural and engineering services. 

I was disappointed to read in the May 4, 1987, Federal Register a proposed 
DoD regulation to allow that agency to use ''less than full and open com­
petitive procedures" in order to meet "small disadvantaged business con­
cern" contracting goals. I urge you to contact appropriate DoD officials to 
express your displeasure with this proposal which would negatively impact 
many firms like ours in Texas. 

Until 1986, Parkhill, Smith & Cooper, Inc., was considered a "small busi­
ness concern" under Federal guidelines. Last year, the Small Business 
Administration revised these guidelines, reducing the definition of small 
business from $7~5 million gross ~~nual receipts over a three-year period 
to just $2.5 million. Our ability to compete for DoD contracts has been 
significantly affected by this change since we can now only compete for 
work along with the larger design firms. Previously we could also compete 
for the "small business setaside" projects. 

We are neither a small nor a large firm. We are best described as a 
medium-sized firm. We are now being regarded as too big for the small 
jobs, but too small for the larger jobs. We have been trying to adjust to 
this situation. The May 4, 1987, proposed regulations to allow DoD to 
further set aside projects for smaller firms will only make this situation 
even more difficult for firms like ours. 

There are ~any qualified small business architeitural and engineering firms 
in Texas-~ both "disadvantaged" and not. There is no need to put aside· 
the normal competitive procurement procedures for professional services 
contracts. This is certainly no time for the.Federal government to be 
paying up to 10 percent more for these services as the proposed regulations 
will allow. 

Parkhill, Smith & Cooper, Inc. 

Engineers • Architects • Planners 
4010 Avenue R, lubbock, Texas 79412 806-747-0161 
Lubbock EIPaso Midland Austin 

I 
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I will certainly appreciate ypur expressing an interest in this issue on· 
our behalf. 

Sincerely, 

PARKHILL, SMITH & COOPER, INC. 

By c {}/~~~ 1._ 
c. claytl1Year,~E. 
Presi4ent 

CCY/dkb 



UIDA Board of Directors 

LOUIS P. DAVIS (Cree)-Chalrman 
Certified Public Accountant 

June 18, 1987 

UNITED 
INDIAN 
DMLOPMENT 
ASSOCIATION 

RAYMOND C. BROWN (Washoe)-Treasurer 
Vrce President Defense Acquistion Regulatory Council 

Atten: Mr. Charles W. Lloyd 
Executive Secretary, ODASD(P)DARS 

Ftrst Interstate Bank 

EDWARD S. SLOAN (Pima)-Secretary 
President 
Sloan Cleaners 

GLENDA AHHAITTY (Cherokee) 
Planning Department 
McDonnell Douglas 

SANFORD It SMITH (Ute) 
.l.ttorney at Law 

MEL TWIST (Cherokee) 
President 
TeePee Engineering Co. 

STEVEN L.A. STALLINGS (Luiseno) 
President 
The UIDA Consulting Group 

the UIDA Council 

ATLANTIC RICHFIELD COMPANY 
William A. Holland 
Equal Opportunity Affairs Manager 

BANK Of AMERICA . 

BOTILING Of LOS ANGELES 
. Manager 

Development Program 

FIRST INTERSTATE BANK 
Victor Munoz 
V rce President 

GENERAL TELEPHONE Of CALIFORNIA 
Pierce Martin. Director 
Supply and Transportation 

INTERNATIONAL BUSINESS MACHINES 
Lee M. Dudley 
Manager tor External Programs 

NORTHROP CORPORATION 
Jay CbOper. Director 
Supplier Relations and 
Socio-Economic Business Program 

PACIFIC BELL 
Carolyn Webb de Macias 
District Manager. External Affairs 

ROCKWELL INTERNATIONAL 
Albert F. Mejia. Director 
Urban Attairs. Retired 

SECURITY PACIFIC NATIONAL BANK 
Hugh Loftus. Vice President 
Community Economic Development 

SOUTHERN CALIFORNIA GAS 
Minnie Lopez Martin. Director 
Community Altairs 

SOUTHERN CALIFORNIA EDISON 
Russ Mishler 
Equal Opportunity Representative · 

TRW-DEFENSE & SPACE SYSTEMS 
Paul Jackson. Director 
Human Resources Management 

WELLS FARGO BANK 
Melvin J. Carriere 
Vice Presrdent 

Los Angeles Region/ 
National Center 

9650 Flair Drive. Suite 303 
El Monte. CA 91731 

(818) 442-3701 
(800) 423-0452 

c/o OASD(P&L)(M&RS) . 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

We would like to take this opportunity to submit 
our written comments concerning the interim rule 
amending the Defense Federal Acquistions Regulation 
Supplement implementing section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 
(P.L. 99-661) • 

We recommend the following: 

1. 

2. 

Phoenix 
Region 

At the end of the first sentence of Section 
A "Background" the following should be addded: 

"(4) Indian Tribes and Tril;>al Organizations" 

The section on Definitions (219.001) should 
contain a definition of American Indians, 
as follows: 

"American Indian Tribes" means members of, 
or tribal organizations representing, federally 
recognized Indian Tribes". 

. Northern California 
Region 

Northern Arizona 
Region 

San Diego 
Region 

2111 E. Baseline Rd .. Ste. F-8 
Tempe. AZ 85283 

(602)831-7524 

411 J Street. Suite 7 
Eureka. CA 95501-0581 

(707) 445-8488 

9 West Cherry Ave .. Suite A 
Flagstaff. AZ 86001 

(602) 774-3315 

365 W. Second Ave .. Ste. 204 
Escondido. CA 92025 

(619) 746-7356 
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3. The section on General Policy (219.201) sh~uld include language 
and referral to the "·Buy Indian Act" 25 U.S.C. 47 and. 20 BIAM5. 
Suggested lan9uage shall read: · 

"The Buy Indian Act (25 U.S.C. and 20) will be utilized for procurement 
awards to American Indian firms". 

This is further justified by the "Buy Indian" provisions of the 
Defense Appropriations Act. 

4. At the end of Section 219.502-72(b) the following should be added 
as one of the circumstances to set-aside an acquistion: 

"(4) two or more responsible Buy Indian contractors express an 
interest in bidding on a contract which will use Indian labor 
and create employment on Reservations". 

5. The title of Section 219.803 needs to be changed to note the Buy 
Indian provision and a section (d) needs to be added. The new 
Section (d) should read: 

"(d) in cases where Buy Indian firms are qualified and available, 
the contracting officer shall use the provision of 25 U.S.C. 47 
and 20 to award contracts not inconsistent with the intent of 
Section 1207". 

United Indian Development Assocation is the largest and oldest American 
Indian business and economic development organization in the U.S. We 
appreciate this opportunity to submit our comments.· Should you have 
any questions please call me at (818) 442-3701. 

Sincere!~, ~ 

President 

/sd 

cc: Senator Pete V. Domenici 
Dan Lewis, Senator McCain 
Alan Parker, Senate Select Committee on Indian Affairs 
Richard West, Attorney at Law 
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June 12, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr.· Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD. (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washingt0.n, D. c. 20301~3062 

Dear Mr. Lloyd: 

I am writing to express my support for the regulations that 
the Department of Deferise h~s .de~elop~d to ~each its 5% minority 
contrac£ing goal. In geneial, I think th~y represent a step 
forward and at least a good· starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that ,.,ould es·tablish a 10% ·preference differential 
for small disadvantage busine~se~ in all contracts where price is 
a primary decision facto~. 

However, I am concerned that several· important questions 
have been overlooked in the ·published inter.im regulations. First, 
being an electrical contracto~, most of our jobs we serve as sub-. 
contractors, I am con~eined there are rio'provisions for subcontract­
ing. Sedond, there is no meritiori of participation by Historically 
Black Colleges and Universities, and other minority institutions. 
Third, it is not clear on· wh~t basis advance payments will be 
available to small disadvantaged con.tractors in pursuit of the 5% 
goal. And finally, partial set-asides have been specifically 
prohibited despite their pdteritial contrib~tion to small disad~ 
vantage participation at DoD. 

I urge the Defense Department to address the above issues 
qtiickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 

Sincerely, 

1812 SOUTH 22nd STREET, PHILADELPHIA, PENNSYLVANIA 19145 • (215)463-4200 



1.. 
I 

OFFICERS 
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Henry Taylor, Jr. 

Richmond 

First VIce President 
·--:- Roy E. Spears, Jr. 

Portsmouth 

Second VIce President 
Donald E. Sours 
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Secretary 
Jerry Bassler 
Winchester 
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N. David Kjellstrom 

Richmond 
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Executive Director 
James F. Ducl<hardt 
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Northern Region Director 
Lawrence R. Mater. Jr. 

8300 Boone Blvd. 
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Tysons Corner, Virginia 22180 

(703) ~-9211 
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June 9, 1987 

Mr. Charles w. Lloyd, Executive Secretary 
Defense ·Acquisition Regulatory Council 
ODASD(PfDARS. 
c/o OASD (P&L)(M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

We strongly support the position taken by the Associated 
General Contractors of America in their letter to you of June 
1, 1987, concerning the above referenced matter. 

This interim regulation implementing Se6tion 1207 of Public 
Law 99-661, the National Defense Authorization Act for Fiscal 
year 1987, is non-competitive and an unfair cost burden on 
the taxpaying public. It also adds another inflexible 
special preference procurement program to the construction 
industry. · 

We urge interim regulations not be implemented. your 
consideration will be appreciated~ 

JFD/mav 

cc: The President of the United States 

ames F. Duckhardt 
Executive Director 

Caspar W. Weinberger, Secretary of Defense 
James c. Miller, III, Director of Office of Management 

and Budget 
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ICJOS 
June 25, 1987 
TFE 87-0692 

Defense Acquisition Regulatory Council 
Room 3C841 
The Pentagon 
Washington, DC 20301~3062 

Subject: Small Disadvantaged Service Contracts 

Gentlemen: 

It is our beli~f that any attempt to set-aside five percent (5%) 
of contract dollars to small disadvantaged business concerns 
would be extremely detrimental to other small and medium sized 
businesses. 

TELOS is engaged in the service of c·omputers, hardware and 
software maintenance, and,we are one of many third party service 
organizations nationwide that service computers. We have many 
s m a 1 1 an d 1 a r g e co n t r a c:t s w i t h t h e F e d e r a 1 Go v e r n m e n t a t 
twenty-one (21) locations. 

To the best of our knowledge, there are· foOr or five small 
disadvantaged businesses :that service computers, to give them 
f i v e p e: r c e n t ( 5 % ) 6 f t h: e t o t a 1 d o 1 1 a r s f o r c om p u t e r s e· r v i c e 
contracts would amount to millions of dollars with ·only the same 
small fi.rms competing for the business. 

T E L 0 S h a"s c 1 e a r 1 y b e e n a · v i c t i m o f t h e 8 A p r o g r am f n t h e 1 a s t 
year. As the incumbent contractor at Fort Rucker, Alabama our 
·contract was re-bid from the ~ew Co~tracting Office at TRADOC 
Contracting - East, Fort Eusti~, Virginia. The new Contracting 
Officer decided he would utilize the SA program and negotiated 
with I M R -Corporation to service the computers at FoT t Rucker. 
Although the award may have been proper, it clearly was not for 
ten precent (10%) of the fair market price and we believe an. 
i n v e s t i g a t i o n i s w a r r a n t e d t o d e t e r m i n e how t h e y a r. r fv e d at the 
fa i r m ·a r k e· t p r i c e • U s i .. n g T E L 0 S • p r e v i o u s p r i c e s , (:a s t h e 
incumbent) it is clear that we would have saved the U.S. 
Government over $15,000.00' per month. The award was NOT w·ithin 
r e g u 1 at 1: o ns-and s h o u 1 d be i n .vest i gated ens u r i n g that any 
subsequent yearly option period not be exercised. 

TELOS FIELD ENGINEERING • 98 North 500 West • Bountiful, Utah 84010 • (801) 298-8000 
CORPORATE OFFICE • 3420 Ocean Park Boulevard • Santa Monica. California 90405 • (213) 450-2424 • Telex 215678 
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TFE. 87-0692 
Page Two. 

Please be careful when proceeding ~ith anj rule .tha~ would 
preclude services competition, because the SA companies for· this 
field are extremely limited. · 

If you should desire additional information, please do not 
hesitate to call me directly at (801) 298-8000 or Terry Black in 
my absence. 

Sincerely, 

Mark 

MWH:cp 



· LYNN MARTIN 
,.11TH DISTRICT, IWNOIS 

HOUSE ARMED SERVICES COMMmEE 

. VICE CHAIRMAN : 
RIPUBUCAN CONFERENCE ~ongrtss or tltt. tlnitol ~tQtts 

!\oust or Rtprtsmtati\lts 
Washington, J:l~ 20515 

July l, 1987 

Mr. owen Green 
Acting Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)/DARS 
c/o OASD (A & L) (M & RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Green: 

WASHINGTON ADDRESS: 

SUITE 1208 
LONGWORTH HOUSE OFFICE BUILDING 

PHONE: (202) 225-&171 

DISTRICT OFFICES: 

110 NORTH 4TH STREET 
ROCKFORD. IL 11104 

PHONE: (815) 987-4321 

420 AVENUE A 
STERUNG.IL 11081 

PHONE: (111) 121-1111 

Enclosed is the carbon copy of a letter that Woodward Governor 
Company of Rockford, Illinois, sent to my office regarding the 50% -
evaluation factor of the Balance. of Payments Program currently being 
used by the u.s. Corps of Engineers for equipment used for domestic 
civil works projects • 

. Obviously since the original copy of this letter was addressed 
to your office, you are aware of Woodward Governor's concerns. I am 
simply passing this copy along requesting that Woodward Governor's 
comments be kept in mind as a decision is made on this important 
matter. 

Your careful consideration of this ·delicate issue that will 
have an effect on America's balance of tr is appreciated. 

LM:kr· 
Enclosure 

Congress 
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_ WP.ODWARD GOVERNOR COMPANY 

Defense Acquisition Regulatory Council 
June 24, 1987 

page 2 

We submit that continuing developmen_ts .tn the . 
international marketplace accompanied·by our growing trade 
deficit require that actions be taken to provide a positive 
impact on our economy; therefore, we ask for your support in 
ret~ining· the 50% evaluation factor. 

Your very truly, 

WOODWARD GOVERNOR COMPANY 

/( _) !A ' p--v K· /~-e--4 
Ben K. Schleicher 
Public Affairs and Community 

Relations Coordinator 

cc: The Honorable Lynn Martin 
1208 Longworth House Office Building 
Washington DC 20515-1316 

305Gb 
brnc 
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June 24, 1987 

Defense Acquisition Regulatory Council 
Attention; Mr. Owen Green, Acting Executive Secretary 
ODASD(P)/DARS 
c/o OASD (A & L) (M & RS) 
Room 3CB41 
The Pentagon 
Washington DC 20301-3062 

Gentlemen: 

With reference to pages 12440 and 12441 of the Federal 
Register/Val. 52, No. 73/Thursday, April 16, 1987/Proposed 
Rules, 4BCFR Part 225, we are writing to express our 
opposition to the proposed change in the 50% evaluation 
factor of the Balance of Payments Program currently being 
used by the u.s. Corps of Engineers for equipment used for 
domestic civil works projects. 

The 50% factor, which the u.s. Corps of Engineers has 
applied, since 1964, as a penalty in evaluating bids which 
have foreign content in excess of 50%; has been a positive 
factor for our company, as well as our country. By 
comparison, the u.s. Bureau of Reclamation, using the 
standard 6% evaluation factor during approximately the same 
period of time, has purchased significantly more foreign 
equipment which has an unfavorable impact on our trade 
deficit. 

One of our divisions, which recently moved into a new 
facility in Stevens Point, Wisconsin, manufactures hydraulic 
turbine governing equipment for use in hydro-electric 
generating stations. ·They are currently proposing new 
equipment for the Richard B. Russell hydro-electric project 
in the Savanah Di~trict· of the u.s. Corps of Engineers and 
will have the opportunity in the future to submit quotations 
for equipment to upgrade or replace existing, obsolete 
equipment~ If the 50% evaluation factor is eliminated, it 
could have a negativ~ impact on our company, our suppliers, 
our community, and, of :course, our country. 

','·'I~~ OFFICE ANC, PLANT: ROCKFORD. ILLINOIS, Ll. S A · BRANCHES: FT. COLLINS, COLORADO. U 5. A.· STEVENS POINi. WISCONSIN, U.S. A.· SYDNEY. N. S. W .. AUSTRAL! 

SUBSIDIARIES. LUCERNE, SWI'TZERLAND · HOOFDDORP. THE NETHERLANDS · SLOUGH, BERKS., ENGLAND · TOMISATO. CHIBA. JAPAN · KOBE. JAPAN 

MONTREAL. QUEBEC. C.\NADA · CAMPIN;\:0 .. S.P. BRAZIL 
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MAZAL FUEL COMPANY INC.: 

1141 EAST MAIN STREET . BRIDGEPORT, CONNECTICUT 06608 · (203) 335·3385 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

June. 26, 1987 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not p;ovide for 
the participatio~ of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pur~uit of_the (5%) goal. Finally, partial 
set-asides have b~en specifically prohibited despite their 
potential ~biliti to facilitate minority business participa­
tion. 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 

s,~?7ely, . /J' 
;' ./~~/L //~c~ 
... /R~lph Mazal 

President · 
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Mr. Charles w. Lloyd~ Exe~utive Secretary 
DAR Council, ODASD (P) OARS 
c/o OASD (P&L) (M&RS) . 
Room 3C .. 8 41, Pen tag on 
Washington, D.C. 20301-30~2 

Dear Mr. Lloyd: 

Re: DAR· Case 87-33 

During the past few years I have discussed subcontracting 
and purchasing concerns with small disadvantaged business 
(SDB) firms· I've encountered at trade fairs such as the= 
one h~ld annually by u.s; Ctingressmari Esteban Torres in. 
Whittier, California. 
Many of these SDB firms ·informed me·. that they are not 
looking for handouts-just a hand. They maintairi that the 
reason federal contractors don't call them is not that 
their prices are too high, but rather.because federal 
contractor acquisition personnel tend to call "known 
sources". In other words, acquisition personnel have no 
reason to call alternative sources who, in many cases, 
happen to be. SDB firms. _ 
A second point to qonsid~r is that.many government prime 
contractors have not achieved their established contracting 
goals for SDB firms. 
I believe that by changing the current int~rim.DAR Council 
regulations pertaining to Section 1207 of the Defense 
Authorization Act (Public Law 99-661) to· final regulations,. 
the above-noted problems could be eliminated. 
Lastly, I would encourage the DAR Council to make Section 
1207 (e) of the Act as a "flow down clause" ·applicable to 
to all·government contractors and.their subcontractors. 

Sincerely, 

~ ·~?!} ,f'oJ'- ?~3,~3s-? Henry drJ.guez 
Socio-Economic Programs Admininistrator(Prime Contractor) 

CC: E. Torres, u.s. Congress 
R. Jauregui,LBA 

/13 '1 Kct r# w11-y 
8/1Kt?1t..rf"'l~ _e/IL.IF 9.?,;>o<f 

··:::·:·· 
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·t·.!••·; ~<qulred perto~·~pleted,,the ~vt~;.. tabu for the purpose of a :MJT>m,q'be·used·ii\ 
. r~ ensure :that the profit '~allowed. 0 ,e. uc~. ~ fUrther p~ If SettlementiS ·.not ~eved.· 
'®~= ects 1 an· u on ntractor &: cost 11Sk . *No~ I). Th~· ~~9ve -Ord~r ··makea .it 0 cle~ 

0 · ·. Wi respect to Costs ~eurred during contract that the 0 Court's . implementation 
0 

of the above : 
:performance prior to. negotiation of the final · AI)R methods: does .not bar the p&,fties. from re-
• price, ~ (2) ·contra~r's reduced cost risk -~th sortfug to other ADR techniques :which do not re-

-"fespect tO costs incurred during the rem~ quire the COurt's involvement.: . 
. contract performance .periOd. : . . (2) For· a ·description of :an .. M/T ~pproach 

DUD. interim· regs implem~ting these require- adopted by a· procuring agency c~~tract appeals 
. ments are set forth iD full at 62 Fed. Reg. 12387. Board, see 27 G.C~ 14. : ·. . 

~ 1~8 ~ 139 

co 

··claims Court Or.der ·Provides For ~sing Reg Proposed .. To Implement· Goals For 
. Alternative Dispute Resolution Procedures Awards To Small Disadvantaged Firms 

. In response to the risfug cast and delay involv~ Sec. 1207 of the 1987 Defense Authorization Act 
in litigating complex legal claims by the tradi- (P.L. 99-661) establi$hed a goal that 6% of DOD 
tional judicial process, the U.S. Claims Court has . contract dollars be awarded to small disadvan-
issued a General Ord.!w No. 18 which will enable taged business (SDB) firms during fiscal years 
its. litigants to use some voluntary alternative dis· ·1987, 1988 and 1989. In order to facilitate attain-
prites r~solution (ADR) techniques. The .. Court :be- merit of that goal, § 1207(e) ~nnits DOD to use 
lieves that resorting tQ the techniques is most :ap- ·less tha,n full and open competitive procedures in 
propriate where the parties anticipate a ~Y awarding contracts to such firms~ provided that 
discovery period followed by .a protr~ted ·trial ·· · · the ·contract prices· do not exc~ fair market 
("typically" a situation· w·here the · disputed rices by more than .10%. 
amount exceeds $100,000 arid the trial is .ex- ··· The Defense ·Acquisition Regulatory Council 
pected to last more than one week). · · has . now adopted iitterim regulations to imple-

Designed to encourage. the parties to settle ment this provision. The regs establish a so-called 
their disputes, the two techniques adopted (which "rule of two" regarding set-asides for SDB firms 
require the agreement of both parties) are the use which is similar tO the approach long followed in 
of (1) a Settlement Judge (S/J), and (2) a~- connection with general set-asides for small busi-
trial (M/T). . ,(;>-: ·o. ness firms:generally. Specifically,_Contracting Of-

The S/J is a different individual than the ficers are directed to reserve acquisitions for ex-
judge who will preside at the trial if the settle- elusive competition among SDB firms when th~ 
ment efforts are unsuccessful.· He provides the determine that (1) offers can be anticipated from 
parties with a neutral judicial assessment of their at least two responsible SDB firms, and (2) the 
settlement positions, without jeopardizing their contract price will not exceed a fair market price 
ability to. obtain an impartial resolution from the -by more than 10%._ 
presiding judge· if settlement is not reached. . · # Wntten comments on this interim rule may, 

The M/T is an expedited proceeding which until 3 Aug. 1987, be submitted (citing DAR case 
also takes place before a judge other than the 87-33) to Charles. w. Lloyd, Ex~cutive Secy., DAR 
presiding one. The Court states that the technique Council, ODASD(P)DARS, c/o OASD(P&LXM&RS), 
should only be used in cases which involve fac- Roonf 3C841, Pentagon, Wash., D.C. 20301-3062. 
tual disputes that· are governed by weU-estab- (52 Fed. Reg. 16263) 
lished legal principles-not in cases which pre-
sent novel legal issues or where the credibility of * Note-(1) lit a related am:touncement (at 62 
witnesses is a major· factor. The entire M/T pro- Fed. Reg. 16290), the Council (a) stated that it 
cess (including discovery) should be concluded wa5 considering two additional procedures for im-
in one to three months. The M/T hearing itself plementing § 1207, and (b) invi~d .the public to 

c· 
should generally not exceed one day. . comment on these and other PQSsible methods. 

Except 3$ allowed by Federal Rule of Evi- Such comments must be ·submitted to tl:te above 
dence 408, states ·the Order, all representati.ons address by 3 June 1987~ · : 
made in the course: of the selected ADP proceed- 0 • (2) Early last year, OFPP proposed eliminat-
ing are confidential' and may not be used for any ing the "rule of two" ·in connect~on with general 
reason in subsequent litigation. ·.On the other small business set-asides. However, in passing the 
hand, ·the Order also provi~es that discovery fiscal year 1987 Omnibus COnti~uing Appropria-
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POWER LINE MODELS. INC. ELECTRIC POWER ENGINEERING 

P.O. BOX 550 EVERGREEN, COLORADO 80439 

June 30~ 1987 

Defense Acquisition Regulatory Council 
ODASD (P) OARS 
cjo OASD (P&L) (M&Rs) 
Room 3C841 
The Pentagon 
Washington, DC ·20301-3062 

Attn: Mr. Charles w. Lloyd 
Executive Secretary 

Dear Mr. Lloyd: 

TELEPHONE (303) 674-1398 

Power Line r.t:>dels is a small disadvantaged business with over 1.0 years of 
professional experience in the electric power field. We have reviewed 
with extreme interest your proposed interim rule identified as DAR 87-33. 
We are hopeful that implementation of this rule will increase the number 
of procurement actions that are set aside. The majority of architect­
engineer services are being given to the large firms in the belief that 
"big is better". We would agree if the firm has the high standards of 
professional engineering. However,. as a firm that has cleaned up· after 
many "big firms", we would offer a word of caution. This also applies to 
small firms who do not have an established policy of high standards. PLM 
is a strong believer in selecting the most qualified firm. 

OVer the past 10 years, PLM has submitted on over 150 different CBD 
announcements and have been selected five times. Three· under open 
competition and two as Indian owned set asides. We are persistent, but 
the system favors large firms. 

We offer the following comments: 

0 

0 

0 

It is our opinion that most procurement offices will· resist the new 5% 
rule. These offices have had bad experiences with some small 
businesses and will not expect the number of "good firms" to increase. 

we do not see the need for the contract price to exceed· the fair 
market cost by more than 10%. Contract price should be. the actual 
negotiated price and close to the expected costs. 

we would recommend that t~e contracting officers be allowed to waiver 
th~ DCAA audit for all A/E services under $500,000. The cost of 
preparation for these audits is excessive compared to the benefit. 



'21~ct Lfld. 
SITE ARCHITECTURE, DEVELOPMENT PLANNING 
philadelphia • new york • washington • miami 

·18 .June 1987 

Defense Acquisifion Regulatory:Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) ·OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my support for the regula­
tions that the Department of Defense has developed 
to reach its 5% minority contracting goal. In 
general, I think they represent a step forward and 
at least a good starting point for going ahead with 
implementation. I especially support the intent to 
develop a·· proposed rule that would establish a 10%. 
preference differential for small disadvantage 
businesses in all contracts where price is a 
primary decision factor. 

However, I am concern.ed that several important 
questions have been overlooked in the published 
interim regulations. First, there are no provi-· 
sions for subcontracting. Second, there is no 
mention of participation by Historically Black 
Colleges and Universities, and other minority 
insitutions. Third, it is not clear on what:basis 
advance payments will be available to small disad­
vantaged contractors in pursuit of the 5% goal. 
And finally, partial set-asides have been specifi­
cally prohibited despite their potential contribu­
tion to small disadvantage participation at DoD. 

I urge the Defense Department to address the· above 
issues quickly, and to move forward aggressively in 
:Pursuing the 5% goal set by law. 

·sincerely, 

.wi 

• 628 west rittenhouse street, philadelphia, pa, 19144., (215) 843-0700 

0 ne 
. 0 · washington 

• 170 west 74th street, suite 1115, new york, n.y., 10023., (212) 496-0959 

• 17 4 7 church stree~ nw. washington, d. c., 20036., (202) 265-2270 

0 miami • 

~. 



ASSOCIATED BUILDERS 
AND CONTRACTORS, INC. 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 

The Pentagon 
Washington, DC 20301-3062 

August 3, 1987 

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

Associated Builders and Contractors (ABC) appreciates the opportunity to 
submit comments on the above-mentioned interim regulation. 

ABC requests that the Department of Defense withdraw this badly flawed 
proposal to allow consideration of more appropriate alternatives, such as those 
proposed in these comments, for fulfilling its mandate in Section 1207 of The 
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661). 

ABC represents 20,000 general contractors, subcontractors, material 
suppliers and related firms that employ more then one million workers in the 
open shop segment of the construction industry which now performs 70T of all 
work across the nation. The Association promotes the Merit Shop concept of 
construction, which means that a contract should be awarded to the lowest most 
responsible bidder under fair and open competition. 

One of ABC's most fundamental tenets is that government procurement should 
be conducted with totally open and fair competition. The Association is 
committed to the belief that it is. the responsibility of government to obtain 
the lowest possible price through unrestricted competition, as utilized in the 
free enterprise system, in the government procurement process. 

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87 
Defense Authorization Act, permitted the Secretary of Defense to enter into 
contracts using "less than full and open competitive procedures when practical 
and necessary to facilitate achievement of a goal of awarding sr. of contract 
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989, 
providing the contract price does not exceed fair market cost by more than 
lOT." 

729 15th Street, NW • Washington, DC 20005 • (202) 637-8800 
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The.Association objects to the Department's decision to utilize the "Rule 
of Two" to implement this provision of Public Law 99-661. ABC proposes the 
publication of a revised proposed regulation that implements Section 1207 by 1) 
emphasizing greater DOD assistance and outreach efforts, as mandated by 
Congress in Section 1207(c), to help increase the percentage of contract awards 
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with 
a "sufficient number" standard • 

.1 Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The 
Construction Industry 

Section 1207 of The FY '87 Defense Authorization Act is silent on the issue 
of which guidelines the Secretary of Defense may use in entering into contracts 
with SDBs under "less than full and open competitive procedures." Therefore, 
DOD is given wide latitude in selecting an appropriate m~chanism for 
preferential procurement. 

By proposing to use the Rule of Two, the Department is contemplating a 
set-asides system based on the most onerous and restrictive of procurement 
rules. Under this rule, a DOD contracting officer would be re uired to 
severely limit competition by setting aside a contract whenever he she thinks 
that two SDBs might have an interest in doing the specified work. The rule · 
functions as an automatic trigger mechanism and achieves what is practically 
sole-source procurement -- only two bidders. 

The special characteristics of the construction industry and the practical 
facts of construction contracting clearly demonstrate that the Rule of Two is 
not appropriate for implementing Section 1207. 

The industry is composed of a large number of small firms which by their 
nature are highly competitive. The longstanding competitive bid process 
exemplified by the construction industry assures that firms compete on an equal 
basis in the free enterprise system. This process works well and promotes 
competitiveness and, in turn, cost-effective construction. Small construction 
firms usually compete with their equals because it would not be economical for. 
large firms to bid on work more efficiently handled by the small firms. To do 
so would drain financial and personnel resources large firms need to bid on 
contracts more suited to their greater capabilities and requirements. 

As the Department is aware, small companies in general are awarded a 
significant share -- up to 90f in some areas -- of federal set-aside 
contracts. Congress has reviewed this situation and has directed the SBA, in 
Public Law 99-661, to review small business size standards with the goal of 
limiting small business procurement levels to approximately 30f of dollar 
volume. 

Additionally, entry into the construction industry is relatively easy and 
requires little start-up capital. Since there are relatively few barriers to 
entering this business, new small firms are constantly emerging, which assures 
competition. Construction firms compete for contracts on the basis of price 
and ability to perform work. · 

Since offers are generally received from 10 to 12 firms in federal 
construction procurement at all times, this means that exclusive small business 
set-asides frequently occur on a repetitive basis with the Rule of Two. 
Utilizing this rule will not necessarily result in more contract awards to SDBs 
-- it will only cause more contracts to be set aside for restricted bidding. 
The true result could be an exclusionary 100f set-aside for SDBs. 
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The Association is alarmed that the Rule of Two, as proposed in this 
interim regulation, will unfairly burden the construction industry. Currently, 
64% of all non-residential federal construction (SIC Code 1542) is performed 
through small business set-asides and SBA 8(a) contract awards. In 
construction specialty trades, construction set-asides can reach as high as 
91.7% in the carpentry trade (SIC Code 1751). 

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined 
amounts" of four DOD acquisition activities -- procurement; research 
development, test and evaluation; military construction; and operations and 
maintenance. Under this provision, it· is not necessary to achieve the 5% SDB 
set-aside goal in any one of the four activities -- only in the total value of 
the four areas. 

ABC is extremely concerned that DOD contracting officers will attempt to 
meet the overall 5% goal by setting aside an unreasonably high number of 
construction contracts for exclusive bidding by SDBs simply because federal 
construction is characterized by a high level of set-asides. The Association 
believes it would be unfair to achieve the 5% goal by compensate for lower SDB 

. set1 aside levels in the other acquisition activities. 

The Rule of Two Is Inconsistent With The Requirements of The Competition 
Contracting Act 

The Competition In Contracting Act. of 1984 (CICA) requires ''full and open 
competition in the procurement of property and services ... by establishing 
policies, procedures, and practices that assure that the executive agency 
receives a '·sufficient number' of responses. This would be carried out by 
requiring contracting officers to demonstrate that a sufficient number of small 
business concerns will respond ... taking into account the size, character, and 
complexity of each contract and the pool of prospective firms." 

In passing CICA, Congress clearly intended to maximize full and open 
competition to meet the government's procurement needs. The "Rule of Two" 
unreasonably restricts the contracting office~'s discretion to consider the 
factors specified in CICA. In actual practice, the Rule of Two goes far beyond 
the "less than full and open competitive procedures" standard of Section 1207. 
Requiring a contracting officer to create an SDB set-aside based on the 
expectation that only two such firms may have an interest in bidding on the. 
contract effectively prevents the development of evidence to justify what is 
virtua1ly sole-source procurement. 

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase 
The Level of SDB Contracting 

Additionally, the highly restrictive nature of the Rule of Two invites 
higher procurement costs above and beyond the 10% premium allowed by the Act. 
Specifically, the Department will face increased costs -- as well as contract 
delays -- due to the defaults that will occur due to unqualified SDBs being 
awarded contracts beyond their capabilities solely because of their SDB status. 
ABC has been provided with a study of the mechanical (plumbing, heating, 
cooling) subcontracting field which shows that 18% ~- or almost one in five 
of the MBE (minority business enterprise) firms defaulted on government 
contracts awarded through set-aside programs. In cases such as this, the 
government agency must absorb the-financial loss, face delays in completing the 
project, and reissue the contract -- all of which create higher procurement 
costs. 
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From FY 1981 through FY 1986 -- the period o.f the administration's massive 
defense build-up, when overall contract awards to business increased by S7r. -­
the percentage of awards to SDBs varied by 0.3r.. Further, the dollar volume of 
DOD contracts to all small businesses never varied by more than 2r.. Clearly, if 
the opportunities-created by the recent increases in defense spending have not, 
by their sheer size, resulted in more contract awards to small businesses and 
SDBs, the Department may be close to maximizing the SDB procurement capability. 
available. 

Moreover, using the Rule of Two to fulfill the requirements of Section 1207 
may actually reduce the overall level of minority contracting by the 
Department. By relying on the Rule of Two, the proposed regulation gives DOD 
contracting officers a simple, expedient option for setting aside contracts for 
exclusive SDB participation. The availability of this procedure can be 
expected to reduce ·minority set-asides under the SBA 8(a) program, which is 
considerably more complex and requires more effort on the part of contracting 
officers to set aside contracts and certify contractors as eligible to 
participate in the 8(a) program •. The simplicity and expediency afforded by the 
proposed DOD regulation -- coupled with the existing availability of known 
minority contractors in the Department's 8(a) program-- will encourage 
contracting officers to redirect contracts and contractors from the 8(a) 
program to meet the requirements of Section 1207 (and, in turn, the proposed 
regulation) • 

. Congress already recognizes the potential for this redirecting of minority 
contracts by including in FY 1988 authorization legislation provisions to 
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748 
requires the Secretary of Defense to issue regulations (emphasis added) that: 

(6) With respect to a Department of Defense procurement 
for which there is reasonable likelihood that the 
procurement will be set aside for section 1207(a) 
entities, require to the maximum extent practicable 
that the procurement be designated as such a set-aside 
before the solicitation for the procurement is issued. 

(7) Establish policies and procedures which will ensure that 
there shall be no reduction in the number or dollar value 
of contracts awarded under the program established under 
section 8(a) of the Small Business Act and under the small 
business set-aside program established under section 1S(a) 
of the Small Business Act in order to meet the goal of sec­
tion 1207 of the Department of Defense Authorization Act, 
1987. 

(8) Implement section 1207 of the Department of Defense 
Authorization Act, 1987, in a manner which shall not 
alter the procurement process under the program es­
tablished under section 8(a) of the Small Business 
Act. 

Clearly, Congress realizes how easy it will be for DOD contracting officers 
to use the pool of existing 8(a) contractors for the purpose of fulfilling the 
requirements of Section 1207. Moreover, these provisions in the FY 1988 
Defense Authorization bill are directed at closing this regulatory loophole and 
safeguarding the 8(a) set-aside program. 
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Alternatives to the Rule of Two 

ABC believes that Section 1207(c) clearly directs the Secretary of Defense 
to pursue a balanced regulatory approach for the purpose of meeting the 
requirements of Public Law 99-661~ Specifically, paragraph (c) mandates the 
Secretary to: 

" ••• provide technical assistance services to potential 
contractors described in subsection (a). Such technical assistance 
shall include information about the program, advice about Depart­
ment of Defense procurement procedures, instruction in preparation 
of proposals, and other such assistance as the Secretary considers 
appropriate. If Department of Defense resources are inadequate to 
provide such assistance, the Secretary of Defense may enter into 
contracts with minority private sector entities with experience and 
expertise in the design, development, and delivery of technical 
assistance services to eligible individuals, business firms and 
institutions, defense acquisition agencies, and defense prime 
contractors." 

This language is significantly more proscriptive than Section 1207(e) (3), 
which states: 

"To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a) 
the Secretary of Defense may enter into contracts using less 
than full and open competitive procedures ••• (emphasis added)" 

Associated Builders and Contractors understands and appreciates the need to 
facilitate the establishment of SDBs in the construction industry and assist 
these firms in obtaining the experience necessary to compete in the private 
sector. ABC is concerned, however that the 51 SDB goal -- and DOD's proposal 
to utilize the Rule of Two to achieve it -- do not take into consideration that 
a sufficient .number of qualified SDBs may not be available. The Association 
further believes that increased participation in the construction marketplace 
by SDBs can best be achieved on a long-term basis by upgrading the job skills 
of these workers and the management abilities of owners and supervisors. 
Accordingly, ABC offers the following recommendations: 

1) The Secretary of Defense should make the fullest 
possible use of his mandate in Section 1207(c) to 
provide the assistance necessary to help qualified 
SDBs compete for DOD contracts. This effort would 
concentrate on identifying potentially capable SDBs 
as well as providing ongoing training and management 
development over the terms of their contracts to help 
SDBs increase their capabilities to perform. 
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2) As part of this outreach and assistance program, 
SDBs should be qualified by contracting officers as to 
their capability to successfully perform the particular 
projects on which they are bidding. Criteria should in­
clude, but not be limited to: on-site visits, personal 
interviews, license examination, analysis of bonding 
capacity, listing of work completed, resume of princi-
pal owners, and financial capacity and type of work preferred. 
Section 1207 does not prohibit the Secretary of Defense from 
establishing qualification criteria, and such standards would 
help assure the Department of more efficient and cost­
effective procurement using SDBs. Further, a set of uniform 
qualification standards promotes the original intent of 
Section 1207 -- to develop the business abilities of SDBs 
in the DOD procurement arena. 

3) The Rule of Two should be replaced with a "sufficient 
number" standard that allows contracting officers more discretion 
in determining whether to set aside a contract for exclusive SDB 
participation under Section 1207. As previously mentioned, the 
sufficient number standard allows contracting officers to demon­
strate that a sufficient number small business concerns will 
respond to a request for bids, with consideration given to the 
size, character and complexity of individual contracts as well 
as the pool of available firms. This standard returns discretion 
to the contracting officer in choosing to restrict competition. 
Under the Rule of Two, the contracting officer is allowed almost 
no discretion, even to the point of not permitting even an e~ami­
nation of the SDB's ability to perform a particular contract. In the 
alternative ABC, suggests that the Department examine DBE programs in 
civilian federal agencies as potential models for its Section 1207 
program. 

ABC urges the Department of Defense to adopt these recommendations in the 
interest of promoting equity and efficiency in SDB procurement. The 
Association's staff will be pleased to assist the Department in any way in 
refining the proposed regulation to achieve these goals.o 

~fu1~~4-_ 
~ ~wk~II, CAE ... 

Vice President, Government Affairs 
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~~.. ·- DENNIS ANDERSON ON CORPORATION 

May 26, 1987 

Mr. Cllar les W. Lloyd, c/o OASD 
Defense Acquisition Regulatory Council 
Rm. 3C841, The Pentagon 
Washington, D.C. :20301-3062 

Re: DAR Case 87-.33 

Dear Sir: 

Pertaining to the new interim rul~ be.ing discussed: we would like to offer the 
following: 

A. In our opinion, in a public bid situation, any contractor, minority or 
not, has no advantage or disadvantage. The low responsible bidder should 
receive the award. E.\;eryone has the same opportunity to sul:mi t their 
price. 

B. The so-called disadvantaged contractors are in a lot of cases, just 
fronts for either larger contractors or a wealthy investor or someone 
that has tmofficially established a partnership. This new policy will 
only encourage further fraudulent activity and discourage the small 
businesses, like ours, that are honestly scratching to survive but 
legally do not qualify for all the so-called assistance the government 
provides. 

C. As a taxpayer, we feel that a competitive public situation by far com­
pliments peoples hard earned money rather than narrowing down the bid­
ding public to two or more bids. 

In stmnary, we would like to voice great displeasure in this rule. Bei~g in­
volved first hand in bid situations, we· see plainly how the system wor~ and 
this new ·rule will not in any way better it. 

]tyerely, /). ~~~· ~ 
;7;4~-~ (,y~ 

.DeQili~ Anderson,: Jr. · 
President 
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"roups shall contain. full instructions as 
· where and by what method shippers 

file their requests and complaints, 
with a sample of the rate 

form. if one is used, or. in lieu 
· • a statement as to what 

supporting information is considered . 
necessary for processing the request or 
complaint through conference channels. 
All changea made in ~uch instructions 
shall be published in said tariffw, 
supplements thereto, or reissues thereof, · 
in accordancwwith the tariff filing 
requirements of_section 18(aJ. of the .Acl 

§ 560.703 . FUing oC mlnuteL 

(a) The parties to each approved 
conference agreement, agreement 
betwe~n or among conferences, or . 
agreements subject to ijlis part whereby 
the parties are authorized to fix rates 
(except leases, licenses, assignments or 
other agreements. of similar character for 
the use of terminal facilities)'shall, 
through a designated officiaL file with 
the Commission a report of aU meetings 

· describing all matters within the scope 
of the agreement which are discussed or 
taken up at any such meeting, and shall 
specify the action taken with respect to 
each such matter. For the purpose Of this 
part. the term "meeting" shall include 
any meeting of partjes to the a_greement. 
includ meetings of their 'agents, . .._ ._ 
pri owners, comm.itte~ or sub- :. 

of the parties authorized to ., 
action in behalf of the parties. 

1~e~ement authorizes final action 
by telephonic or personal polls of the 
membership, a report describing each 
matter so considered and the action 
taken with respect thereto shall be filed 
with the Commission. These reports 

· ~eed not disclose the identity of parties 
tlta t propose actions, or the identi1y of 
parties that participated in the 
discussions of any particular matter. 

(b) The reports subject to paragraph 
(a) of this section shall be filed with the 
Commission within 30 days after such 
meetings and shall be certified as to 
accuracy and completeness by the 
Conference Chairman, Secretary, or· 
other official. 

(c) No report ne~d be filed under 
· paragraph (a) of this section with 

respect to any discu~sion of or action : 
taken with regard to.rates that, if . 
adopted, would be·required to be 
published in a tariff on file with the . 
Commission.: This reporting exemption. 

: do~s not apply to dis:cussions involving 
gerieral rate policy, general rate . 
:c~anges, the opening· or closing of rates, 
.or discussions involvhig items, that. if · · 

··adopted, would be re_quired to be 
· pu in other tariff sections as 
s Part 550 of thi~ chapter. 

§ 5&0.704 Filing of reporm on adml~ 
withdrawals, and expulslonL 

. (a) Prompt notice of. admission to 
membership to a conference shall be 
furnished to the Commission and no 
admission shall be effective prior to the 
postmark date of such notice. · 

(b) Advice of any denial of admission 
to membership, together with a · 
statement of the reasons therefor, shall . 
be furnished promptly to the 
Commission. 

[c) Notice of withdrawal of any· party 
shall be furnished promptly to the 
Commission. 

(d) No expulsion shall become 
effective until a detailed statement 
setting forth the reason or reasons 
therefor has been furnished the expelled 
member and a copy of such notification 
submitted to the Commission. 

Subpart H-{Aeserved) 

Subpart 1-PenaiUea 

§ 560.901 Failure to tHe agreement&. 
Any common carrier by water in 

interstate commerce or other person 
subject to the Act entering into or 
carrying out an agreement subject to the · 
Act which has not been filed with and 
approved, or has not been exempted by 
the Commission is in violation of section 
15 of the Act and this part and· subject to 
penalties of up to $1000 for each day 
such violation continues. 

§ 560.902· · Failure to file reports. 
Compliance is mandatory and failure 

to file the reports required by this part 
may result In disapproval of agreements 
under section 15 of the Act or penalties 
of up to $100 for each day of such 
default under section 21 of the Act. 

§ 580.903 FalsHJcatton of reportL 
Knowing falsification of any report 

required by the Act or this part is a 
violation of the rules of this part and is 
subject to the penalties set forth in 
section 21 of the Act and may be subject · 
to the criminal penalties· provided in 18 
u.s.c. 1001. 

Subpa~ J-Paperwoi:k Reduction 

§ 560.991 · OMB control numb....- assigned: 
pursuant to the paperwork Reduction Act. 
· This section displays the control 
numbers ·assigned to information 
collection requirements of the 
. Commission in this part by the Office of 
lvlanagement and Budget pursuant to the 
Paperwork Reduction Act of 1980. Pub. · 
L 96-511. The Commission intends· that . 
this part comply: with the requireme~ts 
o'f section 3507(0 of the Paperwork 

· Reduction Act. which requires that 
agencies displaY, a current control· 

Navy Policy (Info) 
87-33, 12 May 87 

her. assigned by the Director of the 
of Management and Budget 

( for each agency information 
collecticll\.requirement: 

(CODES TO BEASSIGNED BY OMBJ 

By the Commissiori: ... , 
Joseph C. Poll,ing, 
Secretary. .. 
(FR Doc. 87-10005 Filed $-t-87· S!46 .. amf ..... 
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DEPARTMENT OF DEFENSE . · 

48 CFR P'arta 204, 205, 2()6, 219 and 
252 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Implementation of Section 1207 of 
Pub. L 9H81; Set-Asldn for Small 
Disadvantaged Buslneu Concema 

AGENCY: Department- of Defense (DoD) -
ACTIOtc Notice of Intent to develop a · 
proposed rule to help achieve a goal of"·-:.. 
awarding 5 percent of contract dollars tO 
small disadvantaged businesses. 

SUMMARY; The Defense Acquisition 
Regula.tory (DAR) Council invites public 
comment concerning the development of 
procurement methods to be used to 
implement section 1207 of. the National 
Defense Authorization.Act for Fiscal 
Year 1987 (Pub. L. 99-661), entitled 
"Contract Goal for Minorities." 
DAT£S: Comments should be submitted 
In writing to the DAR Council at the 
address shown below no later than June . 

· 3. 1987, to be considered in the 
formulation of a proposed rule. Please 
cite DAR Case 87-33 in all 
correspondence related to this issue. 
ADDRESS: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council. A TIN: . 

· Mr. Charles W. Lloyd, Executive 
Secretary. ODASD (P) OARS. c/o OASD 
(P&L) {M&RS), Room 3C841, The 
Pentagon. Washington, DC 20~-3062. 
FOR FURTHER INFORMATION CONTACT: 
~-fr. Charles W. Lloyd, Executive . 
Secretary, DAR Council, {202) 697~7266. 
SUPPLEMENTARY INFORM~TION: ·· · .·· .. · 

A. Background 

The DAR Council is publishing an 
interim rule· appearing elsewhere in this 

· Federal Register to implement section 
1207 of Pub. L. 99-661. That interim rule 
requires that contracting officers set 
aside acquisitions,' other than small 
purchases conducted under procedures 
of Federal Acquisition Regulation (FAR) 
Part 13, for exclusive competition among 
Small Disadvantaged Business (SOB) 
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. concei'p& .wberiever tlae contracting 
offieer .de~inea that offara can be 

. &c.D·two•--·SIJB·.o 
tbauhe......,_.....a:.· 
UCHd fair IDUkal fr.ica' 

by an to percent. · · · · 
Public. comments are fn~ted · ··· · · 

concerning other procurement metlrods 
which can reasonably be used to attain 
the objectift abow. Prelently, the DAR 
Council is considedniltwe addltioul 
procadure&.at.out.below wJaiduuy ... 
form the basia of an additional proposed 
rule on.~....U.elf.._frw ·· · 
publication on or about luna 12..1981. 
The ftilt'~l:wOufd ntablla~ · · 
under authority of "exception ·five'' of 
the Compe~ Ill <:an~·,. 
(CICAJ. fOUS.C: %1N{cXS}.. entJtJecl 
"AuthOu.l~ ~.ued.b,.Statuta" by; 
FAR~I.~dwe.~Y. -
directa~~ae..-.aasoa . 
firm. ~tJioufpm~· for ~n and open 
c~iDpillldtlld·bJ1Jectrell :.. ·. 
1201)..18, ..... :~ ...... : . . 
market ~ ....... .uurcea &Oqbt'' · 
CBD itotlat ideatifftiChmJ:, one · ... · . . 
responsible SDB C:ODCant whicJI.could. 
fulfill DoiYe requirements. Use of the 
authority Woald be limited to those· · 
cil'CUID8tances where· SDB set-aside 
criteria are not 'met. .where realistic 
pricing is pouihle (j4 .. ~ugh coat and 

data.:.or otherwise) and wh~ .. 
ftdl aDd open . ·. · · 
neceaaary to achreva tba 

5 
A second proposal under 

consideration involves eatablishlng a 10 
pereent preference differential for SOB 
concema in cei'taln sealed bid 
co.mpetitive acquisitions. when the 
preference is determined necessary to 
attain the 5 percent goal. Under this 
procedure, award would be made to an 
otherwise responsible SDB concem 
whose bid fa within 10 percent of the 
low offeror's bid. Consideration is being 
given to extending this procedure for use 
in competitive negotiated acquisitions 
where source selection will be baaed 
primarily on price. However, the 
procedure would not be utilized in 
acquisitions involvjng partial or Labor 
Surplus Area set-alidel, or smaD 
purchases under FAR Part 13. 
Consideration is presently being given 
to the criteria for application of the 
preference differential and-whether. it 
should be employed only when 
acquisitions are totally unrestricted. 
Chari• W. Uoytl. 
Executive Secretory~ DefrmH Acqui11ition 
Regulatory Counc11. . . 
IFR Doc:. 8?-10100 Filed 5-1~; 8:45 ami 

......wl 

VETERANS ADMINISTAA TION Ill. Regulatory Flexibility Act (RF A» 

Because this proposed rule does not 
48 CFR ~ 111 ·: · come within the term "rule'' as defined 

in the RFA (5 U.S.C. 601(2)). it is not 
A~ Regulations for SfMI. : subject to the requirements of that Act. 
Buelne•·ColtcerM In any case. this change will not have a 
AGaNCY: Veterans Administfation.. significant impact on a substantial 

number of small entities because the 
ACTION: Proposed regula tiona. provisions implement the requirementa 

of the Competition in Contracting Act 
SUMMARY: The Veterans Administration· -~ · (CICA) as required by the Federal 
(VA) is issuing a proposed rule to the Acquisition Regulation (FAR). The 
Veterans Administration Acquisition provisions .are primarily internal 
Regulation (V AAR). The proposed rule procedures which will not. impact the 
addresses the procedure for procesaina private sector. 
Small· Buainesa Adminiatration 
Certificate ofCqml»etency appeals.and IV. Paperwork Recluctlon Act. 
includes Administration Certificate of This proposed rule requires no 
Competency appeals and includes additional information collection or · 
additional Jaasuage to increase the recordkeeping reqUiremen~ upon the.· 
emphasis on giving Vietnam era and public. .· . . 
disabled veteran-owned firma eve£7 of ...... ........_ Ia c 
opportunity to participate in selling . Ust ~ 41 F11 Put lte 
ltema and services to the VA Government PJOCureme~L · 

DATU; Writtaa co...Dentaawat be · Approvect AJII'il 1!/. 1987. 
submitted no later than June 3. 1981, for 'l'bama K."r~ . 
consiW.ration in the final regulation. The Admini•tnJtor. 

final regulation will be effective upon Part 819 of title 48 of the Code of 
8 1>\)roval. · . Federal Regula tiona is proposed to be 
ADDMSI: Interested persona are invited amended aa followa: 
to aubmit written- comments, suggestions 
or obfectlona- to the Administrator of 
Veterans Affairs (271A), Veterans 
Administration. 810 Vermont A venue. 
NW., Washington, DC 20420. All written 
comments wW be available for public 
inspection only in the Veterans Services 
Unit, room 132 of the above address. 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday .(except · 
holidaya) until June 17, 1987 •. 

FOR F'UR'n.R ... ORIIATIOII CONTACT: 
Thomas A. Hamilton, Supply 
Management Representative, Policy 
Division, Office of Procurement and 
Supply (91A}, (202) 233-388%. 

SUPPLEMENTARY INFORMAnON: 

I. Backpound 

This proposed rule includes regulatory 
revisions by providing internal 
procedures for processing Small 
Busineaa Administration Certificate of 
Competency appeala and providing .. 
additf_onallanguage to give the VIetnam 
era arid disabled veteran-owned fll'l1ls 
every:opportunity to .Participate in VA 
busin?ss opportunities. · 

il. Ex~tive Order 12291· 

This proposed rule has been reviewed 
in conjunction with Executive Ord~r ~ .. 
12291, Federal Regulation. and has been 
determined not to be a "major rule" as 
defined therein. · 

PART 11._SMALL BUSINESS AND 
SMAU DISADVANTAGED BUSINESS 
CONCERNS . 

t. The authority citation ror Parl819 
. continues to read as follows: 

Authority: 38 U.S.C. 210 and 40 U.S.C. 
486(c). 

2. Subpart 819.6. consisting of 819.602-
3, is added to read as follows: 

Subpart 819.6-Certlflcatea of 
Competency and Determinations of 
Eligibility 

811.802-3 Appealing Smal1 Bullneu 
Admlnlltration'a decision to laue 
Certtflcates of Competency. 

Formal VA appeals of an initial 
concurrence by the SBA Central Office 
in an SBA Regional Office decision to 
issue a (CoC) Certificate of Competency 
will be processed as follows: · 

(a) When the conti'acting:officer 
believes that the VA should formally 
appeal the concurrence by the SBA 
C~ntral Office in an SBA Regional 
Office decision to issue a CoC. the 
contracting officer will so .n9tify the 
Director. Office :of Procurement and 
Supply (93B) in writing within five . 
business days after receipt :of the SBA 
Central Office's written confirmation of 
its determination. Within ten business 
days of the contracting .officer's receipt 
of the SBA's written confirmation {or· 



PRO-MARK, INC. 
Consulting/Research 

Defense Acqti,isition Regulatory 
Council 

ATTN: Mr. Charles W. Lloyd, 
Executive Secretary 

ODASD(P)DARS 
c/o OASO(P&L) (M&RS) 
Room 3C84·1 . 
The Pentagon 
Washington, D.C. 20301-3062 

Reference: DAR Case 87~33 

Dear Mr. Lloyd: 

June 1, 1987 

I .am submitting comments pertaining to tne interim rules 
published in the May 4, 1987, Federal:Register to implement 
Section 1207 of Pub~L.99-661. 

My comments are based on my experiences as the President and 
Chief Executive Officer of an SBA 8(a·) certified firm that has 
competed for and ·performed government:.,contracts~ I support the 
intent of ·Puh.L. 9·9-66'1 an·d I offer. ·these comments with the hope· 
of making the implementation of this ·law productive for all who 
are involved. 

First, it is crucial ·that an aggressive policy and effort is 
·established to identify and determine. the availability of small 
disadvantaged b\lsiness concerns. The proposed rule calls for the 
contracting officer to determine--base.d on the rule of two--the 
existenc~ of two or more .capable SDB firms." My experience leads 
me to suggest that other experienced SOB advocates should be 
involved in making this determination.· Co~tracting officers 
should be required to make their. determination based on specific 

·input from appropria·te Office of Small Busine~s Utilization 
(OSDBU) .personnel and procurement 'outreach· technical assistance 
providers. · · 

: ·. ; . . 
Second,· the definition of who can ·challenge ·anc;i/or protest 

the set aside :process n~eds to beilooked at more carefully ;and 
closely~· This is nece.ssary in order ·to prevent frivolous 
challenges and prot~sts ·that will: result in a delaying tactic to 
discourage contracting officers to set aside procurements. 
Interested par:ties who can challenge· and/or: protest should be 
limited to qualifie4 SDB offerors~ There should be time frames 
for processing ·the chalienges :and/or· .protests that are short 
enough to avofd delaying the procurement. And there should be 

Eastover Bank Building • 
Jackson. Mississippi 39201 

120 N. Congress .· • Suite 605 
(601) 3$2-016.1 . ~ ;~ 
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penalities imposed on frivolous protestors to discourage use of 
challenges and protest as delaying tactics. 

Third, specific limitations should be placed on the amount 
of subcontracting allowed under Section 1:.207 of Pub.L. 99-,661. 
The intent of this law is to increase economic activity in the 
small disadvantaged business community. As a result, they should 
be required to perform from 55 to 75 percent of the work 
themselves. However, to encourage networking and joint ventures 
among minority businesses this limitation should be waived if the 
subcontract is with another qualified small disadvantaged 
business. 

Any finally, there. should be some distinction made between 
the SBA 8(a) program and this DoD program. The size of many 
minority firms is unrealistically inflated by the revenues they 
are earning in the 8(a) program. In order to expand the base of 
eligible firms who can take advantage of this program it is 
important that revenues obtained as a result of participating in 
the 8(a) program are not counted. 

I appreciate this opportunity to offer these comments and I 
would like to continue to be informed about your efforts to 
ill_lplement this most important law. 

_;t:;~l~ fcf~r--
~;~-Ran eU 

Pres~ dent 
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Submitted by: 

COMMENTS ON OTHER PROCUREMENT 
METHODS WHICH MAY FORM THE BASIS 

FOR A -~ROPOSED RULE IN CASE NO. 87-33 

National Association of 
Minority Petroleum Dealers, Inc. 

1633 Sixteenth Street,· N.W. 
Washington, D.C. 20009 
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The National Association of Minority Petroleum_ Dealers, Inc. 

(NAMPD), is a trade association established to promote the 

business welfare of petroleum distribution firms owned by racial 

a n d e t h n i c m i n o :r i t y g r o u p m em b e r :s a c r o s s t h e c o u n t r y • 

Among its .constituency are a number of companies which pro­

vide, or have provided, petroleu~ products to agencies of the 

federal government under both competitive and Section 8(a) contract­

ing procedures, specifically through the coordinating function of 

the Defense Fuel Supply Ce~ter, Defense Logistics Agency. 

NAMPD welcomes this opportunity to comment on the development 

of procurement methods (52 F.R. 16289) to be used in implementing 

Section 1207 of P.L. 99-661, National Defense Authorization Act of 

1987, particularly as such proposals may relate to minority oil 

dealers. 

DAR Council's first proposal would allow direct award to a 

small disadvantaged btisiness (SOB), as a sole source, where ''only 

one responsible SOB concern which could fulfill DoD's requirements" 

can be ·identified, and then, only where ''necessary to achieve the 

5 percent goal." 

First, and·most importantly, it is NAMPD's position that, to 

the extent feasible, the 5 perc~nt· goal be :achieved through equita­

ble distributi~n of -contr~cting ~opportunities throughout DoD. -For 

example, minima-l_ 5 perc·ent goals: sh9uld ··be assigned each of the 

four areas of ~rocurement, rese~rch and development, military 

construction, and operati6~ and ~aintenance. Lik~wise parity shout~ 



be encouraged among "basic" procurement units, such as Defense 

Fuel Supply Center, Defense General Supply Center, and Defense Per­

sonnel Support Center. Assuming some basic pr~curement units 

actually exceed their individual 5 percent goals in a given fisc~l 

year, the excess should not be figured in DoD~s overall 5 pertenr 

g6al, where goals of other basic procurement units remain largely 

unmet. By establishing a department-level entity ~apable of monitor­

the progress of, and results achieved by, basic procurement units, 

the integrity of the Section 1207 program can be maintained, and 

DoD should be able to ~ssure that no business sector having respon­

sible SOB concerns would remain underutilized with respect to the 

dollar value of contract actions under Section 1207. 

The proposed sole source SOB contracting procedure should not 

be employed merely as a stand-by measure to achieve the 5 percent 

goal. Particularly among acquisitions centered on geog~aphical 

commercial market areas (CMAs)- such as DFSC's ground fuels pro­

gram- a number of responsible SOBs virtually would be denied access 

to the ·section 1207 program, solely for reason that they are located 

in CMAs having no other SOBs to trigger the .. rule of two." NAMPD 

suggests that the sole source procedure.might be extended to such 

situations, given adequate safeguards to prevent its ~buse. 

DAR Council's second proposal would allow a 10 percent prefer­

ence differential for SOB concerns under sealed bid competitive 

acquisitions where "necessary·to attain the 5 percent goal." As a 

·general statement,_ NAMPD _supports _this methodology. Certainly, it 

-2-



I ., 

" I.~ 

~ would appear to provide greater overall access to·section 1207 

contracting opportunities than would any "rule of.two" concept. 

While the "rule of two" necessarily locks two or more SOBs into a 

process in whith only one can prevail, the instant proposal does 

not presume involvement of a second SOB bidder. If applied to a 

·fair proportion of competitive ·solicitations, it is much more lik~ly 

that Section 1207 contract actions will be spread over a greater 

number of small disadvantaged businesses. Additionally, there does 

not appear to be any significant acquisition cost consideration 

between the preference differential and "rule of two" contracting 

procedures. 

NAMPD currently takes no position on the extension of this 

procedure to competitive negotiated acquisitions where source selec-

tion will be based primarily on price. 

OAR Council may anticipate supplemental responses from 

NAMPD, and, in particular, with regard to the interim rule publish-

ed at 52 F.R. 16263. 

Respectfully submitted, 

President 

CJ::!~~e~~ 
Gene r a l Co u n s e.l 

Dated: June 2, 1987 

-3-



WILLIAM W. BENNETT, JR. 

ALFREDA ROBINSON 

BENNETT & ROBINSON 
ATTORNEYS AT LAW 

SUITE 1102 

1726 M STREET N.W. 

WASHINGTON, b.C. 20036 

June 3·, 1987 

Hand-delivered 

~Defense Acquisition Regulatory ·cotincil 
Attn:· Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS . 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Re: DAR Case 87-33 

202/457·0602 

We are pleased to submit these comments to the Department of 
Defense ("DoD") in response to its May 4th Federal Register 
Notice of Intent to publish a proposed rule concerning 
procurement methods other than set aside competition methods to 
attain the 5 percent goal established in Section 1207 of P.L. 
99-661. It is essential that DoD publish and promulgate such a 
rule if the 5 percent goal for participation by Small 
Disadvantaged Businesses ("SOB") in DoD procurements in fiscal 
years 1987, 1988 and 1989 is to become a reality. 

DoD itself recognized the need to initiate a rulemaking to 
develop innovative tools th~t contracting officers would use to 
attain the 5 percent goal when in its owri po·licy statement of 
March 24, 1987, Deputy Secretary of Defense William K. Taft 
lamented that "[i]n spite of all the initiatives we implemented 
·during FY 1986, we did not come close to attaining the five 
·percent goal. I remain firmly convinced that the Department can 
. and should. do more to increase the participa:tion of small 
disadvantaged businesses. in Defen~e procurement and research." 
Not only "should~ DoD do more to increase the participation of 
SBDs in defense procurement and r~se~rch,· but it must do so. 

In Section 1207, Congress pasi.delegated to the Secretary of 
Defense, the pow~r to exercise·va~t discretion to. implement a 



•. / 
..,!'•' 

procurement program of "less than full and open competition 
procedures ..... to facilitate achievement of the 5 percent goal. 
The delegation of power by the Congress is a mandate that such 
power be used. Congress granted the Secretary of Defense vast 
-discretion to design·and operate such a procurement program. 
DoD is well served, then, to initiate an informal rulemaking to 
promulgate procedures by which that vast dis.cretion will be -
guided. The need for a proposed rule that allows a contracting 
officer to use other.than full competitive measur-es to attain 
the 5 percent goal i$ evident and paramount. · 

Commonly, in·military construction contracts, performance: 
and payment bonds are required, and bid bonds may also be · 
specified in the invitation for bid. These are facets of full 
competi~ion in ~uch milit~iy constructiop procurements which 
must be reexamined with regard to Section 1207 if the 5 percent 
goal is to become more than a mirage for SOBs in the 
construction business . 

. One major problem small disadvantaged construction companies 
experience is that of bonding. Many of them have not been able 
to comply with the bonding provisions in invitations for bid and 
contracts because surety companies have imposed exacting 
requirements of financial indemnity and historical experience 
which many small disadvantaged construction companies are not 
able to meet. It does no good for a small construction company 
to be awarded a construction contract from DoD if that 
contractor cannot obtain the bonding necessary to perform the 
contract. · 

In its proposed rule, DoD should address bond waiver 
regulations, contract segmentation procedures, and letters of 
credit regulations. There should be other creative means of 
eliminating bonding as an impediment to DoD's attaining the 5 
percent goal established in P.L. 99~661. Pursuant to Section 
1207(g)(4)(B), after such programs have been put into effect, 
DoD should report to the public and to Congress on the impact, 
if any, which the use of innovative techniques for removing the 
bonding obstacle has had on the successful performance of 
military construction projects. 

-A second major problem SOBs face is that of obtaining 
initial working-capital to finance performance of constructiori 
and ot~er contracts. Innovative me~ns of providing the advance 
payment's mandated in .section 1207(e)(2) of P.L. 99-661 must be 
explored in the proposed rulemaking. Further, DoD should · 
exa~ine _the assurances it may give a potential priv_ate lende_r 
during the post-contract award phase to-facilitate private 
lending ;to an SDB. In this regard, it is crucial that .DoD 
involve ·the banking community· in the rule promulgation _proce-ss .. 
Finally-,- :in meeting its responsibilities under Section 1207(c)­
to provide technical assistan~e to SOBs, :DoD should solicit 
actively and encour~ge the pa~ticipation of members of the 
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banking industry in this process, including convening joint 
conferences among banking associations and small defense 
contractors. 

We also encourage DoD to initiate a rulemaking to establish 
procedures for awarding contracts to a SDB ~hen, after 
appropriate market review, it is determined .by a contracting 
officer that only one SDB is available and responsible to 
perform a particular pro9urement·.. Such a proposed rule is 
consistent with the underlying purposes of Section 1207. 

Long-term purposes of Section 1207 are to expand, deepen and 
preserve full and free competition, and thereby to assure the 
economic well-being of this Nation by encouraging the 
de~elopment of active and potential busirtess capacity among the 
small disadvantaged business sector of our economy.· These 
purposes are nullified when a contract is denied the small 
disadvantaged business community simply because only one 
responsible SDB is available for a particular procurement. 
There may be sectors of the DoD contracting market in which SDBs 
in recent years have not entered. Yet, there may be individuals 
in academia and in the business community, who, in'·c·dmbination, 
may have the technical expertise and business acumen to form and 
operate an enterprise which could responsibly perform a DoD 
contract in market sectors where no SDB has participated 
previously. 

The importance of market diversification and of the 
development of new competitors to the economic well-being of the 
Nation, cannot be denied. A regulation which encourages 
diversification and formation of new responsible competitors in 
the small disadvantaged business community should be given 
serious consideration. Therefore, we encourage DoD to publish 
for comment a rule which would allow a contracting officer to 
award a contract to a SDB when it is the only responsible SDB 
available to perform a particular procurement. · · 

In the history of this Nation, the military services have 
been at the forefront of expanding opportunities for all 
American citizens. By initiating a ·rulemaking to promulgate 
rules that will permit contracting officers. t6 use other than 
full .and open competition techniques to meet the 5 percent goal 

-established in Section 1207 of P.L. 99-661, the military 
services will again· be at the forefront of expanding 
opportunities for American citizens and of assuring the economi.c 
well being of· the Nation by dev~loping competitor~ among the 
small disadvantaged business community. 

~erely~d~~-·. :, 
g~ ~. //~, . .. : W1l~~ nett,~squire 

for the Firm 1 
.. 

WWB/md 
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June 2, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washing ton, D. ,~c. 20301-3062 

.9""~ (l'tJ.!) d'l'cf-cfcfti?' 
~./~ !M' 
.9""ek ././~~ 441JIJC/I 
.9""~ / (.?Ill') ozcf.~?ct/ 
.9""~ 2 (.?Ill') cf.!o-~?rfC 

~~ !?Jed .A/rud~ 

(202) 626-6632 

Re: DAR Case 87-33; Notice of Intent to Develop a 
Proposed Rule 

Dear Mr. Lloyd: 

These comments are submitted on behalf of Wardoco, Inc. 
and Tri-Continental Industries, Inc., ·two minority-owned fuel oil 
resel1ers currently certified to participate in SBA's Section 
8(a) Program. These firms wish to comment on one proposal con­
tained in the "Notice of Intent to develop a proposed rule to 
help achieve a goal of awarding 5 percent of co~tract dollars to 
small disadvantaged businesses." 52 Fed. Reg • .--.. "!6289-90 (May 4, 
1987) ("NOI"). Specifically, the NOI's second proposal estab­
lishes a 10 percent differential for Small Disadvantaged Business: 
("SDB") concerns in certain sealed bid competitive procurements. 
Since this proposal could yield significant benefits for minority 
fuel oil vendors, both Wardoco and Tri-Continental advocate' its 
adoption. 

:- Presently there are few, if any 1 awards by the oef·ens.e 
Fuel Supply Center (DFSC) to ~inority fuel oil vendors on either 
an 8(a) or non~8(a) basis. This situation· results from applica­
tion :of the so-called "non-manufacturer rule," 13 C.F.R. S 121.5, 
whic~ requires that. recipient~ of "reserved" ·contracts that are 
not manufacturers supply the product of small manufacturers. 
bnfortunately, there are few, if any~ small refiners (deflned as 
less :than 50,000 b/d capacity) geographically acces~ible to loca­
tions _where minority fuel ·oil resellers· could. sell home h·eating 
oil ·or gasoline to DFSC Posts,- Camps· and Stat"ions facilitie~s. 
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While there are some small refiners who can supply certa1n bulk 
fuels to DFSC, the fact that there have been .only one or two 8(a) 
bulk fuels contracts nationwide in the past several years speaks 
for itself. 

SBA recognized the impossible constraints imposed on 
8(a) oil firms by the non-manufacturer rule when it passed an 
emergency waiver from the rule for 8(a) fuel oil resellers to the 
Posts, Camps & Stations market of DFSC in August, 1984. With the 
lapsing of this emergency waiver -- and the concomitant return of 
the non-manufacturer rule's restrictions -- the number of awards 
to minority fuel oil vendors has dropped precipitously. 

Through its reference to open competitive procurements, 
the NOI's second proposal recognizes that SOBs should not be sub­
jected to the non-manufacturer rule. Wardoco and Tri-Continental 
strongly urge that this feature of the NOI remain unchanged. 
Additionally, DoD should require that open procurements be 
awarded to a Srnall.Disadvantaged Business if its offer is within 
10 percent of the lowest bid •. As currently structured, the NOI 
puts too much discretion in the hands of the contracting offices. 

Since the May 4th Federal Register notice is merely a 
"Notice of Intent to develop a proposed rule", we reserve the 
right to supplement these comments. The second proposal con­
tained in the May 4th notice, however, should be issued in its 
proposed form. 

Sincerely, 

4-/~ 
Lesl1e H. Lepow . 

:LHL/cj 
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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202 

MAY I 2 1987 

MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION 
REGULATORY COUNCIL 

SUBJECT: Defense Acquisition Regulation Case Number 87-33, 
Implementation of Section 1207 of Public Law 99-661; 
Set-Asides.for Small Disadvantaged Business Concerns 

We have reviewed your interim rule amending Parts 204, 
205, 206, 219, and 252 under the subject Defense Acquisition 
Regulation Case. We believe it adequately implements the 
requirements under Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." 

We have also reviewed your notice of intent to develop a 
proposed rule with two additional procedures for achieving the 
goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Business (SDB) concerns. The procedures would 
enable the contracting officer to award a contract to a SDB 
concern where (a) only one qualified SOB source is available, 

. or (b) a qualified SOB concern is within 10 percent of the low 
·offeror's bid in a source selection based primarily on price. 
Both of the prQposed procedures appear acceptable under 
Section 1207. However, we would like to defer further comments 
until the proposed rule has been draf~ed. 

We appreciate: the opportunity to comment on this matter. 

·~~~.· : James H. Curry 
Assis ant Inspectot Ge ral. 

~o~ Audit Policy and Overs~ght 
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52 WEAPON-SYSTEM SUBCONTRACTING 

DUNN ENr.tNEERINCl A~~OCIATEH, TNI~., 
Cambrirlgr, Mass., April SO, J9lj8. 

Mr. WILLIAM HoLADAY' · 
S~cial Auistnnt for Gu1ded Miasilea to the Secretary of Drfrnse, 
Department of Defeme, Washington, D.C. · 

DEAR MR. HoLADAY! In an address delivered at a nwt~ting of the Society of 
Automotive Engin~rs eMly in April you obscrv('rl thnt vou fnvor more tramed 
engineers as the best way to beat the overtime prohll'm. The intrnt of this letter 
is to present one small company's reaction to your obt~Nvntion. . 

I believe that the additional trained engineers you ~t·ck nre actually avnilable 
to the Defense Departrlwnt at the present time'. I luwe attempted below to 
show the foundation for this belief. 

My company has a group of highly qualified anci uhle engineers performing 
research and development work in the electronics and electromechanical fields, 
largely in the .area of missile guidance. Our principul work to date has been 
on the Talos,··AtJRA, Hustler;· Sparrow, Polaris, and ~imilar programs. We are 
in the po!i~ition of being too Rmall for most prime contracts nnd therefore must 
seek work from the large prime contractors. But, in spite of the fact that we 
have been ·very. diligent in o_ur effort..~ to make the t.alcnts of a group of well­
trained engineers available to prime contractors with "overtime. problems," we 
h:we been seeking, mor~ ~.~an getting. I do not believe that we are alone in 
this predicament. · · · · 

In October 1957, due to a rapidly dwindling backlo~ of defense work, we found 
it necessary to discharge 20 employees, one-third of our total force. Eight of 
them were graduates of one of the top engineering f'chools in the world, excellently 
trained young engineers sholl•ing tremendous future promise. None of these 
employees wanted to leavf'. ··None were released for incompetence. All had 
bef!n very carefully serPrn('d before being hired and were well-qualified parts of 
a amoothJy functioning organization doing what we hnve been told was an excel-
~nt· job for dcf~nse .. · • ~o!~~e of t.hem exercised options to buy stock .iR the corpora... 
•taon on the dav they were leavmg; ·Some exprCRSI!ci.a desrre to return when the • 
••mpany is able to take them back. All had faith in t.he company's future. • 
•· Some of the released enginPCrs, in f'eeking n~w jobs, went to extraordinarl' 
• engths to avoid going to work for another company doing defense work, fo.a. 

fear of a rep€'tjtion of the experience with us. Those who did go to defensEP 
jobs went to larger companies in this area, the very same companies which we 
have bt-en soliciting for some time, and found them~elves in organizations with 
the "overtime problem." In other words, .they l~ft. a company which they did 
not 1\'ar1t··to leave, but which was unable to sell their services on a subcontract 
basis, to go to companies which held large prime contracts but were unwilling 
to let. go of any portion which could be done inside with overtime help. The 
ovPrtime problem appears to be one which, in many instances, the prime con­
tractors have encounterPd by choice, not necessity. 

We now have appro~mately .one-third of our engineering group working on 
in-the-house projects, much more effort than we can long sustain on such projects. 
These are trained enginre~. qualified, far above the average, for research and 
development work on mi~sile pro~rams. · 

Here, and in other small or~anizat.ions like our own, are the trained engineers 
available to alleviate the ovt>rtime problem, if the Defense Department and its 
prime ·~ontractors can find a v.·ay to make use of them. I am convincetl that 
something can and shoulrl be done about it. 

Sincerely, 

Mr. JosEPH DuNN, 

JosEPH M. DuNN, President. 

OFFICE oF THE A,sisTANT SECRETARY oF DEFENSE, 
Washington, D.C., May 19, 1958. 

Prufrltnt, Dt.tnn Enginuring-Asatlriales; 1~., 
Cambridge, Mass. 

DEAR MR. DUNN: Thil' is in reply to your letter of April 30, addressed to Mr. 
Holaday, concerning the availability of trained engineers. 

WP have in~tituted controls of overtime and Rhift premium pay char~eable to 
t.ht' Governn•cnt, which v.·e believe now have the effect of eliminating excesses of 
euch prPmium co~tR. If such controls mean .thnt. more engineere must be put on 
t.he job to avoid overtime, prime contrnctors nnd upper tier subcontractors can 
either hire eugincers or subcoutrnct to firms such as yours. 

.! 

Wt:.a.l'O~ ·SYSTEM SUBCONTUACTINO 

In our supply cout ra•·t·. ,.""' r:u~tor~ ap;rc1: "to accomplh>h the maxitnut 
of subcontractillJt: to ~mall """incss t•oncl!rns t.hnt the contractor finds 
sistent with efficient p•·rf .. ruuutl't!" of hili contmct. 

Ilowever, the final d··n~'"'' i~ o1w which must be left. to the contractor, 
the responsibility fur t·o••lr:ll'l Jlt!rfortnaucc. 

0..; 

Sincerely yours, 
G. c. BANNERMAN, 

Dirtwlor for l'rocllrt'menl h1lir.y, 

X 
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Morin Industries, Inc. 

May 12, 1987 

Defence Acquisition Regulatory Council 
ATTN:· Mr. Charles W. Lloyd 
Executive gecretary 
ODASD (P)· DARS, .c/o OASD (P&L) (M&RS) 
Room 3C84l. 
The Pentagon 
Washington, DC 20301-3062 

REF: DAR case 87-33 

Dear Mr. Lloyd: 

P.O. Box 15585 
Colorado Springs, CO 80935 

Phone(303)597-1201 

We as a Small Disadvantaged Business Concern and are in 
support of implementing section 1207 of the National Defence 
Author i z at i on Act for Fisc a 1 year 19 8 7 , ·:en t i t 1 e d "C on t r a c t ·Go a 1 s 
for Minorities" to amend the DFARS. 

As an SDB.we are looking forward to participating in the set 
aside program. We feel that this program will be beneficial to 
many SDB's, and enable minorities to have the opportunity to 
develop into a competitive company and compete in the open 
market. 

We hope that this set aside program will 
t~~ 3 year limit, so that other SDB's 
~articipate in the program. 

be extended beyond 
like ourselves, can 

In clbsing we would like to add that of the two proposals we 
feel that both would be beneficial to the. set aside program for 
SDB's. 

President 
Juan Morin 



Atlantic: Petroleum 
Corporation 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD .(P) DARS, c/o OASD (P&L) (M&RS) 
The Pentagon, Room 3C~41 . 
Washington, D.C. 20301-3062 

Re: DAR Case 87--33-, Commen-ts· 

Dear Mr. Lloyd: 

401 Farragut Street, N.E. 
Washington, D.C. 20011 

Executive Offices 

(202) 526-6784 

June 2, 1987 

Hand Delivered 

Set forth below are comments relating to the supplemental proposals to develop 
proposed rules to achieve .a goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Businesses (SDB), 52 FR 85; p.l6290. 

The first proposal in which only one responsible SDB concern could be identified 
to fulfill DOD's requirements should be developed_ in .accordance with the set 
asides procedures established in the Interim Rules. 

Exception is taken to the second proposal for "establishing a 10 percent 
preference differential for SDB c~ncerns in certain sealed bid competitive 
acquisitions when ..• necessry to attain the 5 percent goal" . 

. At a minimum the perference should be stated as a 10 percent price differental 
as it relates to the Fair Market Price (FMP), and not as it relates to the low 
offeror's bid price. In acquisitions in which price is the primary consideration, 
the FMP is the most accurate indicator as to the price for which a commodity -could 

· reasonaly be obtained. Establishing a price differential above the low bid price, 
will encourage abuses,.and may not objectively. reflect actual market conditions. 
Arising from economies of scale, a ~arge business can oftentimes bid below the 
fair market price, at which a Small:D~sadvantgaed Business , could otherwise· 
acquire ,the commodity. In so doing~ the preference: differential would 'be· defeated. 
A subjective artificial price as established by a large business bidder is 
meaningless, in that it bears no rational relationship to the marketplClce. 
As a result thereof, the lar~e business ~oncerns will continue to receive most of 
the . contract awards, while the SDB concerns for whose benefit. the law. was enacted, 
receive nothing. 

Moreover, the prefere~ce pro~osal should:not be established in lieu of the set. 
asides provisions, which reserves.contra¢t opportunities for exclusive competition 
by SDB .. concerns. The preference proposal. should only be utilized ·as a last resor·t', 
if at all, -and not as an alternat~ve~ or '.discretionary elective to the set aside 



.., 
Ivir. Ch,arles W. Lloyd 
-~ge 2 

~ june 2, 1987 

procedures. To do otherwise, is to effectively nullify the intent·and the letter 
of the National Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661), 
"Contract Goal for Minorities". 

I trust that the foregoing will be considered in developing the proposed rules. 

Cordially, 

{4.1M 
Ms. R.S. Hill, 
Chief Executive Officer 
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Automated Data Processing • Management Services • Research and Development 

June 1, 1987 

Defense Acquisition Regulatory:Council, 
Attn: Mr •. Charles w. Lloyd, 
Executive Secretary, ODASD (P) DARS, 
c/o OASD, (.P&L) (M&RS), Room 3C841, 
The Pentagon, 
washington, DC 20301-3062 

Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 

The Department of Defense (DoD) is to be commended on its aggres­
~ivc e£!o~i:o t.o implemcant: S:eation 1207 or i-hA National Defe.nse 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities,". We, at Tresp Assoeiates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
~ollowing comments for your consideration: 

ISSUE: 

(1) The.Rule of Two: The interim rule establishes a "rule of 
two (ROT) 11 regarding set-asides for Small Disadvantaged Business 
(SOB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for ·small businesses as a class ...... Specifically, whenever a 
contracting officer determines that.competition can be expected to 
result between two or more SDB concerns, and that there is 

·reasonable· expectation that the award p~ice will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such·SDB firms~···" · · 

RECOMMENDATION: ·The ·rule of two implementation procedures - as 
currently · . presented . gives : the Contracting:. Officer complete 
authority in the ROT process,~ and:f~ils to add~ess the rol$ of the 
Department • s Small arid Disadv.antaged Business Specialists : ( SDBS l· 
DoD has a cadre of over 700 SOBS woo have done an outstanding ,job 
in the implementation of other legislationr Public Law 95-507, as 
an example. Therefore, we' reco~ena that the regulations· be 
written to mandate active par~icipation on ·the. part of the so:es:and 

TRESP Aeeoolatea. Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22311 
(703)845-9400 ° 

"l1. 

-\ 
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i •• Mr. Charles W. Lloyd 
June 1, 1987 
Page 2 

the Contracting Officer- in rule of two decisions. We feel that 
the foregoing will result in more balanced and unb.ia~ssed ROT 
opinions. 

ISSUE: 

2. Protesting small disadvantag'ed business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, " ••• (1) 
Any · offeror or an interested par·ty, may in connection with a 
contract involving award to a SDB based on preferential conside­
ration, challenge the disadvantag~d business status of any offeror 
by sending or delivering a protest to the contracting offioer •••• " 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a ''delay tactic" on the 
part of that segment of the business oommunity, not qualified to 
participate in the acquisition by. reasons of their non-small disaa­
vantagea business status. 

RECOMMENDATIONs The regulations should be more specific with 
respect to who oan protest. The right to pretest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e,, other small disadvantaged business firms.) 
Further, to diseourage frivolous protests, penalities shoula be 
invoked in those cases where frivolity is determined~ Definite 
time frames should also be established with each step of the pro­
teat process .. 

ISSUE: 

(3) Subcontracting under SOB set asides~ The proposed 
regulations do not address the degree of subcontracting to m~nority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases wher~ subcontracting opportunities exist, we 
recommend that the successful pr.ime SDB.offerors be. required to 
award a mandatory percent~ge of:such subcontracts to qualifi~d 
minori.ty business firma.: You may wish to consider language :similar 
to that contained in Section 211 of Public Law 95507. This: will 
encourage networking am~ng the Miriority B~siness Ente~piise~. : 
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Mr. Charles w. Lloyd 
June 1, 1987 
Page 3 

Again, DoD is ·to be commended for:its work in the. various socio­
economic programs, and if Tresp ··,.Associates can be. of any 
assistance to you~ please do not hesitate to contact me. 

F. MADISON 
Vice President 
Corporate Affairs 

\ 
\ 
\ 
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. NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 
806 15th Street N.W. • Suite 340 • Washington, D.C. 20005 • (202) 347-8259 

June 3, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. tharles W. Lloyd 
Executive Secretary 
ODASD (P} DARS 
c/o OASD (P&L}(M&RS} 
·Room 3C841,· The Pentagon 
Washington, DC· 20301-3062 

Re: Comments on DAR Case 87-33: DoD's Notice· of Intent 
to Develop a Proposed Rule to Help Achieve a Goal 
of Awarding Five Percent ( 5%} of Contract Dollars 

· to Small Disadvantaged Businesses 

Dear Mr. L~oyd: 

The following are the· comments of the National 
Association of Minority Contractors (NAMC) with· regard to 
the Department of Defense (DoD} notice of intent to develop 
a proposed rule to help achieve a goal of awarding five 
percent (5%) of contract dollars to small disadvantaged 
businesses. 

Introduction 

The National Association of Minority Contractors· ( NAMC} 
is a business trade association established in 1969 to address 
the needs and concerns of.minority-owned construction firms. 
NAMC is . the oldest and only organization representing the 

··economic interests of the 60,000 minority construction 
contractors nationwide. One of NAMC's primary objectives 
1s the increase .of procurement ·opportunities for minority 
contractors in the public and private se~tors. 

Section 1207 of . the National Defense Authorization 
Att for·Fiscal Year 1987 (P.L. 99-661) requires the Dep~rtment 
of Defense to award five percent (5%) of its contract 

· procurement to small disadvantaged businesses. The Defense 
Acquisition Regulatory (DAR} Council has already ·published 
an interim rule to implement Section 1207. That interim 
rule requires that contracting officers set aside 
acquisitions, other than small pcirchases coriducted under 
procedures of Federal Acquisition Reg~lation (FAR) Pa~t 
13, for exclusive competition a~ong Small Disadvantaged 
Business (SDB} concerns, whenever the contracting officer 
determines that · offers can be anticipated from two or more 
SDB concerns and that the contract award price will not 
exceed· fair market price by more than · ten percent ( 10%). 

A FULL SERVICE IIEMBERSBIP CONSTRUCTION ASSOCIATION 
WORKING FOR A BETTER CONSTRUCTION INDUSTRY 
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6/3/87 
DAR Case 87-33 

The Department of Defense now invites public comment 
concerning .·other procurement methods which can reasonably 
be used to .attain the five percent· (5%) goal .. Accordingly, 
NAMC submits the-following recommenda~ions. 

Recommendation 

·1. Size Standards 

It is very probable that the DoD will rely heavily 
upon minority concerns already certified as small 
disadvantaged businesses under the Small Business 
Administration ( SBA) 8 (a) set-aside program to achieve its 
five percent goal.· This could be an ill~fated effort, 
however, if certain precautions are·not taken. 

Under the 8 (a) program a firm is entitled to procure 
government contracts which are set-aside by the various 
federal ag.encies for such purpose. Most of such contracts 
are negotiated rather than -bid. This allows minority 
contractors to build performance track records in order 
to more smoothly move into the economic mainstream once 
they graduate from the 8(a) program. 

Studies conducted by NAMC as well as Senator Lowell 
Weicker of the Senate Small Business Committee indicates, 
however, that once a firm graduates from the 8 (a) program 
the contract dollars such firm is able to procure decreases 
dramatically. Thus, the ."size" of an 8(a) firm is inflated 
during the time it is in the SBA program. 

This phenomena could present a situation in which the 
most capable small disadvantaged firms will not be ·eligible 
to be included in the DoD program during the time period 
of the legislation because on~e such firms perform even 
one substantial DoD contract they will no longer be considered 
"small" by legislative definition. They· will, thus·~ be 
unable to bid on any future DoD contracts under the program 
and will probably be "graduated" from the 8(a) program. 
NAMC ·recommends, .therefore, that for. purposes of implementing 
Section _1207, contracts procurred und·er the SBA • s 8 (a) program 
not be counted in determining whether a particular firm 
is 0 Small." 

2. Dissemination of Procurement Information 

There are several thousand minority ~ontractors in 
the construction marketplace which are more than capable, 
from both a management and financial standpoint, to perform 
DoD contracts. Most of such firms,· however, have never 

·done business with the Department of Defense, although they 
so desire. The reason for this is that such firms are rarely 
aware of information regarding specific DoD procurements. 
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Although it is true that substantial information is available 
regarding DoD piocurements~ the small disadvantaged business 

. person frequently does not know where to find such 
information. Even when he is able to find such information, 
however, it may be presented in such a context that leads 
the minority businessman to believe .that· he does not have 
the time nor the resources to effectively read and analyze 
such information. 

Minority contractors need timely, edited DoD procurement 
information. Nl:\MC currently publishes Procurement Bulletins 
for its members in which public and p~ivate sect6r information 
on procurement opportunities is broken down to make it simple 
and relevant to the targeted minority firms. NAMC has enjoyed 
great success in ·getting minority firms to respond to such 
bulletins. The DoD Office of Small and Disadvantaged Business 
Utilization (OSDBU) should work very closely with trade 
associations such as NAMC to assure that information on 
DoD procurements is properly and effectively disseminated. 

3. Availability of Small Disadvantaged Businesses 

.DoD's interim rule gives. ~ontracting officers the 
authority to determine whether or not offers for acquisitions 
will be received from two or more small disadvantaged 
businesses. Often, however, the contracting officer is 
in no position to determine such informatfon as he has no 
knowledge· of either the availability. or ~he· eligibility 
of minority firms which: can perform certain work. 

NAMC keeps business profiles on thousands of minority 
construction firms nationwide which contain such pertinent· 
information as the company's gross sales for the past three 
( 3) years, bonding capacity, years in business, et·c. Other 
trade associations maintain similar records in other specialty 
areas. It is recommended 1 therefore 1 that DoD require that 
a contracting officer may only make a· determination that 
two or more SOB's are not available for any given acquisition 
only after checking with the national trade association 
pertinent to such procurement area·of specialty. 

4. Bonding 

Under the. Miller Act, as amended (40 U.S.C. 270a 
270e ), ·performance and payment .bonds, with certain exception, 
are required for all United States government · .construction 
contracts. It is this requirement that. has eliminated many 
capable minority contractors from bidding or performing 
DoD contracts. Corporate surety companies have simply not 
provided bonding to .minority firms at .anywhere near the 
level that they have provided such ser~ice for majority-owned 
firms. Regardless of the ·reasons ·given .by the surety 
companies for not awarding bonds to minority businesses, 
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and regardless of reasons perceived by . minorities that ·they 
have not r~ceived ·them,· the problem is still an inescapable 
reality that threatens to impede DoD efforts to achieving 
its five percent small disadvantaged business goal. A very 
practical soluti9n is emerging which may resolve much of· 
the current problem, how~ver. 

A ·hardly-noticed amendment to the Miller Act authorizes 
the use of . individual sureties to award bid, performance 
and payment bonds to contractors. These bonds .are backed 
by individuals rather than corporations. .Individual s~reties 
are not· required to be. list.ed on the U.S. Treasury List 
.yet they are authorized and acceptable to the U.S. Government 
in almost ~11 cases. Federal Regulation 41 CFR . 1~10.203 
dilineates the aut~ority and use of these bonds. 

During the past year NAMC has been very successful 
in obtaining .individual surety bonds for. its members. 
Although this is a legal form of bonding, many federal 
contractin9 officers are · still not aware· of these types 
of bonds 'nor have they ever seen on~. Educating such 
contracting officers on a case-by-case basis has sometimes 
been ari arduous and time-consuming task. It is recommended 
that DoD educate all of its contracting officers of the 
acceptability of individual surety bonds in whatever manner 
it deems feasible and effective. , 

5. The Protest Process 

There are several predominantly-white national trade 
associations which·have opposed any and all government efforts 
to bring minority businesses . into economic mainstream. . They 
often see.k to sabatoge on stonewall any government program 
which seeks to facilitate the increased utilization of 
minority btisinesses. The ·most~often used tactic is the 
administrative legal.procedure. 

Through their m~mbers, such organizations.will challenge 
or protest an award to a small disadvantaged business in 
the administrative arena. Such protest may· take up to two 
years to resolve. The minority firm is· not only precluded 
from performing the contract but its financial resources 
are diluted from the necessity of obtaining legal assistance. 
Most importantly, however, i·s the fact that many other capable 
minority flrms are discouraged from bidding on government 
jobs, thus fulfilling the intent of protagonist in taking 
such action. 

For purposes of implementing Section 1207 NAMC recommends 
that the "interested party"·. which may challenge an award 
be limited to qualified small disadvantaged business offerors. 

· A _special, expedited process should be designed for dealing 
·with such protests. A procedure should also be implemented 
for summarily dismissing protests which appear on their 
face to be frivilous. 
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Conclusion 

NAMC thanks you for· allowing it ·the opportunity to 
submit comments in this· matter. We stand ready to assist 
DoD in any'possible way to mak~ this program a su~cess. 

RCT:cps 

Very truly yours, 

~~__?T 
Ralph C. Thomas, III 
Executive Director 
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Defense Acquisition Regulatory Council 
ODASD( P) OARS 
c/o OAS (P&L)(M&RS) 
Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

ATTN: Charles w. Lloyd, Executive Secretary 

Dear Mr. Lloyd: 

BOSTON. MASSACHUSETTS OFFICE 
30 FEDERAL STREET 

BOSTON, MASS. 02110 
(817) 451-ooo8 

NEW YORK. NEW YORK OFFICE 
(SUITE 2700) 

26BROAOWAY 
NEW YORK, N.Y. 10006 

(212) 269-4420 

Tighe, Curhan & Piliero represents a number of small, minority 
owned firms and has been asked to submit these comments on their 
behalf. 

Pursuant to the Department of Defense (DOD) "Notice of 
Intent to Develop a Proposed Rule to Help Achieve a Goal of 
Awarding Five Percent of Contract Dollars to Small Disadvantaged 
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit 
this written comment concerning the two Defense Acquisition 
Regulatory Council (DAR Council) proposals which may form the 
basis of a proposed rule on this topic. 

The first proposal would establish a procedure whereby 
direct award could be made to a small and disadvantaged business 
(SDB) firm, without providing for full and open competition in 
those circumstances where a market survey and a "sources sought" 
Commerce Business Daily (CBD) notice identified only one responsible 
SDB concern which could fulfill DOD's requirements. The authority 
for this proposal is found in excep-tion 5 of the Competition in 

·contracting Act (CICA), 10 u.s.c. § 2304(c)(5). Use of the 
authority would be limited to those circumstances where SDB set­
aside criteria are not met, where realistic pricing is possible 
and where award without full and open competition is necessary to 
achieve the five percent goal. 

The second proposal involves establishing a ten percent 
preference differential for SDB concerns in certain sealed bid 
competition acquisitions when this preference is determined 
necessary to attain the five percent goal. Under this proposal, 
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award would be made to an otherwise responsible SOB concern whose 
bid is within ten percent of the low offeror's bid. 

We support both proposals and would urge the DAR Council to 
prepare regulations to implement these proposals. ·However, we 
believe that the proposals are very narrow and it may be that 
other methods should be considered as well in order to increase 
the likelihood of achievement of the five percent goal. 

With respect to the first proposal, we believe that implemen­
tation of this proposal will assist in achieving the five percent 
goal by elimina"ting, under very limited circumstances, the "rule 
of two" requirement for SOB set-asides. We recommend that the 
DAR Council authorize this procedure where a "sources sought" CBD 
notice identifies only one responsible SOB concern without the 
additional requir~ment for a market survey in all circumstances. 
It appears that there may be situations where a notice is published 
but a market survey has not been undertaken. Under these circum­
stances, it appears appropriate for the contracting officer to 
pursue an SOB set-aside although the CBD,notice identified only 
one responsible SOB concern. The proposal, as reflected in the 
Notice appears too restrictive to cover these situations. 

We support implementation of the second proposal. In addi­
tion, .we believe that the five percent goal would be better 
fulfilled if this proposal w~re extended. for use in competitive 
negotiated acquisitions where source selection is based primarily 
on price. Under those circumstances, if an SOB concern's cost 
proposal was within ten percent of the low offeror's bid, the SOB 
could be awarded the contract. The intent of the five percent 
goal would be better fulfilled by enactment of this proposal and 
it would be appropriate to provide a provision parallel to that 
proposed for sealed bid competitive negotiated acquisitions where 
source selection will be based primarily on price. 

Again, we urge the DAR Council to consider. other alternatives 
that may be implemented in order to fulfill the five percent goal. 

yours, 

II 
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ar Mr. Lloyd: 

June 1, 1987 

The Associated General Contractors of America regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged 
invitation to further abuse of the construction procurement process 
and opposes the interim regulations for that, and the following reasons: 

1.· The "Rule of Two" set-aside for small disadvantaged businesses . 
(SDB) is not necessary, nor authorized by·Congress, to achieve 
the goal of awarding·S percent of military construction contract 
dollars to small disadvantaged businesses. 

2. The use in military construction procurements of the legislative 
authority to .. award: contracts to SDB firms.at prices that do not 
exceed fair market:cost by more than 10 perGent is not necessary, 
rior authori~ed by tongress, to achieve the ~oal of awarding 5 · 
percent: of military const,ruction contract dollars: to small dis~ 

... r ·advanta~ed businesses. 

3. The use :.of a "Rule_ of Two" mechanism as the ·criteria for establish­
ing SDB:set-asides will force contracting officers to set aside 
an inordinate: number of IT!ili tary construction projects, far .in 
excess· of the, 5 percent objective. A similar "Rule of Two" mechanism 
used in:srnall business s~t-asides resulted in 80% of Defen~e 
construction contract actions being se~ a~ide in FY 1984. 

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS 
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lementation SOB Set-Aside Re lations Is Not Necessar Nor 
tary Construct1on 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SOB firms at a price in 
excess of: fai_r market price by no more than 10 percent only "when 
necessary to facilitate achi¢vement of the 5 percent goal." The legis­
lative intent is clear that on+y when existing resources are inadequate 
to achieve the 5 perc~nt objective should th~ Secretary of Defense 
consider using less than full and open competitive procedures-such 
as set-asides. 

While such restrictive procurement procedures may be necessary 
to achieve the 5 percent objective in certain classifications of Depart­
ment of Defense procurements, such procedures are clearly not necessary 
in military construction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
($709 million out of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi­
tive procurement process for military construct~on contracts. 

Applying the "Rule of Two" SOB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
uthorized by the legislation since such set-~sides are not "necessary 
o facilitate achievement of the 5 percent goal." 

Contract Award to SOB Firms at Prices That Do Not Exceed 10 Percent 
of Fair Market Cost Is Not Necessary Nor Authorized for Military 
Construction 

Application of the legislative authority to award contracts to 
SDB firms.at a price not exceeding fair market cost by more than 1q 
percent to military construction procurements is also not authorized 
by the legislation since the .same cortdition is placed on_that provision 
as is placed on the provision allowing the use of procurement procedures 
utilizing less than full and ·open ·co~petition; that is, the 10 percent 
price differential is to be utilized only "when necessary to f~cilitate 
achievement of the 5 percent ~g6al." 

The routine_ and arbitrary·use of the 10 percent. price differential 
provision in military construction procurements will only serve to 
iricrease the cost of construction to the taxpaying public and yet 
bear no relationship t6 achieving the 5 percent 6bjective. · ~ 

The- ten percent allowance .. is nothing more than an add-on : co$t, 
to the detriment ··of taxpayers, ·particularly since the definition;of 
fair market cost -contained in the interim regulations is based ort 
reasonable costs-under normal competitive conditions and not on the 

owest ossible costs. This definition ignor~s the market real1t1es 
f how pr1ces are erived. Fair market prices are exclusively the 
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roduct of competition. Competition forces business firms to seek· 
he lowest possible cost methods of producing or providing service. 

The fair market price must be one arrived at through competition, 
not developed by in-house cost estimates and catalogue prices. The 
price estimating m~thods proposed in the interim regulations are not 
subject to pressure from, and conditions in, the marketplace and must 
not be used to develop a fair market price. 

The pressures :to exceed the five percent goal are likely to influ­
ence government estimators. to inflate their estimates in order to: 
provide SOBs with th~ opportunity to develop a non-competitive price 
within the protective ten percent statutory allowance. Not only Wfll 
the pressure to inflate the "fair market price" increase the taxpayer's 
costs, but the subsequent contract award price submitted by the SOB 
in the absence of full and open competition will further increase 
the taxpayer's costs. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SOBs will force contracting officers to set aside 
contracts in numbers which bear no relationship to the 5 percent ob­
jective. Experience with the existing small business Rule of Two, 
as contained in the FAR and the Defense Supplement to the Federal 
cquisition Regulation (DFAR), bears evidence to the indiscriminate 
esults of a "Rule of Two" procedure. 

In testimony on the Rule of Two before the House Small Business 
Committee last June, the SBA's Chief Counsel ·for Advocacy stated that 
the Rule of Two "is a convenient tool for determining when set-asides 
should be made." AGC agrees that contracting officers find the Rule 
of Two to be a "convenient tool" for determining when to set aside 
procuremen.ts for restricted competition -- a "tool" which, in construc­
tion at least, has resulted in a near-compulsion on the part of con·­
tracting officers to .set aside nearly every construction contract. 
on the agencies' procurement schedule. AGC is confident that exactly 
the same abuse will ticdur with the adoption of the "Rule of Two" for 
SOBs: that ·is, contracting ·officers will indiscriminately set aside 
any and every solicitation ·in order to meet and far ~xceed the 
"ob j ec t i ve . "· 

An example of the problem that will res:ult by the:use of the 
Rule of Two as the c:r:iteria for determining SOB ·set-as~des is the 
disproportionate number of contracts for restricted con)petition set 
aside by the Defense ·oepartment using the ~xisting small business 
Rule of Two. In FY ·1984, the Defense Department removed· 80 percent 
of its construction contract actions from the open, ·competitive market. 
Of 21,1.88 contract actions, 17.,055 were set aside for. exclusive bidding 

:by small businesses.· · · 

Contracting officers are delegated the responsibiiity to determine 
hich acquisitions should be set aside for SOB participation. Contracting 
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fficers are directed, .in Section 219.502-72 (a), that in making SOB 
et-asides for research and development or archit·ect-engineer acquisi­

tions, there must be a reasonable expectation of obtaining from SOBs 
scientific and technological or architectural talent consistent with 
the demands of the acquisition. There are construction acquisitions, 
as well, in which the complexity of construction demands ~n adequate 
experiential and competency level. Recognition o:f this is not included 
in Section 219.502-72(a), leaving the:distinct impression_that con­
tracting officers will indiscriminately set aside virtually all construe-· 
tion solicitations. · · 

Section 219.502-72(b)(l) of the interim regulations provides: 
that the contracting officer must, in implementation of the Rule of 
Two, reserve a solicitation for SOB set-aside procedures if the acquisi­
tion history shows that within the past 12 month period a responsive 
bid or offer of at least one responsible SOB concern was within 10 
percent. of an award price on a previous procurement. This requirement 
effectively transforms the anti-competitive "Rule_ of Two" into an 
even more anti-competitive "-Rule of One." For example, a contract 
awarded under full and open competition at $1 million, might have 
5 competitive bidders within 3% of the award price. Yet, the existence 
of a non-competitive bid by an SOB firm, 10% over the award_ price, 
would require the contracting officer to set aside similar subsequent 
solicitations. 

Section 219.502-72(b)(l) is a gilt-edged invitation for abuse 
n that SOBs have merely to offer a bid in a highly competitive market­
lace within 10% of what could reasonably be expected to be the award 

price. Thus, having established their "credentials!", and their 
non-competitiveness, the government would then sanction and encourage 
this non-competitiveness.by setting aside subsequent construction 
projects. This proposal is ludicrous and the personification of abuse 
of the taxpaying public through the procurement process. 

AGC urges that ~he interim regulations: 1) not be implemented· 
on June 1 for military construction procurement;-and 2) not be imple­
mented for military construction procurement until-such time as the 
Department of Defense conducts an economic impact analysis of the. 
regulations in compliance with the Regulatory Flexibility .A¢t of 1980. 

~!W' . 
Sincerely, ~ -

--~~t. Beatty 
Executive __ Vice President 

cc: The President of the United States 
- Casp~r W. Weinberger, Secretary of Defense 

James C. Miller, III, Director of: Office· of Management ·and Budget 
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As a supporter of a Small Disadvantaged Business I am writing to add 
my support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the Sa program is 
having on minority-owned businesses ·enabling them acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(~) program, thereby diluting the effectiveness of both 
programs. ·contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority HBE 8{a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. · 



The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SUB goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include tt1e authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SOB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for u.s. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 

Sincerely, 

I, i 1 

Hossein Molayem 
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Dear Mr. Lloyd: 

As an Executive of a Small Disadvantaged Business I am writing to 
add my support for the Interim Rule implementing Public Law 99-661. 
I, along with many others, appreciate the impact that the Sa program 
is having on minority-owned businesses enabling them acess to 
contracts that might not have been available to them through normal 
contracting procedures. Public Law· 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the B(a). program and those in the DOD program. 

Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SOB set-aside program (See H.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels. 

I also feel strongly that Small and Disadvantaged Busin~ss 
Utilization (SADBU) representatives should be part tif the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SOB set-aside protests 
should be restricted to qualified SOB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measrire for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SOB goal would encourage the maximum utilization.of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Ihteri~ Rule should also include a provision for application to 
contracts ~et OCONUS. While some contracts fall under local. treaty 
provisions! requiring participation by foreign corporations, a, 
significant number of contracts are let overseas for u.s. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-66l·is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 

S~ce?ly, 

W,). 
Wilbert J. 
President 
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Mr. Charles Lloyd 
Sec, ODASD (P) OARS 
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Dear Mr. Lloyd: 

As a supporter of a Small. Disadvantaged Business I am writing to add 
my support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the Sa program is 
having on minority-owned businesses enabling the1n acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public.Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a)· program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between thbse companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program •graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employmen~ levels awarded pursuant to 8(a) to be included in 
contracts ·to be awarded under SOB set-aside program (See H.R.l 
1807-Sec 7'), or to allow some other appropriate increase in 
size-leve~s. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SOB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SOB set-aside program contracts. SOB set-aside protests 
should be restricted to qualified SOB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measu~e for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SOBs. The 
authority would·allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a prov1s1on for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for u.s. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by ~inority corporations in i~ternational business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 

Sincerely, 

Gerald Jac 



DEVELOPMENT & TECHNOLOGY WORLDWIDE 
1377 K Street, N.W. 

August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) OARS 
cjo OASD (P&L) (M&RS) 
Pentagon 

Washington, D.C. 20005 

Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

As ah Executive of a Small Disadvantaged Business I am writing to 
add my support for the Interim Rule .implementing Public Law 99-661. 
I, along with many others, appreciate the impact that the Sa program 
is having on minority-owned businesses enabling them acess to 
contracts that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE B(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.l 
1807-Sec 7)~ or to allow some other appropriate increase in 
size-level:::;. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB· set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SOB goal would encourage the maximum utilization of the· 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SOB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts·fall under local treaty 
provisions requiring participation by foreign corporations, a · 
significant number of contracts are let overseas for u.s. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly ihcrease the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
,the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow·the Defense Department to 
realize its 5% goal. 

Sincerely, 

~~ 
Theresa Newsuan 
Executive Director 
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August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Pentagon 

GREG WIMS AND ASSOCIATES 
530 N Street, S.W. 

suite S909 
washington, D.C. 20024 

Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

As an owner of a Small Disadvantaged Business I am writing to add my 
support for the Interim Rule implementing Public Law 99-661. ·r, 
along with many others, appreciate the impact that the Sa progra1n is 
ha~ing on minority~owned businesses enabling them acess to contracts 
that might not have been available to .them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under tt1e SBA 
Section 8(a) program, thereby diluting the effectiveness of both. 
programs. Contracting Officers should, as part of ·the Interim 
Rules,· b~ provided decision-making crite~ia that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and thos¢ in the DOD program. 

Minority MBE B(a) program "gr~duates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
.employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels. · 

I alsd feel strongly.that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should ·apply 
to all SOB set-aside program contracts. SDB set~aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The incl.tr~_;ion of some measure for a contracting officers job 
performar1c'~ directly tied to satisfactory progress towards meeting 
the 5% SDU (:3oal would encourage the maximum utilization of the 
proyr3m. 

The Int~?r irn Hule for implementation of Public Law 99-661 should also 
include t:h 1:? authority to award portions of contracts to SOBs. The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. · 

The Int~·~r irn Hule should also include a provision for application to 
contract!> let OCONUS. While some contracts fall under local treaty 
provisiorn~ requiring participation by foreign corporations, a 
significant number of contracts are let overseas for u.s. compunies 
on 1 y . TIP~ i n c l us i on of a pro v i s ion r e q u i r in g over seas con t r a c tor s 
to honor Lite Public Law 99-661 would greatly increase the 
particip<lt:ion by minority corporations in international business and 
provide a (urther opportunity for defense to meet its 5% goal. 

I m u B t r f:~ i t e r a t e t h a t t he I n t e r i m R u 1 e f o r imp 1 em e n t a t i o n o f P u b 1 i c 
Law 99-fj6 L is basically a fine program. However, with minor changes 
the proyram could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense·Department to 
realize its 5% goal. 

Sincerely, 

J:::[7w~ 
Pres iden 1.:. 

i --


