




















































































































































































































































































































































































































































































































































































































'RECOMMENDATION:

Mr. Charles W. Lloyd
June 1, 1987

Page 2

the Contracting Officer in rule of two decisions. We feel - that
the foregoing will result in more balanced and unbiassed ROT
"opinions.” : S

ISSUE:

2. Protesting small disadvantaged business representation.
Paragraph 219.302 (S8-70) found at 16265, states in part, "...(1l)
Any offeror or an interested party, may in connection with a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We helieve that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic" on the
part of that segment of the business community, not qualified to
participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
regspect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asides, should be limited to only
effected parties (i.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity is_determined. Definite
time frames should also be established with each step of the pro-
test process. '

ISSUE:

(3) Subcontracting under SDB set asides. The proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute.

In those cases where subcontracting opportunities exist, we
recommend that the successful prime SDB offerors be required to
award a mandatory percentage of such subcontracts to qualiified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will
encourage networking among the Minority Business Enterprises.



Mr. Charles W. Lloyd
June 1, 1987
Page 3

Again, DoD is to be commended for its work in the various socio-
economic programs, and if Tresp Associates can be of any
assistance to you, please do not hesitate to contact me.

Very truly yours,

1]

F. MADISON
ViceYPresident
Corporate Affairs

ce: NEDCO Conference
716 South Sixth Street
Las Vegas, NV 89101

National Federation of 8(a) Companies
2011 Crystal Drive, Suite 813
Arlington, Virginia 22202

Mr. C. Michael Gooden

President,

Integrated Systems Analysts, Inc.
1215 Jefferson Davis Highway
Crystal Gateway III, Suite 1304
Arlington, VA 22202

Mr. Dan Gill - . .
Office of Small & Disadvantaged Business Utilization
0SD, The Pentagon, Washington, DC 20301
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TRACTELL, I'nc.
gomuﬁx}y, %JMM and ffya}zeex&nﬂa

4490 NEEDMORE ROAD - DAYTON, OHIO 45424
(513) 233-6550

26 May 1987

Mr. Charles W. Lloyd
Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3¢c-841, The Pentagon
Washington, DC 20302-3062

Dear Mr. Lloyd:

This letter responds to your request for public comment
concerning the development of procurement methods to be used to -
impLement Section 1207 of the National Defense Authorization Act
for Fiscal Year 1987 (P.L. 99-661).

1. As a reference, the Federal Register, Thursday, July 21,

1983, Part II, contains comments on the "Participation by

Minority Business Enterprises in Department of Transportation

Programs". In reading P. L. 99-661, exactly the same problems
‘ are re-emerging for DoD as were handled by DoT in 1983.

2. Reference the Interim DAR rule including the statement: "
competition among SDB concerns whenever the contracting officer
determines that offers can be anticipated from two or more SDB
concerns, and that the contract award price will not exceed fair
market price by more than 10 percent... "

The practical implementation of such a procedure requires much
more information than the average contracting officer ordinarily
possesses. It also seems that this rule is either impossible to
implement, or if it is implemented, it becomes a prime candidate
for abuse. To "anticipate” that two or more SDBs will respond to
an offer appears to imply knowing "which"” firms might respond;
knowing..the price range they will offer requires even more
specific knowledge of such potential respondees. This is easy to
write as policy, but almost impossible for humans to do (witness
the IRS W-4 form!). '

We recommend the "pre-established” criteria for SDB set-aside
under P.L. 99-661 be more practically based on the estimated
dollar value for the award (typically done by requirement-side
personnel anyway), and the generic capab1l1t1es of SDBs that
might respond ‘to such solicitations.

Logistics * Engineering - Electronics « Information Processing « Cost Analysis * Economic Research
Socio-Environmental Research < Educational Consulting
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We also recommend that certain "larger dollar" solicitations
become "on-the-spot” set-aside candidates, based on the
determined capabilities of the SDB actually responding, rather
than those expected to respond. This would encourage capable
SDBs into gradual competition with higher expectations of
success, which should be the ultimate goal of P.L. 99-661, but
not penalize any responding vendor. - '

2. Another concern is the proposal of "exception five"” whereby a
direct award could be made to an SDB without competition when
sources sought identified only one responsible SDB to fulfill
requirements,... where set-aside criteria are not met ... ". The
Latter statement (underlined) is meaningless, unless further
defined. What is the scope of responsibility within DoD for -
which a specific set-aside criteria is met, or not met? Is this
criteria to be DoD wide? for a single agency, such the Air
Force; for a specific <contracting agency? a geographic region.
This needs a Lot more clarification. '

3. A second proposal establishes a 10 percent preference
differential for SDB concerns for the objective to attain a
specific goal. Again, the scope of responsibility within DoD for
the application for a specific goal is not clear. Also, this
proposal appears to be a set-aside after-the-fact of a sealed bid
process, wherein both non-SDBs and SDBs are being solicited.
This could be a source of major confusion if not pre-specified in
a formal solicitation, or other anouncement, requesting bids.

4. The formal definition of "SDB" is reasonably clear. Notably,
Part 204, Federal Register/ Vol 52/ 4 May 1987 regarding
increased categorizations of SDBs. In practice within DoD, "SDB"
-is systematically interpreted to mean a firm with SBA 8(a) certi-
fication, especially for the meaningful, larger dollar value
efforts.

There will be a definite conflict with the existing SBA 8(a)
program, as administered, if indeed P. L. 99-661 intends to
increase participation of minorities in DoD contracting. As a
rule, certification in the SBA 8(a) program is a extremely
tedious, often endless process, constrained by the personnel and
locations of SBA certifying offices.
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In effect, this current SBA 8(a) certification process is a major
constriction. Some other type of "pre-certification”" should be
devised to apply to all SDB firms in the broader definition.
Otherwise, the presence of firms with 8(a) certifications may be
used to screen out SDBs without certificatijon, since both are
covered by P.L. 99-661; indeed this would be counter-productive.

To attain maximum exposure to capable non-SBA(8a) firms, we
" recommend DoD make maximum use of State-supported certification
of SBEs/SBDs and MBEs, regardless of their current SBA 8(a)
status. :

4. We recommend a specific category of contracting within the
scope of P. L. 99-661 be devised for SDBs interacting, or seeking:
to interact, directly with Historically Black Colleges and
Universities in contracted efforts that mutually enhance each,
and dually respond to DoD needs. We also recommend a specific
category of set-aside expediency in contracting when such efforts
are consumated involving Historically Black Colleges, much Llike
the "Short Form Research Contract'.

We strongly recommend policies be developed at the DoD Level that
accent the need for increased attentijon to the systemic inade-
quacies of HBCUs in dealing with the intricacies of DoD contract-
ing. Significantly more emphasis and latitude should be included
in those contracts with HBCUs that seek to "establish an
increased capacity" to compete more effectively in the DoD main-
stream. For example, costs of inclusion of specific support to
an institution from an SDB  should be accented as a capability
enhancement for the HBCU, since this synergy covers TWO
objectives related to P. L. 99-661.

Also, when set-aside criteria CANNOT be met for either SDBs
and/or HBCUs, the capacity to use non-SDB firms in joint efforts
with SDBs, and/or HBCUs should be considered BEFORE the set-aside
category is withdrauwn. :

5. Finally, we recommend a strong evaluation process be super-
imposed on the implementation of P. L. 99-661 to assure that the
subsequently designed policies do what they suppose to do, or
possess a mechanism for change if they do not. This should
include before and after analyses, and.pre-set targets for both
the number of SDBs involved in DoD contracting, and the dollar
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‘'values of these awarded contracts. Policy goals for set asides

need to be more clearly and explicitly defined, as cited above.h

Such an evaluation is essential because the worse possible
outcome of P. L. 99-661 would be minimal, or no increase in
participation of SDBs in DoD contracting. Such an outcome would
cancel -- forever -- all future legislation related to such

objectives.

rely,

Ggene F. Jones, Phb/ é%T7L121>’////

President, TRACTELL, Inc.

ENCL: Capability Microbrochure



§7-33

AGGC

VERMONT

Associated
General
Contractors
of Vermont

June 6, 1987

47 Court Street

P.0. BOX 750
Charles W Lloyd, Exec Secy v Mc\)/:?sgtl)';m
Defense Acquis Reg Council (802) 223-2374
Room 3C841, The Pentagon '
Washington, D C 20301-3062.
Dear Mr Lloyd ’ President
yd, : OTTO A. ENGELBERTH
Engelberth Construction, Inc.
. ) . ) . . . Winooski 05404
There is no need of repeating the discussion in the AGC of America Senior Vice President
ROBERT L. NORWAY
letter to your office, dated June 1, 1987. This Chapter of 160 supports Bates & Murray, Inc.
Barre 05641
the areuments in that letter. Vice President
MARC D. COTE

Blow & Cote, Inc.

This being a small state, would have many problems in trying to carry Morrisville 0566

out the provisions of the "Rule of Two." Treasurer
Robert P. Lord, Sr.
. . . E. F. Wall & Associates, Inc.
It is our hope that you will discard your proposal. Barre 05641
. Executive Vice President
Sincerely, WILLIAM J. KEOGH

Board of Directors
- ¢ ROBERT A. CARRARA
J. P. Carrara & Sons, Inc.
North Clarendon 05759
WILLIAM J KEO WILLIAM E. DAILEY, 1l

. . . Wm. E. Dailey, Inc.
Executive Vice President Shaftsbury 05262

ROBERT W. GRAHAM
S. G. Phillips Corp.
Waitstield 05673

ROBIN L. HOUGHTON
Hutch Concrete Contracting Corp.
Montpelier 05602

LEE H. LAWTON
Red-Hed Supply, Inc.
) Winooski 05404
' MAYNARD F. McCLAUGHLIN

Bread Loaf Construction Co.
Middlebury 05753

ALLEN M. POTTER
F. R. Lafayette, Inc.
Essex Jct. 05452

JOHN C. STEWART
Pizzagalli Construction Co.
So. Burlington 05403

ROBERT S. WILLIAMS
New England Equipment Co., Inc.
White River Jct. 05001

EQUAL EMPLOYMENT
OPPORTUNITY EMPLOYER
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arcata

associates, inc.

System Manufacturing Division

June 2, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS '

c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Attention: Mr. Charles Lloyd, Executive Secretary

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority
Contracting Goal (DAR Case 87-33)

Gentlemen:

Subsequent to our review of your proposed interim rules, the following
areas seem to require edification.

Under the ’Other DAR Council Considerations’ there were thoughts regarding
the approach of allowing a 10 percent preferential factor application to the
Small Disadvantaged Business (SDB) price in competitive negotiations, when
selection is based primarily on price. This approach, in effect, eliminates
Cost type contracts. We suggest a revision of this approach be included to
allow the application of the 10 percent preferential factor to the costs
proposed by the SDB in the competition of Cost type contracts.

In further support of the intent of Public Law (PL) 99-661 we suggest the
degree of subcontracting by the prime SDB contractors also include goals to
encourage the networking and support of smaller SDBs.

In an effort not to damage one Government program for the benefit of another
we recommend that the 5 percent minority contracting goal be against the

eligible dollars (exclusive of those allocated for 8(a) goals and women-owned
goals).

When determining the number of qualified SDBs, we request that all. revenues
as a result of 8(a) participation be excluded as the size of many SDBs are
unrealistically inflated through subcontracts with the Small Bus1ness
'Adm1n1strat1on

- The protest process requires more guidance and policy. The issue of exactly
who is qualified to challenge the process remains unclear. An ‘interested
party’ requires definition. Our suggestion is that only qualified SDB offerors
have the right to challenge. Timeframes must be def1ned to prevent or
discourage the use of the PL 99-661 program.

3200 POLARIS, UNIT #9, 45 « LAS VEGAS, NEVADA 89102 « (702) 367-1300
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Request the establishment of a supportive policy outlining an aggressive
program in determining the availability of SDBs to perform on DOD contracts
. (in consonance with the rule of two).

The intent of PL 99-661 is well accepted by our Company. We look forward to
your consideration and implementation of the comments we’ve provided above.

Sincerely,

[ S Wy
Buck W. Wong
President



Office of the
General Manager . ma r ®

2200 Peachtree Summit
401 West Peachtrese Street, N.E.
Atlanta, Georgia 30365-4301

May 29, 1987

Mr. Charles Lloyd
Executive Secretary
OSAD(P) /DARS

c/o OSAD (A&L) M&RS
Room 3C841

The Pentagoii

Washington, DC 20301-3062
Dear Mr. Lloyd:

I would appreciate it very much if you would provide me with a
copy of the Department of Defense's proposed procedures for
achieveing the 5% minority contracting goal (reference: DAR Case
87-33)

. This information should be sent to:

Mr. John S. Schadl

Assistant to the General Manager
for Equal Employment Opportunity

Metropolitan Atlanta Rapid Transit
Authority

2200 Peachtree Summit

401 W. Peachtree Street, N.E.

Atlanta, Georgia 30365-4301

Thank you for your assistance.

Sincerely,

’ZI%Schga;{{l M~”’A

Assistant to the General Manager
for Equal Employment Opportunity

dkh-

Metropolitan Atianta Rapid Transit Authority
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June'3, 1987 .

The Honorable Paul D. Sarbanes
Dirksen Senale Office Building
Room 332 :

Washington, D.C. 20510

Deayr Senalor Sarbanes

We call to your atiention an intevim rule amending the Defense Federal
Acquisition Regulation Supplement to implement section 1207 of the National
Defense Authorzzatzon Act for Fiscal Year 1987 (Pub. L. 99-661). The

Statule permits DoD to enter into contracts using less than full and open
compelitive procedures, when practical and necessary to facililale achievement
of a goal of awarding 5 percent of contract dollars to small disadvantaged
business concerns during FY 1987, 1988 and 1989, provided the contract

price does not exceed fair market cost by move than 10 percent.

he changes incu‘rred by the interim rule are made without prior public -
comment and are effective June 1, 1987.

Implementation of the rule will have a dvastic economic impact upon small
construction contractors who have depended on the small business markel for
their survival. No prior study was made of this impact. The DoD is uSing

the 8(@a) program of the Small Business Administralion as one method {o veach
the 5 percent. As a result, the effect on SBA's who do not fit the SDB calegory
will be calastrophic. Worse still, at this point in time, about 99% do not
realize what has happened as of June 1st.

The construction industry in this country is made up of many, many small
businesses, what we refer to as a "mom and pop " industry. For every mega
company, there are thousands of small companies that pevform the work to
keep this country moving, including those small firms that perform con- -
Struction for the DoD under the SBA program.

‘ Because we basically are small business and do nol have the resources to
twist arms and lobby, we have become a "dumping' ground for evéry 'quick
fix'"" designed, such as thal proposed for fiscal years 1987, 1988 and 1989.
It is much easier to use the 8(a) program than to carve out sel asides in the

. ‘nega indusltyries that also do work with DoD.

THE TRANE SPECIALIST /4&'[/0 / ¢73 5’37
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The Honorable Paul D. Sarbanes

ne 3, 1987
’ ge 2

We have no quarrel with sel asides per se; however, what has been done in
lhis inslance is to close a specific market lo specific conlraclo; s who have

had access lo-il in the past.
Senator Sarbanes, we need your help in vesolving thié Silualion.
| Sincerely, . |
BOLAND SER VICES
L e

Louis J, "Boland

LJB:pb
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ZACHRY

H. B. ZACHRY COMPANY
" General Contractors

D. R. Schad
Vice President

June 11, 1987

Mr. Charles W. Lloyd, Executive Secretary

Defense Acquisition Regulatory Council ODASD(P)DARS
c/o OASD(PEL)(MERS) .

The Pentagon, Room 3C841

Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloyd:

With regard to the above referenced. case, please be advised that
H. B. Zachry Company is in complete agreement with the letter written to
you by the Associated General Contractors of America on June 1, 1987.
We, along with the AGC, urge that the interim regulations not be
implemented on June 1 for military construction procurement; and not be
implemented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the
regulations in compliance with the Regulatory Flexibility Act of 1980.

Should you wish to discuss this matter further, please feel free to
contact us at any time.

Sincerely,

D. ;2 Schad:
Ik .

Post Office Box 21130 e San Antonio, Texas 78285 e (512) 922-1213 e Cable Address: ZACO Telex 76-7426

-



‘ch NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

NEW JERSEY CHAPTER, P.O. Box 1604 Union, New Jersey 07083

June &, 1987

Degense Acquisition Regulatorny Council
c/c OASD (P&L) MERS)

Room 3C841

The Pentagon .

Washington, D.C. 20301-3062

Attention: Mnr. Chartes W. Lloyd
Executive Secnetary ODASD (P) DARS

Reference: P.L. 99-661
‘ Dearn Mr. LLoyd:

1 generally and particlly support the regulations that the Department of Def 1.z
has developed to reach Lts 5% minornity contracting goal. 1In genernal, 1 thi ey
nepresent o step foward and at Least a good starnting point for going ahead iiii
implementation. 1 especially support the intent to develop a proposed rule tii:t
‘ would establish a 10% preference differential for small disadvantage businessc:
in all conthacts whene price 48 a primany decision factorn. 1 believe this
HLé)Qﬂ«L@KbQ,uAQd forn the §inst three contracts to a §ium then be neduced %o
2F a8 Lona as t!c Liem' s gucss sales do not exceed $5,000,000 per year.

However, there are severnal important queAt&onb that have been overlooked 4r
published interim ALQuZaILonA

Finst, there are no provisions 50& subconthacting. Since the Larngest dollans ..ie
to prime (mafonity) contrnactons there should be a forceful required DBE subcci:Ltactihg
plan requined with Lititle chance forn "good faith effornt" escape as L5 now the icam
under P.L. 95-507. Degense conthactorns stLL arne Lebs Lnan % of 1% .4n DBE . 0 - .
thacting. This 46 shameful. Check General Dynamics. 1% 48 Aimportant fo g = wiivate

entenprise wsed to doing business with wus so0 that we can get g4 the specdlat. urogram -
need. "P&LU&t&ZQ as our PneALdenz Aayb

Second, there 45 no mention of pant¢c¢pa£¢on of Historically Black Colleges i
Univernsities, and othern minonity institutions. The National Association of

M&nam&t] Caninactamb can help consdidernably to improve Aubcontnact¢ng as an n prQ.

Thind, it is not clean on whaz baé&b advance payments waﬂl be ava&ﬂabte to .
disadvantaged contractons to puAAuLZ 06 the 5% goak.
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. And {§inally, p(w set-asides have been specifically prohibited despite Lhi.i:

potential contribution to small disadvantage participation at DoD.and a plan

developed to pemit and increase set-asddes until a firum 45 viable 4in oun ger :inily
exclusLonany socaely.

1 unge the Defense Department to address the above issues quickly, and to mov .
gowand aggressively in pwusuing the 5% goal set by Law.

- Sdncenely,
ATIONAL ASSOCTATION OF MINORITY CONT RACTORS

Legistature Comm. of NJC NAMC

HUB:vp




ASSOCIATED GEN
CONTRACTORS ¢ ‘“

‘ OCWCW Jersey™

Richard L. Forman, Executive Director ) ~June 15, 1987

Mr. Charles W. Lloyd

- Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

For the same reasons cited by Mr. Hubert Beatty, Execu-
tive Vice President of the Associated General Contractors of
America, in his June 1, 1987 letter to you, the AGC of New Jersey
also objects to. the proposed "Rule of Two" set aside provision
for Small Disadvantaged Businesses.

: While there is no question about the government's intent
in providing set asides for genuinely disadvantaged small businesses,
it is neither necessary nor authorized by Congress to achieve the
5 per cent goal of total dollars awarded.

Further, experience has proven (witness FY 1984), that the
mcehanism used in-small business set asides results in an inor-
dinate number of ‘defense construction contracts being set aside
under this program.

We strongly urge that the interim regulations not be im-
plemented for military construction procurement until such time
as the Defense Department conducts an economic impact analysis of
the regulations in compllance with the Regulatory Flex1b111ty Act
of 1980.

Sincerely,

Rdod o i{—cmw\

Richard L. Forman,
Executive Dlrector

Mail: 7 Centre Drive, Suite 8, Jamesburg, NJ 08831, (609) 655-2997




NATIONAL CONGRESS
OOl ForR cCOMMUNITY
. ECONOMIC DEVELOPMENT
1612 K Street, N.-W., Suite 510, Washington, D.C. 20006 202/659-8411

June 15, 1987

1987
BOARD OF DIRECTORS

GONZE L. TWITTY

Chairperson

Lafayette, LA .
TONY ENRIQUEZ Mr. Charles W. Lloyd
Oaiand. A" Executive Secretary
SHEIK BACCHUS ODASD (P) DARS

Noeiiestnes, LA c/o 0ASD (P8L) (M&RS)
VAN DIAMOND Room 3C841

Secretary The Pentagon

Honolulu HI

DONALD MAXWELL
Past Chairperson

Washington, D.C. 20301-3062

Kansas City, MO .
LEONARD REED Dear.Mr, Lloyd:
NCCR Chairperson
St. Thomas, VI I would 1ike to receive a copy of the proposed
RUTHIA HESTER Department of Defense Federal Acquisition Regulation
Sanford FL Supplement, Implementation of Section 1207 of Public
PETE GARCIA Law 99-661 - "Set-aside for Small Disadvantaged
Phoons Az Business Concerns" (DAR Case 87-33). Please send a
GEORGE HARRIS copy of these regulations to my attentwn at the
Reanobe, VA address below:

. STEPHEN McCONNELL NCCED
At-Large
jolipiad . 1612 K St., N.W.
ASSOCIATION Suite 510
REPRESENTATIVES Washington, D.C. 20006 -

EARLY JOHNSON
Deerfield Beach, FL - . .
DONALD COMSTOCK Thank you for your time and assistance.

Seattle, WA

LEE BEAULAC Very truly yours,
NE Co-Vice Chairperson
Rochester, NY

GEORGE PAN /
B g e /’// /" n// (//U——-~
JOHN DEMPS ' Kev in P. Mc Quee

SE CoVice Chairperson ' Program Director

Jacksonville, FL

STAN HALE .

SE Co-Vice Chairperson - KPM/an

Roanoke,

JAMES KING

MW Co-Vice Chairperson

Cincinnati, OH

DENNIS WEST

MW Co-Vice Chalrperson

Indianapolis, N

'AMOS ATENCIO

SW Co-Vice Chairperson

Embudo, NM

ANTONIO MEDINA

SW Co-Vice Chairperson
Embudo, NM

. PATRICIA KAY
FW Co-Vice Chairperson
Anchorage, AK

BRENDA SHOCKLEY

FW Co-Vice Chairperson
Los Angeles, CA

ROBERT ZDENEK

President



THE ASSOCIATED GENERAL CONTRACTORS OF ILLINOIS

3219 EXECUTIVE PARK DRIVE® P.0.80X 2579 ® SPRINGFIELD, ILL. 62708 ® TELEPHONE (217) 789-2650

OFFICERS
'MICHAEL CULLINAN
President

W.T. ARNOLD

1st Vice-President ' June 9 N 1987
CHARLES A. ADAMS .

2nd Vice-President

DAVID E. WRIGHT

Secretary-Treasurer

EXECUTIVE VICE PRESIDENT
JOHN P. HARRELSON

Mr. Charles W. Lloyd
Executive - Secretary

Defense Acquisition Regulatory Council
ODASD(P)DARS

c/o OASD(P§L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

' . Dear Mr. Lloyd:
@ '

Please be advised that the Associated General Contractors
of Illinois, a Statewide Highway/Heavy and Utility Contractors
Association representing 259 members, endorses the letter dated
June 1, 1987 to you from Hubert Beatty, AGC of America.

RE: DAR Case 87-33

Sincerely,

Executive Vice President .

JPH/ jw
. DIRECTORS
JOHN MOONEY ) HARLEY KITTELSON WARREN DEAN EDDY JOHN G. PALMER, SR. CHARLES A. ADAMS VERN HALVERSON
District 1 District 2 District 3 District 4 District § District 6
RICHARD A. LOW
LEROY TINSLEY MICHAEL P. KEELEY, JR. STEPHEN J. BOYD RICHARD A. LOW MELVIN FELTS
District 7 District 8 District 9 Cook County Associate Director Immediate Past President

The Associated General Contractors of lllinois is affiliated nationally with The Associated General Contractors of Amarica and the National Utility Contractors Association



Qola. Kansas

HOWARD SHERWOOD, Senior Vice President
Wichita, Kansas

STAN SCUDDER, Vice President

S KURTENBACH, President

‘The Kansas Contractors Association, Inc.

OFFICERS DIRECTORS

BYRON R. BRAYMEN
Topeka, Kansas

GARY BROWN
Salina, Kansas .

RANDALL HARDY

Newton, Kansas : A ' ' ‘ Scandia, Kansas
CHARLES E. STEVENS, JR., Treasurer : , : o R. H. KISTNER
Salina, Kansas ' . 316 WEST 33rd STREET P.0. BOX 5061 ) Marysville, Kansas
Topeka Kansas 66605-0061 , JACK LOGAN
- © Emporia, Kansas

GLENN R. COULTER, Manager

Phone 913- 266-4152 . SHAUN O'ROURKE
’ : . Kansas City, Kanses

DANIEL W. RAMLOW, Assistant Manager . ' . . : ‘ JIM POWELL
CRIS MILLARD, Office Manager . . . . . . ) - Hays, Kansas

CARRIE KRUSOR, Bulletin Editor ‘ ' June .8, 1987 TOM RITCHIE

" Wichita, Kansas

Mr. Charles W. Lloyd

Executive Secretary : '
Defense Acquisition Regu]atory Council
ODASD (P) DARS

c/0.0ASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd: |

It is our understanding that the Department of Defense has established a
5% Set-Aside for Small Disadvantaged Businesses and that the interim rule
establishes a "Rule of Two" regarding set-asides.

The Kansas Contractors Association believes that the "Rule of Two" was
not authorized by Congress and is a waste of tax payers money in America. If
this rule is allowed to remain, contracting officers will be. forced to set-aside
many more projects than the proposed 5%.

- The letter to you from Mr. Hubert Beatty, Executive Vice-President of the

'ASSoc1ated ‘General Contractors of America dated June 1, 1987 spells out in an

excellent manner why the set-aside is not needed, why the set-aside will waste
millions of dollars and why the rule will pena1lze hundreds of thousands of
contractors in America who only ask for the opportunity to subm1t compet1t1ve
sea]ed b1ds for Department of Defense _projects.

. We ask that you fo]low the prov1s1ons of the b111 as dictated by congress.
Thank you for your cons1deratlon. SO C -

. 14
snn R. Coulfer® =2 " 0 L ey
Manager' "~ © v L w0

GRC:clm




ASSOCIATED GENERAL CONTRACTORS OF MAINE, INC.

June 8, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd,

The Associated General Contractors of Maine is very much
concerned with the interim regulations implementing Section 1207
of Public Law 99-661, the National Defense Authorization Act for
Fiscal Year 1987.

The SBA and 8(a) set—-aside programs have placed serious
constraints on the construction industry in Maine for the past
several years. The programs have resulted in additional costs to
the American Taxpayer, while eliminating, for all practical
purposes, the competitive bidding process and inviting
contractors from outside of Maine to complete work which should
remain with local firms. With large defense contracts being
awarded to majority-owned firms, the SBA set-aside program have
been applied to the great majority of smaller defense projects in
Maine.

The interim DOD 5% "Rule of Two" Set-Aside for SDBs just
adds more fuel to an already well-fueled fire and results in an
unwarranted and unnecessary taxpayer expense, particularly since
the program has not been authorized by Congress.

AGC of Maine respectfully urges that the interim regulations
"not be implemented for military construction procurement.

JGH:s - o
' xecutive D1rector

WHITTEN ROAD, P.O. BOX N, AUGUSTA, MAINE 04330  207/622-4741



- Arizona Chapter |} [ OFFICERS AND DIRECTORS |
ASSOCIATED GENERAL CONTRACTORS M. n puLice prosigont

GRANT LUNGREN, Treasurer
OF AMERICA, INC. WM. J. BICKLEY, birector
E05 JOUNSON. birector
. J. , Director
P.0. BOX 6878 / 1825 W. ADAMS TEDD JONES, Diractor
PHOENIX, ARIZONA 85005 DARREL TEMPLETON, Director
PHONE (602) 252-3926 HERB C. TIFFANY, JR., Director

JAMES R. McDONALD, Executive Director
DANIEL F. GRUENDER, Attorney

JAMES R. McDONALD, Executive Director

LANNY A. KOPE, Ed. D., D:recror of
Manpower Services

JILL C. ANDREWS, Director of

. Public Affairs

June 12 , 1987 . SHERYL J. NORDMARK, Staff Ass:stfznr

Mr. Charels W. Lloyd
Executive Secretary
Defense Acquisition Regulatory Coun011
ODASD(PA)DARS
%#OSAD (P&C) (M&MRS)
Room 3C841
The Pentagon
Washington, D.C. 20301—3062

RE: Case #DAR87-33
Dear Mr. Lloyd:

Our Chapter would like to echo the sentiments voiced in the
- June 11, 1987 letter from Hurbert Beatty, Executive Vice-
President of the Associated General Contractors.

. It is our feeling that set-aside programs of any configuration
violate the basic tenets of the competive bidding process
and create excess costs for the taxpayers.
The purpose of defense spending is to insure a prepared
America in the event armed force is necessary. To this
extent we see no value or purpose other than social engineer-
ing to create a favored bidding climate for a select few.

We would urge you to view Mr. Beatty's letter in a positive
light and implement his requested course of action.

Sincerely, %Lé;;/4(
/ /5ames R.,McDonald
(- Executive Secretary

JRMcD:ncm

cc: Senator Dennis DeConcini
Senator McCain
Congressman John J. Rhodes III
Congressman Morris K. Udall
Congressman Bob Stump
Congressman John Kyl
Congressman Jim Kolbe
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. MASSACHUSETTS

June 9, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062 RE: DAR Case 87-33

Dear Mr. Lloyd:

The Associated General Contractors of Massachusetts opposes the
interim regulations implementing Section 1207 of Public Law 99-661, the
National Defense Authorization Act for FY 1987.

AGC of Massachusetts is a trade association of general contractors,
of whom over 90 percent qualify as small businesses. AGC of Massachusetts has
‘ a total membership of 256 member firms, of whom 135 are general contractors.
AGC is in its 52nd year of existence in Massachusetts.

Our opposition to the interim regulations is based on the following:

1) To achieve the goal of awarding 5 percent of military comstruc-
tion contract dollars to small disadvantaged businesses, the
"Rule of Two" set-aside is not necessary nor is it authorized
by Congress.

2) The Act authorizes the Secretary to use less than full and open
competitive procedures only "when necessary to facilitate
achievement of the 5 percent goal."  Since disadvantaged
businesses were awarded 9 percent of DOD construction contracts
in FY 85 -- and that happened through the full and open com-
petitive bidding process —-— special
measures are neither necessary nor authorized in the present
case.

- 3) The same is true of "exceeding the fair market price by a ten
: percent differential." In the case of comnstruction, it is not
necessary, and so is not authorized.

"4)  There is in the interim regulations 'a strange proposal: If the
acquisition history shows within the past 12 months a

Associated General Contractors of Massachusetts
888 Worcester Street, Wellesley, Massachusetts 02181-3793  (617) 235-2680
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. Mr. Charles W. Lloyd, Executive Secretary
June 9, 1987

responsive bid from at least one small disadvantaged business
within the 10 percent differential ... then the contracting
officer must reserve the solicitation for small disadvantaged
business set-aside procedures. Such a proposal in regulations
borders on the weird. It seems to say: Of 30 projects bid in
Region I in the past year by approximately 200 small busi-
nesses, if one small disadvantaged business came within 10
percent of the low price on one of the 30 projects, then -- for
the 30 such projects coming up this year in Region I —--all must
be under the set-aside procedures for small disadvantaged busi-
nesses., :

AGC of Massachusetts urges more reflection and care be given to the regula-
tions for construction in the regulations im plem enting military procurement in the coming
year. The interim regulations should be withdrawn and redrafted.

Respectfully submitted,

il D

WILLIAM D. KANE

‘ Director of Governm ent Relations
wdk/dml

Copy to The Honorable Silvio 0. Conte
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ASSOCIATED GENERAL CONTRACTORS OF INDIANA, INGC.

9000 Keystone Crossing, Suite 890
Indianapolis, Indiana 46240
Telephone: (317) 848-9095
In State Wats: (800) 752-8823

June 9, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon
Washington, D.C. 20301-3062
Dear Mr. Lloyd:

The Associated General Contractors of Indiana is a
chapter of the Associated General Contractors of
America located in Washington, D.C. Our chapter
represents building and industrial contractors,
subcontractors, and suppliers of material and services
to Indiana's construction industry.

We wish to wholeheartedly support and endorse the
letter which our national AGC executive vice

" president, Hubert Beatty, wrote to you on June 1,

1987, regarding the interim regulations implementing
Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987.

We are in total agreement and support of Mr. Beatty's
letter.

We could repeat many of the issues Mr. Beatty lists in
his letter of June 1, but we will save you the time of
reading them again. »
We urge that the interim regulations not be
implemented on June 1 for ‘military constructlon pro—
curement.

' Very truly yours,jA

Comef?70§437

\Exec t1ve Vice Pre51dent

TTC/seh



ASSOCIATED GENERAL CONTRACTORS OF TENNESSEE
BUILDING - MUNICIPAL UTILITIES - HEAVY INDUSTRIAL CONTRACTORS

924 FOSTER CREIGHTON DRIVE . NASHVILLE, TENNESSEE 37204 . PHONE 615/244-4555
OFFICERS DIRECTORS ' STAFF
H. Roy Staymaker, President Dorman Blaine Cliff Hunt Don Ponelson
Bruce Knowles,. Sr. V. President William Burriss, Sr. Wiley Johnson Exec. V. Pres.
Jim Bush, V. President C. B. Duke John T. Miller ‘ Renee Wallace
Thomas Burleson, Treasurer Cecil Green Cecil Morgan, Jr. C Office Mgr.
’ Bob Hagenhoff Bob Mosby

June 8, 1987

Mr. Charles W. Lloyd

Executive Secretary .

Defense Acquisition Regulatory Council
ODASD (P)DARS

c/o OASD (P&L) (M&RS)

Room 3c841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33 -- Department of Defense 5% Set-Aside for
. Small Disadvantaged Businesses

Dear Mr. Lloyd:

The Associated General Contractors of Tennessee fully endorse
- the entire letter regarding the above subject, as written by the
Associated General Contractors of America, dated June 1, 1987.

We urge you and your associates to not implement these regu-
lations until such time as the Department of Defense conducts an
.economic  impact analysis of the regqgulations, in compliance with
the Regulatory Flexibility Act of 1980. ‘

Sincerely,

Tl Tl

Donald D. Powelson
Executive Vice President
AGC of Tennessee

. - DDP/dp

THE ASSOCIATED CENERAL CONTRACTORS OF AMERICA
3442 _/4ddociah'on. o/ l%e Cond[ruch'on jnJudfry
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855-8237

4 MARLOWE HEATING & AIR COND.
He 10680 Southern Maryland Blvd. tion
DUNKIRK, MARYLAND 20754
. (301) 855-8237

May 23, 1987

Defense Acquisition Regulatory CounuLl

ATTN: Mr. Charles W. Lloyd :

Executive Secretary

ODASD (P) DARS, c/o OADS (P&L) -(M&RS)

Room 3C841, The Pentagon . .

Washington, D.C, 20301-3062
RE: Defense Department Implementation of Section 1207.

“Contract Goal for Minorities"
All contracts to be set-aside for minority owned contractors

Dear yr, Lloyd

We are a small oconstruction firm, who for the last seven years, bid on and
received Government contracts in the “"Set-aside for Small Business Category."
We depend 100% on this type of work. Since I am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the .
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

1sed to think had sane degree of logic and fairmess. If logic were used, it

uld be obvious that this action will establish a breeding ground for fraudu-
lant fronts for ownership. Other problems would be construction delays, cost
over-runs, and bonding problems. Obviocusly no logic has been used in this action.
As for fairness, it's the most blatent use of reverse discrimination I have

ever seen.

I believe it's fair for all people to have equal rights. It is not equal rights
when five contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that
the upper end of the budget is being neglected in this area.

If something is not done immediately to turn this around, we and hundreds of
other small businesses like us will be put out of business. We solicit your
help in this matter.

Sincerely, -

Lloyd A. Marlowe
President



SADUR AND PELLAND

CHARTERED
RVIN P, SADUR # ATTORNEYS AT LAW
ANCIS J. PELLAND x 2000 L STREET, N. W., SUITE 612
OEL S. RUBINSTEIN $

GAIL A. NETTLETON # WASHINGTON, D. C. 20036-4993
ROBERT J. SCIARONI + .
SHEIRA MILLER * (202) 872-8383
# ADMITTED D.C. MD. . .
x ADMITTED D. C.MD. VA. -
t ADMITTED D.C.MD. ILL. N, Y. - June 8, 1987

+ ADMITTED D. C. CA.

Defense Acquisition Regulatory Council
OASD (P&L) DASD (P) DARS

c¢/o Room 3D 13§

Pentagon

Washington, D.C. 20301

Attn: Charles W. Lloyd, Executive Director

Re: Comments On Interim Rule
DAR Case 87-33
Implementation of Section 1207 of Pub.L. 99-661
Set Asides for Small Disadvantaged Business Concerns

Gentlemen:

socially and economically disadvantaged business (SDB) concerns by means of SDB
set asides fails to take into account Executive Order No. 12138 (May 18, 1979,

Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs"
and "the need to aid and stimulate women's business enterprise." The Order directs
each department and agency of the Executive branch to "take appropriate action to
facilitate, preserve and strengthen women's business enterprlse and to ensure full
participation by women in the free enterprise system." -

. The proposed regulation aimed at fostering the economic growth of small

FAR 819.901 implemented the Executive Order by requiring the inclusion of
clause 52.219-12 "Utilization of Women-Owned Small Businesses" in all contracts
expected to exceed the smali purchase dollar limitation. It requires the contractor

to use its best efforts to give women-owned small
businesses the maximum practicable opportunity to
participate in the subcontracts it awards to the
fullest extent consistent with the efficient per-
formance of its contract.

In view of the strong interest demonstrated by the administration in assisting
.and promoting the use of women-owned businesses, we believe that the DAR _
- Council should consider adding women business enterprises as a group ehgxbw for
award under this Regulation. ‘

Very truly yours,

; %%l&nd

4

FJP:djk
ce:  Washington Area Contracting Center, Andrews AFB
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' PRO-MARK, INC.

'y

Consulting/Research

Y

June 1, 1987

Defense Acquisition Regulatory

' Council : L 7

ATTN: Mr. Charles W. Lloyd,
Executive Secretary -

ODASD(P)DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Reference: DAR Case 87-33

Dear Mr. Lloyd:

I am submitting comments pertaining to the interim rules

published in the May 4, 1987, Federal Register to implement
Section 1207 of Pub.L.99-661.

My comments are based on my experiences as the President and
Chief Executive Officer of an SBA 8(a) certified firm that has
competed for and performed government contracts. I support the
intent of Pub.L.99-661 and I offer these comments with the hope
of making the implementation of this law productive for all who
are involved.

First, it is crucial that an aggressive policy and effort is
established to identify and determine the availability of small
disadvantaged business concerns. The proposed rule calls for the
contracting officer to determine--based on the rule of two--the
existence of two or more capable SDB firms. My experience leads
me to suggest that other experienced SDB advocates should be
involved in making this determination. Contracting officers
should be required to make their determination based on specific
input from appropriate Office of Small Business Utilization

(OSDBU) personnel and procurement outreach technical assistance
providers. '

Second, the definition of who can challenge and/or protest
the set aside process needs to be looked at more carefully and
closely. This is necessary in order to prevent frivolous
‘challenges and protests that will result in a delaying tactic to
discourage contracting officers to set aside procurements.
Interested parties who can challenge and/or protest should be
limited to qualified SDB offerors. There should be time frames
for processing the challenges and/or protests that are short
enough to avoid delaying the procurement. And there should be

Eastover Bank Building - 120N.Congress « Suite 605

Smpier - LRIGG] S Siee TODOE {A0*Y 252 . NTAY




Defense Acqulstlon Regulatory Council
Page 2 . .
June 1, 1987

penalities imposed on frivolous protestors to discourage use of
challenges, and protest as delaylng tactics.

Third, specific limltations should be placed on the amount
of subcontracting allowed under Section 1207 of Pub.L.99-661.
The intent-of this law is to increase economic activity in the
‘'small disadvantaged business community. As a result, they should
be required to perform from 55 to 75 percent of the work
themselves. However, to encourage networking and joint ventures
among minority businesses this limitation should be waived if the

subcontract is with another qualified small disadvantaged
business.

Any finally, there should be some distinction made between
the SBA 8(a) program and this DoD program. The size of many
minority firms is unrealistically inflated by the revenues they
are earning in the 8(a) program. In order to expand the base of
eligible firms who can take advantage of this program it is
important that revenues obtained as a result of participating in
the 8(a) program are not counted.

I appreciate this opportunity to offer these comments and I
would like to continue to be informed about your efforts to
implement this most important law.

Sincerely,

Leslie G. Range Cj/é;P—‘

President
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- SPEEERNANES.

The Honorable Lloyd Bentsen
United States Senate

Room 703 Hart Bldg.
Washington, D.C. 20510

Dear Senator Bentsen:

For more than 40 years, Parkhill, Smith & Cooper, Inc., has provided pro-
fessional services to many Federal agencies. We have served a number of
U.S. Department of Defense (DoD) agencies and installations in Texas with
architectural and engineering services.

I was disappointed to read in the May 4, 1987, Federal Register a proposed
DoD regulation to allow that agency to use '"less than full and open com-
petitive procedures" in order to meet "small disadvantaged business con-
cern'" contracting goals. I urge you to contact appropriate DoD officials to
express your displeasure with this proposal which would negatively impact
many firms like ours in Texas.

Until 1986, Parkhill, Smith & Cooper, Inc., was considered a "small busi-
ness concern" under Federal guidelines. Last year, the Small Business
Administration revised these guidelines, reducing the definition of small
business from $7.5 million gross annual receipts over a three-year period
to just $2.5 million. Our ability to compete for DoD contracts has been
significantly affected by this change since we can now only compete for
work along with the larger design firms. Previously we could also compete
~for the "small business setaside" projects.

We are neither a small nor a large firm. We are best described as a
medium-sized firm. We are now being regarded as too big for the small
jobs, but too small for the larger jobs. We have been trying to adjust to
this situation. The May 4, 1987, proposed regulations to ailow DoD to
further set aside projects for smaller firms will only make this situation
even more difficult for firms like ours.

There are many qualified small business architectural and engineering firms
in Texas —— both "disadvantaged" and not. There is no need to put aside-
the normal competitive procurement procedures for professional services
contracts. This is certainly no time for the Federal government to be

paying up to 10 percent more for these services as the proposed regulations
will allow. ’ '

Parkhill, Smith & Cooper, Inc.

Engineers * Architects « Planners
4010 Avenue R, Lubbock, Texas 79412 806-747-0161

Lubbock El Paso Midland Austin



The Honorable Lloyd Bentson Page 2 May 19, 1987

I will certalnly appreciate your expressing an interest 1n thlS issue on’
our behalf. 4 ’

Sincerely,
PARKHILL, SMITH & COOPER, INC.
(. Llagpn fenge

C. Claytbn Yeagér, P.E
President

CCY/dkb
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June 18, 1987

Defense Acquistion Regulatory Council
Atten: Mr. Charles W. Lloyd
Executive Secretary, ODASD(P)DARS

c/o OASD(P&L) (M&RS)

The Pentagon, Room 3C841

Washington, D.C. 20301-3062

RE: DAR Case 87-33

Dear Mr. Lloyd:

We would like to take this opportunity to submit
our written comments concerning the interim rule
amending the Defense Federal Acquistions Regulation
Supplement implementing section 1207 of the National

Defense Authorization Act for Fiscal Year 1987

(P.L. 99-661).

We recommend the following:

1. At the end of the first sentence of Section
A "Background" the following should be addded:

"(4) Indian Tribes and Tribal Organizations"

2. The section on Definitions (219.001) should

contain a definition of American Indians,

as follows:

"American Indian Tribes'" means members of,

or tribal organizations representing, federally

recognized Indian Tribes".

Los Angeles Region/
‘ National Center Phoenix Northern California Northern Arizona San Diego
9650 Flair Drive, Suite 303 Region Region Region Region
El Monte, CA 91731 2111 E. Baseline Rd., Ste. F-8 411 J Street, Suite 7 9 West Cherry Ave., Suite A 365 W.Second Ave., Ste. 204
{818) 442-3701 Tempe, AZ 85283 Eureka, CA 95501-0581 Flagstaff, AZ 86001 Escondido, CA 92025
(800) 423-0452 (602)831-7524 (707) 445-8488 (602) 774-3315 (619) 746-7356



Mr. Charles W. Lloyd
. Page two

3. The section on General Policy (219.201) should include language
and referral to the "Buy Indian Act” 25 U.S.C. 47 and 20 BIAMS.
Suggested language shall read:

"The Buy Indian Act (25 U.S.C. and 20) will be utilized for procurement.
" awards to American Indian flrms

This is further justified by the "Buy Indian" provisions of the
Defense Appropriations Act.

4. At the end of Section 219.502-72(b) the following should be added
as one of the circumstances to set-aside an acquistion:

"(4) two or more responsible Buy Indian contractors express an
interest in bidding on a contract which will use Indian labor
and create employment on Reservations'.

5. The title of Section 219.803 needs to be changed to note the Buy
Indian provision and a section (d) needs to be added. The new
Section (d) should read:

"(d) in cases where Buy Indian firms are qualified and available,
the contracting officer shall use the provision of 25 U.S.C. 47
and 20 to award contracts not inconsistent with the intent of
Section 1207".

United Indian Development Assocation is the largest and oldest American
Indian business and economic development organization in the U.S. We
appreciate this opportunity to submit our comments. Should you have
any questions please call me at (818) 442-3701.

Sincerely, .
Steve A, Staléii;}/
President

/sd

cc: Senator Pete V., Domenici
Dan Lewis, Senator McCain
Alan Parker, Senate Select Committee on Indian Affairs
Richard West, Attorney at Law



June 12, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
c/o OASD. (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my support for the requlations that
the Department of Defense has developed to reach its 5% minority
contracting goal. In general, I think they represent a step
forward and at least a good starting point for going ahead with
implementation. I especially support the intent to develop a
proposed rule that would establish a 10% preference differential
for small disadvantage businesses in all contracts where price is
a primary decision factor.

However, I am concerned that several important questions
have been overlooked in the published interim regulations. First,
being an electrical contractor, most of our jobs we serve as sub-
contractors, I am concerned there are no provisions for subcontract-
ing. Second, there is no mention of participation by Historically
Black Colleges and Universities, and other minority institutions.
Third, it is not clear on what basis advance payments will be
available to small disadvantaged contractors in pursuit of the 5%
goal. And finally, partial set~asides have been specifically
prohibited despite their potential contribution to small disad-
vantage participation at DoD.

I urge the Defense Devartment to address the above issues
quickly, and to move forward aggressively in pursuing the 5% goal
set by law. :

Sincerely,

onald Heigler
President

1812 SOUTH 22nd STREET, PHILADELPHIA, PENNSYLVANIA 19145 e (215)463-4200
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 June 9, 1987

'Mr. Charles W. Lloyd, Executive Secretary

Defense :Acquisition Regulatory Council
ODASD(P)DARS' '
c/o OASD (P&L)(M&RS)

Room 3C841

The Pentagon
Washington, D.C. 20301-3062
RE: DAR Case 87-33

Dear Mr. Lloyd:

We strongly support the position taken by the Associated
General Contractors of America in their letter to you of June
1, 1987, concerning the above referenced matter.

This interim regulation implementing Seétion 1207 of Public
Law 99-661, the National Defense Authorization Act for Fiscal
year 1987, is non-competitive and an unfair cost burden on
the taxpaying public. It also adds another inflexible

special preference procurement program to the construction
industry.

We urge interim regulations not be implemented.

your
consideration will be appreciated.

Ver Truly"Yours,

ames F. Duckhardt
Executive Director .

JFD/mav

cc: The President of the United States
Caspar W. Weinberger, Secretary of Defense

James C. Miller, III, Director of Office of Management
and Budget



June 25, 1987
TFE 87-0692

PDefense Acquisition Regu]atory Council

Room 3C841
The Pentagon
Washington, DC 20301-3062

Subject: Small Disadvantaged Service Contracts

Gentlemen:

It is our belief that any attempt to set-aside five percent (5%)
of contract dollars to small disadvantaged business concerns
would be extremely detrimental to other small and medium sized
businesses.

TELOS is engaged in the service of computers, hardware and
software maintenance, and.we are one of many third party service
organizations nationwide that service computers. We have many
small and large contracts with the Federal Government at
twenty-one (21) locations.

To the best of our knowledge, there are four or five small
disadvantaged businesses -that service computers, to give them
five percent (5%) of the total dollars for computer service
contracts would amount to millions of dollars with" on]y the same
small firms compet1ng for the business.

TELOS has clearly been a victim of the 8A program in the last
year. As the incumbent contractor at Fort Rucker, Alabama our

‘contract was re-bid from the new Contracting Office at TRADOC

Contracting - East, Fort Eustis, Virginia. The new Contracting
Officer decided he would utilize the 8A program and negotiated
with IMR Corporation to service the computers at Fort Rucker.
Although the award may have been proper, it clearly was not for
ten precent (10%) of the fair market price and we believe an
investigation is warranted to determine how they arrived at the
fair market price. Using TELOS' previous prices, (as the
incumbent) it is clear that we would have saved the U.S.
Government over $15,000.00 per month. The award was NOT within
regulations and should be investigated ensuring that any'
subsequent yearly option period not be exerc1sed

TELOS FIELD ENGINEERING » 98 North 500 West + Bountiful, Utah 84010 '« (801) 298-8000
CORPORATE OFFICE - 3420 Ocean Park Boulevard + Santa Monica, California 90405 «. (213) 450-2424 « Telex 215678
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Please be careful when proceeding with any rule that would
preclude services competition, because the 8A companies for this
field are extremely limited. ‘ :

If'you should desire additional information, please do not
hesitate to call me directly at (801) 298-8000 or Terry Black in
my absence.

Sincerely,

TELOS FIELD BNGINEERING

Mark W. Hestér
Vice President
Field Service Engineering

MWH:cp




+ LYNN MARTIN WASHINGTON ADDRESS:

‘ SUITE 1208
LJO6TH DISTRICT, luJN?'S ) : LONGWORTH HOUSE OFFICE BUILDING

. . . : (202) 228-5678
HOUSE ARMED SERVICES COMMITTEE FHoNE: 203

s @ongress of the nited States Foer

ROCKFORD, IL 61108

‘ o ~ Touse of Representatioes e

420 AVENUE A

- Washington, BE 2095 = P e 381610
July 1, 1987 “ |

Mr. Owen Green

Acting Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P) /DARS

c/o OASD (A & L) (M & RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Green:

Enclosed is the carbon copy of a letter that Woodward Governor
Company of Rockford, Illinois, sent to my office regarding the 50%
evaluation factor of the Balance of Payments Program currently being
used by the U.S. Corps of Engineers for equipment used for domestic
civil works projects.

Obviously since the original copy of this letter was addressed
to your office, you are aware of Woodward Governor's concerns. I am
simply passing this copy along requesting that Woodward Governor's

. comments be kept in mind as a decision is made on this important
matter.

Your careful consideration of this delicate issue that will
have an effect on America's balance of tra is appreciated.

grely,

MARTIN
r qf Congress

[}
Eembe

LM:kr
Enclosure
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' WDODWARD GOVERNOR COMPANY
+ .

Defense Acqhisition Regulatory Council i page 2
June 24, 1987 _ » - _ :

t

We submit that continuing developments in the
international marketplace accompanied by our growing trade
~deficit require that actions be taken to provide a positive
impact on'our economy; therefore, we ask for your support in

retaining the 50% evaluation factor. o

Your very truly,

WOODWARD GOVERNOR COMPANY

Ben K. Schleicher
Public Affairs and Community
Relations Coordinator

cc: The Honorable Lynn Martin
1208 Longworth House Office Building
Washington DC 20515-1316

. 3056b

bmC
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WOODWARD GOVERNOR COMPANY

DESIGNER AND BUILDER OF CONTROLS FOR ALL PRINE MOVERS

500! NORTH:SECOND STREET - P. 0. BOX 7001 - ROCKFORD, ILLINOIS 61125-700!

ESTABLISHED 1870 PHONE 8I5 877-744)

June 24, 1987

Defense Acquisition Regulatory Council

Attention; Mr. Owen Green, Acting Executive Secretary
ODASD(P)/DARS

c/o OASD (A & L) (M & RS)

Room 3C841

The Pentagon

Washington DC 20301-3062

Gentlemen:

With reference to pages 12440 and 12441 of the Federal
Register/Vol. 52, No. 73/Thursday, April 16, 1987/Proposed
Rules, 48CFR Part 225, we are writing to express our
opposition to the proposed change in the 50% evaluation
factor of the Balance of Payments Program currently being
used by the U.S. Corps of Engineers for equipment used for
domestic civil works projects.

The 50% factor, which the U.S. Corps of Engineers has
applied, since 1964, as a penalty in evaluating bids which
have foreign content in excess of 50%; has been a positive
factor for our company, as well as our country. By
comparison, the U.S. Bureau of Reclamation, using the
standard 6% evaluation factor during approximately the same
period of time, has purchased significantly more foreign
equipment which has an unfavorable impact on our trade
deficit. :

One of our divisions, which recently moved into a new
facility in Stevens Point, Wisconsin, manufactures hydraulic
turbine governing equipment for use in hydro-electric
generating stations. "They are currently proposing new
equipment for the Richard B. Russell hydro-electric project
in the Savanah District of the U.S. Corps of Engineers and
will have the opportunity in the future to submit quotations
for equipment to upgrade or replace existing, obsolete
equipment. If the 50% evaluation factor is eliminated, it
could have a negative impact on our company, our suppliers,
our community, and, of .course, our country.

WA CFFICE AND PLANT: ROCKFORD, ILLINOIS, U. S A - BRANCHES: FT. COLLINS, COLOKADO, U S. A. - STEVENS POINT, WISCONSIN, U.S.A. - SYDNEY, N. S. W., AUSTRAL!

.

SUBSIDIARIES. LUCERNE, SWITZERLAND - HOOFDDORP, THE NETHERLANDS - SLOUGH, BERKS, ENGLAND - TOMISATO. CHIBA, JAPAN - KOBE., JAPAN
MONTREAL. QUEBEC. CANADA - CAMPINAS, S P, BRAZIL ' ’



| ‘ MAZAL FUEL COMPANY INC.

1141 EAST MAIN STREET - BRIDGEPORT, CONNECTICUT 06608 - (203) 335 3385

June 26, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd:

Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim
regulations that the Department of Defense has developed to
implement the (5%) minority contracting goal. Although the
regulations are a step in the right direction, it appears
that a number of important issues have been overlooked.

‘ First, the regulations contain no express prqvisions for
subcontracting. Second, the regulations do not provide for

the participation of either historically Black colleges and
universities or minority institutions. Third, it is unclear
on what basis advance payments will be available to minority
businesses in pursuit of the (5%) goal. Finally, partial
set-asides have been specifically prohibited despite their
potential ab111ty to facilitate minority business participa-
tion.

I urge the Department of Defense to address these issues
quickly and thoroughly in the final regulations.

Sig ely,

President

Ql




/

Mr. Charles W. Lloyd, Executive Secretary
DAR Council, ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841, Pentagon "

Washington, D.C. 20301-3062

~Re: DAR Case 87-33

Dear Mr. Lloyd:

During the past few years I have discussed subcontracting

and purchasing concerns with small disadvantaged business
(sDB) firms I've encountered at trade fairs such as the:

one held annually by U.S. Congressman Esteban Torres in
Whittier, California.

Many of these SDB firms informed me. that they are not
looking for handouts-just a hand. They maintain that the
reason federal contractors don't call them is not that
their prices are too high, but rather. because federal
contractor acquisition personnel tend to call "known
sources". In other words, acquisition personnel have no
reason to call alternative sources who, in many cases,
happen to be. SDB firms.

A second point to consider is that . many government prime
contractors have not achieved their established contraCtlng
goals for SDB firms.

I believe that by changing the current interim DAR Council
regulations pertaining to Section 1207 of the Defense
Authorization Act (Public Law 99-661) to final regulatlons,_
the above-noted problems could be eliminated. '
Lastly, I would encourage the DAR Council to make Section
1207(e) of the Act as a "flow down clause" applicable to

to all ‘government contractors and their subcontractors.

Sincerely,

£ A Fos 963+ 635
Henry driguez ¢ o< 3‘57

+ Socio-Economic Programs Admininistrator (Prime Contractor)

. CC: E. Torres, U.S. Congress H#30/ KEI 7Hf A/ﬂ-)/

R. Jauregui,LBA Eﬁkmf/&.b,éile 73}07
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_with respect to costs incurred du@g eontragg

‘performance prior to negotiation of the final -
price, and (2) contractor’s reduced cost risk with_ -
_respect to costs incurred dunngvhe remaxmng }

contract performance period.
~ DOD.interim regs implementing these require-

jment:s are set forth in full at 62 Fed. Reg 12387.

7 138

‘Claims Court Order Provides For Using
_Alternative Dispute Resolution Procedures
'In response to the risihg cost and delay involved

in litigating complex legal claims by the tradi-
tional judicial process, the U.S. Claims Court has
issued a General Order No. 13 which will enable
its litigants to use some voluntary alternative dis-
putes resolution (ADR) techniques. The.Court be-
lieves that resorting to the techniques is most ap-
propriate where the parties anticipate a lengthy

discovery period followed by a protracted trial .. .

(‘‘typically” a situation where the.disputed
amount exceeds $100,000 and the trial is ex-
pected to last more than one week). C
Designed to encourage the parties to settle
their disputes, the two techniques adopted (which

require the agreement of both parties) are the use |

of (1) a Settlement Judge (S/J), and (2) a mini-
trial (M/T). - N TR

The S/J is a different md1v1dual tha.n the
judge who will preside at the trial if the settle-
ment efforts are unsuccessful.. He provides the
parties with a neutral judicial assessment of their
settlement positions, without jeopardizing their
ability to obtain an impartial resolution from the
presiding judge if settlement is not reached.

The M/T is an expedited proceeding which
also takes place before a judge other than the
presiding one. The Court states that the technique
should only be used in cases which involve fac-
tual disputes that are governed by well-estab-
lished legal principles—not in cases which pre-
sent novel legal issues or where the credibility of
witnesses is a major factor. The entire M/T pro-
cess (including discovery) should be concluded
in one to three months. The M/T hearing itself
should generally not exceed one day.

Except as allowed by Federal Rule of Evi-
dence 408, states the Order, all representations
made in the course:of the selected ADP proceed-
ing are confidential and may not be used for any
reason in subsequent litigation. On the other

taken for the purpose of a M/Tamay'be used -in
further pmoeedings if settlement'is not achieved.

% Note—-(l) The above Order makes it clea.r
“that the- Court’s implementation ‘of the above -

ADR methods does not bar the parties from re-
sorting to other ADR techniques which do not re-
quire the Court’s involvement.

(2) For a description of an. M/T approach
adopted by a procuring agency contract appeals
Boa.rd see 27GC,1I4

1[ 139

Reg Proposed To Implement Goals For
Awards To Small Dlsadvantaged Firms

(PL. 99-661) established a goal that 6% of DOD

Y Sec. 1207 of the 1987 Defense Authorization Act

-contract dollars be awarded to small disadvan-

taged business (SDB) firms during fiscal years

1987, 1988 and 1989. In order to facilitate attain-

ment of that goal, § 1207(e) permits DOD to use

‘less th_an Jull and open competitive procedures in

awarding contracts to such firms, provided that

rices by more than 10%.

The Defense Acqunsltlon Regulatory Council
has now adopted interim regulations to imple-
ment this provision. The regs establish a so-called
“rule of two" regarding set-asides for SDB firms
which is similar to the approach long followed in
connection with general set-asides for small busi-
ness firms generally. Specifically, Contracting Of-
ficers are directed to reserve uisitions for ex-

'?)he contract prices do not exceed fair market

clusive competition among SDB firms when they

determine that (1) offers can be anticipated from

at least two responsible SDB firms, and (2) the

confract price will not exceed a fair market price
by more than 10%.

ritten comments on this interim rule may,
until 3 Aug. 1987, be submitted (citing DAR case
87-33) to Charles W. Lloyd, Executive Secy., DAR
Council, ODASD(P)DARS, c¢/o OASD(P&LYM&RS),
Room 3C841, Pentagon, Wash., D C. 20301-3062.
(b2 Fed. Reg. 16263)

% Note—(1) In a related annonincement (at 52
Fed. Reg. 16290), the Council (a) stated that it
was considering two additional procedures for im-
plementing § 1207, and (b) invited the public to
comment on these and other possible methods.
Such comments must be submxtted to the above
address by 3 June 1987. - '

-(2) Early last year, OFPP proposed eliminat-
ing the “rule of two" in connection with general

- small business set-asides. However, in passing the
hand, ‘the Order also provides that discovery

fiscal year 1987 Omnibus Contmumg Appropria-

T 139



POWER LINE MODELS. INC. ELECTRIC POWER ENGINEERING
L]
P.0.BOX550  EVERGREEN, COLORADO 80439 ~  TELEPHONE (303) 674-1398

June 30, 1987

Defense Aéquisition Regulatory Council
ODASD (P) DARS

"c/o OASD (P&L) (M&Rs)

Room 3C841
The Pentagon
Washington, DC '20301-3062

Attn: Mr, Charles W, Lloyd
Executive Secretary

Dear Mr, Lloyd:

Power Line Models is a small disadvantaged business with over 10 years of
professional experience in the electric power field. We have reviewed
with extreme interest your proposed interim rule identified as DAR 87-33.
We are hopeful that implementation of this rule will increase the number
of procurement actions that are set aside. The majority of architect-
engineer services are being given to the large firms in the belief that
"big is better". We would agree if the firm has the high standards of
professional engineering. However, as a firm that has cleaned up after
many "big firms", we would offer a word of caution. This also applies to
small firms who do not have an established policy of high standards. PLM
is a strong believer in selecting the most qualified firm. '

Over the past 10 years, PIM has submitted on over 150 different CBD
announcements and have been selected five times. Three under open
competition and two as Indian owned set asides. We are persistent, but
the system favors large firms.

We offer the following comments:
® It is our opinion that most procurement offices will resist the new 5%
rule. These offices have had bad experiences with some small

businesses and will not expect the number of "good firms" to increase.

We do not see the need for the contract price to exceed the fair
market cost by more than 10%. Contract price should be. the actual
negotiated price and close to the expected costs. :

We would recommend that the contracting officers be allowed to waiver
the DCAA audit for all A/E services under $500,000. The cost of
preparation for these audits is excessive compared to the benefit..
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SITE ARCHITECTURE, DEVELOPMENT PLANNING
philadelphia ¢ new york e washington ¢ miami

18 June 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) -DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, DC 20301-3062

Dear Mr. Lloyd:

I am writing to express my support for the regula-
tions that the Department of Defense has developed
to reach its 5% minority contracting goal. 1In
general, I think they represent a step forward and
at least a good starting point for going ahead with
implementation. I especially support the intent to
develop a proposed rule that would establish a 10%
preference differential for small disadvantage
businesses 1in all contracts where price is a
primary decision factor.

However, I am concerned that several important
questions have been overlooked in the published
interim reqgulations. First, there are no provi--
sions for subcontracting. Second, there is no
mention of participation by Historically Black
Colleges and Universities, and other minority
insitutions. Third, it is not clear on what basis
advance payments will be available to small disad-
vantaged contractors in pursuit of the 5% goal.
And finally, partial set-asides have been specifi-
cally prohibited despite their potential contribu-
tion to small disadvantage participation at DoD.

.I urge the Defense Department to address the above

issues quickly, and to move forward aggr9531vely in
3pursu1ng the 5% goal set by law.

:Sincerely,

siphia e 628 west rittenhouse street, philadelphia, pa, 19144, (215) 843-0700
rk e 170 west 74th street suite 1115, new york, n.y, 10023, (212) 496-0959

. O washington e 1747 church street, nw. washmgton d.c, 20036, (202)265-2270

0O miami .




AN

§

ASSOCIATED BUILDERS
AND CONTRACTORS, INC.

August 3, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd
Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)
Room 3C841
The Pentagon
Washington, DC 20301-3062

Re: - DAR Case 87-33, Set—Asides for Small Disadvantaged Business Concerns

+

Dear Mr. Lloyd:

Associated Builders and Contractors (ABC) appreciates the opportunity to
submit comments on the above-mentioned interim regulation.

ABC requests that the Department of Defense withdraw this badly flawed
proposal to allow consideration of more appropriate alternatives, such as those
proposed in these comments, for fulfilling its mandate in Section 1207 of The
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661).

ABC represents 20,000 general contractors, subcontractors, material
suppliers and related firms that employ more then one million workers in the
open shop segment of the construction industry which now performs 707 of all
work across the nation. The Association promotes the Merit Shop concept of
construction, which means that a contract should be awarded to the lowest most
responsible bidder under fair and open competition.

One of ABC's most fundamental tenets is that government procurement should
be conducted with totally open and fair competition. The Association is
committed to the belief that it is the responsibility of government to obtain
the lowest possible price through unrestricted competition, as utilized in the
free enterprise system, in the government procurement process.

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87
Defense Authorization Act, permitted the Secretary of Defense to enter into
contracts using "less than full and open competitive procedures when practical
and necessary to facilitate achievement of a goal of awarding 57 of contract
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989,

providing the contract price does not exceed fair market cost by more than
107."

729 15th Street, NW ¢ Washington, DC 20005 e« (202)637-8800



DAR. Case 87-33
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The Association objects to the Department's decision to utilize the "Rule
of Two" to implement this provision of Public Law 99-661. ABC proposes the
publication of a revised proposed regulation that implements Section 1207 by 1)
emphasizing greater DOD assistance and outreach efforts, as mandated by
Congress in Section 1207(c), to help increase the percentage of contract awards
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with
a "sufficient number" standard.

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The

Construction Industry

Section 1207 of The FY ‘87 Defense Authorization Act is silent on the issue
of which guidelines the Secretary of Defense may use in entering into contracts
with SDBs under "less than full and open competitive procedures." Therefore,
DOD is given wide latitude in selecting an appropriate mechanism for
preferential procurement.

By proposing to use the Rule of Two, the Department is contemplating a
set-asides system based on the most onerous and restrictive of procurement
rules. Under this rule, a DOD contracting officer would be required to
severely limit competition by setting aside a contract whenever he/she thinks
that two SDBs might have an interest in doing the specified work. The rule
functions as an automatic trigger mechanism and achieves what is practically

-sole-source procurement -- only two bidders.

The special characteristics of the construction industry and the practical
facts of construction contracting clearly demonstrate that the Rule of Two is
not appropriate for implementing Section 1207.

The industry is composed of a large number of small firms which by their
nature are highly competitive. The longstanding competitive bid process
exemplified by the construction industry assures that firms compete on an equal
basis in the free enterprise system. This process works well and promotes
competitiveness and, in turn, cost-effective construction. Small construction
firms usually compete with their equals because it would not be economical for
large firms to bid on work more efficiently handled by the small firms. To do
so would drain financial and personnel resources large firms need to bid on
contracts more suited to their greater capabilities and requirements.

As the Department is aware, small companies in general are awarded a
significant share -- up to 907 in some areas -- of federal set-aside
contracts. Congress has reviewed this situation and has directed the SBA, in
Public Law 99-661, to review small business size standards with the goal of
limiting small business procurement levels to approximately 307 of dollar
volume.

Additionally, entry into the construction industry is relatively easy and
requires little start-up capital. Since there are relatively few barriers to
entering this business, new small firms are constantly emerging, which assures
competition. Construction firms competé for contracts on the basis of price
and ability to perform work.

Since offers are generally received from 10 to 12 firms in federal
construction procurement at all times, this means that exclusive small business
set-asides frequently occur on a repetitive basis with the Rule of Two.
Utilizing this rule will not necessarily result in more contract awards to SDBs
—— it will only cause more contracts to be set aside for restricted bidding.
The true result could be an exclusionary 1007 set-aside for SDBs.
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The Association is alarmed that the Rule of Two, as proposed in this
interim regulation, will unfairly burden the construction industry. Currently,
64% of all non-residential federal construction (SIC Code 1542) is performed
through small business set-asides and SBA 8(a) contract awards. In
construction specialty trades, construction set-asides can reach as high as
91.7% in the carpentry trade (SIC Code 1751).

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined
amounts'" of four DOD acquisition activities —- procurement; research
development, test and evaluation; military construction; and operations and
maintenance. Under this provision, it is not necessary to achieve the 5% SDB
set-aside goal in any one of the four activities -- only in the total value of
the four areas.

ABC is extremely concerned that DOD contracting officers will attempt to
meet the overall 5% goal by setting aside an unreasonably high number of
construction contracts for exclusive bidding by SDBs simply because federal
construction is characterized by a high level of set-asides. The Association
believes it would be unfair to achieve the 5% goal by compensate for lower SDB

. set—-aside levels in the other acquisition activities.

The Rule of Two Is Inconsistent With The Requirements of The Competition
Contracting Act

The Competition In Contracting Act of 1984 (CICA) requires "full and open
competition in the procurement of property and services ... by establishing
policies, procedures, and practices that assure that the executive agency
receives a 'sufficient number' of responses. This would be carried out by
requiring contracting otfficers to demonstrate that a sufficient number of small
business concerns will respond ... taking into account the size, character, and
complexity of each contract and the pool of prospective firms."

In passing CICA, Congress clearly intended to maximize full and open
competition to meet the government's procurement needs. The "Rule of Two"
unreasonably restricts the contracting officer's discretion to consider the
factors specified in CICA. In actual practice, the Rule of Two goes far beyond
the "less than full and open competitive procedures" standard of Section 1207.
Requiring a contracting officer to create an SDB set-aside based on. the
expectation that only two such firms may have an interest in bidding on the.
contract effectively prevents the development of evidence to justify what is
virtually sole-source procurement.

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase
The Level of SDB Contracting

Additionally, the highly restrictive nature of the Rule of Two invites
higher procurement costs above and beyond the 10% premium allowed by the Act.
Specifically, the Department will face increased costs -- as well as contract
delays —— due to the defaults that will occur due to unqualified SDBs being
awarded contracts beyond their capabilities solely because of their SDB status.
ABC has been provided with a study of the mechanical (plumbing, heating,
cooling) subcontracting field which shows that 18% —-- or almost one in five —-
of the MBE (minority business enterprise) firms defaulted on government
contracts awarded through set-aside programs. In cases such as this, the
government agency must absorb the financial loss, face delays in completing the
project, and reissue the contract -- all of which create higher procurement
costs.
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From FY 1981 through FY 1986 —- the period of the administration's massive
defense build-up, when overall contract awards to business increased by 577 --
the percentage of awards to SDBs varied by 0.37. Further, the dollar volume of
DOD contracts to all small businesses never varied by more than 27. Clearly, if
the opportunities created by the recent increases in defense spending have not,
by their sheer size, resulted in more contract awards to small businesses and
SDBs, the Department may be close to maximizing the SDB procurement capability.
available.

Moreover, using the Rule of Two to fulfill the requirements of Section 1207
may actually reduce the overall level of minority contracting by the
Department. By relying on the Rule of Two, the proposed regulation gives DOD
contracting officers a simple, expedient option for setting aside contracts for
exclusive SDB participation. The availability of this procedure can be
expected to reduce minority set-asides under the SBA 8(a) program, which is
considerably more complex and requires more effort on the part of contracting
" officers to set aside contracts and certify contractors as eligible to
participate in the 8(a) program. The simplicity and expediency afforded by the
proposed DOD regulation —- coupled with the existing availability of known
minority contractors in the Department's 8(a) program -- will encourage
conttacting officers to redirect contracts and contractors from the 8(a)
program to meet the requirements of Section 1207 (and, in turn, the proposed
regulation).

. Congress already recognizes the potential for this redirecting of minority
contracts by including in FY 1988 authorization legislation provisions to
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748
requires the Secretary of Defense to issue regulations (emphasis added) that:

(6) With respect to a Department of Defense procurement
for which there is reasonable likelihood that the
procurement will be set aside for section 1207(a)
entities, require to the maximum extent practicable

that the procurement be designated as such a set-aside
before the solicitation for the procurement is issued.

(7) Establish policies and procedures which will ensure that
there shall be no reduction in the number or dollar value

of contracts awarded under the program established under
section 8(a) of the Small Business Act and under the small
business set-aside program established under section 15(a)
of the Small Business Act in order to meet the goal of sec-
tion 1207 of the Department of Defense Authorization Act,
1987.

(8) Implement section 1207 of the Department of Defense
Authorization Act, 1987, in a manner which shall not
alter the procurement process under the program es-
tablished under section 8(a) of the Small Business

Act.

Clearly, Congress realizes how easy it will be for DOD contracting officers
to use the pool of existing 8(a) contractors for the purpose of fulfilling the
requirements of Section 1207, Moreover, these provisions in the FY 1988
Defense Authorization bill are directed at closing this regulatory loophole and
safeguarding the 8(a) set-aside program.
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Alternatives to the Rule of Two

ABC believes that Section 1207(c) clearly directs the Secretary of Defense
to pursue a balanced regulatory approach for the purpose of meeting the
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the
Secretary to:

"... provide technical assistance services to potential
contractors described in subsection (a). Such technical assistance
shall include information about the program, advice about Depart-
ment of Defense procurement procedures, instruction in preparation
of proposals, and other such assistance as the Secretary considers
appropriate. If Department of Defense resources are inadequate to
provide such assistance, the Secretary of Defense may enter into
contracts with minority private sector entities with experience and
expertise in the design, development, and delivery of technical
assistance services to eligible individuals, business firms and
institutions, defense acquisition agencies, and defense prime
contractors."

This language is significantly more proscriptive than Section 1207(e) (3),
which states:

"To the extent practicable and when necessary to facilitate
achievement of the 5 percent goal described in subsection (a)
the Secretary of Defense may enter into contracts using less
than full and open competitive procedures... (emphasis added)"

Associated Builders and Contractors understands and appreciates the need to
facilitate the establishment of SDBs in the construction industry and assist
these firms in obtaining the experience necessary to compete in the private
sector. ABC is concerned, however that the 57 SDB goal -- and DOD's proposal
to utilize the Rule of Two to achieve it —- do not take into consideration that
a sufficient number of qualified SDBs may not be available. The Association
further believes that increased participation in the construction marketplace
by SDBs can best be achieved on a long-term basis by upgrading the job skills
of these workers and the management abilities of owners and supervisors.
Accordingly, ABC offers the following recommendations:

1) The Secretary of Defense should make the fullest
possible use of his mandate in Section 1207(c) to
provide the assistance necessary to help qualified
SDBs compete for DOD contracts. This effort would
concentrate on identifying potentially capable SDBs
as well as providing ongoing training and management
development over the terms of their contracts to help
SDBs increase their capabilities to perform.
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2) As part of this outreach and assistance program,

SDBs should be qualified by contracting officers as to

their capability to successfully perform the particular
projects on which they are bidding. Criteria should in-
clude, but not be limited to: on-site visits, personal
interviews, license examination, analysis of bonding
capacity, listing of work completed, resume of princi-

pal owners, and financial capacity and type of work preferred.
Section 1207 does not prohibit the Secretary of Defense from
establishing qualification criteria, and such standards would
help assure the Department of more efficient and cost-
effective procurement using SDBs. Further, a set of uniform
qualification standards promotes the original intent of
Section 1207 — to develop the business abilities of SDBs

in the DOD procurement arena. '

3) The Rule of Two should be replaced with a "sufficient

number" standard that allows contracting officers more discretion

in determining whether to set aside a contract for exclusive SDB
participation under Section 1207, As previously mentioned, the
sufficient number standard allows contracting officers to demon-
strate that a sufficient number small business concerns will

respond to a request for bids, with consideration given to the

size, character and complexity of individual contracts as well

as the pool of available firms. This standard returns discretion

to the contracting officer in choosing to restrict competition.

Under the Rule of Two, the contracting officer is allowed almost

no discretion, even to the point of not permitting even an exami-
nation of the SDB's ability to perform a particular contract. In the
alternative ABC, suggests that the Department examine DBE programs in
civilian federal agencies as potential models for its Section 1207
program.

ABC urges the Department of Defense to adopt these recommendations in the
interest of promoting equity and efficiency in SDB procurement. The

Association's staff will be pleased to assist the Department in any way in

refining the proposed regulation to achieve these goals.’

Re thIliﬁj?B%i%iigi::/

arles E. Hawkins, III, CAE
Vice President, Government Affairs
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** DENNIS ANDERSON coNS““nU\ION CORPORATION

May 26, 1987

Mr. Charles W. Lloyd, c/o OASD
Defense Acquisition Regulatory Council
Rm. 3C841, The Pentagon

WaShington, D.C. -20301-3062

Re: DAR Case 87-33
Dear Sir:

Pertaining to the new 1nter1m rule being discussed. we would like to offer the
following: :

A. In our opinion, in a public bid situation, any contractor, minority or
not, has no advantage or disadvantage. The low responsible bidder should
receive the award. Everyone has the same opportunity to submit their
price.

B. The so-called disadvantaged contractors are in a lot of cases, just
fronts for either larger contractors or a wealthy investor or someone
that has unofficially established a partnership. This new policy will
only encourage further fraudulent activity and discourage the small
businesses, like ours, that are honestly scratching to survive but
legally do not qualify for all the so-called assistance the government
provides.

C. As a taxpayer, we feel that a competitive public situation by far com-
pliments peoples hard earned money rather than narrowing down the bid-
ding public to two or more bids.

In summary, we would like to voice great displeasure in this rule. Being in-
volved first hand in bid situations, we see plainly how the system works and
this new ‘rule w111 not in any way better it.

 Si erely,
;¢Z¥§Z¢4,,1(;;24Zb

-Dennis Anderson, Jr.
‘President
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§roups shall contain full instructions as
" tq where and by what method shippers
file their requests and complaints,
her with a sample of the rate
st form, if one is used, or, in lieu
thereof, a statement as to what
supporting information is considered

necessary for processing the request or

complaint through conference channels.
All changes made in such instructions
. shall be published in said tariffs,

supplements thereto, or reissues thereof, -

in accordance with the tariff filing

~ requirements of section 18(a} of the Act. )

§560.703 Filing of minutes.

{a) The parties to each approved
conference agreement, agreement
between or among conferences, or .
agreements subject to this part whereby
the parties are authorized to fix rates
(except leases, licenses, assignments or
other agreements. of similar character for
the use of terminal facilities) shall,
through a designated official, file with
the Commission a report of all meetings

" describing all matters within the scope
of the agreement which are discussed or
taken up at any such meeting, and shall
specify the action taken with respect to
each such matter. For the purpose of this
part, the term “meeting” shall include
any meeting of parties to the agreement,
mcludmg meetings of their agents, -
prigcipals, owners, committees ar sub- -

al action in behalf of the parties.

greement authorizes final action
by telephonic or personal polis of the
membership, a report describing each
matter so considered and the action
taken with respect thereto shall be filed
with the Commission. These reports
-need not disclose the identity of parties
that propose actions, or the identity of
parties that participated in the
discussions of any particular matter.

(b) The reports subject to paragraph
(a) of this section shall be filed with the
Commission within 30 days after such
meetings and shall be certified as to
accuracy and completeness by the
Conference Chairman, Secretary, or
other official. :
(c) No report need be filed under

" paragraph (a) of this section with
respect to any discussion of or action
taken with regard to rates that, if
adopted, would be required to be
published in a tariff on file with the
Commission. This reporting exemption
*does not apply to discussions involving
general rate policy, general rate
-changes, the opening or closing of rates,
.or. discussions involving items, that, if -

“adopted, would be required to be

-publighed in other tariff sections as

sp in Part 550 of this chapter. .

tees of the parties authorized to ~

§ 560.704 Filing of reports on admissions,
withdrawals, and expulsions.

(a) Prompt notice of admission to

‘'membership to a conference shall be

furnished to the Commission and no
admission shall be effective prior to the
postmark date of such notice.

(b) Advice of any denial of admlssmn
to membership, together with a
statement of the reasons therefor, shall .
be furnished promptly to the
Commission.

(c) Notice of withdrawal of any party
shall be furnished promptly to the
Commission.

(d) No expulsion shall become
effective until a detailed statement

- setting forth the reason or reasons

therefor has been furnished the expelled
member and a copy of such notification
submitted to the Commission.

Subpart H—{Reserved]

Subpart |—Penaities v

§ 560.901 Failure to file agreements.
Any common carrier by water in
interstate commerce or other person

subject to the Act entering into or

carrying out an agreement subject to the

Act which has not been filed with and -
approved, or has not been exempted by
the Commission is in violation of section
15 of the Act and this part and subject to
penalties of up to $1000 for each day

_ such violation continues.

§ 560.902- Fallure to file reports.
Compliance is mandatory and failure:
to file the reports required by this part
may result in disapproval of agreements
under section 15 of the Act or penalties
of up to $100 for each day of such
default under section 21 of the Act.

§ 560.903 Faisification of reports.
Knowing falsification of any report
required by the Act or this partis a
violation of the rules of this part and is
subject to the penalties set forth in

section 21 of the Act and may be subject :

to the criminal penalties provided in 18
U.S.C. 1001.

Subpart J—Paperwork Reduction

§ 560.991  OMB control numbers asslgned
pursuant to the Paperwork Reduction Act.
This section displays the control
numbers assigned to information
collection requirements of the

‘Commission in this part by the Office of

Management and Budget pursuant to the

Paperwork Reduction Act of 1980, Pub.
L. 96-511. The Commission intends that
this part comply with the requirements -

of section 3507(f) of the Paperwork

“Reduction Act, which requires that

agencies display a current control”

umber assigned by the Director of the
S‘&c;lof Management and Budget
(O for each agency information
collection requirement:

[CODES TO BE ASSIGNED BY OMB|

By the Commission...,
Joseph C. Polking, '
Secretary.
|FR Doc. 87-10005 Filed 5—1—87 8.46 aml
BILLING CODE §730-01-4 .
, i

OEPARTMENT OF DEFENSE

48 CFR Pam 204, 205, 206, 219 and
252

Department of Defense Federal
Acquisition Reguiation Suppiement;
Impiementation of Section 1207 ot
Pub. L. 99-661; Set-Asides for Small
Disadvantaged Business Concemns

AGENCY: Department of Defense (DoD) -
ACTION: Notice of Intent to develop a -
proposed rule to help achieve a goal of -
awarding 5 percent of contract dollars to
small disadvantaged businesses.

SUMMARY; The Defense Acquisition -
Regulatory (DAR) Council invites public
comment concerning the development of
procurement methods to be used to
implement section 1207 of the National :
Defense Authorization Act for Fiscal
Year 1987 (Pub. L. 99-661), entitled
“Contract Goal for Minorities.”

DATES: Comments should be submitted
in writing to the DAR Council at the ~
address shown below no later than June

- 3, 1987, to be considered in the

formulation of a proposed rule. Please -
cite DAR Case 87-33 in all
correspondence related to this issue.
ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, ATTN: .

" Mr. Charles W. Lloyd, Executive

Secretary, ODASD (P) DARS, ¢/o OASD
(P&L) (M&RS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive .
Secretary, DAR Council, (202) 697-7266.

SUPPLEMENTARY INFORMATION: -
A. Background :

The DAR Council is publishing an
interim rule appearing elsewhere in this

"Federal Register to implement section

1207 of Pub. L. 99-661. That interim rule
requires that contracting officers set
aside acquisitions, other than small
purchases conducted under procedures
of Federal Acquisition Regulation (FAR)
Part 13, for exclusive competition among
Small Disadvantaged Business (SDB)
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_conceips. whegever the contracting

officer determinas that offers can be

anligy from two or more SDB:- -
cor, nd thatthe contract ewsed: -
pri t exceed fair mkntpdu

by more than 10 percent.

Public comments are invited
concerning other procurement mefhods
which can reasonably be used to attain
the objective above. Presently, the DAR
Council is considering twe additionad
procedures set out balow which may. .
form the basis of an additional proposed
rule on this. topis; tentatively set for -
publication on or about June 12, 1987.
The fiist proposel would embllsh. -
under authority of “exception five" of
the Competition in Cantracting Act:.
(CICA), 10-U.8.C. 2304{c)(5). entitled
“Authonized 0r Required by Statute™ by
FAR 6.302-§, g progedure whereby
direct award-could be made to an SDB -
firm, without providing for full and open
compumu{up-mimd by Section :-
1207}, in thoes circumstances where & .
market survey and s “sources eoucht"
CBD notice identiffed-only one .
responsible SDB concern which could.
fulfill DoD"s requirements. Use of the
authority would be limited to those-
circumstances where SDB get-aside
criteria are not met, where realistic
pricing is possible (e.g., through cost and
data, or otherwise) and whera_

iout full and open. ‘
n is neceuary to achleve thn

A second proposal under
consideration involves establishing a 10
percent preference differential for SDB
concerns in ceitain sealed bid
competitive acquisitions, when the
preference is determined necessary to
attain the 5 percent goal. Under this
procedure, award would be made to an
otherwise responsible SDB concern
whose bid is within 10 percent of the
low offeror’s bid. Consideration is being
given to extending this procedure for use
in competitive negotiated acquisitions
where source selection will be based
primarily on price. However, the
procedure would not be utilized in
acquisitions involving partial or Labor
Surplus Area set-asides, or small :
purchases under FAR Part 13.
Consideration is presently being given
to the criteria for application of the
preference differential and whether it
should be employed only when
acquisitions are totally unrestricted.
Charles W. Lloyd,

Executive Secretary, Defease Acquisition

Regulatory Council.

{FR Doc. 87-10100 Filed 5-1-87; 8:45 am}
010-01-28

VETERANS ADMINISTHAT'ON
49 CFR Part 819 -

Acqmmmmsm
Business Concerms  ©

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The Veterans Administration ...

(VA) is issuing a proposed rule to the
Veterans Administration Acquisition
Regulation (VAAR). The proposed rule
addresses the procedure for processing
Small Business Administration
Certificate of Competency appeals and
includes Administration Certificate of
Competency appeals and includes .
additional language to increase the
emphasis on giving Vietnam era and
disabled veteran-owned firms every
opportunity to participate in selling .
items and services to the VA.
DATES; Written comments must be -
submitted no later than June 3., 1987, for
consideration in the final regulation. The
final regulation will be effective upon
approval.’

ADORESS: Interested persons are invited
to submit writtem comments, suggestions
or objections to the Administrator of
Veterans Affairs (271A), Veterans
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420. All written
comments will be available for public
inspection only in the Veterans Services
Unit, room 132 of the above address,
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday (except - -
holidays} until June 17, 1987. . .

FOR FURTHER INFORMATION CONTACT:
Thomas A. Hamilton, Supply
Management Representative, Policy
Division, Office of Procurement and
Supply (91A). (202) 233-3882.

SUPPLEMENTARY INFORMATION:

1. Background

This proposed rule includes regulatory
revisions by providing internal
procedures for processing Small
Business Administration Certificate of
Competency appeals and providing_
additional language to give the Vietnam
era and disabled veteran-owned firms
every:opportunity to participate in VA
busmess opportunities.

i Exocuuve Order 12291

This proposed rule has been reviewed
in conjunction with Executive Order - .
12291, Federal Regulahon. and has been
determined not to be a “major rule as
defined therein.

1L Regulatory Flexibility Act (RFA)

Because this proposed rule does not
come within the term “rule” as defined
in the RFA (5 U.S.C. 801(2)). it is not
subject to the requirements of that Act.
In any case, this change will not have a
significant impact on a substantial
number of small entities because the
provisions |mplemem the requirements
of the Competition in Contracting Act
(CICA) as required by the Federal
Acquisition Regulation (FAR). The
provisions are primarily internal
procedures which will not impact the
private sector.

IV. Paperwork Reduction Act.

" This proposed rule requires no

additional information collection or

recordkeeping requirement upon the.

public. ) o

List of Subjects in 48 CFR Part 819 .
Government procurement.” '
Approved: April 27, 1967,

Thomas K. Turnags, .

Admummnm :

Part 819 of title 48 of the Code of

'Federal Regulations is proposed to be

amended as follows:

PART 819—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

1. The authority citation for Part 819

. continues to read as follows:

Authority: 38 U.S.C. 210 and 40 U.S.C.
486(c). .

2. Subpart 819.8, consisting of 819.602-
3, is added to read as follows:

Subpart 819.6—Certificates of
Competency and Determinations of
Eligibility

819.602-3 Appealing Smaill Business
Administration’'s decision to issue
Certiticates of Competency.

Formal VA appeals of an initial
concurrence by the SBA Central Office .
in an SBA Regional Office decision to
issue a (CoC) Certificate of Competency
will be processed as follows:

(a) When the contracting officer
believes that the VA should formally
appeal the concurrence by the SBA :
Central Office in an SBA Regional
Office decision to issue a CoC, the
contracting officer will so notify the :
Director. Office of Procurement and
Supply (93B) in writing within five -
business days after receipt of the SBA
Central Office's written confirmation of
its determination. Within ten business
days of the contracting officer's receipt
of the SBA's written confirmation {or




VL PRO-MARK, INC. B |
Consulting/Research ' : : ,
June 1, 1987

Defense Acquisition Regulatory
Council

ATTN: Mr. Charles W. Lloyd,

. Executive Secretary .

ODASD(P )DARS

c/o OASD(P&L) (M&RS)

Room 3C841 .

The Pentagon '

Washington, D.C. 20301-3062

Reference: DAR Case 87-33
Dear Mr. Lloyd:

Ilam sdbmitting comments pertaining to the interim rules
published in the May 4, 1987, Federal Register to implement
Section 1207 of Pub.L.99-661. : ' _

My comments are based on my experiences as the President and
Chief Executive Officer of an SBA 8(a) certified firm that has
competed for and performed government:contracts. I support the
intent of Pub.L.99-661 and I offer these comments with the hope’
of making the 1mp1ementat10n of this- law -productive for all who
are 1nvolved

First, it is crucial that an aggressive policy and effort is
established to identify and determine the availability of small
disadvantaged business concerns. The proposed rule calls for the
contracting officer to determine--based on the rule of two--the
existence of two or more capable SDB firms. My experience leads
me to suggest that other experienced SDB advocates should be
involved ‘in making this determination. Contracting officers
'should be required to make their determination based on specific
input from appropriate Office of Small Business Utilization
(OSDBU) .personnel and procurement outreach technical assistance
providers.

Second, the def1n1t10n of who can challenge and/or protest
the set aside process needs to be looked at more carefully and
closely. This is necessary in order to prevent frivolous
challenges and protests that will result in a delaying tactic to
discourage contracting officers to set aside procurements. .
Interested parties who can challenge and/or protest should be
limited to qualified SDB offerors. There should be time frames .
for processing the challenges and/or protests that are short
enough to avoid delaying the procurement. And there should be

Eastover Bank Building + 120N.Congress ' « Suite 605
Jackson, Mississippi 39201 - (601)352_-0161
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Defense Acquistion Regulatory Council
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June 1, 1987

penalltles imposed on frivolous protestors to discourage use of
challenges and protest as delaying tactlcs.

Third, specific limitations should be placed on the amount
of subcontracting allowed under Section 1207 of Pub.L.99-661.
The intent of this law is to increase economic activity in the
small disadvantaged business community. As a result, they should
be required to perform from 55 to 75 percent of the work
themselves. However, to encourage networking and joint ventures
among minority businesses this limitation should be waived if the
subcontract is with another qualified small disadvantaged
business.

Any finally, there should be some distinction made between
the SBA 8(a) program and this DoD program. The size of many
minority firms is unrealistically inflated by the revenues they
are earning in the 8(a) program. In order to expand the base of
eligible firms who can take advantage of this program it is
important that revenues obtained as a result of participating in
the 8(a) program are not counted.

I appreciate this opportunity to offer these comments and I
would like to continue to be informed about your efforts to
implement this most important law.

Sincerely,

_ 7, Cﬁgé;——\
Leslie G. Range

President
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The National Association of.Minority Petroleuvaealers, InE.
(NAMPD), is a ffade association éstabLished to promote the
business welfare of petroleum distribution firms owned by racial
and ethnic minority group member; across the country.

.Among its ponstituency are a number of compénies which pro-
vide, or have provided, petroteUm products to ag;ncies of the
federal government under both competitive and Section 8(a) contract-
ing procedures, specifically through the coordinating function of
the Defense Fuel Supply Center,‘Defense Logistics Agency.

NAMPD welcomes this opportunity to comment on the development
of procurement methods (52 F.R. 16289) to be used in implementing
Section 1207 of P.L. 99-661, NationaL-Defense Authorization Act of
1987, particularly as such proposals may relate to minority oil
dealers.

DAR Council's first proposal would allow direct award to é
small disadvantaged business (SDB), as a sole source, where "only

one responsible SDB concern which could fulfill DoD'slrequirements"

~can be identified, and then, only where "necessary to achieve the

S percent goal."

First, and most important[y, it is NAMPD's position that, to
the extent feasible, the 5 percent goal be%achieved through equita-
ble distributidn of-confracting;opportunit{es throughout DoD. For
example, minim%l»S percent goaté};ﬁould7bé’assighéd each of the
four areas of procufeménf, rdseérch and deQelopméht, military;

construction, and operation and maintenance. Likewise parity should :



<.

. be eﬁcouraged among '"basic" procurement units, such as Defense
Fuel Supply Center, Defense General Supply Center, and Defense Per-
sonnel.Support Center. Assumﬁng some basic procurement units
- actually exceed their individual 5 percent goéls in a given fiscal
year, ihe excess should not be fiéﬁred in DoD's overall 5 percent
goal, where goals of other basic procurement units remain largely
unmet. By establishing a department-level entity capable of monitor-
the progress of, and results achieved by, basic procurement units,
the integrity of the Section 1207 program can be maintained, and
DoD should be able to assure that no business sector having respon-
sible SDB concerns would remain underutilized with respect to the
dollar value of contract actions under Section 1207.
The proposed sole source SDB contracting procedure should not
. be employed merely as a stand-by measure to achieve the 5 percent
goal. Particular}y among acquisitions centered on geographical
commercial market areas (CMAs)- such as DFSC's ground fuels pro-
gram= a number of responsible SDBs Qirtuat[y would Be denied access
to the Section 1207 program, solely for reason that tﬁey are lLocated
in CMAs having no other SDBs to trigger the "ruLe of two." NAMPD
suggests that the sole source procedure_might‘be extended to such
sjfuations, given adequate safeguards to preQenf its abuse,,
DAR CoUnciL's.sécond prbposal would allow a 10 percent brefér-
ence differentfal for SbhB cohcerné under sealed bid competitive |
~acquisitions where "necessar&'to attéin the S;percent goél." As a

"general statement, NAMPD supports .this methodology. Certainly, it



- would appear fo provide greater overaLL access to Section 1207
‘ contracting opportunities than would any "rule of two" concept.
While the "rule of two" necessarily locks two or more SDBs into a
‘process in which only oné can brevail, the instant proposal does
not presume ihvotvement of a second SDB bidder. I% applied to a
“fair propdriion of competitive:soLicitations, it is much more LikéLyr
that Section i207 contract actions will be spread over a greatef
number of small disadvantaged businesses. Additionally, there does
not appear to be any significanf acquisition cost consideration
between the preference differential and "rule of two" contracting
procedures.

NAMPD currently takes no position on the extension of this

procedure to competitive negotiated acquisitions where source selec-

» tion will be based primarily on price.
‘ DAR Council may anticipate supplemental responses from
NAMPD, and, in particular, with regard to the interim rule pubLish-'
ed at 52 F.R. 16263.
Respectfully submitted,

Q. (D0

; bert 0. Welch
President

E . D0 tpoal—

ulius E. Mensah - o :
General Counsel

Dated: June 2, 1987




WILLIAM W. BENNETT, JR.
ALFREDA ROBINSON

BENNETT & ROBINSON
ATTORNEYS AT LAW
SUITE 1102
1726 M STREET NW.
WASHINGTON, DC. 20036

June 3, 1987

Hand-delivered

‘Defense Acquisition Requlatory Council

Attn:  Mr. Charles W. Lloyd
Executive Secretary

ODASD (P)DARS _

c/o0 OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 87-33

Dear Mr. Lloyd:

We are pleased to submit these comments to the Department of
Defense ("DoD") in response to its May 4th Federal Register
Notice of Intent to publish a proposed rule concerning
procurement methods other than set aside competition methods to
attain the 5 percent goal established in Section 1207 of P.L.
99-661. It is essential that DoD publish and promulgate such a
rule if the 5 percent goal for participation by Small
Disadvantaged Businesses ("SDB") in DoD procurements in fiscal
years 1987, 1988 and 1989 is to become a reality.

DoD itself recognized the need to initiate a rulemaking to .
develop innovative tools that contracting officers would use to
attain the 5 percent goal when in its own policy statement of

‘March 24, 1987, Deputy Secretary of Defense William K. Taft

lamented that "[i]ln spite of all the initiatives we implemented

‘during FY 1986, we did not come close to attaining the five
‘percent goal. I remain firmly convinced that the Department can
-and should do more to increase the participation of small

. disadvantaged businesses in Defense procurement and research." .

Not only "should" DoD do more to increase the participation of

- SBDs in defense procurement and research, but it must do so.

~In Section 1207,VCongfess hasjdelegated to thé Secretary of
Defense, the power to exercise vast discretion to implement a

202/457-0602
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procurement program of "less than full and open competition
procedures..." to facilitate achievement of the 5 percent goal.
The delegation of power by the Congress is a mandate that such
power be used. Congress granted the Secretary of Defense vast
discretion to design-and operate such a procurement program. A
DoD is well served, then, to initiate an informal rulemaking to
promulgate procedures by which that vast discretion will be .
guided. The need for a proposed rule that allows a contracting
officer to use other than full competitive measures to atta1n
the 5 percent goal is evident and paramount.

Commonly, in military construction contracts, performance
and payment bonds are required, and bid bonds may also be
specified in the invitation for bid. These are facets of full
competition in such military construction procurements which
must be reexamined with regard to Section 1207 if the 5 percent
goal is to become more than a mirage for SDBs in the
construction business.

- One major problem small disadvantaged construction companies
experience is that of bonding. Many of them have not been able
to comply with the bonding provisions in invitations for bid and
contracts because surety companies have imposed exacting
requirements of financial indemnity and historical experience
which many small disadvantaged construction companies are not
able to meet. It does no good for a small construction company
to be awarded a construction contract from DoD if that
contractor cannot obtain the bonding necessary to perform the
contract.

In its proposed rule, DoD should address bond waiver
reqgulations, contract segmentation procedures, and letters of
credit requlations. There should be other creative means of
eliminating bonding as an impediment to DoD's attaining the 5
percent goal established in P.L. 99-661. Pursuant to Section
1207(g) (4)(B), after such programs have been put into effect,
DoD should report to the public and to Congress on the 1mpact
if any, which the use of innovative techniques for removing the
bonding obstacle has had on the successful performance of
military construction projects.

:A second major problem SDBs face is that of obtaining
initial working capital to finance performance of construction
and other contracts. Innovative means of providing the advance
payments mandated in Section 1207(e)(2) of P.L. 99-661 must be
explored in the proposed rulemaking. Further, DoD should
examine the assurances it may give a potential private lender
during the post-contract award phase to.facilitate private
lending :to an SDB. 1In this regard, it is crucial that DoD
involve the banking community in the rule promulgation process.
Finally, in meeting its responsibilities under Section 1207(c)-
to provide technical assistance to SDBs, DoD should solicit
actively and encourage the participation of members of the



banking industry in this process, including convening joint
conferences among banking associations and small defense
contractors.

We also encourage DoD to initiate a rulemaking to establish
procedures for awardlng contracts to a SDB when, after
appropriate market review, it is determined by a contracting
officer that only one SDB is available and responsible to
perform a particular procurement. Such a proposed rule is
consistent with the underlying purposes of Section 1207.

Long-term purposes of Section 1207 are to expand, deepen and
preserve full and free competition, and thereby to assure the
economic well-being of this Nation by encouraging the

‘development of active and potential business capacity among the

small disadvantaged business sector of our economy. These
purposes are nullified when a contract is denied the small
disadvantaged business community simply because only one
responsible SDB is available for a particular procurement.

There may be sectors of the DoD contracting market in which SDBs
in recernit years have not entered. Yet, there may be 1nd1v1duals
in academia and in the business community, who, in coémbination,
may have the technical expertise and business acumen to form and
operate an enterprise which could responsibly perform a DoD
contract in market sectors where no SDB has participated
previously.

The importance of market diversification and of the
development of new competitors to the economic well-being of the
Nation, cannot be denied. A requlation which encourages
diversification and formation of new responsible competitors in
the small disadvantaged business community should be given
serious consideration. Therefore, we encourage DoD to publish
for comment a rule which would allow a contracting officer to
award a contract to a SDB when it is the only respon51b1e SDB
available to perform a particular procurement.

In the history of this Nation, the military services have
been at the forefront of expanding opportunities for all
American citizens. By initiating a rulemaking to promulgate
rules that will permit contracting officers to use other than
full and open competition techniques to meet the 5 percent goal

" -established in Section 1207 of P.L. 99-661, the military"

services will again be at the forefront of expanding o
opportunities for American citizens and of assuring the economic
well being of the Nation by developing competitors among the
small disadvantaged business community.

é;;gperely,

//J% A

Wil 1a£%aT///
for the Firm

WWB/md
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Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

Re: DAR Case 87-33; Notice of Intent to Develop a
Proposed Rule '

Dear Mr. Lloyd:

. ' These comments are submitted on behalf of Wardoco, Inc.
and Tri-Continental Industries, Inc., two minority-owned fuel. oil
resellers currently certified to participate in SBA's Section
8(a) Program. These firms wish to comment on one proposal con-
tained in the "Notice of Intent to develop a proposed rule to
help achieve a goal of awarding 5 percent of contract dollars to
small disadvantaged businesses." 52 Fed. Reg. 16289-90 (May 4,
1987) ("NOI"). Specifically, the NOI's second proposal estab-
lishes a 10 percent differential for Small Disadvantaged Business
("SDB") concerns in certain sealed bid competitive procurements.
Since this proposal could yield significant benefits for minority
fuel o0il vendors, both Wardoco and Tri-Continental advocate: its
adoption. » : ' o

: Presently there are few, if any, awards by the Defense
Fuel Supply Center (DFSC) to minority fuel oil vendors on either
an 8(a) or non-8(a) basis. This situation results from applica-
tion ‘of the so-called "non-manufacturer rule," 13 C.F.R. § 121.5,
which requires that recipients of "reserved" contracts that are
not manufacturers supply the product of small manufacturers.
Unfortunately, there are few, if any, small refiners (defined as
less ithan 50,000 b/d capacity) geographically accessible to loca-
tions where minority fuel oil resellers could sell home heating
oil or gasoline to DFSC Posts, Camps and Stations facilities.
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While there are some small refiners who can supply certain bulk
fuels to DFSC, the fact that there have been only one or two 8(a)
bulk fuels contracts nationwide in the past several years speaks
for itself.

SBA recognized the impossible constraints imposed on
8(a) oil firms by the non-manufacturer rule when it passed an
emergency waiver from the rule for 8(a) fuel o0il resellers to the
Posts, Camps & Stations market of DFSC in August, 1984. With the
lapsing of this emergency waiver -- and the concomitant return of
the non-manufacturer rule's restrictions -- the number of awards
to minority fuel oil vendors has dropped precipitously.

Through its reference to open competitive procurements,
the NOI's second proposal recognizes that SDBs should not be sub-
jected to the non-manufacturer rule. Wardoco and Tri-Continental
strongly urge that this feature of the NOI remain unchanged.
Additionally, DoD should require that open procurements be
awarded to a Small Disadvantaged Business if its offer is within
10 percent of the lowest bid. As currently structured, the NOI
puts too much discretion in the hands of the contracting offices.

Since the May 4th Federal Register notice is merely a
"Notice of Intent to develop a proposed rule", we reserve the
right to supplement these comments. The second proposal con-
tained in the May 4th notice, however, should be issued in its
proposed form.

Sincerely, :
Leslie H. Lepow .

'LHL/c]



INSPECTOR GENERAL
DEPARTMENT OF DEFENSE

400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202

and Oversight MAY 12 1987

MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION
REGULATORY COUNCIL :

SUBJECT: Defense Acquisition Regulation Case Number 87-33,
Implementation of Section 1207 of Public Law 99-661;
_Set-Asides,for Small Disadvantaged Business Concerns

We have reviewed your interim rule amending Parts 204,
205, 206, 219, and 252 under the subject Defense Acquisition
Regulation Case. We believe it adequately implements the
requirements under Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." -

We have also reviewed your notice of intent to develop a
proposed rule with two additional procedures for achieving the
goal of awarding 5 percent of contract dollars to Small

' Disadvantaged Business (SDB) concerns. The procedures would
enable the contracting officer to award a contract to a SDB
concern where (a) only one qualified SDB source is available,

~or (b) a qualified SDB concern is within 10 percent of the low
offeror's bid in a source selection based primarily on price.
Both of the proposed procedures appear acceptable under

Section 1207. However, we would like to defer further comments
until the proposed rule has been drafted.

We appreciate;the opportunity to comment on this matter.

James H. Curry
AssisEant Inspector Ge
for Audlt Policy and Over51ght
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52 . WEAPON-SYSTEM SUBCONTRACTING WEAPON-SYSTEM SUBCONTRACTING vo
DunN ENGINEERING ASs0CIATES, INC., In our . Hors rree “Lo necomblish i .
. ; supply contracts, contrnetors agree “to accomplish the maximum nt .
Mr. W H Cambridge, Mass., April 30, 1958. of subcontracting to small business concerns that the contractor finds t - ’
T. WILLIAM ZIOLADAY, .. sistent with efficicnt perforiunnee’ of his contract., s -
Special Assistant for Guided Missiles to the Secretary of Defense, However, the final decision is one which must be left to the contractor, (it * "

Department of Defense, Washington, D.C.

Dear Mr. Houapar: In an address delivered at a meeting of the Socicty of
Automotive Engineers early in April you observed that you %avor more trained
engineers as the best way to heat the overtime problem. The intent of this letter
is to present one small company’s reaction to your obscrvation. .
I believe that the additional trained engineers you scck are actually available X
to the Defense Department at the present time. 1 have attempted below to S
o
DEAR SIRS

show the foundation for this belief.
My company has a group of highly qualified and able engineers performing
research and development work in the electronics and electromechanical fields, .
THESE AETTERS ARE OvER 30 YEARS OLD,
AvD YET THE OVERTIME PROBAEM STiah,
EXISTS ToDay,

sy e e o mile gudene. Ou, il kL i i o
MANY oriTy KnGinEERS Sven AS MYSELE
Qourd BE USED As ConsSunTANTS AS

in the position of being too small for most prime contracts and therefore must
S UBCONTRACTOR S, To Prime CoNTRACTOR S,

the responsibility for contract performance. -
Sincerely yours,
G. C. BANNERMAN,
Director for I’rocurement Folicy,

seek work from the large prime contractors. But, in spite of the fact that we
have been very. diligent in our efforts to make the talents of a group of well-
trained enginecrs available to prime contractors with ‘‘overtime. problems,”” we
have becn seeking, more than getting. I do not believe that we are alone in
this predicament. o Co
In October 1957, due to a rapidly dwindling backlog of defense work, we found
it necessary to discharge 20 employces, one-third of our total force. Eight of
them were graduates of one of the top engineering schools in the world, excellently
trained young engincers showing tremendous future promise. None of these
employees wanted to leave. 'None were released for incompetence. All had
been very carefully screened before being hired and were well-qualified parts of
a emoothly functioning organization doing what we have been told was an excel-
slent job for defense. - Some of them exercised options to buy stock ir the corpora-e
etion on the day they weré leaving. - Some expressed.a desire to return when the ¢
eempsany is able to take them back. All had faith in the company’s future. .
& Some of the released engineers, in seeking new jobs, went to extraordinary

e lengths to avoid goin? to work for another company doing defense work, fom
fear of a repedition of the experience with us. Those who did go to defense
jobs went to larger companies in this area, the very same companies which we
have been soliciting for some time, and found themsclves in organizations with
the “overtime problem.” In other words, they left a company which they did
not want to leave, but which was unable to sell their services on a subcontract
basis, to go to companies which held large prime contracts but were unwilling
to let go of any portion which could be done inside with overtime help. The
overtime problem appears to be one which, in many instances, the prime con-
tractors have encountered by choice, not necessity. .

We now have approximately .one-third of our engineering group working on
in-the-house projects, much nore effort than we can long sustain on such projects.
These are trained engincers, qualified, far above the average, for research and
development work on missile programs. :

Here, and in other small organizations like our own, are the trained engineers
available to alleviate the overtime problem, if the Defense Department and its
prime contractors can find a way to make use of them. I am convinced that
something can and should be done about it. :

Sincerely, - i

JosepH M. DUNN, President.

OFFICE OF THE A@SISTANT SECRETARY OF DEFENSE,
Washington, D.C., May 19, 1968.

Mr. JosepA DuNN,
Presitient, Dunn Engineering- Associates, Inc.,
Cambridge, Mass.

Dear MRr. Dunn: This is in reply to your letter of April 30, addressed to Mr.
Holaday, concerning the availability of trained engineers.

We have instituted controls of overtime and shift premium pay chargeable to
the Government, which we believe now have the effect of eliminating excesses of
such premium costs. If such controls mean that more engineers must be put on

the job to avoid overtime, prime contractors and upper tier subcontractors can
either hire engincers or subcontract to firms such as yours.

EXAMPLE: AtrosPace Co,, In hos ANGELES,CAUF:
HAs A 1 Bisaron DosrArR YEARKY CovTRACT
7o Do ENGINEERING WorRK Fik THE AIR FoRcE |
AcrospacE Does ABouT R Minkioy DorkAR

WorTH of- ConTRACTING 70 MINORITY SMAKL,
BusINESSe PubLic kAW T9-066/ SECTION 120

SPECIFIES 5% ON ConNTRACTS .

| Bikk1oN x 5% = SO MikhioN Doiipes
IN ORDER THAT AEROSPACE MEET THAT
GORL OF 50 MIkkioN DOKAARS ,

IT Wourd SEEm APPROPRIATE To UTILIZE
UNRITY KNGINEERING FIRMS AS

SUBCONTRACTORS , 1o A GREATER DEGREE,
SINCERELY  YouRS

Wil 4. fups
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_Morin Industries, Inc.
- | P.O. Box 15585

Colorado Springs, CO 80935
“ Phone (303) 597-1201

May 12, 1987

Defence Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary _

ODASD (P) - DARS, c/o OASD (P&L) (M&RS)
Room 3C841. : ’
The Pentagon :

Washington, DC 20301-3062

REF: DAR case 87-33

Dear Mr. Lloyd:

We as a Small Disadvantaged Business Concern and are in
support of implementing section 1207 of the National Defence
Authorization Act for Fiscal year 1987, ‘entitled "Contract Goals
for Minorities" to amend the DFARS.

As an SDB we are looking forward to participating in the set

. aside program. We feel that this program will be beneficial to

~. many SDB’s, and enable minorities +to have the opportunity to

develop into a competitive company and compete in the open
market.

We hope that this set aside program will be extended beyond
the 3 vyear 1limit, so that other SDB’s - like ourselves, can
participate in the program.

Inh closing we would like to add that of the two proposals we

feel that both would be beneficial to the set aside program for
SDB’s. '

President
Juan Morin




Atlantic Petroleum Washington, D.C. 20011

_ \\_ Corpora_tion Executive Offices

(202) 526-6784

June 2, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS, c/o OASD (P&L) (M&RS)
The Pentagon, Room 3C841

Washington, D.C. 20301-3062

Hand Delivered

Re: DAR Case 87-33, Comments

Dear Mr. Lloyd:

Set forth below are comments relating to the supplemental proposals to develop
proposed rules to achieve a goal of awarding 5 percent of contract dollars to Small
Disadvantaged Businesses (SDB), 52 FR 85, p.16290.

The first proposal in which only one responsible SDB concern could be identified
to fulfill DOD's requirements should be developed in .accordance with the set
asides procedures established in the Interim Rules.

Exception is taken to the second proposal for "establishing a 10 percent
preference differential for SDB concerns in certain sealed bid competitive
acquisitions when...necessry to attain the 5 percent goal".

.At a minimum the perference should be stated as a 10 percent price differental
as it relates to the Fair Market Price (FMP), and not as it relates to the low

offeror's bid price. In acquisitions in which price is the primary consideration, .
the FMP is the most accurate indicator as to the price for which a commodity -could

" reasonaly be obtained. Establishing a price differential above the low bid price,

will encourage abuses, and may not objectively reflect actual market conditionms.
Arising from economies of scale, a large business can oftentimes bid below the

fair market price, at which a Small:Disadvantgaed Business , could otherwise

acquire \the commodity. In so doing, the preference: differential would be defeated.
A subjective artificial price as established by a large business bidder is ’
meaningless, in that it bears no rational relationship to the marketplace.

As a result thereof, the large business concerns will continue to receive most of
the contract awards, while the SDB concerns for whose benefit the law.was enacted,
receive nothing. : _ :

Moreover, the preference proposal should not be established in lieu of the set.
asides provisions, which reserves.contraét opportunities for exclusive competition
by SDB. concerns. The preference proposal should only be utilized as a last resort,
if at all, and not as an alternative, or discretionary elective to the set aside

401 Farragut Street, N.E.
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Mr. Charles W. Lloyd
Page 2
¢ June 2, 1987

procedures. To do otherwise, is to effectively nullify the intent and the letter
of the National Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661),
"Coritract Goal for Minorities". .

I trust that the foregoing will be considered in developing the proposed rules.
Cordially,

7 A AU

Ms. R.S. Hill,
Chief Executive Officer
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:,--—- TRESP Assoclates, inc.

' Automated Data Processing ® Management Services ¢ Hoaearoh and Development

June 1, 1987 : REGISTERED MAIL
RETURN RECEIPT REQUESTED

Defense Acquisition Regulatory:Council,
Attn: Mr. Charles W. Lloyd,

Executive Secretary, ODASD (P) DARS,

c/o OASD, (P&L)(M&RS), Room 3C841,

The Pentagon,

Washington, DC 20301-3062

Reference: DAR Case 87=-33
Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on its aggres-
sive efforto to implemant Saction 1207 af +tha National Defense
Authorization Act £for Figcal Year 1987 (Publiec Law 99-661),
entitled "Contract Goal for Minorities." We, at Tresp Associates,
believe that the proposed regulations publ;shed in the Federal
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly
a gtep in the right direction, We support your proposed
implementation regulations with few exceptions, and submit the
‘ following comments for your congideration:

ISSUE:

(1) The. Rule of Two: The interim rule establishes a "rule of
two (ROT)" regarding set-asides for Small stadvantaged Business
(SDB) concerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set aside
for =small businesses as a clasa. "...Specifically, whenever a
contracting officer determines that competition can be expected to
result between two or more S8DB concerns, and that there is
‘reasonable expectation that the award price will not exceed falr
market price by more than 10 percent, the contracting officer is
directed to reserve the acquisltlon for exclusive competitlcn among
such SDB firms,..."

RECOMMENDATION: The rule of two implementation procedures as
currently  presented gives. the Contracting Officer complete
authority in the ROT process,t and fails to address the role of the
Department's Small and Disadvantaged Business Specialists . (SDBS).
DoD has a cadre of over 700 SDBS who have done an outstanding job
in the implementation of other legislation; Public Law 85-507, as
an example, Therefore, we recommend that the regulations:  be
written to mandate active particlpation on the part of the SDBS: and

TREGP Assoclates, Inc., 4900 Seminary Road, Sulte 700, Alexandna. VA 22311
(703) 845-9400
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the Contracting Officer in rule of two decisions, We,fgel that

the foregoing will result in more balanced and unbiassed ROT
opinions. ‘

ISSUE:

2, Protesting small disadvantaged business representation.
Paragraph 219,302 (8-70) found at 16265, states in part, "...(1l)
Any offeror or an interested party, may in connection with a
contract involving award to a S8DB based on preferential consigde-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic" on the
part of that segment of the business community, not qualified to
participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asidesa, should be limited to only
effected parties (i1.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invocked in those cases where frivolity 1s determined. Definite
time frames should also be established with each step of the pro-
test process.

ISSUE:

(3) Subcontracting under SDB set asides. The proposed
requlations do not address the degree of subcontracting to minority
business concerns under Sectzon 1207 or the Statute.

RECOMMENDATION:

In those cases where subcontradtlng opportunities exist, we

- recommend that the successful prime SDB offerors be required to

award a mandatory percentage of such subcontracts to qualified
minority business firms. You may wish to conasider language s8imilar
to that contained in Section 211 of Public Law 95507. This will
encourage networking among the Minority Business Enterprises. '
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Again, DoD is to be commended for its work in the various socio-
economic programs, and if Tresp -Asgsociates can be of any
assistance to you, please do not hesitate to contact me.

Very truly yours,

F. MADISON
Vice¥President
Corporate Affairs
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NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

806 15th Street, NW. ¢ Suite 340 o Washington, D.C. 20005 e (202) 347 8259

June 3, 1987 .

Defense Acquisition'Regulatdry Council

ATTN:

Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS

c/o OASD (P&L)(M&RS)

‘Room 3C841, The Pentagon
~Washington, DC - 20301-3062

Re:v Comments on DAR Case 87-33: DoD's Notice of Intent

to Develop a Proposed Rule to Help Achieve a Goal
~of Awarding Five Percent (5%) of Contract Dollars
to Small Disadvantaged Businesses

Dear Mr. Lloyd:

The following are the  comments of the National

Association of Minority Contractors (NAMC) with regard to
the Department of Defense (DoD) notice of intent to develop
a proposed rule to help achieve a goal of awarding five
percent (5%) of contract dollars to small disadvantaged
businesses. '

Introduction

The National Association of Minority Contractors (NAMC)

is a business trade association established in 1969 to address
the needs and concerns of minority-owned construction firms.
NAMC is the oldest and only organization representing the
"economic interests of +the 60,000 minority construction
contractors nationwide. One of NAMC's primary objectives
"is the increase of procurement opportunities for minority
contractors in the public and private sectors. :

Section 1207 ‘6f, the National Defense Authorization

Act for Fiscal Year 1987 (P.L. 99-661) requires the Department

of

Defense to award five percent (5%) of its contract

" procurement to small disadvantaged businesses. The Defense
Acquisition Regulatory (DAR) Council has already published

an

interim rule to implement Section 1207. ' That interim
rule

requires that contracting - officers set aside

acquisitions, other than small purchases conducted under
procedures of Federal Acquisition Regulation (FAR) Part

13,

for exclusive competition among . Small Disadvantaged

Business (SDB) concerns, whenever the contracting officer
determines that offers can be anticipated from two or more
SDB . concerns and that the contract award price will not

exceed fair market price by more than ten percent (10%).

A FULL SESVICE MEMBERSHIP CONSTRUCTION ASSOCIATION
WORKING FOR A BETTER CONSTRUCTION INDUSTRY
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The Department of Defense now invites public comment
concerning --other procurement methods which can reasonably
be used to attain the five percent (5%) goal. Accordingly,
NAMC submits the following recommendations. '

Recommendation

‘l. Size Standards

It 1is very probable that the DoD will rely heavily

- upon minority concerns already certified as small
disadvantaged businesses under the Small Business
Administration (SBA) 8(a) set-aside program to achieve its
five percent goal. This could be an ill-fated effort,

however, if certain precautions are not taken.

‘Under the 8(a) program a firm is entitled to procure
government contracts which are. set-aside by the various
federal agencies for such purpose. Most of such contracts
are negotiated rather than - bid. This allows minority
contractors to build performance track - records in order
to more smoothly move into the economic malnstream once
they graduate from the 8(a) program.

, Studies conducted by NAMC as well as Senator Lowell
Weicker of the Senate Small Business Committee indicates,
however, that once a firm graduates from the 8(a) program
the contract dollars such firm is able to procure decreases
dramatically. Thus, the "size" of an 8(a) firm is inflated
during the time it is in the SBA program.

ThlS phenomena could present a situation in Wthh the
most capable small disadvantaged firms will not be eligible
to be included in the DoD program during the time period
of the 1legislation because once such firms perform even
one substantial DoD contract they will no longer be considered
"small" by legislative definition. They will, thus, be
unable to bid on any future DoD contracts under the program
and will probably be "graduated" from the 8(a) program.
NAMC recommends, therefore, that for purposes of implementing
Section 1207, contracts procurred under the SBA's 8(a) program
not be counted in determining whether a particular firm
is "small."” Co '

2. Dissemination of Procurement Information

There are several thousand minority contractors in
the construction marketplace which are more than capable,
from both a management and financial standpoint, to perform
DoD contracts. Most of such firms, however, have never
"done business with the Department of Defense, although they
so desire. The reason for this is that such firms are rarely
aware of information regarding specific DoD procurements.
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Although it is true that substantial information is available
regarding DoD procurements, the small disadvantaged business

.person frequently does not know where to find such
‘information. Even when he is able to find such. information,

however, it may be presented in such a context that leads
the minority businessman to believe that he does not have
the time nor the resources to effectively read and analyze
such information. '

Minority contractors need timely, edited DoD procurement
information. NAMC currently publishes Procurement Bulletins
for its members in which public and private sector information
on procurement opportunities is broken down to make it simple
and relevant to the targeted minority firms. NAMC has enjoyed
great success in getting minority firms to respond to such
bulletins. The DoD Office of Small and Disadvantaged Business
Utilization (OSDBU) should work very closely with trade
associations such as NAMC to assure that information on
DoD procurements is properly and effectively disseminated.

3. Availability of Small Disadvantaged Businesses

.DoD's interim rule gives —contracting officers the
authority to determine whether or not offers for acquisitions
will be received from two or more small disadvantaged
businesses. Often, however, the contracting officer is
in no position to determine such information as he has no
knowledge of either the availability or the eligibility
of minority firms which can perform certain work. ‘

NAMC keeps business profiles on thousands of minority

"construction firms nationwide which contain such pertinent

information as the company's gross sales for the past three
(3) years, bonding capacity, years in business, etc. Other
trade associations maintain similar records in other specialty
areas. It is recommended, therefore, that DoD require that

‘a contracting officer may only make a  determination that

two or more SDB's are not available for any given acquisition
only after checking with the national trade association
pertinent to such procurement area of specialty. :

4. Bonding

Under the Miller Act, as amended (40 U.S.C. 270a -
270e), performance and payment bonds, with certain exception,
are required for all United States government - construction

contracts. It is this requirement that has eliminated many
capable minority <contractors from bidding or performing
DoD contracts. Corporate surety companies have simply not

provided bonding to minority firms at anywhere near the
level that they have provided such service for majority-owned
firms. Regardless of the reasons given by the surety
companies for not awarding bonds to minority businesses,
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~ and regardless of reasons perceived by minorities that they

have not received them, the problem is still an inescapable
reality that threatens to impede DoD efforts to. achieving
its five percent small dlsadvantaged business goal. A very
practical solution is emerglng which may resolve much of
the current problem, however. :

A hardly—notlced amendment to the Miller Act authorizes
the use of . individual sureties to award bid, performance
and payment bonds to contractors. These bonds are backed
by individuals rather than corporations. 1Individual sureties
are. not required to be 1listed on the U.S. Treasury List

.yet they are authorized and acceptable to the U.S. Government -

in. almost all cases. Federal Regulation 41 CFR .1. 10 203
dilineates the authorlty and use of these bonds.

During the‘ past year NAMC has been. very successful
in obtaining individual surety bonds for its members.
Although this 1is a 1legal form of bonding, many federal
contracting officers are still not aware of these types

of bonds nor have they ever seen one.. Educating such
contracting officers on a case-by-case basis has sometimes
been an arduous and time-consuming task. . It is recommended

that DoD educate all of its contractlng officers of the
acceptability of individual surety bonds in whatever manner
1t deems fea51ble and effective.

5. The Protest Process

There are several predominantly-white national trade
associations which have opposed any and all government efforts
to bring minority businesses into economic mainstream. . They
often seek to sabatoge on stonewall any government program
which seeks +to facilitate the increased wutilization of
minority businesses. The most-often used tactic is the
administrative legal procedure. ' '

Through their members, such organizations will challenge
or protest an award to a small disadvantaged business in
the administrative arena. Such protest may" take up to two
years to resolve. The minority firm is  not only precluded
from performing the contract but its financial resources
are diluted from the necessity of obtaining legal assistance. .
Most importantly, however, is the fact that many other capable
minority firms are discouraged from bidding on government

jobs, thus fulfilling the intent of protagonist in taking
such action. '

For purposes of implementing Section'1207 NAMC recommends
that the "interested party" which may challenge an award
be limited to qualified small dlsadvantaged business offerors.

A special, expedited process should be designed for dealing

with such protests. A procedure should also be implemented
for summarily dismissing protests which appear on their
face to be frivilous.
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Conclusion

_ NAMC thanks you for' allowing it the . opportunity to
submit comments in this matter. We stand ready to assist
DoD in any possible way to make this program a success.

Very truly yours,

Ao /7%%:1’

‘Ralph C. Thomas, III
Executive Director

RCT:cps
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Defense Acquisition Regulatory Council
ODASD(P) DARS

c/o OAS (P&L)(M&RS)

Room 3C841

The Pentagon

Washington, DC 20301-3062

ATTN: Charles W. Lloyd, Executive Secretary

Dear Mr. Lloyd:

Tighe, Curhan & Piliero represents a number of small, minority
owned firms and has been asked to submit these comments on their
behalf.

Pursuant to the Department of Defense (DOD) "Notice of
Intent to Develop a Proposed Rule to Help Achieve a Goal of
Awarding Five Percent of Contract Dollars to Small Disadvantaged
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit
this written comment concerning the two Defense Acquisition
Regulatory Council (DAR Council) proposals which may form the
basis of a proposed rule on this topic.

The first proposal would establish a procedure whereby
direct award could be made to a small and disadvantaged business
(spB) firm, without providing for full and open competition in
those circumstances where a market survey and a "sources sought"
Commerce Business Daily (CBD) notice identified only one responsible
SDB concern which could fulfill DOD's requirements. The authority
for this proposal is found in exception 5 of the Competition in
‘Contracting Act (CICA), 10 U.S.C. § 2304(c)(5). Use of the
authority would be limited to those circumstances where SDB set-
aside criteria are not met, where realistic pricing is possible
and where award without full and open competition is necessary to
achieve the five percent goal.

The second proposal involves establishing a ten percent
preference differential for SDB concerns in certain sealed bid
competition acquisitions when this preference is determined
necessary to attain the five percent goal. Under this proposal,
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award would be made to an otherwise responsible SDB concern whose
bid is within ten percent of the low offeror's bid.

We support both proposals and would urge the DAR Council to
prepare regulations to implement these proposals. "However, we
believe that the proposals are very narrow and it may be that
other methods should be considered as well in order to increase
the likelihood of achievement of the five percent goal.

With respect to the first proposal, we believe that implemen-
tation of this proposal will assist in achieving the five percent
goal by eliminating, under very limited circumstances, the "rule
of two" requirement for SDB set-asides. We recommend that the
DAR Council authorize this procedure where a "sources sought" CBD
notice identifies only one responsible SDB concern without the
additional requirement for a market survey in all circumstances.
It appears that there may be situations where a notice is published
but a market survey has not been undertaken. Under these circum-
stances, it appears appropriate for the contracting officer to
pursue an SDB set-aside although the CBD'notice identified only
one responsible SDB concern. The proposal, as reflected in the
Notice appears too restrictive to cover these situations.

We support implementation of the second proposal. In addi-
tion, we believe that the five percent goal would be better
fulfilled if this proposal were extended for use in competitive
negotiated acquisitions where source selection is based primarily
on price. Under those circumstances, if an SDB concern's cost
proposal was within ten percent of the low offeror's bid, .the SDB
could be awarded the contract. The intent of the five percent
goal would be better fulfilled by enactment of this proposal and
it would be appropriate to provide a provision parallel to that
proposed for sealed bid competitive negotiated acquisitions where
source selection will be based primarily on price.

Again, we urge the DAR Council to consider other alternatives
that may be implemented in order to fulfill the five percent goal.

Very truly yours,

B

J. PiItero II
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June 1, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33

.ear Mr. Lloyd:

The Associated General Contractors of America regards the interim
regulations implementing Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged
invitation to further abuse of the construction procurement process
and opposes the interim regulations for that, and the following reasons:

1. The "Rule of Two" set-aside for small disadvantaged businesses .
(SDB) is not necessary, nor authorized by Congress, to achieve
the goal of awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

2. The use in military construction procurements of the legislative
" authority to award contracts to SDB firms . at prices that do not
exceed fair market cost by more than 10 percent is not necessary,
nor authorized by Congress, to achieve the goal of awarding 5
- percent. of military constructlon contract dollars: to small dis-
- advantaged bu51nesses.

3. The use}of a "Rule of Two" mechanism as the criteria for establish-
ing SDB:set-asides will force contracting officers to set aside
an 1nord1nate number of military construction projects, far .in
excess of the 5 percent objective. A similar "Rule of Two" mechanism
: used in:small business set-asides resulted in 80% of Defense
. construction contract actions being set a51de in FY 1984.

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS
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.mplementation of SDB Set-Aside Regulations Is Not Necessary Nor
Authorized for Military Construction

Section 1207(e) (3) of the National Defense Authorization Act
for Fiscal Year 1987 provides the Secretary of Defense with authority
to enter into contracts using less than full and open competitive
procedures and to award such contracts to SDB firms at a price in
excess of fair market price by no more than 10 percent only "when
necessary to facilitate achievement of the 5 percent goal." The legis-
lative intent is clear that only when existing resources are inadequate
to achieve the 5 percent objective should the Secretary of Defense
consider using less than full and open competitive procedures such
as set-asides.

While such restrictive procurement procedures may be necessary
to achieve the 5 percent objective in certain classifications of Depart-
ment of Defense procurements, such procedures are clearly not necessary
in military construction. In fiscal year 1985 disadvantaged businesses
were awarded 9 percent of Department of Defense construction contracts
($709 million out of $7.9 billion). Clearly the 5 percent objective
has already been achieved and exceeded through the full and open competi-
tive procurement process for military construction contracts.

Applying the "Rule of Two" SDB set-aside procedures to military
construction procurements is not only not necessary, but clearly not
uthorized by the legislation since such set-asides are not "necessary
o facilitate achievement of the 5 percent goal."

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent
of Fair Market Cost Is Not Necessary Nor Authorized for Military
Construction

Application of the legislative authority to award contracts to

SDB firms . at a price not exceeding fair market cost by more than 10
. percent to military construction procurements is also not authorized

by the legislation since the same condition is placed on that provision
as is placed on the provision allowing the use of procurement procedures
utlllzlng less than full and open competition; that is, the 10 percent
price differential is to be utilized only "when necessary to fac111tate
achlevement of the 5 percent goal."

The routine and arbltrary'use of the 10 percent price differential
provision in military construction procurements will only serve to
increase the cost of construction to the taxpaying public ‘and yet
bear no relatlonshlp to ach1ev1ng the 5 percent objective.

The ten percent allowance -is nothing more than an add-on- cost,
to the detriment -of taxpayers, partlcularly since the definition of
fair market cost contained in the interim regulations is based on
reasonable costs- under normal competitive conditions and not on the

owest possible costs. This definition ignores the market realities
ﬁ:‘ how prices are derived. Fair market prices are exclusively the
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‘roduct of competition. Competition forces business firms to seek
the lowest possible cost methods of producing or providing service.
The fair market price must be one arrived at through competition,
not developed by in-house cost estimates and catalogue prices. The
price estimating methods proposed in the interim regulations are not
subject to pressure from, and conditions in, the marketplace and must
not be used to develop a fair market price. o

The pressures :to exceed the five percent goal are likely to influ-
ence government estimators to inflate their estimates in order to:
provide SDBs with the opportunity to develop a non-competitive price
within the protective ten percent statutory allowance. Not only will
the pressure to inflate the "fair market price" increase the taxpayer's
costs, but the subsequent contract award price submitted by the SDB
in the absence of full and open competition will further increase
the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects

The use of a "Rule of Two" mechanism as the criteria for setting
aside contracts for SDBs will force contracting officers to set aside
contracts in numbers which bear no relationship to the 5 percent ob-
jective. Experience with the existing small business Rule of Two,
as contained in the FAR and the Defense Supplement to the Federal

cquisition Regulation (DFAR), bears evidence to the indiscriminate
‘esults of a "Rule of Two" procedure.

In testimony on the Rule of Two before the House Small Business
Committee last June, the SBA's Chief Counsel for Advocacy stated that
the Rule of Two "is a convenient tool for determining when set-asides
should be made." AGC agrees that contracting officers find the Rule
of Two to be a "coOnvenient tool" for determining when to set aside
procurements for restricted competition -- a "tool" which, in construc-
tion at least, has resulted in a near-compulsion on the part of con-
tracting officers to set aside nearly every construction contract
‘on the agencies' procurement schedule. AGC is confident that exactly
the same abuse will occur with the adoption of the "Rule of Two" for
SDBs; that is, contracting officers will indiscriminately set aside

any and every sollc1tatlon in order to meet and far exceed the
"objective." :

An example of the problem that will result by the luse of the

Rule of Two as the criteria for determining SDB set-asides is the

disproportionate number of contracts for restricted conpetition set

aside by the Defense Department using the existing small business

Rule of Two. In FY 1984, the Defense Department removed 80 percent

of its construction contract actions from the open, competitive market.
. Of 21,188 contract actions, 17,055 were set aside for exclusive bidding -
.by small businesses. - : ’

Contracting officers are delegated the respbnsibility to determine
hich acquisitions should be set aside for SDB participation. Contracting
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fficers are directed, .in Section 219.502-72(a), that in making SDB
set-asides for research and development or architect-engineer acquisi-
tions, there must be a reasonable expectation of obtaining from SDBs
scientific and technological or architectural talent consistent with
the demands of the acquisition. There are construction acquisitions,
as well, in which the complexity of construction demands an adequate
experiential and competency level. Recognition of this is not included

in Section 219.502-72(a), leaving the distinct impression that con-
tracting officers will indiscriminately set a51de v1rtually all construc-
tion sollc1tat10ns.

Section 219.502—72(b)(1) of the interim regulations provides:
that the contracting officer must, in implementation of the Rule of
Two, reserve a solicitation for SDB set-aside procedures if the acquisi-
tion history shows that within the past 12 month period a responsive
bid or offer of at least one responsible SDB concern was within 10
percent of an award price on a previous procurement. This requirement
effectively transforms the anti-competitive "Rule of Two" into an
even more anti-competitive "Rule of One." For example, a contract
awarded under full and open competition at $1 million, might have
5 competitive bidders within 3% of the award price. Yet, the existence
of a non-competitive bid by an SDB firm, 10% over the award price,
would require the contracting officer to set aside similar subsequent
solicitations.

in that SDBs have merely to offer a bid in a highly competitive market-
lace within 10% of what could reasonably be expected to be the award
price. Thus, having established their "credentials!", and their
non-competitiveness, the governmment would then sanction and encourage
this non-competitiveness by setting aside subseguent construction
projects. This proposal is ludicrous and the personification of abuse
of the taxpaying public through the procurement process.

Q + Section 219.502-72(b) (1) is a gilt-edged invitation for abuse

AGC urges that the interim regulations: 1) not be implemented-
on June 1 for military construction procurement; and 2) not be imple-
mented for military construction procurement until .such time as the
Department of Defense conducts an economic impact analysis of the.
regulations in compliance with the Regulatory Flexibility Act of 1980.

Sincerely,

ubert:Beatty '
Executive Vice President

cc: The President of the United States
' . Caspar W. Weinberger, Secretary of Defense
~ James C. Miller, III, Director of Office of Management and Budget
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Mr. Charles Lloyd

Sec, ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Pentagon

Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As a supporter of a Small Disadvantaged Business I am writing to add
my support for the Interim Rule implementing Public Law 99-661. I,
along with many others, appreciate the impact that the 8a program is
having on minority-owned businesses enabling them acess to contracts
that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations; however, the Interim
Rule implementing the law does have some major discrepancies that
could reduce its effectiveness.

The Interim Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program.

Minority MBE 8(a) program "graduates" should be encouraged by DOD to
participate in the DOD goals program. That could be accomplished by
changes to the regulation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1
1807-Sec 7), or to allow some other appropriate increase in
size-levels. :

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.



The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization of the
program,

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts.

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public

Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sincerely,

e

Hossein Molayem



COMPUTER RESOURCES CORPORATION
1335 - 11lth Street, N.W.
Washington, D.C. 20001

August 3, 1987

Mr. Charles Lloyd

Sec, ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Pentagon |

Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an Executive of a Small Disadvantaged Business I am writing to
add my support for the Interim Rule implementing Public Law 99-661.
I, along with many others, appreciate the impact that the 8a program
is having on minority-owned businesses enabling them acess to
contracts that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations, however, the Interim
Rule implementing the law does have some major dlscrepanCLes that
could reduce its effectiveness,

The Inter1m Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program,

Minority MBE 8(a) program "graduates® should be encouraged by DOD to
participate in the DOD goals program. That could be accomplished by
changes to the regulation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1
1807-Sec 7), or to allow some other appropriate increase in
size-levels,

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.



The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization.of the
program.

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts,

The Interim Rule should also include a provision for application to.
contracts let OCONUS. While some contracts fall under local treaty
provisions, requiring participation by foreign corporations, a:
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sinceraly,

Wilbert J. Le

President
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Mr. Charles Lloyd
Sec, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

- Pentagon

Washington, D.C. 20301-3082
Dear Mr. Lloyad:

As a supporter of a Small Disadvantaged Business I am writing to add
my support for the Interim Rule implementing Public Law 99-661. I,
along with many others, appreciate the impact that the 8a program is
having on minority-owned businesses enabling them acess to contracts
that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporatlons- however, the Interim
Rule implementing the law does have some major d1screpanc1es that
could reduce its effectiveness,

The Interim Rule would not provide any special considerations for -
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program.

Minority MBE 8(a) program "graduates" should be encouraged by DOD to
participate in the DOD goals program, That could be accomplished by
changes to the requlation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1
1807-Sec 7), or to allow some other appropriate increase in
size-levels.

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SbB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests. '



The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization of the
program,

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts,

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public

Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sincerely,

Gerald JW



DEVELOPMENT & TECHNOLOGY WORLDWIDE
1377 K Street, N.W.
Washington, D.C. 20005
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Mr. Charles Lloyd

Sec, ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Pentagon

Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an Executive of a Small Disadvantaged Business I am writing to
add my support for the Interim Rule implementing Public Law 99-661.
I, along with many others, appreciate the impact that the 8a program
is having on minority-owned businesses enabling them acess to
contracts that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations; however, the Interim
Rule implementing the law does have some major discrepancies that
could reduce its effectiveness.

The Interim Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program.

Minority MBE 8(a) program "graduates" should be encouraged by DOD to
participate in the DOD goals program. That could be accomplished by
changes to the regulation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1
1807-Sec 7), or to allow some other appropriate increase in
size-levels.

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.



performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization of the-
program.

. The inclusion of some measure for a contracting officers job

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SbBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts.

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a -
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sincerely,

®

Theresa Newsuan
Executive Director



GREG WIMS AND ASSOCIATES
530 N Street, S.W.
Suite 5909

Washington, D.C. 20024
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Mr. Charles Lloyd
Sec, ODASD (P) DARS
c/o0 OASD (P&L) (M&RS)
Pentagon
Washington,

D.C. 20301-3082

Dear Mr Lloyd-

As an owner of a Small Dlsadvantaged Business I am wr1t1ng to add my
support for the Interim Rule implementing Public Law 99-661. T,
along with many others, appreciate the impact that the 8a program is
“having on minority-owned businesses enabling them acess to contracts
that might not have been available to .them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations; however, the Interim
"Rule implementing the law does have some major discrepancies that
could reduce its effectiveness.

The Interim Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both .
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a _
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program,

Man[lty MBE 8(a) program "graduates" should be enéouragéd by DOD to

participate in the DOD goals program.
changes to the regulation to allow no
.employment levels awarded pursuant to
contracts to be awarded under SDB set-

That could be accomplished by
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I also feel strongly that Small and Disadvantaged Bdsiness
Utilization (SADBU) representatives should be part of the SDB ‘
set-aside process and appeal rights under DFAR 19-505 should apply

to all SDB set-aside program contracts.

should be restricted to qualified SDB
assessed for frivolous protests. -
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offerors, W1th penalties
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The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting

the 5% ShB goal would encourage the maximum utilization of the
program. '

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts.

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the proyram could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sincerely,

W. Gregory Wims

President




