





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Mr. Charles W. Lloyd .
Pagg,Z
June 2, 1987

‘ procedures. To do otherwise, is to effectively nullify the intent and the letter
of the National Defense Authorization Act for Fiscal Year 1987 (Pub L. 99-661),
"Contract Goal  for Minorities" .

o

I trust that the foregoing will be considered in developing the proposed rules.

Cordially,

1.4

Ms. R.S. Hill,
Chief Executive Officer

A\



Linda ' A. Hallum
P.0O. Box 736
Marina, CA 93933

July 31, 1987

Defense Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd, Executlve Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

' Room 3C841

The Pentagon
Washington, DC 20301-3062

Gentlemeh:

This letter is to provide comments and voice concerns

"about the Interim Rule to Implement Section 1207, P.L.

99-661, Set-Asides for Small Disadvantaged Business Concerns
(published Federal Register/Vol. 52, No. 85/Monday, May 4,
1987).

I am a contracting officer at Fort Ord, Callfornla but
the opinions expressed in this letter are my own opinions,
and do not necessarily reflect the opinions of anyone within
my chain of command. -

My primary concerns about the interim rule are the
mandatory nature of the application, the effect that the
rule will have upon installation level contracting support,
and the effect upon other small businesses. My letter will
try to identify the issues and provide analyses, summary,
and recommendatlons.

The contracting officer is directed to reserve an
acquisition for exclusive competition among SDB firms if the
"rule of two" can be met and award price will not exceed fair
price by more than 10 percent. :

Implementation of the interim ruling places an
additional burden upon installation level contracting to
bring the total Army obllgatlons up to a 5 percent level. In
and of itself, that concept is not necessarlly bad. However,
if an 1nstallat10n is presently meeting or exceeding SDB
goals established by its major command, the contracting
officer cannot.exercise dlscretlonary judgment; As of May
31st, Fort Ord was at 117% of its small dlsadvantaged
bu51ness goals; however, it was only at approx1mate1y 60% of

. its goal for women-owned businesses. There is no leeway: for

a contracting officer not to set a procurement aside for SDB
if the procurement meets criteria.
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I envision the following detrimental effects on
installation level contracting efforts.

a. The ruling imposes significant additional
paperwork to an arena already choked with documentation

" requirememts. = Pre-solicitation documentation is increased in

order to determine whether the solicitation should be
reserved exclusively for SDB concerns. Additional clauses
will be reguired in the solicitation. Additional
certifications are required from bidders, and a supplementary
report is required at contract award. '

b. A contract specialist will experience .
difficulty in obtaining market prices in order to determine
whether a price is fair and does not exceed the market price
by 10 percent. As time goes by, those vendors excluded from
bidding om government contracts because they are not a SDB
concern will be increasingly reluctant to assist contract
spec1allsts This phenomenon will be particularly true for
service amd construction contracts, where more effort is
required in order to state a price for requested services.

c. Both evaluation and award processes and
contract administration will become more difficult with
increased numbers of bidders who are deficient in English.
California has a high number of oriental contractors with
exceedingly limited English. A higher proportion of errors
are contained in solicitation documents, and a contract
specialist must resolve whether they are material mistakes or
minor discrepancies. Dialogue between the contractor, the
contract administrator, and the contract inspector can be
exceedingly difficult. Fort Ord has had to include local
requirenents for at least one person to be able to translate
for the contractor. A contract administrator cannot be
completely sure that the contractor truly understands what is
expected of him, and tremendous amounts of time are spent in
the translation process.

~d. The process increases contracting leadtime from
30 to 60 days. Increased time is particularly wasted time
when a selicitation reserved for SDB "busts," and no bids are
received. The contract specialist in essence must start all
over again. Increased regulatory leadtime reduces an
installation's flexibility in planning and meeting emergency
or short-fuse requirements. (Certainly, even more paperwork
and documentation is then required.) One must not lose
sight of the fact that the ruling is likely to cost an

.installation more money than a regular small business:
.set-aside. ' The SDB would get the award if the amount is ..

within the 10% difference over market price. The real . :
losers are the installation activities and the soldiers who
nmust walt another one to two months to receive the



I can be reached by mail at Post Office Box 736, Marina,
California 93933, or by telephone at (408) 384-4813 (home)
or (408) 242-3103 (work) or AUTOVON 929-3103/6914, should the
Council desire any clarlflcatlon/dlscus51on of the contents
of this letter. e

Sincerely,

.Linda A. Hallum
~ P. O. Box 736
Marina, CA 93933



ASSOCIATED SPECIALTY CONTRACTORS, INC.

Daniel G. Walter, President
7315 Wisconsin Avenue
Bethesda, MD 20814-3299

Telephone: (301) 657-3110

DAR Case 87-33

August 3, 1987

Mr. Charles W. Lloyd

Executive Secretary _
Defense Acquisition Regulatory Council
ODASD(P)DARS

c/o OASD(P&L)(M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

. Dear Mr. Lloyd:

I am submitting these comments to you on behalf of the members of the
Associated Specialty Contractors (ASC), voicing our opposition to the interim .
regulations implementing Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987: Contract Goal for
Minorities. ' ’ :

Recently, the Department of Defense issued a regulation that will allow DOD
contracting officers to set aside solicitations.to allow only small
disadvantaged businesses (SDBs) to compete in the bidding process during
fiscal years 1987, 1988 and 1989. The regulation, which went into effect on
June 1, 1987, was designed to meet goals set by Congress to set aside five
percent of contracts and subcontracts for SDBs.
According to the ruling’ listed in the May 4, 1987 Federal Register, whenever
- a contracting officer determines that competition can be expected to result
" between two or more SDB concerns (“rule: of two"), and can expect that the
awarded price will not exceed the fair market price by more than 10 percent, .
the contracting officer is directed to reserve the acquisition for exclusive
competition among SDB firms. o '

The Federal Register report referenced above _Sérves as public notice of this
DOD ruling. "Compelling reasons" existed to issue this ruling without prior
public comment. '

.Mason Contractors Association of America ® Mechanical Contractors Association of America * National Association of Plumbing.
Heating and Cooling Contractors * National Electrical Contractors Association * National Insulation Contractors Association
National Roofing Contractors Association ® Painting and Decorating Contractors of America
Sheet Metal and Air Conditioning Contractors National Association
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hanical Confractors Assoclahon
America, Inc.

Suite 120, 5410 Grosvenor Lane, Bethesda, MD 20814-2122

Telephone (301) 897-0770 TWX: 710-825-0423 DAR Case 87-33

August 3, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)DARS

c/o OASD(P&L)Y(M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am submitting these comments to you on behalf of the members of the
Mechanical Contractors Association of America, Inc. (MCAA), voicing our
opposition to the interim regulations implementing Section 1207 of Public Law
99-661, the National Defense Authorization Act for Fiscal Year 1987:

. Contract Goal for Minorities. -

Recently, the Department of Defense issued a regulation that will allow DOD
contracting officers to set aside solicitations to allow only small
disadvantaged businesses (SDBs) to compete in the bidding process during
fiscal years 1987, 1988 and 1989. The regulation, which went into effect on
June 1, 1987, was designed to meet goals set by Congress to set aside five
percent of conmtracts and subcontracts for SDBs.

According to the ruling listed in the May 4, 1987 Federal Register, whenever
a contracting officer determines that competition can be expected to result
between two or more SDB céncerns ("rule of two"), and can expect that the
awarded price will not exceed the fair market price by more than 10 percent,
the contracting officer is directed to reserve the acquisition for exclusive
competition among SDB firms.

The Federal Register report referenced above serves as public notice of. this
DOD ruling. "Compcllmg reasons" existed to issue thlS ruling without prior
public comment. :

_MCAA stands in firm oppositi;m to this ruling for the following reasons:

0 This is going to have a devastating effect on those construction
concerns which have traditionally done: work for the DOD.

Subsidiaries include: National Certified Pipe Welding Bureau, National Mechanical Equipment Service and Mamtenance Bureau
and National Environmental Balancing Bureau.



o DOD is implementing an interim regulation before it has received
public comment.

o DOD has not conducted an economic impact statement prior to 1ssu1ng
these rules even through the impact will be consxderable

MCAA is a construction trade association of approximately 1,300 firms
employing approximately 125,000 persons. The work of a mechanical contractor
is used to move fluids -- both liquids and gas. This includes the

fabrication and installation of heating, ventilating, air conditioning and

process piping systems, and further encompasses service, maintenance and the

" testing, adjusting and balancing of these systems. Our work effects multi-

residential, commercial, public and industrial facilities. According to our

" 1987 Membership Profile, A_large percentage of our members perform work on

Federal projects.

These regulations are already having a profound effect on MCAA members who
perform the majority of their work for the Department of Defense. For all
practical purposes, they have been told to forget about bidding DOD jobs
during the three years that this rule will be in effect. Yes, the U.S.
government needs to encourage more minority participation in all areas of the
Federal budget; but if you were to check Federal government figures on
compliance with the five percent goal, you would find that there are only two
out of a total of 36 industries that meet and surpass that goal. As you may
have guessed, one of those is the construction industry.

MCAA has no objection to set asides for small, qualified, disadvantaged

businesses as long as the bidding process is fair and open to all parties. .

MCAA has long supported the growth of SDBs and has had its own EEO Committee
for 16 years. In this instance, however, it appears that participation by

all other companies is foreclosed.

We urge that our comments concerning this interim ruling be given serious
consideration.

Sincerely,

ALY yad

Charles H. Carlson
MCAA President

- cc . The President of the United States

The Honorable Caspar W. Weinberger, S‘ecretary of Defense
Mr. James C. Miller, III, Dxrcctor Office of Managcmcnt
and Budget )



CONDON & FORSYTH

1100 FIFTEENTH STREET, N. W.
251 AVENUE OF THE AMERICAS WASHINGTON, D. C. 20005 1900 AVENUE OF THE STARS
NEW YORK, N. Y, 10020 ) o LOS ANGELES, CALIFORNIA 90067
(212) 757-6870 ‘ E— (213} 557-2030

TELEPHONE: (202) 289-0500
TELEX: CAFW 440354

August 3, 1987

Mr. Charles W. Lloyd
Executive Secretary
ODASD(P) (M&RS)

C/o OADS (P&L) (M&RS)

Room 3C841 The Pentagon
Washington, D.C. 20301-3062

Re: DAR Case 87-33; Implementation of
Section 1207 of P.L. 99-661; Set asides
for Small Disadvantaged Business Concerns

Dear Mr. Lloyd:

Comments are submitted on behalf of MGG Pipe & Supply
Company, Inc. ("MGG"), New Orleans, Louisiana, an hispanic female
: owned steel and pipe dealer currently certified to participate in
SBA’s Section 8(a) Program. MGG wishes to focus its comments
primarily on the proposed amendment to Section 252.219-7006(c).

The pfoposed amendment reads:

(c) Agreement. A manufacturer or regular
dealer submitting an offer in its own name
agrees to furnish, in performing the contract,
only end items manufactured or produced by
"small disadvantaged business concerns in the
United States, its territories and
possessions, the Commonwealth of Puerto Rico,
the U.S. Trust Territory of the Pacific
Islands, or the District of Columbia.

» ' The proposed amendment to 252.219-7006(c) is faulty in
several respects. First, it is contrary to Congress1ona1 content.
Public Law 99-661 was passed by Congress with the intent of.
creating procurement opportunities for small disadvantaged
businesses ("SDB") with the Department of Defense ("DOD").

Congress did not intend the law to diminish opportunltles for



CONDON & FORSYTH

Mr. Charles W. Lloyd
August 3, 1987

- Page 2

SDBs. The net effect of this proposed amendment will do precisely
that - diminish opportunities for dealers. Restricting SDB
dealers to furnish only end items manufactured or produced by
another SDB in the U.S. llmlts the SDB dealers ablllty to be
competitive. .

Second, the number of SDBs that manufacture steel and
pipe in the United States is virtually nonexistent. MGG is
unaware of SDBs that could provide end items of steel and pipe in-:
such quantities to allow MGG or others similarly situated to
fulfill contractual obligations. The amendment as proposed is a
sure guarantee that companies, such as MGG, would never be
selected by the DOD in the procurement process -- not because MGG
could not perform on its own merits but because DOD through this
rule would prevent MGG from securing its products from sources
other than SDB manufacturers. Surely, Congress did not intend to
restrict SDB dealers, such as MGG, to buying exclusively from SDB
manufacturers.

Third, the amendment goes beyond the present SBA’s so-
called "non-manufacturer rule". The extension of the so-called
"non-manufacturer rule" would unfairly exclude some SDB dealers
from the program, especially in those areas where the number of
SDB manufacturers is either very limited or non-existent.

The restriction will eliminate otherwise qualified SDBs
from participating in a program in which Congress 1ntended
inclusion rather than exclusion of SDBs.

In sum the proposed amendment to Section 252.219-7006(c)
is contrary to the Congressional intent of Section 1207, Public
Law 99-661. Rather than creating an opportunity for an SDB
dealer, such as MGG, the amendment makes opportunity illusory.
There is no surer way of closing the door of opportunity to SDBs
than by restricting them to purchasing only end items manufactured
in the United States from other SDBs - SDBs which may not exist or.
who cannot furnish products in adequate amounts required for the
set aside. Such a restriction makes a mockery of Congressional
intent. . : ' .

MGG strongly recommends that the proposed amendment be
modified. At a minimum the amendment should conform to the
current SBA "non-manufacturer rule." Even though that SBA rule
restricts businesses, such as MGG, it will, at least, provide more
of an opportunity than this proposed amendment. Section 252.219-
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Mr. Charles W. Lloyd
August 3, 1987 -

Page 3

7006 (c) should be modified to insure that SDBs will have every
opportunity to participate in DOD procurements as was.intended
when Congress passed Public Law 99-66

JIM:em



July 31, 1987

Comments by Robert H. Golden, Esq.
Brooks Towers, Penthouse South
1020 Fifteenth Street
Denver, Colorado 80202

Respectfully submitted to the:

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD(P)/DARS,
c/o OUSD(A) Mail Room 3D139

The Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 87-33

INTRODUCTION

On May 4, 1987, the Defense Acquisition Regulatory
Council ("DAR") published an interim rule to implement Section
1207 of the National Defense Authorization Act, Public Law 99-661
("Section 1207"). Section 1207 requires the Department of
Defense to seek to obtain a certain level of contracting with
small disadvantaged business concerns, including mass media
(owned and controlled by socially and economically disadvantaged
individuals the majority of the earnings of which directly accrue
to such individuals) historically Black colleges and univer-
sities, and other minority institutions, in each of fiscal years
1987, 1988 and 1989. The required level of contracting which is
set at 5% applies to the combined total of funds obligated for
contracts for Department of Defense procurement in research,
development, test and evaluation; military construction; and
operations, and maintenance.

Section 1207 requires the Secretary of Defense to
"exercise his utmost authority, resourcefulness, and diligence"
in order to reach the desired objective. Section 1207 bolsters
the authority, of the Secretary of State by providing that "({tJo
‘the extent practical and when necessary to facilitate achievement
of the 5% goal described in sub-section (a) the Secretary of
Defense may enter into contracts using less than full and open
competitive measures . . . , but shall pay a price not exceeding
fair market cost by more that 10% in payment per contract to
contractors or sub-contractors described in sub section (a).

The DAR interim rule requires that avcontracting officer
set aside acquisitions for exclusive competition among small
disadvantaged business ("SDB") concerns whenever the contracting

-1-



officer determines that offers can be anticipated from two or
more SDB concerns and that the contracting award price will not
exceed fair market price by more than 10%. This commentary takes
exception to the rule of 2 established in the interim rule and
maintains that in order to facilitate meeting the stated objec-
tive, and what this commentator believes to be the underlying
purpose of Section 1207, the Section 1207 implementing rule
should utilize sole source awards.

Discussion

The legislative history of Section 1207 is sparse. The
house version of the Defense Authorization Bill contained a pro-
vision (Section 1032) that would provide for not less than 10% of
each of the amounts appropriated for the Department of Defense's
procurement in research, development, test and evaluations; mili-
tary construction; and operations and maintenance to be set aside
for small business concerns owned and controlled by socially and
economically disadvantaged individuals, historically black colle-
ges and universities, and minority institutions. The Senate Bill
did not contain a similar provision. However, in conference the
Senate receded to the House Provision with amendments that
replaced the mandated 10% set-aside with a goal of 5% of the
total combined amount of contracts and sub-contracts for the next
three fiscal years, 1987, 1988, 1989.

A. The Underlying Purpose of Section 1207 .-

In the late 1960's, the Commission on Civil Disorders
("the Kerner Commission”) found that disadvantaged individuals
played only a minor role in America's free enterprise system. In
order to remedy this problem, the Kerner Commission reported that
the federal government would have to take steps to increase the
level of business ownership by minorities. Up until that time,
in the words of the Honorable Parrin J. Mitchell "the federal
government [had been}] an active participant in practices which
virtually excluded minority businesses from participating in a
multi-billion dollar procurement system. While the legislative
history of Section 1207 is sparse the history of the federal
government's efforts to aid the development and growth of SDB's
is not.

As a result of the Kerner Report, over the next ten
years the federal :government began taking small steps towards
remedying the problems of disadvantaged individuals participating

'in the free enterprise system. The small business administra-

tions' 8(a) program evolved through a series of executive orders
issued by Presidents Johnson and Nixon. The Small Business.
Administration was altered in order to allow it to participate in
solving the problems identified by the Kerner Report. The Office
of Minority Business Enterprise was created within the Department
of Commerce, by executive order, exclusively for minority busi-
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1982 and 1983 prime government contracts and government sub-
contracts to minority owned firms increased by 10%. Between 1983
and 1984 the total value of 8(a) sub-contracts increased from $2
billion in fiscal 1983 to $2.7 billion in fiscal 1984. However,
with all the progress that has been made since 1978, The Minority
Business Today, in January 1986 ~reported that M1nor1ty Amerlcans
had made only "modest galns in business in recent years"

Surely, these modest gains do not approach economic parlty, but
simply another step in the right direction. The gains discussed
herein will be dissipated if the Federal Government does not
continue to strengthen old programs and create new and inventive
programs. It is to this end. that this commentator believes that
sole-source contracting should be allowed in 1mp1ement1ng Public
Law 99-661.

In particular, sole-source contracting would have the
advantages of: (a) allowing technical, professional, and high-
tech manufacturing concerns which may not be eligible under the
interim "rule of 2" to participate in the program; and (b)
creating an atmosphere in which the most qualified and motivated
SDBs would actively self-market their services and participate in
the program, allowing new concerns to enter industries presently
unoccupied by SDBs. These advantages are consistent with the
federal government's objective to foster business ownership and
promote the viability of SDBs. Moreover, the fair market provi-
sion in section 1207 would operate to insure that sole-source
awards did not create unreasonable costs for services.

C. Section 1207 Gives the DAR the Authority to Use Sole-Source
Awards.

The Department of defense is clearly restricted by the
competitive requirements in the Competition in Contracting Act.
10 U.S.C. 2303 (a) states that "{t}his chapter applies to the
procurement by any of the following agencies for its use or
otherwise, of all property (other than land) and all services for
which payment is to be made from appropriated funds: (1)
Department of Defense . . . . " Notwithstanding the absolute
preference for competition created by the Competition in
Contracting Act, the Act itself contemplates circumstances under
which competltlon is not necessary. One of those circumstances
is when there is a legislative mandate to the contrary. 10.
U.S.C. 2304 (c) (5) provides that "the head of an agency may use
procedures other. than competitive procedures only when . . . (5
a statute expressly authorizes or requires that the procurement
by made through another agency or from a specified source . . .

Section 1207 specifically authorizes the use of less
than full and open competitive measures to achieve the goal of
5¢. Further, as indicated above, sole-source awards are con-
sistent with the promotion of SDBs. Therefore, this commentator
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would suggest the use of sole-source awards to acheive the goal

of 5% where contracting officers are aware or made aware of SDBs
‘ that can complete a contract within the fair market requirements.’
g _

Respectfully submitted this _$/* day of July, 1987.

ANt A ool

Robert H. Golden, Esq.



g American Consulting Engineers Council

‘ . <« 1015 Fifteenth Street, N.W., Washington, D.C. 20005 202-347-7474

HOWARD M. MESSNER
Executive Vice President

August 3, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)/DARS

¢/o OUSD(A) Mail Room

Room 3D139, The Pentagon
Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

On behalf of the American Consulting Engineers Council (ACEC), I want to take
this opportunity to voice our strong opposition to the mechanism described in the
4 interim rule to implement section 1207 of the National Defense Authorization Act for
Fiscal Year 1987 (P.L. 99-661). 52 Fed. Reg. 16263 (May 4, 1987).

‘ ACEC is an association representing some 4,600 private practice consulting
engineer firms with approximately 130,000 employees. Many of these firms actively
pursue contracts with all branches of the military services and view such work as an
important part of their client mix. The vast majority of these firms are small
business enterprises as defined by the Small Business Administration. In fact, 90% of
our members have fewer than 50 employees; 50%, fewer than 7 employees.

The proposed "SDB Rule of Two" mechanism for meeting section 1207’s goal of 5
percent of contract dollars to small disadvantaged business (SDB) concerns during FY
1987, 1988 and 1989, will seriously impact thousands of other small business firms.

As such, the interim rule represents an unacceptable approach to accomplishing
Congress’ goal.

It is well documented that SDB professional design firms enjoy nearly twice the
amount of contract opportunities in supplying architectural, engineering and surveying
"(A/E/S) services than-even the ambitious 5 percent goal enacted by Congress. The
Department of Defense’s own data show that in FY 1986 SDB firms received 9.4 percent
of the actions and 7.6. percent of the contract dollars for A/E servxces (See ‘Attached
DoD data). .

It is important to note that SDB participation represented 11.8 percent of all
-contracts and 11.5 percent of all contract dollars going to small A/E business firms
(whether by set-aside or in the open market) in FY 1986. Therefore, if SDB set-asides
increase in the A/E industry, that increase will most likely come at the expense of

“Serving the Business and Professional Interests of American Consulting Engineers Worldwide”
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other small businees firms. This fact is recogmzed by DoD when it states in the May
4, 1987 notice of the interim rule making that:

In order to ensure that small businesses as a class are not
penalized by the new SDB set-aside procedure, it was decided not
to apply SDB set-asides to small purchases . . . This approach
should tend to reduce impact upon non-SDB small businesses.

Since most small A/E firms are not selected for DoD contracts through "small
purchases," this alleged safeguard is of little value. In fact, the interim rule wili

have a very great impact on non-SDB small firms, notwithstanding the rule’s attempt to
mitigate against such an impact.

It has been the consulting engineers’ experience that federal contracting
officers have used the so-called "Rule of Two" to set-aside A/E/S service contracts at
levels approaching total set-asides. The justification for such high set-aside levels
has been the argument that the A/E industry contains a great number of qualified small
business firms - certainly enough to meet the required "two". While this is true, it
is also true these firms have shown that they can compete outside of the set-aside
market (see Attached DoD data); yet, whenever the "Rule of Two" method is applied near
total set-asides occur.

., For the interim rule to introduce a "SDB Rule of Two" preference for all
contracts raises the potential of large numbers of A/E/S contracts being set-aside for
exclusive SDB participation at the expense of other A/E small business firms. Even
though the A/E industry is well above the 5 percent goal -- the interim rule’s
approach will almost certainly result in greater SDB set-asides, based on our previous
experience with the general "Rule of Two." The very fact the A/E industry has had
higher SDB participation than the 5 percent goal will actually be the reason con-
tracting officers will argue there is "a reasonable expectation” that at least two SDB
firms exist that can handle a given contract under the interim rule’s approach.

The interim rule assures only that industries that have SDB participation will
receive more participation, - The rule does nothing to spread that participation among
industry groups. Therefore, the interim rule should be changed so as to apply a
"goaling”" method for each major industry contracting group. When an industry group
meets or exceeds its goal the work should be subject only to general small business

'partlcxpanon or left in the open market

It is clear the A/E mdustry far exceeds the statute’s goal. Under P.L. 92- 582
A/E firms vigorously compete for projects based on competence, experience, prior
performance, and technical qualifications. - This method has proven very effective in
providing small and small dxsadvantaged firms the opportunity to win contracts.” Their
fees are based on the negonatnon of scope of work and "fair and reasonable" compen-
sation. No 10 percent price preference is given since selection is based on quahfx—
cations. The interim rule as proposed does injustice to this system.
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For the foregoing reasons, ACEC respectfully requests that the Defense
Acquisition Regulatory (DAR) Council change the proposed "SDB Rule of Two" method to a
"goaling" method in order to meet section 1207’s 5 percent SDB participation ‘goal.

ACEC appreciates your considerati'on of our comments on this important matter. -

Sincerely,

RTI 9 G

Enclosure

MAC W-I1.6



( . . : ARCHITECT AND ENGINEFRING AWARDS FOR CONSTRUCTION 1/ . .
: (EXCLUDING NAVAL A&E) -

-

. (AMOUNTS IN THOUSANDS) _ .
- TOTAL A& E . LARGE AND SMALL BUSINESS SET-ASIDES - SMALL DISADVANTAGED
) TARGE SHATL PCT OF SMACC] SET-ASIDES  PCT OF YOTAL|—RON=BR BK TOTAL SP- <

ACTNS  ${000)JACTNS  $(000) ACTNS _ $(000) ACIN AMT{ACTNS  $(000) ACTN AMT|ACNS  $(000)  ACNS ${000) ACNS $(000} ACIN AMY
ARMY {Excluding Civil Functions . , .
FY 79 { 3 1,551 - 82.13%» 340 27,577 1,211 54,556 78.1 66.4] 42 4,382 2.7 5.3 119 5,649 4 1300 123 5,779 7.9 7.0
Fy 80 1,275 76,769 » 284 32,735 991 44,034 77.7 57.4] 92 5,016 7.2 6.5 94 3,962 8 209 102 4,171 8.0 5.4
Fy 81 "1,716°  96,517| 254 25,630 1,462 70,887 85.2 73.4] 663 33,252 38.6 34.5] 174 7,162 17 625 191 7,787 11.1 8.1
Fy 82 2,216 137,984| 230 36,716 1,986 101,268 89.6  73.4| 1410 69,872 63.6  50.6| 203 8,839 24 474 227 9,313 10.2 6.7
FvY 83 1,722 194,451 .235 69,832 1,487 124,619 86.4  64.1{1,306 104,753 75.8 53,3 201 14,280 7. 1,800 208 16,080 12.1 8.3
Fy 84 2,123 205,200] 303 58,886 1,820 146,314 85.7  71.3}1,392 106,977 65.6  52.1| 228 16,076 11 908 239 16,984 11.3 8.3 -
FY 85 2,275 243,257| 468 100,796 1,807 142,461 79.4  58.5| 587 41,138 25.8  16.9] 213 16,515 8 464 221 16,979 9.7 1.0
FY 86 1,594 157,578] 420 71,070 1,174 86,508 73.6 54'fl 180 12,932 11.3 8.2| 831 5,493 4 167 ‘87 5,660 5.4 3.6
CIVIL FUNCTIONS ' ¥ :
Y7 476 47,072 108 29,833 368 17,239 77.3  36.6 7 592 1,5 1.3 25 1,036 - - 25 1,036 5.3 2.2
FY 80 383 23,260 - 98 9,671 285 13,589 74,4 55.4 16 1,312 4.2 5.6/ 32 1,060 4 600 3 1,660 9.4 7.1
Fy 81 488  26,982{ 114 12,106 374 14,876  76.6 . 55.1 79 3,266 16,2 12.1] 38 1,002 7 252 45 1,254 9.2 4.6
FY 82 N 319 15,295 99 7,348 220 7,947 69.0 52,0] 109 3,564 34.2 23.3] 47 1,088 - - .47 1,088 14.7 7.1
Fy 83 141 12,675 29 3,725 112 8,950 79.4 70.6] 83 5,824 58.9 45.9] 15 662 7 309 22 971 15.6 1.7
FY 84 154 10,022 18 1,314 136 8,708 88.3 86.9] 117 6,888 76,0 68.7] 10 444 4 600 14 1,044 9.1 10.4
Fy 85 183 14,789| 25  4.,4N7 158 10,312 86.3 69.7} 97 6,673 S53.0  45.1 6 280 1 100 1 380 3.8 2.6
FY 86 137 14,202 22 5,456 115 8,746 83.9 61.5|° 71 65,118 51.8 36.0] 6 501 . - - 6 501 4.4 3.5
NAVY DR et ( ““““““““““““““““““““““““
FY 79 1,248 61,736/ 107 7,665 1,141 54,071 91.4 87.6] 125 5,258 10.0 8.5 713 2,529 - - 73 2,529 5.8 4.1
FY 80 1,342 80,123 95 8,563 1,247 71,50 92.9 89,3 575 .31,921 42.8 39.8] 140 6,420 2 849 142 7,269 10.6 9.1
FY 81 1,664 99,2491 143 17,497 1,521 81,752 91.4 82.,4|1,229 67,055 73.9 67.6| 188 8,720 2 105 190 8,025 11.4 8.9
FY 82 2,234 139,772] 148 25,811 2,086 113,961  93.4 81.5[1,903 95,091 85.2  68.0f 282 12,051 - - 282 12,051 12.6 8.6
Fy 83 1,884 206,834| 241 64,733 1,643 142,101 87.2 68,7|1,472 122,402 78.1 59.2| 225 16,446 3 189 228 16,635 12.1 8.0
Fy 84 1,816 179,142| 203 44,676 1,613 134,466 88.8 75.1/1,242 99,015 68.4  55.3]| 214 16,716 1 160 215 16,876 11.8 9.4
Fy 85 1,994 '~ 168,360 306 36,509 1,688 131,851 84.6 78.3| 140 51,529 37.1  30.6| 297 19,808 2 265 299 20,073 15.0 11.9
FY 86 1,931 184,016| 368 49,954 1,563 134,062 80.9 72.8| 424 28,169 22.0 15,3} 243 19,909 k| 113 246 20,022 12.7-10.9
AIRFORCE ~~~~-~—-—- i ittt R N IRt iaiaintieie bttt
A8 130 9,725] 19 3,098 1 6,627  85.4 68.1 31 1,634 23.8 16.8] 6 136 1 12 ? 148 5.4 1.5
Fy 80 - - 148 14,052 13 5,639° 135 8,413 91,2 59.9] 46 2,166 31.1 15.4| 16 915 4 266 20 1,181 13,5 8.4
Fy 81 222 11,857 22 2,305 20 9,252 90,1 80.1] 158 6,464 71,2 S5.9] 29 1,309 2 43 31 1,352 14.0 11.7
FY 82 519 19,950 24 1,855 495 18,095 95.4 90.7| 380 13,597 173.2  68.2| .77 . 3,057 10 215 87 3,272 16.8 16.4
FY 83 Ry 17,513 13 1,529 234 15,984 94,7 91.3| 189 12,770 76.5 72.9| 36 2,328 & 4 265 4 2,593 16,2 14.8
FY 84 234 18,783} - 18 2,033 216 16,750 92,3 89.2| 148 10,757 63.z  57.3| 37 2,366 - - 37 2,366 15,8 12.6
FY 85 38 30,126] .78 10,440 280 19,686 78,2 65.3 75 4,032 20.9 13.4] 5S4 4,288 1 48 55 4,336 16.4 14.4
FY 86 379 28,447 81 9,777 298 18,670 8.6 65.6 58 3,089 15.3 10.8| 40 2,603 3 243 43 2,646 11.3 9.3

? , :
DLA --’-'----—r---' -------------------- ( --------------------------------------- -
FY 719 - - - . - - - - - - - -l - - - - - - - -
FY 80 - - - - - - - - - - - - - . - - - - - -
FY 81 1 13] - - 1 13 100.0 100.0 1 13 100.0 100.0] - - . - - - - .
F; gg 11 184 - - 11 184 100.0 100.0 10 167 90.9  90.8] - - - - - - - -
FY 84 - - - - - - - - - - - -l - - - - - - - -
FY 85 1 28 - - 1 28 100.0 100.0 - - - -1 - - - - - - « =
FY 86 - N - - - - - - - - - - - - - - - - -
_______ Y
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TOTAL DOD

FY 80
Fy 81
Fy 82
Fy 83
Fy 84

* FY 85

FY 86

ARCHITECT AND ENGINEERING AWARDS FOR CONSTRUCTION 1/

(EXCLUDING NAVAL AAE)
V(AHOUNTS IN THOUSANDS)

1/ This table presents all AAE actions
(C2 in Item 10C) for work performed in the U.S. and {ts possessions.

B3
o

-3,150 247,986 17.9

49,308 18.1

(minus R216 marine ASE) that are for construction

TOTAL A& E LARGE AND SMALL BUSINESS SET-ASIDES S SMALL D1SADVANTAGED
TARGE SWALT PUT OF SPALL]  SET-ASIDES  PCT OF TOTAU| — WON=BK 8K TOTAC SP=UT -

ACTNS _ ${000) [ACTNS  $(000) ACTNS $(000) ACTN - AMT|ACTNS  $(000) ACTN  AMT| ACNS $(000) ACNS $(000) ACNS $(000) ACTN ~AMT
3,405 200,666| .574 68,173 2,831 132,493  83.1 66.0| 205 11,866 6.0 5.9 223 - 9,350 5 142 228 9,492 6.7 4.7
3,148 194,204| 490 66,608 2,658 137,596  B4.4 70.9| 729 40,415 23.2 20,8] 282 12,357 18 1,924 300 14,281 9.6 7.4
4,091 234,318] 833 87,838 3,888 176,780 87.0 1%8.412,130 110,080 52.1 47.0 429 18,193 e8 1,025 457 19,218 11.2 8.2
5,209 313,815 501 71,730 4,798 241,455  90.5 77.1(3,812 182,291 71.9  58.1] 609 25.035 34 689 643 25,724 12,1 8.2
3,994 431,473| 518 139,819 3,476 291,654 87.0 67.6[3,050 245,749 76.4  57.0] 477. 33,716 21 2,563 498 36,279 12.5 8.4
4,327. 413,147| 542 106,909 3,785 306,238  87.5 74.1]2,899 223,637 67.0  54.1| 489 35.602 16 1,668 505 37.270 11.7 9.0
4,811 456,560| 877 152,222 3,934 304,338  81.7 66.6(1,499 103,372 31,1  22.6| 70 40,891 12 677 - 582 41,568 12.1 9.1
4,041  384,243| 891 136,257 64.5| 733 12.8| 372 28,506 10 523 382 29,029 9.4 7.6



PROFESSI ONAL Representing companies
SERVICES that are creating the

future through innovation,

COUN CIL technology and ideas

=

John C. Rennie
President.

Virginia Littlejohn
Executive Director

August 3, 1987

Defense Acquisition Regulatory Council
The Pentagon

Room 3C841

Washington, D.C. 20301-3062

Attention: Mr. Charles W. Lloyd, Executive Secretary
OSASD (P) DARS, c/o OASD (P&L) (M&RS)

Regulation Supplement; Implementation of Section
1207 of Pub. L. 99-661; Set-Asides for Small
Disadvantaged Business Concerns

' Re: Development of Defense Federal Acquisition

Dear Mr. Lloyd:

We are submitting these comments on the above interim rule
on behalf of the Professional Services Council (PSC), an
association representing the interests of the professional
and technical services industry.

PSC represents eighty firms and six trade associations of
companies that serve the federal government's needs for a
wide variety of technology-based professional and technical
services. The professional and technical services industry
is reinvigorating our industrial base and providing major
" "'new competitive strengths and opportunities in international
trade. The industry encompasses research and development
firms, computer software development houses, independent -
laboratories and test facilities, systems engineering, inte-
gration and support companies, and program analysis and.
evaluation organizations, to name a few. The personnel in
these companies are highly skilled engineers, scientists in
all disciplines, mathematicians, statisticians, accountants,

World Center, 918 16th Street, N.W., Suite 406, Washington, D.C. 20006, Phone: 202/296-2030, Fax: 202/296-2035
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program analysts, artificial intelligence specialists, com-
puter scientists and programmers, social scientists and spe-
cialists in many other fields.

We note that this is an interim rule with a request for.
comments. We note additionally that comments must be sub-
mitted by August 3, 1987, to be considered in formulating a
final rule. The text accompanying the interim rule recites
the DOD's determination that the interim rule may have a
"significant economic impact on a substantial number of
small businesses.'" Consequently, an Initial Regulatory
Flexibility Analysis (IRFA) is required under the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601 et. seq., (RFA).

We are informed by the DOD that the analysis is currently
unavailable, and that a notice of proposed rulemaking on
another rule "affecting the same topic" will be issued

shortly. The interim rule states that the IRFA will be

filed with that rule.

These comments are submitted to insure that PSC's views are
considered in formulation of the final rule. However, we
consider it unrealistic for DOD to request definitive
comments on either this interim rule or the final rule prior
to the publication and general availability of the IRFA, and
Final Regulatory Flexibility Analysis (FRFA).

Accordingly, we suggest that the IRFA be completed and
published. Further comments on the proposed final rule
should be allowed in the future, based on information and
analysis set forth in the IRFA. Subsequently, a FRFA,
summarizing the comments received, should be filed with the
final rule. Such a procedure is important to avoid "short-
circuiting” the administrative process as required by the
RFA. :

Summary of PSC's Concerns _ .

More information is required on the potential impact of the
setaside in terms of dollars. 1In the event the IRFA yet to
be filed shows that a large dollar amount is needed to meet
the goal, PSC contends that technical and professional
services requirements should not be a disproportionate
source of those dollars. Another source of concern is the
degree to which actions taken to fulfill the setaside will
be subject to abuse. Some protections as to eligibility
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determination and subcontracting limitations, equ1va1ent to
those in effect in the 8(a) program, may be required.

Our comments below state PSC's request for inclusion of
various information and analysis in the IRFA. We also
comment on various substantive aspects of the interim rule
of concern, and which we believe should be addressed in the.
IRFA. PSC additionally provides broader perspectives on the

small business setaside program within the procurement
process.

We would hope to expand on these perspectives in our later
submission, as part of our comments on information and
analysis contained in the IRFA.

Information and Analyses Required in the IRFA

The interim rule proposes to implement Section 1207 of the
National Defense Authorization Act for FY 1987 (Pub. L.

99-661). That section and the interim rule require a new
category of setasides for a class of small firms identified

in the interim rule as Small Disadvantaged Businesses
(SDBs). e

To properly evaluate the rule, and provide rational comments
on its possible effects on the procurement process, the
services industry, and PSC members, which include government
contractors of all sizes, more information and analysis is
required than is set forth in the interim rule. We

therefore request that the information requested below be
included in the IRFA:

o The total number of procurement dollars
currently received by the combined class of
SDBs covered by the five percent setaside
required by Section 1207, broken down by:

~--  prime contract dollars;

-- subcontract dollars; and

-- each of-these.should be broken down
further by small business concerns owned

and controlled by socially and economi-
cally disadvantaged = individuals,
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historically black colleges and
universities, and minority institutions.

The above information is requested to help
determine how many DOD procurement dollars
have been allocated to those groups in recent
years, allowing interested parties to the
rule to determine the extent of the impact in
dollars of the five percent setaside
requirement. '

We request a further definition of SDBs, to
include:

-- the number of firms such a class will
contain;

-- the industry categories in which such
SDBs are currently doing business, bro-
ken down by services (SIC group 87), and
non-services;

-- the impact of the rule as proposed on -
8(a) (versus SDB) firms, by industry
category; and

-- the impact of the rule on small, 8(a)
technical and professional services
firms.

The above information is requested to help
determine the impact of the rule in existing
8(a) firms, and particularly those doing
business in technical and professional
services.

We request information on the impact on
non-SDB firms, as follows:

-- the number of small firms in the
services industry categories not
qualifying for SDB status; '

-- industry categories in which the
setaside will have a significant impact,
‘and the procurement dollar volume
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estimated to be set aside for each
category;

-- - a discussion of the impact on technical
- and professional services requirements
now substantially filled by non-SDB
firms, which would be set aside;

-- the relationship of the proposed
implementation of the rule to other sec-
tions of Pub. L. 99-661, particularly
Section 921 (a)-(h);

-- in particular, an analysis and
explanation of how proportionality by
industry category, as required in
Section 921 of Pub. L. 99-661, will be
maintained by the "Rule of Two"
implementation approach for
Section 1207, as set forth in the
interim rule; .

-- an analysis of the impact of the rule on
non-small business firms recently
graduating from small business status
and no longer eligible for setasides,
particularly those in the technical and
professional services industry; and

-- the impact of the rule on complexity of
the procurement process, and on the pub-
lication-to-award-time-frame for pro-
curements.

The above information is required to analyze‘
and comment intelligently and rationally on
the displacement impact of the rule and the

five percent setaside on non-8(a) and non-SDB
firms. : '
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Comments onAEffects of the Interim Rule

The following brief comments are made regarding substantive
aspects of the interim rule.

o Proportional Impact

As a matter of good public and procurement policy, DOD
should insure that implementation of both the interim and
final rule exerts an equitable and proportional

impact across all of the various industry categories
contributing to the defense effort. 1In both drafting

the final rule, and in implementing the five percent
setaside, DOD should avoid the dysfunctions which would
occur if the five percent goal were fulfilled from too
few industry categories.

|

o Program Integrity

The interim rule provides for a system of}self certification
as to the status as a small d1sadvantaged'bus1ness concern.
This process will be vulnerable to abuse and is difficult _to
monitor by competitors and other interested parties. The
qualification factors, percentage of ownefshlp, actual
control, and accrual of profits, are cons1derab1y more
dlfflcult to monitor than the factors used for size
determination where self-certification is also permitted. A
preferred system, requiring additional over51ght by the fed-
eral government, is a system that operates much like the
current 8(a) program, where concerns must provide the infor-
mation necessary to make an accurate determination as to
eligibility.

Additional consideration should be given to the question
of limitations on subcontracting levels by SDBs.

The 8(a) program imposes limits on subcontractlng,

to prevent "flow-through" s1tuat10ns, in which the
qualified disadvantaged firm is used to obtain work

for non-disadvantaged subcontractors. Protections -
agalnst the possibility of such abuses have not been set
forth in the interim rule. :
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o "Fair Market Cost" versus "Fair Market Price"

The statute permits award to an SDB as long as the
price does not exceed fair market cost by ten percent.
The interim regulations, however, provide that award -
may be made if made at a price not exceeding fair
market price by more than ten percent. The difference
between cost and price is the amount of profit.  As the
interim regulations now read, the final acceptable
price of an SDB offer may be higher than permitted by
statute because ten percent of cost will presumably
always be lower than ten percent of the sum of cost and
profit.

() Subcontracts

Although the statutory goal of five percent is to be
met through the award of contracts and subcontracts,
the interim regulations do not require any collection
of data on the total dollar value of subcontracts
awarded to SDBs. Failure to collect that data could
result in increased pressures to award additional
contracts to SDBs even though the five percent goal
has actually been met.

As stated above, we propose to submit more detailed comments
on PSC's views on the substantive effects of the rule when
DOD's IRFA has been published.

Perspectives of PSC on the Impact of Further
Setasides on the Procurement Process

PSC is currently reviewing the existing small business

.setaside approach as a fundamental part of the procurement

system. While this review is in process, PSC believes there
is opportumnity for improving the manner in which small
business can rationally and efficiently receive a fair and
equitable proportion of procurements. One aspect of a pro-
gram for constructive improvement should include a biannual
planning and. programming approach to identifying and allo-
cating the areas across all federal government procurement
where small business setasides will be affected. The tar-

geted dollar volume of setaside procurements would  include
‘both direct prime contracts with small businesses and sub-
‘contract participation by small businesses.



Defense Acquisition
Regulatory Council
August 3, 1987

Page 8

The goals of the planning process are (1) to ensure that
setaside programs are applied evenly to all procurement
areas, (2) tc ensure that the government marketplace is more
stable and predictable for the government's contracting re-
source base (small, disadvantaged, midsize, and large busi-
nesses), and (3) to provide organizations interested in gov-
ernment procurement the needed information to develop mar-
keting strategies for the public sector. This, most impor-
tantly, will provide visibility to both eligible small
businesses, as well as place non-small businesses on notice
as to what areas will not be accessible through unrestricted
competitive procurement. This planning and programming
vehicle will culminate with a submission to Congress that
lays out all areas selected for small business setasides.
It will be submitted in comprehensive form every two years
and modified as necessary in the intervening year.

PSC reserves the right to supplement its comments on the
IRFA to the rule with additional perspectives on how the
government's overall approach to small business participa-
tion in the procurement process can be improved.

We appreciate the opportunity to submit these comments, and
look forward to the opportunity to submit further comments
on the rule in the future.

Sincerely,

it

Virginia Littlejohn
Executive Director

cc: Frank Swain, Chief Counsel for Advocacy,
Small Bu31ness Admlnlstratlon
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HAND-DELIVERED

Defense Acquisition Regulatory Council
ATTN. Mr. Charles W. Lloyd

Executive Secretary.

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 87-33

. Dear Mr. Lloyd:

We are a law firm that represents a large number of
clients in connection with Government contracts matters. We
are writing to submit comments on the interim rule amending
the Defense Federal Acquisition Regulation Supplement
("DFARS") that was published in the May 4, 1987 edition of
the Federal Register. See 52 Fed. Reg. 16,263 (1987) (a
copy of which is enclosed). The stated purpose of the
interim rule is "to implement Section 1207 of the National

- Defense Authorization Act for Fiscal Year 1987 (Pub. L.

99-661), [the "Act"], entitled 'Contract Goal for
Minorities.'" However, it is our view that in one material
respect -- the rule's definition of a small disadvantaged
business -- the interim rule imposes a restriction that goes

far beyond the provisions of Pub. L. 99-661.

Section 1207 of the Act (a copy of which is enclosed)
sets a goal for the Department of Defense ("DOD") for the
expenditure of funds for contracts with small disadvantaged
business concerns, historically Black colleges and
universities, and minority institutions. In effect, Section
1207 authorized a DOD program of total small disadvantaged
business set aside procurements. This DOD program is
similar to the "8(a) Program" of the Small Business



Administration ("SBA"). Under the 8(a) Program SBA enters
into prime contracts with agencies of the Federal
Government, and then awards a sole-source subcontract to a
small disadvantaged business concern for the performance of
the work under the prime contract. Thus the 8(a) Program -
and the DOD program provide an important incentive for small
disadvantaged business concerns to participate in Government
procurements, and confer benefits that can be the life blood
of such concerns. The identification of firms who are
entitled to receive these benefits, i.e., the definition of
a small disadvantaged business concern, is, therefore, all
important.

The interim rule would add to the DFARS a Section 19.001
(48 C.F.R. § 219.001) containing, inter alia , the
following definition of a small disadvantaged business
concern:

"Small disadvantaged business (SDB) concern, "...
means a small business concern that ... is at least
51 percent owned by one or more individuals who are
both socially and economically disadvantaged, or a
publicly owned business having at least 51 Percent
of its stock owned by one or more socially and
economically disadvantaged individuals.

Many publicly held companies have two or more classes of
stock. One is voting stock, which gives its owner both
ownership and the power of direct control -over the company;
the other is non-voting stock, which confers some of the
advantages of ownership, but does not confer any control
over the company. The interim rule quoted above makes no
distinction between the voting stock and the non-voting
stock of a company. To be eligible for the DOD program, the
stock of a small company -- and not just the voting stock --
must be at least 51 percent owned by individuals who are
socially and economically disadvantaged. The interim rule's
failure to make this distinction is improper. For the
following reasons the interim rule is more restrictive than
was intended by Congress..

First, -Section 1207 of the Act states that small
disadvantaged business concerns are concerns "owned and
controlled by socially and economically disadvantaged
individuals .(as defined by Section 8(d) of the Small
Business Act (15 U.S.C. 637(d)) and regulations issued under
such section )...." The SBA regulations that are issued

under Section 8(d) of the Small Business Act are set forth
at 13 C.F.R. Part 124 (a copy of which is enclosed). At the

time that the Act was passed -- indeed.both before and since
the Act was passed by Congress -- the SBA regulations have.
-2 -



defined the ownership requirments for a small concern to be
considered a small disadvantaged business as follows:

In the case of an applicant concern which is a
corporation, 51 percent of all classes of voting
stock must be owned by individual(s) determined to
be socially and economically disadvantaged.

13 C.F.R. § 124.103(b) (emphasis supplied). Thus the
regulations that arée expressly referenced in the Act clearly
apply the 51 percent stock ownership requirement only to
voting stock. :

Second, the interim rule itself reflects a Congressional
intent to be consistent with the SBA regulations. For
example, the interim rule's definition of a "small business
concern" explicitly references the SBA size regulations that
apply to the 8(a) Program, 13 C.F.R. Part 121. See DFARS
19.001, 48 C.F.R. Part 219.001, 52 Fed. Reg. 16,265 (1987).
Further, the interim rule states that "[i]t is the policy of
the [DOD] to strive to meet [the goal established by § 1207
of the Act] through the enhanced use of ... the section 8(a)
program, and the special authority conveyed through section
1207 (e.g. through the creation of a total [small
disadvantaged business] set aside)." DFARS 19.201(a), 48
C.F.R. § 219.201, 52 Fed. Reg. 16,265 (1987). Again, the
interim rule expressly references the 8(a) Program. Indeed,
it states that the DOD seeks to "enhance" the use of the
8(a) Program. The use of an overly restrictive definition
of a small disadvantaged business concern is patently
inconsistent with this goal.

Lastly, the purpose of both the 8(a) Program and the DOD
program is to help small disadvantaged business concerns get
a foothold in the marketplace so that they can compete and
thrive in the future without Government aid. One way such
companies are able to continue to compete and thrive is by
"going public" and raising additional captial for investment
and expansion. However, the effect of the restrictive
definition in the interim rule is to provide a disincentive
to "go public." The interim rule; therefore, undermines the
goals of the program and statute it purports to implement.

The 8(a) Program and the DOD program have participants
(who may well make up a minority of all participants in
these programs) that are publicly held companies, 51 percent
or more of whose voting stock is owned by socially and’
economically disadvantaged individuals, but who also have
non-voting shareholders. For some of these companies, when
the voting and non-voting stock is added together, the.
percentage of the total that is owned by socially and -
economically disadvantaged individuals falls below 51



percent. These companies meet the SBA regulations'
definition of a small disadvantaged business concern, and
participate fully in the 8(a) Program. However, under the
interim rule these companies would not be eligible to-
participate in the DOD program. Yet the benefits of keeping
these companies in the DOD program are as great as the '
benefits of keeping thses companies in the 8(a) Program.

If the interim rule is not amended to make it consistent
with the 8(a) regulations, a group of companies will be
severely prejudiced: they will be able to enjoy the .
benefits of the SBA 8(a) Program, but they will not be .
permitted to enjoy the benefits of the DOD program. Since a
company's participation in the 8(a) Program is for a fixed
period of time, when a company graduates from the 8(a)
Program it will be unable to participate in the DOD Program
and will be at a severe competitive disadvantage. That
situation would not only be unjust and unfair, it also would
be contrary to the requirements of the law. We respectfully
suggest that the interim rule's definition of a small
disadvantaged business concern be amended to read as
follows:

"Small disadvantaged business (SDB) concern," as
used in this part, means a small business concern
that is at least 51 percent owned by one or more
individuals who are both socially and economically
disadvantaged, or a publicly owned business having
at least 51 percent of its voting stock owned by
one ore more socially and economically
disadvantaged individuals.

In addition to the requirement concerning stock
ownership, the interim rule's definition of a small
disadvantaged business concern requires that the majority of
the earnings of a small business concern accrue to the
socially and economically disadvantaged owners. We believe
that this requirement is unnecessary. The ownership
requirements will ensure that socially and economically
disadvantaged individuals control the company, including its
earnings. © It is _the question of control with which the 8(a)
Program requirements:are concerned, and it is the question
of control with which the DOD program requirements should be
concerned. Accordingly, we respectfully request :that the
interim rule's definition of "small disadvantaged business
concern" be amended to exclude the requirement that the
"majority of the earnings accrue to the socially and

economically disadvantaged owners. :

In 1light of the préjﬁdicial impact of the interim rule

. on certain small disadvantaged business concerns, we request
‘ that, pending issuance of a final rule, the 8(a) Program

- 4 -
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{c) DIS SECURITY INVESTIGATIONS.—After consultmg with the Sec-
retary of Defense, the Director of the Defense Investigative Service
may conduct such security inspections of special access programs as

the Director considers appropnate \mlas othermse dxrected by the
Secretary of Defense.

SEC. 1207. CONTRACT GOAL FOR MINORITIES

(a) GoAL.—Except as provided in subsection (d) a goal of 5 pement
of the amount described in subsection (b) shall be the objective of the
Department of Defense in each of fiscal years 1987, 1988, and 1989
for the total combined amount obligated for contracts and sub-
contracts entered into with—

(1) small business concerns, including mass media, owned and.. -
controlled by socially and economwallx‘ dxsadvant_gge'a individ-
el AR velined DY SEtion 3d) o e Om: usmw

U.S.C. 637(d)) and regulations Lssu the
ajort €arnings of whic directly accrue o sﬁ'ﬁ
individ :
- (2) hxstonca.lly Black' colleges and universities; or
'(3) minority institutions (as defined by the Secretary of Edu-
cation pursuant to the General Education Provisions Act (20
U.S.C. 1221 et seq.)).
®) AMOUN'r —The mrements of subsectxon (a) for any fiscal
year apply to the combmed total of the following amounts:
(1) Funds obligated for contracts entered into with the Depart-
ment of Defense for such fiscal year for procurement. -
- (2) Funds obligated for contracts entered into with the Depart-
ment of Defense for such ﬁscal year for research, development
~ test, and evaluation. :
(3) Funds obligated for contracts entered into with the Depart-
" ment of Defense for such fiscal year for military construction.
(4) Funds obligated for contracts entered into with the Depart-
ment of Defense for operation and maintenance.
. (c) TecuNIcAL AsSISTANCE.—~To attain the goal of subsection (a),
the Secretary of Defense shall provide technical assistance services
to potential contractors described in ‘subsection (a). Such technical
assistance shall include information about the program, advice
about Department of Defense procurement procedures, instruction
in preparation of proposals, and other such assistance as the Sec-
retary considers appropriate. If Department of Defense resources
are inadequate to provide such assistance, the Secretary of Defense
__may enter into contracts with minority private sector entities with
experience and expertise in the design, development, and delivery of
technical assistance services to eligible individuals, business firms
and institutions, defense ac(bemon agencies, and defense prime
.contractors. Department of Defense contracts with such entities
shall be awarded annu;llaﬁ based upon, among other things, the
number of minority s ‘business concérns, historically Black
colleges and umversmes. and minority mstltutxons that each such
entxty brings into th -g
(d) AppLICABILITY.—Subsection (a) does not ap? gef
"7 (1) to the extent to which the Secre ense debermmes
that con;pellmg national security considerations reqmre other-
wise;and .
(2) if the Secretary mnkmg such a determmatxon notifies
Congress of such determination and the reagons for such
detenmnatlon : ' :
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(2) Proceeds of loans under this sub-
part shall not be used for the payment
of dividends or other disbursements to
owners, partners, officers or stock-
holders unless they constitute reason-
able remuneration and are directly re-
lated to their performance of services;
nor for refunding of existing indebted-
ness incurred prior to or not as a

. result of the event which gave rise to

the issuance of the declaration or des-
fgnation or to reduce loans provided,
guaranteed or insured by another Fed-
eral agency or a small business invest-
ment company licensed under the
Small Business Investment Act. No
part of the proceeds of any loan under
this subpart shall be used, directly or
indirectly, to pay any obligations re-
sulting from a Federal, state or local
tax penalty as a result of negligence or
fraud, or non-tax criminal fine or any
civil fine or penalty for non-compli-
ance with a law, regulation or order of
a Federal, state, regional, or local
agency or similar matter.

(3) Each borrower shall use the loan
proceeds for the purposes set forth in
the loan authorization. Any loan recip-
fent who wrongfully applies loan pro-
ceeds shall be civilly liable to SBA in
an amount equal to one and one-half
times the original amount of the loan
(Pub. L. 92-385, approved August 16,
1972; 86 Stat. 554).

(4) Applicants must use personal and
business assets to the greatest extent
possible, without incurring undue per-
sonal hardship, before disbursement
of funds under this subpart.

(h) Other requirements. For applica-
tion requirements see §123.18; for
terms of loans, see § 123.9(a); for types
of loans, see § 123.4; for services fees,
see § 123.6 of this part.

(49 FR 32311, Aug. 13, 1984, as amended at
50 FR 4615, Jan. 31, 1985; 51 FR 45300, Dec.
18, 1986)

PART 124—MINORITY SMALL BUSI-
NESS AND . CAPITAL OWNERSHIP
DEVELOPMENT

Sec.

124.1° The Section 8(a) and 7(j) programs.

124.2° Program management.

124.3' Violations.

124.100 Definitions and applicability of
these regulations.
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124.106 Economic disadvantage.

124.107 Potential for success.

124.108 Additional eligibility requlremenrs

124.109 Ineligible businesses.

124.110 Fixed program participation term.

124.111 Mechanics for extension of a fixed
program participation term.

124.112 Program termination. ]

124.113 Suspension of program assistance.

124.201 Processing applications.

124.202 Place of filing.

124.203 Applicant representatives.

124.204 Requirement support determina-
tion.

124.205 Forms and documents required.

124.206 Approval and declination of appii-
cations for eligibility.

124.207 Business activity.

124.301 The provision of requlrements sup-
port for 8(a) firms.

124.302 8(a) Contracts and subcontracts.

124.401 Advance payments.

124.402 Business development expense.

124.403 Letter of credit.

124.501 Development assistance program.

124.502 Small Business and Capital Owner-
ship Development program.

124.503 Compliance with the Paperwork

. Reduction Act of 1980.

AvuTHORITY: 15 U.S.C. 637(a).

Source: 51 FR 36141, Oct. 8, 1986, unless
otherwise noted.

8124.1 The Section 8(a) and 7(j) pro-
grams.

(a) General. (1) These regulations
implement sections 8(a) and 7(j) of the
Small Business Act (15 U.S.C. 637(a)
and 636 (j)) which establish the Mi-
nority Small Business and Capital
Ownership Development Program
(program). These regulations apply to
all section 8(a) concerns participating
in the program as of the effective date
of these regulations and all concerns

applying for admission to the progra.m

subsequent to that date.

(2) Section 8(a) authorizes SBA to
enter into all types of contracts (in-
cluding, but not limited to, :supply,
services, construction, research and de-
velopment) with other Government
departments and agencies, and to ne-
gotiate subcontracts for the perform-
ance thereof with small business con-
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cerns owned and controlled by socially
and economically disadvantaged
individual(s).

(3) Section 7(§) authorizes SBA to
provide financial assistance to public
or privatée organizations to pay all or
part of the cost of projects designed to
provide technical or management as-
sistance to individuals or small busi-
ness concerns eligible for assistance
under sections 7(a)}11), 7(j)10), and
8(a) of the Small Business Act. .

(b) Purposes. (1) It is the purpose of
the Section 8(a) program to: ]

(i) Foster business ownership by in-
dividuals who are both socially and
economically disadvantaged;

(ii) Promote the competitive viabili-
ty of such firms by providing such
available contract, financial, technical,
and management assistance as may be
necessary; and

(iii) Clarify and expand the program
for the procurement by the United
States of articles, equipment, supplies,
services, materials, and construction
work from small business concerns
owned by socially and economically
disadvantaged individuals.

(2) It is the purpose of the Section
1(§) program to:

(1) Foster business ownership by in-
dividuals in groups that own and con-
trol little productive capital; and..

(i) Promote the competitive viabili-
ty of such firms by creating a small
business and capital ownership devel-
opment program to provide such avail-
able financial, technical, and manage-
ment assistance as may be necessary.

§124.2 Program management.

The Associate Administrator for Mi-
nority Small Business and Capital
Ownership Development (AA/MSB-
COD) is responsible for the formula-
tion and execution of the policies and
programs under sections 7(j) and 8(a)
of the Small Business Act under the
supervision of, and responsible to the
Administrator of SBA.

81243 Violations.

Willful violation by an applicant for
admission to the section 8(a) program

~or an applicant for participation in the

section T(j) program of any of SBA's
regulations governing its other - pro-

~ grams may result in the applicant’s

§124.100

denial of admission to the program.
Any such violation will be considered
by the AA/MSB-COD in making a de-
termination on the admission of an ap-
plicant to the program, and such con-
sideration will include the nature and
severity of any such violation.

§124.106 Definitions and applicabtlity of
these regulatiens.

(a) “Business plan’” means the busi-
ness plan documents as submitted by
the applicant section 8(a) concern and
approved by SBA which include the
objectives, goals, and business projec-
tions of a section 8(a) concern, and all
written amendments or modifications
which have also been approved by
SBA. :

(b) “Certification of SBA’'s compe-
tency” means a certification by SBA
that it is competent to perform the re-
quirement as stated in the contract,
and is based upon an assessment of a
section 8(a) concern’s competency to
perform. The assessment does not re-
quire a special investigation or the is-
suance of a Certificate of Competency
(COC) as provided for elsewhere in
these regulations under the authority
of section 8(bXT) (A), (B), and (C) of
the Small Business Act.

(¢) “Commitment” means the com-
mitment made by a procuring activity

‘to SBA that the procuring activity will

negotiate to place a contract with SBA
or subcontract with a section 8(a) con-
cern, provided there is no material
change in requirements, availability of
funds, or other pertinent factors. A
commitment does not mean that an
award of a particular contract to SBA
and a section 8(a) concern will or must
be made.

(d) “Local buy item’” means a supply
or service purchased to meet the spe-
cific needs of one user. Examples in-
clude the-purchase of nonprofessional
services, such as custodial or trash
hauling, and construction work.

(e) “Manufacturer” means a concern
which owns, operates, or maintains a
factory or establishment that pro-
duces on the premises the materials,
supplies, articles, or equipment de-
scribed by the business plan. In order
to qualify as a manufacturer, a con-
cern must be able to show (1) that it is
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an established manufacturer of par-
ticular goods or goods of general char-
acter which may be sought by the
Government, or (2) if it is newly enter-
ing into such manufacturing activity,
that it has made all necessary prior ar-
rangements for space, equipment, and
personnel to perform manufacturing
operations. A new firm which has
made such definite commitments in
order to enter a manufacturing busi-
ness which will later qualify it, shall
not be barred from 8(a) approval be-
cause it has not yet done any manu-
facturing; however, this interpretation

is not intended to qualify a firm whose
' arrangements to use space, equipment,
or personnel are contingent upon 8(a)
approval. This definition is based upon
the Walsh-Healy Public Contracts Act,
41 U.S.C. 35-45.

(f) “National buy item” means an
item or service purchased to meet the
needs of a system where supply con-
trol, inventory management, and pro-
curement responsibility have been as-
signed to a central procuring activity
to support the needs of two or more
users of the item. Examples include

military clothing purchased by the De-”

fense Personnel Support Center of the
Department of Defense, paint or hand
tools purchased by the Federal Supply
Service of the General Services Ad-
ministration, medical supplies pur-
chased by the Veterans Administra-
tion, or studies, evaluations, consulting
services or similar services purchased
by the headquarters office of a depart-
ment or agency.

(g) “Negative control,” as used in
this part is defined in § 121.3(a)(i), for-
merly § 121.3-2(a)(i), of these regula-
tiorlxs which is entitled ‘“Nature of Con-
trol.”

(h) “Open requirement’’ means a re-
quirement submitted to SBA by a pro-
curing activity for possible 8(a) award
without a particular 8(a) concern iden-
tified as a candidate for the award.
Open requirements can be for local
buy items or national buy items.

) “Primary industry classification’
means the four digit Standard Indus-
trial Classification (SIC) Code designa-
tion which, for an on-going applicant
concern, best describes the industry
representing the largest proportion of
its- business revenues for the previous

13 CFR Ch. | (1-1-87 Edition)

year or, in the case of a start-up appli-
cant concern, that SIC Code designa-
tion which best describes the industry
in which it intends to do the most
business.

“(j) “Regular dealer” mea.ns a person
who owns, operates, or maintains a
store, warehouse, or other establish-
ment in which materials, supplies, ar-
ticles, or equipment of the general
character described in the business
plan are bought for the account of
such person, kept in stock and sold to
the public in the usual course of. busi-
ness. In order to qualify as a regular
dealer, the concern must be able to
show:

(1) That he has an establishment or
leased or assigned space in which he
regularly maintains a stock of goods in
which he claims to be a dealer; {f the
space is in a public warehouse, it must
be maintained on a continuing, and
not on a demand basis;

(2) That the stock maintained is a
true inventory from which sales are
made; the requirement is not satisfied
by a stock of sample or display goods,
or by a stock consisting of surplus
goods remaining from prior orders, or
by a stock unrelated to the supplies
which are the subject of the business
plan, or by a stock maintained primar-
ily for the purpose of token compli-
ance with the Act from which few, if
any, sales are made;

(3) That the goods stocked are of the
same general character as the goods in
which he claimed to be a dealer; to be
of the same general character the
items to be supplied must be either
identical with those in stock or be
goods for which dealers in the same
line of business would be an obvious
souree;
~(4) That sales are made regularly
from stock on a recurring basis; they
cannot be only occasional and consti-
tute an exception to the usual oper-
ations of the business; the proportion
of sales from stock that will satisfy
the requirements will depend upon the
character of the business;

(5) That sales are made regularly in
the usual course of business to the
public, i.e., to purchasers other than
Federal, State, or local government
agencies; this requirement is not satis-
fied if the applicant concern merely
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" seeks to sell to the public but has not

yet made such sales; if government
agencies are the sole purchasers, the
applicant concern will not qualify as a
regular dealer; the number and
amount of ‘sales which must be made
to the public will necessarily vary with
the amount- of total sales and the
nature of the business; and

(6) That his business is an estab-
lished and going concern; it is not suf-
ficient to show that arrangements
have been made to set up such a busi-
ness.

This definition is based upon the
Walsh-Healy Public Contracts Act.

(k) “Requirement support” means
contract opportunities from Federal
procuring agencies to acquire articles,
equipment, supplies, services, materi-
als or construction work which a sec-
tion 8(a) business concern could per-
form.

() “Self-marketing” of an item
occurs when a section 8(a) marketing
firm identifies a requirement that has
not been committed to the section 8(a)
program and through its marketing ef-
forts causes the procuring activity to
offer that specific requirement to the
8(a) program on its behalf.

(m) Applicabdility to "participating
section 8(a) concerns. Business plans
for all participating section 8(a) con-
cerns shall reflect Standard Industrial
Classification Code designations con-
sistent with the requirements of
§ 124.207 of these regulations. Within
120 calendar days of publication of
this final rule, the appropriate SBA
field office will review the business
plan and related documents of each
participating section 8(a) concern and
within the same 120-day period will
notify each concern by certified mail
to its address of record of the SIC
Code designations for which it has
been approved to receive section 8(a)
program contract awards. Within 30
calendar days from the date on which

the notice is mailed, a participating..
‘concern may request-in writing that .
SBA make a correction in the ap--
proved SIC- Code designations in its :
" presently approved business plan in |
order to conform the approved busi-
ness plan to these regulations. Written :

approval or disapproval of any such
request will be provided by SBA

§ 124.10

within 60 calendar days of the receipt
of the request. Any correction of one
or more SIC Code designations will be
effective only when SBA gives written
approval of such request. After the
process is completed as to all concerns
participating in the section 8(a) pro-
gram on the effective date of these

‘regulations, any subsequent changes

in SIC Code designations appearing in
their business plans must be accom-
plished pursuant to § 124.207(b).

§124.101 The section 8(a) program: Gen-
eral eligibility.

(a) In order to be eligible to partici-
pate in the section 8(a) program, an
individual or an applicant concern
must meet all of the eligibility criteria
set forth in §124.102 through
§124.110 hereunder. All determina-
tions made pursuant to §§124.102,
124.103, 124.104, 124.105, 124.106, and
124.107 shall be in writing, setting
forth the grounds and relevant facts
upon which the determination is
based, by the AA/MSB-COD, whose
decision shall be final.

(b) It is the intent of the Small Busi-
ness Administration to limit participa-
tion in the section 8(a) program to eli-
gible individuals and concerns, and to
process applications for participation
in a fair and consistent manner.
Toward that end, the Small Business
Administration invites the participa-
tion of the public in preventing fraud
and assuring the integrity of the sec-
tion 8(a) program. The AA/MSB-COD
shall review any determination that
an individual or applicant concern is
eligible to “participate in the section
8(a) program whenever a member of
the public submits credible evidence
that such determination was based on
fraudulent information, or that SBA
did not follow the requirements of
these regulations in rendering the -de-.
termination. The AA/MSB-COD shall
determine whether the facts devel-
oped during any such review warrant
further action; provided that any
review of potential misconduct by SBA
shall be concluded with- a detailed
report of the findings to the member
of the public whose information gave
rise to the review.
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§124.102 Small business concern.

(a) In order to be eligible to partici-
pate in the section 8(a) program, -an
applicant concern must qualify as a
small business concern as defined in
§ 124.4 of the SBA Rules and Regula-
tions (13 CFR 121.4). The particular
size standard to be applied will be
based on the primary industry classifi-
cation of the applicant concern.

(b) In order to continue to partici-
pate in the section 8(a) program once
a concern is admitted to the program,
the concern must certify to SBA that
it is a small business pursuant to the
provisions of § 121.4 for the purpose of
performing each individual contract
which it is awarded. SBA, in turn , will

. verify such certifications.

(c) Once admitted to the section 8(a)
program, a concern will only be per-
mitted to perform 8(a) contracts
which are elassified according to the
standard industrial classification code
numbers which appear in its business
plan as established pursuant to
§ 124.207 of these regulations. A par-
ticipating section 8(a) business con-
cern is free to pursue any non-section
8(a) contract regardless of .its Stand-
ard Industrial Classification Code
number which it is capablé’and compe-
tent to perform.

§124.103 Ownership.

In order to be eligible to participate
in the section 8(a) program, an appli-
cant concern must be one which is at
least 51 percent owned by an
individual(s) who is a citizen of the
United States (specifically excluding
resident alien(s)) and who is deter-
mined to be socially and economically

‘ disadvantaged by SBA.

(a) In the case of an applicant con-
cern which is a partnership, 51 percent

. of the partnership interest must be

owned by an individual(s) determined
to be socially and economically disad-
vantaged. .

(b) In the case of an applicant con-
cern.which is a corporation, 51 percent
of all classes of voting stock must be
owned by an individual(s) determined
to be socially and economncally disad-
vantaged.

(c) Part ownership in an applicant
concern. by nondisadvantaged

individual(s) is permitted and may be
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necessary to insure adequate capital
and management for the concern’s de-
velopment. However, any property,
equipment, supplies, services and/or

‘financial assistance other than person-
~al services which are sold, rented or
"donated to the 8(a) concern by such

nondisadvantaged individual(s) must
be reported to SBA on an annual
basis. Such nondisadvantaged
individual(s), their spouses or immedi-
ate family members may not: :

(1) Be former employers of the dis-
advantaged owner(s) of the applicant
concern without prior approval of
SBA;

(2) Be affiliated with another busi-
ness in the same or similar type of
business as the applicant concern;

(3) Hold ownership interest in any
other 8(a) concern in an amount
deemed excessive by SBA;

(4) Exercise negative control over
the applicant concern as defined in 13
CFR 121.3(aXi) (formerly 13 CFR
121.3-2(aXi)); or

(5) Receive compensation for person-
al services from the applicant concern
as directors or employees which is
deemed to be excessive by SBA

(d) Non-section 8(a) concerns in the
same or similar line of business are
prohibited from having an ownership
interest in an applicant concern which
is deemed by SBA to cause negative
control over the applicant concern, as
defined in 13 CFR 121.3(aXi) (former-
ly 13 CFR 121.3-2(a)i)).

(e) A section 8(a) business concern
may continue participation in the pro-
gram subsequent to a change in its
ownership. However, any change of
ownership of an 8(a) business concern
requires the prior written approval of
SBA. Continued participation of the
8(a) concern under new ownership re-
quirés compliance with all individual
and business eligibility requirements

"of these regulations by the concern

and the new owners. Failure of either
an individual owner or the concern to
maintain compliance -constitutes a
ground for program termination.

(f) Applicant concerns owned and
controlled by an Indian Tribe are eligi-
ble for participation in the section 8(a)
program if : the individuals who
manage and control the -concern are
found to be socially and economically -
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disadvantaged by SBA, and the Tribe
is found to be economically disadvan-

" taged by SBA.

(g) Applicant concerns owned. and
controlled by a Regional Corporation
or a Village Corporation as defined in
43 U.S.C. 1602 (Alaska Native Claims
Settlement Act, Pub. L. 92-203, De-
cember 18, 1971) are eligible for par-
ticipation in the section 8(a) program
if the individuals who manage and
control the concern are found to be so-
cially and economically disadvantaged
by SBA, and the Regional or Village
Corporation is found to be economical-
ly disadvantaged by SBA.

§124.104 Control and management.

Except in the case of applicant con-
cerns owned and controlled by an
Indian tribe or a Regional Corporation
or Village Corporation (see
§ 124.103(g)), an_ applicant concern's
management and daily business oper-
ations must be controlled by an
owner(s) of the applicant concern who
has been (have been) determined to be
socially and economically disadvan-
taged, and such owner(s) must own a
greater percentage of the business
entity than any nondisadvantaged
owner, or in the case of a corporation,
more voting stock than any nondisad-
vantaged stockholder.

(a) Individuals who are not socially
and economically disadvantaged may
be involved in the management of an
applicant concern, and may be stock-
holders, officers, directors, or employ-
ees of such concern. However, such in-
dividuals shall not exercise actual con-
trol or have the power to control the
operations of the applicant or section
8(a) business concern. The existence of

control or the power .to control shall

be determined by the facts of each
case.

(b) An applicant concern must be
managed on a full-time basis by one or
more persons who have been found by

-SBA to be socially and economically

disadvantaged, ‘and such person(s)

. must possess requisite management ca-

pabilities as determined by SBA. This
precludes outside- employment or
other business interests by the individ-
ual which conflict with the manage-
ment of the firm or prevent it from
achieving the objectives of its business

§ 124.105

development plan. Any disadvantaged
person upon whom section 8(a) eligi-
bility is based, who is engaged-in the
management and daily business oper-
ations of the section 8(a) concern and
who wishes to engage in regular out-

side employment must notify SBA of

the nature and anticipated duration of

the outside employment prior.ta en- .

gaging in such employment. SBA will
review such notification for compli-
ance with the requirement of day-to-
day management and control of the
8(a) concern.

§124.105 Social disadvantage.

(a) General. Socially disadvantaged
individuals are those who have been
subjected to racial or ethnic prejudice
or cultural bias because their identity
as a member of a group without
regard to their individual qualities.
The social disadvantage of individuals
must stem from circumstances beyond
their control.

(b) Members of designated groups. In
the absence of evidence to the con-
trary, the following individuals are
considered socially disadvantaged:
Black Americans; Hispanic Americans;
Native Americans (American Indians,
Eskimos, Aleuts, or Native Hawaiians);
Asian Pacific Americans (persons with
origins from Japan, China, the Philip-
pines, Vietnam, Korea, Samoa, Guam,
U.S. Trust Territory of the Pacific Is-
lands, Northern Mariana Islands,
Laos, Cambodia, or Taiwan); Subcont{-
nent Asian Americans; and members
of other groups designated from time
to time by SBA according to proce-
dures set forth at § 124.105(d) of this
part.

(¢) Individuals not members of desig-
nated groups. (1) Individuals who are
not members of the above-named
groups must establish their social dis-
advantage on the basis of clear and
convincing evidence. A clear and con-
vincing case of social disadvantage
must include the following elements:

(i) The individual's social disadvan-
tage must stem from his or her color;
national origin; gender; physical hand-
icap; long-term residence in an envi-
ronnment isolatéd from the mainstream
of American society; or other similar
cause not common to small business
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persons who are not socially dlsadvan-
taged.

(ii) The individual must demonstrate
that he or she has personally suffered
social disadvantage, not merely claim
membership in a non-designated group
which could be consndered socially dis-
advantaged.

(iii) The individual's social disadvan-
tage must be rooted in treatment
which he or she has experienced  in
American society, not in other coun-
tries.

(iv) The individual's social disadvan-
tage must be chronic, longstanding,
and substantial, not fleeting or insig-
nificant.

(v) The individual’s social disadvan-
tage must have negatively impacted on
his or her entry into, and/or advance-
ment in, the business world. SBA will
entertain any relevant evidence in as-
sessing this element of an applicant's
case. SBA will particularly consider
and place emphasis on the following
experiences of the individual, where
relevant: education, employment, and
business history.

(A) Education. SBA shall consider,
as evidence of an individual's social
disadvantage, denial of equal access to
business or professional schools; denial
of equal access to currjcula; exclusion
from social and professional associa-
tion with students and teachers; denial
of educational honors; social patterns
or pressures which have discouraged
the individual from pursuing a profes-
sional or business education; and other
similar factors.

(B) Employment. SBA shall consid-
er, as evidence of an individual's social
disadvantage, discrimination in hiring;
discrimination in promotions and
other aspects of professional advance-
ment; discrimination in pay and fringe
benefits; discrimination in other terms

‘and conditions of employment; retalia-

tory behavior by a employer; social
patterns or pressures which  have
channelled the individual into non-
professional " or 'non-business. fields;
and other similar factors. :

(C) Business history. SBA shall con-
sider, as evidence of an individual’s
social disadvantage, unequal access to
ctedit or capital; acquisition. of credit
or capital under unfavorable circum-
stances; discrimination in receipt
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(award and/or bid) of government con-.
tracts: discrimination by potential cli-
ents; exclusion from .business or pro-
fessional organizations; and other
similar factors which have retarded
the individual's business development.

(d) Minority group inclusion—(1)
General. Upon an adequate showing to
SBA by representatives of a minority
group that the group has suffered
chronic racial or ethnic prejudice or
cultural bias, and upon the request of
the representatives of the group that
SBA do so, SBA shall publish in the
FEDERAL REGISTER a notice of its re-
ceipt of a request that it consider a mi-
nority group not specifically named in
section 201 of Pub. L. 95-507 to have
members which are socially disadvan-
taged because of their identification as
members of the group for the purpose
of eligibility for the section 8(a) pro-
gram. The notice shall adequately
identify the minority group making
the request, and if a hearing is re-
quested on the matter, the time, date
and location at which such hearing is
to be held. All information submitted
to support a request should be ad-
dressed to the AAMSB-COD.

(2) Standards to be applied. In deter-
mining whether a minority group has
made an adequate showing that it has
suffered chronic racial or ethnic preju-
dice or cultural bias for the purposes
of this regulation, SBA shall deter-
mine;

(i) If the group has suffered the ef-
fects of discriminatory practices or
similar invidious circumstances over
which its members have no control,

(ii) If the group has generally suf-
fered from prejudice or bias,

(iii) If such conditions have resulted
in economic deprivation for the group
of the type which Congress has found
exists for the groups named in Pub. L.
95-507, and

(iv) If such conditions have produced
impediments in the business world for
members of the group over which they
have no control which are not
common to all small business people. -
If it is demonstrated to SBA by a par-
ticular group that it satisfies the
above criteria,” SBA will publish a
notice under this regulation.

(3) Procedure. Once a notice is pub-
lished under this regulation, SBA shall
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adduce further information on the
record of the proceeding which tends
to support or refute the group’s re-
quest. Such information may be sub-
mitted by any member of the public,
including Government representatives
and any member of the private sector.
Information may be submitted in writ-
ten form, or orally at such hearings as
SBA may hold on the matter.

(4) Decision. Once SBA has pub-
lished a notice under this regulation,
it shall afford a reasonable comment
period of not more than thirty (30)
days for public comment upon a re-
quest. It shall complete the reception
of comments, including the holding of
hearings within such comment period.
Thereafter, SBA shall consider the
comments received as expeditiously as
possible, and shall render its final de-
cision within 80 days of the close of re-
ceipt .of information on the matter.
Such decision shall take the form of a
notice in the FEDERAL REGISTER, and
SBA shall also inform the subject
group representatives who have ap-
peared in the proceeding of such deci-
sion in writing at the time it is made.

§124.106 Economic disadvantage.

(a) General. For purposes of the sec-
tion 8(a) program, economically disad-
vantaged individuals are socially disad-
vantaged individuals whose ability to
compete in the free enterprise system
has been impaired due to diminished
capital and credit opportunities, as
compared to others in the same or
similar line of business and competi-
tive market area who are not socially
disadvantaged.

(b) Factors to be considered. In de-
termining the degree of diminished
credit and capital opportunities of a
socially disadvantaged individual, con-
sideration will be given to both the dis-
advantaged individual and the appli-
cant concern- with which he or she is
affiliated. Factors to be analyzed
depend upon the particular industry
in which the applicant concern is in-
volved. Such factors may include, but
are not limited to, the following: ]

(1) - Personal financial condition of
the: disadvantaged individual. This
criterion is designed to assess the rela-
tive degreé of economic disadvantage

~ of the individual in comparison to

§ 124.106

other individuals, as well as the poten-
tial to capitalize or otherwise provide
financial support to the business. The
specific factors considered are: person-
al income for at least the past two
years; total fair market valtie of alli
assets (except that the equity value of
the individual’s primary residence will
be considered); and the net worth of
all holdings of the individual.

(2) Business financial condition.
This criterion is designed- to evaluate
liquidity, leverage, operating efficien-
cy and profitability of the applicant
concern using commonly accepted fi-
nancial ratios and percentages. This
evaluation will be used to provide a fi-
nancial picture of a firm at a specific
point in time in comparision to other
concerns in the same business area
who are not socially disadvantaged.
These factors are considered as indica-
tors of a firm’'s economic disadvantage
relative to businesses owned by non-so-
cially disadvantaged individuals. Fac-
tors to be considered are business
assets, net worth, income and profit.
Also, factors to be compared include,
but are not limited to: Current ratios, -
quick ratios, inventory turnover; ac-
counts receivable turnover; sales to
working capital; returns on assets;
debt to net worth ratio; percentage
return on investment; percentage
gross profit margin; and percentage
return on sales.

(3) Access to credit and capital. This
criterion will be used to evaluate the
ability of the applicant concern to
obtain the external support necessary
to operate a competitive business en-
terprise. The factors to be considered
are. Access to long-term financing;
access to working capital financing;
equipment trade credit; access to raw
materials and/or supplier trade credit;
bonding capability.

(4) Additional considerations. A
comparison will be made of the appli-
cant concern’s business and financial

. profile with profiles of businesses in

the same or similar line of business

- and .competitive market area. It is not

the intent of the section 8(a) program
to allow program participation to con-
cerns owned and controlled by socially
disadvantaged individuals who have
accumulated substantial wealth, have
unlimited growth potential and have
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not experienced or have overcome im-
pediments to obtaining access to fi-

" nancing, markets and resources.

§ 124.107 Potential for success.

“To be eligible to participate in the
section 8(a) program, an otherwise eli-
gible applicant concern must be deter-
mined to be one that with contract, fi-
nancial, technical and management
support will be able to successfully
perform subcontracts awarded under
the section 8(a) program, and further,
with such support, will have a reasona-
ble prospect for success in competition

in the private sector within the maxi-’

mum amount of time that a concern
may be in the section 8(a) program (up
to seven years). In addition, the AA/
MSB-COD must make a determina-
tion that the procurement, financial,
technical and management support
necessary to enable the applicant con-
cern to successfully complete the sec-
tion 8(a) program is available from
SBA or other identified and accepta-
ble sources before the applicant con-
cern may be admitted to the section
8(a) program.

§124.108 Additional eligibility require-
ments. .

(a) Individual character review. If,
during the processing of an applica-
tion, adverse information is obtained
from the section 8(a) program applica-
tion or a credible source regarding
criminal conduct by an individual ap-
plicant, no further action will be taken
on the application until the adverse
information has been forwarded
through appropriate channels to the
SBA's Inspector General for evalua-
tion and that evaluation has been
completed. The Inspector General will
advise the AA/MSB-COD of his or her
findings and the AA/MSB-COD will
consider those findings as part of the
process of evaluation-of a particular
application.

(b) Standard of conduct. The SBA
Standards of Conduct regulations, 13
CFR 105, et seq., apply to eligibility
questions involving SBA employees
and their relatives. :

(c). Individual eligibility limitations.
An individual's or business concern's
eligibility may be used only once in
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qualifying for section 8(a) program
participation.

(1) The AA/MSB-COD may rein.
state a former section 8(a) program
participant if:

(i) The section 8(a) concern has to-
tally ceased its business operations;
and

(ih) The section 8(a) concern volun-
tarily withdrew from the section 8(a)
program due to—

(A) The health of a disadvantaged
owner;

(B) Acts of God which destroyed or
severely disrupted the operation of
such concern; or

(C) Such other circumstances
beyond the control of the section 8(a)
concern which inequitably interrupted
the continued participation of the con-
cern in the section 8(a) program.

(2) Where a section 8(a) concern is
reinstated pursuant to paragraph
(c)X(1) of this section, it will continue in
the section 8(a) program for that
amount of time which- remained in its
Fixed Program Participation Term at
the time it withdrew from the pro-
gram. A new Fixed Program Participa-
tion Term shall not be established for
such concern.

(d) Manufacturers and regular deal-
ers. Each applicant concern which in-
tends to manufacture or furnish mate-
rials, supplies, articles and equipment
in the performance of section 8(a) sub-
contracts must be determined to be a
manufacturer or regular dealer as de-
fined in the Walsh-Healey Public Con-
tracts Act Regulations found at 48
CFR Subpart 22.6.

§ 124.109 Ineligible businesses.

‘(a) Brokers and Packagers. Brokers
and packagers are ineligible to partici-
pate in the section 8(a) program.
These types of businesses do not satis-
fy the definition of a manufacturer or
regular dealer, as stated in § 124 100 of
this part.

(b) Debarred or Suspended Person or
Concern. Individuals or concerns-who
are debarred, suspended, or are found
to be an ineligible bidder by any con-
tracting agency of the Federal Gov-
ernment pursuant to 48 CFR Chapter
I, Subpart 9.4 are ineligible for admis-
sion into the section 8(a) program
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during the period of debarrment, sus-
pension, or status as an ineligible
bidder. Prior to approval of any appli-
cant concern, the applicant concern
will certify that the applicant concern
and the disadvantaged individual(s)
upon whom eligibility is based is not
at that time debarred, suspended or
otherwise an ineligible bidder.

§124.110 Fixed
term.

(a) Every section 8(a) program par-
ticipant is subject to a Fixed Program
Participation Term. A Fixed Program
Participation Term and any extension
thereof establishes the ultimate time
period during which a concern may
remain in the section 8(a) program
and the conditions of participation, re-
gardless of whether competitiveness is
reached by the concern.

(b) The Fixed Program Participation
Term must be negotiated between
SBA and each small concern which
has applied for participation in the
program and must be established by
mutual agreement prior to the con-
cern’s admission to the program.

(¢) The provisions of the Fixed Pro-
gram Participation Term, including
the time limitation thereof, will be set
forth in the SBA approved business
plan of the section 8(a) concern which
must be established prior to the appli-
cant concern’s admission_to the pro-

program participation

(d) For concerns applying for entry
into the program, the Fixed Program
Participation Term will begin on the
date of award of the concern’'s first
section 8(a) subcontract.

(e) The maximum Fixed Program
Participation Term for any concern is
five years.

(f) Not less than one year prior to
the expiration of the Fixed Program
Participation Term, a concern may re-
quest SBA to review and extend its
Fixed Program Participation Term for
a period not to exceed the difference
between the Fixed Program Participa-
tion Term established in the business

plan and the maximum Fixed Pro- .
gram Participation Term of five years, -
plus two years. For business concerns .
which have a Fixed Program Partici- ,
pating Term of one year, a request for -
extension shall be deemed to be timely

o
;
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if postmarked no later than 10 days
subsequent to the receipt by the con-
cern of notification of award of the
concern’s first section 8(a) “subcon-
tract. There may be no further exten-
sions. ..

(g) The criteria which SBA will use
in negotiating a Fixed Program Par-
ticipation Term or in considering a re-
quest for an extension thereof are as
follows:

(1) The factors referenced in
§ 124.106 of these regulations for de-
termining economic disadvantage.

(2Xi) The number and dollar
amount, and the progressively decreas-
ing importance, of section 8(a) con-
tract support that it is anticipated will
be necessary to achieve competitive-
ness. In order to maximize limited pro-
gram resources, SBA will emphasize
business plans anticipating lesser
amounts of section 8(a) contract sup-
port to reach competitiveness.

(ii) In considering whether to grant
an extension of a Fixed Program Par-
ticipation Term, the section 8(a) con-
tract support previously received by
the concern will be a factor. An SBA
determination that such previous con-
tract support has failed to appreciably
contribute toward a timely achieve-
ment of competitiveness will be a sig-
nificant factor in consideration of the
request for extension.

(3Xi) The number and ' dollar
amount and the progressively increas-
ing importance of contract support,
other than section 8(a) contract sup-
port, that it is anticipated will be nec-
essary to achieve competitiveness.
SBA will emphasize business plans
having greater reliance on this non-
section 8(a) contract support to reach
competitiveness.

(ii) In considering a Fixed Program
Participation Term extension request,
the non-section 8(a) contract support
previously received by the firm will be
a factor. An SBA determination that

. the concern has failed to progressively

increase .the importance of such non-
section 8(a) contract support during
its previous participation in the pro-
-gram will be a significant factor in
SBA's consideration of the request for
extension. ' )

(4Xi) The length of time that it is
anticipated will be necessary to
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achieve competitiveness. In order to
maximize limited program resources,
SBA will emphasize program partici-
pation for those concerns closer to
achieving competitiveness.

(ii) In considering requests for Fixed
Program Participation Term exten-
sions, the length of time during which
the concern has previously participat-
ed in the program will be a factor.

(5)X(i) The degree to which it is an-
ticipated -that Advance Payments and
Business Development Expense will be
necessary to enable a concern to suc-
cessfully complete section 8(a) con-
tracts and the extent to which reliance
upon such proceeds will progressively
decrease in importance. In order to
maximize limited SBA resources and
to increase exposure to regular com-
petitive procedures, SBA will empha-
size maximum use of conventional gov-
ernmental and private resources in
performing such contracts.

(li) In considering requests for a
Fixed Program Participation Term ex-
tension, the previous Advance Pay-
ments and Business Development Ex-
pense already received by the concern
will be a factor. An SBA determination
that such Advance Payments and
Business Development Expense sup-
port has failed to progressively de-
crease in importance during the con-
cern’s previous participation in the
program will be a factor toward limit-
ing or denying extension of the Fixed
Program Participation Term and the
conditions thereof.

(6)(i) The rate at which it is antici-
pated that a concern will decrease’ its
reliance upon all forms of program
support, especially section 8(a) con-
tracts support, in reaching .competi-
. tiveness at the end of the Fixed Pro-

gram Participation Term. .
(1i) In considering Fixed Program
"Participation Term extensions, a

factor will be the previous rate. at .

which the concern has decreased its
reliance upon program support and
correspondingly increased its reliance
upon conventional governmental and
private contract business. An SBA de-
termination that the concern has
failed to appreciably improve its rate
of business reliance in this manner
will be a factor toward limiting or de-
nying the Fixed Program Participa-
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tion Term extension a.nd the condi
tions tliereof.

(h) No section 8(a) contracts may b«
awarded to any section 8(a) concer:
unless it has received and is operating
under an SBA approved Fixed Pro
gram Participation Term.

(i) Nothing in this section shall b«
construed to limit SBA from initiating
termination, completion or suspensior
actions, pursuant to -§§124.112
124.110¢k), or 124.113, respectively
during any Fixed Program Participa:
tion Term granted hereunder.

(j) Upon the conclusion of its Fixec
Program Participation Term, includ.
ing any extension thereof, a concern
will cease to be a program participant.
This cessation of program participa.
tion will occur without the necessity
of any additional action by SBA. It
will not give rise to any rights, claims
or prerogatives on behalf of the con-
cern. Cessation of program participa- .
tion at the “conclusion of the Fixed
Program Participation Term is not
subject to the requirements of section
8(a)(9) of the Small Business Act (15
U.S.C. 637(aX9)), or any of SBA's im-
plementing rules and regulations.

(k) Program completion. (1) When a
section 8(a) business concern has sub-
stantially achieved the goals and ob-
jectives set forth in its business plan
prior to the expiration of its Fixed
Program Participation Term., and has
demonstrated the ability to compete
in the marketplace without assistance
under the section 8(a) program, its
participation within the program shall
be determined by SBA to be complet-
ed.

(2) In determining whether a con-

‘cern has substantially achieved the

goals and objectives of its business
plan and has attained the ability to
compete in the marketplace without
section 8(a) program assistance, the
following factors, among others, shall

.be considered by SBA.

(i) Positive overall financial trends,
including but not limited to: °

(A) Profitability;

(B) Sales, including improved ratio
of non-section 8(a) sales;

(C) Net worth, financial ratios, work-
ing capital, capitalization, access to
credit and capital;

(D) Ability to obtain bonding;
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(E) A positive comparison of the sec-
tion 8(a) business concern’s business
and financial profile with profiles of
non-section 8(a) businesses in the
same area or similar business category;
and .

- (F) Good management capacity and
capability.

(3) Upon determination by SBA that
a section 8(a) business concern’s par-
ticipation in the section 8(a) program
has been completed pursuant to para-
graph (k)(1) of this section, SBA shall
so advise the firm and shall issue it an
order to show cause why its participa-
tion in the section 8(a) program
should not be deemed to be completed.
The section 8(a) business concern shall
be afforded an opportunity for a hear-
ing on the record in accordance with
chapter 5 of Title 5 of the United
States Code, at which hearing it may
contest such determination. Such a
hearing will be held pursuant to the
procedures of SBA's Office of Hear-
ings and Appeals set forth at Part 134
of these regulations.

(4) Subsequent to the completion of
such hearing, based upon the record
established therein, and after consid-
eration of the initial decision of the
Administrative Law Judge who has
conducted the hearing, the AA/MSB-
COD shall render a final decision re-
garding the completion of the section
8(a) business concern’s participation in
the program. Prior to a final] decision,
the subject section 8(a) business con-
cern may have full rights of participa-
tion in the section 8(a) program.

§124.111 Mechanics for extension of a
fixed program participation term.

As stated in § 124.110(f), a section
8(a) concern’'s Fixed Program Partici-
pation Term (FPPT) may be extended
only once, and only if the application
for such an extension is. made not less
than one year prior to the expiration
of the firm's original Fixed Program
Participation Term.

(a) The request. The section 8(a) con-
‘cern must make a request for exten-
sion in writing by certified mail,
return receipt requested, or by regis-
tered mail, to the SBA field office
servicing its account, not less than one
year prior to the expiration of the

§ 124.112

FPPT, specifically requesting an ex-
tension of its FPPT.

(b) SBA response. Upon receipt of a
timely request, tihe appropriate SBA
field office will forward to the section
8(a) concern all forms needed to proc-
ess the request. All required- forms
must be.completed and returned to
SBA within 45 days of receipt along
with a persuasive narrative rationale
to establish the basis for justifying the
requested extension. .

(c) Narrative rationale. The narra-
tive rationale submitted by the section
8(a) concern must detail the following:

(1) The firm’s progress since admis-
sion into the 8(a) program:

(2) Areas where the firm has falled
to make progress anticipated when the
original FPPT was set;

(3) Reasons for lack of progress;

(4) Benefits to be derived from an
extension, other than increase in con-
tract support;

(5) Any extenuating circumstances
unique to the firm which cause an ex-
tension to be necessary and appropri-
ate;

(6) Any other facts which the firm
believes support its request.

(d) Non waiver of time limits. Nei-
ther the requirement of § 124.110(f) to
make a request for an extension of a
concern’'s FPPT not less than one year
prior to the expiration of a concern’s
original FPPT, nor the requirement of

§124.111(b) to return all forms and
documentation completed along with
the supporting narrative within 45
days may be waived. Failure to meet
either time limit will result in denial
of an éxtension of an FPPT. .

(e) Approval authority. Unless other-
wise delegated by the Administrator,
the AA/MSB-COD has final authority
to approve the concern’s request for
an extension, and may in his discre-
tion approve an extension less than
that requested, set terms and condi-
tions for any extension granted, or.
deny any extension. The concern will
. be advised in writing of the Agency's
 final decision.

§124.112 Program termination.

- (a) Participation of a section 8(a).
business concern in the section 8(a)
program may be terminated by SBA-
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prior to the expiration of the con-
cern's fixed program participation
term or extension thereof, if any, for
good cause. The term good cause as
used in the regulation means conduct
violative of applicable State and Fed-
eral law or regulations or the pursuit
of business practices detrimental to
business development of an 8(a) con-
cern. Examples of good cause include,
but are not limited to, the following:

(1) Failure to continue to meet any
one of the standards of program eligi-
bility set forth in these regulations.

(2) Failure by the concern to main-
tain status as a small business under
the Small Business Act, as amended,
and the regulations promulgated

thereunder for each of the Standard

Industrial Code designations con-
tained in the participating concern's
business plan..

(3) Failure by the concern for any
reason, including the death of an indi-
vidual upon wWhom eligibility was
based, to maintain ownership and con-
trol by the persons(s) who has (have)
been determined to be socially and
economically disadvantaged pursuant
to these regulations.

(4) Failure by the concern to obtain
written approval from SBA prior to
any changes in ownersmp and man-
agement control.

(5) Failure by the concern to disclose
to SBA the extent to which nondisad-
vantaged persons or firms participate
in the management of the section 8(a)
business concern.

(6) Failure by the concern to provide
SBA with required quarterly or annual
financial statements within ninety
days of the close of the reporting
period, or required audited financial
statements within 180 days of the
close of the reporting period. Failure
to provide SBA with requested tax re-
turns, reports, or other available data
within 30 days of the date of request.

(7) Failure by the concern to submit
an updated business plan within 30
days of receipt of request, without an
extension of time which has been ap-
proved by SBA. -

(8) Failure by the concern to provide

documents or otherwise respond to re-

quests for information relating to the
section 8(a) program from SBA or
other authorized government officials.

13 CFR Ch. | (1-1-87 Edition)

(9) Cessation of business operations
by the concern.

(10) Failure by the concern to
achieve the goals cited in its original
or modified business plan as a result of
repeated refusals to accept or utilize
SBA assistance.

(11) Failure by the concern to
pursue competitive and ' commercial
business in accordance with the busi-
ness plan, or failure to make reasona-
ble efforts to achieve competitive
status.

(12) Inadequate performance of
awarded section 8(a) procurement
subscontracts by the concern.

(13) Failure by the concern to pay or
repay significant financial obligations
owed to the Federal Government.

(14) Failure by the concern to obtain
and keep current any and all required
permits, licenses, and charters.

(15) Diversion of funds from the sec-
tion 8(a) business concern to any other
individual, subsidiary, firm, or enter-
prise which is detrimental to the
achievement of the section 8(a) busi-
ness concern’s business plan.

(16) Unauthorized use of business
development expense funds and/or ad-
vance payment funds. Violation of an
advance payment or business develop-
ment expense agreement.

(17) Failure by the concern to obtain
prior SBA approval of any manage-
ment agreement or joint venture
agreement relative to the performance
of a section 8(a) subcontract. Violation
of any requirements of a management
or joint venture agreement approved
by SBA by either the section 8(a) con-
cern or one of the joint venturers.

(18) Failure by the concern to obtain
approval from SBA before subcon-

. tracting under a section 8(a) subcon-

tracty or failure by the concern to
abide- by any conditions imposed by
SBA upon such approval.

(19) Violation by the concern of a
section 8(a) subcontract provision
which prohibits’ contingent fees and
gratuities; or failure to disclose to SBA
fees paid or to be paid, or costs in-
curred or committed to third parties,
directly or indirectly, in the process of
obtaining: sectlon 8(a) contracts or sub-
contracts. ’ :

(20) Knowing submission of false in-
formation to SBA on behalf of a sec-
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tion 8(a) business concern by its prin-
cipals, officers, or agents, or by its em-
ployees., where the principal(s) of the
section 8(a) concern knows or should
have known such submission to be
false. : .

(21) Debarment or suspension of the
concern by the Comptroller General,
the Secretary of Labor, Director of the
oOffice of Federal Contract Compli-
ance, Or any contracting agency pursu-
ant to FAR subpart 9.4, 48 CFR Ch. 1.

(22) Conviction of a section 8(a)
business concern or a principal of a
section 8(a) business concern for any
of the following:

(i) Commission of a criminal offense
as an incident to obtaining or attempt-
ing to obtain a public or private con-
tract, or subcontract.thereunder, or in
the performance of such contract or
subcontract;

(ii) Violation of the Organized Crime
Control Act of 1970;

(iii) Embezzlement, theft, forgery,
bribery, falsification or destruction of
records, receiving stolen property, or
any other offense indicating a lack of
business integrity or business honesty
which seriously and directly affects
the question of present responsibility
as a government contractor; .

(iv) Violation of any Federal Anti-
trust Statute; or

(v) Commission of any felony not
specifically listed above by the con-
cern or any of its principals.

(23) Willful failure on behalf of a
section 8(a) business concern to
comply with applicable labor stand-
ards obligations.

(24) Violation of any terms and con-
ditions of the 8(a) program Participa-
tion Agreement.

(25) Violation by a section 8(a) busi-
ness concern, or any of its principals,
of any of SBA’s significant rules and
regulations.

(b) Upon determination by the SBA

“that a section 8(a) business concern's

participation in.the section 8(a) pro-
gram should be' terminated for good
cause, thesection 8(a) business con-
cern shall be afforded an opportunity
for a hearing on the record in accord-
ance with chapter 5 of Title 5 of the
United States Code, at which hearing
it may  contest such .determination.
Such a hearing will be held pursuant
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to the procedures established for
SBA's Office of Hearings and Appedis
set forth at Part 134 of this title.

(c) Subsequent to the completion of
such hearing, upon the record estab-
lished therein, and after consideration
of the initial decision of the Adminis-
trative Law Judge who has conductéd -
the hearing, pursuant to §§ 134.32 and
134.34 of these regulations, the AA/
MSB-COD shall render a final deci-
sion regarding the termination, for
good cause, of the 8(a) business con-
cern'’s participation in the program.

(d) After the effective date of a pro-
gram termination as provided for
herein, a section 8(a) business concern
is no longer eligible to receive any sec-
tion 8(a) program assistance. Such
concern is obligated to complete previ-
ously awarded section 8(a) subcon-
tracts.

§124.113 Suspension of program assist.
ance.

(a) Only upon the issuance of an
order to show cause why a section 8(a)
business concern should not be termi-
nated from the program, the Adminis-
trator of SBA or the AA/MSB-COD
may suspend contract support and
other forms of 8(a) program assistance
to that concern for a period of time
not to exceed the time necessary to re-
solve the issue of the concern’s termi-
nation from the program under the
procedures set forth in Part 134 of
these regulations. The institution of
such a suspension will not occur in
conjunction with each proposed termi-
nation, but will only occur when the
SBA Administrator or AA/MSB-COD
determines that the Governmént's in-
terests are jeopardized by continuing
to make assistance available to a sec-
tion 8(a) business concern and immedi-
ate action to protect those interests is
necessary. . .

(b) Immediately upon SBA's deter-
mination to suspend a section 8(a) con-
cern, SBA will furnish that concern
with a notice of the supension by cer-
tified mail, return receipt requested,
to the last known address of the con-
cern. If no receipt is returned within
ten calendar days from the mailing of
the notice, notice will. be presumed to
have occurred as of ‘that time. The
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notice of -suspension will provide the
following information:

(1) The reason for the suspension
which will be the grounds upon which
the order to show cause has been
issued;

(2) That the suspension will contin-
ue pending the completion of further
investigation or the termination pro-
ceeding or some other specified period
of time;

. (3) That awards of section 8(a) sub-

contracts, including those which have
been “self-marketed’” by an 8(a) con-
cern, will not be made during the
pendency of the suspension unless it is
determined by the head of the rele-
vant procuring: agency or his or her
authorized representative to be in the
best interest of the Government to do
so, and the SBA Administrator or the
AA/MSB-COD adopts that determina-
tion;

(4) That the concern is obligated to
complete previously awarded section
8(a) subcontracts;

(5) That the suspension is effective
nationally throughout the SBA;

(6) That a request for a hearing on
the suspension will be considered by
the Administrative Law Judge hearing
the termination proceeding and grant-
ed or denied as a matter of his or her
discretion. It is contemplated that in
most cases a hearing on the issue of
the suspension will be afforded if the
participant requests one. However, no
such hearing may be granted if the
suspension is based upon advice from
either the Department of Justice or
the Department of Labor that such a
hearing would prejudice substantial
interests of the Government. A hear-
ing on the suspension will commence
as soon as possible following the deci-

sion of the Administrative Law Judge

to grant a request; but in no case more

than 20 calendar days after the Ad-

ministrative Law Judge’s ruling if the
request is granted. At the close of such
suspension hearing, the Administra-
tive Law Judge will make a recom-
mended decision on the matter to the
AA/MSB-COD who will then issue a
final decision upholding or lifting the
suspension. .

(c) Any suspension which occurs in
accord with these regulations will con-
tinue in effect until such time as the

- 13 CFR Ch. 1 (1-1-87 _Edition)

SBA lifts it or-the section 8(a) business
concern’s participation in the program
is fully terminated. If all program as.
sistance to a section 8(a) business con.
cern has been suspended under these
regulations, and that concern’s partici.
pation in the program is not terminat-
ed, an amount of time equal to the du-
ration of the suspension will be added
to the concern's fixed program partici-.
pation term..

-

§ 124.201 Procéssing applications.

It is SBA's policy that an individual
or busiriess has the right to apply for
section 8(a) assistance, whether or not
there is an appearance of eligibility.

§124.202 Place of filing.

An application for admission is to be
filed, and approved cases are to be
serviced in the SBA field office serving
the territory in which the principal
place of business of the applicant con-
cern is located. Principal place of busi-
ness means the location at which the
business records of the applicant con-
cern are maintained.

. §124.203 Applicant representatives.

An applicant concern may employ at
its option outside representatives in
connection with an application for sec-
tion 8(a) program participation. If the
applicant chooses to employ outside
representation such as an attorney, ac-
countant, or others, the requirements
of 13 CFR 103 dealing with the ap-
pearance and compensation of persons
appearing before SBA are applicable
to the conduct of the representative.

§124.204 Requirement support determina.

tion.

SBA shall first make a detemiiha- '
. tion that there is a reasonable likeli- -
hood of section 8(a) requirements .

available to support the applicant con-

cern. If the necessary requirement '
support is not available, the applicant :
concern shall be informed in writing -
that no further action can be taken on :
- its application for participation in: the

section 8(a) program. If the necessary
requirements support is determined to
be available, the applicant concern
may continue to submit the required
application forms.
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§124.205 Forms and documents required.
Each 8(a) applicant concern must

submit the forms and -attachments
thereto required by SBA when making

application for admission to the sec--

tion 8(a) program including but not
limited to financial statements and
Federal personal and business tax re-
turns.

§124.206 Approval and declination of ap-
plications for eligibility. L
The AA/MSB-COD has final au-
thority over approval or declination of
applications for admission to the sec-
tion 8(a) program. If the AA/MSB-
COD declines an application, he or she
will notify the applicant in writing
giving detailed reasons for the decline
and informing the applicant of the
right to request a reconsideration
within 30 days of receipt of the decline
letter. The AA/MSB-COD will also
inform the applicant to submit in writ-
ing to the field office any subsequent
information and documentation perti-
nent to rebutting the reason(s) for de-
cline. If the application is declined by
the AA/MSB-COD on reconsideration,
no new application will bé accepted
within one year of the reconsideration
decision. .

§124.207 Business activity.

(a) Eligible concerns will be ap-
proved for section 8(a) program par-
ticipation according to their primary
industry classification, as defined in
§ 124.100 of this part. The primary in-
dustry classification relevant to a
given concern and related Standard

. Industrial Classification Code designa-

tions will be stated in a participating
concern’s business plan upon the con-
cern’s entry into the section 8(a) pro-
gram and will be subject to change
thereafter only if a condition of sub-
section (b) is met. A participating sec-
tion 8(a) business concern will be eligi-
ble to receive only Government con-

tracts pursuant to the section 8(a) pro-

gram which are classified under the

Standard Industrial Classification
Codes stated in its business plan. (See"
“business plan,”
§ 124.100(a).) A participating section‘

definition of

8(a) business concern may, however,

receive Government contracts classi- .

fied in other Standard Industrial Clas-

§ 124.301

sification Codes through other Gov-
ernment procurement procedures. As
8(a) concerns develop, it is essential
that they pursue commercial and com-
petitive Government contracts to sup-
plement section 8(a) sales and to
achieve logical business progression or
diversification.

(b) Requests for changes in Stand-
ard Industrial Classification Code des-
ignations stated in a business plan will
be considered by the relevant SBA Re-
gional Administrator only under the
circumstances indicated below.

(1) Such Regional Administrator
may approve an amendment to the
Standard Industrial Classification
Code designations in a section 8(a)
concern's business plan if:

(1) The new Standard Industrial
Classification Code designation relates
to a unique procedure or product that
the section 8(a) concern has devel-
oped; or

(ii) SBA determines that an addi-
tional Standard Industrial Classifica-
tion Code designation is needed to cor-
rect significant limitations in section
8(a) contract support which result
from administrative or regulatory ac-
tions by a contracting agency, which
are beyond the control of the section
8(a) concern, and which were not con-
templated by the original business
plan. :

(2) The Administrator or his desig-
nee may approve an amendment to
the Standard Industrial Classification
Code designations in a section 8(a)
concern’s business plan if the Adminis-
trator or his designee determines that
absent a Standard Industrial Classifi-
cation Code designation change, the
section 8(a) concern would be unable
to achieve reasonable section 8(a) de
velopment. . :

§124.301 The provision of requirements

-support for 8(a) firms.

(a) These regulations govern the me-
chanics 'of the provision of require-

.ments (contract) support to section

8(a) business concerns. They are to be
read in conjunction with § 124.302
below.

(b) Basic Principles of Requirements
Support.
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" (1) An 8(a) subcontract will be pro-
vided to a section 8(a) concern only
when consistent with that concern’s

business development needs.

(2) An 8(a) concern will be provided
a section 8(a) contract only when the
procurement is consistent with the
concern’s capabilities as identified in
fts business plan by means of Standard
Industrial Classification (SIC) codes.

(3) The aggregate dollar amount of
8(a) contracts to an 8(a) concern for
any Federal fiscal year may not
exceed by more than 25 percent the
applicable annual 8(a) contract sup-
port level approved by SBA as reflect-
ed in the concern’s business plan. This
shall not preclude an 8(a) concern
from requesting an increase in its ap-
proved 8(a) contract support level on
other than an annual basis. Such re-
quest must be supported by a revised
business plan and evidence that the
firm has the capability to perform at
the increased level.

(4) SBA does not guarantee any par-
ticular level of contract support to a
section 8(a) business concern by the
approval of its business plan.

(5) SBA is not required to make an
award of any particular contract, and
should it make an"award, SBA is not
required to award a contract to a par-
ticular 8(a) concern. Nonetheless, SBA
will usually reserve a procurement for
possible 8(a) award in favor of an 8(a)
concern which initially self-marketed
the procurement, provided the firm

‘needs the requirement to satisfy its

business plan projections without ex-

_ ceeding thém.

(6) In cases in which SB_A must
select an 8(a) concern for possible
award from among more than one con-
cern which appear to be qualified to
perform’ the contract, the selection
will be based upon consideration of
relevant factors, including the follow-
ing:

(1) Technical capability, including
the ability to perform the contract,
the concern's organizational structure,
the experience and technical knowl-
edge of its key employees, and techni-
cal equipment and facilities.

(ii) Financial capacity, including the
availability of adequate financial re-
sources or the ability to obtain such

recAnrrec ac ramnirad
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(iii) Ability to comply with the re-
quired delivery or performance sched-
ules.

(iv) Ability to obtain any necessary
bonding.

(v) Any applicable geographic limita.
tions.

(vi) The concern's need for the spe-
cific contract to further the develop-
ment objectives of the concern’s busi-
ness plan, in light of any other poten-
tial contracts under consideration.

(vil) The overall likelihood of suc-
cessful performance of the proposed
requirement.

(viii) Past amount of 8(a) contract
support received by the concern and
the performance record on past 8(a)
contracts.

(ix) Current contracts in process,
and progress toward timely delivery of
those contracts.

(x) Length of time inthe 8(a) pro-
gram and the proximity of the FPPT
date. (xi) Amount of BDE and advance
payment support received since enter-
ing the 8(a) program and required to
perform the present requirement. (xii)
Which 8(a) concern initially indenti-
fied the procurement, if any.

() In cases in which SBA must
select an 8(a) concern for possible
award of a professional service con-
tract (except CPA audit services) SBA
may, in its discretion, arrange for the
evalution of technical capabilities of
several concerns, which appear to be
most qualified, by the procuring -
agency itself. In such cases, SBA will
request a written report of the evalua-
tion including the critéria used, the re-
sults found, and an overall evaluation
of each concern as technically or not
technically acceptable for their par-
ticular procurement. SBA will make
the final selection. .

(8) SBA. will not accept for 8(a)
award proposed procurements not pre-
viously in the section 8(a) program if
any of the following circumstances
exist:

(i) Public solicitation has already
been issued for the procurement as a
small business set-aside in the form of
an Invitation for Bid (IFB), Request
for Proposal (RFP) or a Request for
Quotation (RFQ). Providence of a gen-
eral intent t,o set asuie. such as_ Pro-

........... ...
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Small Business Administration

annual procurement forecasts or past
procurements by set aside, is insuffi-
cient reasons to preclude the procure-
ment from 8(a) consideration.

(ii) The procuring agency will award
the contract by noncompetitive means
to a small disadvantaged concern
whether or not it is presently in the
8(a) program.

(iii) There is a reasonable probabili-
ty that a small disadvantaged concern,
whether or not a section 8(a) concern,
can successfully compete for the con-
tract under conventional competitive
procedures.

(iv) SAB has made a written deter-
mination that acceptance of the pro-
curement for an 8(a) award would
have an adverse impact on other small
business programs or individual small
business, whether or not the affected
small business, is in the section 8(a)
program.

(A) In determining whether or not
adverse impact exists, SBA will consid-
er relevant factors, including but not
limited to:

(1) Whether or not SBA's accept-
ance of a proposed National buy re-
quirement is likely to result in SBA's
taking an inordinate portion of total
procurements in subject industry to
the detriment of the small business
set-aside program, or

(2) Whether or not SBA's accept-
ance of a proposed local buy require-
ment is likely to result in SBA taking
an inordinate portion of total procure-
ments, in subject industry within a
given SBA region to the detriment of
the small business set-aside program.

(B) SBA presumes adverse impact to
exist when a small business concern
has been the recipient of two or more
consecutive awards of the item or serv-
ice within the last 24 months, and the
estimated dollar value of the award
would be 25 percent or more of its
most recent annual gross sales (includ-
ing those of its affiliates).

(c) Procedures for Obtaining Re-
quirements Support. (1) SBA procure-
ment center representatives (PCR's)
will screen proposed procurements for
possible 8(a) contracts, in accordance
with 13 CFR Part 125.6.

(2) A requirement for possible award
may be identified by SBA, a particular
8(a) concern, or the procuring activity

§ 124.301

itself. Once identified by whatever
means, SBA shall verify the appropri-
ateness of the SIC Code designation
assigned to the requirement and shall
select and nominate to the procuring
agency -an 8(a) concern for possible
award. The selection will be made pur-
suant to these regulations and will be
based on the business plan and such
supplemental materials as SBA may
request. If the 8(a) concern fails to
provide SBA with the supplemental
materials requested within any par-
ticular time specified by SBA, SBA
will make its selection based solely on
information contained in the concern’s
business plan.

(3) SBA’s nomination of a section
8(a) concern to perform an indentified
procurement shall be communicated
to the procuring activity in writing
with notice to the 8(a) concern.

(4) If the procuring activity responds
to SBA's nomination, or request for
commitment, by making a commit-
ment to SBA, SBA will then match
the specific needs of the procurement
with the specific capabilities of the se-
lected 8(a) concern, relying upon the
business plan and such supplemental
or updated material as SBA in its dis-
cretion shall require. To facilitate
matching, and to the extent reason-
ably available, SBA will obtain from
the procuring activity the complete
procurement package, which contains
plants, specifications, delivery sched-
ules, labor rates and so forth, along
with the following:

(i) The title or name or work to be
performed or items to be delivered.

(ii) The estimated period of perform-
ance.

(iii) The SIC code of the item or
service.

(iv) The PSC number used by the
Federal Procurement Data Center.

(v) The procuring agency dollar esti-
mate of the requirement (current gov-
ernment estimate).

(vi) Any special requirement restric-
tions or geographical limitations.

(vii) Any special capabilities or disci-

plines needed for contract perform-

ance. |

(viii) The type of -contract to be
awarded, such as firm fixed price, cost
reimbursement, or time and materials.
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(ix) A list of contractors who have
performed on this specific procure-
ment during the previous 36 months.

(x) A statement that public solicita-
tion for the specific procurement has
not been issued for small business set
aside.

(xi) A statement that the procure-
ment cannot reasonably be expected
to be won by a disadvantaged concern
under normal competition.

(xii) The nomination of any particu-
lar 8(a) concern designated for consid-
eration, including a brief justification,
such as one of the following:

(A) The requirement is a result of an
unsolicited proposal and the-buying
activity .is unable to justify a sole-
source award.

(B) The 8(a) concern through its
own efforts, marketed the require-
ment and caused it to be reserved for
the 8(a) program.

(C) The procuring agency has deter-
mined that the recommended concern
has unusual technical qualifications to
perform.

(5) Within ten working days of a
commitment from a procuring activity

identifying a particular 8(a) concern,
SBA will determine whether a proper
match exists, and will contract the
procuring activity to arrange for initi-
ation of contact negotiations. A letter
accepting the commitment should nor-
mally be sent to the procuring acttvity
at this time. Should contract negotia-

- tions be successful and result in a pro-
posed award to the 8(a) concern, SBA
will provide a Certification of SBA's
Competency as a contract provision
pursuant to § 124.302(c¢) of these regu-
lations. Should SBA determine that a
proper match does not exist, it will so
advise the affected 8(a) concern, and
may then select and nominate an al-
ternative 8(a) concern to the procur-
ing activity which, in the opinion of
SBA, does match with the procure-
ment, if any such concern exists.

(6) Should a procuring activity offer
a contract to SBA as an open require-
ment, SBA will select and nominate in
.accordance with these regulations an
8(a) concern which appears to be
qualified, subject to the following ad-
ditional procedures: .

(i) If the contract is a local buy item,
the portfolio of 8(a) concerns main-

396

13 CFR Ch. 1 (1-1-87 Edition)

tained by the SBA district office
where all or most of the work is to be
performed or the items delivered wili
be examined initially for selection of a
qualified 8(a) concern. If none are-
found to be qualified, the requirement
may be considered for other 8(a) con-
cerns located within the appropriate
SBA region, or the requirement may -
be considered for 8(a) concerns located
in immediately adjacent regions."

(1) If the procurement is a national
buy item, it shall be referred to SBA's
Central Office. Central Office will al.
locate national buy requirements to
the regional offices on an equitable
basis, and regional offices will allocate
national buy requirements to the dis-
tricts on an equitable basis.

PYRSIRRNL S

§124.302 8(a) Contracts and subcontracts.

(a) General. It is the policy of SBA
to enter into contracts with other gov-
ernment agencies and subcontract the
performance of such contract to con-
cerns admitted to the section 8(a) pro-
gram pursuant to section 8(a)(1)(C) of
the Small Business Act, at prices
which will enable a company to per-
form the contract and earn a reasona-
ble profit.

(b) Performance of work by the 8(a)

subcontractor. To assure the accom- ?

plishment of the purposes of the pro-
gram, each 8(a) subcontractor shall be
required to perform work equivalent
to the following percentages of the
total dollar amount of each subcon-
tract, exclusive of material costs, with
its own labor force:

(1) Manufacturing—50 percent.

(2) Construction: )

(i) General Construction—15 per-
cent. :

(il) Special Trades, Such as Electri-
cal, Plumbing, Mechanical, etc.—25
percent.

(3) Professional Services—55 per-
cent. ’

(4) Nonprofessional Services—75 per-
cent. .

The 8(a) concern is required to include
in its proposal to perform a given con-
tract a statement that it agrees to per-
form the required percentage of the
work with its own labor force. Refusal
of the concern to provide such a state-
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ment will result in the contract not
being awarded.

(¢) Certification of SBA’s competen-
cy. (1) SBA will not certify as to its
competency, as provided by section
8(a)(1)XA) of the Small Business Act,
without first determining that the sec-
tion 8(a) concern it intends to subcon-
tract to is responsible to perform the
contract in question. If SBA deter-
mines that the concern lacks the capa-
bility, competency, capacity, credit, in-
tegrity, perseverance, and tenacity to
perform on a specific 8(a) subcontract,
the contract will not be awarded. In
addition, SBA will also certify that an
8(a) concern is eligible under the
Walsh-Healey Public Contracts Act, 41
U.S.C. 35(a) for each individual 8(a)
subcontract. An 8(a) concern which
has not submitted required financial
statements to SBA will be deemed not
responsible to receive 8(a) subcon-
tracts. =

(2) SBA's determination not to
award an 8(a) subcontractor a specific
8(a) subcontract because the concern
lacks an element of responsibility, or is
ineligible under the Walsh-Healey

Public Contracts Act, does not consti- -

tute a denial of total section 8(a) pro-
gram participation for the purposes of
section 8(a)(9) of the Small Business
Act.

(d) Contract administration. SBA
may delegate its authority to adminis-
ter section 8(a) subcontracts to the
procuring agency or any - Federal
agency designated by it. This is done
through the use of special clauses in
the contract between SBA and the
procuring agency, or by letter, as ap-
propriate.

(e) Contract termination. (1) A deci-
sion to terminate a specific section
8(a) subcontract for default is made by
the procuring activity contracting offi-
cer in cooperation with SBA. The con-
tracting officer will advise SBA in ad-
vance of his/her intent to terminate
for default the 8(a) subcontract. SBA
may provide whatever program bene-
fits as are reasonably available to the
8(a) concern in order to prevent termi-
nation for default of the contract. The
contracting officer will be made aware
of this effort. If, despite the efforts of
SBA, in the opinion of the procuring
activity -contracting officer- grounds

§ 124.401

for termination continue to exist,.he/ .

she may terminate the 8(a) subcon-
tract for default. ‘
(2) In cooperation with SBA, the
procuring activity contracting officer
may terminate a section 8(a) subcon-
tract for convenience at any time it is
determined in the best interest of the
government to do so. -

(f) Disputes and appeals. (1) SBA is:
not subject to the Disputes Clause of a -

specific contract, and SBA is not a
party to and does not appear at or par-
ticipate in appeals brought under such
a clause in its own behalf or on behalf
of an 8(a) concern.

(2) If a dispute between an 8(a) sub-
contractor and the procuring activity
contracting officer arises under the
subcontract, it will be decided unilater-
ally by the procuring activity contract-
ing officer. The 8(a) subcontractor has
the right to appeal the decision of the
procuring activity contracting officer
under the Contract Disputes Act of
1978.

§124.401 Advance payments.

(a) General. (1) Advance payments
are disbursements of money made by
SBA to a section 8(a) business concern
prior to”the completion of perform-
ance of a specific section 8(a) subcon-
tract. Advance payments are made for
the purposes of assisting the section
8(a) business concern in meeting fi-
nancial requirements pertinent to the
performance of the subcontract. The
gross amount of advance payments
must be determined by SBA prior to
commencement of performance of the
contract. Any subsequent change in
the gross amount of advance payments
must be justified in writing by SBA as
to amount and purpose. Advance pay-
ments are to be awarded only after all

other forms of financing have been
" considered by SBA and rejected as un-

acceptable to support performance of
the subcontract. Advance payments
must be liquidated from proceeds de-
rived from the performance of the spe-
cific section 8(a) subcontract to which
they pertain. However, this does not
preclude repayment of such advance
payments from other revenues of the
business, except from other advance
payments and business development
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expenses (as defined hereinafter in
these regulations); provided such re-
payment must occur according to the
liquidation schedule established by
the subcontract under which the ad-
vance payments were made. The pro-
ceeds derived from the performance of
the specific section 8(a) subcontract
must be deposited by the procuring
agency in a special bank account es-
tablished exclusively for the purpose
of administering the advance pay-
ments. These proceeds will be used to
liquidate the advance payments. No
withdrawals of such subcontract pro-
ceeds from the special bank account
may be made by the section 8(a) busi-
ness concern which are inconsistent
with the disbursement schedule estab-
lished by the subcontract under which
the advance payments were made.

(2) Advance payments shall not be
made to a section 8(a) business con-
cern in any case in which the section
8(a) business concern has assigned its
rights to receive any payment under
the specific section 8(a) subcontract to
any person or entity, unless such as-
signment shall be made to SBA or to a
Federal agency in regard to the re-
ceipt by the section 8(a) business con-
cern of a progress payment for any
specific section 8(a) subcontract.

(3) In no event shall the total
amount of advance payments for a sec-
tion 8(a) business concern exceed 90
percent of the outstanding unpaid pro-
ceeds of the section 8(a) subcontract
to which the advance payments relate.

(4) SBA shall not charge interest on
advance payments disbursed pursuant
to these regulations.

(b) Requirements. (1) Advance pay-
ments may be approved for a section
. 8(a) business concern when all of the
following conditions are found by SBA
to exist:

(1) A section 8(a) business concern
does not have adequate working cap-
ital to perform a speclﬁc section 8(a)
contract.

(ii) Adequate a.nd t.lmely financmg is
not available on reasonable terms to
provide necessary capital.’

(1if) The section 8(a) business con-

cern has established or agrees to es-

tablish and maintain financial records
and controls which will provide for
complete accountability and required

13 CFR Ch. | (1-1-87 Edition)

reporting of advance payment funds,
These records must be made available
upon request for review and copying
by SBA and other appropriate Federa)
officials. .

(iv) A company may receive an ad-
vance payment on a section 8(a) sub.
contract only in instances in which
that company has no unliquidated ad.
vance payments outstanding on an.
other section 8(a) subcontract which is
completed, terminated or in default,
unless such unliquidated advance pay-
ment is due only to the contracting
agency’s delay in making final pay-
ment to the section 8(a) concern
which has successfully completed the
subcontract.

(¢) Procedure. To be eligible to re-
ceive advance payments, a section 8(a)
business concern must meet the condi-
tions set forth above and must comply
with the following procedure.

(1) A section 8(a) business concern
desiring to receive an advance pay-
ment in connection with any section
8(a) subcontract shall:

(1) Submit a written request for ad-
vance payment to the appropriate
SBA Regional Administrator or his
designee. Such request must include
detailed documentation requested by
SBA as evidence to support the need
for such funds and proof that working
capital financing cannot be found
upon terms acceptable pursuant to
§ 124.401(b)(ii) above, from financing
institutions.

(ii) The section 8(a) business concern
must select a commercial bank which
is a member of the Federal Reserve
System in which it must establish a
special non-interest bearing bank ac-
count for the deposit of payments

‘made to it by the procuring agency

pursuant to the performance of the
subcontract(s). This special account
must be a demand deposit account.
The appropriate SBA Regional Ad-
ministrator shall designate at least
two SBA employees to serve as coun-
tersignatories on the special bank ac-
count.

(A) Disbursements from the account
will be made only upon the authorized
signatures of the section 8(a) concern
and one of the designated SBA em-
ployees.
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or services rendered pursuant to the
subject section 8(a) subcontract shall
be paid into the special bank account
by the procuring agency, and shall be
applied by SBA first against the bal-
ance of advance payments according
to the liquidation schedule. Any
amounts remaining in the special bank
account may be disbursed to the sec-
tion 8(a) concern, provided, however,
that the unpaid balance on the section
8(a) subcontract is sufficient to allow
the 8(a) concern to comply with its ad-
vance payment liquidation schedule.

(e) Cancellation. (1) SBA may deter-
mine that advance payments should
be cancelled under the following cir-
cumstances:

(i) The terms and conditions of the
advance payment agreement have not
been adhered to by a section 8(a) small
business concern.

(if) The section 8(a) business con-
cern’s participation in the section 8(a)
program has ended by expiration of
the Fixed Program Participation Term
and any extension, or has been sus-
pended pursuant to § 124.113 of these
regulations or has béen terminated by
administrative action under section
8(a)9) of the Small Business Act, 15
U.S.C. 637(a)(9).

(2) In the event of cancellation of
advance payments to a section 8(a)
business concern, all previous advance
payments made to that section 8(a)
business concern shall become due and
payable to SBA prior to the recelpt of
final contract payment. .

§124.402 Business development expense.

(a) Purpose. Business Development
Expense (BDE) funds are made avail-
able by SBA at the time of the execu-
tion of a specific section 8(a) subcon-
tract for the purpose of assisting a sec-
tion 8(a) business concern with the
performance of that subcontract. The
authority to approve the uses and
amount of BDE rests with the Admin-
strator who has the power to delegate
the authority. An award of BDE is jus-
tified only if, prior to the execution of
the related section 8(a) subcontract,
SBA conducts a ‘complete analysis of
the written request and determines
that the proposed BDE will promote
the long term development objectives

13 CFR Ch. | (1-1-87 Edition)

of the section 8(a) concern as de-
scribed in the business plan.

(b) At the discretion of SBA. BDE
funds may be added to the section 8(a)
subcontract price and may be used for
the following purposes and in the fol-
lowing order of priority.

(1) Capital equipment. For the pur-
chase of capital equipment which has
been determined by SBA to be essen-
tial to the section 8(a) business con-
cern’s performance of a specific sec-
tion 8(a) subcontract at a fair market
price and for which acquisition cannot
reasonably be made by other financing
means.

(2) Other capital improvements. To
assist in the acquisition of other neces-
sary production/technical assets or to
subsidize the cost of other capital im-
provements directly related to reduc-
tion of production costs, or to increase
productivity and/or production capac-
ity in connection with a specific sec-
tion 8(a) subcontract. This category
includes, but is not limited to, such
items as quality control systems, in-
ventory control systems, and other
business systems.

(3) Price differentiall To make up
the difference between Government's
established fair market price and the
price required by the section 8(a) con-
tractor to provide the product or serv-
ice in connection with a specific sec-
tion 8(a) subcontract. This type of
BDZX should be granted to a firm only’
one time for any specific type of re-
quirement and only if the analysis
demonstrates that the firm will be
able to produce the item/service com-
petitively in the future.

(c) BDE shall not be provided to sat-
isfy:

. (1) Price differentials for profession-
al and nonprofessional service firms;

(2) Any contingency arising subse-
quent to execution of the section 8(a)
subcontract for which the BDE is pro-
posed;

(3) Cost overruns;

(4) Entertainment expenses;

(5) The cost of capital equipment
and other capital improvements when
one of the following conditions exists:

(i) Funds are available from outside
sources to the concern, including SBA
financing and the personal resources
of the principal(s); or
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(ii) Adequate and timely financing
from outside sources is available at a
reasonable rate. .

(6) Costs of interest expenses to be
borne by the section 8(a) concern.

(d) Participatory BDE. Where ap-
propriate and feasible, section 8(a)
concerns will participate to the fullest -
extent possible in funding the acquisi-
tion of assets acquired with BDE
funds.

(e) Requirements. To be eligible for
business development expense funds, a
section 8(a) business concern must
submit a written request to the appro-
priate SBA Regional Administrator or
his designee. The request must include
detailed documentation to support the
need for funds, preof that adequate fi-
nancing is not available at current
market rates, and such additional in-
formation as required by SBA to ade-
quately consider the request.

(f) When BDE, including participat-
ing BDE, will be used to purchase cap-
ital equipment, the section 8(a) con-
cern shall comply with the following
requirements. The section 8(a) con-
cern shall:

(1) Execute and record a lien on the
equipment in favor of SBA."SBA will
remove the lien on the assets acquired
with BDE funds upon successful com-
pletion of the section 8(a) subcontract,
except in the case of the firm which
has outstanding obligations owed to
SBA. Upon full repayment of such
outstanding obligations, SBA shall re-
lease the lien.

(2) Execute a BDE agreement with
SBA which among other things con-
venants that:

(1) The concern will use the funds
exclusively for the purposes stated in
the BDE approval; :

(i) The concern shall maintain
records. to substantiate the uses for
which BDE funds have been expend-
ed; and .

(iii) In the event of default on the
contract to which the BDE relates, the
section 8(a) concern shall be liable: for
gerayment of the full amount of the

E. - X

8124.403 Letter of credit.

(a) General policy. The letter of
credit method of payment will be uti-
lized under certain circumstances to

§ 124.501

disburse advance payments to section
8(a) business concerns performing sub-
contracts under the section 8(a) p¥o-
gram when SBA has made a decision

. approving the use of advance pay-

ments pursuant to the requirements
and conditions provided for in these
regulations.

(b) Eligibility requirements. SBA
may disburse advance payments
through the letter of credit method of
payment through the Federal Reserve
Bank System to a section 8(a) business,
concern when all of the following con-
ditions are found by SBA to exist:

(1) SBA determines that the section
8(a) business concern may be awarded
more than one section 8(a) subcon-
tract during a period of at least one
year.

(2) The aggregate amount of letter
of credit advance payment funds made
to one section 8(a) business concern
will exceed $120,000 annually.

(3) The section 8(a) business concern
has submitted a schedule of its pro-
jected monthly advance requirements
for section 8(a) subcontract disburse-
ments, SBA has reviewed it, and SBA
has found it to be reasonable.

(4) The section 8(a) business concern
has established or agrees to establish
and maintain financial records and
controls which will provide for com-
plete accountability and required re-
porting of program funds. These
records must be made available upon
request for review and audit by SBA
and the General Accounting Office.

(¢) Procedures. The procedures for
the utilization of the letter of credit
method of payment shall be in accord
with 48 CFR § 32.406.

§124.501 Development assistance pro-
gram.

(a) General. Section 7(J)}1) of the
-Small Business Act provides for finan-
cial assistance to public or private or-
‘ganizations to pay.all or part of the
cost of projects designed to provide
technical or management assistance to
-individuals -or enterprises eligible for
assistance under sections T(a)}11l),
ST(IX10), ‘and 8(a) of the Small Busi-
‘ness Act. The AA/MSB-COD is re-
sponsiblé for coordinating and formu-
lating policies relating to the dissemi-
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§ 124.501

nation of this assistance to small busi-
ness concerns eligible for assistance
‘under sections 7(a)11), 7(j}(10) and
8(a) of the Small Business Act.

(b) Services. (1) Section 7(j)}1-2) of
the Small Business Act empowers the
SBA to provide through public and
private organizations the management
and technical assistance enumerated
below to those individuals or concerns
who meet the eligibility criteria con-
tained in section 7(a)X1) and 8(a) of
the Small Business Act.

(2) The SBA shall give preference to
projects which promote the owner-
ship, participation in owmership, or
management of small businesses
owned by low-income individuals and
small businesses eligible to participate
in the section 8(a) program.

(3) This assistance may include any
or all of the following:

(i) Planning and research, including
feasibility studies and market re-
search;

(ii) The identification and develop-
ment of new business opportunities;

(iii) The furnishing of centralized
services with regard to public services
and Federal Government programs in-
cluding programs authorized under
sections T(a)1l), 7(j)(10) and 8(a) of
the Small Business Act;

(iv) The establishment and strength-
ening of business service agencies, in-

- cluding trade associations and coop-

eratives;

(v) The furnishing of business coun-
seling, management training, and legal

.- and other related services, with special
. emphasis on the development of man-
. agement training programs using the
. resources of the business community,
- including the development of manage-

ment training opportunities in existing

. business, and with emphasis in all

© cases upon providing management

training of sufficient scope and dura- .
-tion to develop entrepreneurial and
. managerial self-sufficiency on the part
‘of the individuals served. -

(4) Sections T(§)(3) and 7(j}9) of the
Small Business Act authorize SBA to:

(1) Encourage the placement of sub-
contracts by businesses with small
business concerns located in areas of
high concentration of unemployed or
low-income individuals, with small
businesses owned by low-income indi-

viduals, and with small businesses eli.
gible to receive contracts pursuant to

section 8(a) of this Act. SBA may pro.

vide incentives and assistance to such

businesses that will aid in the training .

and upgrading of potential subcontrac,
tors or other small business concerns
eligible for assistance under sections
TaX1il), 7¢(j), and 8(a) of the Small
Business Act, and

(ii) Coordinate and cooperate with
the heads of other Federal depart-
ments and agencies, to insure that
contracts, subcontracts, and deposits
made by the Federal Government or
with programs aided with Federal
funds are placed in such a way as to
further the purposes of sections
T(a)(1l), 7¢j), and 8(a) of the Small
Business Act.

(¢) Eligibility. (1) Eligibility for the
assistance enumerated under
§ 124.501(b) above shall include, but
not be limited to:

(i) Businesses which qualify as small
within the meaning of size standards
prescribed in 13 CFR Part 121, and
which are located in urban or rural
areas with a high proportion of unem-
ployed or low-income individuals, or
which are owned by such low-income
individuals; and

(ii) Businesses eligible to receive con-
tracts pursuant to section 8(a) of the
Small Business Act.

(d) Delivery of services. (1) The fi-
nancial assistance authorized for
projects under paragraph (b) of this
section includes assistance advanced
by grant, cooperative agreement, or
contract. )

(2) To the extent feasible, services

. available under paragraph (b) of this "
section shall be provided in a location

which is easily accessible to the indi-

“viduals and sma.ll business concerns

served. .

(e) Coordmatton and cooperatton
with other government agencies. (1)
The AA/MSB-COD may utilize the re-
sources of other agencies and depart-
ments whenever practicable which can
directly or indirectly support or aug-
ment the purposes of sections 7(a)11),
7(j) and 8(a) of the Small Business
Act.

(2) The AA/MSB-COD shall enter
into agreements with Federal agencies
and departments to further effective
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sections T(a)(11), 7(j) and 8(a) of the
Small Business Act.

(3) The AA/MSB-COD shall encour-
age the placement of deposits made by
the Federal Government, or by pro-

aided with Federal funds, in
such a way as to further the purposes
of section 7(a)(11), 7(j) and 8(a) of the
Small Business Act.

§124.502 Small Business and Capital
Ownership Development program.

(a) General. Section 7(j)(10).0of the
Small Business Act establishes a Small
Business and Capital Ownership De-
velopment program which shall pro-
vide additional assistance exclusively
for small business concerns eligible to
receive contracts pursuant to section
8(a) of the Small Business Act. The
management of the Capital Ownership
Development program is vested in the
AA/MSB-COD who is responsible for
the oversight of the program and ac-
tivities set forth in this part of these
regulations. The development assist-
ance described below shall be provided
exclusively to those small business
concerns eligible to receive contracts
pursuant to section 8(a) of the Small
Business Act. Such small business con-
cerns shall be participants in the
Small Business Capital Ownership De-
velopment program. This program
shall:

(1) Assist shall business concerns
participating in the program to devel-
op comprehensive business plans with
specific business targets, objects, and
goals; ,

(2) Provide for such other nonfinan-
cial services as deemed necessary for
the establishment, preservation, and
growth of small business concerns par-
ticipating in the 'program, including
but not limited to:- . ) )

(1) Loan packaging,

(il) Financial counseling,

(iii) Accounting and bookkeeping as-
sistance, : :

(iv) Marketing assistance, and

(v) Management asssistance;

(3) -Assist small business concerns
participating in the program to obtain
equity and debt financing; :

(4) Establish regular performance
monitoring and reporting systems for
small business concerns participating

§ 124.503

in the program to assure compliance
with their business plans; 5
(5) Analyze and report the causes of
success and failure of small business
concerns participating in the program;
and - ’
(6) Provide assistance necessary to
help small business concerns partici-
pating in the program to procure

surety bonds. Such assistance shall in-

clude, but not be limited to:

(i) The~“preparation of surety bond
participation forms;

(ii) Special management and techni-
cal assistance designed to meet the
specific needs of small business con-
cerns participating in the program and
which have received or are applying to
receive a surety bond, and

(iii) Preparation of all forms neces-
sary to receive a surety bond guaran-
tee form the SBA pursuant to Title
IV, Part B of the Small Business In-
vestment Act of 1958.

§ 124,503 Compliance with the Paperwork
“Reduction Act of 1980.

(a) In compliance with the Paper-
work Reduction Act of 1980 (Title 44,
U.S.C., Chapter 35) and its implement-
ing regulations, the recordkeeping or
reporting requirements and forms ap-
pearing in the following sections of
this part have been approved by the
Office of Management and Budget
(OMB) under number 3245-0015:
$8 124.105(b), 124.106(b), 124.106(b)(1)
124.106(b)(2), 124.106(bX(3), - 124.202,
124.204, . 124.205, 124.403(b)(4),
124.502(a)(1) and 124.502(a)(6). _

(b) The recordkeeping or reporting
requirements and forms appearing in
the following sections of this final rule

_have also been approved by OMB:

§ 124.103(c) (OMB Approval No. 3245-0145];
§ 124.103(e) {OMB Approval No. 3245-0145];
§ 124.111(c) (OMB Approval No. 3245-0147);
§ 124.112(aX7) (OMB Approval No. 3245-
0205]; § 124.112(aX(17) (OMB Approval. No.
3245-0146); § 124.205 {(OMB Approval No.
3245-0015); § 124.206 (OMB Approval No.
3245-0143); §§ 124.401¢cX1XD),
124.401¢cx(1)ii) and 124.403(bX3) (OMB
Approval No. 3245-0148]; § 124.402(e) (OMB
Approval No. 3245-01491]; and
§8 124.112(a)6) 124.205 (financial state-
ments) and 124.502(a)X(4) [OMB Approval
No. 3245-0151)
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made to set-aside the acquisition for
SDB the synopsis should so indicate (see
205.207(d) (S-72)).

{d) If prior to award under a SDB set-
aside, the contracting officer finds-that
the lowest responsive, responsxble offer
exceeds the fair market price by more
than ten percent, the set-aside will be
withdrawn in accordance with
218.506(a).

15. Section 219.503 is amended by

adding paragraph (S-70) to read as
follows:

219.503 Settlng asldo l dass of
* - * * L

(S—70) If the criteria in 219.502-72
have been met for an individual
acquisition, the contracting officer may

withdraw the acquisition from the class . .

set-aside by giving written notice to
SBA procurement center representative
(if one is assigned) that the acquisition
will be set-aside for SDB.

16, Section 219.504 is amended by
adding to paragraph (b) a new
paragraph (1) and by redesignating
paragraphs (1) through (4) as paragraphs
(2) through (5) respectwely. to read as
follows

219.504 su-aside progum order of
precedence.

.t.

Q@) Total SDB Set-Asnde (219.502—72)
L * .

17. Secnon 219.508 is amended by
adding paragraph (a), and by adding at
the end of paragraph (b) the words
“These procedures do not apply to SDB
set-aside.”, to read as follows:

219.506 Withdrawing or modifying set-
asides.

(a) SDB set-aside determinations will
not be withdrawn for reasons of price

_ reasonableness unless the low

responsive responsible offer exceeds the
fair market price by more than ten
percent. If the contracting officer finds
that the low responsive responsible offer
under a SDB set-aside exceeds the fair -
market price by more than ten percent,
the contracting ofﬁcer shall initiate a
withdrawal.

] - . 2] L]

18. Section 219.507 is added to read as
follows: :

219.507 Automatic dissolution of a set-
aside. . :

The dissolution of a- SDB set-aside
does not preclude subsequent
solicitation as a small business set
aside.

19. Section 219.508 is amended by

adding paragraph (5-71) to read as
follows:

219.508 Solicitation provtalons and
contract clauses.

(S-71). The contracting officer shall
insert the clause at 252.219-7008, Notice
of Total Small Disadvantaged Business
Set-Aside, in solicitations and contracts
for SDB set-asides (see 219.502-72).

20.-A new Subpart 219.8, consisting of
sections 219.801 and 219.803, is added to
read as follows

Subpart: 19.8—Contractlng with the
Small Business Admlnistrailon (me
8(a) Program)

219.801 General

The Department of Defense' to the
greatest extent possible, willaward =~ 7

. contracts to the SBA under the authority

of section 8(a) of the Small Business Act
and will actively identify requirements
to support the business plana of 8(a)
concerns.

219.803 Selecting aequlslﬁons for the a(a)
Program.

(c) In cases where SBA requests
follow-on support for the incumbent 8(a)
firm, the request will be honored, if
otherwise appropriate, and will not be
placed under a SDB set-aside. When the
follow-on requirement is requested for
other than the incumbent 8(a) and the
conditions at 219.502<72(b)(2) exist, the
acquisition may be considered for a SDB
set-aside, if appropriate.

21. Section 252.219-7005 and 252.219—
70086 are added to read as follows:

202.219-7005 Small disadvantaged -
business concern representation.

As prescribed in 219.304(b),.insert the
following provision in solicitations
(other than those for small-purchases),
when the contract is to be performed
inside the United States, its territories or
possessions, Puerto Rico, the Trust

Territory of the Pacific lslands. or the »

District of Columbia:

Small Dlsadvanlagad Buameaa Concem
Representation :

XXX (1987)

(a) Certification. The Offeror represents
and certifies, as part of its offer, that it

XXX is. not a small dlaadvantage buslneaa
concern.

(b) Representation. The offeror represents,
in terms of section 8(d) of the Small Business
Act, that its qualifying ownership falls in the
following category:

Asian Indian Americans
Asian-Pacific Americans

- uaat

Black Americans
Hispanic Americans -

—— Native Americans ST
. Other Minority P
{Specify)

(End of Provision)

§ 252.219-7008 Notice of total amall
disadvantaged business set-aside.

As prescribed in 219. 508-71, insert the
following clause in solicitations and -
contracts involving a small -
disadvantaged business set- aslde. .

Notice of Total Small stadvantaged
Business Set-Aside ( 19871 -

(a) Definitions.

“Small disadvantaged business concern,”
as used in this clause, means a small
business concern that (1) is at least 51
percent owned by one or more ' individuals .
who are both socially and economically
disadvantaged, or a publicly owned business
having at least 51 percent of its stock owned
by one or more socially and economically
disadvantaged individuals, (2) has its
management and daily business controlled
by one or more such individuais and (3) the
majority of the earnings of which accrue to
such socially and economically
disadvantaged individuals.

“Socially disadvantaged individuais”
means individuals who have been subjected
to racial or ethnic prejudice or cultural bias
because of their identity as a member of a.
group without regard to theu- qualmea as
individuals. . g

“Economically dxsadvantaged indlvnduals
means socially disadvantaged individuals
whose ability to compete in the free
enterprise system is impaired due to.- -
diminished opportunities to obtain capital
and credit as compared to others in the same
line of business who are not socially
disadvantaged.

(b) General.

(1) Offers are solicited only from small
disadvantaged business concerns. Offers
received from concerns that are not small
disadvantaged business concerns shall be

_ considered nonresponsive and wﬂl be ]

rejected.
(2) Any award resulting from this

. golicitation will be made to a small

disadvantaged business concern.

(c) Agreement. A manufacturer or regular
dealer submitting an offer in its own name -
agrees to furnish, in performing the contract,

" only end items manufactured or produoed by -

small disadvantaged business concerns in the
United States: its territories and possessions,
the Commonwealth of Puerto Rico, the U.S.
Trust Territory of the Pacific Islands, or the
District of Columbia.

(End of clause).

[FR Doc. 87-10099 Filed 5-1-87: 8: 45 am]
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