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* * * * * * * * * * 

We trust the foregoing responds to your request for comments. 

Where we have not commented, it is because the information is 

unavailable to us. Once again, we urge the DOD to move with great 

·caution in this area so as to avoid unwarranted and unnecessary 

disruptions in the lives of our respective employees. 

Thank you for considering our views. 

Respectfully submitted, 

.orge 'ourpias 
INTERNATIONAL PRESIDENT 
International Association of 
Machinists and Aerospace Workers 

II f3r-·· 
William H. Bywater 
INTERNATIONAL PRESIDENT 
International Union of 
Electronic, ElectricaJ, 
Salaried, Machine and 
Furniture Workers 
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LODGE NO. 389 

AFFILIATED WITH DISTRICT NO. 50 AND CALIFORNIA STATE CONFERENCE OF MACHINISTS A. F. OF L ·C. I. 0. 

September 16, 1992 MACHINISTS UNION HAL.L. 
5150 KEARNY MESA ROAD 

SAN DIEGO. CALIFORNIA 92111 

PHONE 292·5150 

Mrs. Linda W. Nelson, OUSED .(A) 
Defense Acquisition Regulations Council 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Subject: Proposed Random Drug Testing for US Navy Contract 
Procurement Language. (DAR Case 88-083) 

Dear Mrs. Nelson: 

In San Diego we represent over six hundred shipyard workers at 
~ational Steel and Shipbuilding Company (NASSCO), over one 
hundred shipyard workers at Campbell's Shipyard and a small 
number at several of the subcontractors on our waterfront. 

Last May we received from NASSCO management a copy of the DOD's 
proposed new "Clause A, DRUG-FREE WORK FORCE (DEC 1991)" from its 
Federal Acquisition Regulations which states "as a minimum the 
program shall provide for the random drug testing of contractor 
employees working in sensitive positions." 

Given the proposal's wide-ranging definition of "employee in a 
sensitive position" all of our production and maintenance workers 
in the shipyards plus many others working there would be subject 
to random drug testing. We think the proposal is very wrong and 
should not be adopted for the following reasons: 

1. Random drug testing is an unreasonable invasion of our 
members' privacy absent any evidence of a particular problem of 
drug abuse in our shipyards. All of our employers on the 
waterfront have drug testing programs that include pre-hire 
screening, for cause testing and employee assistance programs to 
deal with what drug abuse problems we do have. No one has shown 
that these programs are inadequate. 

2. Random drug testing in the eyes of many of our members means 
that they are suspected of drug abuse just because they happen to 
pull a wrench for a defense prime contractor. As veterans and 
loyal defense workers many of these people are insulted by such 
testing without cause. There is no real justification for 
singling them out from the rest of our population and subjecting 
them to random drug testing procedures. In fact they are less 
potentially dangerous to society than the car driver on the road. 

3. The cost of the proposed random drug testing program on our 
shipbuilding and ship repair industry only adds to the current 
financial strains we are facing, especially in this period of 

I 
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declining defense budgets. At a time when we must become 
competitive in the world market in order to survive, this 
proposal is but another cost disadvantage against foreign 
competitors who subsidize rather than punish their shipyards. 
It makes us less competitive not more competitive! 

4. We are a partner in joint health and safety programs with 
most of our employers and believe that employee/employer 
cooperation and good OSHA laws and standards are the best tools 
to deal with health and safety issues in our shipyards. Random 
drug testing has never been an item on our or OSHA's agenda. We 
are the ones that work in these yards, who live and die with the 
health and safety problems we create. For an administration that 
preaches reducing government restrictions on business and 
reducing regulations, this proposal is going in the wrong 
direction. 

5. Not only is this proposal unnecessary and unfair it is 
inconsistent because it does not require the same program for 
subcontractors. As a result in each shipyard ~ubject to clause A 
there would be employees of the prime contractor who would be 
tested working along side employees of subcontractors who would 
not be subject to random drug testing. Is this fair or safe for 
the employees of the prime contractor? Is this fair to those 
shipyards who must bear the cost of the proposal while 
subcontractors do not? Is this bureaucratic nonsense or what? 

Given these shortcomings the proposal we saw from DOD shows 
that the people who put it together are out of touch with the 
needs of the real world they are trying to make the rules for. 
Enough is enough. Please leave us alone. We have enough 
problems trying to survive without more hassles. 

Sincerely, 

~1 
Peter Zschiesc 
Business Representative 
PZ:lcb 
opeiu-30 

cc: Kourpias, Int'l Pres. 
Poulin, GVP, NE Terr. 
Ostro, GVP, West Terr. 
Burnsky, MTD, AFL-CIO 
Beck, Gen. Counsel 
Batson, DBR 
Hardin, Sec-Treas., PCMTDC 
Maudlin, DBR 
LL 389 



TAMPA BAY AREA LODGE NO. 570 

INTERNATIONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 

From: 
Bob Betterton 
President 
4020 80th Avenue 
Pinellas P~rk. Fl. 34665 

To: 

August 24. 1992 

The Defense Acquisition Regulations Council 
Attn.: Mrs. Linda W. Nelson. OUSED <A> 
3062 Defense Pentagon 
Woshington. D.C. 20301-3062 

Dear Council. 

It is our opinion and beiief that the drug-free work force 
clause of September. 1988 should NOT be changed to accommodate 
random drug testing for the following reasons: 

1.> It is an unreasonable and unacceptable invasion of 
privacy. <i.e.: body fluids) 

2.) It is unfair to force the added financial burden on 
employers particularly at this time when most if not all 
shipyards in the United States are struggling to survive 
a dormant market in repairs and new ship construction. 

3.) It hos never been determined that a problem of drug abuse 
is at a level at our shipyards <i.e. The American Ship 
Building Co .• Tampa Shipyards. Inc.> that warrants random 
vs. probable cause. 

4.) It is our intention to see money spent that we as the 
work force, in partnership with our management, have 
determined to be ·real problems and a threat to our health 
and safety. 

In conclusion. we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate 
random drug testing to private shipbuilding and repair yards. 

BB!kw 
cc:file 

E. House 
G. Kourpias 
R. Cox 

Sincerely, 

~~~zo:v 
Bob Betterton 



TAMPA BAY AREA LODGE NO. 570 

INTERNATIONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 

From: 
Bob Betterton 
President 
4020 80th Avenue 
Pinellas Park, Fl. 34665 

To: 

~3 

August 24. 1992 

Subj: Random Drug Testing 
DAR Case 88-083 
United States Navy Contract 

Procurement Lanquage 

The Defense Acquisition Regulations Council 
Attn.: Mrs. Linda W. Nelson, OUSED <A> 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Dear Council, 

It is our opinion and belie£ that the drug-free worx force 
clause of September, 1988 should NOT be changed to accommodate 
random drug testing for the following reasons: 

1.> It is an unreasonable and unacceptable invasion of 
privacy. <i.e.; body fluids) 

2.> It is unfair to force the added financial burden on 
employers particularly at this time when most if not all 
shipyards in the United States are struggling to survive 
a dormant market in repairs and new ship construction. 

3.) It has never been determined that a problem of drug abuse 
is at a level at our shipyards <i.e. The American Ship 
Building Co •• Tampa Shipyards, Inc.> that warrants random 
vs. probable cause. 

4.) It is our intention to see money spent that we as the 
work force, in partnership with our management, have 
determined to be real problems and a threat to our health 
and safety. 

In conclusion. we feel that it would be a perfidious act for any 
agency or d~partment of the United States Government to mandate 
random drug testing to private shipbuilding and repair yards. 

BB/kw 
cc:£ile 

E. House 
G. Kourpies 
R. Cox 

Sincerely, 

~~&;>i... 
Bob Betterton 



TAMPA BAY AREA LODGE NO. 570 

INTERNATIONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 

From: 
Bob Betterton 
President 
4020 80th Avenue 
Pinellas Park. Fl. 34665 

To: 

August 24, 1992 

Subj: Random Drug Testing 
DAR case 88-083 
United States Navy Contract 

Procurement Language 

The Defense Acquisition Regulations Council 
Attn.: Mrs. Linda W. Nelson, OUSED <A> 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Dear Council. 

It is our opinion and belief that the drug-free work force 
clause of September, 1988 should NOT be changed to accommodate 
random drug testing for the following reasons: 

1.> It is an unreasonable and unacceptable invasion of 
privacy. <i.e.; body fluids) 

2.) It is unfair to force the added financial burden on 
employers particularly at this time when most if not all 
shipyards in the United States are struggling to survive 
a dornant market in repairs and new ship construction. 

3.) It has never been determined that a problem of drug abuse 
is at a level at our shipyards <i.e. The American Ship 
Building Co., Tampa Shipyards~ Inc.> that warrants random 
vs. probable cause. 

4.) It is our intention to see money spent that we as the 
work force, in partnership with our management, have 
determined to be real problems and a threat to our health 
and safety. 

In conclusion. we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate 
random drug testing to private shipbuilding and repair yards. 

BB/kw 
cc::f'ile 

E. House 
G. Kourpias 
R. Cox 

Sincerely, 

~~&-=t:... 
Bob Betterton 



TAMPA BAY AREA LODGE NO. 570 

INTERNATIONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 

From: 
Bob Betterton 
President 
4020 80th Avenue 
Pinellas Park, Fl. 34665 

To: 

~3 

August 24. 1992 

Subj: Random Drug Testing 
DAR case 88-083 
United States Navy Contract 

Procurement Language 

The Defense Acquisition Regulations Council 
Attn.: Mrs. Linda W. Nelson, OUSED <A> 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Dear Council, 

It is our opinion and belief that the drug-free work force 
clause of September, 1988 should NOT b~ changed to accommodate 
random drug testing for the following reasons: 

1.> It is an unreasonable and unacceptable invasion of 
privacy. <i.e.; body fluids) 

2.> It is unfair to force the added financial burden on 
e~ployers particularly at this time when most if not all 
shipyards in the United States are struggling to survive 
a dormant market in repairs and new ship construction. 

3.> It has never been determined that a problem of drug abuse 
is at a level at 6ur shipyards <i.e. The American Ship 
Building Co., Tampa Shipyards, Inc.> that warrants random 
vs. probable cause. 

4.> It is our intention to see money spent that we as the 
work force, in partnership with our management, have 
determined to be real problems and a threat to our health 
and safety. 

In conclusion, we feel that it would be a perfidious act for any 
agency or department of the United St~tes Government to mandate 
random drug testing to private shipbuilding and repair yards. 

BB/kw 
cc:file 

E. House 
G. Kourpies 
R. Cox 

Sincerely, 

~ ~?OUZ;=t:._, 
Bob Betterton 



TAMPA BAY AREA LODGE NO. 570 

INTERNATIONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 

From: 
Bob Betterton 
President 
4020 80th Avenue 
Pinellas Park, Fl. 34665 

To: 

~3 

August 24, 1992 

Subj: Random Drug Testing 
DAR case 88-083 
United States Navy Contract 

Procurement Language 

The Defense Acquisition Regulations Council 
Attn.: Mrs. Linda W. Nelson, OUSED <A> 
3062 Defense Pentago·n 
Washington. D.C. 20301-3062 

Dear Council, 

It is our opinion and belief that the drug-free work force 
clause of September. 1988 should NOT be changed to accommodate 
random drug testing for the following reasons: 

1.> It is an unreasonable and unacceptable invasion o£ 
privacy. <i.e.= body fluids) 

2.) It is unfair to force the added financial burden on 
employers particularly at this time when most if not all 
shipyards in the United States are struggling to survive 
a dormant market in repairs and new ship construction. 

3.> It has never been determined that a problem of drug abuse 
is at a level at our shipyards <i.e. The American Ship 
Building Co •• Tampa Shipyards. Inc.> that warrants random 
vs. probable cause. 

4.> It is our intention to see money spent that we as the 
work force, in partnership with our management, have 
determined to be real problems and a threat t~ our health 
and safety. 

In conclusion, we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate 
random drug testing to private shipbuilding and repair yards. 

BB/kw 
cc:file 

E. House 
G. Kourpies 
R. Cox 

Sincerely, 

~~~&~ 
Bob Betterton 



TAMPA BAY AREA LODGE NO. 570 

INTERNATIONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 

From: 
Bob Betterton 
President 
4020 80th Avenue 
Pinellas Park, Fl~ 34665 

To: 

~3 

August 24, 1992 

Subj: Random Drug Testing 
DAR case 88-083 
United States Navy Contract 

Procurement Language 

The Defense Acquisition Regulations Council 
Attn.: Mrs. Linde W. Nelson, OUSED <A> 
3062 Defense Pentcgon 
Washington, D.C. 20301-3062 

Dear Council, 

It is our opinion end.belief that the drug-free work force 
clause of September, 1988 should NOT be changed to accommodate 
random drug testing for the following reasons: . 

l.> It is en unreasonable and unacceptable invasion of 
privacy. (i.e.; body fluids) 

2.> It is unfair to force the. added financial burden on 
employers particularly at this time when most if not all 
shipyards in the United States are struggling to survive 
e dormant market in repairs and new ship construction. 

3.> It has never been determined that a problem of drug abuse 
is et a level at our shipyards <i.e. The American Ship 
Building Co., Tempe Shipyards, Inc.> that warrants rahdom 
vs. probable cause. 

4.> It is our intention to see money spent that we as the 
work force, in partnership with our management, have 
determined to be real problems and a threat to our health 
and safety. 

In conclusion, we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate 
random drug testing to private shipbuilding and repair yards. 

BB/kw 
cc:file 

E. House 
G. Kourpies 
R. Cox 

Sincerely, 

~~&~Zi'f..., 
Bob Betterton . 



International Association 
of Bridge, Structural and 
Ornamental Iron Workers 

AFL-CIO 

September 18, 1992 

Re: DAR Case 88-083 

Mrs. Linda W. Neilson, OUSD(A) 
Defense Acquisition Regulations Council 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Dear Mrs. Neilson: 

ffiONWORKERS 
SHOPMEN'S LOCAL UNION NO. 627 

2957 54th Street 
San Diego, California 92105 

Telephone: 262-2431 

I was very disturbed to find that DOD has published for comment a proposed clause putting onerous new 
requirements on defense contractors and their employees. This new clause specifies that drug-free workplace 
policies in the shipbuilding and ship repair industries shall •as a minimum ... provide for the random drug testing 
of Contractor employees working in sens.itive positions." 

This labor organization represents some 1,500 skilled shipyard workers on the San Diego waterfront. The vast 
majority are involved is some phase of ship construction or repair under contract to the US Navy. Let me assure 
you, Mrs. Neilson, our members are not criminals or drug addicts. They are hard-working men and women with 
families and homes. They are good citizens and many are honorably-discharged veterans of the armed forces. 
Our members served to protect this country's precious heritage of individual liberties. Why shouldn't they now be 
allowed to enjoy the rights they fought to protect? 

This proposed new rule is a completely unjustified invasion of the privacy rights of US citizens and taxpayers. No 
one has shown or even asserted that a generalized problem of drug abuse exists in our industry. 

But our industry ~ have its problems. It is in precarious financial condition. It operates on the slimmest of 
profit margins in a world market in which it competes against foreign enterprises that are heavily subsidized by 
their governments. What sense does it make to burden Q.YI industry with yet another layer of expensive and 
unnecessary regulation? 

Mrs. Neilson, this proposed rule is bad policy at its worst. It was proposed to remedy a problem that doesn't exist. 
It imposes a burdensome disadvantage upon a threatened strategic industry. And in doing so it offends and 
outrages the sensibilities of law-abiding citizens. Please don't carry out this plan. 

Very truly yours, 

~J.Mf~~ 
Thomas J. McCammon 
President 
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Litton 

Via Federal Express 

22 September 1 992 

Defense Acquisition Regulations Council (OARS) 
Attn: Mrs. Linda W. Neilson 
C-103 CAFRITZ Bldg. 
1 211 South Fern Street . 
Arlington, VA 22202 

Re: Public Comment, DAR Case 83-083, "Drug Free _Work Force Policy" 

Dear Mrs. Neilson, 

Se·.e~1:,· -~.;~ :;;:·:·- .:: 
9C2"!J . .:E0:7 

-;-e' ~·3 ::~-::.::~ 
~a\ 2·3 ::~.:~a.::: 

John E. ?reston 
·/1ce :::·es;ce'".: 
Assoc:aie ~e,.=::= :::.:_-~e· 

This responds to the Department of Defense Drug Free Work Force Policy 
proposed regulation announced in 57 Federal Register 32769 on 23 July 
1992. That announcement invited public comment to assist in the formulation 
of the final rule. Per telephone call with Newton Lesh of my staff on 18 
September 1992 you granted us a four day extension (to 25 September 1992) 
for submission of comments and provided us the above address to be used for. 
Federal Express deliveries. This submission is within the extension period. 
Our comments below relate to the requirement for mandatory random drug 
testing. 

We perceive substantial societal and economic benefit flowing to the nation 
by the adoption of a workable drug free policy. Litton Industries is committed 
to a drug free society and has established policies and guidelines to achieve 
that end among its employees. However, in designing and implementing our 
policies we have become aware of legal and administrative constraints which 
force us to tailor our policies to meet the requirements of state constitutional 
and statutory law as well as the federal constitu.tion, and certain federal 
statutes concerning collective bargaining. 

Indeed, all of our divisions that sell to the U. S. government comply with the 
Drug Free Workplace Act and its implementing regulation found in the Federal 
Acquisition Regulations. We also comply with the 1988 version of the DoD 
Drug Free Work Force Clause. Our divisions whose operations are regulated 
by a Department of Transportation (DOT) agency, (FAA, Coast Guard, Federal 
Highway Administration) conduct random drug testing as required under those 
Department of Transportation rules. 
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OARS 
Ann.: Mrs. Linda W. Neilson 
September 22, 1 992 
Page 2 

We recite this because we wish to contrast these rules, with which we have 
had experience, with the proposed DoD rule. We believe that the proposed 
DoD rule is 'fraught with compliance difficulties particularly in four respects. 

1. No Preemotion of State law 

The proposed rule purports to preempt contrary state constitutional and 
statutory law in those states which, like California, have and enforce 
constitutional and statutory protections against random drug testing of 
employees except in extremely limited circumstances. 

In California, violation of privacy rights is against public policy and subjects 
the employer to punitive damages. For example, Article 1, Section 1, of the 
California Constitution guarantees each California resident the right of privacy 
from unwarranted intrusion into his or her private life, whether by government 
entities or California private businesses. This constitutional right has been the 
subject of appellate court decisions and opinion that prohibit a government 
contractor located in California from instituting random drug testing across a 
broad scope of job positions, such as required in the proposed DoD clause. 

Unless the DoD ·drug testing requirement preempts existing California 
constitutional and common law, as well as similar laws of other states, DoD 
contractors will certainly be exposed to immense liability to employees who 
seek to enforce their state constitutional rights, by either refusing to submit a 
specimen when directed, or, by suing when discharged or removed from a 
sensitive position for such refusal or for failing to qualify for reinstatement 
after testing positive. 

We are not aware of any ground upon which it can be argued that the DoD 
clause preempts state constitutional or statutory law to the contrary without 
express Federal statutory authority. Indeed, we have attempted to elicit 
rationale and statutory grounds from the DoD General Counsel's office 
without success. In addition, Mr. Mike Wermouth, Deputy Assistant 
Secretary of Defense for Drug Enforcement Policy, and other DoD officials, 
during public meetings with contractors, were unable to recite grounds for 
preemption. 

It is well settled that an agency's authority must derive from a specific statute 
enacted by Congress that authorizes that agency to regulate in a particular 
manner. Lyng v. Payne, 90 L.Ed.2d 921, 933; Burlington Truck Lines v. 
United States, 9 L.Ed.2d 207, 215; Civil Aeronautics Bd. v. Delta Airlines, 6 
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L.Ed.2d 869, 874. We do not believe that the DoD can point to any statute 
as a basis for preemption. It should be noted that in 1988, when Congress 
considered the Drug Free Workplace Act, it expressly rejected language which 
would impose random drug . testing upon employees of government 
contractors. Now, four years later, DoD seeks to implement by regulation the 
very same random drug testing that Congress had rejected. 

This is in contrast to the clear statutory authority of the FAA to require 
random drug testing, not of those who sell to the FAA, but rather of those 
who conduct ooerations which are pervasively safety regulated by the FAA. 
The FAA's statutory basis for this pervasive regulation is contained in the 
Federal Aviation Act. 

And, as stated above, our· divisions that operate in that regulated industry I 
even those located in California, conduct random drug testing, but only for 
those employees who are clearly covered by the narrowly drawn scope of the 
FAA drug testing program. That program has been in effect for two years 
without challenge by employees because the FAA has the clear statutory 
authority to preempt state constitutional and statutory law. The FAA took 
great pains to design a requirement narrow in scope and clearly bottomed on 
its mandate to insure safety. 

Although employee litigation based on state law will initially involve only the 
contractor, it can be expected that any contractor sued will quickly join the 
Department of Defense as a party to the law suit. In a similar vein, we 
perceive an ethical question regarding knowingly engaging in an unlawful act 
that may be raised by the proposed rule, both in the context of the absence of 
preemption of contrary state law and in the absence of preemption of the 
National Labor Relations Act and collective bargaining agreements thereunder 
(3 below). Therefore we recommend that the Department of Defense seek a 
formal opinion from the Department of Justice on the issue of preemption. 

Consequently, until and unless Congress grants the DoD statutory 
authorization to invade the private workplace by instituting random drug 
testing, we believe that the random drug testing requirement must be deleted 
from the proposed rule. 

2. Overbroad Scope of "Sensitive Position" (Fourth Amendment) 

Only those in "sensitive positions" need be tested under either the 1988 or 
the current proposed version of the rule. However, the scope of the DoD 
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definition of "sensitive position" has been greatly expanded in the proposed 
rule from the narrow scope defined in the 1988 version. The proposed rule's 
broader scope raises serious U. S. Constitutional, Fourth Amendment 
questions concerning the need for random drug testing where health, safety or 
national security will not be immediately and directly impacted. The two 
leading Supreme Court cases in this area and their Appellate Court progeny 
(International Brotherhood of Teamsters v. Dept. of Transportation, 932 F.2d 
1292 (9th Cir. 1991 ): International Brotherhood of Electrical Workers v 
Skinner, 913 F. 2d 1454 (9th Cir. 1990); Bluestein v Skinner, 908 F. 2d 451 
(9th Cir. 1990); and Taylor v. O'Grady, 888 F.2d 1189 (7th Cir. 1989)) make 
it clear that unless there is a direct and immediate connection between the job 
function and its impact on the safety of others, any random drug testing 
requirement would violate the Fourth Amendment. 

Thus in the 1 988 version of the Drug Free Work Force Clause, the DoD 
correctly defined "sensitive position" as simply one occupied by an employee 
having access to classified information or other employee as determined by 
the contractor. The proposed rule greatly expands the scope of sensitive 
position to include those employees who, among others, design. manufacture. 
test and evaluate ... aircraft, ships, vehicles and heavy equipment, munitions, 
toxic materials, weapons, weapon systems and potentially dangerous 
equipment ... or major components. Under Supreme Court decisions 
interpreting the Fourth Amendment, an employee involved in the design, 
manufacture, test or evaluation of a product may not be required to submit to 
random testing unless the employee's function is directly and immediately 
related to the safety of operation by the end user, or others affected by its 
use. 

Further in contrast with the proposed DoD rule, the FAA rule expressly 
excludes design, manufacture, test and evaluation functions from its random 
testing program. The FAA limited its scope of random drug testing to 
operators of aircraft (pilots, flight crew, flight attendants), airport security 
personnel, air traffic controllers and those who maintain the aircraft or its 
components (i.e., those functions having a direct and immediate effect on 
safety). Although it had preemptive authority, the FAA nevertheless was 
concerned that it not abuse the authority and be taken to court for 
overstepping its bounds established under the Fourth Amendment. We 
believe that the proposed rule's large scope of functions described in the 
Sensitive Position definition is overbroad and will subject DoD and its 
contractors to a flood of litigation on U.S. Constitutional grounds. 
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3. Violation of Existing Collective Bargaining Agreements 

The proposed rule ignores the implications of existing collective bargaining 
agreements which may not allow the contractor to implement random drug 
testing. Contrast this with the 1 988 version of the rule which allowed 
contractors to phase in drug testing by reaching agreement with the labor 
union in the next union contract renewal negotiation. No such recognition is 
apparent in the proposed rule. 

Drug testing is a mandatory subject of bargaining under the National Labor 
Relations Act (NLRA). The Supreme Court in Ford Motor Co. v. NLRB, 441 
U.S. 488 ( 1979) described mandatory subjects of bargaining as matters that 
are "plainly germane to the 'working environment"' and " ... not among those 
'managerial decisions which lie at the core of entrepreneurial control."' Based 
upon that rationale the NLRB, in Johnson-Bateman Co., 131 LRRM 1393, 
1397 ( 1989), held that drug testing was a mandatory condition of bargaining. 
The Board noted that drug and alcohol testing: 

... does not involve the commitment of inyestment capital and 
cannot otherwise be characterized as a decision taken with a 
view toward changing the scope of nature of the Respondent's 
enterprise. It is rather a more limited decision directed toward 
reducing workplace. accidents and attendant insurance risks ... 

Accordingly, the Board held that Johnson-Bateman had violated Section 
8(a)(5) of the NLRA by unilaterally implementing a drug-testing program. 

Thus, any employer with an existing collective bargaining agreement that does 
not specifically allow drug testing would have three options if the proposed 
DoD regulation becomes effective: 

1 . Attempt to secure agreement from the union 
to allow the testing required by the 
regulations. 

2. Failing to obtain such agreement, the 
contractor would be required to intentionally 
violate the NLRA or the collective bargaining 
agreement, or both if it elected to participate 
in a DoD contract. 
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3. Remove itself from consideration as a 
contractor. 

4. Inclusion of Contracts for Commercial Items 

The proposed rule does not exempt contracts for the procurement of 
commercial items or items from commercial vendors (as opposed to 
established defense contr!3ctors). Again, this is a departure from the 1988 
version of the rule. The 1988 version exempted contracts for commercial or 
commercial type products that did not involve access to classified information. 
It would appear that imposing random drug testing on commercial companies 
who have been in business for years would discourage their participation in 
the DoD initiative toward more commercial acquisitions. As DoD already 
knows, there are many responsible commercial vendors who choose not to do 
business with the government because of the added cost of regulations and 
compliance. The proposed rule is another addition to that cost and burden. 

In summary we believe the proposed clause must, at a minimum, be rewritten 
to satisfy the four points raised above. We believe that the 1988 version of 
the DoD Drug Free Work Force Clause accomplishes that result. 

I am available to amplify the above comments, provide more detailed statutory 
and case citations or otherwise further discuss these issues. Please call me at 
(3 1 0) 859-5983 or Newton D. Lesh, II of my staff at (805) 378-2410. 

Sincerely, 

I~!.~~:_~ 

I John E. 'Preston 
Vice President and 
Associate General Counsel 

cc.: Defense Acquisition Regulations Council (OARS) 
Attn.: Ms. Linda W. Neilson 
OUSD (A) 
3062 Defense 
The Pentagon 
Washington, D. C. 20301-3062 (by Federal Express) 
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17 September 1992 

Defense Acquisition Regulations Council 
Attn: Mrs. Linda W. Neilson 
OUSD(A) 
3062 Defense Pentagon 
Washington, DC 20301-3062 

RE: DAR Case 88-083 
Comments on 252.223-7500 Drug Free Workforce 

Dear Mrs. Neilson: 

Enclosed are comments concerning the views of Ingalls Shipbuilding as they 
relate to Section 252.223-7500 of the Federal Acquisition Regulations Final 
Rule invoking Random Drug Testing. 

Ingalls is extensively involved in drug testing and appreciates this 
opportunity to comment on this vital issue. 

In support of our comments, we have taken the liberty of including a detailed 
description of our testing program. 

Sincerely yours, 

~/ 
necht 

Vice President 
Public/Industrial Relations 

DFK/DBMJr/skm 

Enclosures (as stated) 
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55.223-7500 DRUG FREE WORKFORCE 

(b) The Contractor shall institute and maintain a program for achieving a 
drug-free workforce. As a minimum, the program shall provide for the random 
drug testing of Contractor employees working in sensitive positions. The 
Contractor's drug testing program shall conform to the "Mandatory Guidelines 
for Federal Workplace Drug Testing Programs" published by the Department of 
Health and Human Services (53 FR 11970), April 11, 1988. 

COMMENT 

Ingalls Shipbuilding does not agree that random drug testing is necessary to 
achieve a Drug-Free Work Force. This Company has had in place an extremely 
effective program of pre-employment testing as well as a program wherein all 
employees are subject to testing "for cause" or when involved in accidents 
causing injury or property damage. This program has proven to be effective, 
while at the same time withstanding a number of procedural challenges, including 
process through Federal District Court and U.S. Court of Appeals. 

We also believe it's a matter of importance that in the process of bringing 
industry to the forefront of combating the drug problem by requiring contractors 
to conduct various forms of education and testing, that the Government not lose 
sight of other important elements of e!ficiently and effectively performing the 
requirements of a contract. Shipbuilding and many other industries, have a 
dynamic, constantly-changing workforce. The mix of skills required to perform 
the steel-preparation function differs from that required to assemble the 
components installed in a ship. The mix required to erect steel differs from 
that required to outfit the hull after it is assembled and erected. In order to 
assure that the right people are in the right place at the right time, our 
industry must, of necessity, hire in large numbers and in some cases temporarily 
lay-off and recall workers as the work flow dictates. · 

All of this personnel acti_vity requires that our employment function react 
quickly in order to provide the workforce in the number and skills required. 

To ensure that we can do this and at the same time comply with the Drug Free 
Workplace, Drug Free Workforce requirements imposed in 1988, we instituted an 
on-site testing program. The basic premise is that we perform an on-site initial 
screen using a Food and Drug Administration approved procedure. A split sample 
of any screen presumptive positive is sent to a National Institute on Drug Abuse 
(NIDA) approved laboratory for confirmation by Gas Chromotography/Mass · 
Spectrometry (GC/MS). 

There are two major pluses to a program which is operated in this fashion. (1) No 
final discipline is invoked on an employee or applicant until the presumptive 
test has (a) been GC/MS confirmed, (b) reviewed by our Medical Review Officer 
(MRO), and (c) the procedure has been reviewed by our Substance Abuse Review 
Committee. (2) Those testing negative at the time of the on-site processed screen 
can go directly to work with a minimum of delay. This on-site determination 
allows ~s to react to our manning requirements in a timely manner while at the 
same time providing our employees with well-paying jobs with a minimum of delay. 



' 

The invoking of the NIDA Guidelines in each and every testing program devised by 
the Go~ernment is placing a stranglehold on industries' ability to comply with 
the regulations while at the same time meeting the other obligations of its 
contract. 

On-site initial screens backed by NIDA lab . GC/MS confirmation of presumptive 
positives is a reasonable, timely and effective method of accomplishing a drug 
free. environment. 

We have attached a complete out-line of our program in expectation that the 
Department of Defense might consider adopting these procedures throughout the 
defense industry. This program accomplishes effective drug detection and 
deterrence while simultaneously maintaining individual rights, and considering 
the need of business and industry to continue to conduct its business on behalf 
of the Department of Defense efficiently and effectively. 

:! 



DllDG TESTING 

AT 

INGALLS SHIPBUILDING, INC. 

This paper describes how on-site drug 
testing is performed in a large, defense 
oriented manufacturing facility. 

Prepared by: 

Donald B. Massengale, Jr. 
Director, Industrial Relations Services 

Ingalls Shipbuilding, Inc. 
Post Office Box 149 - Mail Station 2050-03 

Pascagoula, Mississippi 39568-0149 

Telephone: 
FAX: 

(601) 935-5847 
(601) 935-5804 
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SUBSTANCE ABUSE TESTING 
AT 

INGALLS SHIPBUILDING, INC. 

INTRODUCTION 

Ingalls Shipbuilding, located on the Gulf Coast in Pascagoula, Mississippi, 
builds, repairs and _overhauls surface combatant ships for the United States Navy 
and others. 

Current activity includes new construction of Ticonderoga Class Cruisers (CG 47), 
Arleigh Burke Class Destroyers (DOG 51), and General Purpose Amphibious Assault 
Ships (LHD 1) for the United States Navy. Ingalls is also building SA'AR 5 Class 
Corvettes for the Israeli Navy and overhauls a variety of ships. Ingalls also 
overhauled and returned to service the battleships Iowa and Wisconsin, and the 
Frigate Stark after it was damaged by an Iraqi missile. 

Ingalls currently employs over 15,000 people and has a work backlog exceeding $4 
bill ion. The production work force is unionized, and enjoys excellent labor 
management relations. 

Ingalls' Drug Testing Program, which includes a rehabilitation phase prior to 
invoking discipline and confirmation of presumptive positives by a National 
Institute on Drug Abuse (NIDA) certified laboratory, is operating smoothly with a 
minimum of protests or grievances. The key to the program is conducting initial 
drug testing on-site. Ingalls' program is existing proof that these initial 
tests can be conducted by industry, on-site, in a technically proficient, 
courteous, dignified, and professional manner. 

The following pages depict three (3) categories of presentation: 

I. The Ingalls Method - A General Overview 

A. The Ingalls Program 
B. The Ingalls Process 
C. The Ingalls View 

II. The On-Site Testing Aspects of the Ingalls Program 

A. Introduction 
B. Personnel 
C. Specimen Handling 
D. Security 
E. Drug Testing Methods 
F. Quality Control 
G. Proficiency 
H. Drug Testing Policies 

III. Recommendations for the Regulation of On-Site Testing 



I. THE INGALLS METHOD -A GENERAL OVERVIEW 

A. THE INGALLS PROGRAM 

In order to assure a safe, alcohol and drug-free environment and to comply with 
Pub] 1 c Law 1.00-690, The Drug-Free Work Place Act of 1988, and Feden1l 
AcquJsltfon Regulation 252.223-7500, The Drug-Free Work Force Clause of Part 252 
of the regulation regarding solicitation provisions and contract cJauses, 
Ingalls instituted a Drug Testing Program on 03 April 1989, for Pre-employment 
and Recall reasons and ex tended it on 01 May 1989, to include For Cause and 
Accident events. 

Final discipline is invoked only after an on-site determined presumptive 
positive is Gas Chromatography/Mass Spectrometry (GC/MS) confirmed by a NIDA 
certified laboratory and the employee has failed to .meet the rehabilitative 
criteria of the program. 

Ingalls' Employee Assistance Program Coordinator counsels, refers and tracks all 
employees who are positive in a directed test or who voluntarily seek help for a 
substance abuse problem. 

During the nine month period from 03 April 1989, when the testing program went 
into effect, until 31 December 1989, the facility conducted 2,748 tests. Of 
this numbei, 278 (10%) were presumptive positive and required additional 
processing, while the 2,470 or 90%, who tested negative could be hired or 
returned to work immediately with a minimum of employment processing or work 
activity interruption. Likewise, for the period of January 1990 through 
December 1990, 5,452 tests were conducted, with 351 (7%) being presumptive 
positive, meaning that the 5,101 or 93%, who tested negative could be hired or 
restored to work immediately with a minimum of interruption. In this situation, 
on-site testing is an absolute necessity. 

The calendar year 1991 experience shows that Ingalls conducted 7,017 tests, 317 
or 5% of which were positive. On-site testing allowed the other 6,700 or 95% to 
go straight to ·their jobs without delay. This could not be done in the absence 
of on-site testing and in this case the delay would be costly for thousands of 
employees as well as the Company. 

The attached (Chart lA) shows Ingalls' manpower build-up over the last three (3) 
years. From January 1989 to December 1991, employment headcount increased by an 
average of 4, 6 71 employees. This feat would have been virtually impossible . 
without the ability to perform on-site drug testing. 

Even in non build-up periods, attrition rates require hiring as many as 60 
people per week to maintain employment levels. 

Various stages of ship production require workforce mix changes. Today hundreds 
of painters are needed. Next week or next month painters are reduced, but 
hundreds of additional outfitting types such as sheetmetal workers and 
electricians may be needed. The shipbuilding workforce is necessarily dynamic 
and on-site testing allows a drug free workforce while at the same time meeting 
schedules and budgets, with a minimum of lost work time for employees or 
prospective employees. 

1. 
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B. THE INGALLS PROCESS 

Due to the importance of placing applicants and recalls on the job in a 
timely manner as well as returning employees tested for cause and accident 
who test negative back to the job in the shortest time period possible, it is 
necessary that the initial test be performed on-site. 

Test specimens are collected, split, documented and tested by trained 
technicians who follow written procedures and instructions. in ensuring that 
their tasks are performed in a technically proficient, courteous, dignified, 
professional manner. 

The actual testing is conducted using Food and Drug Administration (FDA) 
approved Abbott Laboratories ADX Analyzers which employ the fluorescence 
polarization method of immunoassay. Ingalls' technicians have been trained 
at Abbott Laboratories in the operation of this equipment. 

In-house medical. doctors have oversight regarding the program and act as 
Medical Review Officers (MRO). 

Specimens are processed through the Abbott analyzers immediately upon 
collection. The results of the tests are either positive or negative as 
determined by the pre~set cut-off level for the drug for which the individual 
is tested. 

Negative results trigger an immediate continuation of processing for 
applicants and those returning from leaves of absence. A negative result 
also immediately returns to work those tested for cause or accidents. 

In the event of a positive initial test, the sealed split is forwarded by 
courier to. an independent, College of American Pathology and National 
Institute on Drug Abuse certified laboratory for confirmation using Gas 
Chromatography/Mass Spectrometry technology. 

Other than calibrating, maintaining and programming the Abbott analyzers to 
perform the tests for which they are designed and recording the temperature, 
pH, and specific gravity of the sample, Ingalls' Testing Facility personnel 
perform no manipulation, in terpre ta tion, calculation, or forensic analysis 
regarding the sample. Their function is to collect, test, record, and report 
results. 

Since medical doctors oversee the in-house testing function and perform the 
function of MROs, this process should require no additional level of 
supervision above the qualifications possessed by plant medical doctors. 

The split sample is a good_ faith effort demonstrating to union 
representatives, as well as non-represented employees, that a third party may 
validate, question or disagree with the result if it can be properly 
documented. 

Third party confirmation takes away the employee, applicant and union 
representative concern that the Company may be grading its' own homework, so 
to speak. With· proper and careful chain-of-custody control, there is no 
reason to require such a program to perform both initial testing and 
confirmation at the same site as required by NIDA. It is both an unnecessary 
delay and unreasonable requirement. t 

2. 



C. THE INGALLS VIEW 

All testing facilities should not be required .to conform to imposed mandatory 
NIDA . guidelines designed for the testing of government employees. If these 
guidelines are imposed for other than government related testing, the 
imposition should be limited to those whose primary mission is scientific 
analysis, including toxicological urine testing, fo~-profit. 

Ingalls is in the business of producing quality ships for the United States 
Navy, on schedule and within budget. We have been very successful in doing 
this. There is n~ necessity, nor should this testing facility be required to 
conform to the same guidelines as those who perform drug testing for a 
profit. · 

Private employers engaged in drug testing as a nece·ssity to provide a safe 
working environment and to contribute to. reducing. the drug problem in our 
society should not be saddled with the burdensome and unnecessary 
restrictions invoked in the NIDA Guidelines, and other well meaning proposals 
and legislation. 

The time-sensitive nature of placing workers in jobs initially and back on 
the job subsequently, requires simplification in drug testing where private, 
labor-intensive industry is concerned. 

The following is a more detailed description of the various elements of 
Ingalls On~Site Testing Program. 

3. 
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II. THE ON-SITE TESTING ASPECTS OF THE PROGRAM 

A. INTRODUCTION 

The following elements are those identified and stressed during Dr. Douglas 
Rollins's visit to our facility. Dr. Rollins is chairman of. the NIDA 
sponsored on-site drug testing committee. 

B. PERSONNEL 

There are three persons whose primary function is drug testing. All have 
completed Emergency Medical Technician coursework at the local Community 
College. All have received on-the-job training by representatives of Abbott 
Diagnostics and completed a 32-hour formal program on-site at the Abbott 
Diagnostics Facility in Dallas. 

One Technician is a certified Phlebotomist and was trained and certified in 
the collection, documentation and processing of blood and urine samples during 
an eight (8) year assignment at the local (Singing River) hospital laboratory 
department. 

One Technician received training and certification on five different types of 
drug detection analyzers while performing collection and analysis functions 
during a five year period with the Mississippi Department of Corrections. 

One Technic ian has Associate Degrees in Medical Labor a tory Technology and 
Electronic Technology. He has been a state certified Medical Labor a tory 
Technician since 1988 and is a member of· The American Society of Clinical 
Pathologists. He has performed practical laboratory work at the Ocean Springs 
branch of Singing River Hospital, Biloxi Veterans Administration Hospital, 
Greene County Hospital and Roche Bio-Medical Laboratories. 

Performance evaluation of these employees is conducted annually by the 
department manager and the Medical Review Officer (MRO). All have been with 
the company and have worked with the drug testing program since March of 1989. 

4. 
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C. SPECIMEN HANDLING 

The flow of specimens is essentially as follows: The employee/applicant 
provides a urine specimen at the collection site which is adjacent to the drug 
testing facility. The collection site attendant is in the same room as the 
person providing the specimen, however, there is no direct observation of the 
initial urine collection. At the time of urine co11 ec tion, the 
chain-of-custody with identifying information including social security 
number, control number, date and time of specimen collection is initiated. 
Upon receiving the specimen from the employee/ appl !cant the at tend ant checks 
the temperature, pH and specific gravity. After the urine is determined to be 
acceptable, the attendant pours at least 5 ml of the specimen into an 
identical container and both containers are appropriately labeled and sealed 
in the presence of the employee, thus creating a split specimen; one split for 
an initial test and one for follow-up confirmation. The specimens are passed 
through a window to the testing facility and a technician inspects them for 
satisfactory condition and integrity of tamper proof seals. The 
chain-of-custody form is also inspected to make sure that all information is 
appropriate and entered into a substance abuse log. One of the specimens is 
tested using the Abbott ADX fluorescence polarization immunoassay. 

Only positive results are documented on the chain-of-custody. Negatives are 
stamped "negative" on the chain-of-custody and the specimen is discarded. If 
the specimen is identified as presumptive-positive, the other split specimen 
is sent by overnight courier to a National Institute on Drug Abuse (NIDA) 
certified reference laboratory for confirmation by Gas Chromatography /Mass 
Spectrometry · (GC/MS). Presumptive-positive specimens are stored in a locked 
refrigerator in the drug testing facility pending results of the split sent to 
the reference laboratory. Confirmed positive specimens are stored {or one 
year at the reference laboratory, negative specimens are discarded immediately 
by the on-site facility. If the employee/applicant's initial test is 
negative, normal processing continues for an appl !cant and employees are 
returned to their jobs. However, if the initial test is positive, the 
employee/applicant is sent home with the information that he/she will be 
notified of the results of the confirmation test. 

5. 
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D. SECURITY 

The test facility is in the same building with and adjacent to the urine 
collection site which in turn is adjacent to the Security Department and the 
site for processing new employees. A chart showing the labor a tory area is 
attached as Chart 6-A. The drug testing facilities are locked or attended at 
all times. A large sign "Authorized Personnel Only," is prominently displayed 
on all doors. The three technicians and the Department Manager are the only 
authorized personnel allowed unescorted access to the Test Facility. Specimen 
integrity is closely maintain-ed. Temperature, pH and specific gravity are 
obtained during the collection process. Specimens are never left unattended or 
unlocked and an aliquot of the specimen is removed for tes tirig (the original 
specimen is split for initial testing and confirmation testing). Retults of 
screening tests are entered into the testing facility on-site computer which 
has password access. All initial screen and confirmation results are 
initially reported only to the Manager of Medical/Security or the company 
physician. The Labor Relations Department is advised of those positive tests 
relating to Union represented personnel. 

E. DRUG TESTING METHODS 

Our facility uses the Food and Drug Administration (FDA) approved Abbott ADX 
f 1 uorescence polarization drug testing sys tern. The standards being used are 
those provided by Abbott Diagnostics. Controls are also obtained from Abbott 
Diagnostics. Cut-off concentrations are documented according to the Abbott 
ADX manual. The Company is testing for cannabinoids, opiates, phencyclidine, 
cocaine, amphetamines, barbiturates, and benzodiazepines. A 
screening-positive result is determined if the instrument printout indicates 
that the concentration present in the specimen is at or higher than the 
cut-off calibrated into the instrument. Currently we are testing only urine 
for drugs of abuse. All presumptive-positive specimens are confirmed by 
(GC/MS) at a reference laboratory that is NIDA certified. 

Confirmation of an applicant's test means the person will not be hired, but 
may apply again in six (6) months. 

Confirmation for an employee means automatic referral to an employee 
assistance/rehabilitation process which, if successfully completed, guarantees 
their return to duty subject to random testing for a one year period. 

6. 
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F. QUALITY CONTROL 

A Standard Operating Procedures Manual (SOP) covers specimen handling and 
reporting of results. Operation of the ADX equipment is covered in the Abbott 
Manual supplied with the equipment. 

Utilizing the Abbott Laboratories Operators Guide for the Abbott ADX System and 
Ingalls prepared policies, procedures and departmental operating instructions, 
the Company is preparing an Ingalls Testing Facility Operators Manual that will 
describe the operational aspects of the ADX System as applied in this specific 
process. 

Technicians run one quality control specimen supplied by Abbott Laboratory each 
day. The technicians are the designated persons in charge of quality control 
and the technician running specimens on a particular day determines whether or 
not the quality control specimen is acceptable. There is a log of the daily 
control run which is reviewed. There is a regular schedule .of instrument 
maintenance as indicated in the Abbott manual. When the instruments were 
setup, the procedures were validated by Abbott. 

In 1991, we initiated a blind specimen program with a NIDA certified laboratory 
which challenges the Company's operation on an average of two times per month. 
Attached as Chart 7A is a letter from the laboratory attesting to Ingalls' 
ability to properly identify specimens. 

In November of 1991, Ingalls hired a second medical doc tor, not only for 
increased treatment capability, but additional testing facility and testing 
program oversight as well. 

G. PROFICIENCY 

In 1991, the Testing Facility staff was challenged by Aegis Analytical 
Laboratories, Inc. of Nashville, Tennessee to respond to a validation exercise 
designed by Dr. David L. Black, Ph.D., DABFT, DABCC-T, the President and 
Laboratory Director of Aegis. 

This challenge consisted of our personnel processing samples submitted by 
Aegis to assess the ability of our people, processes and machines in four (4) 
main areas: 

ACCURACY 
PRECISION 
LINEARITY 
SPECIFICITY 

Enclosed as Appendix A, is Dr. Black's report of the results of this 
challenge. It lends strong support that !~galls' on-site program is conducted 
by capable personnel who efficiently and effectively apply the processes, and 
maintain and operate quality equipment resulting in accurate and timely 
testing. 

7. 
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THOMAS P. 

PUCKETT 
LABORATORY 

4200 MAMIE STREET/HATIIESRURC, MS J~40l/l6fliJ 264·.1856 

Al Downs .•. 

Ingalls Shipbuilding, Inc. 
P.O. Box 149 M/S 1020-04 
Pascagoula, MS 39567 

Mr. Downs, 

June 26, 1992 

The Toxicology department here at Puckett lab has been happy 
to participate in your blind control program. The first sample 
was sent to Ingalls in October or November of 1991 for your 
evaluation with your regular drug screens. Since then we have sent 
two samples each month for your analysis. The samples have been 
a mix of both positive and negative specimens. Your record so far 
has been 100% in giving the correct screening result. I also 
appreciate the concern and professionalism of your staff whenever 
a question arises concerning a control or drug testing in general. 

Please call if I can be of any further assistance. 

?u.Ottllllld leborelory &arwlc11 

rJ:ccl.y (L( 

CHAR.T 7-A •.. 

Lance C. Presley, Ph.D. 
Certifying Scientist 

QA/QC. Officer 

SI·C TACON STJtEET/MORILE, AL 3M07/fl0~1 473·3838 
1040 CAI.IIOlJN ~TilEET/NEW OKLEANS, LA 7Uli8/(S041 HW-8282 

7M LAKElAND, SUITE 314/JACKSON, MS 3Y216/f6HII 792·427ti 
124S UROAI l AVENUEICULFPOitT, MS J9SfU/j6lJIIIl63·4S62 

uno IUVEit OAKS DIUVE/IACKSON, MS 3Y211M/f60IJ 9.~6·2397 

ml.l. FREE 
I·Kilii·H4·HE~T 



H. DRUG TESTING POLICIES 

Ingalls has a written policy stating its position regarding drug testing, a 
Standard Procedure describing program administration, and de par tmen tal 
operating instructions setting forth testing facility and MRO guidelines to 
ensure that testing and evaluations are consistent. We perform pre-employment, 
for cause and post-accident testing. The laboratory technician tells the job 
applicant that if the initial test is presumptively-positivei further 
processing of the application will not occur unless the confirmation test is 
negative. In the case of for cause testing, the laboratory technician passes 
the results to the Manager of the Medical and Security Departments, the 
Medical Review Officer (MRO) and the ·Labor Relations Department, when 
applicable. 

The Company has chosen an on-site drug testing pol icy because of the time 
involved in processing pre-employment appl !cations and the need to return 
employees who test negative back to work as soon as possible. There are times 
when it is necessary to hire a large number of persons on a particular day 
(over 7,000 were hired in 1991), and there is a need to process these 
individuals as expeditiously as possible. Off-site drug testing cannot 
provide the necessary turnaround time. 

The Company Medical Review Officers (who are also the company physicians) 
review all confirmation-positives. The Medical Review Officers confirm 
prescription medication and other potential challenges to the confirmed 
positive results. Records are stored within the testing facility in a locked 
file cabinet. Descriptive statistical data are maintained and there are 
audits of the on-site testing lab 3 to 4 times a year by a private consulting 
group. 

Ingalls is very pleased with its on-site program and feels it has demonstrated 
that this is a very acceptable method if done properly with pride in methods 
and concern for those being tested. In fact, in many aspects of the testing 
itself, it is a superior program, requiring positive results of two separate 
testing facilities before a positive test is fully confirmed. 

The following recommendations regarding the regulation of.on-site testing were 
derived from experience in actually conducting this method of testing and 
research into how it could be done effectively and efficiently. 

8. 



III. RECOMMENDATIONS FOR THE REGULATION OF ON-SITE TESTING 

As a member of the On-Site Drug Testing Commit tee chaired by Dr. 
Douglas Rollins, I too, am.concerned that there may be those who are 
conducting tests in less than a responsible manner and who by doing so, 
cause those of us who are providing accurate, fair and quality programs 
to be included in with them when on-site testing is criticized. The 
diversity of on-site testing methods very simply tells us that controls 
are necessary. 

I am equally concerned however, by the suggestion that only certain 
highly over-qualified individuals can conduct on-site initial screens 
and that they must be conducted in accordance with the government­
imposed NIDA guidelines, thus placing small, of necessity, on-site 
screening facilities on the same plane as complex, for-profit, high 
volume, high tech laboratories. 

The fair and reasonable answer is somewhere between these two extremes·. 
I offer the following recommendations as a start toward establishing 
reasonable guidelines for on-site facilities, while avoiding the 
extreme qualifications imposed on for-profit laboratories. 

GENERAL RECOMMENDATIONS AS A BASIS 
FOR ON-SITE TESTING REGULATIONS 

1. The testing method (EMIT, FPIA, RIA, etc.) must be Food and Drug 
Administration (FDA) approved. 

2. The program must be monitored by a person with at least medical 
doctor qualifications and who will certify the operational 
proficiency and results of the on-site facility. This may be an 
employee of the testing entity or a person under contract to it. 
This person may also act as the Medical Review Officer. 

3. The program should be characterized by a split sample collection 
procedure to allow confirmation of the unopened split by Gas 
Chromatography/Mass Spectrometry at a NIDA certified lab. 

4. Final disciplinary action should be stayed pending confirmation of 
the presumptive test results. 

5. Chain of c·us tody procedures should be such as to satisfy the 
requirements of the confirming laboratory. 

9. 
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6. Specimen collection procedures should generally be in accordance 
with NIDA Guidelines. It is suggested that universal specific 
gravity and pll ranges be established (as is temperature) to ensure 
consistency in determining whether or not a sample is valid. 

7. Specimens may be collected by a company represen ta ti ve who has 
been provided training and instruction in collection and chain of 
~ustody procedures. 

8. Operators of the testing equipment shall have been trained by the 
manufacturer of the equipment and shall demonstrate proficiency in 
equipment operation prior to being allowed to perform any function 
of the actual testin~ operation. 

9. On-site facilities should purchase blind performance (blank and 
spiked) testing services from a NIDA approved laboratory. The 
volume of such testing should be reasonable as it relates to the 
numbers of tests performed in a given period. 

10. Each facility shall have a procedure manual which includes the 
principles of each test, preparation of reagents, standards and 
controls, calibration procedures, derivation of results, linearity 
of methods, sensitivity of methods, cut-off values, mechanisms for 
reporting results, etc. 

11. Periodic third party inspections of the on-site facilities should 
be conducted with a reasonable frequency utilizing predetermined 
criteria against which the facility would be reviewed. A 
favorable review would allow the facility to operate for a given 
period. An unfavorable review would invoke probation after which 
a reiuspection would determine the facility's fate. 

12. Facilities should be challenged at least once each year by an 
independent laboratory which administers a proficiency test 
assessing the ability of the facility's personnel, equipment and 
procedures for accuracy, precision, linearity and specificity. 

13. The real key elements of my recommendations are that no specimen 
may be considered positive until a NIDA certified lab says it is 
positive, and no discipline is final until the specimen is 
confirmed positive by the NIDA certified lab. 

14. Our program at Ingalls, also allows a re-hab period after the 
user's initial positive. If the employee completes the re-hab and 
the subsequent test is negative, the employee is returned to work. 

10. 
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IV. SUMMARY 

1. On-site testing does work and can continue to work if a sensible 
approach to regulation is adopted. To include indus trial on-site 
screening facilities with for-profit labs and NIDA regulations is 
both costly to indus try and the worker, and coun ter-produc ti ve to 
the goal of stamping out drug use in our society. 

2. Industry is expected to assist in defeating the drug scourge in our. 
society and we willingly accept the challenge. We are however, 
bound by Public Law 100-690, The Drug Free Workplace Act, Federal 
Acquisition Regulation 25'2. 223-7004, Drug Free Work Force 
Requirements, NIDA Guidelines, CLIA Requirements, and D.O.T. 
Requirements. 

3. We can make a significant contribution toward discouraging people 
from using drugs. Give us some help in doing so. Simplify the 
process. For example, if an employer can certify to minimum 
requirements and has all presumptive positives confirmed by GC/MS 
at a NIDA certified laboratory, allow that employer to on-site 
test. We are not asking for total exemption from regulation, but 
simplification so that we_ can reasonably perform the tasks assigned 
us. We should not be included in with sophisticated, for-profit 
laboratories. 

4. The layer upon layer of restrictions and regulations is smothering 
the ability of industry to contribute to dramatically reducing the 
drug problem in our country. 

Any questions or requests for additional information may be directed 
to: 

D. B. MASSENGALE, JR. 
Director, Industrial Relations Services 
Ingalls Shipbuilding, Inc. 
Post Office Box 149 - Mail Station 2050-03 
Pascagoula, MS 39568-0149 

(601) 935-5847 
(601) 935-5804 (FAX) 
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AEGIS 
ANALYTICAL 

LABORATORIES, INC. 

APPENDIX A 

624 Grassmere Park Rd. Suite 21 • NashvtJie, Tennessee 37211 
. (615) 331-5300 1-800-533-7052 

AUGUST 27, 1991 

D. B. MASSENGALE, JR. 
DIRECTOR 
INDUSTRIAL RELATIONS SERVICES 
INGALLS SHIPBUILDING, INC. 
P.O. Box 149 
PASCAGOULA, MISSISSIPPI 39568-1122 

DEAR MR. MASSENGALE, 

\'~.:-'·.-.:~ · .... 
r.;. ~.. t; --\(··· .... ~ .... : . . 

..:.~~i.·_··! .:... .. 

THANK YOU VERY MUCH FOR YOUR PROMPT RESPONSE AND REPORT OF 
RESULTS FOR THE VALIDATION SPECIMENS SUBMITTED TO INGALLS 
SHIPBUILDING. I DO APPRECIATE YOUR STAFF WOULD BE ANXIOUS TO 
RECEIVE THE ENCLOSED REPORT OF THEIR PERFORMANCE AND I APPRECIATE 
YOUR PATIENCE AS I HAVE 11 RECOVERED" FROM RETURNING FROM VACATION. 
I AM SURE YOU AND YOUR STAFF WILL BE PLEASED BY THE ENCLOSED 
REPORT. PLEASE ADVISE ME IF THERE ARE ANY AREAS OF THE REPORT 
WHICH MIGHT REQUIRE FURTHER CLARIFICATION. ALSO PLEASE NOTE THAT 
I AM FORWARDING A COPY OF THIS REPORT TO MR. PAUL LANDAUER OF 
ABBOTT LABORATORIES. 

THANK YOU FOR YOUR INVITATION TO VISIT THE INGALLS SHIPYARD AND I 
HOPE AN OPPORTUNITY WILL ARISE WHERE I MIGHT TAKE ADVANTAGE Or 
YOUR OFFER. CONSIDERING THE CRITICISMS BEING LEVIED AT ON-SITE 
DRUG TESTING SITES IT MIGHT BE HELPFUL TO REVIEW THE MAINTENANCE, 
REPAIR, CALIBRATION AND QUALITY CONTROL RECORDS; HOWEVER YOUR 
LABORATORIES EXCELLENT PERFORMANCE DOCUMENTS THAT THESE ISSUES 
MUST BE WELL ADDRESSED. 

I HAVE ENJOYED THIS EXERCISE AND HOPE IT HAS PROVEN HELPFUL TO 
YOU AND YOUR STAFF. 

(;INCERELY, _ _ 

1
. . ~ /1 

!lJ f/-1 ~- ,. / ) /) tt:'- {~>- • f~ f) 
DAVID L. BLACK, PH.D., DABFT, DABCC-T 
PRESIDENT AND LABORATORY DIRECTOR 

CC: MR. PAUL. LANDAUER 
ABBOTT LABORATORIES 
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I; INTRODUCTION 

THE DATA REPORTED WAS ASSESSED FOR THE FOLLOWING TESTING 
CHARACTERISTICS: 

ACCURACY: THE ABILITY OF A TESTING METHOD TO IDENTIFY AND/OR 
QUANTITATE SUBSTANCES CORRECTLY 

PRECISION: THE ABILITY OF A TESTING METHOD TO PERFORM 
CONSISTENTLY AND TO BE FREE FROM EXTERNAL AND 
INTERNAL SOURCES OF VARIATION 

LINEARITY: THE RANGE OF DRUG CONCENTRATIONS THE METHOD IS ABLE 
TO ACCURATELY OUA~TITATE 

SPECIFICITY: THE DEGREE OR ABILITY OF A TESTING METHOD TO REACT 
ONLY WITH THE DRUGS OR METABOLITES BEING TESTED AND 
TO EXCLUDE ALL OTHER DRUGS 

THE DOCUMENTATION WAS RETURNED FOR REVIEW APPROPRIATELY AND ALL 
INFORMATION WAS IN ORDER. THE TECHNOLOGISTS FOLLOWED 
INSTRUCTIONS AND COMPLETED THE TABULATED DATA CORRECTLY. 
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II: ACCURACY 

ACCURACY: THE ABILITY OF A TESTING METHOD TO IDENTIFY AND/OR 
QUANTITATE SUBSTANCES CORRECTLY 

ACCURATELY IDENTIFYING WHICH DRUG MAY BE PRESENT IN A URINE 
SAMPLE IS PERHAPS THE SINGLE MOST IMPORTANT ANALYTICAL CRITERIA 
OF CONCERN TO A DRUG TESTING PROGRAM. THE ISSUE ALSO INCLUDES 
THE CONCER~ OF CORRECTLY DETERMINING THE AMOUNT OF DRUG PRESENT 
SINCE A POSITIVE RESULT IS ALSO DEFINED AS HAVING THE DRUG 
PRESENT AT A LEVEL GREATER THAN THE THRESHOLD (CUTOFF) 
ESTABLIS~ED FOR THE PROGRAM. THE SUBMITTED VIALS A-I CONTAINED 
DRUGS 11 BLIND" TO YOUR LABORATORY AS TO WHICH DRUG AND HOW MUCH. 
VIALS A-1 WERE ANALYZED AS PER NORMAL PROCEDURE AND THE RESULTS 
RECORDED ON FORM II. THE 11 EXPECTED 11 AND 11 REPORTED 11 RESULTS ARE 
INDICATED IN TABLE II. . 

TABLE II: ACCURACY DATA 

THIS TABLE PRESENTS THE CORRECT ("EXPECTED") RESULTS AND THE 
RESULTS REPORTED FROM INGALLS SHIPBUILDING ("REPORTED"). PLEASE 
NOTE THE EVALUATION IS ALL IN "NG/Ml" AND THEREFORE THE ANSWERS 
THAT WERE SUBMITTED AS 11 MCG/Ml 11 HAVE BEEN CHANGED (FOR EXAMPLE 
THE SAMPLE C AMPHETAMINE ANSWER OF 1.72 MCG/Ml HAS BEEN CHANGED 
TO 1720 NG/ML). 

SAMPLE EXPECTED (NG/Ml) 

A PCP (70) 

8 MORPHINE (600) 

c AMPIIETAMINE (2000) 

D CANNABINOIDS (50) 

E SECOBARBITAL (600) 

F NORDIAZEPAM (600) 

---------------------_,_------

5 

REPORTED (NG/ML) 

PCP (73.6) 

OPIATES (637) 

AMPIIETAMINES 
(1720) 

CANNABINOIDS 
(57.2) 

BARBITIJRA TES 
.· (650) 

BENZODIAZEPINES 
(546) 

----------------. 



G 

H 

I 

-------­ .. 

CODEINE (700) 

COCAINE METABOLITES (1000) 

NETIIAMPHETANINE (2000) 

~. 

6 

OPIATES (778) 

COCAINE (1060) 

AMPHETAMINES 
(2170) 

-~-D.'-·_ .. 



III~ PRECISION 

PRECISION: THE ABILITY OF A TESTING METHOD TO PERFORM 
CONSISTENTLY AND TO BE FREE FROM EXTERNAL AND 
INTERNAL SOURCES OF VARIATION 

THE PRECISION OF A DRUG TESTING METHOD WILL IN LARGE PART HELP 
DETERMINE HOW EFFECTIVE DRUG USING INDIVIDUALS WILL BE 
IDENTIFIED. THE OBJECTIVE IS TO HAVE -A DRUG TESTING METHOD WHICH 
WILL PERFORM DAY AFTER DAY WITH VERY LITTLE VARIATION DUE TO THE 
SKILL OF .. THE OPERATOR. METHODS MUST BE VERY PRECISE WHEN TESTING 
OCCURS AT DRUG CONCENTRATIONS NEAR THE THRESHOLD (CUTOFF) OF THE 
TEST TO PREVENT THE POSSIBILITY OF FALSE NEGATIVE RESULTS. A 
FALSE NEGATIVE RESULT IS DEFINED AS REPORTING DRUG OR METABOLITE 
WAS NOT DETECTED WHEN IN FACT THE AMOUNT OF DRUG OR METABOLITE IS 
PRESENT IN THE SAMPLE ABOVE THE TEST THRESHOLD (CUTOFF). A TEST 
METHOD WHICH IS PRECISE NEAR THE TEST THRESHOLD WILL PROTECT 
AGAINST REPORTING FALSE NEGATIVE ANSWERS. THE SUBMITTED VIALS 
CONTAINED THE FOLLOWING DRUGS: 

VIAL 11: 
VIAL 12: 
VIAL 13: 
VIAL 14: 
VIAL IS: 
VIAL 16: 
VIAL 17: 
VIAL 18: 
VIAL 19: 

AMPHETAMINE 
METHAMPHETAMINE 
CoCAINE METABOLITE (8ENZOYLECGONINE) 
CANNABINOID METABOLITE (MARI~UANA) 
OPIATES - CoDEINE 
OPIATES - MoRPHINE 
PHENCYCLIDINE (PCP) 
BARBITURATES (SECOBARBITAL) 
8ENZODIAZEPINE METABOLITES (NORDIAZEPAM) 

THE WITHIN RUN AND BETWEEN RUN DATA IS COMPILED AND REPORTED IN 
TABLE III. THE DATA PRESENTED IN TABLE III IS A COMPILATION OF 
THE DATA SUBMITTED AND DEMONSTRATES THE MEAN VALUE, STANDARD 
DEVIATION AND COEFFICIENT OF VARIATION (\CV) FOR EACH ASSAY. THE 
IMPORTANT CRITERIA IN THIS EVALUATION IS THE %CV WHICH IS A 
MEASURE OF THE PRECISION (OR IMPRECISION) OF THE STAFF AND 
METHOD. ACCEPTABLE PRECISION IS 10\ CV OR LESS; VERY GOOD 
PRECISION IS 6\ CV OR LESS. 

4' 
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TABLE III: PRECISION DATA 

-------------------------------------------------------------WlntiN RUN (N=6) BETWEEN RUN (N=12) 

VIAL DRUG I so X so 
---- --------------- ----- ------ ---~--
1 

2 

3 

4 

5 

6 

7 

8 

9 

AMPHETAMINE 

MEllWIPHETAMINE 

COCA.INE METAB 

CANNABINOID 

CODEINE 

MORPHINE 

PHENCYCLIDINE 

SECOBARBITAL 

NORDIAZEPAM 

1588 

2037 

843 

46.9 

577 

590 

63.2 

527 

439 

110 

173 

32 

Z.8 

32.9 

17.2 

2.6 

16.3 

13.8 

7.0 

8.5 

4.0 

6.0 

5.7 

2.9 

4.2 

3.1 

3.1 

1633 

2100 

857 

50 

583 

595 

61.6 

535 

436 

156 

211 

30 

3.0 

28 

15.5 

3.6 

27.8 

10.7 

lEGEND: N STANDS FOR NUMBER OF TIMES TEST PERFORMED 
I STANDS FOR MEAN VALUE FOR ALL REPORTED TESTS 

SO STANDS FOR STANDARD DEVIATION 
\CV STANDS FOR PERCENT COEFFICIENT OF VARIATION 

8 

\CV 

9.5 

10.0 

3.5 

6.2 

4.8 

2.6 

5.8 

5.2 

2.5 



IV. LINEARITY 

LINEARITY: THE RANGE OF DRUG CONCENTRATIONS THE METHOD IS ABLE 
TO ACCURATELY DETECT AND/OR QUANTITATE 

VIALS I AND II CONTAINED THE DRUGS TO BE ANALYZED AT HIGH AND LOW 
CONCENTRATIONS: THE HIGH CONCENTRATION WAS AT THE UPPER LIMIT OF 
THE METHOD QUANTITATION CAPABILITY AND THE LOW CONCENTRATION IS 
AT THE LOWER LIMIT OF THE METHODS PERFORMANCE. THE RESULTS IN 
TABLE IV ARE ENTERED IN UNITS OF 11 NG/Ml" ALTHOUGH SOME RESULTS 
WERE REPORTED ON THE TAPES AND DATA SHEET IN "MCG/Ml". 

9 



TABLE IV: LINEARITY 

THE RESULTS IN THIS TABLE ARE IDENTIFIED AS •ExPECTED" ([Xp) AND 
•REPORTED• (REP). 

RESULTS (NG/Ml) 

VIAL I VIAL II 

DRUG/DRUG ClASS EIP REP EXP REP 
-------~~-------------

8000 HIGH 1600 1670 
AMPHETAMINES 

4000· HIGH 800 790 
BARBITURATES 

4000 HIGH 800 765 
BENZODIAZEPINE MET. 

50 46.7 13 LOW 
CANNABINOIDS 

800 840 180 180 
COCAINE METABOLITE 

-------------------------------------------------------------
1500 HIGH 300 332 

OPIATES 
-------------------------------------------------------------

75 73.7 15 14.7 
PHENCYCLIDINE (PCP) 

----------------------------------------------------------------
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V. SPECIFICITY 

SPECIFICITY: THE DEGREE OR ABILITY OF A TESTING METHOD TO REACT 
ONLY WITH THE DRUGS OR METABOLITES BEING TESTED AND 
TO EXCLUDE ALL OTHER DRUGS 

SPECIFICITY OF IMMUNOASSAY SCREENING TESTS IS BASED ON THE WAY IN 
WHICH THE ANTIBODIES DEVELOPED "R.ECOGNIZE" OR REACT WITH THE DRUG 
BEING TESTED FOR. DIFFERENT MANUFACTURERS OF IMMUNOASSAY DRUG 
TESTING PRODUCTS HAVE "GROWN" ANTIBODIES USING DIFFERENT 
TECHNIQUES; THESE DIFFERENT TECHNIQUES MAY GREATLY EFFECT HOW 
WELL THE TESTING METHOD MAY REACT WITH ONLY THE DRUG/DRUG CLASS 
OF INTEREST AND NOT REACT WITH OTHER UNDESIRED DRUGS. THE BEST 
ILLUSTRATION OF THIS POINT IS THE AMPHETAMINE IMMUNOASSAY TEST 
WHICH MAY VARY GREATLY FROM ONE MANUFACTURER TO THE NEXT WITH 
REGARD TO HOW SPECIFICALLY THE TEST WILL ONLY DETECT 
AMPHETAMINES. SOME IMMUNOASSAY AMPHETAMINE ASSAYS WILL DETECT 
THE PRESENCE OF COLD MEDICATIONS AS IF THEY ARE AMPHETAMINES; 
THEREFOR IT IS EXTREMELY IMPORTANT TO EVALUATE THE TEST METHOD 
REGARDING THE POSSIBILITY OF A CROSS REACTION TO THESE 
NON-TARGETED COMPOUNDS. 

! . 
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TABLE V: SPECIFICITY 

THE DATA IN THE FOLLOWING TABLE ARE THE EXPECTED AND REPORTED 
FOR VIALS 11-1 THROUGH IX-15. THE CONCENTRATION OF EACH TARGETED 
ANALYTE IS INDICATED IN PARENTHESES OR A UNDESIRED DRUG WHICH WAS 
IN THE SPECIMEN. 

SAMPLE EXPECTED (NG/ML) REPORTED (NG/ML) 
--------
11-1 NEGATIVE (EPHEDRINE) NEGATIVE 

------------------------ ---------------------XX-2 COCAINE MET (330) COCAINE MET (360) 
-------- ---------------------11-3 NEGATIVE (PHENTERMINE) AMPHETAMINE (690) 

XX-4 NEGATIVE NEGATIVE 

XX-5 MORPIIINE (400) OPIATES (460) 
~------- ------------------------XX-6 CANNABINOIDS (33) NEGATIVE 

XX-7 METHAMPHETAMINE (500) NEGATIVE 
------------------------

XX-8 HYDROMORPIIONE (600) OPIATES (323) 

XX-9 NORDIAZEPAM (400) BENZODIAZEPINE (384) 
------------------------

XX-10 PHENOBARBITAL (500) BARBITIJRATES (350) 

XX-11 NEGATIVE (TYRAMINE) NEGATIVE 

XX-12 AMPIIETAMINE (400) NEGATIVE 
------------------------

XX-13 COCAINE MET (330) COCAINE MET (360) 

XX-14 CODEINE (400) OPIATES (475) 

XX-15 NEGATIVE (PHEYLPROP.) NEGATIVE 

---------------------------------------------------------------
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VI. DISCUSSION 

OVERALL THE TECHNOLOGY AND LABORATORY STAFF PERFORMED EXCELLENT. 
EACH OF THE VARIOUS AREAS STUDIES ARE DISCUSSED SEPARATELY. 

ACCURACY 

THE DATA PRESENTED IN TABLE II DEMONSTRATE THAT THE LABORATORY 
WAS ABLE TO CORRECTLY IDENTIFY 100\ OF THE DRUGS CONTAINED IN 
VIALS A-I AND w·ITHOUT ANY "FALSE" POSITIVES. IN ADDITION THE 
EXPECTED~AND REPORTED RESULTS COMPARE VERY WELL. THREE DIFFERENT 
TECHNICIANS WERE INVOLVED IN THE ANALYSIS OF THESE SPECIMENS 
(KREBS, GRUICH AND JONES) WHICH HELPS DOCUMENT THE ACCURACY OF 
THE ENTIRE STAFF AND LABORATORY SYSTEM. 

VIAL A: PHENCYCLIDINE RESULTS COMPARED VERY WELL WITH A TARGET 
CONCENTRATION OF 70 NG/ML AND MEASURED OF 73.6 NG/Ml. 

VIAL 8: MORPHINE AT TARGETED CONCENTRATION OF 600 NG/ML 
COMPARES WELL WITH REPORTED 637 NG/Ml CONCENTRATION. 
MORPHINE IS THE PRINCIPAL OPIATE OF ABUSE OF CONCERN 
IN DRUG TESTING PROGRAMS. 

VIAL C: AMPHETAMINE AT TARGETED CONCENTRATION OF 2000 NG/Ml 
COMPARES WELL WITH REPORTED 1720 NG/Ml (1.72 MCG/Ml) 
CONCENTRATION. 

VIAL 0: CARBOXY-THC METABOLITE FROM MARIJUANA USE AT TARGETED 
CONCENTRATION OF 50 NG/ML COMPARES WELL WITH 
57.2 NG/Ml REPORTED CONCENTRATION. 

VIAL E: SECOBARBITAL AT TARGETED CONCENTRATION OF 600 NG/Ml 
COMPARES VERY WELL WITH 650 NG/Ml (0.65 MCG/ML) 
REPORTED CONCENTRATION FOR BARBITURATES. SECOBARBITAL 
IS AN ABUSED SHORT ACTING BARBITURATES WHICH IS THE 
TARGETED ANALYTE FOR BARBITURATE IMMUNOASSAY 
SCREENING METHODS. 

VIAL F: NORDIAZEPAM AT TARGETED CONCENTRATION OF 600 NG/ML 
COMPARES VERY WELL WITH 546 NG/Ml REPORTED 
CONCENTRATION FOR 8ENZODIAZEPINE METABOLITES. 
NORDIAZEPAM IS A PRINCIPAL METABOLITE OF SEVERAL 
BENZODIAZEPINES AND IS THE TARGETED ANALYTE FOR 
BENZODIAZEPINE METABOLITE IMMUNOASSAY SCREENING 
METHODS. 

VIAL G: CODEINE AT TARGETED CONCENTRATION OF 700 NG/Ml 
COMPARES WELL WITH 778 NG/Ml REPORTED CONCENTRATION 
FOR OPIATES. CODEINE IS ANOTHER OPIATE OF CONCERN 
FOR ABUSE BUT MAY ALSO BE PRESENT IN URINE FROM 
PRESCRIPTION TYLENOL #3 USE. 
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VIAL H: COCAINE METABOLITE (8ENZOYLECGONINE) AT TARGETED 
CONCENTRATION OF 1000 NG/Ml COMPARES WELL WITH 
1060 NG/Ml (1.06 MCG/Ml) REPORTED CONCENTRATION. 
8ENZOYLECGONINE IS THE PRINCIPLE URINE METABOLITE 
DOCUMENTING COCAINE/CRACK USE. 

VIAL I: METHAMPHETAMINE AT TARGETED CONCENTRATION OF 2500 NG/ML 
COMPARES WELL WITH 2170 NG/Ml (2.17 MCG/Ml) REPORTED 
CONCENTRATION. NON-MEDICAL METHAMPHETAMINE USE IS 
INCREASING IN THE FORM OF SMOKABLE ICE. 

PRECISION 

ALL RESULTS FOR VI~LS 1-9 60CUMENTING WITHIN RUN AND BETWEEN RUN 
PRECISION ARE EXCELLENT. THE RESULTS ARE EVEN MORE IMPRESSIVE 
BECAUSE THEY WERE COMPILED OVER SEVERAL DAYS ON THREE DIFFERENT 
INSTRUMENTS BY THREE DIFFERENT TECHNICIANS. THE \CV INDICATED 
FOR EACH ASSAY IN THESE TABLES IS A "TRUE" INDICATION OF THE 
PRECISION OF INGALLS SHIPBUILDING LABORATORY. ONLY THE 
AMPHETAMINES ASSAY FOR AMPHETAMINE AND METHAMPHETAMINE 
DEMONSTRATED A BETWEEN RUN PRECISION THAT IS AT THE UPPER LIMIT 
OF ACCEPTABLE PERFORMANCE; ALL OTHER ASSAYS WERE AT \CV 6.2 OR 
LESS, WHICH IS EXCELLENT. WHAT IS PARTICULARLY ~MPORTANT ABOUT 
THIS PARAMETER IS THAT THE DRUG SCREENING METHOD WILL PERFORM 
RELIABLY EACH DAY AT THE DECISION .POINT (CUTOFF/THRESHOLD) OF THE 
ASSAY. THESE RESULTS ALSO DOCUMENT THE EXCELLENT PERFORMANCE OF 
STAFF IN MAINTENANCE, CALIBRATION AND OPERATION OF THE ADx 
INSTRUMENT SYSTEMS. 

LINEARITY 

ALL RESULTS FOR VIAL I AND VIAL II PERFORMED AS TO BE EXPECTED. 
THE DRUG CONCENTRATIONS INDICATED IN TABLE IV FOR VIAL I 
CHALLENGED THE UPPER END OF THE CALIBRATION CONCENTRATION ~ANGE. 
THE HIGHER CONCENTRATIONS FOR AMPHETAMINES, BARBITURATES· 
(SECOBARBITAL), 8ENZODIAZEPINE METABOLITES (NORDIAZEPAM AND 
OPIATES ALL READ "HIGH" RATHER THAN A NUMERICAL VALUE; THESE 
RESULTS ARE NOT UNCOMMON FOR THESE DRUG CONCENTRATIONS. 
SPECIMENS WHICH READ "HIGH" MAY BE DILUTED TO OBTAIN A NUMERICAL 
VALUE; IN FACT THE DRUG CONCENTRATIONS IN VIAL II WERE A 1 TO 5 
DILUTION OF VIAL I EXCEPT FOR CANNABINOIDS WHICH WERE A 1 TO 4 
DILUTION. THE REPORTED RESULTS FOR VIAL II ARE ALL VERY CLOSE TO 
THE EXPECTED DRUG CONCENTRATIONS; THE ONLY RESULT WHICH DID NOT 
CORRELATE WAS CANNABINOIDS CHALLENGED AT 13 NG/ML AND WHICH WAS 
REPORTED AS "LOW". THE "LOW" CANNABINOIDS RESULT REPORTED IS NOT 
NECESSARILY A FAILURE ON THE PART OF THE LABORATORY BUT RATHER A 
VERY AGGRESSIVE EVALUATION OF THE DRUG TESTING PROGRAM. 

"':), -=· 
~··-
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SPECIFICITY 

THE RESULTS OF EAC~ VIAL WITH REGARD TO DRUG PRESENT AND 
CONCENTRATION ARE DISCUSSED INDIVIDUALLY AS FOLLOWS. 

VIAL XX- 1: THIS VIAL CONTAINED EPHEDRINE, A NONTARGETED DRUG, 
AT A CONCENTRATION OF 2000 NG/Ml. EPHEDRINE IS AN 
OVER THE COUNTER DRUG WHICH REACTS WITH MOST 
AMPHETAMINE IMMUNOASSAY SCREENING METHODS TO YIELD 
AN UNDESIRED POSITIVE RESPONSE. THE NEGATIVE TEST 
RESULT DOCUMENTS THE ABBOTT FPIA FAILS TO DETECT 
THE EPHEDRINE AS A CROSS-REACTING COMPOUND. A 
PRACTICAL BENEFIT IS THAT SAMPLES CONTAINING 
EPHEDRINE WILL NOT GIVE A POSITIVE FPIA AMPHETAMINE 
RESULT AND THEREFOR WILL NOT HAVE TO BE ANALYZED 
BY GC/MS TO PROVE THE ABSENCE OF AMPHETAMINES. 

VIAL XX- 2: THIS VIAL CONTAINED BENZOYLECGONINE (COCAINE 
METABOLITE) AT A CONCENTRATION OF 330 NG/Ml, WHICH 
COMPARES VERY WELL WITH THE 360 NG/ML COCAINE 
METABOLITE REPORTED BY THE LABORATORY. THIS 
SPECIMEN WAS SUBMITTED A SECOND TIME AS XX-13 TO 
FURTHER ASSESS THE LABORATORIES ACCURACY AND 
PRECISION AND THE RESULTS DUPLICATED EXACTLY. 

VIAL XI- 3: THIS VIAL CONTAINED PHENTERMINE AT A CONCENTRATION 
OF 2000 NG/Ml AND THE LABORATORY REPORTED A 
690 NG/Ml AMPHETAMINE CONCENTRATION. PHENTERMINE IS 
ANOTHER OVER THE COUNTER DRUG WHICH HAS BEEN 
DETERMINED TO CROSS REACT WITH AMPHETAMINE 
IMMUNOASSAY SCREENING METHODS TO GIVE A "FALSE" 
POSITIVE RESPONSE. THIS SPECIMEN DEMONSTRATES THE 
POSSIBILITY OF THE ABBOTT FPIA GIVING A POSITIVE 
RESPONSE FOR AMPHETAMINES WHEN THIS DRUG IS PRESENT 
IN A SAMPLE. As A PRACTICAL ISSUE THIS RESULT 
EMPHASIZES THE IMPORTANCE OF CONFIRMING IMMUNOASSAY 
AMPHETAMINE RESULTS BY GC/MS. 

VIAL XX- 4: THIS SPECIMEN WAS A 0UALITY CONTROL - URINE NEGATIVE 
AND WAS PROPERLY REPORTED AS A NEGATIVE. 

VIAL XX- 5: THIS SPECIMEN CONTAINED MORPHINE AT A CONCENTRATION 
OF 400 NG/Ml, WHICH COMPARES VERY WELL WITH THE 
460 NG/Ml OPIATES REPORTED. 
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VIAL IX- 6: THIS SPECIMEN CONTAINED CARBOXY-THC (MARIJUANA 
METABOLITE) AT A CONCENTRATION OF 33 NG/Ml. THE 
LABORATORY REPORTED THE RESULT AS "NEGATIVE" SINCE 
THE CONCENTRATION RECORDED ON THE ADX TAPE IS 
34.8 NG/Ml AND THEREFOR BELOW THEIR APPARENT CUTOFF 
OF 50 NG/Ml. THE EXPECTED AND MEASURED 
CONCENTRATIONS COMPARE VERY WELL. THESE RESULTS 
ILLUSTRATE THE IMPLICATIONS OF ESTABLISHING AN 
ARBITRARY THRESHOLD WHICH WILL "MISS" TRUE POSITIVE 
SPECIMENS WHEN THE TECHNOLOGY CAN ACCURATELY 
IDENTIFY LOWER CONCENTRATIONS. 

VIAL IX- 7: THIS SPECIMEN CONTAINED METHAMPHETAMINE AT A 
CONCENTRATION,OF 500 NG/Ml. THE LABORATORY REPORTED 
THE RESULT AS 11 NEGATIVE" SINCE THE CONCENTRATION 
RECORDED ON THE ADX TAPE IS 490 NG/Ml AND THEREFOR 
BELOW THEIR APPARENT CUTOFF OF 500 NG/Ml. THE 
EXPECTED AND MEASURED CONCENTRATIONS COMPARE VERY 
WELL. 

VIAL IX- 8: THIS SPECIMEN CONTA~NED HYDROMORPHONE, AN OPIATE 
THAT IS USED FOR NON-MEDICAL PURPOSES, AT A 
CONCENTRATION OF 600 NG/Ml. SINCE HYDROMORPHONE 
IS AN ABUSED OPIATE IS DESIRED TO TEST FOR THIS 
DRUG; HOWEVER OTHER IMMUNOASSAY OPIATE METHODS WILL 
NOT DETECT THE PRESENCE OF THIS DRUG AND WOULD HAVE 
REPORTED THIS RESULT AS NEGATIVE. AN IMPORTANT 
ISSUE IS INSURING THE LABORATORY PROVIDING 
GC/MS CONFIRMATION SERVICES TO SUPPORT THE SCREENING 
LABORATORY RESULTS INCLUDE ANALYSIS FOR 
HYDROMORPHONE, IN ADDITION TO MORPHINE AND CODEINE. 
THE RESULT REPORTED OF 323 NG/Ml OPIATES IS CORRECT 
DUE TO THE WAY IN WHICH THIS DRUG IS DETECTED BY THE 
FPIA METHOD. 

VIAL IX- 9: THIS SPECIMEN CONTAINED NORDIAZEPAM (8ENZODIAZEPINE 
METABOLITE) AT A CONCENTRATION OF 400 NG/Ml, WHICH 
COMPARES VERY WELL WITH THE REPORTED 384 NG/Ml 
BENZODIAZEPINE METABOLITES. NORDIAZEPAM IS A 
METABOLITE FORMED IN THE BODY FROM SEVERAL DIFFERENT 
BENZODIAZEPINE DRUGS. 

VIAL IX-10: THIS SPECIMEN CONTAINED PHENOBARBITAL (BARBITURATES) 
AT A CONCENTRATION OF 500 NG/Ml, WHICH COMPARES WELL 
WITH THE REPORTED 350 NG/Ml (0.35 MCG/Ml) . 
BARBITURATES. THE BARBITURATES ASSAY IS ~KEYED ON 
SECOBARBITAL WHICH IS AN ABUSED SHORT ACTING 
BARBITURATE; ALTHOUGH PHENOBARBITAL IS DETECTED IT 
IS DETECTED AS A LOWER CONCENTRATION DUE TO ITS 
CROSS REACTIVITY CHARACTERISTICS. OTHER IMMUNOASSAY 
METHODS ARE ALSO TARGET~D ON SECOBARBITAL AND HAVE 
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A POOR RESPONSE AND DETECTION TO OTHER BARBITURATES. 
THIS SPECIMEN HIGHLIGHTS THE ADVANTAGE OF ABBOTT 
·FPIA BARBITURATE ASSAY TO DETECT OTHER BARBITURATES. 

VIAL Xl-11: THIS SPECIMEN CONTAINED TYRAMINE AT A CONCENTRATION 
OF 1000 NG/Ml. TYRAMINE IS A COMPOUND OFTEN FOUND 
IN URINE AND IN MOST AMPHETAMINE IMMUNOASSAY METHODS 
WILL RESULT IN A POSITIVE TEST. THIS SPECIMEN WAS 
CORRECTLY REPORTED AS NEGATIVE AND DOCUMENTS THE 
FPIA METHOD CAPABILITY OF NOT DETECTING THIS 
UNDESIRED COMPOUND. 

VIAL 11-12: THIS SPECIMEN CONTAINED AMPHETAMINE AT A 
CONCENTRATION OF 400 NG/Ml. ALTHOUGH THE LABORATORY 
REPORTED THE RESULT AS NEGATIVE THE ADX TAPE 
INDICATES AN AMPHETAMINE RESPONSE OF 410 NG/Ml AND 
WAS APPARENTLY REPORTED NEGATIVE SINCE THE 
CONCENTRATION IS BELOW THE CUTOFF DF 500 NG/ML. 

VIAL 11-13: REPEAT OF VIAL XX-2. 

VIAL Xl-14: THIS SPECIMEN CONTAINED CODEINE AT A CONCENTRATION 
OF 400 NG/Ml, WHICH COMPARES WELL WITH THE 
475 NG/Ml OPIATES RESULT REPORTED. 

VIAL Xl-15: THIS SPECIMEN CONTAINED PHENYLPROPANOLAMINE AT A 
CONCENTRATION OF 1000 NG/Ml. THIS DRUG IS AVAILABLE 
OVER THE COUNTER AND HAS BEEN DEMONSTRATED TO 
REACT WITH MOST AMPHETAMINE IMMUNOASSAY METHODS TO 
GIVE A FALSE POSITIVE RESPONSE. THE NEGATIVE RESULT 
REPORTED IS CORRECT. 

l_:: .f .. [. 

17 



MCDONNELL DOUGLAS 

LAW DEPARTMENT 
September 18, 1992 

YIA FACSIMILE (703) 697-9845 

Defense Acquisition Regulations Council 
Attention: Mrs. Linda W. Neilson OUSD(A) 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Subject: MDC Comments On DoD Proposed Rule For Drug-Free Work Force 

Dear Mrs. Neilson: 

This correspondence reflects the views of McDonnell Douglas Corporation (MDC) 
regarding the DoD proposed rule for a Drug-Free Work Force (the Rule). For the sake of 
brevity, our comments are generally more practical than philosophical: 

(a) While MDC believes that some subparts of the Rule should be clarified, we suppon 
the Rule in principle, particularly its approach to random urinalysis testing of 
employees in narrowly and carefully tailored subgroups based on sensitive 
workplace activities. Through the collective bargaining process, our union 
consistencies responded generally favorably to the Rule. We believe the failure to 
ultimately readopt the Rule (in an improved form) would send confounding and ill­
timed signals regarding the seriousness with which DoD views drug use/abuse 
issues in the workplace. 

(b) Assuming DoD decides to modify the Rule, we propose the following changes: 

(i) 252.223-7004(a)(2) Illegal drugs should be expanded to include the abuse of 
valid prescription drugs. We have found circumstances when employee 
testing results far exceed pharmacological dosages. 

(ii) 252.223-7004(a)(2)(i) Access to classified information should be better 
defined. We suggest that the definition include only those in possession of 
·Secret and Top Secret' clearances granted by the DoD. 

(iii) 252.223-7004(b) The DoD should specifically reference the requirements of 
the contractor's program to include reasonably suspicion, post-accident or 
unsafe practice testing and voluntary and post-counselling testing. 

(iv) 252.223-7004(c)(l) If comment (iii) is acceptable, then this sentence should 
amended to include other tests. 

(v) 252.223-7004(d)(l) This subpart should be modified to make clear that the 
intended DoD representative is the Administrative Contracting Officer 
responsible for the contractor's overall operations. 

(vi) 252.223-7004(d)(2) The term "supervised rehabilitation program" should be 
defined as that approved by either the MRO or the contractor's EAP office. 

P.O. Box 516, Saint Louis, MO 63166-0516 (314) 232-0232 TELEX 44-857 
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252.223-7004(e) As a corporation with component companies in several 
states, MDC supports the inclusion of this paragraph to insure consistency of 
its drug and alcohol testing program. It is strongly recommended that DoD 
provide explanatory materials relating to the legal sufficiency and 
enforceability of this preemption clause. 

(c) As a contractor who has instituted wide-spread testing and compliance programs 
based on the November 27, 1991 Final Rule, we feel that implementation should 
not be a convoluted and protracted process. Whatever the outcome, the DoD should 
move to implement a Final Rule as soon as practicable. 

Respectfully submitted, 

MCDONNELLDOUGLASCORPORATION 

By: J--...J9~ 
David J. Heath 
Assistant General Counsel 
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Re: DAR Case 88-083: Comments on DOD's Proposed Final 
Rule Amending the DFARS Drug-Free Work Force Clause 

Dear Mrs. Neilson: 

We are writing to oppose the Department of Defense's 
("DOD") proposed final rule amending the Defense Federal Acquisi­
tion Regulation Supplement ("DFARS") Drug-Free Work Force clause 
(DFARS § 252.223-7004). 57 Fed. Reg. 32,769 (July 23, 1992). 
Although DOD's continuing efforts to eradicate drug use within 
the defense industry work force are commendable, we believe the 
proposed rule, if adopted, would create significant legal and 
financial difficulties for defense contractors. In light of 
these difficulties, which are discussed more fully below, and the 
fact that DOD has not identified any shortcomings in the interim 
rule which it seeks to correct by implementation of the final 
rule, we recommend that DOD withdraw the proposed final rule and 
continue using the existing Drug-Free Work Force clause for new 
acquisitions. 

I. THE HISTORY OF THIS RULEMAKING 

To implement its new policy that "defense contractors shall 
maintain a program for achieving a drug-free work force," DOD 
promulgated an interim rule on September 28, 1988, prescribing 
the use of a new DFARS Drug-Free Work Force clause (DFARS 
§ 252.223-7500) in procurements involving access to classified 
information or where the contracting officer determined it neces­
sary in the interest of national security, health, or safety. 
DFARS § 223.7504, 53 Fed. Reg. 37,763, 37,764 (September 28, 
1988). The September 1988 clause, which was recently reinstated 
pending comments on the proposed final rule and which has been 
renumbered as DFARS § 252.223-7004, requires a contractor to 
"institute and maintain a program for achieving the objective of 

:t 
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a drug-free work force," through implementation of "alternative 
approaches comparable to the criteria" outlined in paragraph (c) 
of the clause. DFARS S 252.223-7004(b). Most notably, paragraph 
(c) requires a contractor to •establish a program that provides 
for testing for the use of illegal drugs by employees in sensi­
tive positions." Id. S 252.223-7004(c)(4)(i). 

A contractor has considerable flexibility, however, in 
selecting and implementing the appropriate drug testing program. 
Moreover, "Employee·in a sensitive position" has the limited 
meaning of "an employee who has been granted access to classified 
information; or employees in other positions that the contractor 
determines involve national security, health or safety, or func­
tions other than the foregoing requiring a high degree of trust 
and confidence." Id. § 252.223-7004(a). The clause further 
provides in paragraph (e) that the drug testing provisions of the 
clause "shall not apply to the extent they are inconsistent with 
state or local law, or with an existing collective bargaining 
agreement." 

In prepared comments accompanying the release of questions 
and answers providing guidance on the new clause, DOD explained 
that 

a measured approach to the drug-free 
workforce issue within the defense contractor 
community should include a requirement for 
the initiation and maintenance of flexible, 
contractor-developed programs for preventing, 
detecting and treating drug abuse by employ­
ees whose duties entail access to classified 
information or production of critical items 
of military equipment. 

Id. at 2, 3. 

DOD further stated that "[t]he rule does not dictate the crite­
ria, details, or other elements of the testing program," and that 
DOD did not desire to place its contractors in the position of 
adopting drug testing programs that are inconsistent with state 
or local law, or an existing collective bargaining agreement. 
DOD Comments at 1. 

On November 27, 1991, more than three years after the 
interim rule had taken effect, DOD published the final r~le to 
effect significant changes to the clause. 56 Fed. Reg. 60,066, 
60,068 (Nov. 27, 1991). However, in response to defense industry 
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concerns over the extent to which the final rule departed from 
the interim rule, DOD decided on July 23, 1992, to remove the 
final rule, reinstate the interim rule, and request comments on 
the now proposed final rule. 57 Fed. Reg. 32,736 (July 23, 
1992). 

II. IF ADOPTED, DOD'S PROPOSED FINAL RULE WOULD 
INVITE LEGAL CHALLENGES ON SEVERAL FRONTS 

DOD proposes to make several significant changes to the 
DFARS Drug-Free Work Force clause by the adoption of this final 
rule. First, the definition of "employee in a sensitive posi­
tion" would be greatly expanded to encompass broad categories of 
contractor employees "whose duties could reasonably be expected 
to affect health, safety, or national security, including, but 
not limited to," work involving "[a]ccess to classified informa­
tion;" the "[d]esign, manufacture, test and evaluation, or main­
tenance [or control] of aircraft, vessels, vehicles, heavy 
equipment, munitions, toxic materials, weapons, weapons systems 
... or major components of the foregoing:" and tran~portation, 
storage, or protection of toxic, nuclear, or potentially danger­
ous materials. 57 Fed. Reg. at 32,770 (proposing revision of 48 
C.F.R. § 252.223-7004(a)(2)). Significantly, the contractor 
would no longer have discretion in deciding which employees are 
working in "sensitive positions": rather, the determination would 
be governed by the regulatory standard. 

Second, the proposed final rule would eliminate the 
contractor's flexibility under the existing clause in fashioning 
an appropriate program for achieving a drug-free work force, and 
in establishing an employee drug testing program. Random drug 
testing would be required for all contractor employees working in 
broad categories of "sensitive positions." 

Finally, DOD proposes to reverse its position on the appli­
cability of the clause in the instance of conflicting state and 
local laws or collective bargaining agreements. Subsection (e) 
would be amended to provide that "[t]he requirements of this 
clause take precedence over any State and local laws to the con­
trary." The provision regarding the applicability of the drug 
te~ting requirements in the instance of a conflicting collective 
bargaining agreement would be deleted. 

If adopted, these changes would result in protracted and 
uncertain lawsuits against defense contractors by contractor 
employees and/or their unions challenging the constitutional 
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validity of the federal preemption and random drug testing provi­
sions, and DOD's statutory authority to promulgate the Drug-Free 
Work Force clause in its proposed form. We further believe the 
dilemma that defense contractors would confront over whether to 
comply with the provisions of the clause in the face of a con­
flicting collective bargaining agreement would inevitably lead to 
litigation based either on contract default, if the contractor 
chooses to honor the existing collective bargaining agreement, or 
violation of the collective bargaining agreement if the contrac­
tor elects to comply with the clause. 

The various grounds upon which these challenges could be 
based are highlighted below. 

A. The Proposed· Final Rule Is of Questionable 
Constitutional Validity 

1. DOD Lacks Sufficient Preemptive Authority 

We believe DOD lacks sufficient statutory authority for the 
DFARS Drug-Free Work Force clause to ·preempt inconsistent state 
or local laws. The Supreme Court has established clear standards 
for determining whether federal law preempts state or local law. 
With respect to both express and implied preemption in the areas 
of health and safety, the Court recently reiterated that "'his-· 
toric police powers of the States were not to be superseded by 
the Federal Act unless that was the clear and manifest purpose of 
Congress'" in promulgating the act. Wisconsin Public Intervenor 
v. Mortier, 111 S. Ct. 2476, 2482 (1991) (quoting Rice v. Santa 
Fe Elevator Corp., 331 u.s. 218, 230 (1947)). 

DOD has not promulgated the Drug-Free Work Force clause 
pursuant to an act of Congress envisioning mandatory random drug 
testing of DOD contractor employees working in broadly defined 
categories of sensitive positions. Rather, DOD cites its "house­
keeping" authority under 5 u.s.c. S 301 (1988) as the legal basis 
for the clause. 53 Fed. Reg. at 37,764; 57 Fed. Reg. at 32,769. 
This is hardly a statute expressing a clear and manifest congres­
sional purpose to preempt state and local laws.!/ The new 

1/ The only congressional pronouncement in the area of 
drug-free workplace initiatives is section 705 of the 
Drug-Free Workplace Act of 1988, 41 u.s.c. §§ 701-707 
(1988), which DOD has not cited for its authority and which 

(Footnote continued on next page) 
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preemption prov~s~on is therefore sure to be challenged in states 
or localities which prohibit random drug testing, on grounds that 
the statutory· authority underlying the clause does not overcome 
"the presumption against the pre-emption of state police power 
regulations." Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, · 
2618 (1992). 

2. The Final Rule Would Be Subject to Challenge 
Under the Fourth Amendment 

If the proposed final rule, which greatly expands the defi­
nition of "employee in a sensitive position," is adopted, con­
·tractor employees and/or their unions are likely to challenge the 
clause based on whether the mandatory random drug testing provi­
sion violates the Fourth Amendment ban against unreasonable 
searches and seizures. Although the Supreme Court recently has 
affirmed the constitutional validity of federally-mandated random 
drug testing of railroad engineers involved in train accidents 
and customs agents carrying firearms or working in the interdic­
tion of narcotics, Skinner v. Railway Labor Executives' Ass'n, 
489 u.s. 602 (1989); National Treasury Employees Union v. Von 
Raab, 489 u.s. 656 (1989), the outcome of a challenge to DOD's 
Drug-Free Work Force clause, covering broad categories of con­
tractor employees, is far from·certain. 

The Skinner/Von Raab analysis of the constitutionality of 
random drug testing turns on overcoming the Fourth Amendment 
warrant/probable cause requirement and the need for individual­
ized suspicion. In assessing generally the need to conduct ran­
dom drug tests, the governmental interest in testing defense 
industry employees is substantial. The design, manufacture, and 
testing of defense and weapon systems is critical to our nation's 
security. Moreover, extraordinary safety and national security 
hazards would arise if employees in "sensitive positions" are 
using illegal drugs. An error by such an employee could result 
in a disastrous loss of life and the public should not bear such 

(Footnote continued from previous page) 

requires contractors to maintain a drug-free workplace. 
That Act does not mandate drug testing, and Congress did 
not preempt state laws that limit the ability of employers 
to implement drug testing programs. Indeed, the legisla­
tive history of that Act suggests an intent not to repeal 
long-standing state labor laws. See 134 Cong. Rec. Hl1,249 
(daily ed. Oct. 21, 1988) (statement of Rep. Brooks). 
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a risk created by employees who suffer from impaired perception 
and judgment. Von Raab, 489 u.s. at 670-71. 

The privacy interests·of the employees then must be bal­
anced against such compelling government interests. It can be 
argued that employees working in the defense industry have a 
diminished expectation of priva~y, and that the Department of 
Health and Human Services' "Mandatory Guidelines for Federal 
Workplace Drug Testing Programs," to which the contractor's 
program must conform, limits the intrusiveness of the program by 
permitting unobserved urination, by demanding standardized col­
lection of specimens and chain of custody procedures, and by 
ensuring confidential test results. 

Nevertheless, despite the overall appearance of constitu­
tionality, the DOD rule is vulnerable to attack based on the 
Court's decision in Von Raab to remand with instructions to 
determine whether the agency had defined the category of employ­
ees required "to handle classified material" more broadly than 
necessary. 489 u.s. at 677. 

Under the DFARS clause, "employee in a sensitive position" 
similarly includes employees whose duties involve access to clas­
sified information. This category encompasses virtually all con­
tractor employees, and could therefore be challenged on grounds 
that it is broader than necessary to achieve DOD's policy. More­
over, DOD has not recited evidence of a real problem involving 
unauthorized disclosures of classified information due to drug 
use within the defense industry, or that the flexibility afforded 
to contractors under the .existing clause in selecting an appro­
priate drug testing program is not sufficient to prevent such 
disclosures. 

B. DOD's Proposed Final Rule May Exceed DOD's 
Statutory Authority 

Another ground upon which the proposed clause is subject to 
challenge is that DOD has exceeded its statutory housekeeping 
authority under 5 u.s.c. § 301 in issuing its Drug-Free Work 
Force clause to mandate random drug testing of contractor employ­
ees. In this regard, the Supreme Court has stated that 5 u.s.c. 
§ 301 is a housekeeping statute authorizing only the issuance of 
internal DOD guidelines and procedures, not substantive regula­
tions. Chrysler Corp. v. Brown, 441 u.s. 281, 310 (1979); see 
also Greene v. McElroy, 360 u.s. 474, 507 (1959) (the scope-of 
regulatory authority delegated to an agency by Congress is sub­
ject to greater scrutiny where constitutional issues are 
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implicated by the agency's action). Certainly, DOD's DFARS 
Drug-Free Work Force clause goes beyond the issuance of internal 
guidelines and procedures. 

c. ·The Proposed Final Rule Creates Conflict with 
Existing Collective Bargaining Agreements 

The proposed final rule would also place defense contrac­
tors in the dilemma of having to choose whether to comply with 
the clause or honor an existing collective bargaining agreement 
to the extent it is inconsistent with the random drug testing 
requirements of the clause. The reinstated interim rule provides 
that the drug testing provisions of this clause do not apply to 
the extent they are inconsistent with an existing collective bar­
gaining agreement, provided the contractor agrees that the drug 
testing provisions will be a subject of negotiations during the 
next collective bargaining session. 57 Fed. Reg. at 32,738, 
DFARS § 252.223-7004(e). If the proposed final rule is adopted, 
the provision regarding the impact on existing collective bar­
gaining agreements would be deleted from paragraph (e), and a 
contractor would be required to implement the clause, notwith­
standing any existing collective bargaining agreement, to avoid 
being terminated for default. The precedential effect of the 
clause in the face of a conflicting collective bargaining agree­
ment would surely be challenged by one or more unions. 

Supreme Court precedent instructs that, in order to take 
precedence over an existing collective bargaining agreement, the 
new clause must be based on a "well defined and dominant" public 
policy. W.R. Grace & Co. v. Local Union 759, 461 u.s. 757, 766 
(1983). The Court stated that whether such a public policy 
exists "is to be ascertained 'by reference to laws and legal pre­
cedents and not from general considerations of supposed public 
interests.'" Id. (quoting Muschany v. United States, 324 u.s. 
49, 66 (1945)). As an example of general considerations which do 
not rise to the level of a well-defined public policy, the Court 
has more recently identified a company policy which prohibited 
the operation of machinery by an employee under the influence of 
controlled substances. The Court held that such a policy, 
although admittedly in accordance with common sense, did not owe 
its duty to statutes or legal precedents. United Paperworkers 
International Union v. Misco, Inc., 484 u.s. 29, 44-45 (1987). 

By contrast, however, a lower court identified the drug 
testing programs of federal agencies and departments, including 
DOD, as evidence of programs that advanced a well-defined public 
policy. Georgia Power Co. v. IBEW, Local 84, 707 F. Supp. 531, 

7 
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537 (N.D. Ga. 1989), aff'd, 896 F.2d 507 (11th Cir. 1990). In 
Georgia Power, an arbitrator had held that the company's 
anti-drug policy failed to establish reasonable and sufficient 
cause within the meaning of the collective bargaining agreement 
to terminate an employee. 707 F. Supp. at 534. The district 
court, citing federal agency drug-testing programs established 
pursuant to an Executive Order and the Drug-Free Workplace Act of 
1988, overturned the arbitrator's decision and held that rein­
stating the employee pursuant to the collective bargaining agree­
ment was contrary to public policy. Id. at 539. 

DOD claims the new Drug-Free Work Force clause similarly 
represents a well-defined and dominant public policy: 

The unlawful use by contractor 
employees of controlled substances threat­
ens national security and the safety of 
personnel and equipment. Therefore, DOD 
policy is to ensure that DOD contractors 
have a program for eliminating the unlaw­
ful use of controlled substances by 
employees whose duties affect health, 
safety, national security, or accomplish­
ment of the DOD mission. 

56 Fed. Reg. 67,208, at 67,215 (Dec. 30, 1991) (codified at 
DFARS § 223.7500). 

Although a contractor faced with this dilemma likely 
would choose to risk being sued for violating an existing col­
lective bargaining agreement rather than to default on the con­
tract, the outcome of this costly and contentious litigation is 
also uncertain. Depending on the legal precedent in the rele­
vant jurisdiction (and a national union would attempt to select 
the most favorable forum), a court may hold that the DFARS 
Drug-Free Work Force clause was not implemented pursuant to a 
sufficiently well-defined and dominant public policy to justify 
taking precedence over an existing collective bargaining agree­
ment. This outcome is particularly plausible given DOD's reli­
ance upon its general housekeeping authority under 5 u.s.c. 
§ 301, not Executive Order 12564 or the Drug-Free Workplace Act 
of 1988, as the legal basis for the clause. 

Regardless of the litigation's outcome, however, the new 
clause could create severe problems for a contractor in rela­
tions with its employees and/or their union. Notably, DOD has 
not indicated that allowing contractors flexibility in 
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establishing appropriate drug testing programs under the 
interim rule is unworkable, or that collective bargaining 
agreements frustrate implementation of DOD's policy of achiev­
ing a drug-free work force. In the absence of any such evi­
dence, and in light of the dilemma the proposed final rule 
would thrust upon contractors, we recommend that the proposed 
final rule be withdrawn. 

III. CONTRACTORS WILL INCUR SIGNIFICANT ADDITIONAL COSTS 
UNDER NEW AND· EXISTING CONTRACTS 

For the reasons noted above, defense contractors will 
undoubtedly incur significant litigation expenses if the pro­
posed final rule is adopted. In addition, industry representa­
tives have estimated that the cost of implementing the new 
clause would be between $2.5 and $5 billion. 58 Fed. Cont. 
Rep. (BNA) 75 (July 20, 1992) .. Although DOD previously indi­
cated in conjunction with promulgation of the September 1988 
clause that these costs are allowable, and are to be charged to 
contracts in accordance with FAR cost principles, DOD has pro­
vided no guidance in either the text or preamble to the pro­
posed final rule regarding the allocability and recoverability 
of these additional costs under existing fixed-price contracts. 
The question of cost recoverability is particularly troubling 
to contractors in light of the statement by DOD Director of 
Defense Procurement, Eleanor Spector, that contractors should 
not expect relief under their fixed price contracts for 
increased costs resulting from a reduced defense business base. 

The financial difficulties confronting contractors under 
the proposed version of the clause is best illustrated by way 
of example. Assume that a new fixed-price contract contains 
the new Drug-Free Work Force clause, and that, as a result, 
virtually every employee in the contractor's plant is subject 
to random drug testing. Assume further that the new contract 
represents only a small percentage of the contractor's business 
with DOD, and the rest of the business consists of existing 
fixed-price contracts presumably not covered by the clause. 
Under the FAR and generally accepted accounting principles, 
these costs properly should be recovered through the 
contractor's indirect cost pools and allocated to all existing 
contracts. The proposed final rule provides no assurances, 
however, that either existing fixed-price contracts will be 
reopened to absorb these additional costs, or that DOD will 
declare these costs allocable only to new contract(s). 

9 
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The proposed final rule also fails to provide guidance 
regarding its effect on existing fixed-price contracts that 
contain the September 1988 version of the DFARS Drug-Free Work 
Force clause. If the new requirements proposed by the final 
rule are super-imposed on existing fixed-price contracts, con­
tractors may be unable to recover the additional costs without 
an adjustment to the contract price. 

IV. CONCLUSION 

Due to the costly and protracted litigation that would 
confront defense contractors in the event the final rule is 
adopted, and the fact that DOD has not indicated any difficul­
ties in achieving its policy of a drug-free work force under 
the interim rule, we recommend that DOD withdraw the proposed 
final rule and continue using the September 1988 version of the 
DFARS Drug-Free Work Force clause in new acquisitions. 

Sincerely, 

By: 

10 
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--d Mission Research Corporation 

SANTA BARBARA 

Defense Acquisition Reg.ulations Council 
3062 Defense Pentagon 
Washington, DC 20301-3062 

Attn: Mrs. Linda w. Nelson, OUSD(A) 

re: DAR Case 88-083 

Dear Mrs. Nelson: 

735 STATE STREET 
P.O. DRAWER 719 
SANTA BARBARA 
CALIFORNIA 93102-0719 
(8051 963-8761 
(805) 962-8530 FAX 

September.10, 1992 

I am writing in opposition to the adoption of a rule that would 
require our company to implement drug testing. A defense 
contractor, Mission Research Corporation has downsized from 450 to 
320 employees in the past three years. Overhead cost reductions 
have included the layoff of many staff members. We simply do not 
have the staff required to handle the additional burden of 
implementing and maintaining a drug testing program and we do not 
want to add staff, cost allowability notwithstanding. 

In our current and future efforts to penetrate non-defense business 
areas, we greatly fear the handicap of excessive costs and a 
cumbersome bureaucracy. Also, given the post cold war environment~ 
it is our opinion that additional security measures, such as 
mandated random drug testing, are highly questionable. 

Steven L. Gutsche 
President 

cc: Congressman Robert J. Lagomarsino 
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September 22, 1992 

Defense Acquisition Regulations Council 
ATTN: Mrs. Linda W. ·Neilson, OUSD(A) 
3062 Defense Pentagon, Washington, DC 

RE: Comments of Motorola Inc. 
DAR Case 88-083 - "Drug-Free Work Force" 

Dear Mrs. Neilson: 

~a, .•. 

Pursuant to a telephone conversation on September 17, 1992 
between Vivian Hsu of the Motorola Law Department and Steve 
Slavsky of DoD, it is our understanding that Motorola's comments 
on DAR Case 88-083 - "Drug-Free Work Force" will be accepted for 
review beyond the established deadline of September 21, 1992. 

Thank you for your accommodation in this matter. 

MC-16.19/pjl 
Attachment 

Sincerely yours, 

lllor;to-nn UAI/wc( 
Maryann Cliffofd . 
Associate General Attorney 

,_/_ ~ ~- .. ,. :--
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MOTOROLA INC. 

September 23, 1992 

Defense Acquisition Regulations Council 
ATTN: Mrs. Linda W. Neilson, OUSD (A) 
3062 Defense Pentagon 
Washington, DC 20301-3062 

RE: Comments of Motorola 
DAR Case 88-083, ':Drug-Free Work Force" 

Dear Mrs. Neilson: 

Motorola submits the following comments on the proposed DoD rule issued for 
public comment on July 23, 1992. 

Motorola's Drug Testing Program 

Motorola successfully implemented a universal non-biased testing program for its 
employees effective January 1, 1991. This testing program is one component of 
Motorola's drug-free work force policy, which also includes education and 
rehabilitation efforts. Motorola's initial efforts to eradicate drugs from its work 
place began with the establishment of its Employee Assistance Program (EAP) in 
1979 and in its implementation of .applicant and for-cause drug testing policies in· 
1987. Motorola's applicant drug testing program is designed to screen out applicants 
currently using certain drugs and prevent drug users from becoming part of 
Motorola's work force. . The universal random testing of current employees is 
designed to promote a drug-free work environment and to eliminate illegal drug 
use by its employees by identifying and rehabilitating those Motorola employees 
who test positive under the program. The Motorola testing program is recognized 
as the leading program of its type by corporate America. The program was also 
recognized by the Department of Defense as a model program by letter from 
Secretary Cheney. A copy of this letter is attached to this comment. 

Motorola's goal is to treat its employees with constant respect. Adherence to this 
goal is evident in our drug testing policy. Although not subject by law to the HHS 
guidelines, Motorola's testing procedures adhere to or afford employees more 
privacy than the HHS guidelines mandate, e.g. split sample testing and unobserved 
sample collection. Pursuant to Motorola's policy, employees who test positive are 
not removed from their position, unless an employee holds a security clearance, is 
working in a health or safety. sensitive position or, in the professional opinion of 
the EAP professional or external provider assigned to the case, is unable to continue 
to work during rehabilitation. 

Coroc·a:-:- OfliceE 
1302 E .;igc~:·.~~in Roaci Schaurnburg. IL 60i96·1065 • (708) 576·5000 
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Motorola's concerns about the DoD proposed rule focus on two primary areas: 1) 
the proposed definition of "employees in sensitive positions", and 2) the proposed 
requirement that employees who test positive for drug use be removed from their 
positions, pending rehabilitation and approval for return to the position by the 
contracting officer. 

1. Under the proposed rule, if an employees holds a "sensitive position," he or 
she must be removed from that position, pending rehabilitation and approval of the 
contracting officer. The proposed DFARs clause broadly defines employees in 
"sensitive positions" and provides examples in a number of defined areas. 
Motorola submits that the proposed rule's definition of employees in sensitive 
positions is over-broad and does not consider the difficulties many companies will 
have in identifying which employees are within this definition. As a result, many 
contractors can be expected to consider a substantial percentage of its work force to be 
"employees in sensitive positions" and, to the extent any of these employees test 
positive for drug use, employers will be forced to remove employees from their 
positions, rather than risk violating the rule. In addition, as a contractor makes 
personnel, customer, and product line changes, the contractor must face the 
logistical nightmare of identifying and re-identifying employees in sensitive 
positions. 

Many companies, like Motorola, that sell commercial products to the DoD "off the 
shelf" have no reasonable means of clearly identifying which employees are 
working or might work on products that could ultimately be purchased or used by 
the DoD. Motorola does not segregate all of its defense contract work from its other 
work because many of its products have both civilian and defense applications. 
Thus, even if DoD sales account for a very minor portion of the total sales of a 
product, any employee working in the design, manufacture, test, etc., of the entire 
product line could be considered an employee in a sensitive position under the 
proposed rule. · 

This proposed definition poses similar difficulties for large companies that transfer 
components or other materials within the company for other product manufacture. 
For example, a microchip produced in the thousands daily may be transferred to 
another group or division within the same company, for use in a product ultimately 
sold to a DoD customer. The division producing these chips has no realistic way of 
monitoring the ultimate end-user for its microchips, and therefore all engineers, 
designers, and production workers at the entire production site could be subjected to 
the proposed rule's "sensitive position" definition. 

2. In addition to the over-broad definition of "employees in sensitive 
positions," Motorola objects to the requirement in the proposed rule that all 
employees in sensitive positions who test positive for drug use must be _removed 
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from their position pending rehabilitation and approval from the contracting 
officer. Motorola's universal drug testing policy for current employees permits the 
majority of its employees who test positive and agree to rehabilitation to remain in 
his or her position. Motorola's policy is not to terminate an employee from 
employment solely because of a first-time positive test result. In many cases, a 
treatment plan through EAP results in continued and improved job performance. 
To require that these employees be removed from their position would, in most 
cases, result in termination of employment, since for many companies, alternative 
positions in non-sensitive positions are not available. This result is inconsistent 
with several of Motorola's goals in implementing its drug-free work force policy 
and promoting EAP to retain skilled and valued employees, to help employee drug 
users become rehabilitated and to reduce the cost of employee turnover. 

Motorola's EAP experience with rehabilitation, which is typical of the professional 
EAP and medical community, is that an individual with no work, and no future 
prospects of work has diminished chances of successful rehabilitation. Forcing 
individuals into a possible desperate personal situation by stripping them of their 
livelihood is incompatible with the DoD's professed intention of promoting a drug­
free America. In fact, employment provides the catalyst to motivate employees to 
participate in rehabilitation thereby increasing the likelihood of recovery. We 
believe that the goal of a drug-free America can best be achieved in part by 
rehabilitation--not punitive measures. For this reason, we submit that this 
requirement be removed from the final rule. 

In addition, Motorola takes issue with the requirement in the proposed rule that 
provides for approval by the contracting officer before an employee is returned to 
his or her position after rehabilitation is completed. The final decision on whether 
an individual has successfully completed rehabilitation should rest with the trained 
professionals ·managing the rehabilitation and not a lay person unfamiliar with 
drug use and the reha bili ta tion process. 

Motorola also believes that this requirement may raise privacy concerns with its 
employees and could unnecessarily delay the return to work for an employee. 

Motorola's Recommendation 

For the reasons outlined above, Motorola suggests that the proposed rule be 
modified so that 1) the definition of "employees in sensitive positions" be more 
clearly narrowed and defined; 2) the requirement to remove employees from their 
positions be deleted as long as an employee agrees to participate in an approved EAP 
treatment plan or rehabilitation program; and 3) the requirement that the 
contracting officer approve the employee's return to work be removed. Motorola 
also suggests a limitation on the requirement to provide names of employees with 
positive drug test results--that contractors be required to report only positive results 
for employees with access to classified information. · 
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Motorola requests that consideration be given to including a prov1s1on in the 
proposed rule which would permit the DoD, at the contractor's request, to certify the 
contractor's policy as compliant with DoD requirements to the extent that a 
contractor, such as Motorola, has its own policies and procedures in place which, 
among many things, provides for the removal of employees from their positions 
under certain circumstances. With the implementation of a voluntary certification · 
process the contractor and the DoD need not be unnecessarily burdened with day~to­
day administrative and reporting requirements which require a broader 
dissemination of positive drug test results. 

-·· ,/} .... ·. _,..... ""', /'/ f. j 
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oseph F. Miraglia 
Senior Vice President and 
Assistant Director of Personnel 

JFM:okg 

Attachment 



THE SECRETARY OF DEFENali\ 

Dr. George Fisher 
Chairman of the Board and 

Chief Executive Officer 
Motorola, Incorporated 

. WASHtNGTON, DC 20301 

1303 E. Algonquin Road 
Schaumburg, Illinois 60196 

Dear Dr. Fisher: 
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U.S. SAVINGS BONDS ..-..._ 
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The Great American Investme 

I would like to take this opportunity to commend Motorola 
for its ambitious anti-drug poliey and drug-free work force plan. 
Together, they are an excellent example of your corporation's 
recognition of its responsibilities to its employees, their 
families, and the community at large. It also demonstrates 
Motorola's commitment to the Defense Department's requirement 
that defense contractors in the areas of national security, 
public health or safety, have drug-free work force plans. 

The elimination of drug abuse in America will require the 
dedicated efforts of· every segment of our society.. Motorola and 
other corporations with similar anti-drug programs are among the 
leaders in this important undertaking. Your efforts to educate 
your employees about the dangers of illegal drug use and to 
provide them with a safe work place, are in keeping with the 
highest ideals of American industry. 

Sincerely, . 



NATIONAL STEEL AND SHIPBUILDING COMPANY 

September 15, 1992 

Defense Acquisition Regulations Council 
Attn: Mrs. Linda w. Neilson, OUSD(A) 
3062 Defense Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 88-083 

Dear Mrs. Neilson~ 

Following are our comments on the referenced subject matter. These 
comments apply only to the random testing requirement. 

1. Among other things, the proposed rule would require a clause_ 
in government contracts which would require random drug 
testing of all Contractor's employees who work on that 
contract. The proposed clause states that it takes precedence 
over any ·state and local laws to the contrary. The proposed 
clause does not have a "pass down" provision requiring 
subcontractors to comply. 

2. The California Constitution guarantees the right of privacy. 
Californian ·courts have interpreted this to extend to the 
random drug testing by a private employer. It held such 
testing to be an unwarranted invasion of privacy, actionable. 
at law for damages. Refusal by an employee to submit to 
random testing which results in disciplinary termination would 
also be actionable at law for damages for wrongful 
termination. 

3. We operate a major shipyard in San Diego, California with 
approximately 4,000 employees. We perform work (new 
construction and repair) for both the Navy and private ship 
owners at the same time, in the same facility, and with the 
same workforce. Many of our employees will work on both 
government and commercial contracts in the same week, or even 
on the same day. 

4. Subject to the comment in paragraph 8. below, the provision in 
the clause which states that the clause takes precedence over 
state laws may shield us from liability when the random 
testing provisions of the clause are applied to workers who 
are working on a government contract. However, it clearly 
cannot shield us from liability if the random drug testing is 
applied to workers who are working on commercial contracts 
(and thereby protected under state constitutional guarantees). 

I 
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5. It will be extremely difficult, if not impossible, to 
accurately administer the random drug testing requirement on 
a workforce which works on a mix of government and commercial 
work, without being exposed to costly litigation. For random 
testing purposes, how do we treat the individual who works 
only one day a week on a government contract, or one day a 
month, or one day a year? 

6. The costs of administering the random testing is a burden that 
should not be placed on industry, i.e., the direct costs of 
the tests, the indirect costs of administering the random 
testing program in a mixed-work facility, and the costs of 
labor grievances and litigation that will arise from random 
testing. 

7. The lack of a pass-down provision is another major problem. 
In preparing to implement the proposed clause (while it was in 
effect), our company drafted a drug testing program and 
negotiated with our labor unions on the matter~ The aspects 
of the proposed clause which are most disturbing to the unions 
are (i) the random testing and (ii) the lack of a pass-down 
clause. Our shipyard, as is typical of all shipyards, has at 
all times a substantial number of subcontractor personnel 
working inside our facility, side-by-side with our own 
employees. We, and our unions, feel it is grossly unfair to 
require our people to submit to a drug testing program and not 
apply it to subcontractor personnel. Our company dares not 
require subcontractors to comply without a pass-down clause 
for two reasons: 

(a) If our competitors don't require subcontractors to 
comply, our competitors will get lower prices from 
subcontractors which may make us non-competitive. 

(b) Without a pass-down clause, we would be exposed to 
litigation by subcontractor personnel. 

8. We are gravely concerned with the legal authority of DoD to 
impose the random drug testing requirement. The proposed rule 
is not based on statutory authority, but, rather, on the so­
called inherent authority of DoD to protect government 
property and the safety of government personnel. This is a 
questionable basis for violating the rights of people under 
state constitutions, and their rights against unreasonable 
search and seizure under the 4th Amendment to the U. s. 
Constitution. We have no reason to believe that drug use in 
our shipyard has placed in jeopardy the safety of government 
personnel or property. When this issue is tested in court, as 
it inevitably will be, we hope that the government has 
available convincing evidence of a reasonable relationship 
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between drug use in the workplace and jeopardy to the safety 
of government personnel and property. 

9. Recommendations: 

The comments in this letter are directed solely to the random 
testing requirement. We have for some time had a program for 
pre-employment testing, for-cause testing, and safety­
sensitive position testing. We see no particular difficulty 
in implementing post-accident testing. Our labor unions have 
generally gone along with these programs. It is the random 
testing that creates the problem. Accordingly, we recommend 
that, with respect to random testing: 

(a) The random testing requirement be eliminated; or 

(b) Facilities with a mix of government and non-government 
work be exempted; or 

(c) The government obtain statutory authority to require 
random testing of each workforce engaged in the 
~anufacture of any product in interstate commerce; and 

(d) If random testing is to be required, include a pass-down 
clause. 

Very truly yours, 

s. D. Timmons 
Vice President, 
Business Affairs 
and General Counsel 

SDT:mh 



LYNN HAAS BltOOKSHIEit 

Ocm:nlmeDl BuliDcu Compliuce Officer 

Olin 

Defense Acquisition Regulations Council 
ATTN: Mrs. Linda W. Neilson, OUSD(A) 
3062 Defense Pentagon 
Washington, DC 20301-3062 

Dear Mrs. Neilson: 

September 18, 1992 

With reference to the proposed drug free work force rule FAR Case 91-12 
published July 23, 1992 in the Federal Register, it is the position of Olin Corporation 
and its subsidiaries, Rocket Research Company, Pacific Electro Dynamics and Physics 
International, that the rule should be withdrawn. 

While the goal of maintaining a work force free from the influence of unlawful 
drugs is an admiral one, and one that is supported by Olin and its subsidiaries, the 
proposed rule as drafted is overly broad, costly and interferes unnecessarily with the 
ability of management to make decisions related to its own work force. 

Provisions in the proposed rule that define "safety sensitive" to include a variety 
of work activities is overly inclusive in nature. There has not been a demonstrated need 
to include such a large number of manufacturing tasks in the definition. Additionally, 
the rule is unclear in its application to the numerous workers who may perform a 
myriad of tasks related to the "safety sensitive" activity but whose jobs are remote from 
those associated with actual performance of the product. 

The rule ignores the circumstances of each contractor with regard to the 
prevalence of drug use in both the work and local communities. Contractor 
management best knows the extent to which the illegal drug use is an issue in its 
facility. Rather than allowing those contractors to define their pool of workers eligible 
for random drug testing in response to these conditions, the proposed rule usurps such 
decision making authority and arbitrarily forces all contractors engaged in these 
activities to randomly drug test an enormous base of individuals. 

To require random drug testing of such a large pool of people will significantly 
raise contractors' --· and the government's -- costs. The requirement that NIDA 
guidelines be followed will also increase costs for many contractors. 

OLIN COilPOilATION • EAST ALTON, ILLINOIS 62024-117• 
TELEPHONE (618) 258-2782 • FAX (618) 258-lC* 
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The proposed rule also puts contractors in the untenable and unrealistic position 
of having to reopen labor agreements long since negotiated with bargaining unit 
employees. It further places Department of Defense contractors in the position of 
having to violate state law in order to comply with the the conditions of a U.S. 
Government contract. Any rule which forces contractors to make such a choice is 
inherently unfair and certainly ill advised. 

For the above stated reasons Olin and its subsidiaries urge the withdrawal of this 
rule and recommend that the existing (1988) rule remain in place. 

Sincerely, 

Lynn Haas Brookshier 

md 



Seattle 
Professional 
Engineering 
Employees 
Association 

September 1 0, 1992 

Mrs. Eleanor R. Spector 
Director of Defense Procurement 
The Pentagon 
Room 3E 144 
Washington, D.C. 20301-3000 

Dear Eleanor: 

15205 52nd Avenue South • Seattle, Washington • 98188 

Telephone 206/4.3.3-0991 • FAX# 206/248-.3990 

92-357 

Please refer to a letter dated July 23, 1992 to Mr. Donald J. Atwood from Mr. Daniel M. 
Mahoney entitled "Drug-Free Work Force." Also please refer to your letter to Mr. Daniel M. 
Mahoney, dated August 27, 1992. Your letter was a response to my letter to Mr. Atwood. 

When I received your August 27, 1992 letter I was surprised that our paths have crossed 
again·. When I wrote to Mr. Atwood about my union's concerns over the Drug Free Work 
Force Rule that the Department of Defense is currently reconsidering, I had forgotten all 
about my participation on the D.O.D. Advisory Committee on uncompensated overtime-- a 
committee which you chaired in 1989. 

The issues of overtime compensation for employees of defense contractors and a country 
wide drug testing policy for all defense contractor employees seemed to me to be so 
disparate that I think it is remarkable that my objections to both policies would end up on 
your desk, given the vastness of the Department of Defense bureaucracy. 

The above comments, Eleanor, are obviously completely irrelevant to the subject at hand. 
simply could not restrain from making them. 

In your August 27, 1992 letter you suggest that I submit written comments to you even if we 
are successful in arranging a meeting with Mr. Wermuth. I understand the value of such 
written comments, but at this particular point in time, since I have had no dialogue as yet with 
anyone from the D.O.D., the only comments I can make are very generalized. 

Although I have not talked with it's authors, I do find myself in harmony with the views 
expressed by Mr. Don Fuqua and Mr. James R. Hogg in a letter they sent to Mr. Atwood, 
dated April 27, 1992 under the letterhead, "Aerospace Industries Association, National 
Security Industrial Association." 

· Toll-Free from El•eren: 743-4752 • Toll-Free from Auburn: 939-8080 



Ms. Eleanor R. Spector, -2-
September 1 0, 1992, 92-357 

What the members of our union and other unions whose employees work at defense 
contractor companies find most objectional is the concept of total random testing. Our pulse 
of the people reflects the proposition that the union represented people can accept random 
testing for truly safety sensitive jobs. They cannot understand why everyone who works for a 
defense contractor in any kind of capacity should be forced to submit to drug testing on a 
random basis. 

Surprisingly, virtually no one we know of, either in management or among the ranks of non 
management employees, suggests that substance abuse is a significant problem at the 
companies where they work. 

As I noted in my letter to Mr. Atwood, The Seattle Professional Engineering Employees 
Association (SPEEA) spent many months negotiating a Drug and Alcohol-Free Work Place 
Program. These negotiations involved people, both from the management and union side, 
with outstanding expertise in all of the disciplines related to substance abuse and it's impact 
on the work place. They culminated in the preparation and signing of a letter of 
understanding. 

The program negotiated between SPEEA and The Boeing Company uses the "reasonable 
suspicion standard" to identity Boeing employees who must submit to a drug test. It has . 
become the company-wide plan for all Boeing Company employees, including those 
represented by unions other than SPEEA. 

It provides a detailed plan of action for the rehabilitation of employees who test positive on 
their initial test. It is a very humane program, and it has the definite advantage of being 
accepted by the employees without resentment since they had great input into it and since it 
clearly protects both the individual employees interests as well as the Boeing Company's 
interests. 

I attach with this letter the copy of the plan SPEEA has negotiated with Boeing. We at SPEEA 
are really quite proud of it, and we feel that many of it's components could well serve as a 
model for D.O.D.'s final regulation. 

In conclusion, I note that pursuant to your letter I have contacted the office of Mr. Michael A. 
Wermuth, and arrangements are being made for a personal visit with him. 

Since ly, 

~4 
Daniel M. Mahoney 
General Counsel 

DMM/mjr 

Enclosure: Boeing/SPEEA letter of understanding on Drug and Alcohol-Free Workplace 
Program. 
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LETTER OF UNDERSTAHPING 10. 

Subject: Joint Company - Union Drug ana Alcohol 
Depenaency Program 

The Company and the Union agree to continue the Joint Alcohol 
and Drug Dependency Program as an integral part of the 
Company's drug- and alcohol-free workplace objectives. As part 
of that program, the parties agree to establish a Joint 
Advisory Committee to: 

• Review the ~rug and alcohol segments of the Employee 
Assistance Program on a regular basis, and 

• Make recommendations on enhancing the effectiveness of 
those segments. 

This advisory committee will be composed of two Company 
representatives (including the Employee Assistance Program 
Administrator) and two Union officials. 

The parties further ~gree that their activities in support of 
Alcoholics Anonymous have been successful and that those 
activities should be expanded to include other self-help 
groups, such as Narcotics Anonymous and Cocaine Anonymous. In 
addition to the current support provided, the Company and the 
Union will. publicize the efforts of these self-help groups. 

This Letter of Understanding supercedes the Letter of 
Understanding dated November 16, 1986, and marked •Attachment 
s· to the parties• collective bargaining agreement that became 
effective December 2, 1989. 

Dated: 0~ 

SEATTLE PROFESSIONAL 
ENGINEERING EMPLOYEES 
ASSOCIATION 

159:DPK2 

2.."2.., 1990. 

THE BOEING COMPANY 

.... 
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LETTER OF UNDERSTANDING NO. 

SUBJECT: DRUG- ANP ALCOHOL-FREE WORKPLACE PRQGRAM 

The Company and the Union enter this Letter of 
Understanding to address the serious societal problem of drug 
and alcohol abuse. The Company and the Union affirm their 
joint obje~tive to achieve a drug- and alcohol-free workplace. 
To that end, the parties agree to a drug- and alcohol-free 
workplace program with these principal com~onents: a 
comprehensive employee assistance program emphasizing 
rehabilitation; employee awareness; training; and testing. 

A. Employee Assistance Program 

1. The Company has established and will continue to 
provide a comprehensive Employee Assistance Program (EAP). One 
of the major purposes of the program is to rehabilitate 
employees experiencing ~rug and alcohol problems through a 
professional assessment and referral service with follow-up 
counseling. The service will be provided by trained, 
professional counselors employed either by the Company or by an 
EAP company under contract with Boeing. 

' 2. Voluntary participation in the EAP may occur through 
referral (self, union, management, others). These employees 
will have their treatment monitored by the EAP and be subject. 
to follow-up counseling and testing by the treatment provider. 
If these employees experience a treatment failure within two 
years of their initial referral, they will receive a second 
rehabilitation opportunity. 

3. Mandatory participation in the EAP will be offered as 
an alternative to discharge to employees who have 
(a) experienced a treatment failure within two years of initial 
referral, (b) had a termination for attendance or performance 
problems held in abeyance, (c) violated Company rules on 
unauthorized possession or use of drugs or alcohol, or (d) a 
verified positive drug or alcohol test administered by the 
Company. Mandatory participants will be subject to the terms 
and conditions of the •Last Chance Memorandum• (attached 
hereto). Violation of any of the terms of the Last Chance 
Memorandum normally will res~lt in termination of employment. 

B. Employee Awareness 

1. The Company will establish a drug and alcohol awareness 
program designed to inform employees of the drug- and . 
alcohol-free workplace program, including opportunities for 
rehabilitation through the EAP, the dangers of drug .and alcohol 
abuse, and drug and alcohol testing. 

1SA:DPK2 
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2. The awareness program will disseminate the information 
through pamphlets, news articles, mailouts, video tapes, and 
other media. 

C. Training 

1. The Company will implement a drug- and alcohol-free 
workplace training program for its managers, medical 
professionals, and other selected employees. The training will 
be designed to: 

a. Identify the extent and impact of drug and alcohol 
use. 

b. Describe the principal federal legislation and 
regulations for a drug-free workplace. 

c. Identify the Company rules pertaining to drugs and 
alcohol and the appropriate action to be taken upon 
violation. 

d. Identify the principal componerits of the Drug- and 
Alcohol-Fr~e Workplace Program (rehabilitation, 
awareness, training, and testing). 

e. Explain the Employee Assistance Program, 
opportunities for rehabilitation, and the consequences 
of rehabilitation failure. 

f. Explain the facts of drug and alcohol testing 
accuracy and procedures, such as chain of custody. 

g. Enable participants to effectively apply observed 
and documented performance criteria and appropriate 
proce~ures in referring the employee to the Employee 
Assistance Program~ 

h. Enable participants to effectively apply observed 
and documented criteria typically indicative of drug 
or alcohol use and apply appropriate reasonable 
suspicion testing ;uidelines in referring employees to 
medical for medical observation and possible testing. 

;• 

i. Enable participants to apply appropriate 
post-accident testing guidelines in referring 
employees for testing. 

2. The training will not be ~esigned to teach participants 
to be substance abuse experts or professional counselors. 

1S4:DPK2 
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3. Union selected individuals, including but not limited 
to the Union's Executive Board, council representatives, and 
staff members, will be invited to participate in training. 

4. Whenever pr_acticable, Union selected individuals and 
Company managers will be trained·together. 

D. Drug and Alcohol Testing 

1. The Company will implement a ~rug a.nd alcohol testing 
program designed to deter abuse and to provide a means for 
early identification, referral for treatment, and 
rehabilitation Qf employees with abuse problems. 

2. The Company will at all times comply with its policy 
and procedures and with applicable government regulations 
designed to safeguard the accuracy and reliability of drug 
testing and to protect the confidentiality of those tested. 
Specifically, the Company will follow applicable regulations 
(49 C.F.R. ·part 40, •Procedures for Transportation Workplace 
Drug Testing Programs•) covering the following: 

lS.C:DPK2 

a. Collection procedures, including strict chain of 
custody to prevent mislabeling or alteration of urine 
samples and to account for the integrity of each 
sample from the point of collection to final 
disposition; 

b. Use of a United States government certified 
laboratory with state-of-the-art testing 
methodologies, including confirmation testing using 
gas chromatography-mass spectometry instrumentation; 

c. Testing only for substances required by the 
regulations and for ~hich the laboratory has been 
certified by the United States ;overnment, using 
;overnment mandated cutoff and confirmation levels; 

~. Undertaking a quality.assurance and quality 
control program ~esigned further to ensure laboratory 
testin; accuracy; 

e. Periodic inspe~tions of the laboratory; 

f. Employment of qualified medical review officers 
(MRO) who are licensed physicians with knowledge of 
substance abuse disorders and with the medical 
training to interpret and evaluate a positive test 
result, medical history, and other relevant data for 
the purpose of verifying positive results and making 
return-to-work recommendations; 
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g. Giving the employee an opportunity to provide a 
legitimate, alternative medical explanation for the 
result. Should such an explanation be provide~, the 
test result will be reported as negative; 

h. Providing the. employee an oppor~unity, within 60 
days of being notified of a positive result, to retest 
the original specimen, at the employee's expense, at 
the same or another United States government certified 
laboratory. The Company will reimburse the employee 
for said expense if the retest result is n~gative. 
That portion of the original specimen not subjected to 
the testing process will be placed in proper storage 
and retained by the laboratory in case subsequent 
testing is requested or required. 

i. Ensuring confidentiality of test results, of 
information provided by the employee to the MRO, and 
of employee participation in the EAP in accordance 
with existing Company policy and the federal 
regulations; and 

j. Retaining all confirmed positive specimens at the 
laboratory for at least one year in accordance with 
the federal regulations. 

3. Alcohol testing will be conducted using breath 
samples. The instrument shall be approved by the Department of 
Transportation as an evidentiary breath testing device and used 
only by trained operators. An employee may request, at his 
expense, that a blood sample also be collected and analyzed for 
alcohol. The Company will reimburse the employee for said · 
expense if the blood test result is negative. For alcohol 
testing, levels at or above .04 percent blood alcohol content 
will be considered positive. 

4. The Company will con~uct employee testing under the 
following circumstances: 

1S4:DPK2 

a. Reasonable suspicion drug and alcohol testing 
covering all employees. •Reasonable suspicion• means 
there is information that would cause a reasonable 
person to believe that an employee has used or is 
impaired by alcohol or drugs. The Company will use 
the following standards promulgated by the federal 
vovernment (Department of Health and Human Services) 
to determine when testing may be appropriate: (1) 
direct observation of drug or alcohol use or 
possession on Company premises or while on Company 
business; (2) signs of impairment, such as difficulty 
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in maintaining balance, slurre~ speech, abnormal or 
erratic behavior, or •pparent inability to ~o assigned 
work in a safe or satisfactory manner; (3) an 
employee's arrest or conviction for a drug-related 
offense, or i~entification as the focus of a ~riminal 
investigation into illegal drug possession, use, or 
traffic; (4) information provided by (a) a reliable 
and credible source or (b) independently corroborated 
sources; or (5) newly discovered evidence that the 
employee may have tampered with a previous ~rug test. 

In a~dition, the Company will require that all 
information relied upon to initiate a reasonable 
suspicion test be documented prior to testing, that 
two designated individuals (at least one of whom has 
been trained as referenced in paragraph C.l) agree 
that testing is appropriate and sign required 
documentation, and that a trained medical professional 
concur for •observable behavior•-based testing (see . 
para. D.4.a.(2)). In the event a Company location 
does not have a staffed medical facility when the 
employee is escorted for review, a trained manager 
will determine whether the employee should be escorted 
to an off-premises medical facility for the required 
evaluation. 

b. Post-accident drug and alcohol testing or testing 
following a serious violation of a safety rule or 
standard, covering all employees. The Company will 
use the following standards to ~etermine when testing 
may be appropriate: (1) death or personal injury 
requiring immediate hospitalization or (2) violation 
of a safety rule or standard that endangers the 
employee or others to the potential of ~eath, serious 
bodily injury, or substantial property damage. The 
Company will also comply with post-accident testing 
standards set forth in applicable federal regulations 
that differ from the foregoing. 

c. Periodic drug testing for those employees required 
by United States Department of Transportation 
regulations to receive periodic me~ical certification 
verifying fitness for duty. The specimen will be 
collected as part of the physical examination. 

d. Random drug testing of designated employees as 
expressly required by the Unite~ States Department of 
Transportation. The Company will use neutral 
selection criteria to determine which of the 
designated employees will be tested. The Company will 
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comply with ran~om testing standards set forth in 
applicable Department of Transportation regulations. 

e. Follow-up drug and alcohol testing of all 
employees who (1) experience a treatment failure 
within two years of initial referral, (2) have a 
first-time verifie~ positive drug or alcohol test, (3) 
have a termination for performance or. attendance 
problems held in abeyance, or (4) violate a company 
rule on unauthorized possession or use of drugs or 
alcohol. 

f. Pre-assignment drug testing of employees selected 
to transfer into or otherwise perform in a position 
designated for random drug t~sting by United States 
Department of Transportation regulations. 

5. Refusal to (l) take a.test following adequate 
explanation of the consequences of refusal, (2) accept EAP 
referral from the MRO, (3) when required, accept EAP treatment 
recommendations, or (4) accept the terms and conditions of the 
Last Chance Memorandum, is considered insubordination and will 
result in ~iscipline, up to and including termination of 
employment. Failure to appear for testing without an excused 
absence is considered refusal to take a test. 

6. The employee's written consent shall be obtained prior 
to collecting either a breath or urine sample. 

7. For reasonable suspicion and post-accident testing 
only, the employee has the right to request the presence of a 
union representative at the collection site. The union 
representative shall not in any way interfere with or otherwise 
obstruct the collection process. The parties agree that the 
collection may be delayed a reasonable perio~, not to exceed 
thirty minutes, to await the arrival of the union 
representative. The .thirty-minute period will commence when 
the union, to include a union representative, is notified. 

8. Consequences of a Positive Test Result 

1S4:DPK2 

a. Ro employee wil~ be terminated because of a first 
verified positive test result. Instead, the employee 
will be required to submit to EAP evaluation and, if 
recommended, will have a one-time opportunity to enter 
a treatment program. Such employees remain subject to 
discipline, up to and including termination, for 
independent reasons. 
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b. An employee who has a second verified positive 
test result within three years of the first such 
result or on a Company-administered follow-up test 
conducted after that period, normally will be 
terminated from employment. 

Procedure Following a Positive Test Result 

a. An employee will not be removed from continuous 
pay status because of a drug or alcohol test result 
until the Medical Review Officer verifies the test 
result. An employee in a position designated for 
random testing may be administratively removed, with 
pay, pending the MRO review. 

b. As part of the verification process, the MRO will 
attempt, in accordance with applicable regulations, to 
contact the employee to determine whether an 
acceptable medical explanation for the confirmed 
positive result exists. The MRO will review in 
confidence any information provided by the employee. 
If the MRO determines there is an acceptable medical 
explanation for the positive test result, the result 
shall be reported as negative. 

c. After verification of a positive test result, the 
employee shall be placed on leave of absence for a 
maximum of five workdays so that an EAP assessment can 
be made. An appointment for an EAP assessment will be 
~ade. Failure to keep the appointment without an 
acceptable excuse will result in termination of 
employment. The employee may not be returned from the 
leave until an EAP evaluation is made and either (1) 
the EAP determines the employee needs no treatment and 
recommends return to work, or. (2) treatment is 
recommended and the employee accepts it and begins it 
as scheduled. 

d. The employee may not return to work until results 
on drug and alcohol tests administered by the Company 
are negative. 

( 

e. The employee is required to accept and comply with 
the terms of a Last Chance Memorandum. 

f. The employee is aubject to follow-up testing, as 
directed by the MRO, for Do less than 12 and DO more 
than 60 months following return to work. 
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10. The Union reserves the right to grieve and arbitrate 
the question of whether the Company's program is consistent 
with the terms described in this letter. 

Dated 0~ 
SEATTLE PROFESSIONAL 
ENGINEERING EMPLOYEES 
ASSOCIATION 

1S4:DPK2 

1 1990 

THE BOEING COMPANY 
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--~=---~--------------' (Name) 
----=-~~~----~~=------' has read and ~derstands thatz 

(Social Security No.) 

(1) In consideration of the Company's accommodation of .y substance use problem, I must 
adhere to the following terms and conditions& 

(a) I will auccessfully complete the required treatment program outlined in the 
Rehabilitation ~qreement and any amendments thereof. My participation in the 
treatment proqram is required and shall continue until the !AP determines that 
treatment ls no longer necessary. Any and all changes in the treatment program 
shall be in writing and coordinated in advance with the lAP. Any violat1on of 
this paragraph or of the terms and conditions of the treatment program shall be 
9rounas for immediate termination from the Company•• employment. 

(b) Any future absence from wort or other work-related problem (whether related to 
performance, conduct, or otherviae), directly or iDairectly caused by my 
violation of this memorandum; by druq or alcohol use since my return to work, 
or bf any need to be absent from work for further treatment, shall be grounds 
for ~mmeaiate termination from the Company's employment. 

(c) I will be sub~ect to unannounced follow-up drug and alcohol testing for a 
period to be aetermined by the Company's Medical Review Officer. I understand 
that a verified fOSitive teat result will be 9rounds for immediate termination 
from the Company s employment. 

(d) Boeing Medical personnel will be obligated to report to c~izant nanaqement 
any evidence of a violation of the terms and conaitiona of this memorandum. 

(e) The Union (if applicable) and I waive any right to challenge any termination 
pursuant to paragraphs (a), (b), or (c) through any court, arbitration, or 
other form of proceeding. . 

(f) This memorandum does not protect me from any dis~ipline, up to and including 
termination, on grounds not related to the matters addressed in paragraphs 
( a ) , ( b ) , and ( c ) • 

(g) These terma and conditions will remain in effect for a three-year period 
commencing on the date indicated below. 

(2) I am/am not (circle and initial) a Dember of a barqaining unit represented by a 
union. 

I do/do not (circle and initial) request union involve .. nt in this matter. 

( 3) TRESE TERMS AND CONDITIORS Ul !Fl'ECTIV! MHtlBEI 01 BOT THIS MEMORANDUM IS SIGNED 
BY THE EMPLOYEE. 

EMPLOYEE 

(I have read the above statement 
and received a copy of it) 

(Typed name) 

FOR Til! ORION 

(Type~ name) 

POl TilE COMPABY 

(Siqnature) 

,; 

-------------------------' 10 __ _ 



To: 

Subject: 

Suite 330 
4301 N. Fairfax Drive 
Arlington, Virginia 22203 
Tel: 703-276-1700 Fax: 703-276-1707 

Ms. Linda W. Neilson 
OUSD (A) 

August 31, 1992 

Defense Acquisition Regulations Council 
3062 Defense 
The Pentagon. 
Washington, DC 20301-3062 

Drug Free Work Force (DAR Case 88-083) 

On behalf of the Shipbuilders Council of America, the national trade association which 
represents American shipyards and suppliers of marine equipment and services, I wish to submit 
the following comments on the proposed revisions to the Defense Federal Acquisition Regulation 
Supplement interim rule for a Drug Free Work Plaee. 

Redundancy: 

What is seemingly overlooked is the fact that all responsible contractors recognize the 
importance of a Drug Free Work Place and its impact on productivity and profit. Accordingly, 
we believe that the need for either the proposed regulation or the interim final regulation now 
in effect is redundant. In this regard, the coverage of the Federal Acquisition Regulation (FAR) 
on the subject of Drug-Free Work Place is adequate and provides the contractor with the 
required flexibility for an effective program. Furthermore, adequate direction is now provided 
in the FAR on the responsibility of contractors; and when contractors are found deficient, a 
finding of non-responsibility can be made under the FA~ Regulations to eliminate contractors 
Liat ignore proper management of their companies with regard to maintaining a Drug-Free Work 
Place. 

Random Testing; 

Although the many thousands of responsible DoD contractors are diverse organizations 
with different needs, they all support a Drug Free Work Place policy. However, it is grossly 
inefficient to adopt a "one rule fits all" policy, without regard to a company's organizational 
structure which permits each contractor to tailor its program in a manner that optimizes costs, 
while at the same time ensuring that the ultimate goal of a Drug Free Work Place is met. 
Accordingly, we recommend that the proposed regulation and contract clause be carefully 
worded in order to permit the contractor to determine who should be tested and how many 
should be tested. By analogy, DoD statistics reflect that random testing of officers reveal a 

I 



much smaller incidence of drug abuse than among young enlisted personnel. Likewise, a 
company that dedicates extra resources to refming its employment screening process will result 
in a higher caliber of a work force and a lower likelihood of drug abuse. Such contractor 
initiatives often are more effective at accomplishing the Drug Free Work Place goal than random 
testing, and should be factored into an overall program that balances need with cost effective 
safeguards. 

·Testing: 

For initial testing, contractors should be permitted to use their own laboratories. To 
confirm positive tests, the contractor should be permitted to select any certified laboratory in 
order to control costs that invariably escalate when some certified laboratories are summarily 
excluded. In short, "certified" should be the only criteria. 

Cost: 

All costs associated with a mandated testing program should be specifically identified as 
an allowable cost under the Regulation. Furthermore, all litigation expenses assOciated with 
enforcing mandatory requirements should also be specifically identified as an allowable cost. 

Thank you for this opportunity to provide our comments which support a Drug Free 
Work Place while eliminating unnecessary costs that add no substantive value or additional 
safeguards that would preclude drug abuse by a work force that produces products or services 
for the Department of Defense, as well as for all commercial customers which expect and have 
every right to expect services or products to be provided in a drug free environment. 



September 8, 1992 

Defense Acquisition Regulations Systems 
3062 Defense Pentagon 
Washington, DC 20301-3062 

Attention: Mrs. Linda W. Neilson 

Subject: Regulatory Flexibility Act - DAR Case 88-083 

Reference: Federal Register Notice Dated 7/23/92 

Dear Mrs. Neilson: 

Spectra Diode Laboratories, Inc. 

80 Rose Orchard Way 
San Jose, CA 95134-1356 
(408) 943-9411 
FAX: (408) 943-1070 

Spectra Diode Laboratories, Inc. is a small business doing 'defense work with the U. S. 
Government. We find the proposed rule for a Drug Free Work Force to be an economic and 
administrative burden to our company. SOL proposes the Regulatory Flexibility Act be 
amended to state that small businesses with DoD contracts are excluded from compliance 
with this proposed rule. 

If you have any questions, please contact me. 

Sincerely, 

SPECTRA DIODE LABORATORIES, INC. 

John P. Melton 
Vice President, Business Operations 
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21 September 1992 

Defense Acquisition Regulations Council 
Attn: Mrs. Linda W. Neilson 
OUSD(A) 
3062 Defense Pentagon 
Washington DC 20301-3062 

Re: DAR Case 88-083 Drug Free Work Force 

An Amoco Company 

This ·letter is in response to the proposal to reinstate the 1 ~ Novcrnber 1991 Drug Free 
Work Force regulations at DFAR 252.223-7004. 

STI Optronics, Inc. (STI) is a small contract R&D company with about 100 employees. 
We are classified as a large con1pany because 'We are owned by An1oco Technology 
Company, even though their support or involvement in STI government contracts is 
minimal. STI perfonns R&D laser technology work for DoD, at a level of about SSM 
per ye.ar, primarily under cost-type contracts. These contracts often require the design. 
construction and/or test and evaluation of pre-prototype lasers. The deliverable for these 
programs is usually a paper report. 

Additionally, STI sells "l-IRL" and "Mirage'' lasers to govcrn1nent agencies, including 
DoD, for research purposes. These products are sold with warranty and other product 
tenns and conditions. We sell approximately fifteen to twenty such lasers to the 
government and government contractors each year. 

STI complies with the FAR Drug Free Workplace regulations. We have an effective EAP 
with a drug education program. We are concerned about the proposed implementation of 
the DFAR drug free work force regulations mandating random testing. We believe that 
the FAR provisions adequately protect DoD and ultimate laser users. 

We believe that mandatory random drui testing is not a useful n1ethod for handling 
defective design and/or product concerns. Through our en1ployee and supervisor training 
program, we put a priority on detection of impaired individuals. Employees suspected of 
ilnpaim1ent are referred to qualified professionals administering the EAP for asscss1nent 
and treatment. In this way, workers whose work has been affected due to alcohol abuse. 
emotional or family problems. or drug use can be detected and helped. 
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A person with an alcohol problem is as dangerous as a person with a drug probl~m. And 
our actual historical experience is that alcohol-related perfonnance problems are fat n1ore 
prevalent than drug related performance proble1ns. This regulation does not address the 
alcohol p;oblem because alcohol abuse is not subject to discovery through testing. 

Finally, if mandatory drug testing is such an issue that cost effectiveness is not of concern 
and DoD does proceed with mandatory random drug test rcquire1nents. then we request 
that you review the required testin& list for appropriateness, particularly: 

"(iii) Design. manufacture, test and evaluation, or maintenance of potentially 
dangerous equiprnent/materials/or applications (such as lasers, explosives, 
unstable chemicals or medical equipment with potentially life threatening 
consequences) ... " 

We have found that most serious hazards involving lasers are posed by user 
carelessness or neglect, not by defects in design, manufacture or testing. It is the 
inappropriate or unsafe use of a properly functioning research laser that causes laser 
injuries. These products are not like automobiles or n1edical equipn1ent~ for instance, in 
that improper functioning due to design or production-related defects will almost never 
result in incurred haz.ard to the user. A laser is most hazardous when it is functioning 
properly. Therefore, we believe that your listing is unnecessary, and that it should be up 
to DoD buyers to determine on a case by case basis whether the clause should be 
included. The inclusion of all lasers wich explosives, unstable chen1icals and medical 
equipment in the definition of "potentially dangerous equipment/materials/or applications" 
is technically unjustified. 

STl, like other companies with whom we have talked about this problem, will implement a 
mandatory testing program if so required. llowever, it will not help us to provide safer 
products or services to DoD, but it will cost both STI and the government. 

Thank you for your consideration. 

Sincerely, 

Suzanne Matsen 
Director of Contracts 

cc: Dr. Ewing, STI President 
EAP Comn1ittee 

~---~·~------------



TRmPR~BHI~ 
TAMPA SHIPYARDS INCORPORATED 

P. 0. BOX 1277 • TAMPA. FLORIDA 33601 • (613! 247-1163 

August 26, 1992 

Defense Acquisition Regulations Council 
Attn: Mrs. Linda W. ·Neilson, OUSD (A) 
3062 Defense Pentagon 
Washington, D.C. 20301 - 3062 

RE: DAR Case 88-083 
Navy Random Drug Testing Requirements 

Dear Mrs. Neilson, 

Tampa Shipyards, Inc. supports the ~roposed DOD requirements for random drug 
testing in it's acquisition regulations. 

We believe that random testing would be an effective, efficient, and economical 
y to achieve a truly drug free workplace. 

e requirement should be extended to sub-contractors at all tiers.as well. 

Very Truly Yours, 

~~~ 
Fred Turner 
Director of Labor Relations 

THE AMERICAN SHIP BUILDING COMPANY 



, . 
International Brotherhood of 
Electrical Workers. Local1 08 

Un~ed Brotherhood of Carpenters 
and Joiners of America. Local140 

Brotherhood of 
. Iron Shipbuilders. 

hs. Forgers and Helpers. 
807 

Tampa Metal Trades Council Brotherhood of Painters and 
Allied Trades. District Council 66 

International Association of 
Sheet Metal Workers. Local15 

{AFL-CIO} Construction Shipyard and 
General Laborers, Local 1207 

International Association of 
Machinists and Aerospace Workers. 
Local570 United Association of Journeymen 

Plumbers and Steamfitters of 
America and Canada, Local 726 August 23, 1992 International Union of 

Operating Engineers. Local 925 

From: Subje~ts 
Bob Betterton Random Drug Testing DAR case 88-083 

United States Navy Contract 
Procurement Language 

President 
c/o I.A.M.& A.W. Lodge 570 
4020 BOth Averiue North 
Pinellas Park,Florida 34665 

To: 
The Defense Acquisition Regulations Council 
Attn: Mrs. Linda w. Nelson, OUSD (A) 
3062 Defense Pentagon 
washington D.C. 20301-3062 

r Council, 
It is ·our opinion and belief that the drug-free work force clause of 

ptambsr 1988 should NOT be changed to accommodate randon drug testing 
for the following reasons: 

1.) It~is a unreasonable and unacceptable invasion of privacy.(ie: 
body fluids) 

2.) It is unfair to force the added financial burden on employers 
particularly at this time,when most if not all shipyards in 
the United States are struggli~g to survive a dormant market.·in 
repairs and new ship construction. 

3.) It has never been determined that a problem of drug abuse is at 
a level in our shipyards (ier The American Ship Building co., 
Tampa Shipyards Inc.)that warrants random vs. probable cause. 

4.) It is our intention to see money spent that we as -the work force, 
in partnership with our management,have determined to be real 
problems and a threat to our health and safety. 

In conclusion,we feel _that it would be a perfidious act for any 
agency or department of the United States Government to mandate randon 
drug testing to private shipbuilding·and repair yards. 

sze~ 
Bob Betterton 



International Brotherhood of 
Electrical Workers, Local1 08 

Un~ed Brotherhood of Carpenters 
and Joiners of America. Local140 

Brotherhood of 
, Iron Shipbuilders, 

miths, Forgers and Helpers, 
Local807 

Tampa Metal Trades Council Brotherhood of Painters and 
Allied Trades, District Council66 

(AFL-CIO) Construction Shipyard and 
General Laborers, Local1207 

International Association of 
Sheet Metal Workers, Local15 

United Association of Journeymen 
Plumbers and Steamfitters of 
America and Canada, Local 726 

From: 
Bob Betterton 
President 

August 23, 1992 

c/o I.A.M.& A.vl. Lodge 570 
4020 BOth Avenue North 
Pinellas Park,Florida 34665 

To: 

Subjects 

International Association of 
Machinists and Aerospace Workers, 
Local570 

International Union of 
Operating .Engineers, Local925 

Random Drug Testing DAR case 88-083 
United States Navy Contract 
Procurement Language 

The Defense Acquisition Regulations Council 
Attn: Mrs. Linda w. Nelson, OUSD (A) 
3062 Defense Pentagon 
~lashington D.C. 20301-3062 

r Council, 
It is our opinion and belief that the drug-free work force clause of 

September 1988 should NOT be changed to accommodate randon drug testing 
for the following reasons: 

1.) It,is a unreasonable and unacceptable invasion of privacy.(iet 
·body fluids) 

2.) It is unfair to force the added financial burden on employers 
particularly at this time,when most if not all ·shipyards in 
the United States are struggling to survive a dormant market .. in 
repairs and new ship construction. 

3.) It has never been determined that a problem of drug abuse is at 
a level in our shipyards (iet The American Ship Building co., 
Tampa Shipyards Inc.)that warrants random vs. probable cause. 

4.) It is our intention to see money spent that we as the work force, 
in partnership with our management,have determined to be real 
problems and a threat to our health and safety. 

In conclusion,we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate randon 
drug testing to private shipbuilding and repair yards. 

sz~ 
Bob Betterton 



International Brotherhood of 
Electrical Workers, Local 1 08 

Brotherhood of Tampa Metal Trades Council 

Un~ed Brotherhood of Carpenters 
and Joiners of America, Local 1 40 

Brotherhood of Painters and 
Allied Trades, District Council66 , Iron Shipbuilders, 

hs, Forgers and Helpers, 
Local807 (AFL-CIO) Construdion Shipyard and 

General Laborers, Local 1207 
International Association of 
Sheet Metal Workers, Local 1 5 

United Association of Journeymen 
Plumbers and Steamfitters of 
America and Canada, Local 726 

From.: 
Bob Betterton 
President 

August 23, 1992 

c/o I.A.M.& A.vl. Lodge 570 
4020 BOth Avenue North 
Pinellas Park,Florida 34665 

To: 

Subject a 

International Association of 
Machinists and Aerospace Workers, 
Local570 

International Union of 
Operating Engineers, Local 925 

Random Drug Testing DAR case 88-083 
United states Navy Contract 
Procurement Language 

The Defense Acquisition Regulations Council 
Attn: Mrs. Linda w. Nelson, OUSD (A) 
3062 Defense Pentagon 
washington D.C. 20301-3062 

r Council, 
It is our opinion and belief that the drug-free work force clause of 

September 1988 should NOT be changed to accommodate randon drug testing 
for the followina reasons: · 

1.) It ,is a~ unreasonable and unacceptable invasion of privacy.(ie: 
body fluids) 

2.) It is unfair to force the added financial burden on employers 
particularly at this time,when most if ·not all shipyards in 
the United States are struggling to survive a dormant market. in 
repairs and new ship construction. . 

3.) It has never been determined that a problem of drug abuse is at 
a level in our shipyards (ie: The American Ship Building co., 
Tampa Shipyards Inc.)that warrants random vs. probable cause. 

4.) It is our intention to see money spent that we as the work force, 
in partnership with our management,have determined to be real 
problems and· a threat to our health and safety. 

In conclusion,we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate randon 
drug testing to private shipbuilding and repair yards. 

sz~ 
Bob Betterton 



lnt;r~ational Brotherhood of 
Electrical Workers, Local1 08 

Un~ed Brotherhood of Carpenters 
and Joiners of America, Local 140 

Brotherhood of 
Iron Shipbuilders, 

miths, Forgers and Helpers, 
Local807 

Tampa Metal Trades Co.uncil Brotherhood of Painters and 
Allied Trades, District Council66 

(AFL-CIO} Construdion Shipyard and 

International Association of 
Sheet Metal Workers, Local15 

United Association of Journeymen 
Plumbers and Steamfitters of 
America and Canada, Local 726 

From: 
Bob Betterton 
President 

August 2.3, 1992 

c/o I.A.M.& A.vl. Lodge 570 
4020 80th Avenue North 
Pinellas Park,Florida 34665 

To: 

Subjects 

General Laborers, Local1207 

International Association of 
Machinists and Aerospace Workers. 
Local570 

International Union of 
Operating Engineers, Local 925 

Random Drug Testing DAR case 88-083 
United States Navy Contract 
Procurement Language 

The Defense Acquisition Regulations Council 
Attn: Mrs. Linda w. Nelson, OUSD (A) 
3062 Defense Pentagon 
washington D.C. 20301-3062 

r Council, 
It is our opinion and belief that the drug-free work force clause of 

September 1988 should NOT be changed to accommodate randon drug testing 
for the followincr reasons: 

1.) It ,is a-unreasonable and unacceptable invasion of privacy.(ie: 
body fluids) 

2.) It is unfair to force the added financial burden on employers 
particularly at this time, when most· if not all shipyards in 
the United States are struggling to survive a dormant market.·in 
repairs and new ship construction. 

3.) It has never been determined that a problem of drug abuse is at 
a level in our shipyards (ier The American Ship Building co., 
Tampa Shipyards Inc.)that warrants random vs. probable cause. 

4.) It is our intention to see money spent that we as the work force, 
in partnership with our management,have determined to be real 
problems and a threat to our health and safety. 

In conclusion,we feel that it would be a perfidious act for any 
agency or department of the United States Government to mandate randon 
drug testing to private shipbuilding and repair yards. 

Since ref/; 
~~ 

Bob Betterton 



3M Government R&D Contracts 

3M Center Bldg. 224-28,25 
St. Paul. MN 55144-1000 
612/733 1110 

3M 
August 14, 1992 

Mrs. Linda W. Neilson, Procurement Analyst 
Defense Acquisition Regulations System 
3062 Defense Pentagon 
Washington, DC 20301-3062 

SUBJECT: Proposed FinaJ Rule on Drug-Free Work Force 

Dear Mrs. Neilson: 

Thank you for the opportunity to comment on the proposed final rule on the requirement for 
a drug-free work force. It is our opinion the proposed final rule is so much more 
burdensome, so much more costly to implement, so much more apt to lead to law suits, and 
so much more likely to discourage the sale of commercial products to the Government that it 
should be abandoned and the interim final rule published September 28, 1988 should be 
adopted as the final rule. 

The bases for this opinion include the following: 

• 

The proposed rule greatly expands the types of employees subject to its 
requirements. While the 1ntenm rule applies only to employees granted access to 
classified information and employees in other positions that the contractor 
determines involve national security, health or safety, or functions requiring a high 
degree of trust and confidence, the proposed rule requires random drug testing of 
all employees whose duties can reasonably be expected to affect health, safety, or 
national security. The new language will undoubtedly lead to disputes as to which 
employees are covered by the proposed rule; it will greatly increase the number of 
employees tested; and it will, therefore, be much more expensive to implement. 
Such results run directly contrary to the Administration's goals to reduce regulatory 
burdens as documented in the President's moratorium on new regulations, to 
eliminate budget deficits, and to assist U.S. companies to be more competitive in 
the global marketplace. 

The interim rule states that its requirements pertaining to drug testing programs do 
not apply if they are inconsistent with an existing collective bargaining agreement. 
The proposed rule is silent on this matter. Such silence may result in contractors 
having to attempt to reopen existing collective bargaining agreements, and that 
action may lead to costly labor disputes. Failure to negotiate union bargaining 
agreements which are consistent with the proposed rule may prevent companies 
from receiving contracts. 

The interim rule refers to the ·Mandatory Guidelines for Federal Workplace Drup 
Testing Programs,· (53 FR 11980 (April11, 1988)), issued by the Department o 
Health and Human Services, merely as a source for identifying the illegal drugs a 
contractor rrust test for. However, the proposed rule requires that a contractor's 
drug testing program ·shall conform• to those Mandatory Guidelines. Thus the 
proposed rule appears to mandate compliance with all of the very specific 
requirements of the Guidelines, including requirements that the designated collection 
.site be ·secure,· that chain of custody standardized forms executed by authorized 
collection site personnel be used upon receipt of specimens, that toilet bluing 
agents be used and no other source of water, etc., etc. 
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While the interim rule gives a contractor flexibility in devising a testing program, the 
proposed rule imposes very specific, very rigid requirements on contractors. This 
will make the devising and Implementing of a testing program unnecessarily costly. 

The proposed rule introduces a requirement, not found in the interim rule, that a 
contractor must obtain a Contracting Officer's approval before permitting an 
employee to return to work in a sensitive position on a DoD contract following a 
violation of DoD's drug policy or a criminal drug statute. This requirement conflicts 
with established statutes, regulations, personnel practices, and labor agreements 
and will result in unnecessary costs in its implementation. 

In DFARS Section 223.7504 of the interim rule, it is stated explicitly that the clause at 
DFARS 252.223-7500 is not to be included in contracts for commercial or commercial­
type products, other than contracts involving access to classified information. That 
provision has been deleted from the proposed rule. Instead the proposed rule 
provides that the proposed clause shall be used in all contracts that require 
contractor employees to perform in sensitive positions, and the definition of 
"sensitive positions" has been broadened so much in the proposed rule that many 
contracts for commercial or commercial-type products will be subject to the 
requirements of the proposed rule. This will necessitate drug testing of additional 
people at additional cost, which will make U.S. products less competitive. 

It may be difficult or impossible to segregate from a contractor's established line for 
production of commercial products those particular items of such products that are 
sold to the Government. A contractor faced with the possibility of becoming less 
competitive in commercial sales because of the costs of drug testing may decide not 
to make any future sales to the Government. 

For all of these reasons, we recommend that the proposed rule be abandoned and the 
interim rule made the final rule. 

If you have any questions on these matters, please do not hesitate to call on me. My 
telephone number is 612-733-6723. 

Si~ 
~e1c. Spren 
Operations Mana er 

RCS/bjf 
F:20814.bjf 
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Defense Acquisition Regulations Council 
ATTN: Mrs. Linda W. Neilson, OUSD(A) 
3062 Defense Pentagon 
Washington, DC 20301-306:2 

Re: DAR Case 86-0h3 

OFFICE OF THE PRESIDE\:T 
Employ('(' & Labor Relations 
300 Lakeside Orin> 
Oakland. California Q~6 1 2-1:-::.o 

September 21, 1992 

Department of Dtfense Drug-Free Work Force Proposed Rule 

Dear Mrs. Neilson: 

The University of California welcomes the opportunity to comment on the proposed drug­
free work force rule in the Federal Register of July 23, 1992. This rule requires that the 
University include in its contracts with DOD use of the clause at 225.223-7004, Drug-free 
Work Force, which directs contractors to institute and maintain a program for achieving a 
drug-free work force, including, at a minimum, random drug testing of employees in 
sensitive positions. The University has responded previously to this interim rule on 
September 15, 1988, a copy of which is attached. 

The University of California is seriously concerned about the proliferation of regulations on 
substance abuse being issued by the Federal government and their impact on the faculty and 
staff of the University. Employees subject to these regulations are covered by either 
personnel policies or collective bargaining agreements that apply to other employees 
throughout the University system. This proposed rule would require the University to treat 
employees covered by the same policies differently on the basis of funding source and is 
inconsistent with the lJniversity's philosophy of employee relations. This is so because a 
limited number of staff on DOD funds would be tested, whereas staff in identical job 
classifications and not on DOD funds would not be tested. 

The University is in full compliance with the Drug-Free Workplace Act of 1988 and believes 
that it is unnecessary to mandate drug testing for its employees. University employees are 
public employees and as such are vested with certain job rights, and although the DOD 
regulation states that the contract clause takes precedence over any State and local laws, the 
California Constitution protects the privacy of all citizens in this state and would serve as a 
formidable basis for legal challenge. 

The University does not believe that its employees working under DOD contracts are 
engaging in the illegal use of controlled substances or endangering health, safety, or the 
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Mrs. Linda Neilson 
September 21, 1992 
Page 2 

national security. However, in the event such an act would occur, the University has 
personnel policies, including substance abuse policies, to deal with these situations. More 
importantly, in order to establish a basis for drug testing, the University believes that a 
nexus between the position held by the employee and the necessity for testing must be 
established. 

The University is concerned about the scope of this proposed rule and the overly broad 
definition of "sensitive position" and offers the following comments in addition to those 
enumerated in our letter of November 28, 1988: 

• The definition of "sensitive position" refers to employees having duties "involving" a 
number of activities. The term "involving" is ·expansive so as to apply to an 
individual only peripherally engaged in any of the activities identified, including 
anyone who is engaged in some aspect of a shipment of chemicals. Further, it 
assumes that the theoretical harm that could result from the employee's mishandling 
of his or her duties justifies drug testing of all such employees without consideration 
of whether the contractor has actually had such an experience. 

Similarly, the phrase "design, manufacture, test and ev.aluation, or maintenance of 
aircraft, vessels, vehicles, heavy equipment, ... potentially dangerous 
equipment/materials/or applications (such as lasers, explosives, unstable chemicals, or 
medical equipment with potentially lifethreatening consequences ... " is too broad 
and fails to legally establish a nexus between the employee's job responsibilities and 
the requiremt:.nt for random testing. The numbers of employees subject to testing 
should be limited through the development of definitions for terms such as "heavy 
equipment", "toxic materials", "unstable chemicals" and "medical equipment with 
potentially life-threatening consequences." 

The actual, past experiences of the contractor in endangering health, safety, or 
national security should be a factor in determining whether preventing such future 
occurrences through drug testing is needed. To allow such reasonable consideration, 
the current regulation at 252.223-7004 (September 1988) should be continued, 
allowing the contractor to determine, based on actual experience, which job 
classifications at which locations and on which projects constitute sensitive positions. 

• "Access to classified information" requires clarification and definition. It is 
conceivable that "access" could be interpreted to reach any and all employees who 
handle classified information, including mail carriers and clerical staff as well as 
people who have clearances who have never received any classified information. The 
definition should be narrowed so as to apply only to those employees with direct 
access to classified information and who have the potential to significantly impact the 
national security. 



Mrs. Linda Neilson 
September 21, 1992 
Page 3 

It is my understanding from talking with Steve Slavsky on September 15, 1992 that this 
contract clause is applicable only to prime contracts and not to grants or subcontracts. 
Further, it applies only to employees who are working directly on the contract, which would 
exclude any other University employees whose work may impact indirectly or tangentially on 
the work of the contract. Therefore, I recommend that a definition of "employee" be 
included which states that "an employee is one who is directly engaged in the work being 
contracted for by the DOD in this contract and whose duties could reasonably be expected 
to significantly impact on the work of the contract". 

Because the University environment and the work performed for the DOD is so unique and 
different from that of a commercial contractor, we must have flexibility in implementing this 
regulation if it is not possible to exclude the University entirely. In summary, the 
University strongly recommends that the DOD use the September 1988 version of this 
clause as a starting point, thereby allowing the contractor to determine the appropriate 
action necessary for creating a drug-free workforce based upon actual experience. 

We hope that these comments, along with our November 1988 comments, will be considered 
in the finalization of the regulation and that the DOD will seriously weigh the costs of 
implementing a nationwide random testing program for all DOD contractor employees 
against the benefits that it hopes to derive. It should be mentioned that some University 
faculty may refuse to perform work for the DOD, if drug testing is a condition of the award. 

Sincerely, 

~~~/ 
Attachment 

cc: President Gardner 
Senior Vice President Brady 
Acting Senior Vice President Schwartz 
Assistant Vice President Levin 
Assistant Vice President Switkes 
Director Kramp 
Director Mears 
Personnel Managers 
University Counsel Canning 

Assistant Director--
Employee Relations Programs 
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Defense Acquisition Regulatory Council 

OFFICE OF TilE PRESIDE~T 

BER~ELEY. CALIFOR~l:\ 9472ll 

Nu~ember 28, 1988 

ATTN: Mr. Charles W. Lloyd, Executive Secretary 
DAR Council 
ODASD(P)/DARs 
c/o OASD, P&L (MRS) 
Room 3D139 
The Pentagon 
washington, DC 20301-3062 

Reference: DAR Case 88-83 

Dear Mr. Lloyd: 

The University of California welcomes the opportunity to comment 
on the interim drug-free workforce rule in the Department of 
Defense Federal Acquisition Regulation Supplement, published in 
the Federal Register of September 28, 1988 and referenced above. 

We prefer that the DOD and all Federal Agencies move deliberately 
and uniformly on this sensitive topic. We support the type of 
regulatory approach embodied in the Omnibus Drug Bill of 1988 (HR 
5210), which requires the Office of Federal Procurement Policy to 
coordinate government-wide regulations in support of a drug-free 
workplace in lieu of Agencies and Departments acting 
independently to issue their own regulations. Such a coordinated 
approach is essential in order to avoid duplication, 
proliferation, and conflicting implementing regulations. This 
approach would allow for more considered judgment in developing a 
regulatory consensus in this sensitive.and litigious area. 

We believe that implementing the interim rule at this time is 
premature. Many of the drug-testing requirements of the interim 
rule could well prove to be unconstitutional under either the 
u.s. Constitution or the California Constitution, or both. There 
are several cases currently before the u.s. Supreme Court 
involving drug-testing issues which may require substantial 
revision of the DOD rule if the rule is finalized prematurely. 
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Defense Acquisition Regulatory Council 
November 28, 1988 
Page 2 

If, despite these concerns, the DOD decides to proceed 
independently, the University urges certain minimum revisions to 
the-rule before it is finalized. See Attachment. · 

The requested revisions are intended as clarifications. 

1. The definition of employee in a sensitive position refers to 
having been granted access to classified information. We 
have added the notion of actually having received classified 
information. This addition addresses the case where persons 
with clearances may never receive classified information 
because they do not have a need to know. 

2. The proposed .contract clause is to be included in contracts 
"involving access to classified information." Not 
infrequently there are cases involving university faculty 
where they do not do classified work on their campus but may 
need to have access to a classified DOD facility to obtain 
unclassified raw data for their research. It would not be 
appropriate for the proposed rule or the clause to be 
applied in this case. We are concerned that the proposed 
clause not be mechanically and blindly applied . Therefore, 
this revision provides for the contracting officer to make 
determinations before the clause is applied. 

3. The interim rule excludes application of the clause to work 
performed in whole or part outside of the United States. 
The vast majority of research performed at Universities is 
unclassified. We believe it is appropriate to add 
unclassified research to the nondomestic exclusion. It is 
also consistent with the practice of many Universities to 
not perform classified research. 

4. The interim rule appears to require a form and scope of 
drug-testing whi~h is not constitutionally certain at this 
time. Two revisions are in response to ihis status. 

5. The interim rule specifies considerations which a contractor 
may review as part of determining ~n appropriate testing 
program. We have added the level of the security clearance 
as a consideration to reflect varying levels of importance. 



Defense Acquisition Regulatory Council 
November 28, 1988 
Page 3 

reiterate our strong preferences that the DOD interim rule be 
coordinated with the OMB effort to implement the Qmnibus··Drug 
Act, and not be issued prematurely before the u.s. Supreme Court 
opines on several current testing cases. 

Attachment 

Sincerely, 

David F. Mears 
University Contracts and Grants 

Coordinator 

cc: Senior Vice President Frazer 
Senior Vice President Brady 
Vice President Baker 



ATTACHMENT 

RECOMMENDED REVISIONS IN TEXT OF PROPOSED INTERIM RULE 

., 

Subpart 223.7502 Definitions: 

Amend the definition of "Employee in a sensitive position" as 

follows: 

"Employee in a sensitive position," as used in this subpart, means 

an employee who has been granted access to and has actually received 

classified information;" 

Subpart 223.7504 Contract Clause. 

Revise subparagraphs (a) and {b) as follows: 

(a) All contracts involving access to classified information 

when the contractina officer specifically determines that inclusion of 

the clause is necessary for reasons of national security; or 

(b) Any other contract when the contracting officer specifically 

determines that inclusion of the clause is necessary for the purpose of 

protecting the health or safety ... " 
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Amend (c) as follows: 

(c) This clause does not apply to a contract, or to that part of a 

contract, that is to be performed outside of the United Sta~es, its 

territories, and possessions, except as otherwise determined by the 

contracting officer, or to contracts or subcontracts the purpose of 

which is to perform unclassified research. 

Section 252.223-7500 Drug-free work force, Contract Clause text 

k~end the clause portions identified as follows: 

{a) Definitions. 

"Employee in a sensitive position," as used in this clause, means 

an employee who has been granted access to and has actually received 

classified information: ... " 

(c)(4) Provision for identifying illegal drug users, ifie±~ai~~ 

which may include testing on a-ee~ere±lea-aae-ea~e£~±ly-meai~erea an 

individual, for cause basis~--Em~leyee-er~§-~es~ia§-~re§~ams-sha±±-be 

e::d:ab±ishea taking into account the following: 

{i) The Contractor shall may establish a program that provides for 

testing for the use of illegal drugs by employees in sensitive 

positions. The extent of and the criteria for such testing shall be 

determined by the contractor based on considerations that include the 

- 2 -



nature of the work being performed under the contract, the employee's 

duties, the efficient use of Contractor resources, and the risks to 

public health, safety, national security including the level of an 

employee's security clearance that could ... " .. 

- 3 -



(RE&F-AM) 

DEPARTMENT OF DEFENSE 
WASHINGTON HEADQUARTERS SERVICES. 

WASHINGTON, DC 20301-1155 

Sff 18. 

MEMORANDUM FOR DEFENSE ACQUISITION REGULATION COUNCIL, 
ATTN: LINDA NEILSON; OUSD(A) 

SUBJECT: DAR case 88-083 

We have reviewed the interim rule regarding the Drug-Free 
Work Force which was republished in the Federal Register on July 
23, 1992. Please consider the following comments: 

(i) Although paragraph 223~570-3 (b) (1) of 
the rule finalized_on November 27, 1991 specifically 
exempted contracts below the small purchase threshold, 
the interim rule has no such exemption. 

(ii) Paragraph 223.570-4 (a) of the interim 
rule states that the clause is required in "all 
solicitations and contracts." Exceptions are cited 
only in the cases of solicitations or contracts for 
(b) (1) commercial or commercial-type products or (b) (2) 
performance or partial performance outside the U.S. 
Since the FAR definition of contracts includes purchase 
orders (see FAR 2.101), the implication is that use of 
the clause is applicable to small purchases under the 
interim rule. 

(iii) We believe that the security and safety 
circumstances identified in subparagraphs 223.570-4 
(a) (1) and:•(2) of the interim rule, justify the use of 
the clause regardless of the dollar amount of the 
contract. If a contract involves handling of toxic 
chemicals, acce~s to explosives, high voltage 
electrical systems, access to classified information, 
complex and potentially dangerous machinery or weapons, 
etc., we beli~ve the Contracting Officer should be 
authorized to include the clause on an optional basis 
for contracts under the small purchase limita-tion. 

If you have amy questions regarding this matter please 
contact Stephen Zvolensky at (703) 693-3768. 

' 

Lawrence J. , Director 
Acquisition Management and 

Oversight Office 

/" 


