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{End of zisuset

S2243=7 Changs in Rates or Terms and -
Cooaitions ot Service tar Unreguiated
Suopiers, .

As prescioed ia 31.0671dL wnsert a
clanse suostancaily (e same as we
{ollowarsg:

Changs in Rates or Terms and Canditions of
Servics {or Careguwiated Suppiiers (Datay

@) After {insert da+ei. =rber party may
requarst a cnange 1A r34e3 ar terms aad
conditines of service. ulliess otherwisa
prowdad in this caszact B0t partias agres
lo enter ia negouwiions concerning sucn
ckanges upon recaipt of written request
dewiling the proposed change and speafying
the reasons Jor ‘he proposed cianges.

(b) The effective date of any change shall
be as agreed to oy the pardes. The Cantractor
hereOy represents and warmnts that the ratas
30 negotared wii not be in excess of
publisited amd unpebiisited rates charged to
any ocer customer of tre same cass under
similar teeras and conditions of zse amd
service.

{¢) The failure of the parties to agree ugon
any caange after a reasonabie pertod of tirme.
shall be a dispute under the Disputes clause
of this contract

(d) Any c3anges a;reed ta rates, terms, or
conditions as a resuit of such negotiations
saall be made a part of this contract by the
issuance of a contract modificadon.

(End of clause)

52231-3 Connection Charge.

As prescribed in 41.0077e), insert a
clause substantially the same as the
following:

Connectiog Chargs (Date)

(a) Giarze. [n consideration of the
Caarractor furnisaing and instailing at its
expense the jew connecnon facilities
descnibed hermint. the Covernment shail puy
the Caatractor a connecnion caargs. The
2ayment snail be in (ne Jorm of progress
payments. agvance faytzents or as & lump
sum. as agreed to ov the partes and as
perzutted by appiicadie law. The total
amount payaoie snail be esther ‘he estimuted
cost of S o8 the agreed to saivage
value of S 37 the actuai cost less the
saivage value. whickever is less. As a
condition prececent (o0 (inai payment. the
Contrac:or snail exccute 3 reisase of any
claims aganst the Covernment ansing uncer
ar by the virtue of such installadon,

(b) Ownmrsarp, operation. cnd ma:ntenance
of new rac:lities w oe provided. The facilities
to be suoplied by the Contactior under this
cdause. sotwithstanding the sayment by the
Covernment of 3 connection caarge, shail be
and remain the property of the Contractor
and shail. at all times qunng e life of this
Contract or any rezewais tnersof, be operated
and maintained by the Conmracior at its
expense. All taxes and ather charges in
coanscnon therewith. together wath all
lisbility ansing qut of the constuction.
operagons. or maintenance of such facilities.
shail be the oblizaron of the Cantractor.

(e} Credits. The Cantractor agrees o allow
the Covernment. on eaca monthiv bill for

seyvece furmIsNeq UNCer s COMUAR ‘0 e
Service Location. 3 cedit of e 2eo=ent of
:he amouat of e4c2 sucs il 43 rescered uani
‘e acoumwalon of Cecits s3au equai e
imount of sucl conmecon s=arge. rovided
nat the Cantzactor [ay at any nme alow a
=wedit up (0 100 percent af :oa amount of eacs
suca dill.

(2 (= tze event tha Contmc:ar, Sedore any
‘erTUNalaa of s conmac: Wl alker
compsenon of (o2 (amiices grovided jorn
118 ciause, serves a0y cisiomer Swoer San
s Covernmant {regazless of wnatter the
Governmeant 1s Deing served sinuitansousiy.
intarmigently, ar oot at ail) by means af these
facilities. the Caatractor snail promptly notify
the Government in wnaaz. Uniess otherwise
agreed by 'ha parties in wnung a¢ that time.
the contractor saail proowpuy acceierate the
credits provided for under suoparagraph
(e}(1} of this clouse. ap to 100 percent of each
moantirty bill urni there i3 refunded the
amouant that reflects the Governmenr's
connection costs for that poruoa of he
facilities used in serving others.

(3} In thre event tre Contraerar terorinates
this contract. or defausts in peormance,
prior to full credit of any connecdon charge
paid by the Government. the Contractor shail
pay t® the Covernment an amount equal to
the uncregited baiance of the connaction
caarge as of the date of the terminanon or
defauit.

(d) Tarmnation barore compietion of
fecilities. The Government reserves the rigat
to0 terminate tiis contract at any 0me defore
comvpieton of the facilities with respect to
waich the Government is (0 pay & connection
charge. [n the event the Government
exercises (uis right, the Contracior shail be
paid the cost of any work accomplisited prior
to the time of termination by the Government.
pius the cost of removai. less the saivege
vaine.

(e} Termination arter compistion of
facilities. [n the event the Covernment
terminates his conwract aiter compietion of
the facilities wath resgect to waich the
Covernment is 0 pay a conpection clarge.
but before the crediting wa fuil by the
Cantractor of any connection charge in
accordance with the terms of ths contract
he Conmractor snail have the foilowing
options:

(1) Ta retain iz pisce {or tweive montks or
more after the nonce of terrurarion by the
Gaovernment such facilities on condition thac

(i) IL during such tweive-month penod. the
Contracior serves any other cistomer oy
means of such faciities. the Contractor. shail.
in lien of allowng credits., pay the
Coverament dunng suca pertod instailments
in like amount. manner. and exteat as the
credit provided for uader paragraon (¢} of
this clause before suca termunation. and

(ii) lmmediately. after such tweive-month
seriod the Contractor saall promouly pay in
full to the Government the uncredited
baiance of the connectioa charge. ,

(2) To remove such {aclities at the
Cuntractor's own expense within tweive
moaths aster the eifecave date of the
terraination by the Govermnment: Provided
that if the Contrac:or eiec:s to remove such
facilities, the Covernment shail then have the
option of purchasing such facuiities at the

agreed sdivage value set J0ra dermu: ana
srovideq furtier. 113t e SItTACIOF sAEIL. it
‘ne dirscTon of (he Covernment 2ave 2
Jlace suca ‘aciites rocated on Suverment
2rOperty wiuca (De-Guvernment 2:2CL8 (0
aurcaase at tie agreed salvage vae.

{Ead of ciausei

§2241=9 Termurmnnn uaooky.

As prescibed in 431.0071F), insert a
ciause substantrady :he same 3s e
foilowing:

‘Terminatioa Liability (Datey

(a) If the Government discontinues unlity
servics ander Tis coruract before coorpienon
of the faciities cost recovery penod soecidied
ig paragracs ib) of his ciausa, ia
considaraton of the Caonmacior furmisiing
and instailing at its expensa. 'he new
facilities descibed herewn, the Covernment
snall pay termination clarges. caicuiaced as
set forth in @i clause.

(b) Fecility cost recavery period. The
aeriocd of St=e, mot exceeding the term of =S
contract during which the net cost of the new
{acilidies. stail be recoversd by the contacior
is < . moaths. {/nsart negouczed
durauon.|

(e} Net faciiity cose. The cost of the new
facilities. less the agreed upon sajvage vaiue
of such factlities, is=— )

S {Insert aporopricie doilar
amount.| .

" (d) Monealy fecility cost recovery roce. The
monthly faaiity cost recovery rate waica :he
Government snail pay e conmacior waetner
ar 0ot service is recmved is—

S [ Divida the net faciiity cost in
parograps (cl of this clouse dy the faciiicies
cost recovery perrod in parogragn /5] of this
c/quse and nsert the resultant figure. |

(e} Termnation charges.

" Terminagon clargessiMuitioly e

remaining months of the faciiities cost
recovery period specified in parograoh
(5] of this clause Oy the monthiy recricy
cost recovery roie in parogresn /d) of
this clause.}

_ (End of clause)

52247-10 Mustipte Servics Locauons.

As prescrided in 41.0071gj, insert a
clause substantaily the same as the
following:

Muitipie Servics Locations (Date)

(a) At any time by written order. (e
Contracting Officer may desicnate any
locatuon within the service area of the
Contrsctor at wnich uality sernce shail
commence or be disconanued. The contrac:
shail be modified in wnting, by adding o or
deieting from the Service Specifications, :he
name and locauon of the sermee. soeqfying:
any different rate. the pownt of deiivery,
different service specifiicanons. and any other
terms ang conditions.

(5) The mmmum monthly charge soecified
in this contract shail be equitadly proratea
from the penod in which commencament or
discontnuanca of service at any service
locarion desicnated unaer the Service
Specificanions snail become effec::ve.

G- 13-21%
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' (Ead of ciguse)

$2.2¢1-11 Electic Servica Terntory
Compliance Representaton. .

Ag prescnibed in 41.007Th), insert a
sepresentation sudstantaily the same as
the following:

Public Law 100-202, Slectric Servica Temtory
Compiiance Representadon (Dats)

{a) The Offeror represents as part of its
offer that the Offeror's saie of elecmicity
accordanca with the terms and conditions of
this soiicitation is{ |]is not{ | consistent
with Public Law 100-202, secticn 8033,

(b) The Qfferor’'s suppornng.radonale is as
follows:

(End of clause)
52.241-12 Nanrefundabdte, Nonrecurring
Service Charge.

As prescribed in 41.007(i), insert a
clause substandally the same as the
following:

Nozrefuzdable. Noarecurring Service Ciarge
(Date)

The Covernment Jay pay a gonrefundaoie.
l0nrecw TNy Charge waen e ruies and
sequiacons of 3 suPPlier requre (at a
customer pay (1) a caarge for the imtiadon of
sernice. (2} a contbuacn in aid of
construcaon. ar (3] a nonrefundaodie
mempersnid (ee. This clarge may or may not
be in aqdition to or in lieu of a connection
caarge. Therefore, tere i3 Deredy added !0
the Conractor's scheduis a nonrefundable.
nonrecurnng ciarge for in the
amount of $eeeeeee dailars payable

(specify dates or scheduiesj=—
(End of clause}
§2241-13 Capitat Credits,
As prescribed in 41.007(j), insert

.clause substandaily the sama as the

following:
Capital Credits (Date)

(a) The Government is 2 member of the
(cooperative name) and as
any other memoer. is endtied i3 capital
credits consistent with the by-laws of the
coaperatve, waich states the obligadon of
the Contractar 1o pay capital credits and

which speailes the method and e of
Payment

(b} Within 50 days after e ciose of e
Cantractor's dscal year, 32 Concac:or sna:l
furmisa o wie Conwacang Officer. or i
designated representaave of e Conganung
QOfficer. in wnang, a iist of acccued ceaits oV
congact qumoer, year, and detivery par=t.
Also. e Contractor snad state ‘e amount 3
capital cedits (o 0e paid o e Government
and the date e payment is (0 ce ::ace.

{¢) Upon terminadon or expirauon of this
coatract. uniess the Government directs that
unpaid capital credits are to be applied 0
another conzact. the Contracior saail make
payment tg the Government {or the unpaid
credits.

(d) Payment of capital cedits wiil be made
by cernfied check, payadie (o the Treasurer
of the United States: and forwarded to tae
Contractng Officer at uniess
otherwise directed in wniting by the
Caontactng Officer. Checks snall cite the
current or last contract number and indicate
whether the check is partal or final payment
for all capital credits accrued.

(Ead of clause)
(FR Doc. 91-1224S Filed 5=23-31; 345 am|
BRLING COOE 6820- 34~
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% CENTRAL MONTANA Electric Power Cooperative, Inc.

P.O. BOX 50085 ¢ BILLINGS, MONTANA 59105 ¢ (406) 248-7936
. July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, NW

Room 4041 '
Washington, DC 20405

Re: FAR Case 91-13
Gentlemen: 1 -

We are just in receipt of a proposed rule on the acquisition of services
from utilities (56 Federal Register 23982). Specifically, GSA is proposing
at Section 41.007 (j) that the following language be added to all contracts
between federal facilities and cooperative utilities:

52.241-13 Capital Credits

(b) Within 60 days after the close of the contractor's fiscal year,
the contractor shall furnish to the Contracting Officer, or the
designated representative of the Contracting Officer, in writing

~ a list of accrued credits by contract number, year, and delivery
. - point. Also, the Centractor shall state the amount of capital

credits to be paid to the Government and the date the payment is
to be made.

(c) Upon termination or expiration of this contract, unless the Govern-
ment directs that unpaid capital credits may be applied to another
contract, the Contractor shall make payment to the Government for
the unpaid credits.

We have concern with those two paragraphs. I will try to enumerate our concerns
below.

1. A rural electric cooperative usually cannot provide capital credit in-

- formation within 60 days. It takes more time than that to complete an
audit and an audit is required before assigning capital credits. Fur-
thermore, the accounting for capital credits takes significant time and,
therefore, capital credit assignment is usually made sometime after the
60-day period. We recommend paragraph (b) be changed to read "In accord-
ance with the By-Laws of the cooperative, the Contractor shall furnish to
the Contracting Officer; or the designated represented of the Contracting
Officer, in writing a list of accrued credits."

2. Rural electric cooperatives generally retain capital credits for a period
of ten to forty years. Since funding from REA is being reduced, rural
electrics are being called upon to increase their equity position. The
only way to increase equity position is through retaining of capital credits.
. Furthermore, cooperatives do not know when capital credits will be refunded.
‘ It depends upon the financial strength of the utility. Your proposed wording
‘ in paragraph (b) indicates the Contractor shall state to the Government the

-~
NN
~ i

Office Located at 848 E. Main, Billings, MT JUuL 25 ;
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date pavment is to be made. As stated above, this is almost impossible.
Furthermore, in paragraph (c) it indicates that upon termination or ex-
piration of the contract, the Contractor shall make payment to the
Government for unpaid credits. This, as I state above, is almost im-
possible and should the rural electric make a special provision to the
Government, it would be discriminatory and the rural electric would
need to make payment to all customers. We recommend deletion of para-
graph (c).

this information is valuable to you. If we can be of further assistance,
let us know. :

chael Oldak, 'NRECA
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" ADAMS ELECTRIC COOPERATIVE, INC.

153 Nortn Straticr Strest
~anc

Gettysourg PA “7328-73332

717-334-9211

July 23, 1991

General_Sefvices Administration
FAR Secretariat (VRS)

" 18th & F Streets. NW, Room 4041

Washmgton, DC 20405

RE: FAR CASE 91-13 WRITTEN COMMENTS
Federal Acquisition Regulation
Acquisition of Utility Services =~

48 CFR Parts 6, 8, 15, 41 and 52
Proposed Rule as Published 5/24/91
Federal Register, Vol. 56, No. 101

Dear Secretariat: -

Adams Electric Cooperative, Inc. (AEC) is an electric distribution cooperative providing electric
service to approximately 22,000 accounts in the rural areas of Adams, York, Cumberland, and
Franklin counties in South-Central Pennsylvania. As such, AEC provides electric service to at least
five federal agency accounts and may have an opportunity to serve additional accounts in the future.

AEC has reviewed the above referenced proposed rulemaking and is prov1dmg written comments
herein on the following Parts and Subpans

Part 52.241-13 Capital Credits -

Subpart (a): Cooperative bylaws typically state that a cooperative is "obligated to pay by

- credits to a capital account for each patron” rather than the propsoed language which states "the
obligation of the Contractor (Cooperative) to pay capital credits”". The first quotation implies
an assignment or allocation process whereas the second quotation, as contained in the proposed
rule, appears to denote an actual physical cash payment to the member.

Normally, a cooperative "allocates” its margin from operations for the prior fiscal year to all of
. the consumers based on their usage of electricity or patronage during the prior year. This
allocation of patronage capital or "capital credits" is accumulated to any balance remaining from
. prior years. As financial conditions permit and upon the discretion of the Cooperative board
of directors (as granted in the bylaws), a periodic "renrement of a portion of the accumulated
patronage capltal is made to members in cash.

' JUL 25
District Offices lele]

GETTYSBURG SHIPPENSBURG : YORK
717-334-2171 ) 717-532-2214 _ 717-792-3666
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"The Government is a member of , and as any other member, is
. : entitled to capital credits consistent with the bylaws of the cooperative."

AEC recommends that Subpart (a) be amended to only read:

Subpart (b): Cooperatives are subject to annual CPA Audit requirements within 90 days after
closing of their fiscal year pursuant to Rural Electrification Administration federal agency
requirements. "Allocation” of the prior year margin does not occur until after the Audit has
taken place.

AEC recommends that the references to the "60 days" notification requirement and the "accrued”
credits language be stricken. The 60-day term is inconsistent with other primary federal agency
jurisdiction and the term "accrued" can be problematical due to similar capital credit "allocation"
processes occurring from other associated organizations to the distribution cooperative at
different times during a year. To try to accrue such partial year allocations for associated
organizations in order to comply with the proposed language would be fraught with difficulty,
uncertainty, and future adjustments.

The last sentence in Subpart (b) also appears to confuse the "allocation” and "retirement”
processes as highlighted in Subpart (a) comments above.

AEC recommends that Subpart (b) be amended to only read:

"The Cooperative shall furnish notification to the Contracting Officer, or the

~designated representative of the Contracting Officer, of any such capital credits
: _ ~ in a manner consistent with its bylaws notification for all members of the
‘ ~ Cooperative." : ' '

Subpart (c): While cooperatives probably would be able to accommodate the assignment of
capital credits to another account, there are no provisions for making lump sum payment to the
Government for unpaid capital credits if an account is terminated. Such a lump sum payment
of unpaid capital credits would currently be considered as preferential treatment by the federal
agency, the Rural Electrification Administration. :

AEC recommends that Subpart (c) be amended to only read:

"If the contract account with the cooperative is terminated, the cooperative shall
be notified as to the proper mailing address for any future payments of unpaid
capital credits." '

Subpart (d): The wording "certified check” should be changed to "check or other satisfactory
means, i.e., bill credit". Other payment terms shduld be consistent with the majority of non-
federal agency members. To request the use of certified checks for a few federal agencies is
an unnecessary burden to the other non-federal agency members who will incur the cost for
preferential treatment for the Government and do nqt request similarly certified checks. The
"certified" requirement is considered to be overly onerous in considering that nearly all
cooperatives have been in existence for 50 years or more and possess excellent credit
experience. '



QH3-2/5"

"Payment of capital credits will be made by check, bill credit, or other satisfactory

. o means. If a check is issued, it should be payable to the Treasurer of the United
States and forwarded to the Contracting Officer at , unless otherwise
directed by the Contracting Officer in- writing. Other capital credits terms and
conditions shall be in accordance with the bylaws of the Cooperative."

AEC recommends that Subpart (d) be amended to only read:

Part 52.241-8 Connection Charges

Subpart (c): AEC utilizes the standard Agreement for Electric Service as developed for
cooperative use by the federal agency, the Rural Electrification Administration. To the extent
that language appears to be inconsistent between the proposed rulemaking and the current
Agreement for Electric Service, AEC recommends that the two federal agencies strive for
uniformity in such agreements for electric service.

On behalf of Adams Electric Cooperative, Inc., I appreciate the opportunity to provide input into the
proposed rulemaking prior to its adoption. I am also available to discuss any of the written comments
contained in this letter should you so desire.

Sincerely,

P /////’{4 24l //"/

A. Daniel Murray

‘ | General Manager
 ADM:b
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TELEP-ONE ({509) 382-2575
OR 337.6573

7-22-91

e General Services Administration
FAR Secretariat (VRS)
18th and F Streets, NW, Room 4041
Washington, DC 20405

Gentlemen:

We wish to coﬁment on GSA proposed rule on the acquisition of
" services from utilities (56 Federal Register 23982 at section 41.007(j).

‘We are particularly dissatisfied with paragraphs (b) and (¢) of
52241-13 Capital Credits.

Paragraph (b): Equity is not computed and allocated until the
Cooperative's audit has been approved by REA, and that audit is not
due until 90 days after the close of the fiscal year, and takes another
month or so for REA in Washington, DC, to give their approval. Also, the
Bylaws of our Cooperative state that payment of equity is determined by
the Board of Directors at it's discretion, and payment date cannot be

. set at the time the equity is earned.

Paragraph (c): Capital Credits are not paid out of normal date of
retirement, so could not be paid when a contract is terminated.

Paragraph (d) would be a bookkeeping burden as we do not pay
equity by contract number but by member number, and our Bylaws allow
one membership to be issued per entity. Also we are not able to
distinguish whether this is final payment of the equity at the time
the check is made out.

Please consider. our comments on these matters.
Very truly. yours,
COLUMBIA RURAL ELECTRIC ASSN. INC.

[/z V-2 47/f‘1«<

vb Virginia Bamford, Office Manager
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FARMERS ELECTRIC COOPERATIVE, INC.
OF NEW MEXICO

3701 THORNTON ST.. P.O. BOX 550. CLOVIS. NEW MEXICO 88101
_ TEL :305) 7A2-4466
3. FAX 505)769-2118

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N. W., Room 4041
Washington, D. C. 20405

Re: FAR Case 91-13
Dear Sirs:

I have been directed to comment on FAR Case 91-13 by the Board of
Trustees of Farmers' Electric Cooperative, Inc., Of New Mexico.
My comments will be confined to 52.241-13 Capital Credits.

This proposed regulation will have a "profound effect on all
electric and- telephone cooperatives. Although sub part (a) savs
the Government "is entitled to capital credit payments consistent
with the bylaws of the cooperat1ve,' sub parts (B) and {(c) are in
direct conflict with the bylaws of most or all such cooperative
“utilities. ‘ ‘ :

The prepayment of these capital credits is not. . allowed to any
businesses, and would cause an undue hardship if any business or
Government agency could request payment when service at a
particular location was terminated or merely changed ownership.

The retention of capital credits is one of the key sources of
financing new facilities. Much of this comes from businesses and
Government agencies which frequently terminate their service
agreements when their need for utility service ends.

Additionally, capital credits are essentially the only equity that

a cooperative maintains. The erosion of this equity by not being
allowed to retain capital credits according to its bylaws will
lead to financial deficiencies. This will cause higher utility

rates and increased needs for borrowed money at higher interest
rates.

52.241-13, Capital Credits, will cause an undue hardshlp on all
rural utilities and should be deleted from FAR Case 91-13. :

Slncerely,

e BN

Clifford G. Stewart
Executive Vice President
and General Manager

CGS: jo | | © 3



Habersham 9)-| 3 -2 g
& Hlactpic Membarehin Dardinariong
‘8 P.O. Box 25/ Clarkesville, Georgia 30523/ Phone (404) 754-2114

July 22, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D. C. 20405

Reference: FAR Case 91-13
| Dear Sir:

Thank you for the opportunity to comment on the proposed rule on the
acquisition of services from utilities. '

As a cooperative we are very proud to be able to repay capital credits.

However, paying capital credits is an option that we may not always have.

Whether or not to pay capital credits has always been a decision made by the

local board of directors on an annual basis. As available capital becomes more

and more uncertain, cooperatives may be compelled to forego or suspend the
. return. of capital credits.

It would be very unfair and completely against the cooperative philosophy to be
forced to treat one class of customer, i.e. "Govt" different from other
members. This rule as it is proposed could (1) increase costs of capital to
cooperatives; (2) decrease creditability and public relations; and (3) could very
well jeopardize the tax exempt status of the cooperative.

Any special treatment of capital credits could and si1ould be negotiated into
each individual contract.

Yours truly,
HABERSHAM ELECTRIC MEMBERSHIP CORPORATION

WE Liymg

William E. Canup ' | .
General Manager :

WEC/ej

JuL 25 °°
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ELECTRIC |

‘ CHARLES CENTER ® P.O. BOX 1475 ® BALTIMORE. MARYLAND 21203-1475

PauL W DAVIS
SOULNSEL

.301) 234-3609 . July 23, 1991

CERTIFIED MAIL

General Services Administration
FAR Secretariat (VRS)

Room 4041 ' :

18th and F Streets, N.W.
Washington, DC 20405

Re: FAR Case 91-13
Federal Acquisition Regulation;
Acquisition of Utility Services

Dear Sirs:

In accordance with the Notice of Proposed Rulemaking

published in the Federal Register of May 24, 1991, Baltimore Gas

: and Electric Company ("BG&E") submits the following comments
‘ regarding the proposed rules on acquisition of utility services.

I.

As a  preliminary matter, BG&E will describe its
interest in this rulemaking. ‘

BG&E is an investor-owned public wutility engaged
"primarily in the business of producing, purchasing and selling
electricity and purchasing, selling and transporting natural gas.
BG&E's utility service area includes Baltimore City and all or
part of nine Central Maryland counties. BG&E supplies
electricity to over one million customers in an area of
approximately 2,300 square miles with a population of about 2.5
million residents. BG&E supplies gas to over 500,000 customers
in an area of approximately 614 square miles with a population of
about 1.9 million.

: BG&E's utility operations are subject to regqulation by
the Public Service Commission of Maryland. This regulation
includes rates, service, facilities, financial <condition,
capitalization, records, manner of operation, metering, and
customer relations. The principles, policies. and practices which
BG&E follows are prescribed by Commission Orders, regulations,
and the Tariff filed with and approved by the Commission.

JUL 25 199l
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As the foregoing 1nd1cates BG&E 1is a provider of
utility services and presently prov1des gas and electricity to
those Departments and agencies of the United States Government

- having operations and facilities within BG&E's service territory.

As such, BG&E has an interest in this pending rulemaking which is
dlrected at adopting rules governing the acqulsltlon of utility
services such as those supplied by BG&E.

II.

BG&E's principal concern relates to the interface
between the proposed rules and BG&E's Tariff. A "tariff" is the
public document containing the terms and conditions which govern
the relationship between the utility and its customers.
Southwestern Bell Tel, Co. v. State Corp. Comm'n, 664 P. 24 798,
800 (Kan. Sup. Ct. 1983). BG&E's Gas Tariff is 50 pages long and
its Electric Tariff over 70 pages (including schedules and
riders). These Tariffs cover the entire spectrum of the utility-
customer relationship including, for example, voltage, supply
points, metering, customer-furnished versus utility-furnished
equipment, service extensions, terminations of service and loss
of service. :

BG&E's Tariffs, thus, cover many of the same subjects
as the contract clauses in proposed Part 41.007 and 52.241-1 (56
Fed. Reg. 23986-23990). . We have, in fact, compared BG&E's
Tariffs with the proposed contract clauses and found the

foIIOW1ng proposals to be in conflict with the Tariff:

Proposed Subject
52.241-2(d) o ‘ Proration of monthly minimum charge
52.241-10(b) . '
52.241-4(a) Fac111t1es provided by utility and
customer

Loss or damage to equipment
52.241-4(d) Removal of equipment

52.241-5(4) Liability for damages
Bill Adjustment for outages

52.241-9 Termination llablllty

The details of these specific conflicts are not important, since
every utility has a different Tariff and general rules like these
could not be expected to resolve all conflicts between the
proposed contract clauses and hundreds of different utility
Tarlffs in effect in this country.

‘The point is that there ‘are going to be conflicts
between the proposed contract provisions and thé utilities’
tariffs and that there should be a lawful and reasonable rule
applicable in those circumstances.
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CIII.

This brings us to BG&E's specific concern and objection
to what is being proposed in this rulemaklng Proposed Part
52.241-1 Conflicts reads as follows:

To the extent of any inconsistency between the terms of
this contract (including the specifications) and any
rate schedule, rider, or exhibit incorporated in this
contract by reference or otherwise, or any of the
Contractor's rules and regulations, the terms of this
contract shall control. '

There is no specific reference to the tariff but it is assumed
that the intent is to include the tariff within the term
"Contractor's rules and regulations." This construction seems
reasonable, since rate schedules and riders are parts of !
utilities' tariffs. Thus; this proposed rule essentially states
that, in any conflict between the terms of the utility's tariff
and the terms of the utility-government contract, the contract
supersedes the tariff. We object to this resolution of the
conflict situation and submit that it is contrary to law and
unreasonable. There are three reasons for this conclusion.

(1)

First, proposed Part 52.241-1 seems to be in conflict
with Section 8093 of the Department of Defense Appropriations Act
of 1988, Public Law 100-202, which is referred to in the Notice
of Rulemaking itself at 56 Fed. Reg 23984. In pertinent part,
Section 8093 provides as follows:

Sec. 8093. None of the funds appropriated or made
available by this or any other Act with respect to any
fiscal year may be used by any Department, agency, or
instrumentality of the United States to purchase
electricity in a manner inconsistent with State law
governing the provision of electric utility service,
including State utility commission rulings and electric
utility franchises or service territories established
pursuant to State statute, State regulation, or State-
approved territorial agreements.

In our view, BG&E's tariff is a product of the "State
requlation” referred to in the statute. The tariff is proposed
by the utility but then submitted to the Commission for review
and approval and is subject to change by the Commission. We
would submit that purchasing electricity pursuant to the contract
clauses in proposed Part 52.241, which we pointed out above are
in conflict with BG&E's Tariff, is. directly inconsistent with
State law and, therefore, contrary to the intent of Section 8093.
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(2)

Second, proposed Part 52.241-1 seems to be premised on
a distinction between the "Contractor's [i.e., utility's] rules
and regulations", which are subject to being superseded by the
utility-government contract, and State rules and regulations,
‘which are not. This fails to recognize that -

tariffs filed with a state regulatory agency, such as
the PUC, are not mere contracts but have the force of
law and are binding on the consumer and the
utility....(citation omitted)

Stiteler v. Bell Tel. Co., 379 A. 2d 339, 341 (Pa. Cmwlth Ct.
1977). Accord: Application of Borough of Saddle River, 362 A.

2d 552, 560 (N.J. Sup. Ct. 1976); Illinois Central Gulf R.R. Co.
v. Sankey Bros., Inc., 384 N.E. 2d 543 (Ill. App. Ct. 1978).

' As these cases recognize, the utility's ¢tariff |is
applicable to all customers alike and is thereby intended to
prevent prohibited discrimination among customers.. See, e.g.,

Annotated Code of Maryland, Art. 78, Section 26.

Accordingly, BG&E believes that proposed Part 52.241-1
fails to recognize the legal force of duly-filed and Commission-
approved tariffs. ’

(3)

Lastly, the proposed contract clauses in Part 52.241-1
et seqg. would enable the Federal agency in question (whichever
one is negotiating the contract) to dictate the terms of the
- utility's providing it with service. With the obvious exception
of national security factors, the Federal Government, as a
utility customer, is no different from any other large customer
of BG&E. However, none of the conflicts between the Tariff and
proposed Part 52.241 appear to relate to national security.
Hence, there is no reason for special rules to apply to the
Federal Government and the Tariff{ to apply to all other
customers. Such a situation would create practical problems,
- with the utility's representatives having to apply a wholly
different set of rules to service locations serving the Federal
Government. ’ '

It would also probably require Commission approval for
BG&E to enter into contracts with the Federal Government which
conflict with the terms and conditions found in BG&E's Tariff.

k]

Iv.

. For the foregoing reasohs, BG&E requests that proposed
Part 52.241-1 be revised to read as follows:
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To the extent of any inconsistency between the
- terms of this contract (including the specifications)
‘ - and the terms and conditions (including any rate
schedules, riders or exhibits) of the Contractor's
Tariff duly-filed with the State regulatory agency, the

terms of the Tariff shall control.

V.

In addition to those proposed contract clauses which
conflict with BG&E's Tariffs, there are certain proposed clauses
which conflict with the regulations adopted by the Maryland
Public Service Commission or with Maryland statutory law. They
are as follows: .

Proposed S Subiect
52.241-4(b) " Taxes
52.241-5(a) N | ' Fast/slow meter bill adjustment
52.241-5(a), (b)2, (b)3 ‘Percent meter error
52.241(b) Meter tests

The reference to Section 8093 of the Department of
Defense Appropriation Act of 1988, Public Law 100-202, in
proposed: Part 41.004-1 (56 Fed. Reg. 23984) implies that contract
. clauses which are inconsistent with state utility law are not to
be included in contracts. However, since the Act refers only to
the purchase of electricity and not other utilities 1like gas,
there is some ambiguity. Moreover, the fact that the point is
not explicitly stated in the FAR may leave contracting officers
unsure of what to do in such cases.

Accordingly, BG&E requests that a new subparagraph (k)
be added at the end of Part 41.007 reading as follows:

(k) No contracting officer shall insert any clause
prescribed in 52.241-1 through 52.241-13 which any
utility supplier shows to be inconsistent with
state law (including statutes or administrative
regulations) governing the providing of the
particular utility service or the matter which is
the subject of the clause.

We appreciate your consideration of BG&E's comments.
Yery truly yours,
! .

oA i

. PWD:dar
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Flactric Membership Corporation

P.O. Box 260 Monroe, Georgia 30655  Phone (404) 267-2505
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TELEPRONE 484 - 7695622

WESTERN DISTRICT OFFICE
P.Q. BOX 386

SNELLVILLE, GA. 30278
TELEPHONE 404 - 972 . 2917

July 23, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D. C. 20405

RE: Comments on Proposed Regulations, 5 U.S.C. 610 (FAR Case 91-13)
Gentlemen:

The Walton Electric Membership Corporation (Walton EMC) appreciates the
opportunity to comment on the above referenced proposed regulation which will have an
adverse impact on future costs for electric service and will impair the ability of small

' - cooperatively owned utilities to compete with large publicly held utilities.

The General Services Administration proposed rule on the acquisition of services
from utilities (56 Federal Register 2982), section 41.007(j) proposes language to be added
to all contracts between Federal facilities and utilities. Section 52.241-13, Capital Credits,
includes language applicable only to cooperative utilities, all of which are small businesses.
This section is particularly troubling to us as it would mandate provisions which are
prohibited by our by-laws, Georgia state statue, and would increase cost of electric service.

Section 52.241-13 (a) which provides that "The Government.....is entitled to
capital credits consistent with the by-laws of the cooperative, which states the obligation of
the Contractor to pay capital credits and which specifies the method and time of payment,”
is sufficient language to protect the government's interest in capital credits of any
cooperative of which it is a member. Sections 52.241-13(b)-(d), however, demand actions
which are contrary to the Walton EMC by-laws and are therefore inconsistent with section
52.241-13(a). Furthermore, these sections would mandate that the government be treated
as a privileged class of customer, which would be unfair to the other cooperative members
and inconsistent with the requirements of the Internal Revenue Service for 501(c)(12)
cooperatives.

JUL 25 1og

DEPENDABLE ELECTRIC SERVICE
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Section 52-241-13(b) requires that "Within 60 days after the close of the
Contractor's fiscal year, the Contractor shall furnish to the Contracting Ofﬁcer....,in writing
a list of accrued credits by contract number, year, and delivery point...." This information
is not readily available on the type of computer systems that cooperauve s generally have.
Cooperatives generally cannot afford in-house programmers or the type of custom designed
software that can extract such specific information. In order to keep costs down, we
process all accounts in the same manner and notify members of the assignment of capital
credits through the use of our monthly every-member newsletter. This method is approved
by the Internal Revenue Service. To provide the detailed information required by the
proposed regulation would be time consuming and costly. Since our rates are cost based
by class of service, the addition of these administrative costs could justify declaring service
10 federal installations as a separate class of service with the additional cost included in the
government rate.

Section 52.241-13(b) further stipulates that "......the Contractor shall state the
amount of capital credits to be paid to the Government and the date the payment is to be
made." As a borrower from the Rural Electrification Administration (REA), Walton EMC
is required to adhere to REA policies, in general, and in regard to capital credits in
particular. The REA restricts capital credit retirements within certain parameters and
requires that capital credit retirements be made only when such retirements would not
impair the financial stability of the borrower. Capital credits are generally retained for a
period of ten to twenty years, at which time a determination is made as to which amounts
will be retired; therefore it would not be possible to state the date payment will be made
until such determination is made.

Section 52.241-13(c) states "Upon termination or expiration of this contract.....the
Contractor shall make payment to the Government for the unpaid credits” The Walton
EMC by-laws, in accordance with REA policies, permit the payment of capital credits only
when a general refund is declared or when the payment is to the estate of a deceased
member. We do not make payments of capital credits to any member upon termination of
membership. Walton EMC by-laws and the "Georgia Electric Membership Corporation
Act" (Ga. L. 1937, p. 644, § 1 Code 1933. §34-C 101, enacted by Ga. L. 1981, p. 1587,
§ 1.) provide that refunds of capxtal credits may be made only to estates of dcceased patural

persons.

Section 52.241-13(d) which requires payment by certified check and other
information that is not provided to all other customers would also increase administrative
costs out of proportion to the benefit received to the government. Capital credit checks are

_generated by computer and processed for mailing by a mailing service. We do not have the

custom software that would allow us to run the government's checks as a separate batch.
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Section 52.241-8 Connection Charge. sets out procedures which would be a
significant problem to Walton EMC as it also requires that the government be treated as a
privileged class of customer. Walton EMC's Service Rules and Regulations provide that
the cooperative will provide certain facilities to all new consumers. However, when the

- customer requires service different from or in addition to that provided, the customer is

required to pay a non-refundable contribution in aid of construction. Walton EMC's retail
rates are based on the premise that the cooperative will not include the cost of such special
requirements in the retail rates. If the cooperative is required to refund such service
connection charges to the government, retail rates would be inherently unfair unless the
government were treated as a separate class of customer and the amortization of the
connection charges recovered in the rates.

In conclusion, Walton EMC would like to comment on the "Supplementary
Information" provided in the discussion of the proposed rule. Part B. Regulatory
Flexibility Act states “The proposed rule is not expected to have a significant economic
impact on a substantial number of small entties within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.. because most public utility companies are
not small business." (emphasxs added) If one considers only the number of business

- entities affected by the proposed regulation, the vast majority would fall in the small

~ business category. In Georgia there are 43 cooperative electric utilities and an
approximately equal number of small municipal systems and only one " large" electric
utility. There are also numerous small telephone systems.

Walton EMC feels strongly that sections 52.241-13(b)-(d) and 52.241-8 should be
deleted from the final approved regulations. Thank you for providing this opportunity for
our comments.

Sincerely,

K ~7
= [l ilepe NS

T. Wayne Brown
General Manager

TWB/mr
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East Central Electnc Assamatmn

5412 North Main
Braham. Minnesota 55006-0039

July 23, 1991

General Services Admlnlstration
FAR Secretariat

18th and F Street N.W., Room 4041
Washington D.C. 20405 -

RE: FAR Case 93-13, Section 41.007(3)
Dear Sirs:

We are writing in response to FAR Case 93-13, specifically
section 41.007(j), that deals with the capital credits of
cooperative utilities that serve the government. We are a
rural electric cooperative established in 1936.

' _ We agree that if we are providing electric service to the
, government at the same rates as other members, then the

government is a member of the cooperative and is entitled to
the same rights as all other members under the bylaws of the
cooperative. 'However, we feel that the language of 52.241-
13 paragraphs (a) through (d) would grant the government
special consideration and result in considerable extra
expense to the cooperatives and their members. We do not
feel that this is appropriate. The requirements may, in
fact, be in violation of the bylaws of the cooperatives and
the mortgage agreements between the cooperatives and the
Rural Electrification Administration.

Paragraph (a) states that the time of payment. of capital
credits be specified in the bylaws of the cooperative and

- paragraph (b) states that the time and method of payment be
specified in the notice of capital credits earned sent to
the government. Retirement (payment) of capital credits
depends upon the financial, condition of the cooperative. It
would not be in the best interest of the members to specify

. the time of payment when capital credits are allocated. The
~actual amount to be retired each year is authorized by our
board of directors annually at the time they are retired.

The requirement in paragraph (b) that the government be
notified within 60 days of the end of the cooperatives'
. ' year-end of the capital credits earned for the year would

A rural electric cooperative owned by those we serve.
s Office: (612) 396-3351 a PAX: (612) 306-4114

(@]
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put an undue hardship on the cooperatives. It is a very

- time consuming process to determine the capital credits for
‘each member. This is normally not completed until nearly
180 days after year-end. Since in our case they are not
retired for several years (15 at present), what difference
could a few days make for allocation notification?

.~ The requirement in paragraph (c) that the cooperative retire
all capital credits earned when the government ceases to be
a member is not allowed by our bylaws. All members must
wait until the capital credits for a given year are retired

. in normal rotation which presently is 15 years after they
are allocated. . Only estates of deceased members are given
the option of early retirement, and then the capital credits
are discounted at a rate set by the board of directors to
‘allow for the early retirement.

We do not believe that the requirement in paragraph (d) that
the government be paid by certified check is reasonable. 1In
our case all capital credits are paid by a computer prepared
check. 1In order to issue a certified check to the
government, we would have to void the computer prepared
~check and have our bank prepare a certified check to replace
it. This again would result in additional time and expense
that we do not regard as necessary.

In conclusion,-we see no justification for the above
proposed rules. At present the government is treated just
as any other member, and these rules would grant special
consideration to the government at the expense of all other
members.

Thank you for your consideration.
Sincerely,

EAST CENTRAL ELECTRIC ASSOCIATION

»

ibb« \4%1&/

Garry Ay, :
Genera'll /Manager

"GB:1j
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1202) 624-2908 W U [DOMESTIC' 89-2448

July 23, 1991

T itted By Hand Delive

Ms. Beverly Fayson

General Services Administration

FAR Secretariat (VRS) : _ .
18th & F Streets, N.W.

Room 4041

Washington, D.C. 20405

Re: FAR Case 91-13: Proposed Federal Acquisition Regulations For
the Acquisition of Utility Services

Dear Ms. Fayson:

' On behalf of Central and South West Corporation, a public utility
- holding company, and its electric utility operating companies, Central Power and
Light Company, Public Service Company of Oklahoma, Southwestern Electric Power
Company, and West Texas Utilities Company, we wish to record our support of the
comments filed by the Edison Electric Institute.

Sincerely yours,

e

JuL 25 leg



_ - Page 2

At Flint, the Board of Directors determme; at its sole ciscretion when capital credits
will be paid. Our history has been one of paying on FIFO rotating basis on a 14-year
cycle; however, for the last 4 years we have been paying on . a 1l3-year cycle, and
for the year of 1991 the Board has just determined to pay on a 13i-year cycle.
Therefore, it would be impossible for this co-op to notify the government of when
capital credits will be paid until such time as the Directors determine each year,
and we presently notify the government and all of the consumers when that determination
is made.

_ ' -
| | 1-)3 -2
General Services Administration '

£ 52.241-13 (c).

This paragraph would require the co-op to treat the U.S. Government preferentially
and differently than other co-op members. This discrimination is contrary to the
IRS regulations that require us to treat all consumers the same as to capital credits.
As stated earlier, it would mean that we would have to pay to the government all
accrued capital credits every 10 years (at the termination of the contract). Preferential
treatment required by this paragraph violates the regulations of the IRS, the regulations
of REA and the spirit of the law of the cooperatives of the State of Georgia.

52.241-13 (d).

has never to our knowledge written a check having insufficient funds to any party.
To require the expense of a certified check is ridiculous. Flint pays millions of dollars
to the REA and never in certified funds. Our checks are computer generated, just
like the United States Government's, and it is impossible for us to furnish the information
required with the check without handling the same individually with great expense
to the co~op.

. Flint Electric Membership Corporation ﬁas been in business for over 50 years and

We certainly appreciate your consideration of these comments in making the rules.
If we can furnish any more information, or if you would like any additions to our
comments, please let us know.

Sincerely,

Pz Y

Harold B. Smith
General Manager .

HBS:kb

cc: Senator Sam Nunn
Congressman Richard:Ray
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ELECTRIC MEMBERSHIF CORPORA T[Oz\/

P.O.Box 308 o Reynolds, Georgia 31076-0308 « (912)847.3415

July 25, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N. W.
Washington, D. C. 20405

RE: Comments on Pfopésed Federal Acquisition Regulation:
Acquisition of Utility Services, 58 Federal Register 23982
(May 24, 1991) (FAR Case 91-13)

Dear Sir or Madam:

We understand that this comment was due on or before July 23, 1991, and we apologize
for filing two days late; however, we ask that you please take this response into
consideratidn in the formulation of the final rules.

Flint Electnc Membership Corporation is a distribution co-op located in the middle
of the State of Georgia, serving approximately 47,000 meters and included in that
is a portion of two major military installations, Warner Robins Air Force Base, Warner
Robins, Georgia, and Fort Benning in Columbus, Georgia. Our contracts with each
of those installations are typically for a 10-year period, with modifications as appropriate.

This comment is directed to Part 52.241-13 Capital Credits, paragraphs (b), (¢) and
(d). We have no objections to paragraph (a).

52.241-13 (b).

Under the present REA regulations and accounting procedures used in this Co-op,
it would be impossible for us to comply with the 60-day requirement. REA requires
and allows the audit to be completed within 90 days of the end of our fiscal year,
with the same to be forwarded to REA within 120 days for their comments and approval.
Capital Credits cannot be assigned to the individual accounts until the REA approval
of the audit has been filed. These reasons make the 60-day requirement impossible
and unreasonable. At present, the computer capabilities that we have would not
allow us to furnish the contracting officer the information required by (b). To furnish
this information in the formeat set forth in (b) would require the individual accounting
officer to spend valuable time and prepare the information by hand. We currently
furnish every member, including the United States Government, every year with
a formule, once the audit is approved, of the amoynt of capital credits accrued to
their accounts based on their usage during the year. This procedure is in compliance
with the directions and procedures of the Internal Revenue Service, as well as the
REA.
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Homer Electric Association, Inc.

CENTRAL OFFICE: 3977 LAKE STREET @ HOMER, ALASKA 99603 @ (907) 235-8167

July 25, 1991

Edward Loed

General Services Administration
Far Secretariat (VRS)

18th & F Streets, N. W., Room 4041
Washington D C 20405

Reference: FAR CASE 91-13
Dear Mr. Loed:

The National Rural Electric Cooperative Assot:iation, of which we are a member,
requested our review and response to Far Case 91-13. We apologize for missing
the July 23 deadline but, would appreciate your consideration of our comments.

Section 41.007(j), proposed a contract clause addressing capital credits for federal
' facilities who are members of cooperatives. Paragraphs (b) and (c), under 52.241-
13 Capital Credits, would present Homer Electric Association with two problems.
Paragraph (b) would not allow HEA enough time to complete its year end audit.
Capital credits may not be allocated until the fiscal year's margins have become -
official. Paragraph (c) presents an insurmountable problem. Capital credits are
paid only in accordance with the corporate by-laws. This is a twenty year
rotation. Obviously paragraph (c) is in direct conflict with paragraph (a) under the
same heading. The Federal facility would not be able to become a member in the
first place without agreeing to abide by the cooperative’s by-laws. '

Thank you for your consideration.

N. L. Story éR

General Manager

2

FARCASE:NLS:RE.jb
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lynches River Electric Cooperatlve Inc.

. ' July 18, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D. C. 20405

Re: FAR Case 91.13, Paragfaph 52.241-13
Gentlemen:

The bylaws of our cooperative are not specific
concerning the payment of capital credits. They
permit our Board of Trustees to determine if and when
and how the payments are to be made. The Trustees’
decision depends on the financial condition of the
cooperative. :

our cooperative does not allocate capital credits
within 60 days after the close of the fiscal year. We
do it within a reasonable time. This year, it was
. - within about 180 days.

Please do not make a government regulation that will
require us to change our bylaws concerning the payment
of capital credits.

Sincerely,

W/MM\

Earl L. Belcher, Jr.
General Manager

bcs

JL 26199
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Central Electric Power Cooperctive, Inc.

P O. Box 1455/121 Greystone Boulevard/Columbia, S. C. 29202/(803) 779-4975

July 23, 1991

General Services Administration,
FAR Secretariat {VRS}

18th and F Streets, N.W.

Room 4041

Washington, DC 20405

RE: S.C. 50 Santee
FAR Case 91-13
Proposed Rule Making at 48 CFR Parts 6, 8, 15, 41 and 52
Federal Acquisition Regulation; Acquisition o
Utility Services.

'Dear“sir:

Enclosed please find the original and three copies of the
Comment by Central Electric Power Cooperative, Inc. regarding
the above-referenced proposed rule-making.

- Sincerely, :

C. Pinckriey Roberts v

Senior Vice President &
General Counsel

dsk
Enclosure

c/Electric Cooperatives of South Carolina
National Rural Electric Cooperative Association

AL 26 191
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DEPARTMENT OF DEFENSE, GENERAL SERVICES ADMINISTRATION
and
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

Comments of Central Electric Power Cooperative, Inc.
(South Carolina 50 Santee)
~ onthe
May 24, 1991 Proposed Rule-Makin
. at .
48 CFR Parts 6, 8, 15, 41 and 52
(FAR Case 91-13)

Federal Acquisition Regulation; Acquisition of Utility Services

Central Electric Power Cooperative, Inc. ("Central”) hereby files these comments to the
General Services Administration (GSA) relative to the May 24, 1991 publication’ of the proposed
rule-making, FAR Case 91-13, which is a rewrite of the existing FAR coverage at 48 CFR Parts 6,
8, 15, 41 and 52, as follows:

INTRODUCTION AND CENTRAL BACKGROUND

1. All communications concérning these comments by Central should be addressed as

follows:
C. Pinckney Roberts
Senior Vice President & General Counsel
Central Electric Power Cooperative, Inc.
P. O. Box 1455
Columbia, South Carolina 29202

2. Central Electric Power Cooperative, Inc. is a G&T electric cooperative corporation
organized and existing under the laws of the State of South Carolina. Its corporate members

(owners) consist of fifteen distribution electric cooperatives serving approximately two-thirds of

the State of South Carolina.

! 56 Fed. Reg. 23982
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COMMENTS ON PROPOSED RULEMAKING AT

N:REA\COMMENT.524

48 CFR PARTS 6, 8 15, 41, AND 52

3. The proposed rewrite of the existing FAR coverége dealing with utility services is
intended to establish uniform utility coverage in the FAR among all executive agencies, the
Department of Défense in the past having been exempt. Central supports the general concept of
uniformity among federal agencies.

4. Central agrees with that portion of the propoéed. rule-making that restricts the use of
appropriated funds by any department agency or instrumentality of the United States in
accordance with the Department of Defense Appropriations Act of 1988, Public Law 100-202.
This law. generally prohibits the purchase of electricity in a manner inconsistent with State law
governing the provision of elec:tric utility service, including State utility commission rulings and
electric utility franchises or service territories established pursuant to State statute, State
regulation or State-approved territorial agreements. State policy precluding wasteful duplication
of elecﬁric facilitiés should not be overridden by federal law merely to sérve_ the "local" federal
interest.

5. Section 41.004-5(b)(7). Central disagrees with the requirement in 41.004-5(b)(7) for
the contract office to document the contract file with the utility’s willingness to wheel or
otherwise transport utility service. Presently federal law restricts requirements to wheel to a
narrow set of circumstzinf:&. Since the Federal Courts have refused to mandate universal
wheeling, these proposed regulations should not, under the guise of documenting the file, éttempt
to do what the Federal éoum have refused to do. The willingness of a utility to wheel should be
given no weight in awarding the contract. Therefore there is no need to document the file and

2

this provision should be omitted from the proposed regulations.

-2.
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6. Section 41.002-2(b). The words "regulated supplier” should be clearly defined in the

N:REA\COMMENT.524

Definitions sections in order to avoid any possible confusion.

7. Section 52.241-5(d)(2). None of the contracts between Central and its other
consumers contains a proﬁsioﬁ for an adjustment in the monthly billing due to the inability of the
consumer to operate the service location for causes beyond its control (other than in accordance
with a rate schedule under which Central purchases the applicable increment of power from its |

wholesale supplier). For this reason Central is opposed to this provision being required in federal

. contracts for electric utility service.

8. Section 52.241-13(!5)(c)and (d). Since subsection (a) of 52.241-13 states that the

- Government is a member of the Cooperative, the Government should abide by all the by-laws of

the Cooperative. Subsections (b), (c) and (d) relate to subjects 4cov'ered by the cooperative’s
bylaws and REA regulations and should be omitted. If the provisions of subsections (b), (c) and
(d) conform to the bylaws, these subsections are redundant; if they differ, the Government
becomes a "special” member, unnecessarily creating signiﬁcanlt problems for the Cooperative.
Thus subsections (b), (c) and (d) of section 52.241-13 should be omitted frorﬁ the final
regulations. | |

9. Section 52.241-13(b). If subsections (b), (c) and (d) are not omitted as suégested in
paragraph 8 abové, the following spei:ific comments apply. Subsection (b) would appear to

require that the contracting electric cooperative agree to make payment of capital credits on a

- certain date to be stated by the Contractor. Under standard, REA-approved bylaws of rural

electric cooperatives, capital credits are allocated annually by member and each member is
notified of the amount of its capital credit allocation. In the event a member has more than one

service location the allocation is broken down by service Al’ocation. Therefore, the information

.3.
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requested in the first sentence of this subsection is already provided to all consumers, but

N:REA\COMMENT.524

generally not within 60 days. The time requirement should be omitted.
However, this subsection places an additional requirement on electric cooperatives which

is contrary to existing standard bylaws and REA mortgage requirements and could result in

-

discriminatory treatment of other consumers vis-a-vis the Government as a consumer. The
payment (as opposed to the allocation) of capital credits is subject to the approval. of the board of
trustees of the electric cooperative and the consent of REA, and is based upbn a numbex; of
f#ctors, including the cash condition of the cooperative at the time of payment. Most electric
cooperatives pay capital credits on a first-in, first-out basis with a ten to fifteen year lag time.
Some cooperatives use a combination of first-in, first-out and last-in, first-out so as to pay a-
portion of the capital credits based on the current year’s sales. It may not be legally possible, and
it certainly would not be wise, for the cooperative to contract to pay capital credits on a specific
date to the Government. If it did so, its payment schedule would probably have to be made
applicable to ail consumers in order to avoid discriminatory treatment of any consumer.
Furthermore, REA might refuse to agree to such a contractual provision, thereby putting electric
cooperatives at a competitive disadvantage in supplying electricity to Government purchasers.
The electric cooperative incorporation statutes of the various States and provisions of the
Internal Revenue Code and IRS Regulations recognize the need for a nonprofit, non-stock
consumer-owned corporation to accumulate patronage capital through the retexition of excess
'~ earnings. No business can accurately predict its need for such retained capital for years into the
future. To require the oooperative to commit to that which it cannot foresee would be folly for
the electric cooperative and éll of its consumers. If, on the other hand, the proposed regulatory

2

language can be complied with merely by stating that capital credits will be paid "when the board

-4.
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_ N:m\comx'r;sz4 |
of trustees so directs, subject to the approval of REA," the regulation is unnecessary because the
bylaws adequately cover the matter. The second sentence of this section should be omitted from
the final regulations. |

10. Section 52.241-13(e). While cooperative bylaws sometigles permit the immediate
payment of papital credits to decedent’s estates, the Government’s proposed requirement is
different. Since it is indistinguishable from paying any consumer (individual or corporate) ifs :
capital credits upon mere termination of service, non-discrimination toward the other consumers
would require the cqoperative to significantly change its method of paying capital credits in order
to do business with the Government.

For the above reasons and those stated in paragraphs 8 and 9 above, this subsection
should be omitte.ci from the final regulations.

Respectfully Submitted, _ '
CENTRAL ELECTRIC POWER COOPERATIVE, INC.

Rl Tl

Patrick T. Allen
Executive Vice President & General Manager

Columbia, S.C.
July 23, 1991



'MAILING ADDRESS | |

P. O. Box 4267 |

‘opeka, Kansas 66604-0267 :

Phone (913) 478-4554
Fax (913) 478-4852 l

l
Lester L. Murphy, Jr. ,

Executive Vice President |
!
s
MEMBER COOPERATIVES ;
Alfaita REC, Cherokee, OK :
Ark Valley REC, Hutchinson *
Brown Atchison REC, Horton
Butler REC., E! Dorado
C & WREC, Clay Center |
Caney Valley REC, Cadar Vale |
CMS REC, Meade |
Doniphan REC, Troy |
D.S. & O. REC, Solomon |
Fiint Hills REC, Council Grove |
Jewell-Mitchell REC, Mankato l
Kaw Valley REC, Topeka i
KEPCo, Topeka | !
Lane-Scott REC, Dighton |
2avenworth-Jefferson REC, McLouth !
Lyon-Coffey REC, Buriington |
" Midwest Energy, Hays |
NCK REC, Beilevnllo [
Nemaha-Marshail REC, Axtell
Ninnescah REC, Pran
- Norton-Decatur REC, Nonon
. Pioneer REC, Ulysses :
P.R.& W. REC, Wamego |
Radiant REC, Fredonia |
Sedgwick County REC, Cheney |
Sekan REC, Girard |
Smoky Hill REC, Ellsworth [
Sumner-Cowiey REC, Wellington
Sunfiower, Hays |
Twin Valley REC, Altamont
United REC, lola !
" Victory REC, Dodge City
Westem REC, WaKeeney :
Wheatiand REC, Scot City

. ENERGY BLUS
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Kansas E/ectr/c Cooperat/ves Inc.

Statewide Office at 7332 SW 21st Street, Topeka, Kansas 66615

July 23, 1991

General Services Administration
FAR Secretariat (VRS) .

18th and F Streets, N.W., Room. 4041
washington, DC 20405

Re: FAR Case 91-13; Federal Acquisition Regulation;

Acquisition of Utility Services
Dear Secretariat:

Enclosed for filing in FAR Case 91-13 is an original and
three copies of comments submitted on behalf of Kansas
Electric Cooperatives, Inc. (KEC). KEC is the statewide
service association for the rural electric cooperatives
operating in the state of Kansas. We would request that
our comments be considered in your consideration of
amendments to the FAR concerning acquisition of utility
services.

Very truly yours,

-

Michael W. Pete

~General Counsel

jh
Encl.

cec: Lester L. Murphy, Jr.
Wallace F. Tillman, NRECA

2

:



q/-13- 22"

FAR Case 91-13 - Federal Acquisition Regulations;
Acquisition of Utility Services

cOmments Submltted by Kansas Electric Cooperatives, Inc.
In Response to Notice of Proposed Rules
56 Fed. Reg. 23982, May 24, 1991

Kansas Electric Cooperatives, Inc.
7332 Southwest 2lst Street

P.0O. Box 4267

Topeka, Kansas 66604

(913) 478-4554
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FAR Case 91-13 - KEC Comments

Kansas Electric Cooperatives (KEC) 1is the statewide 'service
association representing the interests of the rural electric
cooperatives providing electric service within the state of Kansas.
Our membership includes thirty-two distribution cooperatives and
two generation and transmission cooperatives, which together serve
‘throughout 80% of the state of Kansas. KEC member cooperatives
provide retail electric service to numerous federal installations,
including military bases, Corp of engineer projects, and federally
owned or operated buildings. The proposed amendments or additions
to the FAR regarding acquisition of utility services (56 Fed. Reg.
23982), if adopted, would have a serious adverse economic impact on
several Kansas rural electric cooperatives. For these reasons, KEC
is interested in the proposed changes to the FAR.

Issues

For the following reasons, KEC 6pposes the proposed language
regarding capital credits contained within 52.241-13, Capital
Credits, specifically paragraphs (b) and (c). ‘

1. The language in 52.241-13 (b) and (c¢), if adopted, may be

. inconsistent with many cooperatives' bylaws by granting the
government greater rights to the payment of capital credits
than other similarly situated members of the cooperative.

2. The proposed language in 52.241-13 (c¢) regarding the right to
payment of capital credits, if adopted and complied with, may
force many cooperatives to violate terms of the mortgages held
by the federal government acting through the Department of
Agriculture and the Rural Electrification Administration, as
well as jeoparde the cooperative's financial viability.

Discussion

1. The 1anguage ‘as proposed in 52.241-13 regarding capital
credits 1is both inconsistent internally as well as being
inconsistent with many cooperatives' bylaws. Paragraph
52.241-13 (a) states that the government, as a member of the
cooperative, is entitled to capital credits consistent with
the cooperative's bylaws, the same as any other member. KEC
would not deny this fact. And, if the proposed contract
language were to only contain paragraph (a), we would not be
writing comments. However, inclusion of paragraphs 52.241-13 °
(b) and (c) cause. serious concern for KEC as they are both
inconsistent with paragraph (a) and are 1ncon51stent with many
cooperatives' bylaws. s



4132

Paragraph (a) correctly states that the government is a member of
the cooperative and as such is entitled to the same rights as any
other member. However, if adopted, paragraphs (b) and (c) would
entitle the government to additional rights regarding capital
credits not afforded other similarly situated cooperative members.

Paragraph (b) requires the following:
1. Notice of the government's accrued capital credits

within sixty days after— the close of the cooperative's
fiscal year; and

2. The specific amount of and specific date in which the
capital credits are to be paid to the government.

Both requirements go beyond many, if not all, of the cooperatives'
obligations imposed by the bylaws with regard to notification of
members' accrued capital credits. Many cooperatives' bylaws are
quite similar to those proposed by REA and the U.S. Department of
Agriculture in REA Bulletin 101-5, REA Model Act Bylaws. The
specific provisions contained within the model bylaws and bylaws of
many Kansas RECs provide that within a reasonable time after the
close of the cooperative's fiscal year, the membership will be
notified and informed of the amount of capital credits being held
by the cooperative on behalf of each patron. The bylaws, however,
are silent as to any requirement regarding notification of when the
credits will be retired. . The model bylaws and the bylaws of many
Kansas RECs leave it to the discretion of the cooperative's board
of trustees as to when and how much capital credits will be retired
and paid out to the cooperative's members. ' This is determined
after a thorough review of the cooperative's current and future
financial condition.

The proposed contract 1language contained within paragraph (b)
requires the cooperative to give detailed financial data to the
government within an arbitrary sixty-day limit. The cooperatives
are required by REA to have an lndependent CPA audit conducted at
the close of each fiscal year. Rarely is that audit conducted and
a report made to the cooperative within sixty days of the close of
the fiscal year. 1In many cases, the 1ndependent CPA report is not
available to the cooperatlve until four to six months following the
close of the cooperative's fiscal year. Requiring the cooperative
to provide specific capital credit information, including accrued
credits by contract number, year, and delivery point within a
- sixty-day time limit goes beyond the capabilities of many systems.

Paragraph (b) attempts to bind the cooperative by requiring the
cooperative to inform the government of a date certain when payment
of the capital credits is to be made. * It would be impossible for
the cooperative's board, within sixty:days after the close of the
cooperative's fiscal year, to indicate with "any degree of
specificity the amount of capltal credits and the date certain that
they will be retired.
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In many instances, cooperatlves are on a fifteen or twenty-year
rotation cycle, meaning that capital credits accrued fifteen or
twenty years ago are being retired with current revenues. An
economic reality is that the financial condition of any cooperative
fluctuates from year to year. Hence, the money available to retire
accrued capital credits will also fluctuate from year to year. By
.holding the cooperative to a date certain for the payment of
capital credits long before the cooperative's board can accurately
make that determination places the government's right to payment
above all other cooperative consumers, as well as stripping the
cooperative's board of directors of its authority and discretion as
prescribed by state law and the cooperative's bylaws.

2. The proposed 1language in paragraph (c) regarding the govern-
ment's right to payment of capital credits upon termination or
expiration of the contract, if complied with, may cause the
cooperative to violate its REA mortgage or even jeopardize the
cooperative's financial condition.

Finally, we take strong exception to the inclusion of paragraph
52.241-13 (c) which provides as follows:

Upon termination or expiration of this contract, unless the
Government directs that unpaid capital credits are to be
applied to another contract, the Contractor shall make payment
to the Government for the unpaid credits.

This provision clearly places the government's interests and its
right to demand payment of capital credits above all other
cooperative consumers. Currently, when a customer ceases to take
service from the cooperative, the customer has no right to demand
payment of capital credits. Current customers which 1leave the
cooperative system have no greater right to payment of capital
credits than do remaining cooperative customers. All customers,
past or current, are generally paid when the cooperative makes a
general rotation of capital credits, and not before.

Cooperatives which have borrowed money from REA have executed a
standard form mortgage agreement which controls, to a certain
degree, the cooperative's right to retire capital credits. A
typical mortgage provides that the cooperative will not, in any one
year, without the approval of its principal 1lenders, retire any
capital credits to its members or consumers if after making the
distribution the total equity of the cooperative will not equal or
exceed 40% of its total assets and other debits.

Many KEC member systems do not currently meet the 40% equity
requirement necessary to retire capital credits without the
mortgagor's approval. The inclusion oft paragraph (c) in a contract
requiring a cooperative to retire capital credits to the government
at the conclusion of the contract term, if complied with, would
cause any cooperative with less than 409 equity to violate its
mortgage with REA.



4/-)3-22"

Addltlonally, several Kansas cooperatives serve very large federal
installations which have accrued considerable amounts of capital
credits during their vyears of service. If a cooperative were
required to retire all of these capital credits at one time upon
the termination of service to the government installation, the
cooperatlve in all likelihood would not have the cash available to
do so. :

Conclusion

The proposed contract language contained within 52.241-13 (b) and
(c) grants to the government greater rights than any other
cooperative member, and if implemented and enforced will have a
detrimental economic impact on cooperatives providing electric
service to government installations. We would strongly recommend
that paragraphs 52.241-13 (b) and (c) be deleted from the proposed
contract language contained within the Federal Acquisition
Regulation as published in 56 Fed. Reg. 23982.

At the very least, paragraphs (b) and (c¢) should be amended to
provide that the government will be notified of its accrued capital
credits within a reasonable time following the close of the
cooperative's fiscal year, and delete the requirement of notifying
the government of a date certain when the capital credits are to be
retired. Further, paragraph (c) if not deleted should be amended
to provide that upon termination or expiration of the. contract
between the'cooperative and the government, the government’wlll be
paid capital credits in accordance with the cooperative's bylaws
and general rotation policy.

Thank you for this opportunity to submit comments regarding the
proposed amendments to the Federal Acquisition Regulations
regarding Acquisition of Utility Services.

Réspectfully submitted,

MicHael W. Peters, Gerlieral Counsel
Kansas Electric Coocperatives, Inc.
7332 Southwest 21st Street

P.O. Box 4267 _

Topeka, Kansas 66604

(913) 478-4554
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Rushmore Electric Power Cooperative, Inc.

1718 Cam.bellv, P.O. Box 2414 Phone: (605) 342-4759
Rapid City, SD 57709-2414 Fax: (605) 348-2026

July 23, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F. Streets, N.W.

Room 1041 |

Washington, DC 20405 -

RE: FAR Case 91-13
To Whom It May Concern;

Rushmore Electric Power Cooperative is a wholesale electric
power suppller to eight rural electric distribution
cooperatives in western South Dakota. Some of these systems
serve federal facilities and would be subject to your above
referenced rules. -

We became aware yesterday on return from vacation of the
proposed GSA rule on the acquisition of services from
utilities (56 Federal Register 23982). In this, GSA is
proposing language be added to all contracts between federal
facilities and cooperative utilities.

We are concerned with subpart "52.241-13 - Capital Credits".
Subtitle (b) under this section calls for 60 day notice of
accrued credits stating the amount and date payment is made.

' We are opposed to the 60 day notice as the books are not
usually closed that soon and because it calls for treatment
other than normal for the balance of the distribution
cooperative membership. Additionally they would not yet have
information on credits earned at the wholesale level which
would be part of the assigned credits. Notice at that time of
the method and time of payment would not be available because
many systems are on an eight, ten or twelve year (example
only) credit repayment schedule which are recommended by REA
who also sets payment formulas. The boards of directors make
repayment determinations at or near the time of payment based
on factors then. 2

0%
& 9 RECYCLED PAPER
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General Services Administration
Page 2

We oppose subtitle (c) as well because it directs that credits
will be paid upon termination of a contract unless assigned to
another contract. This calls for payment out of sequence and
not according to policy or organization bylaws. It may as a
result place a financial hardship on the cooperative.

There are numerous other areas in the rules we have concerns
with. These, however, pertain principally to retail power
sales so we--because of limited time--will rely on ocur member
distribution systems to address then. :

Your consideration of our concerns in making your rule changes
would be greatly appreciated.

Sincerely,

Robert F. Ma

RFM/dt



“OWNED BY THOSE
WE SERVE"

DAVIESS—MAF?TIN COUNTY
q/-13-229

RURAL ELECTRIC MEMBERSHIP CORPORATION
P.O. Box 540
Washington, IN 47501
Phone: (812) 254-1870

July 24, 1991

5eneral Services Administration
FAR Secretariat (VRS)

18th and F Streets

N.W., Room 4041

Washington, D.C. 204CS

I% Re: FAR Case 91-13

Dear Sirs:

The recently published proposed rule on the acquisition of
services from utilities (56 Federal Register 23982) has raised

concern among the Daviess-Martin County REMC Directors.
Tspecially, Section 41.007 (3) where it proposes that federal

faci1lity contracts with the cooperative electric utilities
contain a clause substantially the same as the clause at 52.241-
12, Capital Credits. This clause contains provision wnich weou.d

violate the principles by which cooperatives operate, and the
provision woulid also hold the potential to do financial harm to
the e.ectric cooperative. '

In paragraphs (b) and (<) it calls for government facilities Lo
réceive discriminazory, preferential treatment in recovery of
capital credits. Cooperatives are run by democratically elected
boards of directors who establish the criteria for :1f and when
capital credits may be distributed to member-:sonsumers. The
poards of directors establish capital credit policies which are
intended to treat all consumers equally in receiving capiial
.credits. For the federal government to try %o establish
ccntractual requirements for preferential treatment in which zase
federal facilities would receive capital credits in advance of
other consumers, violates this foremost principle of equal
treatment for all consumers.

Thank you for the opportunity to offer our observation on this

maiLter.
. 2

Slncerély.

:'/ G d‘/’lf V\ )
. VRobert 1'_ Barron '
General Manager

RLB:t 3s JUL 26




z Matanuska Electrlc C - 3- 2 30
Association, Inc. q / '/

P.O. Box 2929 . ’

Palmer, Alaska 99645

Telephone: (907) 745-3231

Fax: (907) 7_45-9328

July 23, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets NW, Room 4041
Washington, D.C. 20405

Dear Sir/Madam:

Re: FAR Case 91-13. Proposed Rule for Federal Acqu1smon Regulation; Acquisition of
Utility Services

Matanuska Electric Association, Inc. (MEA) subrmts the following comments on the
proposed regulauons in FAR Case 91-13.

The proposed rules appear to establish very specific contract requirements for the
acquisition of utility services. On the other hand, Part 41 - section 41.007(a) - Contract
clauses provides for varying the contract terms to meet the specific conditions relating to
a utility. More specifically, this section states:

...To accommodate requu'ements that are pecuhar to the contractmg
“situation, this section prescribes clauses on a 'substantially the same as’
- . basis (see 52.101) which permits the contracting officer to prepare and
utilize variations of the prescnbed provision and clauses, in accordance
with agency procedures.”

Given the apparent flexibility noted above, MEA still has a particular concern about the
clause relating to capital credits. The concern relates to section 41.007(j), which requires
a contract to contain a clause substantially the same as the clause at 52.24]1-13 - Capital
Credits, when the Federal Government is a member of a cooperative and entitled to
capital credits.

Specific to clause 52,241-13 - Capital Credits, MEA believes that only subparagraph (a) of
this clause should be required. Subparagraph (a) would assure the contracting officer
that the Federal Government will be treated, as relating to capital credits, the same as
other members of the cooperative; i.e., on a basis consistent with the by-laws of the
‘cooperative. MEA has an established pohcy. administered by the Board of Directors, to
~manage its capital credits pursuant to the terms of the co-op’s by-laws. Also, MEA has
paid capital credits each year since 1983. MEA récommends that the final rule include

- only subparagraph (a) of proposed section 52.241-13.




FAR Case 91-13 Letter

My T Q113230

If si ( ‘ cti 4]-13 are included in the final
rule, MEA notes that in order to meet its peculiar circumstances, the language in such
subparagraphs would have to be modified. It would be MEA's understanding that the
language in such subparagraphs could be negotiated with the contracting officer to meet
MEA's requirements. ’ :

Concerning 352.241-1Xb) and (d), MEA’s systems will not permit the allocation,
notification of payment date and subsequent retirement payment of capital credits on
the timeline, or by the method required in such subparagraphs. As noted above, MEA
has an established policy and has paid capital credits each year since 1983. MEA believes
it is unreasonable to expend the resources necessary to change its capital credits policy
and systems to meet the requirements of one of its approximately 25,000 members.

More specifically to 52.241-13(c), MEA’s by-laws do not provide for the payment of
unpaid capital credits to members when they are no longer members of the co-op. The
capital credits retirement payment is made on a percentage basis, as approved by the
Board from year-to-year. Subparagraph (c) is not clear as to its intent. If the intent is
that all capital credits allocated to the Federal Government under a specific contract
would be paid in full at the end of the contract, MEA's membership probably would
have-to amend the by-laws to provide for this payment. This amendment would require
- MEA to treat the membership of the Federal Government, as to capital credits,

- differently than that of other members. MEA believes that this requirement is
unreasonable and should be deleted from the final rule.

- MEA again recommends that of -

- 1 its be excluded from the final rule. Subparagraph (a) would assure the
Federal Government that its capital credits will be handled pursuant to a cooperative's
by-laws. '

Sincerely, - .
ﬂw‘h, Lipodestl

James N. Woodcock
Manager of Administration

1dl




B Wright-Hennepin 9/-/3 -23|
3 Cooperative Electric Association
@l P.O. Box 330« Maple Lake ¢ MN 55358-0330

July 18, 1991

General Services Administration

_ FAR Secretariat (V RS%N
President ' 18th and F Streets, N.W. Room 4041 .-
-Donald J. Paumen Washington, D.C. 20405 |
Maple Lake, Mn.
o RE: FAR Case 91-13
X,';: ;r:z:: nt To Whom It May Concern;
Rogers, Mn.

This letter is to eeress my concern for certain conditions detailed
in proposed rule 41.007().
Secretary-Treasurer

ES. Knickerbocker - I have particular concern with two provisions in the proposed rule.
Annandale. Mn. The one provision states that the cooperative shall provide to the

) ' Contracting Officer a notice of of accrued capital credits within 60
Directors . days after the close of the Contractors fiscal year and the date that

~ payment is to be made. The second concern is that upon termination or
Byron C. Gustafson Y
Buffalo, Mn. - expiration of the contract, the Contractor shall make payment to the
Government for the unpaid credits. , ‘
. Howard L. Ellis ~ Both of these conditions would:

Buffalo, Mn. :

1. Be contrary to the By-Laws of almost all of the cooperatives
Chris A. Lantto in this country. - ‘
Annandale, Mn. : 4
2. Provide a hardship on some cooperatives where the Government

Thomas Mach is the largest and principal customer.

Maple Grove, M. 3. Would discriminate against the other members of the
. Cooperative by providing preferential treatment of one
Sandra Hunz customer over another. : |
Maple Plain, Mn.
4. Contradict cther rules established by the Government under
Arthur E. Watkins the Rural Electrification Act which requires the Cooperative
Hamel, Mn. - to maintain a certain level of equity. '

General Manager 5. Decreased equity would mean mcreasgd long term borrowing.

David P. Larson

Buffalo, Mn. I strongly urge you to corsider the above concerns and request that

the rules be modified to eliminate changes that can seriously affect
the operations and well being of the rural electric program.

k3

Sincerely,

. David P. Larson
| General Manager

© Hennepin County Toll Free 441-5280  ® Wright County Toll Free 1-800-762-1206 Mapile Lake & Locale 963-3131

 ® 24-Hour Fax (612) 963.3915 w26
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9// Valléy Electric | ‘

Association, Inc. July 23, 1991

800 E. Highway 372

P.O. Box .237

Pahrump. Nevada 89041
Telephone (702) 727-5312
Fax (702) 727-6320
1-800-742-3330 (In Nevada)

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N.W.

Room 4041

Washington, D.C. 20405

Reference: FAR Case 91-13°
Dear Sir:

We are a small electric distribution cooperative located in rural
southern Nevada. We strongly object to the proposed rule on the
acquisition of services from utilities at 41.007(j) and 52.241-13
Capital Credits. 52-241-13(b) states that the date the payment of
capital credits to the government is to be made. Our bylaws state that
payment shall be at the discretion of our board of directors. Their
decision if and when to pay capital credits is based on various factors
at. the time and no date certain can be placed on payment of such credits

. in advance.

52.241-13(c) states that payment of capital credits to the government
shall be made upon termination or expiration of the contract. Our
bylaws state that capital credits are paid on a "first in first out"
basis, thereby not allowing such payment any other way.

52.241-13(d) states payment will be made by certified check. I see no
reason to treat any single consumer different from all others im this
regard. Our regular general fund check is adequate for this purpose.

In my judgement, if these proposed regulations are required to be part
of any new contract for services from utilities, we and probably many
other utilities have signed our last contract for such services with the
government. '

Thank you for the opportunity to comment.

Sipgerely,

Ross L. Dohlen, *

General Manager

RLD/djb

JuL 26 Il



» Washington Electric | q / /3-23 s
Membership Corporation | -
‘ 258 North Harris Street ' '
Post Office Box 598
' Sandersville, Georgia 31082
Telephone (912) 552-2577

July 228, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D. C. 20405

Re: Proposed Acquisition Regulations: Acquisition of Utility
Services, 56 Fed. Reg. 23982 (1991) (FAR Case 91-13)

Gentlemen:

Washington Electric Membership Corporation offers the following
comments relative to the above proposed rule. )

Subsections (b) and (c) of the proposed rule appear to be in
conflict with the bylaws of the cooperative and would cause the
bylaws to be viocolated should payments be made according to the
proposed rule. It also appears to be in direct confilct with the
guidelines from the Rural Electrification Administration that
requires the accumulation of equity through minimum Times

' Interest Earnings Ratios and Debt Service Coverage ratios. The
early payment of capital credits to governmental contracts that
have terminated would require that other consumers be billed at
higher rates to provide capital for these refunds. This could be
determined to be a violation of the bylaws or state statutes
which govern the cooperative. The early "payment of capital
credits to one class of customer relative to all other customers
may have an impact on the .cooperatives tax exempt status because
it could be inconsistent with the requirements of the IRS for
cooperative status, that the cooperative operate on a
"cooperative basis". i

Since there are so many areas that could significantly affect the
basic operation of a cooperative, we feel that subsections (b)
and (c¢) of the proposed rule be eliminated and capital credit
retirements to governmental agencies be retired under the same
conditions and at ¢the same time as retirements to all other
customers. '

Singer '
Robert S. Moore, *
General Manager

‘“Owned By Those We Serve’’
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THWEST RURAL ELECTRIC . A o
‘ v Julv 23+ 1791
BOARD OF
TRUSTEES _
_.General Services Administraticon
Don B. Eliis FAR Secretariat (VR3)
Oistnct 1 18t and F. Streets. M. W.. FRoom 4041

Roosevelt Okianoma Washingtons D. C. 20405

Fred J. Stowe o

District 2 Fef: General Services Administration. Federal

Blawr. Okianoma Acquisitiorn Regulaticons for the Acquisition of
Utility Services (FAR Case 91-13) {52.2841-13

Charles R. Barrett Capital Credits)

District 3

Altys. Oklahoma
- .Gentlemen:
J. Darre! Riggins

Elzgef:c: Oklahoma We are writing vou in regard to the proposed
L ' change in pavment of Capital Credits to be oaid to the
Fred N. Elsener Government.

Disinict 5 : '

own Quanama We strongly cppose paragraph (b) of article SE-241-

Wendell Mints 13 Capital Credits.

1St .

3$§ﬁaa Scuthwest Rural Electric would be unable to meet
the sixty davs after the clese of cur fiscal vear and

an White . alsc wduld be unable to give the date of pavment because

ﬁzaa that is determined by the financial corditicor of the

Cocoperative and would have to be in compliance with the

Carl Brockriede bvlaws of the Cooperative.

District 8

Electra, Texas Under (c) Upeon Termination or Expiration of the

Jimmy Holtand Contractsi: the Cooperative’s bvlaws state that Capital

District 9 Credits will be paid ta a natural person and this

vernon. Texas changes of course. would have to be submitted to the

Cocoperative’s membership for a change in the bvlaws.
Currentlys Scuthwest Rural is not refunding Capital
Credite because of the financial cordition of the
Cooperative, and thev will only be vefunded upan the
discretien of the Bocard of Trustees and with the
aporoval of the Fural Electrification Qdministraticn and
the Central Finance Corporaticon. Therefore. we cppose
any change in the government contracts as proposed under
Ray Beavers ‘ the above reference. ‘
General Manager .
Sincerelv,

700 North Broadway - : .
P.0O. Box 310 A
Tipton. Oklahoma
73570-0310

one 405 / 667-5281
; 405 / 667-5284 FE:mre
s 1-800-256-7973

Pay Bdavers, General Manager
SOUTHWEST RURAL ELECTRIC ASSOCIATION

(93]



HOT SPRINGS REA,‘ ne. q / /Z 255

P. O. BOX 630—504 FREMONT STREET / THERMOPOLIS, WYOMING 82443 / PHONE 307-864-3157
1-800-826-3446

July'EB, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N.W.; Room 4041
Washington, DC 20405

Subject: FAR Case 91-13
Dear Ladies and Gentlemen:

In the May 24, 1991 Federal Register on page 23990, Section
S2.241-13 Capltal Credlts, paragraph (b) reads as follows:

"Within 60 days after the close of the Contractor’s fiscal
year, the Contractor shall furnish to the Contracting
Officer, or the designated representative of the Contracting
Officer, in writing, a list of the accrued credits by
contract number, year, and delivery point. Also, the
Contractor shall state the amount of capital credite to b=
paid to the Governmment and the date payment is to be mace.'

. The requirement to submit a complete capital credit repoert
within 60 days of the close of the fiscal year is currently
unachievable. Hot Springs hopes to have the member notices in
the mail within the next 30 days, showing the outstanding capital
credit balances and the 1990 allocation to the membership.

The rule further requires that notice be given as tg whern
the capital credits will be paid. It is not possible for us to
comply with that request for the following reason. In the first
quarter of each year, the Hot Springs Board of Directors isgs
required to review the financial health of the cooperative and
make a determination as to the amount of capital credits that
will be retired. A major portion of cur members capital credit
account is made up of power supplier capital credits :that are
paid pnly upon receipt of payment by the gpower supplisr. This
means that other than a review of the historical pattern, the
future is indeterminate.

’

. 2
Paragraph {c) is restated below:
“Upon termination cor expiration af this contract, unless tre
Government directs that unpaid capital credits are to. be
applied tc another contract, the Contractor shall mnake
payment to the Government for the unpaid credits."”

1
(87]
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Page @2
B5SA - FAR Case 91-13
July qu 1991

This paragraph calls for the retirement of capital credits upson

~ termination of service. This is not consistent with our policy
of rotating on a fixed dollar amount each year with a target of a
fifteen year rotational period. [t does not seem correct to

provide the Government with an advantage that is unavailable to
our other members.

Section 41.004-1 Acquiring Utility Servxces, Policy, page
23983, paragraph (e) reads as follows:

" Prior to acquiring electric utility services on a
competitive basis in an area governed by a franchise service
territory, the contracting officer shall determire, with the
advise of legal counsel, by a market survey or ary other
apprcocpriate means, that such competition would not be
incaonsistent with state law governing the provision of
electric utility service, including state utility commission
rulings and electric utility franchises or service
territories established pursuant to state statute, state
regulation, or state-approved territorial agreements.
Proposals from alternative electric suppliers must provide a
representation that service can be provided in a manner nat
incansistent with section 8093 of Public Law 100-202 (see
41.004-1(d)). The representation must be supported with
-apprapriate legal and factual rationale."

The Government should not be able to entertain bids for electric
service on a competitive basis under any circumstances. In most
states the electric utility has a legally protected service area.
The U.S. Government should use the locally certified electric
utility and pay the reasonable rates and tariffs established by
the State Regulatory Pub11; Ut111ty Commission in the same manner
as any other consumer. ’

Thank you for the oppdrtunity to comment on your propocsed
rule. Please let me explain if my concerns are unclear.

Sincerely,

HOT SPRINGS R.E.A., INC.
James D. Kirsch

Manager

JDK/ddg

CC: Beb Berglands NRECA
Tom Trowbridge,s WREA
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July 17, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washlngton, DC 20405

RE: FAR Case 91-13
Dear Sir:

This letter is in response to a proposed'rule on the acquisition
of services from utilities. The General Services Administration's
proposal to add language at section 41.007 (j) concerning Capital
Credits would be almost impossible to comply with and at the same .
time would not be in agreement with our cooperative's by-laws.

I will respond to the proposed rule by paragraph as it was printed.
in the Federal Register.

Paragraph A - In order for the Government to be treated like
any other member and be consistent with the by-laws of the
Cooperative, it would be impossible to specify the time of
payment of the capital credits. Our by-laws call for a review
‘"of the financial condition of the Cooperative before any
decisions are made to retire capital credits.

Paragraph B - As in paragraph A, the by-laws of the
cooperative would make it impossible to furnish a date of
payment. The other information asked in this paragraph is
already being provided to all of our members.

Paragraph C - As in the first two paragraphs, in order to
comply with this paragraph, the Cooperative would not be in
compliance with our own by-laws. Our by-laws do not permit us
to retire a member's capital credits when they disconnect
their service. Their capital credits are retired at the same
time as all other members. There is no differentiation between
inactive and active members when retiring capital credits.

Paragraph D - The requirement that the payment of capital
credits be made by certified check is both costly and
insulting. The cost of a certified check in both time and
money would be unnecessary. The other information required in
this paragraph is already being provided.

(9>}

1 Mothows Drile PO Box 21239 Hilzon Head [sland. SC 29925 N T
L 2 L



General Services Administration
July 17, 1991 '
Page 2

-In closing, I would like to emphasize the fact that a proposal like
this would require our Cooperative to change our by-laws in order
to comply. What our Federal Government is proposing would require
that they receive preferential treatment over the other members of
the Cooperative who are citizens.

Sincerely,

PALMETTO ELECTRIC COOPERATIVE, INC. -

L / . . .
o ! o ” : . 4
k.- . . /W. R J/-‘- N .-.,', R e ——

G. Thomas Upshaw _
President & Chief Executive Officer

GTU: ncr

EAAIMIZTIC

eLECTRIC COCPERATVE NC

L4 C - L 2 .



P.O. Box 10
Jasper, Georgia 30143
Telephone: (404) 692-6471

July 23, 1991

General Services Administration , ,

FAR Secretariat (VRS) : -
" 18th and F Streets, N.W., Room 4041

Washington, DC 20405

. RE: FAR Case 91-13
Gentlemen:

In reviewing the proposed regulations set out by 56 Fed.Reg.
23982 (1991) (FAR Case 91-13), we are concerned about these
regulations.

It would not be possible to furnish an accurate list of capital
credits with 60 days after the close of our fiscal year. We do
not complete this 1list until our year end audit is completed and
reviewed. This is generally after 120 days. We also are
required to pay on a FIFO basis. Therefore, paying a government
entity at termination of the account would violate our by-laws
and in fact would impair vested contractual rights in private
contracts.

We have always considered capital credits a part of owner's
equity. Your suggested change would in reality change this to a
form of liability that could jeopardize the basic means by which
cooperatives are capitalized. ' '

If we make an exception of paying governments, we feel that this
would be 'unfair. Paying government capital credits prior to
paying others is unfair to the rest of our members. We do not
feel that a government entity is entitled to preferential
treatment nor should such preference be legislated.

With respect to connection charges, our <ooperative operates on a
cost of service principal. Any costs that are not properly
charged to our class of consumer are paid by other classes. To
allow the government to escape their cost would also violate our
by-laws and state status.

JuL 26

« ggfaﬁlg }\?Iembership Corporation | 4/ '/ g - :?6 q
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General Services Administration Page-2-
“RE:  FAR Case 91-13

This proposed rule may be in reference to a subchapter T
cooperative. EMC's are 501 (C) (12) tax exempt. The subchapter
T cooperatives excess margins are "patronage dividends" while
EMC's refer to margins as '"capital credits.'

We-ask that you review your proposed regulations in detail prior
to making any decisions. If we can answer any questions, please
feel free to contact us. :

Sinc‘ ely,

<;éhar s Gibson

Manager, Finance & Accounting

OLA ELECTRIC MEMBERSHIP CORPORATION

CG:bg

Bringing POWER to this area for over 50 years



BON HOMME YANKTON
ELECTRIC ASSOCIATION, INC.

P.O. BOX 158 * TABOR, SOUTH DAKOTA 57063 e PHOHE(GOS) 463- 2507

" July 23, 1991

MEMO TO: GENERAL SERVICES ADMINISTRATION
F A R SECRETARIAT (VRS) '

FROM: RONALD E. KOUPAL, GENERAL MANAGER
BON HOMME-YANKTON ELECTRIC ASSOCIATION

SUBJECT: F ARCASE 91-13

. We are writing this memo to VOicé our concerns about the
: proposed changes of legislation on F A R Case 91-13.

Bon Homme-Yankton Electric Cooperative opposes any of the
proposed changes to 52.241-13 capital credits Parts B & C,
52.241-8 connections charge, and 52.241-5 service provisions
Parts A, B, and D.

Bon Homme-Yankton Electric has by-laws and policies that
provide guidance in the management of our day to day
operations. It is the opinion and feelings of the Board of
Directors and Management of Bon Homme-Yankton Electric that
no member shall be given preference treatment in these areas,
whether it be the federal government, a large industrial
load, or a residential consumer.

REK:kjk

JUL 26 =;?z'
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GRAND ELECTRIC COOPERATIVE, InNnc.

SERVING NEARLY 10.000 SQUARE MILES OF NORTHWESTERN BOUTH DAKOTA
P. O. BOX 39 . WITH DEPENDABLE ELECTRIG SERVICE

BISON. SOUTH DAKOTA e 57620 | PHONE 605 e 244-5211

July 23, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N. W.

Room 4041

© Washington, D.C. 20405

RE: FAR Case 91-13
Dear Sirs:

The folléwing are offered as cohmehts in regard to FAR Case 91-13 pro-
posed rules for the acquisition of services from utilities (56 Federal

Register 23982).

We find the provisions of paragraph 52.241-13 on Capital Credits to be
unworkable and in violation of established bylaws and procedures. No-
tification required per 52.241-13(b) is unworkable in that it does not
allow adequate time for audit completion and Capital Credit alloca~
tion. We believe 120 days would be an adequate time frame. Paragraph
52.241-13(c) would violate the first-in, first-out principle adhered
to by most cooperatives and would be unfair' to other consumers who
would be pazd on a rotational basis.

We appreciate the opportunlty to comment on the proposed rules so that
these inequities can be caught before implementation.

sin e'ely,
D&krell D. Henderson, General Manager

DDH:g3j

JUL 26 o
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Ravalli County Electric Co-op
NE 1051 Eastside Highway ’ _ _ O
Trsmnae - 13-24

July 22, 1991

. General .Services Administration

FAR Secretariat (VRS)
18th and F Streets, NW
Room 4041

Washington, D.C. 20405

RE: FAR CASE 91-13

By this letter we are providing comments on the proposed rule under FAR Case 91-13 as-
published in the Federal Register Notice of May 24, 1991.

If a Federal agency is a member of an electric cooperative, then that agency should be granted
the same right and privileges as any other member of that cooperative. By complying with
subsections (b) and (c) of Section 52.241-13 Capital Credits, it would be discriminatory to the
rest of the membership: Also, an audit of the cooperative is not always possible within the
60 day time frame stated. We suggest eliminating subsections (b) and (c).

Sincerely,

% "'-/i/jfzm

Richard 4. Brown
General Manager
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"’ POST OFFICE BOX 15659 504-261-1221

DIXIE ELECTRIC MEMBERSHIP CORPORATION

July 23, 1991

General Services Administration
FAR Secretariat (VRS)
18th and F Streets
" N.W., Room 4041
Washington, DC 20405

Re: Comments on FAR Case 91-13

Dear Sirs:

The proposed rule to changes contained in federal contracts between

) Federal facilities and cooperative utilities would have a

' disproportionate impact upon the operations of DEMCO. Although we

have -only one part time Federal contract, it would require us to

substantially alter our current accountlng system, at unknown

costs, as well as amend the cooperative's bylaws to permit special
treatment for that contractor.

DEMCO is funded by the Rural Electrification Administration and as
such must abide by the mortgage agreement with that Federal entity.
One of the provisions of the mortgage is that a cooperative may not
pay capital credits, without special permission of REX, if the
cooperatlves equity is below 40% of total assets. DEMCO's equity
is currently approxlmately 14%. Furthermore, DEMCO has not paid
capital credits to its members in the past and does not foresee a
time that it can.

DEMCO has just finished a workout agreement with the REA that has
restructured our debt to that agency due to the weak financial
condition of the cooperative. The last thing that we need at the
moment is additional Federal regulation, which would increase our
costs, to address a nonexistent problemn. Moreover, the
cooperatives bylaws would have to, be amended to give this

~ particular part time contractor spec1f1c and preferential treatment
over our other 57,621 members.

The issues raised by these proposed changes are not ones of minor
. inconvenience and costs. They are real and would have a dramatic

ASCENSION PARISH 6222549 CENTRAL 261-1177 DENMAM SPRINGS 665-8932 GREENSBURG 2226132 ST FRANCISVILLE 635-3348 ZACHARY 654.935S

G
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NATIONAL SCIENCE FOUNDATION | Q/ ,/6 -2 5 g

1800 G STREET,NW. -
WASHINGTCN, D.C. 20550

_July 18, 1991

General Services Administration
FAR Secretariat (VSR)

18th & F Street, NW

Room 4041

Washington, D.C. 20405

Ré: FAR Case 91-13

'Dear Sir or Madam:

The National Science Foundation has reviewed the Notice of
Proposed Rulemaking regarding Acquisition of Utility
Services. We have no ccmments or objections to the proposed
rule in the FAR case cited above.

Sincerely,

el ;(W/VZL //éy

liam S. Kirby r//
Division of Grants/& Contracts

JuL 31 e



DEPARTMENT OF THE NAVY q, / TELEPHONE NO q

ATLANTIC DIVISION (804) 444-9584
NAVAL FACILITIES ENGINEERING COMMAND (A/V) 564-9584
NORFOLK, VIRGINIA 235116287 \N REPLY REFER TO
' 11300
164

REANNITH Y

From: Commander, Atlantic Division, Naval Facilities Engineering Command
To:  Commander, Naval Facilities Engineering Command, Headquarters

Subj: FAR PART 41 - ACQUISITION UTILITIES SERVICES (FAR CASE 91-13)'
Encl:. (1) Comments on Draft FAR Part 41

1. Pursuant to your request, general and specifié comments on FAR 41 are
provided by enclosure (1).

2. Should you have any questions, please contact Mr. Roy B. Morris at
Commercial (804) 444-9584 or Autovon 564-9584,

Copy to:
‘ CHESNAVFACENGCOM (Code 111)
~ NORTHNAVFACENGCOM (Code 024) -
SOUTHNAVFACENGCOM (Code 0221)
WESTNAVFACENGCOM (Code 164)
PACNAVFACENGCOM (Code 113)
S HNESTNAVFACENGCOM (Code 163)

18th and F Streets NW
Room 4041, GS Building
Nashington, DC 20405

Quality Performance . . . Quality Results AUG 5 199



41.001

41.904-1

A-13 - 259

24 July 1991

LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART 41

GENERAL COMMENTS

Part 41 still continues to be a GSA instruction.
Sections 41.004-2, 41.004-5 and 41.005 are specific to
GSA award and administration of their contracts. As DOD
is a Contacting Agency these sections should be omitted
from Part 41 or at least designated °“Not Applicable To
DOD". Each agency will establish required award and

administrative procedures in their suppléments to FAR.

In May 1991, we reviewed and provided comments on DFAR
Part 241. Resolution on Part 41 language should precede
resolution of DFAR Part 241 language.

Section 41.0082 (S) specifies that Part 41 will not be
applicable to acquisitions in foreign countries. Since
there is very little guidance in this area; our next

logical step would be to incorporate some basic guidance
in DFAR.

SPECIFIC COMMENTS

Definition of Utility Service - Delete the last

sentence. The problem with the wording of this sentence

is that it says that other services (e.g., rubbish .
removal, snow removal) may be considered to be utilities
when they are exempt from the Service Contract Act of
1965. This Act lists exemptions, one of which is
utilities. This is an unbroken circle which solves
nothing. Recommend that the wording be replaced with
that in paragraph S5-101.1 of ASPR Supp 5 which sgays
these services may be treated as utilities "when the
services are performed by public agencies or utilities

on a contractual bagis and are subject to public
regulation”. :

(b) - Change to read: "For utility services exceeding
825,000 per annum including any connection and/or
termination charges, agencies shall...°®

(b) - Delete everything after fhe first sentence.
Acquisition of utility service from governmental
agencies, quasi-governmental agencies, or municipalities
makes it imperative that-each agency have the
flexibility to utilize the utility supplier’'s
application form when it is in the best interest of the

U.S. Government and the supplier’s application form

does not violate U.S. law. Each agency must address
this issue with their own procedures.



41.004-2

41.004-5
41.005

4]1.006-1

41.008

41.010

52.241-2

52.241-5

Delete this entire section or desgignate it °NOT
APPLICABLE TO DOD AGENCIES®. These procedures are GSA
specific and should not be applicable to DOD agencies.

As with all other types of DOD contracting:; DFAR, NAPS,
and P-68 establish contacting procedures

Same comment as included with 41.004-2.
Same comment as included with 41.004-2

Rewrite the first sentence to read, "Agencies shall
review (a) utility service invoices exceeding $25,000
per annum on a montlly basis; and (b) each contract or

other written request exceeding #100,000 on an annual
basis.”

This paragraph requires the use of SF 33 which
stipulates the contract to comply with the standard
format as specified in item 1]l of the form. This
conflicts with the ASPR Supp 5 format (paragraph

S5-283) we are now using and which is recognized by the
utility industry as the standard. We must have the ASPR
Supp 5 flexibility of format. It has become increasing
more difficult to execute standard FAR contracts with
sole-source utility suppliers. Changing to a new format
with various sgections that do not apply to utilities
contracts will only hamper the contracting process.

Part 41 must recognize that utilities contracts are
sole-source and unigque and have evolved in an
environment of Federal,State and Local regulations.

(a) Service specifications should be included in
the review of Part 41.

(c) Delete this paragraph in its entirety. Comment on
Section 41.008 eliminates the utilization of SF 33.

(a) - (c) - These subparagraphs effaectively limit
utility contracts to a ten year definite period. They
are written around the GSA ten year standard authority
and ignore the indefinite term contact authorization of
ASPR Supp 5. The scope and term clauses of ASPR Supp 5
are more appropriate for a utility service contract.
Therefore, replace subparagraphs (a) thru (c) with the
ASPR Supp 5 clauses (paragraph §5-203.1).

(a) and (b) - The industry has *moved away from the 2%
range as being accurate. We need to follow suit. These
subparagraphs should state that no meter sghould be
placed in service that does not record 180% accurate
under normal testing conditions.



gy-13- 259

(b) - Change the first sentence to read, °...test the
meters installed by the contractor in accordance with
the contractor’s normal procedures as specified in the
contractor's applicable rules and regulations”.

The remaining portion of the subparagraph gives the
Government the right to request additional meter test
and to pay for them if the Government requires meter

test more frequently that the contractor's normal
" procedures.

52.241-9 An alternative clause is required to cover those
situation where the Termination Liability is based on

quantities consumed or minimum purchase requirements
over a negotiated number of years.
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General Services Administration ' Page 2

impact on the way the cooperative conducts its business. In
addition they are all out of proportion to any perceived problem.
We strongly urge you not to enact the changes as outlined in
paragraphs (a) through (d) of 52.241-13.

Sincerely,

Hen D. Locklar
General Manager

HDL/dls
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TALQUIN ELECTRIC COOPERATTVE, INC.

Post Office Box 1679 ¢ 1640 West Jefferson Street ® Qumcy, Florida 32351

Quincy: (904) 627-7651 July 23, 1991 Tallahassee: (904) 878-4414

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N . W.
Washington, D. C. 20405

RE: Comments on Proposed Federal Acquisition Regulation:
Acquisition of Utility Services, 56 Federal Register
Ma 4, 199 FAR Case 91-1°

- Dear Sir or Madam:

This is to advise you that Talquin Electric Cooperative, Inc. is in
agreement with the comments made to you by the National Rural
Electric Cooperative Association regarding the subject Proposed
Federal Regqulation. This Proposed Federal Acquisition Regulatlon
is of concern to us as outlined in the NRECA letter.

. We respectfully request your serious consideration of our
Association's comments in hopes that any adopted version of the

Regulation recognizes the way we are doing business as
cooperatives.

Respectfully submitted,

TALQUIN ELECTRIC COOPERATIVE, INC.

Wllllam E. Laughl
General Manager

WEL/bs

CC: National Rural Electric Cooperative Association

Serving Gadsden, Leon, Liberty And Wakulla Counties, Florida Sl 1%

e. -« ) ¢
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POST OFFICE BOX 459

ELK POINT, SOUTH DAKOTA 57025
TELEPHONE: 6035-386-3398
FAX 608-356-3397

July 23, 1991

[

General Services Administration
FAR Secretariat (VRS)

18th And F Streets NW Room 4041
Washington, D.C. 20405

Dear Sir:
Re: FAR Case 91-13

On behalf of Union County Electric Cooperative, Inc.. I would like
to offer comments to be considered in relationship to the Federal Reg-
ister # 23982, published May 24, 1991 pertaining to Federal Acquisition
Regulation; Acquisition of Utility Service

We have grave concern over the section of this Federal Register
that addresses Capital Credits when associated with any government con-
tract. Particular discomfort arises with section 41.007(j). along with

. part 52.241-13 Capital Credits allocations that are addressed in items

(b) and (c¢).

Paragraph (b) would require the Contractor to state '"the amount of
capital credits to be paid to the Government and the date the payment
is to be made". Capital credits are assigned or allocated at the close
of business for a calendar or fiscal year. The amount of capital cred-
its could be stated. The requirement that the date the payment is to
be made is another matter. . Retirement of capital credits is governed
by the Rural Electrification Administration mortgage which is the com-—-
mon mortgage for rural electric cooperatives who borrow from the Rural
Electrification Administration. It is our opinion that no Contractor,
if a rural electric cooperative, could state when a capital credit al-
located, in a particular year, will be retired.

The full retirement of capital credits upon termination of a con-
tract for utility service under paragraph (c) would cause the Contrac-
tor to discriminate against the other cooperative membership. The
model bylaws prescribed by the Rural Electrification Administration,
which have been adopted by nearly all rural electric cooperatives advo-
cate a "first in - first out" retirement of capital credits. In ac-
cordance with this -ooperatives' bylaws,, any deceased members' capital
credit allocation will be refunded to the estate at the discounted rate
of 50% of allocation. Limit of refund will not exceed $2.000 in any
one fiscal vear.

(D]
«©
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General Services Administration -2- ' July 23, 1991

We cannot support any change that would allow the government to
withdraw its' capital credits upon termination of existing contracts.
This procedure would create undue hardship on the remaining membership.
The retirement of capital credits is scrutinized by the Rural Electri-
fication Administration and this change would pose several legal gques-
tions in regard to our mortgage contracts with the Federal Government.

‘ We would recommend that provisions (b) and (c¢) be revised to rec=
ognize that payment of capital credits be made in accordance with the
"Contractors's bylaws governing capital credit retirement. :

Sincerely.

Larry“D. Cheney
Manager,
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WILLIE, WIREDHAND

TO: . General Services Administration
- FAR Secretariat (VRS)
18th and F Streets, N.W.
- Room 4041
Washington, D.C. 20405

FROM: Leon Moore, Manager, Fayette-Union County R.E.M.C.
DATE: July 24, 1991

RE: FAR Case 91-13

To whom it may concern we find 52-241-13 Capital Credits; paragraphs (b)
and (c) discriminatory to all of our members, as this REMC has not been

in a position to pay capital credits to anyone since incorporation, in
1937. We would need to raise rates to pay capital credits and the Indlana
Utility Regulatory Commission would not permit this actxon.

We have allocated capital credits to each account since 1950, this was the
first year we had any margins. No capital credits have been paid to date.
We are a small system with only 4,000 members, all rural residential and
farm steads. All capital generated through rates is needed to reinvest in
plant, to provide quality service to the membership.

We would be strongly apposed to this action.

cc:

- -

«w



Jay County }REMC | ‘ . : CN’/ g '21/ S

P.O. Box 904 - A Rural Electr
West Water Street At Highway 67 . ’ Membership Corporatie
Portland. IN 47371-0904 Serving Six Counti
Telephone: (219) 726-7121 . in Eastern [ndiut

FAX: (219) 726-6240 : :

July 23, 1991

General Services Administratlon
FAR Secretariat (VRS) -

Room 4041

18th and F Streets, N.W.
Washington, DC 20405

RE: FAR Case 91-13
Gent;emen:

These are comments on FAR Case 91-13, Federal Acquisition
Regulation; Acqulsltlon of Utility Services as published as a
Proposed Rule in the Federal Register on Friday May 24, 1991 (Vol.
56, No 101), page 23982-23990.

. These comments are speciflc to Section 52.241-13 Capital Credits,
' paragraphs (b) and (c).

Jay County REMC has one membershlp from the Federal government--the
U.S. Geological Survey in Indianapolis, Indiana, for an instrument
building at a Salamonia River bridge.

Paragraph (b) would require our providing a list of accrued capital
credits and the amount and date of payment. The Jay County REMC
Bylaws Article VII, Section 2 "Patronage Capital in Connection with
Furnlshlng Electrlc Energy" prov1de,'1n part, that "...individual
notices of such amounts rurnisinea by eacii patron siall not ks
required if the cooperative notifies all patrons of the aggregate
amount of such excess and provides a clear explanation of how each
patron may compute and determine for himself the specific amount of
capital so credited to him. Said notice shall be deemed given if
placed in the Rural News. All such amounts credited to the capital
account of any patron shall have the same status as though they had
been paid to the patron in cash in pursuance of a legal obligation
to do so and the patron had then furnished the cooperative
corresponding amounts for capital." -

The Jay County REMC cannot state "the date the payment is to be

: made" because that is a determination made solely by the board of
directors at a later, unscheduled date upon review of the

. cooperative’s financial statements. The Federal Government is duly
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notified of the amount of the capital credit through our
publication in the member newsletter--they can calculate their
capital credit like every other member of the cooperative. -
To require the cooperative to comply with Paragraph (b) would not
be practical and would be unduly burdensome considering the
additional labor, materials, and postage required to individually

'notify each member.

Paragraph (c) would require the REMC to make payment'of capital
credits upon termination of membership. This is in direct
violation of our bylaws which do not provide for the payment of
capital credits upon termination of membership.

Moreover, Article VII, Section 2, "Patronage Capital of Connection
with Furnishing Electric Energy" of the Jay County REMC Bylaws
states, in part, "The patrons of the cooperative, by dealing with
the cooperative, acknowledge that the terms and provisions of the

.articles of incorporation and bylaws shall constitute and be a

contract between the cooperative and each patron, and both the
cooperative and the patrons are bound by such contract, as fully as
though each patron had individually signed a separate instrument
containing such terms and provisions." To make payment for capital
credits upon termination of the government’s membership would
constitute special and preferential treatment. We do not do this
for other members who terminate the membership; the federal
government is not entitled to special consideration. ‘

In summary, Section 52.241-13 Capital Credits, Paragraphs (b) and
(¢) should be deleted from the subject Proposed Rule because (b) is
not practical and imposes an undue burden on the cooperative and
(c) is in violation of existing bylaws and constitute special and
preferential treatment not accorded other members.

Sincerely,
JAY COUNTY REMC

7/72;;4//&\7

. Thomas N. Seng
General Manager
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KANKAKEE VALLEY REMC

“OWNED BY THOSE WE SERVE" : 21&733-2511

” 14 SOUTH MAIN STREET WANATAH, INDIANA 46390
July 23, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041

Washington, D.C. 20405

Ref: FAR Case 91-13

. Dear Secretariat:

Clause 52.241-13 Capital Credits of FAR Case 91-13 would be contrary
to most by-laws of all REAs in the country.

Item (b) states that within 60 days of closing of our flscal year, we
are to notify the Government or contracting officer in writing, a list
of accrued credits by contract number, year, and delivery point plus
the amount to be paid and the payment dates.

Comment: Sixty days is not enough time for most utilities to make
notification. Additionally, where more than one meter is served, the
revenue for all meters for capital credit purposes is consolidated and
one notification covering all meters is mailed. It would be extremely
expensive to make the exception you are requesting.

Secondly, very . few REAs would know when payment of these credits would
be made. Our by-laws state that the board of directors will make that
decision and only when the financial condition of the cooperative
permlts refunding.

Item (c) is also in conflict with our by-laws. You are asking us to
make an exception and pay the Government out of rotation and ahead of
other members who might have to wait 25 years to receive payment.

Item (d) indicates that payment will be made by certified check.

Our checks are computer printed and are not certified checks. Again,
the adoption of this clause would required an exception for the
Government.

The adoption of clause 52.241-13 Capital Credits would be expensive -
for the REAs. It also appears that requiring payment out of rotation
would be discriminatory against our other members .

Slncerely,

- KANKAKEE VALLEY R.E.M.C. -

ZV&xL/AD é&é}é/‘G*—"/
ul D. Walker
General Manager

PDW:elm



Mﬂle Lacs Eléctric Cooperative q/ ~13-2 S/f]

Minnesota 81 Aitkin P.0O. Box 230
(218) 927-2191 . | Aitkin, MN 56431

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets

N. W. Room 4041
Washington, D.C. 20405

RE: ‘FAR Case 91-13

The following are comments Mille Lacs Electric Cooperative has
regarding the proposed rule on the Federal Acquisition of Services
from Utilities (FAR Case 91-13): ' :

" We believe that all Federal facilities should be treated the same
as any other member. That is they would be required to meet all
membership requirements such as becoming a member by purchasing a
refundable membership fee, providing an appropriate credit rating
or paying a refundable deposit fee; and others as laid out in the
Cooperative’s By-Laws and Board Policies.

Comments reiating to specific sections of FAR 91-13 are as
follows: :

‘ ‘1. Section 41-006-2 and 52-241-7 - To clarify our position, we

_ believe that any consumer, including Federal Agencies, should be
charged rates justified by a Cost of Service Study done by an
independent Rate Specialist at times deemed appropriate by the
Cooperative.

2. Section 52-241-5 (d) and §e) - We contend that no adjustment
would be made in the monthly fixed charge as our fixed costs exist
regardless of usage. '

3. Section 52-241-8 (a) - Our current practice is to bill all new

single phase construction for a Contribution in Aid of

Construction at $1.69 per foot with no allowance for salvage in

order not to have our existing members subsidize any new members
~at the expense of load growth.

4. Section 52-241-8 (c) - Again in order not to have our existing
members subsidizing new members, we feel it is imperative that our
Cooperative charge all new members a nonrefundable contribution
tgwards their electric service. We do not term it a connection
charge. :

5. Section 52-241-9'(d) - We believe the monthly Fixed Charge to
recover fixed costs should be established by a Cost of Service
Study done by an independent Rate Specialist.

JU.- 29 199l



General Services Administration
RE: FAR Case 91-13

BEST gy

6. Section 52-241-13 (b) - We feel 125 days would be more
reasonable for reporting the Government'’s accrued capital credits
as we do not allocate capital credits until after our annual CPA
audit is completed. Also the requirement to state the date the
capital credits are to be paid would depend upon our equity .
management plan and annual approval by our Board of Directors to
continue on our current 15 year revolvement cycle.

7. Section 52-241-13 - This requirement is in complete conflict
with our existing By-Laws and Board Policy. We do not prematurely
retire capital credits other than on a discounted basis to the
estates of deceased natural persons. :

 We would appreciaté having our comments_taken into consideration
before the Final Ruling is published.

Sincerely,

QA0

Ralph D. Mykkanen
Financial Manager '

RDM/ jmr
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SALMON RIVER ELECTRIC CO-0OP, IMC.

P. 0. Box 384 CHALLIS, IDAHO 83226

208-879-2283
TELECOPIER 208-879-2596

“OWNED BY THOSE WE SERVE”

July 22, 1991

General Services Administration
FAR Secretariat (VRS)

18th Nad F Street, N.W. Room 4041
Washington, D.C. 20405

REF: FAR Case 91-13
Dear Sir:

Your recently published proposed rule on the acquisition of
services from utilities (56 Federal Register 23982) certainly
causes me a great deal of concern.

I support the idea of treating all members exactly the same and
paying them on the same rotation. I believe the method should
be consistent with-that provided for in the By-Laws. The only
method of changing this should be limited to the vote of the
members. Further, the idea of specifying a certain time as to
payment of such, should be solely at the discretion of the duly
elected Board of Directors and not mandated as you have
proposed. ' :

For you to arbitrarily set 60 days is an invasion of the
members' authority, since once again the By-Laws as established
may be something more or less than your time frame. Again, we
feel that it is our responsibility to inform you as soon as
"possible as to the amount of capital which will be credited to
your capital account each year. However, your desire to have
this reported by delivery point and contract number is again
asking for special handling and preferential consideration.

Why should we discriminate against all of our other members,
for your convenience?. Your proposal requesting that each
contract number be segregated for the purpose of showing the
amount of capital credited to that specific service would be no
problem, provided each member had only one service. The
government, as well as the majority of our members, have more
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than one contract or one service. We continue to feel
obligated and proud to notify each one of our members as to
their accrual each year. To ask that coincidental to this
notification, you be given the date of the actual retirement is
totally impossible, when you consider the unknowns that can and
will affect the cooperative's financial condition.

Your proposal upon termination or expiration of the contract,
unless the government directs that the unpaid capital credits
be applied to another contract, the contractor shall make
payment to the government for the unpaid capital credits, is
preferential treatment and dlscrlmlnatlon agalnst the other
members of the cooperatives.

It certainly seems strange that you would SpecificallyArequest
that a certified check be required when throughout the years
the payments we receive are not by certified check.

Please seriously consider the abandonment of this proposal in
preference of the By-Laws of those cooperatives which the
members (including you, the Government) have established and

further have the ability to change by another vote of the
members. _

Thank you for considering these points in your deliberation.
Yours truly,
Dolores Ivie
General Manager



Clay-Union Electric Corporation

®. ...  Qzai]

Government Services Administration
FAR Secretariat (VRS)

18th and F Streets, NW. Room 4041
Washington. DC 20405

Subject: FAR Case 91-13

I am writing in response tc the May 24, 1591 proposed rules concerning
the acquisition of services from utilities (56 Federal Register
23982) . ' -

Although Clay Union Electric Corporation presently will not be
directly affected by these rules should they be adapted, we still have
~very serious reservations because of possible future contracts we may
have with the Government. We also feel the need to support fellow
cooperatives that may be directly affected by these rules. Therefore
we wish to contribute the following comments. -

Briefly, our main objection to these proposed regulations concerns

Part 52.241-13 Capital Credits, paragraphs (b & c¢). These paragraphs

'~ provides the payment of capital credits upon termination or expiration.

. of a governmental contract. The question one needs to ask is;: wWhy

should the Government be granted rights in a Cooperatlve that are in
direct conflict with its Bylaws? ‘

Our Bylaws specifically state that capital credit retirements be made
in order of priority according to the year in which the capital was
furnished and credited. In other words. the capital first received by
the Cooperative shall be the first retired. We cannot endorse any
proposed regulations that affords certain members an unfair advantage
over other members, such as this would.

Additionally,‘ this section would'also conflict with the provisions of
our mortgage with the Rural Electric Admlnlstratlon and may Jjeopardize
our Federal Tax-Exempt Status.

We appreciate the opportunity to comment on these rules and am sure’
they will be taken into consideration.

Paul Roberts ot
eral Manager )

We put value on the line.

e 'Q . JU‘_ 29 .



SIOUX 9/-13-250
: VALLEY P.O. Box 216 ¢ Colman. South Dakota, 57017-0216

ELECTRIC Phone: 605-534-3535
Toll Free: 1-800-234-1960

July 23, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Street, NW, Room 4041
Washington, DC 20405 ‘

SUBJECT: FAR Case 91-13

I am writing in response to the May 24, 1991 proposed rules
published in the Federal Register relative to some proposed
revisions to the Federal Acquisition Regulations relating to the
Acquisition of Utility Services.

Our cooperative does provide electric service to the EROS Data
Center near Sioux Falls, South Dakota, under the terms and
conditions of a contract with the General Services Administration.

‘ To the best of our knowledge, we have complied with all of the
federal regulations and all of the terms and conditions of the
current contract. Our review of the proposed rules has prompted us
to make the following comments.

Part 41.004-2 Procedures

We have no quarrel with the intentions of the rule to promote full
and open competition in the acquisition of utility services by the
federal government. However, in states such as South Dakota, state
territorial laws dictate power suppliers who have been granted
exclusive territories to serve alectric loads throcughout the state.
Attention needs to be given as to whether or not this proposed rule
would be in conflict with existing state territorial laws.

Part 52.241-5 Service Provisions (Paragraph d) Continuity of
Service and Consumption '

This provision which requires an adjustment to the monthly bill if
service is interrupted for more than one hour in a monthly billing
period is not presently a provision ef our current contract with
the General Services Administration. In the 19 years we have
provided service to the EROS Data Center, this provision would not -
have applied as a result of an outage that exceeded one hour.



- Q1-13-250

General Services Administration
Subject: FAR Case 91-13
Page 2

Part 52.241-13 Capital Credits

First, regarding sub-paragraph (b), we follow the practice of
allocating all of our capital credits for the prior vyear
immediately after our annual financial audit as received and
accepted by the cooperative's board of directors. While our fiscal
year 1is the calendar year, our audit report is not- normally
presented to the board until our March board meeting. This would
create a problem in complying with the proposed 60-day rule.

In addition, based on the provisions of our current mortgage with
the Rural Electrification Administration, we are restricted to
actual cash retirements of capital credits not to exceed 25% of the
prior year's patronage capital. The decision to make cash
retirements in this amount is additionally contingent upon the
current cash position of the cooperative. These decisions are
generally made in the last quarter of each year.

Sub-paragraph (c) provides that all capital credits shall be paid
to the government upon termination or expiration of the contract.
Here again, we find this provision to be in conflict with both the
cooperative's bylaws and the provisions of our mortgage with the
Rural Electrification Administration. It seems to us that the
implementation of this provision could have severe financial impact
on rural electric cooperatives who have major contracts with the.
federal government. We urge careful consideration of the potential
impact of this provision.

The proposed requirement in Sub-paragraph (d) requiring that
capital credits payments be made by certified check represents only
a procedural inconvenience. Most rural electric's print capital
credit checks as a part of a computer run. This would require that
the capital credit checks to the federal government be voided and
a certified check prepared and issued in its place.

This seems somewhat inconsistent and unnecessary as far as we are
concerned because the U.S. Treasury has for years accepted our
‘regular checks amounting to over $1,000,000 a year for principal
and interest payments on our loans.

We would appreciate your consideration of these comments on FAR
Case 91-13.

Sincerely,

James M. Kiley
General Manag

cc: Bob Bergland



UNITED STATES GENERAL SERVICE ADMINISTRATION

- Q|-13- 251

. : Comments of Mid-Carolina Electric Cooperative, Inc.
' on the May 24, 1991 proposed rule
amending 48 CFR Parts 6,8,15,41 and 52
(FAR Case 91- 13) '

RURAL ELECTRIFICATION ADMINISTRATION

Mid-Carolina Electric Cooperatlve, Inc. hereby files these
comments to the United States General Service Administration relatlve
to the May 24, 1991 publication of _the proposed rule for the

acquisition of utility services (56 Federal Register 23982) (FAR Case

91-13).

INTRODUCTION AND BACKGROUND

‘ , 1. All communications concerning these comments by Mid-Carolina
Electric Cooperative, Inc. should be addressed as follows:
Jack F. Wolfe, Jr.
General Manager
Mid-Carolina Electric Cooperatlve, Inc.
P. O. Drawer 669 :
Lexington, SC 29071
2. Mid-Carolina Electric Cooperative, Inc. 1is a distribution
electric cooperation corporation organized and existiné under the laws
of the State of South Carolina. It has over 26,000 members and

- services approximately 32,000 meters in £five counties located in the

'cénifal secfﬁon of South Carolina. *



Comments of Mid-Carolina Electric Cooperative

Page 2 Q I-’ 2 -—0‘25\

COMMENTS ON PROPOSED RULE
48 CFR PARTS 6, 8, 15, 41 AND 52
(FAR Case 91-13)

3. Mid-Carolina Electric Cooperative is opposed to certain
sections contained in 52.241-13 Capital Credits which may exclude an
electric Cooperative'ftom entering into a contract with the United
States Government.

4. 52.241-13 Capital Credits

" (a) The Government is a member of the (cooperative name)
, and as any other member, is entitled to

capital credits consistent with the by-laws of the
cooperative, which states the obligation of the Contractor to
pay capifal credits and which specifies the method and time of
payment.“

This section is fine, but I would point out that the time of
payment as specified in most cooperatiVe by-laws is not a
specific time but is determined by the Board of Trustees of
the cooperative, the United States Department of Agriculture
Rural  Electrification Administration, and other banking
“entities. This decision is based upon the financial strength
of the cooperative. |
(b) Within 60 days after the close of the Contractor’s fiscal
year, the Contractor shall furnish to the Contracting Officer,
~or the désignated representative of the Contracting Officer,in
writing a list of accrued <credits by contracﬁ number, vyear,
and delivery point. Also, the Contractor shall state the
amount of capital credits to be paid to the Government and the
date the payment is to be made.




Comments of Mid-Carolina Electric Cooperative

Page 3 .‘ q, "/3 '}5{

We opposéAthis_section only because 60 days is an unreasonable

time frame for the <cooperative to audit 1its books, prepare
capital credit notices, and mail them to all of its members.

A more reasonable time frame to do all of this would be 6
months.

(c) Upon termination or expiration of this contract, unless
the Government directs that unpaid capital credits are to be
applied to another contract, the Contractor shall make payment
to the Government for the unpaid credits.

Currently the by-laws of most cooperatives prohibit the
bayment of capital <credits to one member and not to all
members. Under our mortgage agreement with the United States
Department of Agriculture Rural Electrification Administration

. a -cooperative cannot retire capital credits unless its equity
exceeds 40 percent without approval of the Rural
Electrification Administration and other banking entities. By
inclusion of this statement the approximately 1000 electric
cooperatives could be excluded from serving any United States
Government electric service.

(d) Payment of capital credits will be made by certified
check, payable to the Treasurer of the United States; and
forwarded to the Contracting Officer at , unless

otherwise directed in writing by the Contracting Officer.

Checks shall cite the current or last contract number and

indicate whether the check is partial or final payment for all
- capital credits accrued.



Comments of Mid-Carolina Electric Cooperative
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‘ We opp‘ose being required to send a certified check for the
| capital credits. Sending a certified check is an unreasonable
administrative burden upon the cooperative. We believe that a
regular check is sufficient since most cooperative are well
established businesses within the ¢ommunity and have been so

for over 50 years.

Respectfully submitted,

MID-CAROLINA ELECTRIC COOPERATIVE, INC.

By: 446éz*§;7fﬁzzjz/éuz¥ééﬂ7z:
Jack F. Wolfe, Jr. [/
‘Gg¢neral Manager

‘Lexington, sC

’July- 22, 1991



Harrison County Rural Electric Cooperative

William H. Hutcheson, Manager John A. Burbridge. President

Q1-13-25%

Phone - 647-2727
- P.0.Box2
Woodbine, Iowa 51579

July 23, 1991

General Services Administration
FAR Secretariat (VRS) :
'18th and F Streets N.W., Room 4041

Washington, D.C. 20405

Re: FAR Case 91-13 | | -
Federal Acquisition Regulat1on Acquisition of Ut111ty Services 4

Dear Sir:

Aftek examination of the proposed rule, we offer the following comments on be-
half of this cooperative. The comments deal specifically with Section 52.241-13
Capital Credits.

1.) Sub-section (b) proposes that specific data pertaining to capital credits
- be furnished to the Contracting Officer within 60 days after the close of

the fiscal year. Because of the necessary accounting to be done at year
end and the needed report of legal counsel and others before assignment
of patronage dividends, the time constraints are virtually impossible to
meet. Although most cooperatives are on a specified cycle of retirement
of patronage, it would not be possible to forecast payemnt of the patron-
age allocation at a specific date in the future. For instance, Rural
Electrification Administration (REA) must approve refunds in many cases,
after reviewing current financial and operat1ng data of the cooperative
requesting to refund.

2.) Sub-section (c) proposes that refund of capital credits be made at the
‘time of contract termination or expiration. This type of payment method
is contrary to the requirements of Iowa law. First in, first out (FIFO)
method of capital credit retirement is mandated by statute.

Please feel free to contact us if there are questions or comments. We apprec-
iate the opportunity to participate in the ru]e-making plans.

Sincerely,

William H. Hutcheson, Manager

. Owned By Those We Serve

e L J [

«)
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SDUTH ALABAMA ELEGTR'
TROY_, ALABAMA J5081  P. 0. BOX {4 9

- .

July 25, 1991

General Services Administration ‘_
FAR Secretariat (VRS)

18th and F Streets, NW., Room 4041
Washington, DC 20405

RE: FAR CASE 91-13
Dear Sir:

This letter is in reference to FAR Case 91-13, concerning the
acquisition of services from cooperative utilities. We feel that
if Section 52.241-13 Capital Credits, paragraph B & C is added to

. all contracts between Federal facilities and electric

~cooperatives it could be in violation of the By-laws under State

Charter of Cooperatives. This would force the electric
cooperatives to handle capital credit on all Federal accounts
separate from other members allocated patronage capital. In our
opinion accounting for capital credit allocations and retirements
in this manner would have an adverse affect on the accounting
systems of the cooperatives causing dual ‘accounting and would be
unfair to other cooperative members. We are opposed to this
ruling and ask your consideration concerning the deletion of
Paragraph B & C on Federal Register, Vol 56, No. 101, May 24,
1991.

Sincerely,

// l/(l;a(wﬁ”(‘du

Malcolm Bundrick
Office Manager

JuL 29 1o



DISTRICT OFFICES
S DOouglas. Ga
a Haztehurst. Ga
’ Jesup. Ga.

The Satllla
Rural Electric Membership Corporation

) 101 West 17th St./P.O. Box 906/Alma, Ceorgia 31510/Phone (912) 632-7222
July 22, 1991

General Services Administration

FAR Secretariat (VRS)

18th and F Streets, N. W., Room 4041
Washington, DC 20405

Gentlemen:

The following comments are in reference to FAR Case 91-13:
52.241-13 Capital Credits

i’ar'a h (a

Ability to pay is an important factor in determining when credits will
be returned to members. For this reason, time of payment cannot be

. stated with certainty.

Para. h (b

~ Sixty days doesn't provide sufficient time to determine the amount of
credit due federal facilities for the most recent year of service.

Credit calculations are only made after the end of an accouhting year;'
in our case - the calendar year. If a contract was terminated in
March, it would be the following year before credit amounts would be
known.

Another reason is that the notice of credits due must inciude credits

- . earned in associated organizations. In instances, annual audits must
be completed before these announcements can be made and this could
take several months. ’

Para h (c
We are unable to comply with the requirements that checks be written
for accrued credits earned at the time a contract is terminated.

The cooperative's bylaws state that capital credits shall be paid in-
order of priority according to the year in which the capital was
received and the capital first received being the first to be returned.
This has been our practice since inception of the cooperative. Our
. legal counsel advised that to do otherwise would be at risk of suit.

JUL 3¢ lgg



9113-25¢

General Services Administration
FAR Secretariat (VRS)

Page 2

July 22, 1991

FAR Case 91-13
52.241-13 Capital Credits

If out-of-turn payments of capital credits were made on federal
accounts, it would be treating one member differently than all others.
Fairness would dictate that the privilege be extended to all members.

If this was done, member equity could take the form of an obligation -
(liability) to the member instead of member ownership.

This would seriously impair - if not destroy - our ability to borrow
money on capital markets. Certainly, any shift of equity to a liability
classification as a result of mandatory payment procedures would
greatly reduce the capital ratios required to borrow funds at
reasonable rates.

Also, this requirement may change the cooperative's tax exempt status
because it could be inconsistent with the requirements of the IRS for -
cooperative status. _

Sincerely,

President/CEO
RLL/wh




PIONEER RURAL ELECTRICf-—J
' COOPERATIVE, INC

P.O. BOX 604 e 344 WEST U.S. ROUTE 36

PIQUA, OHIO 45356-0604 @ PHONE 513-773-2523 q / /QS 5
| 1%

July 23, 1991

General Services Administration
FAR Secretariat (VRS) -
18th and F Streets, N.W.

Room 4041

Washington, D.C. 20405

Ref: FAR Case 91-13
Dear Sirs:

I would like to make the fdllowing comments in reference to
Section No. 52.241-13 of your proposed rule on the acqulsltlon of
services from utilities.

Subsection ‘(a), if passed, would direct that capital credits
be allocated and paid to the Government on a basis consistent
with. the by-laws (Codes of Regulations) of the cooperative.
However, Subsections (b, (c) and (d), if passed, would be in
direct conflict with Subsection (a) unless the intent of the rule
is to dictate to our membership how it should formulate its by-
laws and operate its business.

Subsection (b) places an unreasonable time constraint on
allocation of capital credits and notification of member/patrons.
After the books are closed for any fiscal year an audit must be
conducted by an independent auditing firm before allocation of
capital credits is begun. Sixty days is unreasonably short for
those of us with computers and virtually impossible for those
without.

Subsection (c) would direct us to pay the Government ahead
of our other patrons. The Rural Electrification Administration
has always, and properly so, strongly recommended against refund-
ing to patrons who have moved from the lines until they are paid
in the normal cycle. The only exception has been for the estates :
- of deceased member/patrons.

k3

JUL 30 199l



Geheral Services Administration ‘
July 23, 1991 qy,/g -25 S

Page 2

Subsection (d) would once again impose requirements which
are not justified and which would provide special favorable
treatment for the Government. The Government accepts millions of
checks annually which are not certified, and I know of no elec-
tric cooperative which has a history of bad checks. If we re-
funded all capital credits by certified check our costs would
rise dramatically without corresponding benefit.

We would perhaps understand the proposed rule better if some
justification were offered for the additional buyrden it places
upon us.

Sincerely,

Rebnt-Z Gtk

Robert L. Roberts
General Manager

RLR:bjd
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POUDRE VALLEY
RURAL ELECTRIC ASSOCIATION

P.O.BOX 1727 FORT COLLINS, COLORADO 80522-1727 PHONE 226-1234

July 24, 1991

General Services Administration
FAR Secretariat (VRS)
GS Building Room 4041
18th and F Streets, N.W.
~ Washington, D.C. 20405

Re: FAR Case 91-13
Ladies and Gentlemen:

These comments are in response to the May 24, 1991 Federal Register
Notice referencing 48 CFR parts 6, 8, 15, 41, and 52.

No doubt every consumer thinks he/she would enjoy utility services
from sources of supply which are most advantageous to themselves in
terms of economy, efficiency, reliability, or service. Fortunately,
in most areas this is not the case. Most public regulatory commis-

. sions and state legislatures have seen the wisdom in establishing
fixed utility boundaries for electric utility service.

As expected, fixed utility service territories frequently mean neigh-
bors have different utility rates and varying levels of reliability.
Customers may sometimes feel captivated by high rates and poor ser-
vice. Rarely, if ever, will a commission allow a customer, even in
the worse of these conditions, to jump to the other utility. Such
flip flopping would only further reduce revenue and the ability to
invest in system improvements. If conditions are bad enough, a
commission may initiate an investigation and order remedial action to
lower rates or improve service.

The electric utility industry is a very capital intensive industry.
Power plants, transmission lines, and substations cost billions of
dollars and require ten to fifteen years of lead time to construct,
based on existing and anticipated load projections. Large loads, llke
many governmental installations tend to be, represent significant
percentages of existing loads and projected loads for many utility
systems. Incorporating the low-bid process into the electric utility
service to such loads may cause some utiljties to suddenly have excess
capac1ty and others to prematurely need to build new facilities.

Although I believe low=-bid contracting of utlllty services is not in
the public interest in the long run, I recognize that the government
seldom looks very far into the future in the terms of public interest

: if it thinks it can save a buck today. However, before a government
facility is allowed to contract for services from a supplier outside
of the immediate service area, the government facility should be

| JuL 31 1e8l
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required to conduct an environmental impact study and a utlllty impact
study. ’

The EIS should determine “the generation source of the resource provid-
ing the power. Is the fuel source more or less environmentally safer
than the current local supplier? Will switching power suppliers cause
one to have excess capacity, or the other be generation deficient?
Will the loss of a significant load have a material effect on rates,
jobs, local economy, etc.

Poudre Valley Rural Electric Association is an electric distribution
cooperative duly organized under the laws of Colorado. As a member of
Poudre Valley REA, the government is entitled to capital credits
consistent with the by-laws of the Association, which state the

. obligation of the Association to pay capital credits and whlch speci-

fies the method, conditions and time of payment.

Special notification in writing or otherwise to the Contracting
Officer of a list of accrued credits by contract number, year, and
delivery p01nt is beyond the reasonable expectations of a cooperative

member. The burden to accumulate the data far exceeds any possible

benefit to the government. The Association does notify every consumer
each year on their February or March billing of their capital credits
allocated in the prior year. Each service is identified by a unique
account number specific to each service. The government could
associate this information to each contract number to keep its own
records.

Capital credit refunds are made annually consistent with the Associa-
tion’s by-laws, policies established by the Rural Electrification
Administration, and the financial condition of the Association as
determined by the Board of Directors. Sending a special notice to the
government regarding the amount of capital credits to be paid and when
they will be paid cannot be done in advance of the decision being made
on an annual basis. Checks are dispersed to all consumers within a
very short period after the Board has decided to make a refund. Such
notice would arrive at about the same time as the check.

Termination or gxpiration of service does not qualify the government
for a premature refund of capital credits. Not only do our by-laws
prohibit premature retirement of capital credits to any account, but
such a practice could cause a severe hardship on the Assoc1atlon.
Depending on the financial strength of a particular cooperative,
rotation of capital credits ranges from seven to as long as
twenty-five years. To expect a cooperative to come up with the cash
to pay off even as few as seven years of capital credits for a large
governmental service could ruin the financial viability of the cooper-
ative. Certainly, to demand premature retirement of twenty-five years
of retained capital credits would be beyond any ability of a coopera-
tive to do.
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Most cooperatives rotate capital credits on a first-in first-out
basis. Demanding special treatment by the government would upset this
commitment to the old-time consumers. By consuming cash to payoff the
government accounts ahead of others, the cash reserves of the
cooperative would be depleted and repayment unfairly delayed to the
consumers to whom the payments are rightly due. -

Cooperative checks are good. To expect a certified check is not only
costly, it is an absurd insult to the entire rural electric program.

If the cooperative were broke it probably couldn’t write a certified

check anyway.

Capital credit checks are identified in the same manner as account
billings. Each check states for which period the refund covers.
Information as to whether the payment is the final or partial payment
for a partlcular year is provided to the government on an annual
basis. Agaln, special treatment of government accounts is costly and

. time consuming to create and maintain.

In summary, this rule would be costly, discriminatory and a violation
of our by-laws and the basic principles of the cooperatlve business
phllosophy : :

Please contact me if you have any questions regarding the comments and
issue positions hereby presented in FAR Case 91-13.

Sincerely,

i

' Ronald J. Care

General Manager
RJC/mrf
cc: Bob Bergland

Howard Barnes
Ray Clifton
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General Services Administration
FAR Secretariat

18th and F St., NW, Roam 4041
Washington, D.C. 20405

Dear.Sir or Madam:

The enclosed letters are submitted for your review and
consideration,

. A report on your agency's involvement and information
regarding this matter would be most appreciated. For purposes of
my own office archives, a duplicate of the report dccompanying
return of the enclosure would be helpful.

‘ Thank you for your assistance on this matter, With best
- regards, I am ;

Yours for a free society.

United States Senator
Ss:tjl
Enclosure

note: please address reply envelope to:
Senator Steve Symms
ATTN: Tom LeClaire
" Senate Hart 509
Washington, D.C. 20510

(O3]
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FAX: 208-645-2300

July 19, 1991

Honorable Steve Symms
Congress of the United States
United States Senate
Washington, D.C. 20510

Dear Senator Symms,

I'am writing to you in regards to the proposed rule changes the General Service Administration
- (GSA) is currently working on between the federal facilities and cooperative utilities. It is my
opinion the GSA is being extremely discriminatory with the proposed changes. I have
enclosed a copy of the letter I am sending to the GSA with my response to the proposed
‘changes. 1 would, appreciate your support for the cooperatives with regards to the changes.
Like all other cooperatives in the United States the members are the cooperative, and if the
‘ rules ar to be changed the members should be responsible for the change not dlctated to by a
bureaucracy.

Again, I wish to express my concern with this issue and appeal for your support.

Sincerely,

Bud Tracy N

General Manager
BT/ba

Enclosures
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Telephone: 208-645-2211
FAX: 208-645-2300

July 17, 1991

General Services Administration

FAR Secretariat (VRS)

18th Nad F. Street, N.W. Room 4041
Washington, D.C. 20405

. REF: FAR Case 91-13

Dear Sir,

Your recently pubhshed proposed rule on the acquisition of services from unlmes (56 Federal
Register 23982) certainly causes me a great amount of concern.

. As I understand the GSA is proposing in section 41.007 (j) that the following four paragraphs'
be added to all contracts between federal facilities and cooperative utilities. To be perfectly
honest, I find each of the four paragraphs not only offensive but, additionally find several ele-

ments contained in your proposal extremely discriminatory.

I shall address each of the paragraphs individually referenced 52.241-13:

(A) The government is a member of the (Cooperative Name) , and
as any other member, is entitled to Capital Credits consistent with the By-Laws of the coopera-
tive, which states the obligation of the contractor to pay Capital Credits and which specifies
the method and tlme of payment.

RESPONSE:

I support the idea of treating all members exactly the same and paying them on the same rota-
tion. - Plus, [ believe the method should be consistent with that provided for in the By-Laws.
The only method of changing this method should be limited to the vote of the members. Fur-
ther, the idea of specifying a specific time as to the payment of such, should be solely at the
discretion of the duly elected Board of Directors and not mandated as you have proposed. -
(B) Within 60 days after the close of the contractor’s fiscal year, the contractor shall furnish
to the contracting officer, or the designated represehtative of the contracting officer, in writing
a list of accrued credits by contract number, year, and delivery point. Also, the contractor
shall state the amount of Capital Credits to be paid to the Government and the date payment is
to-be made.



G/ ~/3-257,

RESPONSE:

This particular paragraph is extremely offensive since your proposed rule making appears to be
an end run effort to circumvent the authority of the members of the Cooperative, plus usurping
the discretionary authority of the duly elected members of the Board, which by the way the
Government agency, as a member, had the privilege of electing.

For you to arbitrarily set 60 days is also an invasion of the members authority, since once
again the By-Laws as established may be something more or less than your time frame.
Agam we feel that it is our responsibility to inform you as soon as possible as to the amount
of Capital which will be credited to your capital account each year. However, your desire to .
have this reported by delivery point and contract number is again asking for specml handling
"and preferential consideration. Why should we discriminate against all of our other members,
for your convenience? Personally, your proposal requesting that each contract number be
segregated for the purpose of showing the amount of capital credited to that specific service
would be no problem, provided each member had only one service. But, the Government as
well-as the majority of our members have more than one contract or one service. We continue
to feel obligated and proud to notify each one of our members as to their accrual each year.
But, to ask for this to be done on a service by service or contract by contract is extremely self-
ish on your part. To ask that coincidental to this notification you be given the date of the ac-
tual retircment is totally impossible. When you consider the unknowns that can and will effect
the cooperatives financial condition, plus the restrictions that in our and many others cases
could be prohibited by our mortgage agreement with our bankers.

(C) Upon termination or expiration of this contract, unless the government directs that the un-
paid Capital Credits be applied to another contract, the contractor shall make payment to the
Government for the unpaid Capital Credits.

RESPONSE:

Again, you are asking for preferential treatment which would be a blatant discrimination
aoamst the other members of the cooperatives. Unless your assignment was to be made as
provxded in conformance to the By-Laws, as estabhshed by the members of each cooperative.

(D) Payment of Capital Credits will be made by certified check, payable to the Treasurer of
the United States; and forwarded to the contracting officer at , unless other-
-wise diected in writing by the contracting officer. Checks shall cite the current or last contract
number and indicate whether the check is partial or final payment of all capital credits accrued.

RESPONSE;

It certainly seems funny that you would specifi cally request that a certified check is required.
Through out the years the payments we receive are’not by certified check. 1In fact, for years
and years the Government agencies have been nolorious for being late with their payments and
refusing to pay any penalties. Unlike all other members who have been forced to pay or be
subject to disconnection of service, in our case until all past due and penalties have been paid.

Please consider the abandonment of this proposal in preference of the By-Laws of those
Cooperatives which the members (including you, the Government) have established and further
have the ability to change by another vote of the members.
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It has always been my belief that this country was founded on the principle of "of the people,
for the people, by the people” not rules which are "of the Government, for the Government,
by the Government! .

I am enclosing a copy of the pertinent section from our By-Laws which show our technique
and rules which we are proud to operate by.

Thank-You for considering these points in your deliberation.

Sincerely,

Eb‘?mw

General Manager

BT/ba

CC: Richard Stallings
Larry Larocco
Steve Symms
Larry Craig
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~July 19, 1991

General Services Administration
FAR Secretariat (VRS)

18th and F Streets, N.W., Room 4041
Washington, D.C. 20405

Re: FAR Case 91-13
Dear Sir or Madam:

Careful review of the proposed rules found at 23982 Federal
Register/Vol. 56. No. 101/Friday, May 24, 1991, appear to be
nothlng more than an attempt to circumvent federal law which
requires "that none of the funds appropriated by the Act or any
other Act with ‘respect to any fiscal year by any department,
agency, or instrumentality of the United States may be used for the
purchase of electricity by the Government in any manner that is
inconsistent with state law governing the providing of electric
utility service, including state utility commission rulings and
elective utility franchises or service territories established
pursuant to state statute, state regulation, or state-approved
territorial agreements, * by requiring contract clauses that would
require many cooperatives to violate their own By-laws, Articles of
incorporation, state law, and/or provisions in their mortgage
.agreements with the Rural Electrification Administration, National
Rural Utilities Cooperative Finance Corporation and/or others.

Starting at 23982 and running through 23987, there are many
references to Area Wide Contracts, Standard Specification Formats,
.Standard Annual Review Formats, Authorization Forms, Standard Form
.(SF) 26 Award/Contract. - However, there are no samples or
specifications included, so it is impossible to anticipate just how

" time consuming this paperwork will be. no final rules should be
published until after interested parties have had an opportunity to
comment on these items. .

The proposed rules state that "The paperwork reduction Act
does not apply because the proposed changes to the FAR do not .
impose recordkeeping information collection requirements or
collection of information from offerors, contractors, or members of
the public.  This is a direct contradiction of the requirements
under 41.004-5 which has a detailed 1list of items that will be

‘ required, many of which will require detailed analysis.

A Member-Owned Rumi Electric Coopor&ﬂn
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Section 41.005 also requires a substantial amount of paperwork
of both the agency desiring service and the utility that will
supply that service, again in direct conflict with the statement
made concerning the Paperwork Reduction Act.

. ' There are a number of items under Part 52-Solicitation
Provisions and Contract Clauses that would force us to refuse to be
a party to any contract that contained them. They are:

1. Service Provisions
(a) Measurement of Service
(1) "and read by the contractor at its expense."
We are a rural electric cooperative serving a large
area with low density. To hold down costs, our
members read their own meters and supply them to us.
This provision would force us to give preferential
' treatment to government installations and would
increase the costs to our other members.

(2) "The contractor shall read all meters at
periodic intervals of approximately 30 days, etc."
Again, we are a low density rural electric
cooperative and require our members to read their
meters and supply us with them. As pointed out
above, this provision would require preferential
treatment for government installations at the
expense of other members. '

(b) Meter Test

(1) *“"test contractor-installed meters at intervals
not exceeding one year, etc." Electric meters are
probably the most accurate and dependable measuring
device used in a trade or business today. Requiring
annual testing is absolutely not cost-effective. It
will only add to the already high costs of system
operations and provide no benefit.

(2) (3) These two items are part of the operating
requirements of every electric utility that I am
familiar with and are not needed in a contract.

(d) Continuity of Service

' (1) ‘"or other variation of service shall aggregate
more than one hour during any perlod hereunder, an
equitable adjustment shall be made in the monthly
billing, etc." Billings for electric service are
based on the amount of power actually used. During
outages, no power would be used so there would be no
bill for power used. For this reason, this clause
is unnecessary and excess verbiage.
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(2) This section poses a problem in that it could

~ transfer costs from the government to the other
members on an inequitable and discriminatory basis.
Depending on the circumstances, it could provide for
preferential treatment of the government at the
expense of the other members.

52.241-7 Change in Terms and Conditions of Service for
Unregulated Suppliers. This entire clause is unacceptable as
written. It would confer on the government rights and
privileges not available to any other members of the
cooperative. It would reqguire that the cooperative incur
additional costs for the benefit of the government at the
expense of the other members.

Also under item (c), it refers to a Disputes clause, but I can
find nothing in these proposed rules to indicate what might be
required to settle a dispute. Until the proposed procedures
for settling a dispute are published and we have an
opportunity to comment on them, no final rule should be

_ published.
‘ . 52.241-B Connection Charge. This section again gives
preferentlal treatment to the government at the expense of the

remaining members of the cooperative and, therefore, would be
totally unacceptable.

52.241-13 Capital Credits.

(b) This section would be impossible to comply with. We
would be wunable to ascertain the amount of capital'
credits to be allocated until after the year-end audit is
completed and the Board of Directors authorizes the
allocation of capital credits. This would normally
be somewhere between 120 to 180 days after the close of
the fiscal vyear. Also at this time, we would have
serious problems trying to 1list out accrued capital
credits by contract number, year, and delivery point. At
the time of the allocation, it would be impossible to
give a date that the capital credits would be refunded.
We are currently retiring capital credits accumulated in
the early 1970s and attempting to maintain a 20-year
cycle. However, the retirement of capital credits is at
the discretion of the Board of Directors after an

- analysis of the financial condition of the cooperative
and a determination that such a retirement will not
impair the financial integrity of the cooperative. This
is done annually.
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(c) This clause must be eliminated completely as it
would require us to violate our By-laws, Articles of
"Incorporation, Idaho State 1law, Montana State law,
provisions of our Mortgage Agreements with the Rural
Electrification Administration and provisions of our
‘Mortgage Agreement with National Rural Utilities
Cooperative Finance Corporation. '

(d) This clause must also be eliminated completely as it
would require us to give preferential treatment to the
government at the expense of the rest of our members.

Sincerely,

NORTHERN LIGHTS, INC.

Yo L}w.,LGQ},
LaVerne Stolz,
Director of Finance & Adm.

. LS:blp S '
- cc: Senator Larry Craig , .

~ Senator Steven Symms

- Senator Max Baucus
Senator Conrad Burns
Congressman Larry LaRocco
Congressman Richard Stallings
Congressman Ron Marlenee
Congressman Pat Williams
Mike Oldak
Roy Eiguren
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_July 18, 1991

General Services Administration
FAR Secretariat (VSR)

18th & F Street, NW

Room 4041

Washington, D.C. 20405

Re: FAR Case 91-13

‘Dear Sir or Madam:
The National Science Foundation has reviewed the Notice of
Proposed Rulemaking regarding Acquisition of Utility

Services. We have no ccmments or obiections to the proposed
rule in the FAR case cited above.

Sincerely,
el ;&,wé/_ [/ o

William S. Kirby r//
Division of Grants/& Contracts

Ju 31 e



DEPARTMENT OF THE NAVY Q/ / TELEPHONE NO q

ATLANTIC DIVISION (804) 444-9584
NAVAL FACILITIES ENGINEERING COMMAND "~ (A/V) 564-9584
NORFOLK, VIRGINIA 235116287 N REPLY REFER TO
11300
164
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From: Commander, Atlantic Division, Naval Facilities Engineering Command
To: Commander, Naval Facilities Engineering Command, Headquarters .

Subj: FAR PART 41 - ACQUISITION UTILITIES SERVICES (FAR CASE 91-13)
Encl: (1) Comments on Draft FAR Part 41 |

1. Pursuant to your request, general and spec1f1c comments on FAR 41 are
provided by enclosure (1).

2. Should you have any -questions, please contact Mr. Roy B. Morris at
Commercial (804) 444-9584 or Autovon 564-9584.

‘ Copy to:

, - CHESNAVFACENGCOM (Code 111)
NORTHNAVFACENGCOM (Code 024)
'SOUTHNAVFACENGCOM (Code 0221)
WESTNAVFACENGCOM (Code 164)
PACNAVFACENGCOM (Code 113)

THNESTNAVFACENGCOM (Code 163)

18th and F Streets NW
Room 4041, GS Building
Nashington, DC 20405

Quality Performance . . . Quality Results AUS 5 199

_ . e S
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LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART 41

I. . GENERAL COMMENTS
* Part 41 still continues to be a GSA instruction.
Sections 41.004-2, 41.004-5 and 41.005 are specific to
GSA award and administration of their contracts. As DOD

is a Contacting Agency these sections should be omitted
from Part 41 or at least designated "Not Applicable To
DOD" Each agency will establish required award and
administratlve procedures in their supplements to FAR.

* In May 1991, we reviewed and provided comments on DFAR
Part 241. Resolution on Part 41 language should precede
resolution of DFAR Part 241 language.

* Section 41.002 (5) specifies that Part 41 will not be
applicable to acquisitlons in foreign countries. Since

there is very little guidance in this area, our next
logical step would be to incorporate some basic guidance

in DFAR.
II. SPECIFIC COMMENTS
41.001 Definition of Utility Service - Delete the last
sentence. The problem with the wording of this sentence

is that it says that other services (e.g., rubbish
removal, snow removal) may be considered to be utilities
when they are exempt from the Service Contract Act of
1965. This Act lisgsts exemptiong, one of which is
utilities. This is an unbroken circle which solves
nothing. Recommend that the wording be replaced with
that in paragraph S5-101.1 of ASPR Supp 5 which says
these services may be treated as utilities “"when the
services are performed by public agencies or utilities

on a contractual basis and are subject to public
regulation”

41.004-1 (b) - Change to read: “For utility services exceeding
$25,000 per annum including any connection and/or.
termination charges, agencies shall...”

(b) - Delete everything after the first sentence.
Acquisition of utility service from governmental
: agencies, quasi-governmental agencies, or municipalities
makes it imperative that each agency have the
.' ‘flexibility to utilize the utility supplier’s
application form when it is in the best interest of the
U.S. Government and the supplier’s application form

does not violate U.S. law. Each agency must address
this issue with their own procedures.



41.004-2

41.004-5
41.005

41.006-1

41.008

41.010

52.241-2
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‘Delete this entire section or designate it "NOT

APPLICABLE TO DOD AGENCIES". These procedures are GSA
specific and should not be applicable to DOD agencies.
As with all other types of DOD contracting; DFAR, NAPS,
and P-68 establish contacting procedures.

Same comment as included with 41.004-2.
Same comment as included with 41.004-2

Rewrite the first sentence to read, "Agencies shall
review (a) utility service invoices exceeding $25,000

- per annum on a monﬂly-basis; and (b) each contract or

other written request exceeding #100,099 on an annual
basis.” '

This paragraph requires the use of SF 33 which
stipulates the contract to comply with the standard
format as specified in item 11 of the form. This
conflicts with the ASPR Supp 5 format (paragraph

S5-203) we are now using and which is recognized by the
utility industry as the standard. We must have the ASPR
Supp 5 flexibility of format. It has become increasing

more difficult to execute standard FAR contracts with

sole-source utility suppliers., Changing to a new format
with various sgsections that do not apply to utilities
contracts will only hamper the contracting process.

Part 41 must recognize that utilities contracts are
sole-source and unique and have evolved in an

environment of Federal,State and Local regulations.

(a) Service specifications should be included in
the review of Part 41.

(c) Delete this paragraph in its entirety. Comment on
Section 41.008 eliminates the utilization of SF 33.

(a) - (¢) - These subparagraphs effectively limit
utility contracts to a ten year definite period. They
are written around the GSA ten year standard authority
and ignore the indefinite term contact authorization of
ASPR Supp 5. The scope and term clauses of ASPR Supp 5
are more appropriate for a utility service contract.
Therefore, replace subparagraphs (a) thru (c) with the
ASPR Supp 5 clauses (paragraph $5-203.1).

2
(a) and (b) - The industry has moved away from the 2%
range as being accurate. We need to follow suit. These
subparagraphs should state that no meter should be
placed in service that does not record 180% accurate
under normal testing conditions.
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(b) - Change the first sentence to read, "...test the
meters installed by the contractor in.accordance with
the contractor's normal procedures as specified in the
contractor's applicable rules and regulations”

The remaining portion of the subparagraph glvgs the
Government the right to request additional meter test
and to pay for them if the Government requires meter
test more frequently that the contractor’s normal
procedures.

An alternative clause is required to cover those
situation where the Termination Liability is based on
quantities consumed or minimum purchase requ1rements
over a negotiated number of years.




