






























































































































































































































































































































































































































































































































































Federal I VoL sa. :-.!o. 101 I Fro:ci:y, MAty :.;. l99l f 7' - l./ -

;End at ciausei 

52.,2.41-3 '" c:asa at Sentce. 
.-\a i.n 41.J07tbl(Jt. inserts 

ciausP. !uostar:tiauy tile !ame as 

c::lwl.- ill C.us oi SerAca. tDa&et 
:a I fu :l:a '!'t'Ct oi !.tl :.he ci3sa 

:Suc."l !ernce s.ca1l :e Jt 
avauaoie :":U! SCeaule 

to the cias. oi set"'''ce fanusned. 
(b) Where ttLa Ctlncac:ar aat i:l.ave on 

file wun t.ha bociy approYed rata. 
ICb.GWn to s...-ices provided.:» 
dause in tbLs c:anuacz siW1 precLude 1M 
iJ&mH from r.qoaatiq • rate sdleC:zie 
awttcaal• to tbe c!au ai sernca 
(EaJa oi r.i.1uael 

52.%41-4 CQmradar'S PaciJJU.,. 

As. prescribed i:z 41.001(b}(o&)..insert .t 
clause suhstantia!ly the same as the · 
following:_ 
CaAcrac:or'• Fadllties (DateJ 

(a) The CQnncsor. ac itJ e:tpense. shaH 
!-.unish. ::tsta.il. and :uizuain alJ 
faeliaes !0 iumlsn 
l:lereuz:.der tO. and :neasure SUQ Sel"\"ice at the 
pai.nt oi cieii\U!ry SlJeciled in the Service 
Spec:ficauon.s. TIUe to ail sam 
reme.m wtt.l: the Conaac=r and dw 
Colllcrac:cr be f'« aLl !Oft or 

ua me tacUiua · 
(bt any terms e:r<pra:.a.ed 

iD au dause. i.tle C.)ntrac-.ar snail obtain 
alJpravaJ frcra me Collnaxnn, OfrJCat 
any or 
:'I!IDovai. 1"!la Covem.me.= lleftOy p.Dtl ta 
:.be Qmaac:or. frn ai anv rmw Ql' simiLar 

buc to the iim.uaa.aaa 
sitecned In dtia a rnacab.te per::Ut 
or liceBSe to eruer t.fle nmce loc:aacm for my 

unaer !1-.:S comrac:. 7'ais 
j)enmt or iice!mr inducies use oi tbe site. or 
sun aiJZ'ftCi u:cn oy tae ,ar::as bei'eto for tbe 
in.stW.aacm.. ooenaaon. and tJi 
:.he oi :!:e ConC"':SC!::r ta be 
!oca:ed uvon GtJver:-.::esn ;nsm.sn. All 
anci other ia caDDecnga liumrwuh. 
rC)1etftet WUA aai iiaOUity oi CGDU"aCUJr' 111 

CCI1Suuc:t:on. ooeratiaA. ar ::aaU1tai&I1C8 ci 
such faaiiue:: .. snaU be auam.c by =a 
Cazurac:or. 

(c* Aucbon:ad ol tb 
C=Cflle'tor-Mll ailOW@d ca tbe 
rac:::r.Uttes Oft P'"!ftUS• at 
:-euanaoie. runes ro m. 
oi tb8 sam facr.tie!l. rt 
i.s U:m!SIIY unaentooci tbat tile Covemm.at 
a:ay lirau or t.t:a oi aa:an hen!lll 
pztteO m any maan.r ca:msadat!G atiCII!SSary 
far sec::anry. 

(cil Sucil iac:U:itia s.bail be l"88lllmmCi 
Covermzs.m, prezruaes restcntci to cbar 
orupnai canQiaOR by tba cannc::rar at i:.s 

wff.hm a nraaonabie time sitr. 
Cowmment the tummacioD o( tbia· 
C01laxt. &I t!::e n"1!21t ncb :ermmacou of tftis 
CDftU'BCf is due to U» (aaU ot OmCI':Ic:m" •. 
sudl faaiiues naay tw isl plac.r sc me 

oi the wvemme::t mul .r"flCI 
eomoaraoie to t.'tat r.rav;UetJ for :arwur.ccr '.S 

oaw=ea ltisewne:e. 

Sentce 

.-\.s ;2resC::ced in 41.:.c:":b){SJ. a 
clause 3ucstan:aily same u 

Servica 1Datet 
1al of sernc.e. ill All swrvtee 

by t.ne sDaJ.l be 
:neuureci :,y swtaoie oi 
naACiard ::anuiac:mre. :o 0e iunusnecs. 
imwl.ed. :aLDtallled. c:Wbrated. aAci read by 
:.ba C=trac:tor at its e."tl'e:'..Se. Wba mare 
Uzaa. IZletes"tl inscailed ll me 
tacaaaa. tA8 mueoi sa.u be billed 
caDiuzlcQveiy.lD IAe evc::st cy meter faiLs jta 

iDconoec:-JyJ the same. 
&anwsiwd. t!1e pan:ies an;ail tile 
tqua o£ time oi mecer uWiuc:nua 3Dd Ula 
qauaty oi .mea cieiiv.nci sadl 
p.noci oi time. .-\4 
siW1 be macia to tha aut imoict iar me 

oi sucA mars. However. 
any meter wnic:i: =· mate thaD 
_ stow or faJt shall be cfee::ed 
C:Orrec"' .. 

{21 The Cor.Eractor shall nrad all znete:s at 
periodic inrervais oi approxmate!y 30 ciays 
or ·iD ac::arci=ca W1th tbe poiicy·oi thil 

rquiacory bociy •• '\Jl biW:;a based 
on al8tet rncW:;s oi !esa dlan_ a.a.,·s or 
!DON thaA- jays sna&l be prorated 

(bl :.,fr.6r =at. {1) The Co=C'Ic:mr. a& ia 
llqMIIIM. ailall penociica.Uy \aa,.a uid cesc 
Cm:unc:ar-tiiiWleci =-tersaa iAc.-vaJ.a aac 

one year ar ac ill 
ac:conW2ce wilb :.he poucy oi :be 

body. '!'he Cw,emmeD& wtil 
tile n;Dt to aave dz&r:nl tile 
iDtlMtCDOD allci test. 

(%1 A1 tile wnnen request oi tile 
Oflcer. tbe Conaaczor shall 

IZlUe adc:iiuonai tests oi any or aa sacD 
=eten in ai 

!be cad oi sud:l ad&iteia:W 
rasa IAail be aourne by tiw :i 
:!se P.-e8fttap oi erran aa foliad to C. a:n 

tiwl- ;ercmt s.iaw ar i:ast. 
(31 No meu:r be piac:art iD sernca ar 

allowed to iJ1 service wfticil ba .u1 
mar m n!1iJnnor. :.n acesa at_ 
peramc u=lel' :tcmnai o;er:z=3 CDI1Citicr.s. 

VCJ'uJM 
ieucmao&e nonce snail by cb 
Coacrac:mtJ Officer ta me Canc:zar 

macenai iu 
:Ae 'I'GftuDe or C::W.Ctensoc::s oi :» u:Wcy 
Hr'f'tca reQUareU ac eecillac:aAGII. 

ldl o; JMVt/2 o::d Clm:fl.llnJnW/1. 
(lJ '!be siW.l u.ae reasonaCie 

provuie a repiar ami 
a{ sernca a& the 

locaaoa. !)1u s4ai.1 :en be Uame ... · 
bradt. oi c:oncrac: or otb.erw\se \he 

far faiJura. suoeasiaa. 
dillliznuiGII. ar odlar nmc:ioal ol Ml'\"'ica 
oa::uicmeci by or iu of mr 
c:aua beyana t::e cmuroj oi tJae C.tr8Ctor. 

bul nat limued ta aca oi or oi 
Ule pabiic: enemy. 5res. aDOCs. 
or omer acutrDoae. scnA:L or !3Uare or 
breUdown o{ traasmaaaaa or i:.c:!!::U: 

:bal wnen any suc:A ia&iure. 
5U1*=SIOD. or oraer Yananor. of 

service snail :nore :..-.&:1 oae :our 
:ums; any i'\ereunaer. 1r. cqwt:1o;e 
tdiuac=ent sn.W =aae :n :..'le ::onmiy 

ccnrnc: ·:-:e 
:ont=iy 

::t !.a :!!e :.:e Cwver:-.ment:s 
:o ooetall ser-.nca ·.vr.c'e or._., 
,an !or lnY tts caat..""Ci. 

:,ut ::ot ii::utee :a ac:s oi or :i 
:he puciic: enemy. ;1:es. ;1ooc.s. 
'Jti:ler Jr str:ic.es • .1.1l eQwta:le 
tciiuscment siiau be :ace :.a :.!le :-:1oat.:2JY 
bi1limJ spec:ie«i il1 :.-..:.s CQntr:u:t :.te 
:ww=um monthly c:ar;et utile penoci 
whidl ti:a WYetnmelll IS u.D&D1e !O 

sw:il serrice :.A wbote or in pan. 
siWl ucaeoli lS days ci:UO.nsJ any ;:enod 

(EAQ of=aaet 
52.%41-6 Chan;e In Rates ar Terma and 

of s.nic:a for 
-.n•ers. 

As presc::ibed in insert :1 

dause substantially t!'!e same as !be 
following: 

in Rares or Terms and Coaditions o( 
5erYic:e far SuPl)Oers (Dzn:t 

(aJ S&.-tices fu::us:leci uncier :.:is c.oatract 
are subiect to by a 
body. The CDnr:actar agrees to the 
Coucnc:m, Officer wnnen aouce oi :.he iiiino,J 
oi ua ll'Piic:aaoa far :=an"e t"3teS or ter:!!S 
ami CDilcii.tioD.S oi s&r'Y!ca canc:wrenuy wtt!l 
the filiinsJ oi the appiicauan. Sw:A =touc:es 
siWl fully ciesc:sbe U1e proposeci C:a:ge.ll'. 
dlznq tbe term of :JUs ccnuac:. · 

boay Junsa:ictioD 
my eanqes. :i1e snail forwer'Cl to 
tile Cwntrac:iz13 omcmo a ccoy of sue= 

\wit.hiD lS days after ::Za esl'ec:ive 
date tbereai. The aiJI""" to 
caaanue funusiung lel'\"lca 
COiltZ'3C: ac:con1311C8 w1 tb :.ie amended 

md Goverm%umt to pay sue:!: 
Jer'\'!:11 at m¢er or iower !"3tes as oi the 
date wnen :"'lues a:s :::aae eifec::ve. 

[bl 'Tbe CoJntrac:or and 
wamma thac c:un"'!!!tiy ana the Ufe oi 
t.bis :!1• ;:uoiisAed and 
IIJ'qftiOiisiled nne sc:Deawet"st sn.u! :soc be 1ft 

aceu oi t!:e lowest oma 
sc:fteduie(sf aveai:oie arr1 

adler cucomers oi t!1e seme ciau 
sumiar conciiticms of use and !erw::L 

(ct 111 tbe evenc cat the boay 
any !'!!'dation c:ancamm, 

=atten or.her tiw:l "'es wnidl ai!ecu this 
CDIICZ'ad. :ba Colnaac:mr silall iznmecsiateiy 
;mmu • ccoy to tbe Offi=r. 
"nna silall ao& be OOUIId to ac:::ceoc 
my aew requianoa &nCDIIIIS&anl wull 
Ia .. or 

(dl to rata or terms ana 
=mtitiou oi ser't'1ce siWl 0. made a pan oi 
tAia canr::ac= by tbe issuance oi a c:mtrac: 
IDOCtific:atton. e1lecve ciate oi c.•.ante 
shall be U:t ei!ec:2ve ciate :,Y tl:e rqu&atoey · 
Oociy. 

ql-13 , ·'7 
.. ? 



(End oi·daulet 

52.:41-l C.~ In Aatas or T'etma ~ 
Coaaats.ons 01 ServtC8 tor UnteCJUWecl 
SwDilwa. 

As Pf'I!SC'tOea in i1..00i~ d1. 1l1Sett a 
aaue ;u~v tile same as ti:e 
f 0 llOWlJ!lf. . 

~ iD ~ or ~erms a.ad ~nciitioas a{ 

Service Cor l:~'eci Suppiiar.s (Datet 

;a, A!tet (insert ~i. ~ ~Y may 
t"BqUftC • J:nan!e "'" t"a'U or can:a e,gci 
cnnrii tmna .X servace. ~ oebarwiae 
prawieci iA au.~ !a ttl pa.rUa a11ru 
ta __. ~ a•tiMil.DD.I ~, sw:D 
dsaqes upoa n!Cespc of wnttm requac 
d~ die pro,osed cha.asJe ami ~DJJ 
~e reasons ior ~e ~~aseci cilanS)eS. 

(b)'"nle etT=rtve d.ate~i-a:y ~e shaJl 
t:Mt u arp'!ed ta by tbe ~anies. n. CQacrac::or 
h81"10? f'11'1"'!Sem:l and war=1us char me ralft 
so nevoaaract wUl ncn'tre in excns of 
p\lbiislred md ~:mea rams ~ to 
IDT~ customer oi me smr:e dau umter· 
similar'tem!S ana canciitions of ase and 
semc:e. 

(cl The failure oC the parties to a~ upoR 
any Qan9e af:ar a reasor\aWe penoc oC time. 
shall be a dla~ute under the Ois~utes c:iau.se 
af this con tl'3ct. 

(a) Any c:=anges a~ ta rates. terms. or 
conciitians u a I"'!Swt oi sud! r!e;oriarians 
silaJl be a1acie a part o{ Utis canaac:t by me 
islwmce of a c:untl'ac:t modification. 

(End oi dauset 

5:..:41-1 ConmlczSG!' CMfog& 

As prescribed in 41.007{ e). insert a 
clause substantially the same as the 
following: 
Con,...;, Ch.uve (Dare' 

(at 0~. U1 c:uns&cieratioa oi dle 
<:=ncar fumisrung ana in.ttailimJ at ira 
!XlHIIIH tna ~ew connecnon facliaes 
desc:nbeci bllf'em. :.he Coven=ent shail p11y 
t!1e Caar:rac:tor a connecnan ~L The 
~aymenc snail be in rne :·arm ai ~ 
j)aymenra. acvance ~ayn:ents or as a lump 
sum. a.s a~ec to oy cne parties ana as 
i)mNcted by aopiicabie lolw. 7be toua! 
amount ~ayaaie snail be esther !he esamauee 
c:asc of,___;,... lesa me a~ to sa&vafJe · 
~ua ai s._ or the actUal coal tesa me 
sa&n., vatue. ~viti~ i.s leu. Aa a 
coadition precec.ent to rmaj paymeal. tbe 
Comrac::or si!aii e."lccute a reiaue oi uy 
cWIDI apm.st Ule Covemment ansing wuief' 
or by Ule Y'U'N8 oi sudz inllaUatioft. 

(bt 0Wfttft"$nip. a~ration. and mafnt8ntZ!tQ 
of n•• .mc:lit!·n CD b• pro,"'itilld. The fac:Wties 
to be suo12lied by the Cantr:c:tar uncier rtli.s 
ciause. !10rwttbsranciia, the ~aymenr by the 
CQvemment of i CDMection earp. ~ be 
aaa remaaa the orooenv oi tbe Cancrac:tor 
mci siWL ar ail ·uma ai&nn1 U1e Ute oi Uli.s 
conner or any ~wets rnenoi. be o~nncd 
mci mauuained by the Cantrac:or ;u its 
~ A!l CL~ and othet' c:.":a~es in 
CDIIDeet1on therewnh. t•dler wuh atJ 
liability ansan; ouc oi the conscrac:tion. 
operaaans. or maantenaace oi sucb fac:illtin. 
stlatJ be the obti,anon oi the ~ntrac:tar. 

(ct Cmit.s. nle ~ntr:~c:or am"eeS to aJJow 
the ~~emme:tt. on eac."l monr~ly blll few 

_...... iwm=tnec unaer =.s c:ctrU2.C ~a me 
Seritce L..ocDuon. a c::!flit oi _ ~e:-::ent oi 
:he am.acaat oi eac sue :ull.u ra:~e11 .ani 
:.lte ac=mwauca oi ~t.s S.:aJl eq~ :.:e 
unount ~i s•C.: ~~CD ::3l';l!o ;..~1aec 
:nat tn.1 CJ.an:::a..:tar :a¥ at any ce i.llgw <1 
=eGit uo to l.CQ .;Jera:tt a.i ::a a.mcuat oi ~ 
sue= oitJ. 

t:: LA :.::.e ever tt.a ~au:ac:!.:r. :e.iore a.ny 
:emua.aUQ.A oi :.:u:t alca2C: :JUL ai;;:.r 
c=ml)eaoa oi :.na ~ oraV1cieC1 :Or U1 
:!Us cause. ~ ~Y CWQmet o~ :.'tan 
:Ae ~vemmant (~ar:z:Jeu OJi wrwAU ti1a 
CQvemmaat a.a 4em3 serveci simuic.mea&Y.&y. 
jntermirt•nrty. or a.ol ~ iiJll by UaAI ai thue 
fac:iLities. tbe ~ s.i1aU pro~iy nocify 
ttze CGvemment iD wnua.;. Uaiess ad1e.rwisa 
a~ by !he pames iD wn• ac Uz:u time. 
the coatraccr silal.l ~Y acc:aie:rata tbe 
C"'tciit.s prov•dect for under suapara~pn 
(cntJ af chis dauSL ~to roa perc:mt oi eac:: 
asaamzy bill mal~ il rmmied ee 
amouc teal reilect~ the Covemmeat'i 
caanecuoa c:ast.s for that pan:iGA oi ~ 
!acUities useti iD sem~ omen~ 

(3J In ctre eftft( am c~a~ ter:::inafeS 
this COUtr:lc:t. OT dmuits iD ;m::formam:.. 
prior to iuil c::edit o1 any ccm1ec~on C:a11e 
paici by d:e Govenunmt the Comtracor '!Dail 
pay ta the Cove!"'"-ment m amaunt equai to 
the IUlCKtted bataace of the conn!Crtoa 
c:i2arp u of the dare oi the temuaanon or 
de!awL 

(dl T11rmrnation O.lfJrw cmpi.Uon a; 
fr:t:iiititl& The Govef'llmem reser"'es the ri;in 
ta termiaata this coatr.~cz at any nme beiore 
~ieuoa of the Jacillaes Wittl respect to 
wiUdl die C<avemmat a co pay a connection 
cbarp. U1 tbe event me wvemment 
exercises ~ ri¢t. the CQar:rac:or snatl be 
paici die case ot any wort accompllsheci pnor 
ta tJ:w time of termizlilaon by the ~vemment. 
ph&a me coat of removaL lass the saivcte 
vaiaa. 

(et T11m:ination ~rcompitttion of 
fadiilis U1 tile neat the Ctlvenunlftc 
termmares em. coacrac:t a.itar comcienon of 
the fac:iLitiel wtttl resaec to wmdi me 
~vemmetu ia to ~ay a co=acrton C::ar;t. 
but before me C'8di~ IJl fail by the 
Contractor of aay crmnecnon c."ta~ in 
accordaDc:a wid1 me terms oi tins conm~ct. 
dut C1ntrac:tor Sllail bave tile foilaw1n; 
optians 

(lJ To reraill ill piace for tweive monti:s or 
/DON aftlto the noac:e oi. tarr::maaoa by me 
Govemmem S1ICb !ac:iines on conairiaa duu: 

(il U. durizl' sudz tweive-moadl penod. tbit 
Concracor ser"'aS aav adler aacollle!' oy 
muaa ai sudl fac:Jitfes. tbe <An~r.~c:tor. snaiL 
iJllln ai aLlowtng creciits. pay the 
Covemmenc ciun~ sue:~ penoci iDstailmeniS 
in lib amou.DL awmer. aaci e:umt as the 
c::edit pnmded (or under para~cn fct of 
tbil c:tause beiore sud~ remwzauon. and 

(iil ImmediaceJy. aitlft' sacis tweive-ftloatb 
,.noci the Qmcraczor siWI prvnnniy pay in 
fuLl ta Ule G.Jvemmeat the uiu::oeCiteci 
baWice of tbe coanecnoa dla.rp.,. 

(ZJ To l"'tftDft sudl f~c:Wties ac tbe 
c.mnc:tar·· own exvcse wnnift twetve 
maarna aiter the esTecuve date of the 
termination by Ula ~vemmenr: Pravtded 
thac if tbe <Anc:rac:or ~ects to remove sucn 
fad.Littes. the Covemmenr snail then ·have the 
o~noa oi purc.,uinq suc:il facHties a1 rhe 

a~ Sii\'8~ va,ue 58( :of!~ aereuz: .i.CQ 

:roV1deG fu..rtner. :~at :.:e ·~nt:'3c::or snail • .at 
:~e ~ ai !!'!e~~~~t. t!!YI! ~~ 
;nace SUC.:l :"aCJ.ilC!f!'S ~1!13 'Jft C~~( 
;:!t'O;Jerty ...,IUC:S ::)e~tnmellt ~1c!C~ :o 
;~un::a.sa at tne a~eC1 $a.&vas;e vaw.e. 

(E::ci oi ci.ausei 

:u presc.~bed ~· -t~.~f1. :~ser. a 
cia use ~bS'tamtatiy !!le sa~ as :tle 
foilowm;: 
Tami-·Po-.Uaiaillty tO.Cet 

(at 11 the~~ 4iaca1Kinues uuJiry 
serWc:a 1IIIGer =a ca:nr:ac: beiofe ~eaon 
oi the !ac:Wties c:aat recovery penoci s~ecl 
iA ;22A'P"9A ~ 4i tA.LI~.i.a 
amsidaraaoa oi the ~t:ac:or :Uc.Wti~ 
ami imtallln' at ats exl)eDS& :Ae n.ew 
[ac:iLittes c:iescnbeci hl!f'IHD. tl1e wvemment 
snail pay ten:ainalian ~ calc:Waced as 
set form in tilis dause.. 

(b} Facility cast f'!C::V~f'Y period. ~e 
;2enoci al =e. :rot ~~ t.lte term of ~~ 
contract. durin1 witic."l t!1e net cost ai :.~e :'!ew 
[ac:iliaes. thatl be ret:CM!!"ed 0¥ : • .'1e a)ftt.-:l&..;or 
is .;._..,.;. maacba. {lns~rt n~K::.ed 
dUITllion.l 

(c:t N~t facrlity est. The cost o{ :be rsew 
!acillties. leSI tbe a~JZ"ftd u~on saiva~e v~iue 
of such faciities. is-

S (.JrrsMf aP!Jmprlatll doilar 
amoum.l 
· (dl.~ontitly .faCliW CDSt mt:D~f"' rrzt~. ~e 
mcmth!y fac:Wty cost reeoverr rate wruC:: :he 
Govemment snail pay tile conlrictar wnetner 
or not serric:z is rectttved i5-

S {Divrde dte ntH far:ili!y c:JSt m 
ptll't:IJr'fZpit (cJ o; tlzi6 ciaUH by tile /ac:iities · 
ca6t·~v•rr penod in ptllfl;tTZpit fbi of !l,is 
c!au.u anti ir:Nif ti1e ~lu:nt li:'.J~-1 

( e t Temrnation citarvn. 
Temwzaaoa ~-~Muitipiy :ite 

mmamtnt months o; cit~ .. ~iitill$ · ccst 
ret:Dnt"f ;NmDti sptJCZfi«i in parrrvrr:Dn 
{bl of this ciauu iJy tile montitiy fat:riirr 
CD$t ff!CIJVf!lfY mt8 rn parr:g.r-a::n fdJ o; 
this ciauu.l 

. (Enci oi dausel 

52.:41•10 !atudiD .. S.W:. l....lx::2aons. 

As presc::%bed in 4l.Om1gj. insert a 
clause substanrtaily the same as the 
!ollow'iniJ: 

~·~ s.mc. Lacaciaas 1Daret 
(al At uy time by ~ttm onier. :!te 
Con~ Officer may dests;Date a.ay 
locaaaa wttniD tile s~c:e area oi the 
Coatnc:mr ar wiucn uality srnce silail 
commeace or t:Mt ciiscancmuitd. The contrac:: 
snail be mociiiied in wntinSJ. oy acidia~ !0 or 
deie~U~C from tbe Setonca Specilc:aaons. :he 
aame uui lacaaon a{ Ule semca. soeciyin' 
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CENTRAL MONT ANA Electric Power Cooperative, Inc. 
P.O. BOX 50085 • BILLINGS, MONTANA 59105 • (406) 248·7936 

July 22, 1991 

General Services Administration 
FAR "Secretariat (VRS) 
18th & F Streets, NW 
Room 4041 
Washington, DC 20405 

Gentlemen: 

Re: FAR Case 91-13 

We are just in receipt of a proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982). Specifically, GSA is proposing 
at Section 41.007 (j) that the following language be added to all contracts 
between federal ficilities and co6perative utilit~es: 

52.241-13 Capital Credits 

(b) Within 60 days after the close of the contractor's fiscal year, 
the contractor shall fu~nish to the Contracting Officer, o~ the 
designated representative of the Contracting Officer, in writing 
a list of accrued credits by contract number, year, and delivery 
point. Also, the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the payment is 
to be made. 

(c) Upon termination or expiration of this contract, unless the Govern­
~ent directs that unpaid capital credits may be applied to another 
contract, the Contractor shall make payment to the Government for 
the unpaid credits. 

We have concern with those two paragraphs. I will try to enumerate our concerns 
below. 

1. A rural electric cooperative usually cannot provide capital credit in­
formation within 60 days. It takes more time than that to complete an 
audit and an' audit is required before assigning capital credits. Fur­
thermore, the accounting for capital credits takes significant time and, 
therefore, capital cred.it assignment is usually made sometime after the 
60-day .period. we· recommend paragraph (b) be changed to read "In accord­
ance with the By-Laws of the cooperative, the Contractor shall furnish to 
the Contracting Officerj or the de~ignated represented of the Coniracting 
Officer, in writing a list- of accrued credits." 

2. Rural electric cooperatives generally retain capital credits for a period 
of ten to forty years. Since funding ~rom REA is being reduced, rural 
electrics are being called upon to inc~ease their equity position. The 
only way· to increase equity position is through retaining of capital credits. 
Furthermore, cooperatives do not know when capital credits will be refunded. 
It depends upon the financial strength of the utility. Your proposed wording 
in paragraph (b) indicates the Contractor shall state to the Government the 

Office Located at Ml 1. Main, Bllllnga, MT JUL 2 5 ;GG: . ...., ... , 



Gener·al Services Administration 
July 22, 1991 
Page .2 

dat~ payment is to be made. As stated above, this is almost impossible. 
Furth~rmore, in paragraph (c) it indicates that upon termination or ex­
piration of the contract, the Contractor shall make payment to the 
Government for unpaid credits. This, as I st~te above, is almo~t im­
possible and should the rural electric make a special provision to the 
Government, it would be discriminatory and the rural electric would 
need to make payment to all customers. We recommend deletion of para­
graph (c). 

I hope this information is valuable to you. If we can be of further assistance, 
please let us know. 

Manager 

KW/tl 

cc: Michael Oldak, 'NRECA 



. . . (Jj -/5-;:;J!J 
. ADAMS ELECTRIC COOPe'RATIVE, INC. 

153 Nor~h Strattcr Street 
Gettysourg PA ··-.325- · :•::: 

717-334-9211 

July ·23, 1991 

General. Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, NW, Room 4041 
Washington, DC· 20405 

Dear Secretariat: 

RE: FAR CASE 91-13 WRITTEN COMMENTS 
Federal Acquisition Regulation 
Acquisition of Utility Services 

48 CFR Parts 6, 8, 15, 41 and 52 
Proposed Rule as Published 5/24/91 
Feder31 Register, Vol. 56, No.lOl 

Adams Electric Cooperative, Inc. (AEC) is an electric distribution cooperative providing electric 
service to approximately 22,000 ·accounts in the rural areas of AdamS, York, Cumberland, and 
Franklin counties in South-Centtal Pennsylvania. As such, AEC provides electric. service to at least 
five federal agency accounts and may have an opponunity to serve additional accounts in the future. 

AEC has reviewed the above referenced proposed rulemaking and is providing written comments 
·herein on the following Parts and Subparts: 

Part 52.241-13 Capital Credits 0 

Subpart (a): . Cooperative bylaws typically state that a cooperative is "obligated to pay~ 
0 

credits to a capital account for each patton" rather than the propsoed language which states "the 
obligation of the Contractor (Cooperative) to. pay capital credits". The first quotation implies 
an assignment or allocation process whereas the second quotation, as contained in the proposed 
rule, appears to denote an actual physical cash payment to the member. 

Nonnally, a cooperative "allocates" its margin from operations for the prior fiscal year to all of 
. the conSumers based on their usage of electricity or pattonage during the prior year. This 

allocation ofpattopage capital or "capital credits" is KCUmulated to any. balance remaining from 
prior years. As financial conditions pennit and upon the. discretion of the Cooperative board 
of directors (as granted in the bylaws), a periodic "retirement" of a portion of the accumulated 
patronage c~pital is made to members in cash. -

GETTYSBURG 
71?-334-2171 

-----~-- District Offices 
SHIPPENSBURG 

717-532-2214 
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YORK 
717-792-3666 



AEC recommends that Subpart (a) be amended to oruy read: 

"The Government is a member of , and as any other member, is 
entitled tO capital credits consistent with the· bylaws of the cooperative." 

Subpart (b): Cooperatives are subject to annual CPA Audit requirements within 90 days after 
closing of their fiscal year pursuant to Rural Electrification Administration federal agency 
requirements. "Allocation" of the prior year margin does not occur until after the Audit has 
taken place. 

---:=-""-

AEC recommends that the references to the "60 days" notification requirement. and the "accrued" 
credits language be stricken. The 60-day term is inconsistent with other primary federal agency 
jurisdiction and the term "accrued" can be problematical due to similar capital credit "allocation" 
processes occurring from other associated organizations to the distribution cooperative at 
different times during a ye~. To try to acc~ue such ·partial year allocations for associated 
organizations in order to comply with the proposed language would be fraught with difficulty, 
uncertainty, and future adjustments. 

The last sentence in Subpart (b) also appears to confuse the "allocation" and "retirement" 
processes as highlighted in Subpart (a) comments above. 

AEC recommends that Subpart (b) be amended to only read: 

"The Cooperative shall furnish notificarion to the Contra<.,~g Officer, or the 
. designated ~presentative o( the Contracting Officer, of any such capital credits 
in a manner consistent with its bylaws notification for all members of the 
Cooperati~e." 

Subpart (c): While cooperatives probably would be able to accommodate the assignment. of 
capital creditS to another account, there are no provisions for making lump sum payment to the 
Government for unpaid capital credits if an account is terminated. Such a lump sum payment 
of unpaid capital credits would currendy be considered as preferential treatment by the federal 
agency, the Rural Electrification Administration. 

AEC recommends that Subpart (c) be amended to only read: 

"If the contract account with the cooperative is terminated, the cooperative shall 
be notified as to the proper mailing address for any· future payments of unpaid 
capital credits." · · 

Subpart (d): The wording "cetti:fied· check" should be changed to "check or other satisfactory 
means, i.e., bill credit". Other payment terms shdWd be consistent with the majority of non­
federal agency members. To request the use of certified checks for a few federal agencies is 
an unnecessary burden to the other non-federal agency members who will· incur the cost for 
preferential treaonent for the Government and do nqt request similarly certified checks. The 
"certified" requirement is considered to be overly onerous in considering that nearly all 
cooperatives have been in existence for SO years or more and possess excellent credit 
experience. 



AEC ·recommends that Subpan (d) be amended to only read: 

"Payment of capital credits will be made by check, bill credit, or other satisfactory 
means. If a check is issued, it should be payable to the Treasurer of the United 
States and forwarded to the Contracting Officer at unless otherwise 
directed by the Contracting Officer in . writing. . Other capital credits terms and 
conditions shall be in accordance with the bylaws of the Cooperative." 

Part 52.241-8 Connection Charges 

Subpa·rt (c): AEC utilizes the standard Agreement for Electric Service as developed for 
cooperative use by the federal agency, the Rural Electrification Administration. To the extent 
that language appears to be inconsistent between the proposed rulemaking and the current 
Agreement for Electric Service, AEC recommends that the two federal agencies sttive for 
unifonnity in such agreements for electric ~ervice. · 

On behalf of Adams Electric Cooperative, Inc., I appreciate the opponunity to provide input iluo the 
proposed tulemaking prior to its adoption. I am also available to discuss any of the written comments 
contained in this letter should you so desire. 

Sincerely, 

ADM:jb 

• 



• General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW, Room 4041 
Washington, DC 20405 

Gentlemen: 

~ -. ===. ~= 

TEi..EP~-tONE i509) 38.2·.2570 
0~ 337·6573 

7-22-91 

We wish to comment on GSA proposed·~le on the acquisition of 
services from utilities (56 Federal Register 23982 at section 41.007(j). 

We are particularly dissatisfied with paragraphs (b) and (c) of 
52241-13 Capital Credits. 

Paragraph (b): Equity is not computed and allocated until the 
Cooperative's audit ha~ been approved by REA, and that audit is not 
due until 90 days after the close of the fiscal year, and-takes another 
month or so for REA in Washington, DC, to give their approval. Also, the 
Bylaws of our Cooperative state that payment of equity is determined by 
the Board of Directors at it's discretion, and payment date cannot be 
set a·t the time the equity is earned. 

Paragraph (c): Capital Credits are not paid out of normal date of 
retirement; so· could not be paid. when a coti'tract is terminated. 

Paragraph (d) would be a bookkeeping burden as we do not pay 
equity by contract number but by member number, and our Bylaws allow 
one membership to be issued per entity~ Also we are not able to 
distinguish whether this is final payment of the equity at the time 
the check is made out. 

Please consider our comments on these matters. 

Very truly.yours, 

COLUMBIA RURAL ELECTRIC ASSN. INC. 

vb 

{~, ~ w_a: f]:uc-'-/n- __.( 
Virg:ik<ia Bamford, Office Manager 

JUL 2 5 !99! 
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FARMERS' ELECTRIC COOPERATIVE, INC. 
OF NEW MEXICO 
3701 THORNTON ST .. P.O. BOX 550. CLOVIS. NEW MEXICO 88101 
TEL '505 1 7~2-4466 

t=AX 5051 769-2! ~8 
1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W., Room ~041 
Washington, D. C. 20405 

Re: FAR ·case 91-13 

Dear Sirs: 

I have been directed to comment on ·FAR Case 91-13 by the Board of 
Trustees of Farmers' Electric Cooperative, Inc., Of New Mexico. 
~Y comments will be confined to 52.241-13 Capital Credits. 

This proposed regulation will have a prof~und effect on all 
electric and telephone cooperatives. Although sub part (a) says 
the Government ''is entitled_ to capital credit p~yments consistent 
with the bylaws of the cooperative," sub parts ··(B) and (c). are in 
direct conflict with the bylaws of most or all such cooperative 
utilities. 

The prepayment of these capital credits is not- allowed to any 
businesses, and would cause an undue hardship if any business or 
Government agency could request payment when service at a 
particular location was terminated or merely changed ownership. 

The retention of capital credits is one of the key sources of 
financing new facilities. Much of this comes from businesses and 
Government agencies which frequently terminate their service 
agreements when their need for utility service ends. 

Additionally, capital credits are essentially the only equity that 
a cooperative maintains. The erosion of this equity by not being 
allowed to retain capital credits according to its bylaws will 
lead to financial deficiencies. This will cause higher utility 
rates and increased needs for borrowed money at higher interest 
rates. 

52.241-13, C~pital Credits, will cause an undue hardship on al~ 
rural utilities and should be deleted from FAR Case 91-13. 

CGS: jo 

Sincerely, 

~~;;£ 
Clifford G. Stewart 
Executive Vice President 
and General Manager 

.- -....... 



Habersham 
f.l~?tjtric Mem-~~A~~h~·JJ 
P.O. Box 251 Clarkesville. Georgia 305231 Phone (404) 754-2114 

July 22, 1991 

General Services Administration 
FAR Secrefariat (VRS) 
18th and F Streets, N. W. , Room 4041 
Washington, D. C. 20405 

Reference: FAR Case 91-13 

Dear Sir: 

Thank you for the opportunity to corpment on the proposed rule on the 
acquisition of services from utilities. 

As a cooperative we are very proud to be able to repay capital credits. 
However, paying capital credits is an option that we may not always have. 
Whether or not to pay capital -credits has always oeen a decision made by the 
local board of directors on an annual ba·sis. As available capital becomes more 
and more uncertain,· cooperatives ·may be compelled ·to forego or suspend the 
return. of capital credits. 

It would be very unfair and completely against the cooperative philosophy to be 
forced to treat one class of customer, i.e. "Govt" different from other 
members. This rule as it is proposed could (1) increase costs of capital to 
·cooperatives; ( 2) decrease creditability and public relations; and ( 3) could very 
well jeopardize the tax exempt status of the cooperative. 

Any special treatment of capital credits could anrl ~1-:.Juld be negotiated into 
each individual contract. 

Yours truly, 

HABERSHAM ELECTRIC MEMBERSHIP CORPORATION 

t0t~~ 
William E. Canup 
General Manager 

WEC/ej 

• 

JUL 2 5 
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't BALTIMORE · 
~ GAS ANC 

ELECTRIC , 

CHARLES CENTER • P.O. BOX 1475 • SAL TIMOR E. MARYLAND 21203-1475 

i:)A,UL W DAVIS 

·3011 234-5609 

CERTIFIED MAIL 

General Services Administration 
FAR Secretariat (VRS) 
Room 4041 · 
18th and F Streets, N.W. 
Washington, DC 20405 

Re: FAR Case 91-13 

July 23, 1991_ 

Federal Acquisition Regulation; 
Acquisition of Utility Services 

Dear Sirs: 

In accordance with the Notice of Proposed Rulemaking 
published in the F~deral Register of May 24, 1991., Baltimore Gas 
and Electric Company ( "BG&E") submits the following comments . 
regarding the proposed rules on acquisition of utility sez:vices. 

I. 

As a preliminary matter, BG&E will describe its 
interest in this rulemaking. 

BG&E is an investor-owned public utility engaged 
·primarily in the business of producing, purchasing and selling 
electricity and purchasing, selling· and transporting natural gas. 
BG&E's utility service area includes Baltimore City and all or 
part of nine Central Maryland counties. BG&E supplies 
electricity to over one million customers iri an area of 
approximately 2, 300 square miles with a population of about 2. 5 
million residents. BG&E supplies gas to over 500,000 customers 
in an area of approximately 614 square miles with a population of 
about 1.9 million. · 

• 
BG&E's utility operations are subject to regulation by 

the Public Service Commission of Maryland. This . r~gulation 
includes rates, service, fadilities, financial conditiqn, 
capitalization, records, manner oe operation, metering, and 
customer relations. The principles,'policies.and practices which 
BG&E follows are prescribed by Commission Orders, regulations, 
and the Tariff filed with and-approved by.the Commission. 

JUL 2 5 1991 
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As the foregoing· indicates, BG&E is a p~ovider of 
utility services and presently provides gas and electricity to 
those Department's and agencies of the United States Government 
having operations and facilities within BG&E'~ service territory. 
As such, BG&E has an. interest in this pending rulemaking_ which is 
directed at adopting rules governing the acquisition of utility 
services such as those supplied by BG&E. 

II. 

BG&E's principal concern relates to the interface 
between.the proposed rules and BG&E's Tariff. A "tariff" is the 
public document containing the terms and conditions which govern 
the relationship b~tween the utility and its customers. 
Southwestern Bell Tel. Co. v. State Corp. Comm'n, 664 P. 2d 798, 
800 (Kari. sup. ct. 1983). BG&E's Gas Tariff is 50 pages long ~nd 
its Electric Tariff over 70 .pages (including schedules and 
riders). These Tariffs cover the entire spectrum of the utility­
customer relationship including, for example, voltage, .supply 
points, metering, customer~furnished versus utility-furnished 
equipment, seivice extensions, terminations ·of service and loss 
of service. 

BG&E'·s Tariffs, thus, cover many of the same subjects 
as the contract clauses in proposed Part 41.007 and 52.241-1 (56 
Fed. Reg. 23986-23990). We have, in fact, compared BG&E's 
Tariffs · with the . proposed cont~act clauses and found the 
following proposals to be in conflict with the Tariff: 

Proposed 

52.241-2(d) 
52.241-10(b). 

52.24l-4(a) 

52.241-4(d) 

52.241-S(d) 

52.241-9 

Subject 

Proration of monthly minimum charge 

Facilities provided by utility and 
customer 

Loss or damage to equipment 

Removal of equipment 

Liability for damages 
Bill Adjustment for outages 

Termination liability 

The details of these specific conflicts are not important, since 
every utility has a different Tariff and general rules like these 
could not be expected to resolve all conflicts between the 
proposed contract clauses and hundreds of different utility 
Tariffs in_effect in this country. 

·The point is that there , are going to be conflicts 
between the proposed contract prov~s~ons and the utilities' 
tariffs and that there should be . a lawful and reasonable rule 
applicable in those circumstances. 
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III. 

This brings us to BG&E's specific concern and objection 
to what is· being proposed in this rulemaking. Proposed Part 
52.241-1 Conflicts reads as follows: 

To the extent of any inconsistency between the· terms of 
this contract (including the specifications) and any 
rate schedule, rider, or exhibit incorporated in this 
contract by reference or otherwise, or any of the 
Contractor's rules and regulations, the terms of _this 
contract shall control. · 

There is no specific reference to the tariff but .it is· assumed 
that the intent is to include the tariff within the term 
"Contractor's rules and regulations." This construction seems 
reasonable, since rate schedules and riders are parts of ' 
utilities• tariffs. Thus~ this proposed rule es~entially st~tes 
that, in any conflict between the terms of the utility's tariff 
and the terms of the utility-government contract, the contract 
supersedes the tariff. We object to this resolution of . the 
conflict situation and submit that it is contrary to law and 
unreasonable. There are three reasons for this conclusion. 

( 1) 

First, proposed Part 52.241-1 seems to be in conflict 
with Section 8093 of the Department of Defense Appropriations Act 
of 1988, Public Law 100-202, which is referred to in the Notice 
of Rulemaking itself. at 56 Fed. Reg 23984. In pertinent part, 
Section 8093 provides as follows: 

Sec. 8093. None of. the funds appropriated or made 
available by this or any other Act with respect to any 
fiscal year may be used by any Department, agency, or 
instrumentality of the qnited States to purchase 
e_lectricity ·in a manner inconsistent with State law 
governing the provision of electric utility service, 
including State utility commission rulings and electric 
utility franchises or service territories established 
pursuant to State. statute, State regulation, or State­
approved territorial agreements. 

In our view, BG.&E' s tariff is a product of the "State 
regulation" referred to in the statute. The tariff is proposed 
by the utility but then submitted to the Commission for review 
and approval and is subject to change by· the Commission. We 
would submit that purchasing electricity pursuant to the contract 
clauses in proposed Part 52.241, whish we pointed out above are 
in conflict with BG&E's Tariff, is, directly inconsistent with 
State law and, therefore, contrary to the intent of Section 8093. 
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( 2) 

Second, proposed Part 52. 241-1· seems to be premise~d on 
a distinction· between the "Contractor 1 s (i.e., utility 1 s] rules 
and regulations", which are subject to being superseded by the 
utility-government contract, and State rules and· regulations, 
·which are not. This fails to recognize that 

tariffs filed with a state regulatory agency, such as 
the PUC; are not mere contracts but have the force of 
law and are binding on the consumer and the 
utility .... (citation omitted) 

Stiteler v. Bell Tel. Co., 379 A. 2d 339, 341 (Pa. Cmwlth Ct. 
1977). Accord: Application of Boro1:1gh of __ SaddlJL.RiYH,· 362 A. 
2d 552, 560 (N.J. Sup. _ct. 1976); Illinois Central Gulf R.R. co. 
v. Sankey Bros .. Inc., 384 N.E. 2d 543 (Ill. App~ Ct. 1978). 

As these cases recognize, the utility's tariff is 
applicable to all customers alike and is thereby intended to 
prevent prohibited discrimination among customers.. See, ~.g., 
Annotated Code of Maryland, Art. 78, Section 26. 

Accordingly, B~&E believes that proposed Part 52.241-1 
fails to recognize the legal force of duly-filed and Commission­
approved tariffs. 

(3) 

Lastly, the proposed contract clauses in Part 52.241-1 
et seq. would enable the Federal agency in question (whichever 
one ~s negotiating the contract) to dictate the terms of ·the 
utility's providing it with service. With the obvious exception 
of national security factors, the Federal Government, as a 
utility customer, is no difterent from any other large customer 
of BG&E. However, none of the conflicts between the Tariff and 
proposed Part 52.241 appear to relate to national security. 
Hence, there is no reason for special rules to apply to the 
Federal Government and the Tariff to ap~ly to all other 
customers. such a situation would ·create practical problems, 

-- with the utility's representatives having to apply a wholly 
different set of rules to service locations serving the Federal 
Government. · 

It would also probably require Commission approval for 
BG&E to enter into contracts with the Federal Government which· 
conflict with the terms and conditions found in BG&E's Tariff. 

IV. 

For the foregoing reasons, BG&E requests that proposed 
Part 52.241-1 be revised to read as follows: 
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To the extent of any inconsistency between the 
terms of this contract (including the specifications) 
and the terms and conditions (including any rate 
schedules, riders or exhibits)- of the Contractor's 
Tariff duly-filed with the State regulatory agency, the 
terms of the Tari£f shall control. 

v. 
In addition to those- proposed contract clauses which 

conflict with BG&E's Tariffs, there are certain proposed clauses 
which conflict with the regulations adopted by the Maryland 
Public Service Commission or with Maryland statutory law. They 
are as follows: 

-proposed 

52.241-4(b) 

52.241-S(a) 

52.241-S(a), (b)2, (b)3 

52.241(b) 

Subject 

Taxes 

Fast/slow meter bill adjustment 

Percent meter error 

Meter tests 

The reference to Section 8093 of the Department of 
Defense Appropriation Act of 1988, Public Law 100-202, in 
proposed· ~art 41.004-1 (56 Fed. Reg. 23984) implies that contract 
clauses-which are inconsistent with state utility law are not to 
be included in contracts. However, since- the Act refers only ~o 
the purchase of electricity and not other utilities like gas, 
there is some ambiguity. Moreover, the fact that the point is 
not explicitly .stated in the FAR may leave contracting officers 
unsure of what to do in such cases. 

Accordingly, BG&E requests that a new subparagraph (k) 
be added at the end of Part 41.007 reading as follows: 

{k) No contracting officer shall insert an:z" clause 
prescribed in 52.241-1 through 52.241-13 which any 
utility supplier shows to be inconsistent with 
state law (including statutes or administrative 
regulations) governing the providing of the 
particular utility service or the matter which is 
the subject-of the clause. 

We appreciate your consideration of BG&E's comments. 

yery truly yours, 

,, 
\I·}-· 
' 

PWO:dar 
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P.O. Box 260 Monroe, Georgia 30655 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Phone (404) 267-2505 

RE: Comments on Proposed Regulations, 5 U.S.C. 610 (FAR Case 91-13) 

Gentlemen: 

The Walton Electric Membership Corporation (Walton EMC) appreciates the 
opportunity to com!Jlent on the above referenced proposed regulation which will have an 
adverse impact on future costs for electric service and will impair the ability of small 

·cooperatively owned utilities to compete with large publicly held utilities. 

The General Services Administration proposed rule on the acquisition of services 
from utilities (56 Fedeml Re&ister 2982), section 41.0070) proposes language to be added 
to all contracts between Federal facilities and utilities. Section 52.241-13, Capital Credits, 
includes language applicable only to cooperative utilities, all of which ~ small businesses. 
This section is particularly troubling to us as it would mandate provisions which are 
prohibited by our by-laws, Georgia state statue, and woUld increase cost of electric service. 

Section 52~241-13 (a) which provides that "The Govemment. ... .is entitled to 
capital credits consistent with the by-laws of the cooperative, which states the obligation of 
the Contractor to pay capital credits and which specifies the method and time of payment," 
is sufficient language to protect the government's interest in capital credits of any 
cooperative of which it is a member. Sections 52.241-13(b)-(d), however, demand actions 
which are contrary to the Walton EMC by-laws .and are therefore inconsistent with section 
52.241-13(a). Furthennore, these sections would mandate that the government be treated 
as a privileged class of customer, which would be unfair to the other cooperative members 
and inconsistent with the requirements of the Internal Revenue Service for 50l(c)(l2) 
cooperatives. 

DEP~NDABLE ELECTRIC SERVICE 
JUL 2 5 ~991 
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Section 52-241-13(b) requires that "Within 60 days after the close of the 
Contractor's fiscal year, the Contractor shall furnish to the Contracting Officer ... .in writing 
a list of accrued credits by contract number, year, and delivery point .... " This information 
is not readily available on the type of computer systems that cooperative's generally have. 
Cooperatives generally cannot afford in-house programmers or the type of custom designed 
software that can extract such specific infonnation. In order to keep costs down, we 
process all accounts in the same manner and notify members of the assignment of capital 
credits through the use of our monthly every-member newsletter. This method is approved· · 
by the Internal Revenue Service. To provide the detailed infonnation required by the 
proposed regulation would be time consuming and costly. Since our rates arc cost based 
by class of service, the addition of these administrative costs could justify declaring service 
to federal installations as a separate class of service with the additional cost included in the 
government rate. 

Section 52.241-13(b) further stipulates that " ...... the Contractor shall state the 
amount of capital credits to be paid to the Government and the date the payment is to be 
made." As a borrower from the Rural Electrification Administration (REA), Walton EMC 
is required to adhere to. REA policies, in general, and in regard to capital credits in 
particular. The REA restricts capital credit retirements within certain parameters and 
requires that capital credit retirements be made only when such retirements would not 
impair the financial stability of the borrower. Capital credits are generally retained for a 
period of ten to twenty years, at which time a determination is made as to which amounts 
will be retired; therefore it would not be possible to state the date payment will be made 
until such detennination is made. 

Section 52.241-13(c) states "Upon termination or expiration ofthis contract ..... the 
Contractor shall make payment to the Government for the unpaid credits" The Walton 
EMC by-laws, in accordance with REA policies, permit the payment of capital credits only 
when a general refund·is ~lared or when the payment is to the estate of a deceased 
member. We do not make payments of capital credits to any member upon termination of 
membership. Walton EMC by-laws and the "Georgia Electric Membership Corporation 
Act" (Ga. L. 1937, p. 644, § 1; Code 1933. §34-C 101, enacted by Ga. L. 1981, p. 1587, 
§ 1.) provide that refunds of capital credits may be made only to estates of deceased natural 
persons. 

Section 52.241-13( d) which requires payment by certified check and other 
infoxmation that is not provided to all other customers would also increase administrative 
costs out of proportion to the benefit received to the government. Capital credit checks are 

. generated by computer and processed for mailing by a mailing service. We do not have the 
custom software that would allow us to run the government's checks as a separate batch. 
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Section 52.241-8 Connection Charge. sets out procedures which would be a 
significant problem to Walton EMC as it also requires that the government be treated as a 
privileged class of customer~ Walton EMCs Service Rules and Regulations provide that 
the cooperative will provide certain facilities to all new consumers. However, when the 
customer requires service different from or in addition to that provided, the customer is 

· required to pay a non-refundable contribution in aid of construction. Walton EMCs retail 
rates are based on the premise that the cooperative will not include the cost of sue~ special 
requirements in the retail rates. If the cooperative is required tO refund such service 
connection charges to the government, retail rates would be inherently unfair unless the 
government were treated as a separate class of customer and the amortization of the 
connection charges recovered in the rates. 

In conclusion, Walton EMC would like to comment on the "Supplementary 
lnfonnation" provided in the discussion of the proposed rule. Pan B. Regulatory 
Flexibility Act states ''The proposed rule is not expected to have a significant economic 
impact on a substantial number of small entities within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, ~ ~ because most public utility companies are 
not small business." (emphasis· added) If one considers only the number of business 
entities affected by the proposed regulation, the vast majority would fall in the small 

· business category .. In Georgia there.are 43 cooperative electric utilities and an 
approximately equal number of small municipal systems and only one " large" electric 
utility. There are also numerous small telephone systems. 

Walton EMC feels strongly that sections 52.241-13(b)-(d) and 52.241-8 should be 
deleted from the fmal approved regulations. Thank you for providing this opponunity for 
our comments. 

Sincerely, / ,.., 

- i··~-(t/;.,q~-y,~· 
T. Wayne Brown 
General Manager 

1WB/mr 

• 
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,._ ·. :· East Central Electric Association 
• 412 North Main 

Branam. Minnesota 55006·0039 

July 23, 1991 

General Services Administration 
FAR Secretariat 
18th and F Street N.W., Room 4041 
Washington D.C. 20405 

RE: FAR Case 93-13, Section 41.007(j) 

Dear Sirs: 

We are writing in response to FAR Case 93-13, specifically 
section 41.007(j), that deals with the capital credits of 
cooperative-utilities that serve the government. We are a 
rural electric cooperative established in 1~36. 

we agree that if we are. providing electric service to the 
government at the same rates as other members, then the 
government is a member of the cooperative and is entitled to 
the same rights as all other members under ·the bylaws of the 
cooperative. ·However, we feel that the language of 52.241-
13 paragraphs (a) through (d) would grant the government 
special consideration and result in. considerable extra 
expense to the cooperatives and their members. We do not 
feel that this is appropriate. The requirements may, in 
fact, be in violation of the by~aws of the cooperatives and 
the mortgage agreements between the cooperatives and the. 
Rural Electrification Administration. 

Paragraph (a) states that the time of payment.of capital 
credits be specified in the bylaws of the cooperative and 
paragraph (b) states that the time and method of payment be 
specified in the notice of capital credits earned sent to 
the government. Retirement (payment) of capital credits 
depends upon the financiaL condition of the cooperative. It 
would not be in the best interes~t of the members to specify 
the time of payment when capital credits are allocated .. The 

.actual amount to be retired each year is authorized by our 
board of directors annually at the time they are retired. 

The requirement in paragraph (b) that the government be 
notified within 60 days of the end of the cooperatives' 
year-end of the capital credits earned for the year would 

A rural electric cooperative awned by thaee we 1erve. 

• Office: (112) 311·3351 • FAX: (112) 311•4114 .- -. ... - .,; 
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put an undue hards~ip on the cooperatives. It is a very 
time consuming proce~s to determine the capital credits for 
each member. ·This is normally not completed until nearly 
180 days after year-end. Since ·i~ our case they are not 
retired for several ye~rs (15 at present), what difterence 
could a few days make for allocation notification? 

The requirement in paragraph (c) that the cooperative retire 
all capital credits ·earned when the government ceases to be 
a member is not allowed by our bylaws. All members must 
wait until the capital_ credits ·for a given year are retired 
in normal rotation which presently is 15 years after they 
are allocated •. Only estates of deceased membe~s are given 
the option of early retirement, and then the capital credits 
are discounted at • rate s~t by the board of directors to 
allow for the early retirement. 

We do not believe that the requirement in paragraph (d) that 
the government be paid by certified check is reasonable. In 
our case all capital credits are paid by a computer prepared 
check. In order to issue a certified check to the 
government, we would have to void the computer prepared 
check and have our bank ·prepare a certified check to replace 
it. This again would result in additional time and expense 
that. we do not regard as necessary. 

In conclusion, ·we see no justification for the above 
proposed rules. At present the government is treated just 
as any other member, ·and these rules would grant special 
considera:tion to the government at the· expense of all other 
members. 

Thank you· for your consideration. 

Sincerely, 

EAST CENTRAL ELECTRIC ASSOCIATION . 

2h~(i~__JA._/ 
Garry '11 CJ 
Generall Manager 
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July 23, 1991 

Transmitted By Hand Delivery 

Ms. Beverly Payson 
General Services Administration 
FAR Secretariat (VRS) 
18th & F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

Re: FAR' Case 91-13: Proposed Federal Acquisition Regulations For 
the Acquisition of Utility Services 

Dear Ms. Payson: 

On behalf of Central and South West Corporation, a public utility 
holding company, and its electric utility operating companies, Central Power and 
Light Company, Public Service Company of Oklahoma, Southwestern Electric Power 
Company, and West Texas Utilities Company, we wish to record our support of the 
comments filed by the Edison Electric Institute. 

Sincerely yours, 

JUL 2 5 1991 
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At F~int," the Board of Directors determine~ at its sole c!iscretion when capital credits 
will be paid. Our history has been one of i)aying on FIFO rotating basis on a 14-year 

- cycle; however, for the last 4 years we have been paying on . a 13-year cycle, and 
!or the year of 1991 the Board has just determined to pay on a 13 1-year cycle. 
There! ore, it would be impossible for this co-op to notify ·the government of when 
capital credits will be paid until such time · as the Directors determine each yeax, 
and we presently notify the government and all of the consumers when that determination 
is made. · · ·· 

52.241-13 (c). 

This paragraph would require ~he co-op to treat the U.S. Government preferentially 
and differently than other co-op members. This discrimination is contrary to the 
IRS regulations that tequlre us to treat all consumers the same as to capital credits~ 
As stated earlier, it would mean that we wouid have to pay to the government all 
accrued capital credits every 10 years (at the termination of the contract). Preferential 
treatment required by this paragraph violates the regUlations o! the IRS, the regulations 
of REA and the spirit ot the law of the cooperatives of the State of Georgia. 

52.241-13 (d). 

:Flint .Electric Membership Corporation has been in business for over 50 years and 
has never to our knowledge written a check having insufficient funds to any party. 
To require the expense of a certified check is ridiculous. Flint pays millions of dollars 
to the REA and never in certified funds. Our checks are computer generated, just 
like the United States Government's, and it is impossible for us to furnish th49 information 
required with the check without handllng the same individually with great expense 
to the co-op. 

We certainly appreciate your consideration ot. these comments in making the rules~ 
If . we can furnish any more information, or if you would like. any additions to our 
comments, please let us know. 

HBS:kb 
cc: Senator Sam Nunn 

Congressrn~ Richard :.Ray 

Sincerely, 

~~ 
Harold B. Smith 
General Manager . 

"""UUoJ 

• 



FLINT 
ELECTRIC i~!EMBERSHIJ) CORPORA TIOJ'v' 
P. 0. Box 308 • Reynolds. Geor&ia 31076-0308 • (912) 847-3415 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W. 
Washington, D. C. 20405 

.July 25 ~ 1991 

RE: Comments on Proposed Federal Acquisition Regulation: 

Dear Sir or Madam: 

Acquisition of Utility Services, 58 Federal Register 23982 
(May 24, 1991) (FAR Case 91-13) 

We understand that this comment was due on or before July 23, 1991, and we apologize 
for filing two days late; however, we ask that you please take this response into 
consideration in the formulation of the !inal rules. 

Flint Electric Membership Corporation is a distribution co-o~ located -in the middle 
of the State of Georgia, serving approximately 47,000 meters and included in that 
is a portion of two major military installations, Warner Robins Air Foree Base, Warner 
Robins, Georgia, and Fort BeMing in Columbus, Georgia. Our contracts with ·each 
of those installations are typically for a 1 o-year period, with modifications as appropriate. 

This comment is directed to Part 52.241-13 Capital Credits, paragraphs {b), (c) and 
(d). We have no objections to paragraph (a). 

52.241-13 (b). 

Under the present REA regulations and accounting procedures used in this Co-op, 
it would be impossible for us to comply with the 80-day requirement. REA requires 
and allows the audit to be completed· within 90 days of the end of our fiscal year, 
with the same to be forwarded to REA within 120 days for their eomments and approval. 
Capital Credits cannot be assigned to the individual accounts until the REA approval 
of the audit has been filed. These reasons make the 60-day requirement impossible 
and unreasonable. At present, the computer capabilities that we have would not 
allow us to furnish the contracting officer tr.e information required by (b). To furnish 
this information in the format .set forth in {b) would require the individual accounting 
officer to spend valuable time and prepare the information by hand. \Ve currently 
furnish every member, including the United States Government, every year .with 
a !ormula, once the audit is approved, of the amoqnt of capital credits accrued to 
their accounts based on their usage dUring the year~ This procedure is in compliance 
with the directions and procedures of the Internal ·Revenue Service, as well as the 
REA. 



CENTRAL OFFICE: 3977 LAKE STREET e HOMER. ALASKA 99603 e (907) 235-81 67 

Edward Loed 
General Services Administration 
Far Secretariat (VRS) 
18th & F Streets. N. W .• Room 4041 
Washington D C 20405 . 

Reference: FAR CASE 91-13 

Dear Mr. Loed: 

July 25, 1991 

The National Rural Electric Cooperative Association, of which we are a member, 
requested our review and response to Far Case 91-13. We apologize for missing 
the July 23 deadline but, would appreciate your consideration of our comments. 

Section 41.0070). proposed a contract clause addressing capital credits for federal 
facilities who are members of cooperatives. Paragraphs (b) and (c), under 52.241- . 
13 Capital Credits, would present Homer Electric Association with two problems. 
Paragraph (b) would not allow HEA enough time to complete its year end audit. 
Capital credits may not be allocated until the·fiscal year's margins have become 
official. Paragraph (c) presents· an insurmountable problem. Capital credits are 
paid only in accordance with the corporate by':'laws. This is a twenty year 
rotation. Obviously paragrap~ (c) is in direct conflict with paragraph (a) under the 
same heading. The Federal facility would not be able to become a member in the 
first place without agreeing to abide by the cooperative's by-laws. 

Tha.r1k you for your consideration. 

FARCASE:NLS:RE.jb 

JUL 2 6 1991 

.. • 
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Lynches River Electric Cooperative. Inc. 
July 18, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, D. c. 20405 

Re: FAR Case 91.13, Paragraph 52.241-13 

Gentlemen: 

The bylaws of our cooperative are not specific 
conce.rning the payment of capital credits. They 
permit our Board of Trustees to determine if and when 
and how the payments are to be made. The Trustees' 
decision depends on the financial condition of the 
cooperative. 

Our cooperative does not allocate capital credits 
within 60 days after the close of the fiscal year. We 
do it within a reasonable time. This year, it was 
within about 180 days. 

Please do not make a government regu1ation that will 
require us to change our bylaws concerning the payment 
of capital credits. 

Sincerely, 

{hi/ /;debt/), 
Earl L. Belcher, Jr. 
General Manager 

bcs 

... 
4261991 

• 
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Central Electric Power Cooperative, Inc. 
P. 0. Box 1455/121 Greystone Boulevard/Columbia, S. C. 292021(803) 779-4975 

July 23,- 1991 

General Services Administration, 
FAR secretariat {VRS} 
18th and F Streets, N.w: 
Room 4041 
Washington, DC 20405 

RE: S.C. 50 Santee 
FAR Case 91-13 
Proposed Rule Makinq at 48 CFR Parts 6, s, 15, 41 and 52 
Federal Acquisition Requlation; Acquisition of 
Utility Services. 

Dear·· Sir: 

Enclosed please find the ori.qinal and three copies of the 
conm\ent by.Central Electric Power Cooperative, Inc. reqardinq 
the above-referenced proposed rule-makinq. 

Sincerely, 

c. Pine ey Roberts 
Senior Vice President & 

General counsel 

dsk 

Enclosure 

c/Electric Cooperatives of South Carolina 
National Rural Electric Cooperative Association 

• • 

A261991 
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DEPARTMENT OF DEFENSE, GENERAL SERVICES ADMINISTRATION 

and 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

Comments of Central Electric Power Cooperative, Inc. 
(South Carolina 50 Santee) 

on the 
May 24, 1991 Proposed Rule-Making 

at 
48 CFR Parts 6, 8, 15, 41 and 52 

(FAR Case 91-13) 

Federal Acquisition Regulation; Acquisition of UtiUty Senic:e$ 

Central Electric Po.wer Cooperative, Inc. ("Central") hereby files these comments to the 

General. Services Administration (GSA) relative to the May 24; 1991 publication1 of the proposed 

rule-making, FAR Case 91-1j, which is a rewrite of the existing FAR coverage at 48 CFR Parts 6, 

8, 15, 41 and 52, as follows: 

follows: 

INTRODUCTION AND CENTRAL BACKGROUND 

1. All communications concerning these comments by Central should be addressed as 

C. Pinckney Roberts 
Senior Vice President & General Counsel 
Central Electric Power Cooperative, Inc. 
P. 0. Box 1455 
Columbia, South Carolina 29202 

2 Central Electric Power Cooperative, Inc. is a G&T electrjc cooperative corporation 

organized and existing under the laws of the State of South Carolina. Its corporate members 

(owners) consist of fifteen distribution electric cooperatives serving approximately two-thirds of 

the State of South Carolina. 

1 56 Fed. Reg. 23982 

I 

.. • 
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COMMENTS ON PROPOSED RULEMAKING AT 

48 CFR PARTS 6. 8. 15. 41. AND 52 

3. The proposed rewrite of the eXisting FAR coverage dealing with utility services is 

intended to establish uniform utility coverage in the FAR among all executive agencies, the 

Department of Defense in the past having been exempt Central supports the general concept of 

u~ormity among federal agencies. 

4. Central agrees with that portion of the proposed. rule-making that restricts the use of 

appropriated funds by any department agency or ~trumentality of the United States in 

accordance with the Department of Defense Appropriations Act of 1988, Public Law 100-202.· 

This law. generally .prohibits the purchase of electricity in a manner inconsistent with State law 

governing the provision of electric utility service, including State utility commission rulings and 

electric utility franchises or service territories established pursuant to State statute, State 

regulation or State-approved· territorial agreements. State policy precluding wasteful duplication 

of electric facilities should not be overridden by federal law merely to serve the "local" federal 

interest 

5. Section 41.004-5(b)(7). Central disagrees with the requirement in 41.004-5(b)(7) for 

the contract office to document the contract rue with the utility's willingness to wheel or 

otherwise transport utility service. Presently federal law restricts requirements to wheel to a 

narrow. set of circumstances. Since the Federal Courts have refused ·to mandate universal 

wheeling, these proposed regulations should not, under the guise· of documenting the file, attempt 

to do what the Federal Courts have refused to do. The willingneSs of a utility to wheel should be 

given no weight in awarding the contract Therefore there is no need to document the file and 
~ 

this provision should be omitted from the proposed regulations. 

- 2 -
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6. Section 41.002-2(b). The words "regulated supplier" should be clearly defined in the 

Definitions sections· in order to. avoid any possible confusion. 

7. Section 52241-5(d)(2). None of the contracts between Central and its other 

consumers contains a provision for an adjustment in the monthly billing due to the inability of the 

consumer to operate the service location for causes beyond its control (other than in accordance 

with a rate schedule under which Central purchases the applicable increment of power from its 

wholesale supplier). For this reason Central is opposed to this provision being required in federal 

contracts for electric utility service. 

8. Section 52.241-13(b)(c)and (d). Since subsection (a) of 52.241-13 states that the 

Government is a member of the Cooperative, the Government should abide by all the by-laws of .. . 

the Cooperative. Subsections (b), (c) and (d) relate to subjects covered by the cooperative's 

bylaws and REA regulations and should be omitted. If the provisions of subsections (b), (c) and 

(d) conform to the bylaws, these subsections are redundant; if they differ,. the Government 

becomes a "special" member, unnecessarily creating significant problems for the Cooperative. 

Thus subsections (b), (c) and (d) of section 52241-13 should be omitted from the final 

regulations. 

9. Section 52.241-13(b). If subsections (b), (c) and (d) are not omitted as su.ggested in 

paragraph 8 above, the following specific comments apply. Subsection (b) would appear to 

require that the contracting electric cooperative agree to make payment of capital credits on a 

certain date to be stated by the Contractor. Under standard, REA-approved bylaws of rural·· 

electric cooperatives, capital credits are allocated annually by member and each member is 

notified of the amount of its capital credit allocation. In the event a member has more than one 

service location the allocation is broken down by service ,location. Therefore, the information 

- 3-
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req~ested in the first sentence of this subsection is already provided to all co~umers, but 

generally not within 60 days. The time requirement should be omitted. 

HoweVer, this subsection places an additional requirement on electric cooperatives which 

is contrary to existing standard bylaws and REA mortgage requirements and could result in 

dis~atory treatment of other consumers vis-a-vis the Government as a consumer. The · 

payment (as opposed to the allocation) of capital credits is subject to the approval of the board of 

trustees of the electric cooperative and the consent of ~ and is based upon a number of 

factors, including the c~h condition of the cooperative at the time of payment. Most electric 

cooperatives pay capital credits on a first-in, first-out basis with a ten to fifteen year lag time. 

Some C<?.Operatives use a combination of first-in, first-out and last-in, fll'St-out so as to pay a 

portion of the capital credits based on ·the current year's sales. It may not be legally possible, and 

it certainly would not be wise, for the cooperative to contract to pay capital credits on a specific 

date to the Government. If it did so, its payment schedule would probably have to be made 

applicable to all consumers in order to avoid disc~natory treatment of any consumer. 

Furthermore, REA might refuse to agree to such a contractual provision, thereby putting electric 

cooperatives at a competitive disadvantage in· supplying electricity to Government purchasers. 

The electric cooperative incorporation statutes of the various States and provisions of the 

Internal Revenue Code and IRS Regulations recognize the need for a nonprofit, non-stock 

consumer-owned C<?rporation to accumulate patronage capital through the retention of excess 

earnings. No business can accurately predict its need for such retained capital for years into the 

future. To require the cooperative to commit to that which it cannot foresee would be folly for 

the electric cooperative and all of its consumers. If, on the other hand, the proposed regulatory 

language can be complied with merely by stating that capital credits will be paid "when the board 

- 4-
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of trustees so directs, subject to the approval of REA," the regulation is unnecessary Pecause the 

bylaws· adequately cover the matter. The second sentence of this section should be omitted from 

the final reguiations. 

10. Section 52241-13(e). While cooperative bylaws somet~es permit the immediate 

payment of ~apita·l credits to decedent's estates, the Government's proposed requirement is 

different. Since· it is indistinguishable from paying any consumer (individual or corporate) its 

capital credits upon mere termination of service, non-<!isc,rim.ination toward the other consumers 

would require the cooperative to significantly change its method of paying capital credits in order 

to do business with the Government. 

~or the above reasons and those stated in paragraphs 8 and 9 above, this subsection 

should be omitted from the final regulations. 

Columbia, S.C. 
July 23, 1991 

.. 

Respectfully Submitted, 
CENTRAL ELECfRIC POWER COOPERATIVE, INC. 

~ 

By: Qi;;cc;£ T. a&-.. . 
Patrick T. Allen 
Executive Vice President & Gc;:neral Manager 

• 
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Kansas Electric ·cooperatives, Inc. 

. MAILING ADDRESS 

P. 0. Box 4267 

·opeka, Kansas 66604-0267 : 

Phone(913)478-4554 

Fax (913) 478-4852 

Statewide Office at 7332 SW 21st Street, Topeka, Kansas 66 61 5 

Lester L Murphy, Jr. I 
Executive VIce President j 

MEMBEACOOPERAnVES 
Alfalfa REC, Cherokee, OK : 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) . 
18th and F Streets, N.W., Room. 4041 
Washington, DC 20405 

Ark Valley REC, Hutchinson · 

Brown-Atchison REC. Horton ' 

Butler REC. El Dorado i 
C & w REC. Clay Center i 

Caney Valley REC, Cedar Vale ! 
Re: FAR Case 91-13; Federal Acquisition Regulation; 

Acquisition of Utility Services 

Dear Secretariat: 
CMS REC, Meade 

Doniphan REC. Troy 

D. S. & 0. REC, Solomon 

Flint Hills REC. Council Grove 

Jewell-Mitchell REC, Mankato i 
Kaw Valley REC, Topeka I 

I 

KEPCo, Topeka.! 

Lane-Scott REC, Dighton ! 
~avenworth..Jefferson REC, Mclouth ! 

Lyon-Coffey REC, Burlington i 
Midwest Energy, Hays 1 

NCK REC, Bei18Yille 

Enclosed for filing in FAR Case 91-13 is an original and 
three copies of comments submitted on behalf of Kansas 
Electric Cooperatives, Inc. (KEC). KEC is the statewide 
service association for the rural electric cooperatives 
operating in the state of Kansas. We would request that 
our comments be considered in your consideration of 
amendments to the FAR concerning acquisition of utility 
services. 

Nemaha-Marshall REc. Axtell Very truly yours, 
Ninnescah REC, Pratt~, 

· Norton-Decatur REC, Norton 
1 

, 

. Pioneer REC, Ulysses i 
P.R. & w. REC, wamego! Michael W. Pete 

Radiant REc. Fredonia I General Counsel 
Sedgwick County REC, Chaney I 

Sekan REC, Girard I j h 
Smoky Hill REC, Ellsworth I 

I 

Sumner-cowtey REC, Wellington 1 Encl. 
Sunflower, Hays ! 

Twin vauey REC.Attamont; cc: Lester L. Murphy, Jr. 
UnitedREC,Iota: Wallace F. Tillman, NRECA 

Victory REC, Dodge City 

Western REC, WaKeeney : 

Wheatland REC, Scott City ; 

« 
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FAR Case 91-13 - Federal Acquisition Regulations; 
Acquisition of Utility Services 

Comments Submitted by Kansas Electric Cooperatives, Inc. 
In Response to Notice of Proposed Rules 

56 Fed. Reg. 23982, May 24, 1991 

Kansas Electric Cooperatives, Inc. 
7332 Southwest· 21st Street 
P.O. Box 4267 
Topeka, Kansas 66604 
(913) 478-4554 

• 



FAR Case 91-13 - KEC Comments 

Kansas Electric. Cooperatives (KEC) is the statewide ·service 
association representing the interests of the rural electric 
cooperatives providing electric service within the state of Kansas. 
our membe-rship includes thirty-two distribution co.operatives and 
two generation and transmission cooperatives, which together serve 

. throughout 80% of the state of Kansas. KEC member cooperatives 
provide retail electric service to numerous federal installations, 
including military bases, Corp of engineer projects, and federally 
owned or· operated·buildings. The proposed amendments or additions 
to the FAR regarding acquisition of utility services (56 Fed .. Reg. 
23982), if adopted, would have a serious adverse economic impact on 
several Kansas. rural electric cooperatives. For these reasons, KEC 
is interested in the proposed changes ~o the FAR. 

Issues 

For the following reasons, KEC opposes the ·proposed 
regarding capital credits contained within 52.241-13, 
Credits, specifically paragraphs (b) and (c). 

language 
Capital 

1. The language in 52.241-13 (b) and (c), 'if adopted, may be 
·inconsistent with many cooperatives' bylaws by granting the 
government greater rights to the· payment of capital credits 
than other simil~rly situated members of the cooperative. 

2. The proposed language in 52.241-13 (c) regarding the right to 
payment of capital credits, if adopted and complied with, may 
force many cooperatives to violate terms of the mortgages held 
by ·the federal gove·rnment _acting through . the Department of 
Agriculture and the Rural Electrification Administration, as 
well as jeoparde the cooperative's financial viability. 

Discussion 

1. The language ·as proposed in 52.241-13 regarding capital 
credits is both. inconsistent internally as well as being 
inconsistent with many cooperatives' bylaws. Paragraph 
52.241-13 (a) states that the government,· as a member of the 
cooperative~ is entit~ed to capital credits consistent with 
the cooperative's bylaws, the same as any other member. KEC 
would not deny this fact. And, if . the proposed· contract 
language were to only contain paragraph (a), we would not be 
writing comments. However, inclusion of paragraphs 52.241-13 
(b) and (c) cause. serious concern for KEC as they are both 
incons".i~stent with paragraph (a) and are inconsistent with many 
cooperatives' bylaws. ~ 

• • 



Paragraph (a) correctly states that the goverrunent is a member of 
the cooperative and as such is entitled to the ··same rights as any 
other member. However, if adopted,. paragraphs (b) and (c) would 
entitle the government to additional rights regarding capital 
credits not afforded other similarly situated coope·rative members. 

Paragraph- (b) requ_ires the following: 

1. Notice of the government's accrued capital credits 
within sixty days after-~ the close of the cooperative's 
fiscal year; and 

2. The specific. amount of· and specific date in which the 
capital credits are to be paid to the government.-

Both requirements go .beyond many, if not all, of the cooperatives' 
obligations imposed by the bylaws with regard to notification of 
members' accrued capital credits. Many cooperatives' bylaws are 
quite similar to those proposed by REA and the U.s. Department of 
Agriculture in RE~ Bulletin 101-5, REA· Model Act Bylaws. The 
specific provisions contained within the model bylaws and bylaws of 
many Kansas RECs provide that within a reasonable time after the 
close ··of .the cooperative's fiscal year, the membership will be 
notified -and informed of the amount of capital credits being held 
by the cooperative on behalf of each patron. The bylaws, howeve·r, 
are silent as to any requirement regarding notification of when the 
credits will. be retired .. The model bylaws and the byla~s~many 
Kansas RECs leave it to the discretion of the cooperative's board 
of trustees as to when and how much capital credits will be. retired 
and ·paid out to the cooperative's members. This is determined 
after a thorough review of the cooperative's current and future 
financial condition. 

The proposed contract language contained within paragraph (b) 
requires the cooperative to give detailed financial data to the 
government within an arbitrary sixty-day limit. The cooperatives 
are required by REA to have an independent CPA audit conducted at 
the close of each fiscal year. Rarely is that audit conducted and 
a ·report made to the. cooperative within sixty days of the close of 
the fiscal year. In many cases, the independent CPA report is not 
available to the cooperative --until four to six months following the 
close of the cooperative's fiscal year. Requiring the cooperative 
to provide specific capital credit information, including accrued 
credits by contract number, year, .and delivery point within a 
sixty-day time limit go~s beyond the capabilities of many systems. 

Paragraph (b) attempts to bind the cooperative by requiring the 
cooperative to inform the government of a date certain when payment 
of the capital credits is to be made. ~ It would be impossible for 
the cooperative's board, within sixty,days after the close of the 
cooperative's fiscal .year, to indicate with ·any degree of 
specificity the amount of capital credits and the date certain that 
they will be retired. · 
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In many instances, cooperatives are on a fifteen or twenty-year 
rotation cycle, meaning that capital credits accrued fifteen or 
twenty years ago are being retired with current revenues. An 
economic reality is that the financial condition of any.cooperative 
fluctuates from year to year. Hence, the money available to retire 
accrued capital credits will also fluctuate from year to year. By 

.holding ·t-he cooperative to a date ·certain for the payment of 
capital credits long before the cooperative's board can accurately 
make that determination places the government's right to payment 
above all other cooperative consumers, as well as stripping the 
cooperative'·s board of directors of its authority and discretion as 
prescribed by state law and the cooperative's bylaws. 

2. The proposed language in paragraph (c) regarding the govern­
ment's right to payment of capital credits upon termination or 
expiration of the contract, if complied with, may cause the 
cooperative to violate its REA mortgage or even jeopardize the 
cooperative's financial condition. 

Finally, we take strong exception to the inclusion of paragraph 
52.241-13 (c) which provides as follows: 

Upon termination or expiration of this contract, unless the 
Government d1~ects that unpaid capital credits are to· be 
applied to another contract, the. Contractor shall make payment 
to the Government for the unpaid. credits. 

This provision clearly places the gover.nment' s interests and its 
right to demand payment of capital credits above all other 
cooperative consumers. Currently, when a customer ceases to take 
service from the cooperative, the customer has no right to demand 
payment of capital credits. Current customers which leave the 
cooperative system have no greater right to payment of capital 
credits than do remaining cooperative customers. All customers, 
past or current,· are generally paid when the cooperative makes a 
general rotation of capital credits, and not before. 

Cooperatives which have borrowed money from REA have executed a 
standard form mortgage agreement which controls, to a certain 
degree, the cooperative's right to retire capital credits. A 
typical mortgage provides that the cooperative will not, in any one 
year, without the approval of its principal lenders, retire any 
capital credits to its members or cons~ers if after making the 
distribution the total equity of the cooperative will not equal or 
exceed 40% of its total assets and other debits. 

Many KEC member systems do not currently meet the 40% equity 
requirement necessary to retire capital credits without the 
mortgagor's approval. The inclusion o~ paragraph (c) in a contract 
requiring a cooperative to retire capital credits to the government 
at the conclusion of the contract term, if complied with, would 
cause any cooperative with less than 40% equity . to violate its 
mortgage with REA. 
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Additionally, several Kansas cooperatives serve very large federal 
installations which have accrued considerable amounts of capital 
credits during their years of service. -If a cooperative were 
required·. to retire all of these capital credits at one time upon 
the termination of service to the government installation, the 
cooperative in all likelihood would not have the cash available to 
do so. 

Conclusion 

The proposed contract language contained within 52.241-l3 (b) and 
(c) grants to the government greater rights than any other 
cooperative member, and if implemented and enforced will have a 
detrimental economic impact· on cooperatives providing ·electric 
service to government installations. We would strongly recommend 
that p~ragraphs 52.241-13 .(b) and (c) be deleted from the proposed 
contract language contained within the Federal Acquisition 
Regulation as pUblished in 56 Fed. Reg. 23982. 

At the very least, paragraphs (b) and (c) should be amended to 
provide that the government will be notified of its accrued capital 
credits within a reasonable time following the close of the 
cooperative's fiscal year, and delete .the requirement of notifying 
the government of a date certain when the capital credits are to be 
retired. Further, paragraph (c) if not deleted should be amended 
to provide that upon termination or expiration of the . contract 
between the ·cooperative and the government, the government will be 
paid capital credits in accordance with the cooperative's bylaws 
and general rotation policy. 

Thank you for this opportunity to submit comments regarding the 
proposed amendments to ·the Federal Acquisition Regulations 
regarding Acquisition of U.tili ty Services. 

. . 

Respectfully submitted, 

Kansas Electric Cooperatives, Inc. 
7332 Southwest 21st Street 
P. 0. Bo·x 4 2 6 7 
Topeka, ~ansas ~6604 
(913) 478-4554 
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Rushmore Electric Power Cooperative, Inc. 

1715 Cambell, P.O. Box 2414 
Rapid City, SO 57709-2414 

July 23, 1991 

General Services Administration 
FAR secretariat (VRS) 
18th and F. streets, N.W. 
Room 1041 
Washington, DC 20405 

RE: FAR Case 91-13 

To Whom It May Concern; 

Phone: (605) 342-4759 
Fax: (605) 348-2026 

Rushmore Electric Power Cooperative is a wholesale electric 
power supplier to eight rural electric distribution 
cooperatives in western South Dakota. Some of these systems 
serve federal facilities and would be subject to your above 
referenced rules. 

We became aware yesterday on return from vacation of the 
proposed GSA rule on the acqu~sition of services from 
utilities (56 Federal Register 23982). In this, GSA is 
proposing language be added to all contracts between federal 
facilities and cooperative utilities. 

We are concerned with subpart "52.241-13 - Capital Credits". 
Subtitle (b) under this section calls for 60 day notice of 
accrued credits stating the amount and date payment is made. 
We are opposed to the 60 day notice as the books are not 
usually closed that soon and because it calls for treatment 
other than normal for the balance of the distribution 
cooperative membership. Additionally they would not yet have 
information on credits earned at the wholesale level which 
would be part of the assigned .credits. Notice at that time of 
the method and time of payment would not be available because 
many systems are on an· eight, ten or twelve year (example 
only) ·credit repayment schedule which are recommended by REA 
who also sets payment formulas. The boards of directors make 
repayment determinations at or near the time of payment based 
on factors then. ~ 

., 
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General Services Administration 
Paqe 2 

We oppose subtitle (c) as well because it direc~s that credits 
will b~ paid upon termination of a contract unless assigned to 
another contract. This calls for payment out of s·equence and 
not according to policy or organization bylaws. It may as a 
result place a financial hardship on the cooperative. 

There are numerous other areas in the rules we have concerns 
with. These, however, pertain principally to retail power 
sales so we--because of limited time--will rely on our member 
distribution systems to address them. 

Your consideration of our concerns in maklnq your rule chanqes 
woul~ be qreatly appreciated. 

~~~3jt6_ 
Robert F. Ma~~~neral Manaqer 

RFM/dt 

.. • • 



.. OWNED BY THOSE 
WE SERVE" 

bAVIESS-MARTIN COUNTY q 
. . . Q/-/1 .... 22 

----RURAL ELECTRIC MEMBERSHIP CORPORATION----­
P.O. Box 540 

.J T.I l y 2 4 • 1 9 9 1. 

Gene(al Serv1ces Adm1n1sttat1on 
FAR Secretariat <VRS> 
18th and F Streets 
N. W. , Room 40 41 
Wash1ngton, Q.C. 20405 

I:-, Re : FAR Case 91-1 3 

Dear Sirs: 

Washington, IN 47501 
Phone: (812) 254-1870 

The recently pT.lb!ished proposed rule on the acqu1s1tion of 
se~v1ces from ut1lities <56 Federal Reg1ster 23982> has ra1sed 
c':>ncern among the C:av1ess-Ma1·tin County REMC Directors. 
Espec1ally, Sect1on 41.007 CJ> where it proposes that feder·a: 
fac1.l1ty contracts with the cooperat1ve electr1c util1t1es 
conta1n a clause substant1ally the same as the clause at 52.~4:-
13. Cap1tal Credits. Th1s clause contains prov1s1on wh1ch wou~d 
v1olate the pr1nc1ples by which cooperat1ves operate, and· the 
prov1s1on would also hold the potential to do financial harm to 
the e:ectr1c cooperative. 

In paragraphs <b> and <c> it calls for government fac1lit1es to 
rece1ve discr1m1na:ory, preferent1al treatment 1n recovery of 
~ap1tal credits. Cooperatives are run by democrat1cally el.ected 
boards of d1rectors ~ho establ1sh the cr1ter1a for 1f and when 
caplt-~1 c.~·edits may be distributed. to member-::onsumers. l':'"le 
board; ~f d1rectors establ1sh capital cred1t po!1cies wh1ch a:e 
1ntended to treat all consumers equally in receiving cap1tal 

.credits. For the federal government to try to establish 
contrac~ual requirements for preferent1al treatment in which :ase 
federal facilities would rece1ve ca.p1tal cred1ts 1n advance of 
ot.her consumers, VJ.olates this f·~remost pr1nciple of equal 
treatment for all consumers. 

Thank you for the opportun1ty to offer our observat1on on th1s 
mat.t.er. 

S1ncer8ly, 

~::.2-fJ~~~ 
VRobert L. Barron 

Genera.! Manager 

RLB:tJS 

& .. 
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P.O. Box 2929 
Palmer. Alaska 99645 
Telephone: (907) 745-3231 
Fu: <907) 745-9328 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets NW. Room 4041 
Washington, D.C. 20405 

Dear Sir /Madam: 

Re: FAR Case 91-13. Proposed Rule for Federal Acquisition Regulation; Acquisition of 
Utility Services 

Matanuska Electric Association, Inc. (MEA) submits the following comments on the 
proposed regulations in FAR Case 91-13. 

The proposed rules appear to establish very specific contract requirements for the 
acqutsition of utility services. On the other hand, Part 41 - section 41.007(a)- Contract 
clauses provides for varying the contract terms to meet the specific conditions relating to 
a utility. More specifically, this section states~ 

" ... To accommodate requirements that are peculiar to the contracting 
·situation, this section prescribes clauses on a 'substantially the same as' · 
basis (see 52.101) which permits the contracting officer to prepare and 
utilize variations of the prescribed provision and clauses, in accordance 
with agency procedures." 

Given the apparent flexibility noted above, MEA still has a particular concern about the 
clause relatmg to capital credits. The concern relates to section 41.001(j}, which requires 
a contract to contain a clause substantially the same as the clause at 52.241-13- Capital 
Credits, when the Federal Government is a member of a cooperative ·and entitled to 
capital credits. 

Specific to clause 52.241-13- Capital Credits, MEA believes that only subpara~raph (a) of 
this clause should be required. Subpara&raph (a) would assure the contractmg officer 
that the Federal Government~~ treated, as !elatin~ to cap~tal credits, the same as 
other members of the cooperattve; t.e., on a basts consiStent wtth the by-laws of the 
cooperative.· MEA has an established policy, administered by the Board of Directors, to 
manage its capital credits pursuant to the terms of the· co-op's by-laws. Also, MEA has 

· paid capital credits each year since 1983. MEA recommends that the final rule include 
only subparairaph .(a) of proposed section 52.241~13 . 

• • 



FAR Case 91-13 Letter 
.July 23, 1991 
Page 2 · Q!-19-J.~ 
If subparaKraphs (b). (c) and (d) of proposed section 52.241-13 are included in the final 
rule, MEA notes tbat in order to meet 1ts peculiar circumstances, the language in such 
subparagraphs would have to be modified. It would be MEA's understanding that the 
language in such subparagraphs could be negotiated With the contracting officer to meet 
MEA's requirements. · · 

Concerning 52.241-13(b) and (d). MEA's syst~ms will not permit the allocation, 
notification of payment date and subsequent retirement payment of capital credits on 
the timeline, or by the method required in such subparagraphs. As noted above, MEA 
has an established policy and has paid capital credits each year since 1983. MEA believes 
it is unreasonable to expend the resources nece~ to change its capital credits policy 
and systems to meet the requirements of one of its approximately 25,000 members. 

More specifically to 52.241-13<c), MEA's by-laws· do not provide for the payment of 
unpaid capital credits to members when they are no longer members of the co-op. The 
capital credits retirement payment is made on a percentage basis, as approved by the 
Board from year-to-year. SunparaKraph (c) is not clear as to its intent. If the intent is 
that all capital cred1ts allocated to the Federal Government under a specific contract 
would be paid in full at the en~ o,f the con!ract. MEA's m~mbership probably woul~ 
have·-to amend the by-laws to provtde for this payment. This amendment would requ1re 
MEA to tr~at the membership of the Federal Government, as to capital credits, 
differently than that of other members. MEA believes that this requirement is 
unreasonable and should be deleted from the final rule. 

MEA again recomme·nds that subparaifaphs (b). (c) and (d) of proposed section 52.241-13 
- Capital Credits be excluded from the fmal rule. Subparairaph (a) would assure the 
Federal Government that its capital credits will be handled pursuant to a cooperative's 
by-laws. · 

Sincere! y, .. •. 

~~frt~ 
James N. Woodcock 
Manager of Administration 

ldl 

• 
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President 
-Donald J. Paumen 
Maple Lake, Mn. 

Vice President 
Alvin E. Heinz 
Rogers, Mn. 

Secretary-Treasurer 
E.S. Knickerbocker 
Annandale, Mn. 

Directors 
Byron C. Gustafson 

. Buffalo, Mn. 

Howard L. Ellis 
Buffalo, Mn. 

Chris A. Lantto 
Annandale, Mn. 

Thomas Mach 
Maple Grove, Mn. 

Sandra Hunz 
Maple Plain, Mn. 

·Arthur E. Watkins 
Hamel, Mn. 

General Manager 
David P. Larson 
Buffalo. Mn. 

Wright-Hennepin q/..;1 ~ .... 'J.3/ 
Cooperative Electric Association 
P.O. Box 330 • Maple Lake • MN 55358-0330 

July 18, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. Room 4041 c--­

W ashington, D.C. 20405 

RE: FAR Case 91-13 

To Whom It May Concern; 

This letter is to express my concern for certain conditions detailed 
in proposed rule 41.007G). · 

I have particular concern with two provisions in the pro.P.osed rule. 
The one provision states that the cooperative shall provtae to the 
Contracting Officer a notice of of _accrued capital credits within 60 
days after the close of the Contractors fiscal year and the date that 
payment is to be made. The second concern IS that upon termination or 
expiration of the contract1 the C9ntractor shall make payment to the 
Government for the unpaid credits. -

Both of these conditions would: 

1. ~e c9ntrary to the By-Laws of almost all of the cooperatives 
m this country. - . 

2. Provide a hardship on some cooperatives where the Government 
is the largest and principal customer. -

3. Would discriminate against the other members of the 
Cooperative by providing- preferential treatment of one 
customer over another. · - · 

4. Contradict ether rules established by the Government under 
the Rural Electrification Act which requires the Cooperative­
to maintain a certain level of equity. 

5. Decreased equity would mean increased long term borrowing. 

I strongly urge you to codsider. the above concerns and request that 
the rules ~e mooified to el!minate changes that ~an seriously affect 
the operations and well being of the rural electric program. 

Sincerely, 

G:··'j 
David P. Larson 
General Manager 

• Hennepin County Toll Free 441-5280 • Wright County Toll Free 1-800-762-1206 • Maple Lake & Locale 963-3131 

• • 24-Hour Fax (612) 963-3915 - • 



Valley Electric 
Association, Inc. 
800 E. Hilzhwav 372 
~.0. Box ~237 · 
Pahrump. Nevada 89041 
Telephone (70:!) 727-5312 
Fax ( iO:!) i!-7-63:!0 
1-~00-7-C-3330 (In Nevada) 

General Services Administration 
FAR Secretariat (VRS) 
18th & F S~reets, N.W. 
Room 4041 
Washington, D.C. 20405 

Reference: FAR Case 91-13 · 

Dear Sir: 

July 23, 199.1 

We are a small electric distribution cooperative located in rural 
southern Nevada. We strongly object to the proposed rule on the 
acquisition of services from titiliti~s at 4l.OQ7(j) and 52 .. 241-13 
Capi'tal Credits. 52-241-13(b) states that the date the payment of 
capital credits to.the government is to be made. Our bylaws state that 
payment shall be at the discretion of our board of directors. Their 
decision if and when to pay capital credits is based on various fact~rs 
at the time and no date certain can be placed on payment of such credits 
in advance. 

52.241-13(c) states that payment of capital credits to the government 
shall be made upon termi~ation or expiration of the contract_. Our 
bylaws state that capital credits are paid on a "first in first out" 
basis, thereby not allowing such payment any other way. 

52.241-lJ(d) states payment will be made by certified check. I see no 
reason to treat any single consumer different from all others in this 
resard. Our regular general fund check is adequate for this purpose. 

In my judgement, if these proposed regulations are required to be part 
of any new contract for services from utilities, we and probably many 
other utilities have signed our last contract for such, services with the 
government. 

Thank you for the opportunity to comment. 

T2e~ely, 

Ross L~ Dohlen, 
General Manager 

RLD/djb 

• 
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Washington Electri~ 
Membership Corporation 
2S8 North Harris Street 
Post Office Box S98 
s·andersville, Georgia 31082 
Telephon~ (912) S52-2577 

July 22, 1991 

General Services Administration 
FAR Secretariat <VRS> 
18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Re: Proposed Acquisition Regulations: Acquisition ·of Utility 
Services, S6 Fed. Reg. 23982 <1991> <FAR Case 91-13> 

Gentlemen: 

Washington Electric Membership Corporation offers the following 
comments relative to the above proposed rule. 

Subsections <b> and <c> of the proposed rule appear to be in 
conflict with the bylaws of the cooperative an~ would cause the 
bylaws to be violated should payments be made according to the 
proposed rule. It also appears to be in direct confilct with the 
guidelines from the Rural Electrification Administration that 
requires the accumulation of equity through minimum Times 
Interest Earnings Ratios and Debt Service Coverage ratios. The 
early pay~ent of capital credits to governmental contracts that 
have ter~inated would require that ·other consumers be billed at 
higher rates to provide capit~l for these refunds. This co~ld be 
determined to be a violation of the bylaws or state statutes 
which govern the cooperative. The ·early· payment of capital 
credits to one class of customer relative to all other customers 
may have an impact on the.cooperatives tax exempt status because 
it could be inconsistent with the requirements of the IRS for 
cooperative status, that the cooperative operate on a 
.,cooperative basis ... 

Since there are 
basic opera-tion 
and <c> of the 
retirements to 
conditions and 
customers. 

so many areas that could significantly affect the 
of a cooperative, we feel that subsections <b> 
proposed rul~ be eliminated and capital credit 

governmental agencies be rettred under the same 
at the same time as retirements to all other 

Si_n~r~ 

7-U~L.~ )1,~~ 
Robert S. ·Moore, 
General Manager 

"Owned By Those We Serve'' 

?6 
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BOARD OF 
TRUSTEES 

Don B. Ellis 
OIS(fiC( 1 
Roosevelt Ok1anoma 

Fred J. Stowe 
01Sir1C! 2 
8la1r. Qkranoma 

Charles A.-Barrett. 
OIS!riCI 3 
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Ray Beavers 
General Manager 
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P.O. Box 310 
Tipton. Oklahoma 
73570·0310 

405 I 667·5281 
405 I 667 ·5284 

1·800·256· 7973 

.Jt..ll \/ 23" 199-1 

General Services Administration 
~AR Secretariat <VRS> 
18th ahd F. Streets~ N. W .• Room 4041 
Washington~ D. C. 20405 

Ref: General Services Administration~ Federal 
Acquisition Regulations for the Acquisition of 
Utility Services (FAR Case 91-13) (52.241-13 
Capital Credits> 

.Gentlemen: 

We are writing you in regard to the proposed 
change in payment of Capital Credits to be paid to the 
Gc•ve)-nment. 

We strc•rsgly c•ppc•se parag;-aph -(b > of a·s-ticle 52-241-
13 Capital Credits. 

Southwest Rural Electric would be unable to meet 
the si~tv davs after the close of our fiscal year and 
also w6uid b~ ·unable to give the date.of.payment because 
tMat is determined by the financial condition of the 
Cooperative and would have to be in compliance with the 
bylaws of the Cooperative. 

Under <c> Upon Termination or Expiration of the 
Contracts; the Cooperative~s bylaws state that Capital 
Credits will be paid to a natural person and this 
change~ of course~ would have to be submitted to the 
Cooperative~s membership for a change in the bvlaws. 
Currently~ Southwest Rural is not refunding Capital 
Credits· because ·of the financial condition of the 
Cooperative. and they will only be refunded upon the 
dis~retion of the Board of Trustees and with the 
ap~roval of the Rural Electrificati6n Administration and 
the Central Finance-Corporation. Therefore, we oppose 
any change in the 9overnment contracts as proposed under 
the above reference. 

.. 

Sincerely !I 

Ray B avers~ General Manager 
SOUTHW ST RURAL ELECTRIC ASSOCIATION 

• 

...... I" ...... 
. ~ 



HOT SPRINGS REA, Inc. 

P. 0. BOX 63o-S04 FREMONT STREET I TMERMOPOL.IS. WYOMING 82443 I Pt-IONE 307-864-3157 

Gene,·al Services Administt·ation 
FAR Secretariat <VRS> 
18th and F Streets~ N.W., Room 4041 
Washington, DC 20405 

Subject: FAR Case 91-13 

b~ar Ladies and Gentlemen: 

1 -800-826-3446 

In t~e May 24, 1991 Federal Register on page 23990, Section 
52.241-13 Capital Credits, par~graph <b> reads as follows: 

''Within 60 dayc; after the close of the ·Contractor's fiscal 
year, the Contractor. shall furnish to the Con~racting 
Officer, or the designated representative of the Contracting 
Officer, in writing, a list of the accrued credit~ by 
contract number, year, and delivery point. Also, the 
Con t :- a c to,- sh a 1 1 state the amount of c a p i t a 1 c r ed i t s t o be 
paid to the Government and the date payment is to be made." 

The requirement to submit a complete capital credit ,-epar-t 
within 60 days of the close of the fiscal year is currently 
unachievable. Hot Springs hopes to hav~ the member notices in 
the mail within the next 30 days, showing the outstanding capital 
credit balances and the 1990 allocation to the membership. 

The rule.further requires that notice be given as to when 
the capital credits will be paid. It is not possible for us to 

comp 1 y with· that request for the fa 11 owing reason. In tr.e f i .- s t 
quarter of each year, the Hot Springs Soard of Directors is 
required to review the financial health of the cooperative and 
make a determination as to the amount of capital credits that 
will be retired. A major portion of our members capital credit 
account is made up of power supplier-capital credits that are 
p a i d p n 1 y upon r e c e i p t of payment by the p o •.Ne ,- sup p 1 i e r . T h i s 
me-ans that other than a r-eview of the histor-ical pattet·n~ tr.e 
future is indeterminate. 

.. 
Paragraph Cc> is restated below: 

" Up o n t e r· m i n a t i a n · G r e x p i r a t i a n o f t h i s c o r"'l t r a c t , u n 1 e s s t t-: e 
Government directs that unpaid capital credits are to.be 
a p p 1 i e d t c an o t her c o n t r a c t , t h e C a n t i- a c t a ,- s h a 1 1 , n a 1< e 
pdymei-.t to the Goverr1ment for the unpaid cl-ed its." 

• • 
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GSA - FAR Case 91-13 
July 23., 1991 

This paragraph calls for the retirement of capital c~ed1ts upon 
termination of service. This is not consistent with our policy 
of rotating on a fixed dolldr amount each year with a target of a 
fifteen year rotational period. It does not seem correct to 
provide the Government with ~n advantage that is unavailable to 
our other members. 

~ection 41.004-1 Acquiring Utility Se.rvices, Policy, page 
23983, paragraph <e> reads as folldws: 

"Prior to acquiring electr-ic utility. ser-vices on a 
competitive basis in an area governed by a franchise service 
territory, the contracting officer shall determine, with the 
ddvise of legal counsel, by a market survey or any other 
appropriate means, that such competition would not be 
inconsistent with state'law governing the provision of 
electric utility service, including state utility co~mission 
rulings and electric utility franchises or service 
territorie~ established pursuant to state statute, state 
regul~tion, o~ state-approved territorial agreements. 
Proposals from alternative electric·suppliers must provide a 
representation that service can be provided in .a manner- not 
inconsistent with section 8093 of Public Law 100-202 <see 
41.004-1<d>>. The representation must be supported with 
a p p r qp r j ate 1 ega 1 and fa c t u a 1 rat ·i on a 1 e • " 

The Government should not be able to entertain bids fa~ electric 
service on a competitive basis under any circumst~nces. In mo~t 
states the electric utility has a legally protected service area~ 
The U.S. Government should use the locally certified electric 
utility and pay the reasonable rates and tariffs established by 
the State Regulatory Public Utility Commission in the same manner 
as any other consumer. 

Thank you for the opportunity to comment on your proposed 
rule. Please let me explain if my concerns are unclear. 

JOK/ddg 

CC: Bob Bergland, NRECA 
Tom Trowbridge, WREA 

• 

Sincerely, 

HOT SPRINGS R.E.A., INC • 

... ~»~ 
Kirsch 

Manager 

• 



July 17, 1991 

General Services Administration 
FAR s·ecretariat (VRS) 
18th and F Streets, N.W., Room 4041 
washinqto·n, DC 20405 

RE: FAR Case 91-13 

Dear SiJ;: 

This letter is in·response. to a proposed· rule on the dCquisition 
of services from utilities. The General Services Administration's 
proposal to add language at section 4i.007 (j) concerning Capital 
credits would be almost impossible-to comply with and at the same 
time would not be in agreeme.nt with our cooperative's by-laws. 

I will respond to the proposed rule by paragraph as it was printed 
in the Federal Register. 

Paraqraph A - In order for the Government to be treated like 
any other member and be consistent with· the by-laws of the 
Cooperative, it would be impossible to specify the time of 
payment of the capital credits. Our by-laws call for a review 

·of the financial condition of the Cooperative before any 
decisions are·made to retire capital credits. 

Paraqraph B As in paragraph A, . the by-laws of the 
cooperative would make it impossible to furnish a date of 
payment. The other in-formation. asked in this paragraph is 
already being provided to all of our members. 

Paraqraph c - As in the first two paragraphs, in order to 
comply with this paragraph, the cooperative would not be in 
c9mpliance with our own by-laws. our by-laws do not permit us 
to retire a member's capital credits · when they disconnect 
their service. Their capital credits are retired at the same 
time as all other members. There is no differentiation between 
inactive and active members when retiring capital credits. 

Paraqraph D - The requirement that the payment of capital 
credlts be made by certified check is both costly and 
insulting. The cost of a -certified ·check in both time and 
money would be unnecessary. The other information required in 
this paragraph is already being provided. 

-------------------~---------------------·-· 
I·Ll~"r: Ht::.ld r~land. SC 29925 . """ i . ~ . . .. , .: .... 

• • 



General Services Administration 
July 17 , · 19 91 
Page 2 

·In closing, I would like to emphasize the fact that a proposal like 
this would require our Cooperative to change our by-laws in order 
to comply. What our Federal Government is proposing would require 
that they receive preferential treatment over the other members of 
the Cooperative who are citizens. 

Sincerely, 

PALMETTO ELECTRIC COOPERATIVE, INC. 

-"~~; . .... .~/...,~. ',:.-.; -~. !.: :./--·,·-.,/- .. ··/~ ,. - ··-

G. Thomas Upshaw 
President & Chief Executive Officer 

GTU:ncr 

• • 



Amicalola 
Electric Membership Corporation 

P.O. Box 10 
Jasper, Georgia 30143 
Telephone: (404) 692-6471 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

RE: FAR Case 91-13 

Gentlemen.: 

In reviewing the proposed regulations set out by 56 Fed.Reg. 
23982 (1991) (FAR Case 91-13), we are concerned about tpese 
regulations. 

It would not be possible to furnish an accurate list of capital 
credits with 60 days after the close of our fiscal year. We do 
not complete this list until our year end audit is completed and 
reviewed. ·This is generally after 120 days. · We als.o are 
required to pay on a FIFO basis. Therefore, paying a government 
entity at termination of the account would violate our by-laws 
and in fact would impair -vested contractual rights in private 
contracts. 

We have always considered capital credits a part of owner's 
equity. Your suggested change would in reality change this to a 
form of liability that could jeopardize the basic means by which 
cooperatives are capitalized. · 

If we.make an exception of paying governments, we feel that this 
would be ·unfair. Paying government capital cred'its prior to 
paying· others is unfair to the rest of our members. We do not 
feel that a government entity is entitled to pr~ferential 
treatment nor should such preference be legislated. 

With respect to connection charges, our~ooperative operates on a 
cost of service principal. Any costs that are not properly 
charged to our class of consumer are paid by other classes. · To 
allow the government to escape· their cost would also violate our 
by-laws and state status. 

JUL 26 .. • • 



Genera1 Services Administration 
RE: FAR Case 91-13 

Page-2-

This proposed rule may be in reference to . a subchapter T 
cooperative. EMC's are 501 (C) (12) tax exempt. The subchapter 
T cooperatives excess margins are "patronage dividends" while 
EMC's refer to margins as "capital credits."· 

We·ask that you review your proposed regulations in detail prior 
to making any decisions. If we can answer any questions, pl~ase 
feel free to contact us. 

Manager, Finance & Accounting 

CG:bg 

Bringing POWER to this area for over 50 years 

. .. .. • 



BON HOMME YANKTON 
ELECTRIC ASSOCIATION, INC. 

P.O. BOX 158 • TABOR, SOUTH DAKOTA 5706.3 • PHONE (605) 46.3·2507 

· July 23, 1991 

MEMO TO: 

FROM: 

SUBJECT: 

GENERAL SERVICES ADMINISTRATION 
F A R SECRETARIAT (VRS) 

RONALD E. KOUPAL, GENERAL MANAGER 
BON HOMME-YANKTON ELECTRIC ASSOCIATION 

F A R CASE 91-13 

We are writing this memo to voice our concerns about the 
proposed changes of legislation on F A R Case 91-13. 

Bon Homme-Yankton Electric Cooperative opposes any of the 
proposed changes to 52. 2 41-13 capital credits Pa·rts B & C, 
52.241-8 connections charge, and 52.241-5 ~ervice provisions 
Parts A, B, and D. 

Bon Homme-Yankton Electric has by-lawR and policies that 
provide guidance in the management of our day to day 
operations. It is the opinion and feelings of th~ Board of 
Pirectors and Management of Bon Homme-Yankton Electric that 
no member shall be given preference treatment in these areas, 
whether it be the federal government, a large industrial 
load, or a residential consumer. 

REK:kjk 

JUL 2 6 
.. • 

~ .:; ·'J! 
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qr~-J ~- :2?/1 
. GRANO ELEC·T.RIC COOPE·RATIYE, INC. 

SERVING NEARLY 10.000 SQUARE MILES 011' NORTHWESTERN ·~UTH DAKOTA 

P. 0. BOX 39 WITH DEPENDABLE ELECTRic; SERVICE 

BISON. SOUTH QAKOTA • 57620 

July 23, 1991 

General Services Administration 
FAR. Secretariat (VRS) 
18th and F Streets, N. w. 
Room 4041 
washington, o.c. 20405 

PHONE 605 • .244-5211 

RE: FAR Case 91-13 

Oear Sir.s : . 
.. 

The following are offered as comments in regard to FAR case 91-13 pro­
posed rules for the acquisition of services from utilities (56 Federal 
Register 23982). 

We find· the provisions of paragraph 52;.2.41-13 on Capital credits to be 
unworkable and in violation of established bylaws and procedures. No­
tification required per 52.241-lJ(b) is unworkable in that it does not 
allow adequate time for audit completion and Capital Credit alloca­
tion. We believe 120 days would be an adequate time frame. Paraqraph 
52.241-13{c) would.violate the first-in, first-out principle adhered 
to by most cooperatives and would be unfair' to other consumers who 
wo~ld be paid on a rotational basis. 

We appreciate the opportunity to comment on the proposed rules so that 
these inequities can be caught before implementation. 

General Manager 

ODH:gj • 

JyL 2 6 !99! .. • 



Ravalli County Electric Co-op 

July 22, 1991 

General _Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW 
Room 4041 
Washington, D.C. 20405 

RE: FAR CASE 91-13 

NE 1051 Eastside Highway 
P.O. Box 109 

Corvallis, MT 59828-0109 Q/-13-~J./ 0 

By this letter we are providing comments on the proposed rule under· FAR Case 91-13 as · 
published in the Federal Register Notice of May 24, 1991. 

If a Federal agency is a member of an electric cooperative, then that agency should be granted 
the same right and privileges as any other member of that cooperative. By complying with 
subsections (b) and (c) of Section 52.241-13 Capital Credits, it would be discriminatory to the 
rest of the membe~hip~ Also, an audit of the coopet:ative is not always possible within the 
60 day. time frame stated. We suggest eliminating subsections (b) and (c). 

Sincerely, -
' J ./ 

~ ~~~Ut#/. ( £J~~71 
Richard /.Brown 
General Manager 

• 

.. • 



·~ , •• 
EMCO 

DIXIE ELECTRIC MEMBERSHIP CORPORATION 

July 23, .1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets 
N. W. , Room 4 o 41 
Washington, DC 20405 

Re: Comments on FAR Case 91-13 

Dear Sirs: 

POST OFFICE BOX 15659 504-261·1221 

BAlON ROUGE. LA. 70895 

The proposed rule to changes contained in federal contracts between 
Federal facilities and cooperative utilities would have a 
disproportion~te impact upon the operations of DEMCO. Although we 
have :only one part time Federal contract,- it would require us to 
substantially alter our current accounting system, at unknown 
costs, as well as amend the cooperative's bylaws to permit special 
treatment for that contractor. 

DEMCO is funded by the Rural Electrification Administration and as 
such must abide by the mortgage agreement with that Federal entity. 
One of .the provisions of the mortgage is that a cooperative may not 
pay capital credits, ·without special pennission of RE..~, if the 
cooperatives equity is below 40% of total assets. DEMCO's equity 
is currently approximately 14%. Furthermore, DEMCO has. not paid 
capital credits to its members in the past and ·does not foresee a 
time that it can. 

DEMCO has just finished a workout agreement with the REA that has 
restructured our debt to that age:ncy due to. the weak financial 
condition of the cooperative. The last thing that we need at the 
moment is additional Federal regulation, which would increase our 
costs, to address a nonexistent problem. Moreover, the 
cooperatives bylaws would have _to~ be amended to give this 
particular part time contractor speci,fic and preferential treatment 
over our other 57,621 members. 

The issues raised by these proposed changes are not ones of minor 
inconvenience and costs. They are real and would have a dramatic 

ASCENSION PARISH 622·2549 CENTRAt. 261·1177 OENMAM SPRINGS 665·8932 GREENSBURG 2226132 ST. FRANCISVIL.L.E 635·3348 ZACHARY 654·9355 
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NATIONAL SCIENCE FOUNDATION 
1800 G STREET, N.W. 

WASHINGTON, D.C. 20550 

General Services Administration 
FAR Secretariat (VSR) 
18th & F Street, NW 
Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

__ Jqly 18, 1991 

The National Science Foundation has reviewed the Notice of 
Proposed Rulemaking regarding Acquisition of Utility 
Services. We have no comments or objections to the proposed 
rule in the FAR case cited above. 

Sincerely, 

!.~;!_ 1/ . }·t! 1/. I If . ~.-for-
WJ;lliam S. Kirby . I ,tt' 
Division of Grants'& Cont~acts 

JUL 3 I 1991 

.. ··-- ___ .._ .... --------·-·-------· ·-··------ -- --·· - ' 



DEPARTMENT OF THE NAVY 
ATLANTIC DIVISION 

NAVAL FACILITIES ENGINEERING COMMAND 
NORFOLK. VIRGINIA 23511-6287 

9/-/~-::...~0KJS 9 
(804) 444-9584 
(A/V) 564-9584 

IN REPLY REFER TO 

11300 
164 

~{· l J'..l;_ jJ d 

From: Commander, Atlantic Division, Naval Facilities Engineering Command 
To:. Commander, Naval Facilities Engineering Collltland, Headquarters 

Subj: FAR PART 41 -ACQUISITION UTILITIES SERVICES (FAR CASE 9~-13) 

Encl:· (1) Comments on Draft FAR Part 41 

1. Pursuant to your request, general and specific comments on FAR 41 are 
provided by enclosure (1). 

2. Should you have any questions, please contact Mr. Roy B. ~1orris at 
Commercial (804) 444-9584 or Autovon 564-9584. 

Copy to: 
CHESNAVFACENGCOM (Code 111) 
NORTHNAVFACENGCOM (Code 024) ·. 
SOUTHNAVFACENGCOM (Code 0221) 
WESTNAVFACENGCOM (Code 164) 
PACNAVFACENGCOM (Code 113) 

-

WESTNAVFACENGCOM (Code 163) 

FAR~~~if 
18th and F Streets NW 
Room 4041, GS Building 
Washington, DC 20405 

Quality Performance . . . Quality Results AUG 5 1991 



q/-13~ 
24 July 1991 

LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART 41 

I. GENERAL COMMENTS 

* Part 41 still continues to be a GSA instruction. 
Secti6ns 41.004-2, 41.004-5 and 41.005 ~re specific to 
GSA award and administration of their contracts. As DOD 
is a Contacting Agency thes~ sections _should be omittad 
from Part 41 or at least designated ·Not Applicable-To 
noo·. Each agency will establish required award and 
adciinistrative procedures in th~ir supplements to FAR. 

* In May 1991. we reviewed and pr·ovided comments on DFAR 
Part 241. Resolution on Part 41 language should precede 
resolution of DFAR Part 241 language. 

* Section 41.002 (5) specifies that Part 41 will not be 
applicable to acquisitions in foreign countries. Since 
there is v•ry little guidance in this area, our next 
logical step would be to incorporate some basic guidance 
in DFAR. 

II. SPECIFIC COMMENTS 

41.001 Definition of Utility Service - Delete the last 
sentence. The problem with the wording of this sentence 
is that it says that other services (e.g., rubbish 
removal, snow removal) may be considered to be utilities 
when they are exempt from the Service Contract Ac.t of 
1965. This Act-lists exemptions, one of which is 
utilities. This is an unbroken circle which solves 
nothing. Recommend that the wording be replaced with 
t·hat in paragraph S5-101. 1 of ASPR Supp 5 which· says 
these services may be treated as utilities ·when the 
services are performed by public agencies or utilities 
on a contractual basis and are subject to public 
regulation·. 

41.004-1 {b) -Change to read: ··For utility services exceeding 
S25,000 per annum including any connection and/or 
termination charges. agencies shall ... • 

~ 

{b) - Delete everything after the first sentence. 
Acquisition of utility service' from governmental 
agencies. quasi-governmental agencies, or municipalities 
makes it imperative that·each agency have the 
flexibility to utilize the utility supplier's 
application form when it is in the best interest of the 
U.S. Governm~nt and the supplier's application form 
·does not violate U.S. law. Each _agency must address 
this issue with their own procedure·s. 



41.004-2 Delete this entire section or designate it ·NoT 
APPLICABLE TO DOD .AGENCIES .. These procedures are GSA 
specific and should not be applicable to DOD agencies. 
As ~ith all other types of DOD contracting; DFAR, NAPS, 
and P-68 establish contacting p~ocedures. · 

41.004-5 Same·comment as included with 41.004-2. 

41.005 Same comment as included with 41.004-2 

41.006-1 Rewrite the first sentence to read, ·Agencies shall 
review (a) utilit~ service invoices exceeding $25,000 
per annum on a montlly basis; and (b) each contract or 
other written request exceeding $100,000 on an annual 
basis.· 

41.008 This paragraph requires the use of SF 33 which 
stipulates the contract to comply with the standard 
format.as specified in item 11 of the form. This 
conflicts with the ASPR Supp 5 format (paragraph 
S5-203) we are now using and which is recognized by the 
utility industry as the standard. We must have the ASPR 
Supp 5 flexibility of format. It has become increasing 
more difficult to execute standard FAR contracts with 
sole-source utility suppli~rs. Changing to a new format 
with various sections that do not apply to utilities 
contracts will only hamper the .contracting process. 
Part 41 must recognize that utilities contracts are 
sole-source and unique and have evolved in an 
environment of Federal,State and Local regulations. 

41.010 (a} Service specifi~ations should be included in 
the review of Part 41. 

(c) Delete this paragraph in its entirety. Comment on 
Section 41.008 eliminates the utilization of SF 33. 

52.241-2 (a} - (c) - These subparagraphs effectively limit 
utility contracts 'to a ten year definite period. They 
are written aro.und the GSA ten year standard authority 
and ignore the indefinite term contact authorization of 
ASPR Supp 5. The scope and term clauses of ASPR Supp 5 
are more appropriate for a utility service contract. 
Therefore, replace subparagraphs (a} thru (c) with the 
ASPR Supp 5 clauses (paragraph S5-203.1}. 

52.241-5 (a} and (b) -The industry hassmoved away from the 24 
range as being accurate. We need to follow suit. These 
subparagraphs should state that no meter should be 
placed in service .that does not record 100% accurate 
under normal testing conditions. 

-2-



{b) -Change the first sentence to read, • ... test the 
meters installed by the contractor in accordance with 
the contractor's normal procedures as specified in the 
contractor's applicable rules and regulations· . 
. The remaining portion of the subparagraph gives the 
Government the right to request additional meter test 
and to pay for them if the Government requires meter 
test more frequently that the contractor's normal 
procedures. 

52.241-9 An alternative clause is required to cover those 
situation where the Termination Liability is based on 
quantities consumed or minimum purchase requirements 
over a negotiated number of years. · 

-3-



General Services Administration .Paqe 2 

impact on the way the cooperative conducts its business. In 
addition ·they are all out of proportion to ariy perceived pr·oblem. 
We stronqly urqe you not to enact the chanqes as outlined in 
paraqraphs· (a) throuqh (d) of 52.241-13. 

Sincerely, . JJ·i){) { /) j,;! 
~1 'fJ,?r~ 
Hen D. Locklar 
General Manaqer 

HDL/dls 

.. 

• 

• 
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TALQUIN ELECll{[C COOPERATIVE, IN<;. 
! ) . •· :. Post Office Box 1679 • 1640 West Jefferson Street • Quincy, Florida 32351 

Quincy: (904) 627-7651 July 23, 1991 Tallahassee: (904) 878-4414 

General Services Administration 
FAR secretariat (VRS) 
18th and F Streets, N • w. 
Washington, D.. c. 2 04 OS 

RE: Comments on Proposed Federal Acquisition Regulation: 
Acquisition of Utility Services, 56 Federal Register 23982 
<May 24. 1991) <FAR Case 91-13) 

Dear Sir or Madam: 

This is to advise you that Talquin Electric Cooperative, Inc. is in 
aqreeme_nt with the comments made· to you by the National Rural 
Electric Cooperative Association reqardinq the subj~ct Proposed 
Federal Regulation. This Proposed Federal Acquisition Regulation 
is of concern to us as outlined in the NRECA letter. 

We respectfully request your serious consideration of our 
Association's comments in hopes that any adopted version of the 
Regulation recognizes the way we are doinq business as 
cooperatives. 

Respectful_ly submitted, 

William 
General 

WEL/bs 

COOPERATIVE, INC. 

cc: National Rural Electric Cooperative Association 

Serving Gadsden, Leon, Liberty And Wakulla Counties, Florida 

.. • 

... ~ .. 
"·....,; 

- o.J 



. C/1-IS -2'/3 
C3ooperafive,. Snc. 

July 23. 1991 

POST OFFICE BOX 4!58 

ELK POINT. SOUTH DAKOTA !5702!5 

TELEPHONE: 80!5·3!58·339!5 

I'AX 8015-358-3387 

General Services Administration 
FAR Secretariat CVRS) 
18t.h And F Streets NW Room 4041 
Washington. D.C. 20405 

Dear Sir:· 

Re: FAR Case 91-13 

On behalf of Union County Electric Cooperative. Inc .. I would like 
to offer comments to be considered in relationship to the Federal Reg­
ister # 23982. published May 24. 1991 pertaining to Federal Acquisition 
Regul~~ion; Acquisition of Utility Service 

We have grave concern over the section of thi$ Federal Register 
that addresses Capital Credits when associated with any government con­
tract. Particular discomfort arises with section 41.007(j). along with 
part 52.241-13 Capital Credits allocations that are addressed in items 
(b) and (c) . 

Paragraph (b) would require the Contraqtor to state .. the amount of 
capital credits to be paid to the Government and the date the payment 
is to be made''. Capital credits are assigned or allocated at the close 
of business for a calendar or fiscal year. The amount of capital cred~ 
its could be. stated. The requirement that the date the payment is to 
be made is another matter. Retirement of capital credits is governed 
by the Rural Electrification Administration mortgage which is the· com­
mon mortgage for rural electric cooperatives whc;> borrow from the Rural 
Electrification Admi·nistration. It is our opinion that no Contractor. 
if a rural electric cooperative. could state when a capital credit al­
located. in a particular year~ will be retired~ 

The full retirement of capital credits upon termination of a con­
tract for util~ty service under paragraph (c) would cause the Contrac­
tor to discriminate against the other cooperative membership. The 
model bylaws prescribed by the Rural Electrification Administration. 
which have been adopted by nearly all rural electric cooperatives advo­
cate a .. first in - first out" retirement of capital credits. In ac­
cordance with this :ooperatives' bylaw~. any deceased members' capital 
credit allocation will be refunded to ~he estate at the discounted rate 
of 50% of allocation. Limit of refund will not exceed $2.000 in any 
one fiscal year . 

.. • 



General Services Administration -2- July 23. 1991 

We cannot support any change that would allow the government to 
withdraw its' capital credits upon terminatfon of existing contracts. 
This procedure would create undue hardship on the remaining membership. 
The retirement of capital credits .is scrutinized by the Rural Electri­
fication Administration and this change would pose several legal ques­
tions in regard to our mortgage contracts with the Federal Government. 

We would recommend that provisions {b) and (c) be revised to r-ec-­
ognize that payment of capital credits be made in accordance with the 
Contractors's bylaws governing capital credit retirement. 

Sincerely .. 

cC~£~~ 
Manager. 

• 
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TO: General Services Admdnistration 
FAR Secretariat (VRS) 
18th. and F Streets, N.W. 
Room 4041 
washington, D.c. 20405 

FROM: Leon Moore, Manager, Fayette-Union CQunty R.E.M.C. 

DATE: July 24, 1991 

RE: FAR case 91-13 

To whom it may concern we find 52-241-13 capital Credits; paragraphs (b) 
arid (c) discriminatory to all of our rnent>ers, as this REM: has not been 
in a position to pay capital cr'edits to anyone since incorporation, in 
1937. We would need to rais.e rat~ to pay capital credits and the Indiana 
Utility Regulatory Commdssion would not permdt this action. 

We have allocated capital credits to each account since 1950, this was the 
first year we had any margins. · No capital credits have been paid to date. 
We are a small system with only 4,000 members, all rural residential and 
farm steads. All capital generated through rates is needed to reinvest in 
plant, to provide quality service to the membership. 

We wouJd1 be strongly apposed to this action. 

cc: -j:, 

.. • 



P.O. Box 904 · 
West Water Street At Highway 67 
Ponland. IN -+7371-0904 
T~lephone: (.219l n6-71.21 

FAX: 1~ 191 7:!6-6.2-+0 

General Services Administration 
FAR Secretariat (VRS) 
Room 4041 
18th and F Streets, N.W. 
washington, DC 20405 

RE: FAR Case 91-13 

Gentlemen: 

July 23, 1991 

A Rural Ele~tr 
Membership Corporat11 

Servin!:! Six Count:; 
in Eastern India: 

These are comments on FAR Case 91-13, Federal Acquisition 
Regulation; Acquisition ·of Utility Services as published as a 
Proposed Rule in the Federal Register on Friday May 24, 1991 ·(Vol. 
56, No. 101), ~age 23982-23990. . 

These comments are specific to Section 52.241-13 Capital Credits, 
paragraphs (b) and (c). 

Jay County REMC has one membership from the Federal government--the 
u.s. Geological Survey in Indianapolis, Indiana, for an instrument 
building at a Salamonia River bridge. 

Paragraph (b) would require our providing a list of accrued capital 
credits and the amount .and date of payment. The Jay County REMC 
Bylaws Article VII, Section 2 "Patronage Capital in Connection with 
Furnishing Electric Energy" provide, in·part, that " ... individual 
not:ices of such amount:.s iu:L·nlshe<.i. by ea.~h ~atron sh.a1·1 nvt ba 
required if the cooperative notifies all patrons of the aggregate 
amount of such excess and provides. a clear explanation of· how each 
patron may compute and determine for hLmself the specific amount of 
capital so credited to him. Said notice shall be deemed given if 
placed in the Rural News. All such amounts credited to the capital 
account of any patron shall have the same status as though they had 
been paid to ~he patron in cash in pursuance of a legal obligation 
to do so and the patron had then furnished the cooperative 
corresponding amounts for capital." "* 

The Jay County REMC cannot state "the date the payment is to be 
made" because that .is a determination made solely by the board of 
directors at a later, unscheduled date upon review of the 
cooperative's financial statements. The Federal Government is duly 

··- 2 9 
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notified of the amount of the capital credit through our 
publication in the member newsletter--they can calculate their 
capital credit like every other member of the cooperative. 
To require the cooperative to comply with Paragraph (b) would not 
be practical and would be unduly burdensome .~onsidering the 
additional labor, materials, and postage· required to individually 
noti.fy each member. 

Paragraph (c) would require the REMC to make payment· of capital 
credits upon t.ermina1;ion of membership. This is in direct 
violation of our bylaws which do not provide for the payment of 
capital credits upon termination.of membership. 

Moreover, Article VII, Section 2, "PatronageCapital of Connection 
with Furnishing Electric Energy" of the .Jay County REMC Bylaws 
states, in part, "The patrons of the cooperative,. by dealing with 
the cooperative, acknowledge that the terms and provisions of the 

. articles of incorporation and. bylaws shall constitute and be a 
contract between the cooperative and each pat~on, and both the 
cooperative and the patrons are bound by such contract, as ful.ly as 
though each patron had individually signed a· separate instrument 
containing such terms and provisions. " To make payment for capital · 
credits ·upon termination of the government's membership would 
constitute special and preferential treatment. We do not do this 
for other members who terminate the membership'; the federal 
government is not entitled to special consideration. 

In sununary, Section 52.241-13 Capital Credits, Paragraphs (b) and 
(c) should be deleted from the subject Proposed Rule because (b) is 
not practical and imposes.an undue burden on.the cooperative and 
(c) is in violation of existing bylaws and constitute special and 
prefer.ential treatment not accorded other members. 

.. 

Sincerely, 

JAY COUNTY REMC 

7/J~~~ 
, Thomas N. Se~~- ;I 

General Manager 

• 



II Ql-IJ-:<.'16 
J(ANI<.AI<.EE VALLEY REMC 

II 
14 SOUTH MAIN STREET WANATAH, INDIANA 46390 

"OWNED BY THOSE WE SERVE" 219-733-2511 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W., Room 4041 
washington, D.C. 20405 

Ref: FAR Case 91-13. 

Dear Secretariat: 

July 2 3, 19 91 · 

Clause 52.241-13 Capital Credits of FAR Case 91-13 would be contrary 
to most by-laws of all REAs in the country. 

Item tb) states ·that within 60 days of closing of our fiscal year, we 
are to notify the Government or contracting officer in writing, a list 
of accrued credits by contract number, year, and delivery point plus 
the amourit to be paid and the payment dates. 

Comment: Sixty days is not enough time for most u~ilities to make 
notification. Additionally, where more than one meter is served, the 
revenue for all meters for capital credit purposes is consolidated and 
one notification covering all meters is mailed. It would be e~tremely 
expensive to make the exception you are requesting. 

Secondly, very .. few REAs would know when payment of these credits· would 
be made. Our by-laws state that the board of directors will make that 
decision and only when the financial condition of the cooperative 
permits refunding. 

Item (c) is also in conflict with our by-laws. You are asking us to 
make an exception and pay the Government out of rotation and ahead of 
other members who might have to wait 25 years to receive payment. 

Item ~d) indicates that payment will be made by certified check. 
Our checks are computer printed and are not certified checks. Again, 
the adoption of this clause would required an exception for the 
Government. 

The adoption of clause· 52.241-13 Capital Credits would be expensive 
for the REAs. It also ·appears that requiring payment out of rotation 
would be discriminatory against our other. members. 

Sincerely, 

KANKAKEE VALLEY R.E.M.C. 

£/aU;C. uJ~~ -
Pciul o. walker 
General Manager 

PDW:elm 
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Minnesota 81 Aitkin 
18] 927-2191 

Mille Lacs Electric Cooperative 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets 
N. w. Room 4041 
washinqton, o.c. 20405 

RE: FAR Case 91-13 

P.O. Box 230 
Aitkin. MN 56431 

The.following are comments ~lle Lacs Electric Cooperative has 
regarding the propos~d rule on the Federal Acquisition of Services 
from Utilities (FAR Case 91-13): 

· we believe that all Federal facilities should be treated the same 
as any other ·member. That is they would be required to meet all 
membership requirements such as becoming a member by purchasing a 
refundable membership fee, providing an appropriate credit rating 
or paying a refundable deposit fee; and others as_ laid out in the 
Cooperative's By-Laws and Board Policies. 

Comments relating to specific sections of FAR 91-13 are .as 
follows: 

1. Section 41-006-2 and 52-2_41-7 -· To clarify our position, we 
believe tha:t any consumer, including Federal Agencies, should be 
charged rates justified by a Cost of Service Study done by an 
independent Rate Specialist at times deemed appropriate by the 
Cooperative. · 

2. Section 52-241-5 (d) and (e) -We contend that no adjustment 
would be made in the monthly fixed charge as our fixed costs exist 
rega~dless _of usage. · 

3. Section 52-241-8 (a) - Our current practice is to bill all new 
single phase construction for a Contribution in Aid of . 
Construction at $1.69 per foot with no allowance for salvage in 
order not to have our existing members subsidize any new members 
at the expense of load growth. · 

4 •. Section 52-241•8 (c) - Again in order not to have our existing 
members subsidizing new members, we feel it is imperative that our 
Cooperative charge all new members a nonrefundable contribution 
towards their electric service. We do not term it a connection 
charge. 

5. Section 52-241-9 (d) - We believe the monthly Fixed Charge to 
recover fixed costs should be established by a Cost of SerVice 
Study done by an independent Rate Specialist. 

JtJL 2 9 1991 · 
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General Services Administration 
RE: FAR Case 91-13 
July 22, · i991 
Page 2 

6. Section 52-241-13 (b) - We feel ~days would be more 
reasonable for reporting the Government's accrued capital credits 
as we do not allocate capital credits until after our annual CPA 
audit ie completed. Also the requirement to state the date the 
capital credits are to be paid would depend upon our equity . 
management plan and annual approval by our Board of Directors to 
continue on our current 15 year revolvement cycle. · 

1. Section 52-241-13 - This requirement is in complete conflict 
with our existing By-Laws and Board Policy. We do not prematurely 
retire capital credits other than on a discounted basis to the 
estates of deceased natural persons. 

We would appreciate having our comments .taken into consideration 
before the Final ·Ruling is published. 

Sincerely, 

!f?·X!=-
F-inancial Manager 

RDM/jmr 

• 
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SA L M 0 N R I V E R E L E C T R I C C 0 - 0 P, . I ~' C . 
P.o. Box 384 CHALLIS, IDAHO 83226 

208·879-2283 
TELECOPIER 208·879·2596 

"OWNED BY THOSE WE SERVE" 

General Services Administration 
FAR Secretariat (VRS) 
18th Nad F Street, N.W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 

Dear Sir: 

July 22, 1991 

Your recently publi~hed proposed rule on the acquisition of 
services from utilities (56-Federal Register 23982) certainly 
causes me a great deal of concern. 

I support the idea of treating all members exactly the same and 
paying them on the same rotation. I believe the method should 
be consistent with·that provided for in th~ By-Laws. The only 
method of ·changing this should be limited to the v6te of the 
members. Further, the idea of specifying a certain time as to 
payment of such, sh~uld be solely at the discretion of the duly 
elected Board of Directors and not mandated as you have 
proposed. 

For you to arbitrarily set 60 days is an invasion of the 
members' authority, since once again the By-Laws as established 
may be something more or less· than your time frame. Again, we 
feel that it is our responsibility to inform you as soon as 
possible as to the amount of capital which will be credited to 
your capital account each year. However, your desire to have 
this reported by delivery point and contract numbet is again 
asking for special handling and preferential consideration. 
Why should we discriminate against all of our other members, 
for your convenience?. Your proposal requesting that each 
contract number be segregated for the purpose of showing the 
amount of capital credited to that sp-ecific service would be no 
problem, provided each member had only one service. The 
government, as well as the majority of our members, have more 

.. • 



than ·one contratt·or one service. We continue to feel 
obligated and proud to notify each one of aur members as to 
their accrual each.year. To ask that coincidental to this 
notification, you be given the date of the.actual retirement is 
totally impossible, when you consider the unknowns that can and 
will affect the cooperative's financial condition. 

Your proposal upon termination or expiration of the contract, 
unless the government directs that the unpaid capital credits 
be applied to another contract, the contractor shall make 
payment to the government for the unpaid capital credits, is 
preferential treatment and discrimination a~ainst the other 
members of the cooperatives. 

It certainly seems .strange that you would ~pecifically. request 
that a certified check be required when throughout the years 
the payments we receive are not by certified check. 

Please seriously consider the abandonment of this proposal in 
preference of the By-Laws of those eooperatives which the 
members (including you, the Government) have. established and 
further have the ability to change by another vote of the 
members. 

Thank you for considering these points in your deliberation. 

.. 

Yours truly, 

Dolores Ivie 
General Manager 

• 



Clay-Union Electric ·Corporation 
P.O. Box317 Vermillion, South Dakota 5 7069 

July 23. ·1991 

Government Services Administration 
FAR Secretariat CVRS> 
18th and F Streets. NW. Room 4041 
Washirigton. DC 20405 

Subject: FAR Case 91-13 

Telephone 605 624-26 73 

qf-/3·)49 

I am writing in response to the May 24. 1991 proposed rules concerning 
the acquisition of services from utilitie~ C56 Federal Register 
23982) . 

Although Clay Union Electric Corporation presently will not be 
directly affected by these rules should they be adapted. we still have 
very serious ~~servations because of possible future contracts we may 

·have with the Government. We also feel the ne.ed to support fellow 
cooperatives that may be directly affected by these rules. Therefore 
we·wish to.contribute the following comments. 

Briefl~. our main objection to these proposed regulations concerns 
Part 52.241-13 Capital Credits. paragraphs Cb & c). These paragraphs 
provides the payment of cap.ital credits upon termination or expiration. 
of a governmental contract. The question one needs to ask is; Why 
should the Government be granted rights in a Cooperative that are in 
direct conflict with its Bylaws? 

Our Bylaws specifically state that capital credit retirements be made 
in order of·priority according to the year in which the capital was 
furnished and credited. In other words. the capital first received by 
the Cooperative shall be the first retired.. We canhot endorse any 
pr·oposed regulations that affords certain members an unfair . advantage 
over other members. such as this would. 

Additionally. this sectiori would also conflict with the provisions of 
our mortgage with the Rural Electric Administration and may jeopardize 
our Federal Tax-Exempt Status. 

We appreciate the opportunity to comment on these rules and am sure· 
they will be taken into consideration . 

• 

~~~z~~ 
Paul Roberts 
Ge 1 Manager 

.. • JUL 2 9 



SIOUX 
.VALLEY 

ELECTRIC 

July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F ~treet, NW, Room 4041 
Washington,_DC 20405 

SUBJECT: FAR Case 91-13 

Q/-13-~ 
P.O. Box 216 • Colman. South Dakota, 57017-0216 

Phone: 605-534-3535 

. Toll. Free: 1-800-234-1960 

I am writing in response to the May 24, 1991 proposed rules 
published in the Fede~al Register relative to some proposed 
revisions to the Federal Acquisition Regulations relating to the 
Acquisition of Utility Services. 

Our cooperative does provide electric service to the EROS Data 
Center near Sioux Falls·i South Dakota, under the terms and 
conditions of a contract with the General Services. Administrat1on. 
To the best of our knowledge, we have complied with all of the 
federal regulations and all of the terms and conditions of the 
current contract. Our review of the proposed rules has prompted us 
to make the following comments. 

Part 41.004-2 Procedures 

We have no quarrel with the intentions of the rule to promote full 
and open competition in the acquisition of.utility services by the 
federal government. However, in states such as. South Dakota, state 
territorial laws dictate power suppl~ers who have been granted 
exclusive territories to serve electric loads throughout the state. 
Attention needs to be given as to whether or not this proposed rule 
would be in conflict with existing state territorial laws. 

Part 52.241-5 Service Provisions ·(Paragraph d) Continuity of 
Service and Consumption 

This provision which requires an adjustment to the monthly bill if 
service is interrupted for more than one hour in a monthiy billing 
period is not presently a provision af our current contract with 
the General Se.rvices Administration,. In· the 19 years we have 
provided service to the EROS Data Center, this provision would not 
have applied as·a result of an.outage that exceeded one hour. 

'II ,-, 9 
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General Services Administration 
Subject: FAR Case 91-13 
Page 2 

Part 52.241-13 Capital Credits 

First, regarding sub-paragraph (b) I we follow the practice of 
allocating all of our capital credits for the prior year 
immediately after our annual financial audit as received and 
accepted by the cooperative • s board of directors .. While our fiscal 
year is the calendar year, our audit report. is not- normally 
presented to the board until our March board meeting. This would 
create a problem in complying with the proposed 60-day ru.le. 

In addition, ba~ed on the provisions of our current mortgage with 
the Rural Electrification Administration, we are restricted to 
actual cash retirements of capital credits not to exceed 25% of the 
prior year • s patronage capital. The decision to make cash 
retirements in this amount is. additionally contingent upon the 
current cash position of the cooperative. These decisions are 
generally made in the last quarter of each year. 

Sub-paragraph (c) provides that all capital credits shall be paid 
to the government upon termination or expiration of the contract. 
Here again, we find this provision to be in conflict with both the 
cooperative's bylaws and the provisions of our mortgage with the 
Rural. Electrification Administration. It seems to us that the 
implementation of this provision could have severe financial impact 
on rural electric cooperatives who have major contracts with the· 
federal government. We urge careful consideration of the potential 
impact of this provi~ion. 

The proposed requirement in Sub-paragraph (d) requiring that 
capital credits payments be made by certified check represents only 
a procedural inconvenience. Most rural electric's print capital 
credit checks as a part of a computer run. This would require that 
the capital credit checks to the ·federal government be voided and 
a certified check prepared ·and issued in its place. 

This seems somewhat inconsistent and unnecessary as far as we are 
concerned because the U.S. Treasury has for years accepted our 
regular checks ~mounting to over $1,000,000 a year for principal 
and interest payments on our loans. 

We would ~ppreciate your consideration of these comments on FAR 
Case 91-13. 

cc: Bob Bergland 

.. • 



UNITED STATES GENERAL SERVICE ADMINISTRATION 

RURAL ELECTRIFICATION ADMINISTRATION 

Comments of Mid-Carolina Elect"ric Cooperative, Inc-. 
on the May 2.4, 1991 proposed rule 

amending 48 era Parts 6,8,15,41 and 52 
(FAR Case 91-13) 

Mid-Carolina Electric Cooperative, Inc. hereby files these 

comments to the United Stat·es General Service Administration relative 

to the May 24, 1991 publication of .the proposed rule for the 

acquisition of utility services (56 Federal Regist~r 23982) (.FAR Case 

91-13). 

INTRODUCTION AND BACKGROUND 

1. All communications concerning these comments by Mid-Carolina 

Electric Cooperative, Inc. should be addressed as follows: 

Jack F. Wolfe, Jr~ 
General Manager 
Mid-Carolina Electric Cooperative, Inc. 
P. 0. Drawer 669 
Lexington, SC 29071 

2. Mid-Carolina Electric Cooperative, Inc. is a di·stribution 

electric coopeiation corporation organized and existing under the laws 

of the State of South Carolina. It has over 26,000 members and 
• 

·services approximately 32,000 met~rs in five counties located in the 

·central section of South Carolina . 

.. • 



Comments ~f Mid-Carolina Electric Cooperative 
Page 2 

COMMENTS ON PROPOSED RULE 
48 CFR PARTS 6, 8, 15, 41 AND 52 

(FAR Case 91-13) 

3. Mid-Carolina Electric Cooperative is opposed to dertain 
sections contained in 52.241-13 Capital Credits which may exclude an 
electric cooperative from entering into a contract with the United 

States Government. 

4. 52.241-13 Cap~tal Credits. 

(a) The Government is a member of the (cooperative name) 
and as any other member, is entitled to 

capital credits consistent with the by-laws of the 
cooperative, whi~h states the obligatidn of the Contractor to 

pay capital credits and which specifies the method and time of .. 
payment. 

This section is fine, but I would point out that the time of 

payment as specified in most cooperative by-laws is not a 
specific time but is determined by the Board of Trustees of 

the cooperative, the United States Department of Agriculture 

Rural· Electrification Administration, and other banking 
entities. This decision is based upon the financial strength 

of the cooperative. 

(b) . Within 60 days after the close of the Contractor's fi~cal 
year, the Contractor shall furnish to the Contracting Officer, 
or the designated representative of·the Contracting Officer,in 
writing a list of accrued credtts by contract number, year, 
and delivery point. Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the 
date the payment is to be made • 

.. • 



Comments of Mid-Carolina Electric Cooperative 
Page 3 

We oppose this_section only because 60 days is an unreasonable 
time frame for the cooperative to audit its books, prepare 

capital credit notices, and mail them to all of its members. 
A more reasonable time frame to do all of this would be 6 

months. 

( c ) 

the 

Upon termination or expiration of this 
Government directs that unpaid c~pital 

contract, unless 

credits are to be 

applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits. 

Currently the by-l~ws of most cooperatives prohibit the 
.. 
payment of capital credits· to one member and not to all 
members. Under our mortgage agreement with the U~ited States 

Department·of Agriculture Rural Electrification Administration 
a ·cooperative cannot retire capital credits unless its equity 
ex~eeds 40 percant without ~pproval of .the Rural 
Electrification Administration and other banking entities. By 
inclusion of this statement the approximately 1000 electric 
cooperatives could be excluded from servirig any United States 
Government electric service. 

(d) Payment of capital credits will be made by certified 
check, payable to the Treasurer of the United States; and 
forwarded to the Contracting Officer at , unless 
otherwise directed in writing by the Contracting Officer. 
Checks shall cite the current or last contract number and 
indicate whether the check is partial or final payment for all 
capital credits accrued . 

.. • 



Comments of Mid-Carolina Electric Cooperative 
Page 4 

We oppose being required to send a certified check for the 
capital credits. Sending a certified check is an urtreasonable 

admibistrative burden upon the cooperative. W~ believe that a 

regular check is sufficient since most cooperative are well 
established businesses within the community and have been so 

for over 50 years. 

Lexington, SC 
July 22, 1991 

.. 

Respectfully ~ubmitted, 

MID-CAROLINA ELECTRIC COOPERATIVE, INC. 

• 



Harrison County J!lural Electric Cooperative 
William H. Hutcheson, Manager 

~ John A. Burbridge. President 

Phone -647 -'1:127 
P.O.Box2 

Woodbine. Iowa 51579 
July 23, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets N;w., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 
Federal Acquisition Regulation: Acquisition of Utility Services 

Dear Sir: 

After examination of the proposed rule, we offer· the following comments on be­
half ~f this cooperative. The comments deal specifically with Section 52.241-13 
Capital Cr_edits. 

1.) 

2. ) 

Sub-section (b) proposes that specific data pertaining to capital credits 
be furnish~d to the Contracting Officer within 60 days.after the close of 
the fiscal year. Because of the necessary accounting to be done at year 
end and the needed ·report of 1 ega 1 counse 1 and others before assignment 
of patronage dividends, the time constraints are virtually impossibl~ to· 
meet. Although most cooperatives are on a specified cycle of retirement 
of patronage, it would not be possible to forecast payemnt of the patron~ 
age allocation at a specific date in the future. For instance, Rural 
Electrific~tion Administration (REA) must approve· refunds-in many cases, 
after reviewing current financial and operating data of the cooperative 
requesting to refund. 

Sub-section (c) proposes that refund of capital credits be made at the 
time of contract termination or expiration. This type of payment method 
is contrary to the requirements of Iowa law. First in, first out (FIFO) 

.method of capital credit retirement is mandated by statute. 

Please feel free to contact us if there are questions or comments. 
iate the opportunity to participate in the rule-making plans. 

We apprec-

William H. Hutcheson, Manager 

. Owned By Those We Serve 
~'· ·- -~ a -.., WHH:aab .. • 
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SOUTH AL•a.-a.A ELEC'FRIC COOPERATIVE NC. 

July· 25, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, NW., Room 4041 
Washington, DC 20405 

RE: FAR CASE 91-13 

Dear S1r: 

TROY, ALABAMA_ ~081 
.· . ,. , 

This letter is in reference to FAR· Case 91-13, concerning the 
acquisition of services from cooperative utilities. We feel. that 
if Sectiori 52.241-13 Capital Credits, paragraph B & C is added to 
all contracts between Federal facilities and electric 
cooperatives it could be in violatio~ of the By-laws under State 
Charter of Cooperatives. This .would fore~ the electric 
cooperatives to handle capital credit on all Federal accounts 
separate from other members allocated patronage capital. In our 
opinion accounting for capital c~edit allocations and retirements 
in this manner would have an adverse affect on the accounting 
system~ of the cooperatives causing dual ·accounting and would be 
unfair to oth~r cooperative members. We are opposed t6 this 
ruling and ask your consideration concerning the deletion of 
Paragraph B & C on Federal Register, Vol 56, No. 101, May 24, 
19 91. 

Sincerely, 

;//lit .:-v.i .....____~.,£-.:_._/._; 
Malcolm Bundrick 
Office Manager 

.. JUL 2 9 
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. q ,..,, ~ .-d-sq 
· The Satilla . . 
Rural Electric.Membership Corporation 
101 West 17th St./P.O. Box 906/ Alma, Georgia 31510/Phone (912) 632-7222 

July 22, 1991 

General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N. W., Room 4041 
Washington, DC 20405 

Gentlemen: 

The following comments are in refe·rence to FAR Case 91-13: 

52.241-13 Capital Credits 

Paragraph (a) 

Ability to pay is an important factor in determining when credits will 
be returned to members. For this reason, time of payment cannot be 
stated with certainty. 

Paragraph (b) 

Sixty days doesn't provide sufficient time to determine the amount of 
credit due federal facilities for the ~ost recent year of service. 

Credit calculations are only made after the end of an accounting year; 
in our case - the calendar year. If a contract was terminated in 
March, it would be the following year before credit amounts would be 
known. 

. . 

Another reason is that the notice of credits due must inciude credits 
earned in associated organizations. In instances, annual audits must 
be completed before these announcements can be made and this could 
take several months. · 

Paragraph (c) 
• 

We are unable to comply \vith the requirements that checks be written 
for accrued credits earned at the time a contract is terminated. 

The cooperative's bylaws state that capital credits shall be paid in 
order of priority according to the year in. which the capital. was 
received and the capital first received being the first to be returned. 
This has been our practice .since inception of the cooperative. Our 
legal counsel advised that to do otherwise would be at risk of suit. 

DISTRICT OFFiCES 

Douglas. Ga 
Hazlehurst. Ga 

Jesup. Ga. 

JUL 3 o 1991 
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FJ.Ui ~e 91-13 

52.241-13 Capital Credits 

If out-of-turn payments of capital credits were made on federal 
·accounts, ~t would be treating one member differently than all others. 
Fairness would dictate thaj: the privilege be . extended to all members. 
If this was done, member equity could take the form of an obligation 
(liability) to the member instead of member ownership. 

This would seriously impair - if not destroy - our ability to borrow 
money on capital markets. Certainly, any shift of equity to a liability 
classification as a result of mandatory payment procedures would 
greatly reduce the capital ratios required to borrow funds at 
reasonable rates. 

Also, this requirement may change the cooperative's tax exempt status 
because it could be inconsistent with the requirements of the IRS for 
cooperative status. 

RLL/wh 

.. • 
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General Services Administration 
FAR Secretariat (VRS) 
18th and F Streets, N.W. 
Room 4041 
Washington, D.C. 20405 

Ref: FAR Case 91-13 

Dear Sirs: 

July 23, 1991. 

I· would like to make the following comments in r·eference to 
Section ~o. 52.241-13 of .your proposed rule on the acquisition of 
services from· utili ties. . 

Subsection '(a), if passed, would direct that capital credits· 
be allocated and paid to the Gov~rnment on a basis consistent 
with. the by-laws. (Codes of Regulations) of the cooperative. 
However, Subsections (b, (c) and .(d), if passed, would be in 
direct conflict with Subsection (a) unless the intent of the rule 
is to dictate to our· membership how it· should formulate its by­
laws and operate its business. 

Subsection (b) places an unreasonable time constraint on 
allocation of capital credits and notification of member/patrons. 
After the books are ·closed for any fiscal year an audit must be 
conducted by an independent auditing firm. before allocation of 
capital credits is begun. Sixty days is unreasonably short for 
those of us with computers and virtually impossible for those 
without. 

Subsection (c) would direct us to pay the Government ahead 
of our other patrons. The Rural Electrification Administration 
has always, and properly so,· strongly recommended against refund­
ing to patrons who have moved from the lines until they are paid 
in the normal cycle. The only exception has been for the estates · 
of deceased member/patrons. 

JUL 3 0 1991 
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Subsection (d) would once again impose requirement·s wh·ich 
are not justified and which would provide special favorable 
treatment for tbe Government. The Government accepts millions of 
checks annually which are not certi·f·ied, and I. know of no elec­
tric cooperative which has a history of bad checks. If .we re­
funded ·all capital credits by certified check our costs would 
rise dramatically without corresponding benefit. 

We would perhaps understand the proposed rule. better if some 
justification were offered for the additional burden it places 
upon us. 

RLR:bjd 

• 

.. 

Robert L. Roberts 
General Manager 

• 



POUDRE VALLEY 

RURAL ELECTRIC ASS 0 C I AT I 0 N 

P.O. BOX 17 27 FORT COLLINS, COLORADO 80522-1727 

.July 24, 1991 

General Services Administration 
FAR Secretariat (VRS) 
GS Building Room 4041 
18th and F Streets, N.W. 
Washington, o.c. ~0405 

Re: FAR Case 91-13 

Ladies and Gentlemen: 

Cll-13-~5, 
Poudr~ 
Val~~ 

PHONE 226-1234 

These comments are in·response to the May 24, 1991 Federal Register 
Notice r~ferencing 48.CFR parts 6, s, 15, 41, and 52. 

No doubt every consumer thinks he/she would enjoy utility services 
from sources of supply which are most advantageous to themselves in 
terms of economy, efficiency, reliability, or service. Fortunately, 
in most areas this is not the case. Most public regulatory commis­
sions and state legislatures have seen the wisdom in establishing 
fixed utility boundaries for electric utility service. 

As expected, fixed utility service territories frequently mean neigh­
bors have differel).t utility rates and. varying levels of reliability. 
customers may sometimes feel captivated by high rates and poor ser­
vice. Rarely, if ever, will a commission allow a customer, even in 
the worse of these conditions, to jump to the other utility. Such 
flip flopping would only further reduce revenue and the ability to 
invest in system improvements. If conditions are bad enough, a 
commission may initiate an investigation and order remedial ·action to 
lower rates or improve service. 

The· electric utility industry is a very 9apital intensive industry. 
Power plants, transmission lines, and substations cost billions of 
dollars and require ten to fifteen years of lead time to construct, 
based on existing and anticipated lQad projections. Large loads, like 
many governmental installations tend to be, represent significant 
percentages of existing loads and projected loads for many utility 
systems. Incorporating the low-bid process into the electric utility 
service tQ such loads·may cause some util~ties to suddenly have excess 
capacity and others to prematurely need ~o build new facilities. 

Although I believe low-bid contracting of utility services is not in 
the public interest in the long run, ·I recognize that the government 
seldom looks very far into the future in the terms of public interest 
if it thinks it can save a buck today. However, before a government 
facility is allowed to contract for services from a supplier outside 
of the immediate service area, the government facility should be 

JUL 3 I 1991 
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required to-conduct an environmental impact study and a utility impact 
study. 

The EIS should.determine~the generation source of the resource provid­
ing the power. Is the fuel source more or less environmentally safer 
than the current local supplier? Will switching power suppliers cause 
one to have excess capacity, or the other be generation deficient? 
Will the loss of a significant load have a material effect on rates, 
jobs, local economy, etc. 

Poudre Valley Rura~_ Electric Association is an electric distribution 
cooperative duly organized under the laws of Colorado. As a member of 
Poudre Valley REA, the government is entitled to capital credits 
consistent with the by~laws of the Association, which state the 
obligation of the Association to pay capital credits and which speci-
fies the .. method, conditions and time of payment. · 

Special notification in writing or otherwise to the Contracting 
Officer of.a list of accrued credits by contract number, year, and 
delivery point is beyond the reasonable expectations of. a cooperative 
member. The burden to accumulate the data far exceeds any possible 
benefit to the government. The Association does notify every consumer 
each year on their February or March billing of their capital credits 
allocated in the prior year. Each service is identified by a unique 
account number specific to each service. The government ·could 
associate this information to each contract number to keep its own 
records. 

Capital credit refunds are made annually consistent with the Associa­
tion's by-laws, policies established by the Rural Electrification 
Administration, and the financial condition of the Association as 
determined by the Board of Directors. Sending a special notice to the 

- government regarding the amount of capital credits to be paid and when 
they will be paid cannot be done in advance of the decision being made 
on an annual basis. Checks are dispersed to all consumers within a 
very short period after the Board has decided to make a refund. Such 
notice would arrive at about the same time as the check. 

Termination or j!xpiration of service doe.s not qualify the government 
for a premature refund of capital credits. Not only do our by-laws 
prohibit premature retirement of capital credits to any .account, but 
such a practice could cause a· ·severe har~hip on the Association. 
Depending on the financial strength of a_particular cooperative, 
rotation of capital'credits ranges from seven to as long as 
twenty-five years. To expect a cooperative to come up with the cash 
to pay off even as few as seven years of capital credits for a large 
governmental service could ruin the financial viability of the cooper­
ative. Certainly, to demand premature retirement of twenty-five years 
of retained capital credits would be beyond any ability of a coopera­
tive to do. 

e. • 
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Mo~t cooper~tives rotate capital credits on a first-in first-out 
basis. Demanding special treatment by the government would upset this 
commitment to the old-time consumers •. By consuming cash to payoff the 
government accounts ahead of others, the cash re.serves of the 
cooperative would be depleted and repayment unfairly delayed to the 
consumers to whom the payments are rightly due. · 

Cooperative checks are good. To expect a certified check is not only 
costly, it is an. absurd lnsult .to the entire rural electric program. 
If the cooperative were broke it probably couldn't write a certified 
check anyway. 

Capital credit checks· are identified in the same manner as account 
billings. Each check states for which period the refund covers. 
Information as to whether the paymen·t is the final or partial payment 
for a pa~ticular year. is provided to the government on an annual 
basis. Again, special treatment of government accounts is costly and 
time consuming to create and maintain. 

In summary, this rule would be costly, discriminatory and a violation 
of our by-laws and the basic principtes of ·the cooperative business 

·philosophy. 

Please contact me if you have any questions regarding the comments and 
issue positions hereby presented in FAR Case 91-13. 

Sincerely, 

e~.~ 
General Manager 

RJC/mrf 

cc: Bob Bergland 
Howard Barnes 
Ray Clifton 

• 

.. • 



QUINTIN N. BURDICK. NoRTH DAKOTA. CHAIAMAN 

OANIIL .. ATitiCK MOYNIHAN. NEW YOitlt . 
GEOAGI J. MITCHELL. MAINE 

JOHN H. CHAF!E. RHODE ISLAND 
ALAN i(. SIMPSON. WYOMING 
STlVE SYMMS. IDAHO q;.-; j --2~/ 

tinittd ~tates ~matt 
MAX IAUCUS. MONTANA 
FUNK A. LAUfENBERG. NEW JE .. SEY 
HAAin' AltO. NEVADA 

DAVE OURENBERGER. MINNESOTA 
JOHN W WARNER. VIRGINIA 
JAMES M. JEFFORDS. VERMONT 
ROBERT SMITH. NEW HAMPSHIRE 

801 GRAHAM. FI,.ORIDA 
JOSEPH I. UEBERMAN. CONNECTICUT 

M. MmENBAUM. OHIO 
WOFFORD. PENNSYLVANIA 

DAVID M. STRAUSS. STAFF DIREC"!'OR 
STEVEN J SHIM8ERG. MINORITY STAFF DIRECTOR AND CHIEF COUNSEL 

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

WASHINGTON. DC 205 1 0-61 7 S 

July 29, 1991 

General Services Administration 
FAR Secretariat 
18th and F St. , NW, Roan 4 041 
Washington, D~C. 20405 

Dear Sir or Madam: 

The enclosed ·letters are submitted for your review and 
consideration. 

A report on your agency's involvement and information 
regarding this matter would be rost appreciated. For purposes of 
my own office archives, a duplicate of the report accanpanying 
return of the enclosure would be helpful. 

Thank you for your assistance on this matter. With best 
regards, I am 

SS:tjl 

Enclosure 

note: please address reply envelope to: 
Senator Steve Symms 
ATTN: Tbm LeClaire 
Senate Hart 509 
washington, D.C. 20510 

.. ,.._INTID ON AI~CLED PA,ER • • 



Raft River RuraJ· 
Electric C<:>qperative, lnc. 
iso North Main 
P.O. Box 617 
Malta, lD 83342 
Telephone: 208-645-2211 
FAX: 208-645-2300 

Honorable Steve Syinms 
Congress of the United States 
United States Senate 
Washington, D.C. 20510 

Dear Senator Symms, 

July 19, 1991 

··--H 

.. .. ,.. " 
.• ·. .. . . .._ ,., '·· ":2 ~.-· ..... 

I am writing to you in regards to the proposed rule changes the General Service Administration 
(GSA) is currently working on between the federal facilities and cooperative utilities. It is my 
opinion the GSA is being· extremely discriminatory with the proposed changes. I have 
enclosed a. copy of the letter I am sending to the GSA with my response to the proposed 

·changes. I would; appreciate your support for the cooperatives with regards to the changes. 
Like all other cooperatives in the United States the members are the cooperative, and if the 
rules ar to. be changed the members should be responsible for the change not dictated to by a 
bureaucracy. · • 

Again, I wish to express my concern with this issue and appeal for your support. 

Sincerely, 

B~T~~--....... 
General Manager 

BT/ba 

Enclosures 

.. • 



Raft River Rural 
Electric Cooperative, Inc. 
2.SO North Main 
P.O. Box 617 
Malta, 10 83342 
Telephone: ios-645-2211 
FAX: 208-645-2300 

General Services Administration 
FAR Secretariat (VRS) 

J u I y 17, 1991 

.18th Nad F. Stret:t, N.-W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 

Dear Sir, 

Your recently published proposed rule on the acquisition of services from utilities (56 Federal 
Register 23982) certainly causes me a great amount of concern. 

·As I understand the GSA is proposing in section 41.007 (j) that the following four paragraphs' 
be· added to all contracts between federal facilities and cooperative utilities. To be perfectly 
honest, I tind each of the four paragraphs not only offensive but, additionally find several ele­
ments contained in your proposal extremely discriminatory. 

I shall address each of the paragraphs individually referenced .. 52.241-13: 

(A) The government is a member of the (Cooperative Name) , and 
as any other member, is entitled· to Capital Credits consistent with the By-Laws of the coopera­
tive, which states the obligation of the contractor to pay Capital Credits and which specilics 
the method and time of payment. 

RESPONSE: 

I support the idea of treating all membe.rs exactly the same and paying them on the same rota:­
tion. Plus, I believe the method should be consistent with that provided for in the By-Laws. 
The only method of changing this method should be limited to the vote of the members. Fur­
ther, the idea of specifying a specific tiine as to the payment of such, should be solely at the 
discretion of the duly elected Board of Directors and not mandated as you have proposed. 

(B) Within 60 days after the close of the contractor's fiscal year, the contractor shall furnish 
to the contracting ofticer, or the designated represeiuativeof the contracting officer, in writing 
a list of accrued credits ·by contract number, yea'r, and delivery point. Also, the·contractor 
shall state the amount of Capital Credits to be paid to the Government and the date payment is 
to be made. · · 

.. • 
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RESPONSE: 

This particular paragraph is extremely offensive since your proposed rule making appears to be 
an end run effort to circumvent the authority of the members of the Cooperative, plus usurping 
the discretion~ry authority of the duly elected members of the Board, which by the way the 
Government agency, as a member, had the privilege of electing. 

For you to arbitrarily set .60 days is also an invasion of the members authority, since once 
again the By-Laws as established may be something. more or less than your tilne frame. 
Again, we feel that it is our responsibility to inform you as soon as possible as to the amount 
of Capital which will be credited to your capital account each year. .However, your desire to _ 
have this reported by delivery point and contract number is again asking for special handling 

·and preferential consideration. Why should we discriminate against all of our other members, 
fo·r your convenience? Personally, your proposal requesting that each contract number be 
segregated for the purpose of showing the amount of capital credited to that sp~cific service 
wou-ld be no problem, provided each member had only one service. But, the Government as 
well·as the majority of our members have more than one contract or one service. We continue 
to feel obligated and proud to notify each one of our members as to their accrual each year. 
But, to ask for this to be done on a seryice by service or contract by contract is extremely self­
ish on your part. To ask that coincidental to this notification you be given the date of the ac­
tual retirement is totally impossible. When· you consider the unknowns that can and will effect 
the cooperatives financial condition, plus the restrictions that in our .arid many others cases 
could be. prohibited by our mortgage agreement with our bankers. 

(C) Upon termination or expiration of this contract, unless the government directs that the un­
paid Capital C_redj~ be applied to another contract, the contractor shall make payment to the 
Government for the unpaid Capital Credits. · · · 

RESPONSE: 

Again, you are asking for preferential treatment which would be a blatant discrimination 
against the other m~mbers of the cooperatives. Unless your assignment was to be made as 
provided in conformance to the By-Laws, as established by the members of each cooperative. 

(D) Payment of Capital Credits will be made by certified check, payable to the Treasurer of 
the United States; and forwarded to the contracting officer at , unless other-

. wise diected in writing by the contracting officer. Checks shall ctte the current or last contract 
number and indicate whether the check is partial or·final payment of all capital credits accrued. 

RESPONSE; 

It certainly seems funny that you would specifically request that a certified check is required. 
Through out the years the payments we receive are--not by certi tied check. In fact, for years 
and years the Government agencies have been notorious for being late with their payments and 
refusing to pay ~ny penalties. Unlike all other members who have been forced to pay or be 
subject to disconnection of seriice, in our case until all past due and penalties have been paid. 

Please consider the abandonment of this proposal in preference of the By-Laws of those 
Cooperatives which the members (including you, the Government) have established and further 
have the ability to change by another vote of the members . 

.. • 



It has always been my belief that this country was founded on the principle of "of the people, 
for·the people, by the people" not rules which are "of the Government, for the Government, 
by the Government! 

I am enclosing a copy of the pertinent section from our By-Laws, which show our technique 
and rules which we are proud to operate by. · 

Thank-You for considering these points in your deliberation. 

BT/ba 

CC: Richard Stallings 
Larry Larocco 
Steve Symms 
Larry Craig 

.. • 



1423 Dover Highway 

General Services Administration 
FAR Secretariat (VRS) 

. Ju 1 y 19 , 19 91 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

• 208-263-5141 

Careful review of the proposed rules found at 23982 Federal 
Regis1:-er /Vol. 56. No. 10 l /Friday,· May 2 4, 19 91, appear to be 
nothing more than an attempt to circumvent federal law which 
requires "th~t none of the funds appropriated by the Act or any 
other Act with ·respect to any fiscal year by any department, 
agency, or instrumentality o.f the United States may be used for the 
purchase of electricity by the Government in any manner that is 
inconsistent with state law gove~ning the providing of electric 
utility service, including state utility commission rulings and 
elective utility franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements," by requiring contract clauses that would 
require many cooperatives to violate their ~wn By-laws, Articles of 
incorporation, state law, and/or provisions in their mortgage 

.agreements with the Rural Electrification Administration, National 
Rural· Utilities Cooper.ative Finance Corporation and/or others. 

Starting at ·23982 and running through 23987, there are many 
references to Area Wide Contracts, Standard Specification Formats, 

. St.andard Annual Review Formats, Authorization Forms, Standard Form . 

. (SF) 26 Award/Contract. However, there are no samples or 
specifications included, so it is impossible to anticipate just how 
time consuming this paperwork will be. no final rules should be 
published until.after interested parties have. had an opportunity to 
comment on these items. • 

The proposed rules state that "The paperwork reduction Act 
does not apply because the proposed changes to the FAR do not 
impose recordkeeping information collection requirements or 
collection of information from offerors, contractors, or members of 
the public.. This is a direct. contradiction of the requirements 
under 41.004-5 which has a detailed list of items that will be 
required, many of which will require detailed analysis. 

A Memher·Ownefl Rural Electric Cooperaflt~e .. . . . . 
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Section 41.005 also requires a_ substantial amount.of paperwork 
of both the agency desiring service and the utility that will 
supply that servi6e, again in direct conflict with the statement 
made.concerning the Paperwork Reduction Act. 

There are a number . of items under · Part 52-Solicitation 
~revisions and Contract Clauses that would force us to refuse to be 
a party to any contract that contained them. They are; · 

1. Service Provisions 
(a) Measurement o~ Service 

(b) 

(d) 

( 1) · •i and read by the contractor at its expense." 
We are a rural electric cooperative serving a large 
area with low density. To hold down costs, our 
members read their own mete·rs and supply them to us. 
This provision would force us to give preferential 
treatment ·to government installations and would 
increase the costs to our other members. 

( 2) "The contractor shall read all meters at 
periodic intervals of approximately 30 days, etc." 
Again, we are :a low density rural electric 
cooperative and require our members to read the~r 
meters and supply us with them. As pointed out 
above, this provision would require preferential 
treatment for government installations at the 
expense of other members. 

Meter Test 
(1) . "~est contractor-installed meters at intervals 
not exceeding one year,· etc." Electric meters are 
p,robably the. most· accurate and dependable measuring 
device used in a trade or ·business today. Requiring 
annual testing is absolutely not cost-effective. It 
will only add to the already high costs of system 
operations and provide no benefit. · 

(2) (3) These two items ·are part of the operating 
requirements of every electric utility that I am 
familiar with and are not ne.eded in a contract. 

Continuity of Service 
( 1) "or other variation .. of service shall aggregate 
more than one hour during any period hereunder, an 
equitabl~ adjustm~nt.shall be made in the monthly 
billing, etc." Billings for electric service are 
based on the amount of power actually used. During 
outages, no power would be used so there would be no 
bill for power used. For this reason, this clause 
is unnecessary and excess verbiage • 

.. .. • 
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{2) This section poses a problem in that it could 
transf_er costs from the government to the other 
members on an inequitable and discriminatory basis. 
Depending on the circumstances, it could provide for 
preferential treatment of the government at the 
expense of the other members. 

52.241-7 · Change in Terms and Conditions of Service for 
Unregulated Suppliers. This entire clause is unacceptable as 
written. It would confer on the government rights and 
privileges not available to any other members of the 
cooperative. It would require that the cooperative incur 
additional costs for the benefit of the government at the 
expense of the other me.mbers. 

Also under item {c), it refers to a Disputes clause, but I can 
find nothing in these proposed. rules to indicate what might be 
r~quired to settle a·dispute. Until the proposed procedures 
for settling -a dispute are published and we have an 
opportunity to comment on them, no final rule should be 
published. , 

52. 2~ 1-B Connection Charge. This. section again gives 
preferential treatment to the. government at ·the expense of the 
remaining members of the cooperative and, therefore, would be 
totally unacceptable. 

52.241-13 Capital Credits. 
(b) This section would be impossible to comply with. We 
would be unable to ascertain the amount of capital 
credits to be allocated until after the year-end audit is 
completed and the Board of Directors authorizes the 
allocation of capital credits. This would ·normally 
be somewhere between 120 to 180 days after the close of 
the fiscal year. Also at this time, we would have 
serious problems trying_ to list out accrued capital 
credits by contract number, year, and delivery point. At 
the time of the allocation, it would be impossible to 
give a date that the capital credits would be refunded. 
We are currently retiring capital credits accumulated in 
the early 1970s and attempting to maintain a 20-year 
cy~le. However, the retirement of capital credits is at 
the discretion of the Boa~d of Directors after an 
analysis of the financial c9ndition of the· cooperative 
and a determination that such a retirement will not 
impair the financial integrity of th~ codpetative. This 
is done annually . 

.. • 
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(c) This clause must be eliminated completely as it 
would require us to violate our By~ laws,_ Articles of 

·Incorporation, Idaho State law, Montana State. law, 
provisions of our Mortgage Agreements with the Rura1 
Electrification Administration and provisions of our 
·Mortgag_e Agreement with N_ational Rural Utilities 
Cooperative Firiance Corporation. 

(d) This clause must also be eliminated completely as it 
would require us to gi~e preferential treatment to the 
government at the expense of the rest of our members. 

LS:blp 

cc: Senator Larry Craig 
Senator Steven Symms 

· Senator Max Baucus 
Senator Conrad Burns 
Congressman Larry LaRocco 
Congressman Richard Stallings 
Congressman Ron Marlenee 
Congressman Pat Williams 
Mike Oldak 
Roy Eiguren 

• 

.. 

Sincerely, 

NORTHERN LIGHTS, INC. 

'f2.,_ u~ __.tq. 
LaVerne Stolz, 
Director of Finance & Adm. 

• 



NATIONAL SCIENCE FOUNDATION 
1800 G STREET, N.W. 

WASHINGTON, D.C. 20550 

General Services Administration 
FAR Secretariat (VSR) 
18th & F Street, NW 
Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

__ Jl,!ly 18, 1991 

The National Science Foundation has reviewed the Notice of 
Proposed Rulemaking regarding Acquisition · of Utility 
Services. We have no comments or objections to the proposed 
rule in the FAR case cited above. 

Sincerely, 

1.~;!_ v . i·J !/ f ~t ~.~ 
·wJ:lliam S. Kirby . ;/' f' 
Division of Grants'& Contracts 

JUL 3 t \991 ' 



DEPARTMENT OF THE NAVY 
ATLANTIC DIVISION 

NAVAL FACILITIES ENGINEERING COMMAND 
NORFOLK. VIRGINIA 23511-6287 

9!-19r::~~sq 
(804) 444-9584 
(A/V) 564-9584 

IN REPLY REFER TO 

11300 
164 

~-{ l J 1.J ;_ l J ii 

From: Commander, Atlantic Division, Naval facilities Engineering Command 
To:. Cormnander, Naval Facilities Engineering Conmand, Headquarters_ 

Subj: FAR PART 41 -ACQUISITION UTILITIES SERVICES (FAR CASE 91-13) 

Encl: ( 1) Cormnents on Draft FAR Part 41 

1. Pursuant to your request, general and specific comments on FAR 41 are 
provided by enclosure (1). · 

2. Should you have any .questions, please contact Mr. Roy B. ~1orris at 
Commercial (804) 4.44-9584 or Autovon 564-9584. 

Copy to: 
CHESNAVFACENGCOM (Code 111) 
NORTHNAVFACENGCOM (Code 024) . 
·SOUTHNAVFACENGCOM (Code 0221) 
WESTNAVFACENGCOM (Code 164) 
PACNAVFACENGCOM (Code 113) 

ESTNAVFACENGCOM (Code 163) 
.,_. ~- > ..• •••. v 

~~ 
18th and F Streets NW 
Room 4041, GS Building 
Washington, DC 20405 

Quality Performance . . . Quality ResUlts AUG 5 1991 
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24 July 1991 

LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART ·41 

I. GENERAL COMMENTS 

* Part 41 still continues to be a GSA instruction. 
Sections 41.004-2, 41.004-5 and 41.005 are specific to 
GSA award and administration of their contracts. As DOD 
is a Contacting Agency theSe· sections should be omitted 
from Part 41 or at least designated ·Not Applicable To 
Don·. Each agency will establish required award and 
administrative procedures in their supplements to FAR. 

* In May 1991, we reviewed and provided comments.on DFAR 
Part 241. Resolution on Part 41 language should precede 
resolution of DFAR Part 241 language. 

* Section 41.002 .C5) specifies that Part 41 will not be 
applicable to acquisitions in foreign countries. Since 
there is very little guidance in this area, our next 
logical step would be to incorporate some basic guidance 
in DFAR. 

I I. SPECIFIC COMMENTS 

41.001 Definition of Utility Service- Delete the last 
sentence. The problem with the wording of this sentence 
is that it says that other services (e.g., rubbish 
removal, snow removal) may be considered to be utilities 
.when they are exempt from the Service Contract Ac.t of 
1965. This Act· lists exemptions, one of which is 
utilities. This is an unbroken circle which solves 
nothing. Recommend that the wording be replaced with 
that in paragraph S5-101.1 of ASPR Supp 5 which·says 
these services may be treated as utilities ·when the 
services are performed by public agencies or utilities 
on a contractual basis and are subject to public 
regulation·. 

41.004-1 (b) -Change to read: ·For utility services exceeding 
$25,000 per annum including any connection and/or 
termination charges, agencies shall ... • .. 
(b) - Delete everything after ~he first sentence. 
Acquisition of utility service from governmental 
agencies, quasi-governmental agencies, or municipalities 
makes it imperative that each agency have the 
flexibility to utilize the utility supplier's 
application form when it is in the best interest of the 
U.S. Government and the supplier's application form 
does not violate U.S. law. Each .agency must address 
t h i s i s sue w i t h the i r own pro c e d ur e·s .. 



41.004-2 ·Delete this entire section or designate it ·NoT 
APPLICABLE TO DOD AGENCIEs·. These procedures are GSA 
specific and should not be applicable to DOD agencies. 
As with all other types of DOD contracting; DFAR, NAPS, 
and .P-68 establi~h contacting procedures. 

41.004-5 Same comment as included with 41.004-2. 

41.005 Same comment as included with 41·.004~2 

41. 006-1 Rewrite the first sentence to read, ·Agencies shall 
revie~ (a) utility service i~voices exceeding $25,000 

. per annum o~ a montlly ·basis; and (b) each contract or 
other written request exceeding $100,000 on an annual 
basis.· 

41.008 This paragraph requires the use of SF 33 which 
stipulates the contract to comply with the standard 
format as specified in item 11 of the form. This 
conflicts with the ASPR Supp 5 format .(paragraph 
S5-203) we are now using and which is recognized by the 
utility industry as the standard. We must have the ASPR 
Supp 5 flexibility of f6rmat. It has become increasing 
more difficult to execut~ ·standard.FAR coritracts with 
sole~source utility suppliers. Changing to a new format 
with various sections that do not apply to utilities 
contracts will only hamper the contracting process. 
Part 41 must recognize that utilities contracts are 
sole-source and unique and have evolved in an 
environment of Federal,State and Local regulations. 

41.010 (a) Service specifications should be included in 
the review of Part 41. 

(c) Delete this pa.ragraph in its entirety. Comment on 
Section 41.008 eliminates the utilization of SF 33. 

52.241-2 (a) - (c) - These subparagraph~ effectively limit 
utility contracts to a ten year definite period. They 
are wr'i tten aro.und the GSA ten year standard authority 
and ignore the indefinite term contact authorization of 
ASPR Supp 5. The scop~ and t~rm clauses of ASPR Supp 5 
are more appropriate for a utility service contract. 
Therefore, replace subparagraphs (a) thru (c) with. the 
ASPR Supp 5 clauses (paragraph 85-203.1). 

52.241-5 (a) and (b) - The industry haS' moved· away from the 21. 
range as being accurate. We need to follow suit. These 
subparagraphs should state that no meter should be 
placed in service that does not record 1004 accurate 
under normal testing conditions. 
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{b) -Change the first sentence to read, • ... test the 
meters installed by the contractor in-a~cordance with 
the contractor's normal procedures as specified in the 
contractor's applicable rules and regulations·. 
The remaining portion of the subparagraph gives the 
Government the right to request additional me~er test 
and to pay for them if the Government requires meter 
test more frequently that the contractor's normal 
procedures. 

52.241-9 An alternative clause is required to co~er those 
situation where the Termination Liability is based on 
quantities consumed or minimum purchase requirements 
over a negotiated number of years. 
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