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Executive Order 11476

PRESCRIBING THE MANUAL FOR COURTS-MARTIAL, UNITED STATES,
1969 (REVISED EDITION)

By virtue of the authority vested in me by the Uniform Code of
Military Justice (Title 10, United States Code, Ch. 47), and as Presi-
dent of the United States, I hereby prescribe the following Manual for
Courts-Martial, to be designated as “Manual for Courts-Martial,
United States, 1969 (Revised edition).”

This Manual shall be in force and effect in the armed forces of the
United States on and after August 1, 1969, with respect to all court-
martial processes taken on and after that date: Provided, That
nothing contained in this Manual shall be construed to invalidate any
investigation, trial in which arraignment has been had, or other action
begun prior to August 1, 1969; and any such investigation, trial, or
other action begun prior to that date, may be completed in accordance
with the applicable laws, Executive orders, and regulations pertaining
to the various armed forces in the same manner and with the same
effect as if this Manual had not been prescribed: Provided further,
That nothing contained in this Manual shall be construed to make pun-
ishable any act done or omitted prior to the effective date of this Man-
ual which was not punishable when done or omitted : Provided further,
That the maximum punishment for an offense committed prior to
August 1, 1969, shall not exceed the applicable limit in effect at the
time of the commission of such offense: And provided further, That
for cases arising under section 12 of the Act of May 5, 1950, 64 Stat.
147 (50 U.S.C. 740), the provisions of paragraph 110, Manual for
Courts-Martial, United States, 1951, shall remain in effect.

bt~ Hosten

Tae Wuite Housg,
June 19, 1969.
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Chapter I

MILITARY JURISDICTION

SOURCES—EXERCISE

1. SOURCES. The sources of military jurisdiction include the Consti-
tution and international law. International law includes the law of war. The
specific provisions of the Constitution relating to military jurisdiction are
found in the powers granted to Congress, in the authority vested in the Presi-
dent, and in a provision of the fifth amendment.

2. EXERCISE. Military jurisdiction is exercised by a belligerent occupy-
ing enemy territory (military government) ; by a government temporarily gov-
erning the civil population within its territory or a portion thereof through its
military forces, without the authority of written law, as necessity may require
(martial law) ; by a government in the execution of that branch of the muniec-
ipal law which regulates its military establishment (military law); and by
a government with respect to offenses against the law of war.

The gencies through which military jurisdiction is exercised include:

Military Commissions and Provost Courts for the trial of offenses
within their respective jurisdictions. Subject to any applicable rule of
international law or to any regulations prescribed by the President or by
any other competent authority, these tribunals will be guided by the ap-
plicable principles of law and rules of procedure and evidence prescribed
for courts-martial.

Courts-Martial—General, Special, and Summary for the trial of
offenders against military law and, in the case of general courts-martial,
of persons who by the law of war are subject to trial by military tribunals.

Commanding Officers and Officers in Charge exercising nonjudicial
powers under Article 15.

Courts of Inquiry for the investigation of any matter referred to
such court by competent authority. See Article 135. Under the provisions
of Article 140, the authority to promulgate regulations governing courts
of inquiry is hereby delegated to the Secretaries concerned.



Chapter 11

CLASSIFICATION—COMPOSITION OF
COURTS-MARTIAL

3. CLASSIFICATION. Courts-martial are classified as general, special,
and summary courts-martial (Art. 16).

4. COMPOSITION. a. General. General courts-martial shall consist of
a military judge and any number of members not less than five or of a military
judge alone. Special courts-martial shall consist of any number of members not
less than three, and, if so detailed, a military judge, or of a military judge
alone. The military judge is not a member of the court. In any case to which
a military judge has been detailed, the accused, knowing the identity of the
military judge and after consulting with counsel, may request, in writing, trial
by the military judge alone. If the military judge approves the request, he
alone constitutes the general or special court-martial without participation by
the members. Summary courts-martial shall consist of one commissioned officer
(Art. 16).

b. Who may serve as members. Any commissioned officer on active duty
with the armed forces is eligible to serve on courts-martial (Art. 25(a)). Any
warrant officer on active duty with the armed forces is eligible to serve on
general and special courts-martial for the trial of any person other than a
commissioned officer (Art. 25(b)). Any enlisted member on active duty with
the armed forces who is not a member of the same unit as the accused is eligible
to serve on general and special courts-martial for the trial of any enlisted
accused who has personally requested in writing prior to assembly (61%) that
enlisted members serve on the court (Art.25(c)).

No distinction exists among the various classes of commissioned officers,
warrant officers, or enlisted members on active duty with the armed forces.
The term “active duty” as used herein refers to the status of being in the active
Federal service of any of the armed forces under a competent appointment or
enlistment or pursuant to a competent muster, order, call, or induction. Retired
members of any Regular component and members of any Reserve component
of the armed forces are eligible to serve on courts-martial only when they are
in an active duty status. Members of the Environmental Science Services Ad-
ministration and the Public Health Service are eligible to serve on courts-
martial when they are assigned to and serving with an armed force.

No member of an armed force is eligible to serve as a member of a general
or special court-martial when he is the accuser or a witness for the prosecution
or has acted as investigating officer or as counsel in the same case (62f; Arts.
1(9),25(d) (2)) or,in the case of a rehearing or a new or other trial, if he was a
member of the court which first heard the case (62f; Art. 63(b)). No enlisted
member of an armed force may serve as a member of a court-martial for the
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1 4c CHAPTER I

trial of another enlisted member who is a member of the same unit (Art. 25(c)
(1)). The word “unit” as used herein means any regularly organized body as
defined by the Secretary concerned, but in no case may it be a body larger than
a company of the Army, a squadron of the Air Force, or a ship’s crew, or a
body corresponding toone of them (Art.25(c) (2)).

Definitions made pursuant to Article 25(c) (2) are as follows:

Army. A “unit” of the Army in the sense of Article 25(c) is a company,
battery, troop, detachment, or other organization of the Army for which a
separate morning report is prepared.

Navy and Coast Guard. A “unit” of the Navy or the' Coast Guard
in the sense of Article 25(c) is a ship, company, detached command, or other
organization for which a separate unit personnel diary is prepared.

Air Force. A “unit” of the Air Force in the sense of Article 25(c)
is a squadron or other organization of the Air Force for which a separate
unit military strength balance report is prepared.

Marine Corps. A “unit” in the Marine Corps in the sense of Article
25(¢) is a company, battery, squadron, detachment, or other organization
for which a separate unit personnel diary is prepared.

Arrest or confinement renders a person ineligible to serve as a member of a
court-martial. For other cases in which a person should not serve as a member
of a general or special court-martial and for grounds for challenge, see 62f.

The availability of certain persons for detail may be restricted by regula-
tions of the Secretary of a Department.

¢. Rank of members. A commissioned officer may be tried only by a court-
martial composed of commissioned officers. A warrant officer may be tried only
by a court-martial composed of commissioned officers or of commissioned and
warrant officers (Art. 25(a), (b)). When it can be avoided, no member of an
armed force may be tried by a court-martial any member of which is junior to
him in grade or relative rank (Art. 25(d) (1)), nor, in the case of a commis-
sioned officer, by those below him on the same promotion list.

Whenever practicable, the senior member of a general or special court-
martial should be an officer whose grade is not below that of lieutenant of the
Navy or Coast Guard or captain of the Army, Air Force, or Marine Corps.
Whenever practicable, a summary court-martial should be an officer whose
grade is not below that of lieutenant of the Navy or Coast Guard or captain of
the Army, Air Force, or Marine Corps.

An enlisted member who has requested in writing that enlisted members
serve on the general or special court-martial which will try his case may not
be tried by a court the membership of which does not include enlisted members
In a number comprising at least one-third of the total membership of the court
unless eligible enlisted members cannot be obtained because of physical condi-
tions or military exigencies. If these members cannot be obtained, the court may
be assembled and the trial held without them, but the convening authority shall
make a detailed written statement, to be appended to the record, stating why
they could not be obtained (Art. 25(c)(1)). For example, when the only en-
listed members on duty at an isolated station or on board a ship at sea.are
members of the same unit (Art. 25(c) (2)) as the accused and no other enlisted
members can be obtained without manifest injury to the service, the convening
authority may, in his sound discretion, direct that the trial be held without

2-2



COURTS-MARTIAL 1 de

enlisted members. Mere inconvenience is not a ground for proceeding with a
trial without enlisted members. The detailed written statement appended to the
record stating that enlisted members could not be obtained as members is sub-
ject to review when the record of trial is examined under Articles 65, 66, and 69.

d. Qualification of members. When convening a court-martial, the con-
vening authority shall detail as members thereof such members of the armed
forces as, in his opinion, are best qualified for the duty by reason of age, educa-
tion, training, experience, length of service, and judicial temperament (Art.
25(d) (2)).

e. Military judge of a court-martial. The authority convening a general
court-martial shall, and, subject to regulations of the Secretary concerned, the
authority convening a special court-martial may, detail a military judge thereto
(Art. 26(a)). '

A military judge shall be a commissioned officer of the armed forces on
active duty who is a member of the bar of a Federal court or a member of the
bar of the highest court of a State and who is certified to be qualified for duty
as a military judge by the Judge Advocate General of the armed force of which
such military judge is a member (Art. 26(b)).

The military judge of a general court-martial shall be designated by the
Judge Advocate General, or his designee, of the armed force of which the
military judge is a member for detail by the convening authority. Unless the
general court-martial was convened by the President or the Secretary con-
cerned, neither the convening authority nor any member of his staff shall pre-
pare or review any report concerning the effectiveness, fitness, or efficiency of
the military judge so detailed, which relates to his performance of duty as a
military judge (38). A commissioned officer who is certified to be qualified for
duty as a military judge of a general court-martial may perform such duties
only when he is assigned and directly responsible to the Judge Advocate
General, or his designee, of the armed force of which the military judge is a
member. He may perform duties of a judicial or nonjudicial nature other
than those relating to his primary duty as a military judge of a general court-
martial when such duties are assigned to him by or with the approval of that
Judge Advocate General or his designee (Art. 26(a)).

The order convening a court-martial to which a military judge is detailed
will expressly state that the military judge is certified as qualified for such duty
by the Judge Advocate General of the armed force of which he is 2 member
(Art. 26(b)). The order convening a general court-martial will further state
that the military judge has been designated and assigned in accordance with
Article 26 (c). See appendix 4 for the form of these statements.

Proceedings of a court-martial are void unless the military judge of a
general court-martial, or when detailed, of a special court-martial, is qualified as
prescribed by Article 26.

No person is eligible to act as military judge in a case if he is the accuser
(Art. 1(9)), or a witness for the prosecution (63), or has acted as an investigat-
ing officer or counsel in the same case (Art. 26(d)). An officer who has served
as a member should not be detailed as military judge for a rehearing (92a), or a
new (110a(2)) or other (92b) trial of the same case. Prior participation in the
same case as military judge, staff judge advocate, or legal officer to the con-
vening authority may be a ground for challenge for cause. (See 62f.)
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f. Detail of members and military judge from other commands of the
same armed force. The convening authority may, with the concurrence of
their proper commander, detail as members of a court-martial or as military
judge of a court-martial eligible members of the same armed force who are not
otherwise under his command. Concurrence of the proper commander may be
oral and need not be evidenced by the record of trial.

g. Detail of military judge and members from other armed forces.
(1) General policy. A convening authority may detail a military judge from
among qualified officers under his command or made available to him regardless
of the armed force of which the military judge is a member. Members of courts-
martial ordinarily are members of the same armed force as the accused. When a
court composed of members of more than one armed force is convened, at least a
majority of the membership of a general or special court-martial should be
members of the same armed force as the accused unless exigent circumstances
render it impracticable to obtain such a majority without manifest injury to
the service.

(2) Joint command or joint task force. Subject to the provisions of
4g(1) above, the commanding officer of a joint command or joint task force
who has been specifically empowered by the President or the Secretary of
Defense to exercise jurisdiction over personnel of another armed force (18) may
detail as members of courts-martial any eligible persons under his command or
made available to him. The commanding officer of a subordinate joint command
or joint task force who has been authorized by the superior commander to
exercise reciprocal special and summary court-martial jurisdiction (13) may,
subject to similar restrictions, detail as members of special courts-martial any
eligible persons under his command or made available to him. However, a sum-
mary court-martial will be a member of the same armed force as the accused.

(8) AU other convening awthorities. All other convening authorities
may, under exceptional circumstances, request from the Judge Advocate General
concerned the authority to detail members of other armed forces to courts-
martial. With the concurrence of the other Judge Advocates General concerned,
authority may be granted to detail members of other armed forces, subject to
the provisions of 4¢(1) above, for a particular case or, when appropriate,
generally.



Chapter 111

COURTS-MARTIAL

CONVENING AUTHORITIES—DETAIL OF TRIAL COUNSEL, DEFENSE COUNSEL,
ASSISTANTS—DETAIL OR EMPLOYMENT OF REPORTERS AND INTERPRETERS

5. CONVENING AUTHORITIES. a. General courts-martial. (1)
General courts-martial may be convened by the President of the United States,
the Secretary concerned, the commanding officers of commands designated in
Article 22(a), and any other commanding officer designated by the Secretary
concerned or empowered by the President. The term “Secretary concerned”
refers to the Secretary of the Army, with respect to matters concerning the
Army ; the Secretary of the Navy, with respect to matters concerning the Navy,
the Marine Corps, and the Coast Guard when it is operating as a service in
the Navy; the Secretary of the Air Force, with respect to matters concerning
the Air Force; and the Secretary of Transportation, with respect to matters
concerning the Coast Guard when it is not operating as a service in the Navy.
(Seeapp. 3,10 U.S.C. § 101(8).)

(2) When a commanding officer is designated by the Secretary con-
cerned pursuant to Article 22(a) (6) or empowered by the President pursuant
to Article 22(a) (7) to convene general courts-martial, the convening order will
cite the authorization. See appendix 4 for form.

(8) Itisunlawful for a commanding officer who is an accuser to convene
a general court-martial for the trial of the person so accused. When any com-
manding officer who would normally convene the general court-martial is the
accuser in the case, he shall refer the charges to a superior competent authority
who will either convene the court or designate another competent convening
authority who is superior in rank to that accuser or, if in the same chain of
command, who is superior in command to that accuser to exercise jurisdiction.
A superior competent authority may convene the court to try any other case
in a subordinate command if he so desires (Art. 22(b) ). Thus, if the exigencies
of the service interfere with the prompt disposition of cases, a superior com-
petent to convene general courts-martial properly may convene courts for the
trial of cases arising in a subordinate command.”

(4) An accuser is a person who signs and swears to charges, a person
who directs that charges nominally be signed and sworn to by another, or any
other person who has an interest other than an official interest in the prosecution
of the accused (Art. 1(9)). No person will be ordered to sign and swear to
charges if he does not believe the allegations therein to be true in fact to the
best of his knowledge and belief. The person who signs and swears to charges
is always an accuser. Whether a commanding officer who convened the court is
the accuser in other cases is a question of fact. Action by a commanding officer
which is merely official and in the strict line of duty cannot be regarded as suf-
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1 5b CHAPTER Il

ficient to disqualify him. For example, a commanding officer may, without be-
coming the accuser in the case, direct a subordinate to investigate an alleged
offense with a view to formulating and preferring appropriate charges if the
facts disclosed by the investigation should warrant preferring charges. The
commanding officer may thereafter refer the charges for trial as in other cases.

(5) Except as provided in Article 140, no one other than those expressly
designated in Article 22 as having the authority to convene general courts-
martial has this authority and anyone having this authority cannot delegate
or transfer it to another. The authority of a commanding officer to convene
general courts-martial is independent of his rank and is retained by him as
long as he continues to be such a commanding officer. The rules as to the devo-
lution of command in case of the death, disability, or temporary absence of a
commanding officer are stated in regulations of the Secretary of a Department.

(8) An officer who has power to convene a general court-martial may
determine the cases to be referred to it for trial and may dissolve it, but he
cannot control the exercise by the court of the powers vested in it by law. In
this connection, see Article 37. He may withdraw any specification or charge
at any time unless the court has finally terminated the proceedings thereon by
a finding or by a ruling which amounts to a finding of not guilty. See, however,
Article 44(c).

b. Special courts-martial. (1) Special courts-martial may be convened
by any person who may convene a general court-martial, the commanding
officers of the commands designated in Article 28(a), and any other com-
manding officer empowered by the Secretary concerned. See 5z(1) for defini-
tion of “Secretary concerned.” When empowered by the Secretary, an officer
in charge of a command of the Navy may also convene special courts-martial
(Art. 23(a) (7)).

(2) The principles stated in 5a(2) to 5a(6), inclusive, apply to special
courts-martial. See Article 23(b) asto accusers.

(8) A squadron, battalion, or corresponding unit or command is “sepa-
rate” or “detached” when isolated or removed from the immediate disciplinary
control of a superior in such a manner as to make its commander primarily
the one to be looked to by superior authority as the officer responsible for the
discipline of the command. Whenever there.is doubt whether a command is
detached in the sense of Article 23 the matter, if arising in the Army or the
Air Force, will be referred to the officer exercising general court-martial juris-
diction over the command, and if arising in the Navy or Coast Guard, to the
flag or general officer in command or the senior officer present who designated
the detachment, for his determination. This determination shall be final. The
terms “separate” or “detached” are used in a disciplinary sense and are not
necessarily limited to what constitutes separation or detachment in a phys-
ical or tactical sense. For instance, the commanding officer of a field artillery
battalion which is part of an army division, if responsible directly to the divi-
sion commander for the discipline of the battalion, may convene special courts-
martial even though there is a division artillery commander who controls the
battalion in other matters. Also, an air force squadron might be responsible
directly to an air force for disciplinary matters although responsible to a
group for its operations. In such a case, the squadron would be separate in
the sense of Article 23(a) (4). The power of the squadron or battalion com-
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mander to convene special courts-martial is subject to the power of superior
competent authority to reserve to himself the right to convene these courts
for any or all subordinate units and detachments in his command.

(4) A subordinate commander may exercise his power to convene special
courts-martial unless a competent superior reserves that power to himself and
so notifies the subordinate.

¢. Summary courts-martial. Summary courts-martial may be convened
by any person who may convene a general or special court-martial, the com-
manding officers of the commands designated in Article 24(a), and any other
commanding officer empowered by the Secretary concerned. See 5z(1) for
definition of “Secretary concerned.” When empowered by the Secretary, an
officer in charge of a command of the Navy may also convene summary courts-
martial (Art. 24(a) (4)). Summary courts-martial may, however, be convened
in any case by superior competent authority when deemed desirable by him.
When but one commissioned officer is present with a command or detachment
he shall be the summary court-martial of that command or detachment and shall
hear and determine all summary court-martial cases brought before him (Art.
24(b)), and no order convening the court need be issued. When more than one
commissioned officer is present, a subordinate commissioned officer will be
detailed as summary court-martial.

If the convening authority of a summary court-martial or the summary
court officer is the accuser of the person or persons to be tried, it is discretionary
with the convening authority whether he will forward the charges to superior
authority with a recommendation that the summary court-martial be convened
by the latter; but the fact that the convening authority or the sammary court
officer is the accuser in a case does not invalidate the trial.

The principles stated in 5¢(2), (5) and (6), and 56(3) and (4) apply to
summary courts-martial.

6. DETAIL OF TRIAL COUNSEL, DEFENSE COUNSEL, ASSIST-
ANTS. a. General. For each general and special court-martial the authority
convening the court shall detail a trial counsel and a defense counsel, together
with such assistants as he deems necessary or appropriate. Detailed counsel
shall be commissioned officers. An accused may, however, be represented by indi-
vidual counsel (48a, &). No person who has acted as investigating officer, mili-
tary judge, or court member in a case may act later as trial counsel, assistant trial
counsel, or, unless expressly requested by the accused (61f(4); app. 8a), as
defense counsel or assistant defense counsel in the same case. No person who
has acted for the prosecution may act later in the same case for the defense, nor
may any person who has acted for the defense act later for the prosecution
(Art. 27(a) ). In the absence of evidence to the contrary, a person who, between
the time the case has been referred for trial and the trial, has been a detailed
counsel or assistant counsel of the court to which the case has been referred,
shall be deemed to have acted as a member of the prosecution or the defense, as
the case may be. A person who has acted for the accused at a pretrial investiga-
tion or other proceedings involving the same general matter is ineligible to act
thereafter for the prosecution. An accuser, unless expressly requested by the
accused (61f(4); app. 8a), may not act as defense counsel.or assistant defense
counsel in the same case.

The power to detail under Article 27 cannot be delegated.
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The convening authority may, with the concurrenc