


OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

January 17, 1997

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Cases: 96-D328/96-D329

D. L. 97-008

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES

DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT,
ASN (RD&A) /ABM '

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC

DIRECTOR, PROCUREMENT POLICY, ASA (RD&A)/SARD-PP

DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS
AGENCY

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts and Preference for U.S. Firms on MILCON Overseas
Construction

We have amended the Defense Federal Acquisition Regulation
Supplement (DFARS) to implement Sections 111 and 112 of the Fiscal
Year 1997 Military Construction Appropriations Act (Public Law 104-
196). Section 111 restricts award of A-E contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, in any

- NATO member country, or in countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joint venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the U.S. territories and possessions in the Pacific and
on Kwajalein Atoll, or in countries bordering the Arabian Gulf.

The attached interim DFARS rule is effective immediately and
will be included in a future Defense Acquisition Circular.

bl
l¢lanor R. Spector

Director, Defense Procurement

Attachment

cc: DSMC, Ft. Belvoir
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DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction

Contracts

DFARS Case 96-D329
Restriction on MILCON Overseas A~E Contracts

Interim Rule

PART 225—FOREIGN ACQUISITION

* * % * *

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of
foreign products [and services], imposed by PeB[Defense]
A[alppropriations and A[aluthorization A[alcts and other
statutes. Refer to the &A[alcts to verify current applicability
of the restrictions.

* ok ok Kk Kk

225.7003 Reserved|[Restriction on overseas military
construction].

For restriction on award of military construction contracts to
be performed in the United States territories and possessions in
the Pacific and on Kwajalein Atoll, or in countries bordering the
Arabian Gulf, see 236.274(a) .]

225.7004 Reserved[Restriction on overseas architect-engineer
services].

For restriction on award of architect-engineer contracts to be
performed in Japan, any North Atlantic Treaty Organization member
country, or in countries bordering the Arabian Gulf, see 236.602-
70.1]

* * % Kk %




PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

SUBPART 236.1—GENERAL

236.102 Definitions.

*x * * * *

[ (4) “United States firm,” is defined in the provisions at
252.236-7010, Overseas Military Construction—Preference for
United States Firms, and 252.236-7011, Overseas Architect-
Engineer Services—Restriction to United States Firms.

*x % * * *

SUBPART 236.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* Kk Kk Kk ok

236.274 Construction in foreign countries.

[(a) In accordance with Section 112 of Public Law 104-32 and
similar sections in subsequent military construction appropriations
acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf, shall be awarded only to
United States firms, unless the lowest responsive and responsible
offer of a United States firm exceeds the lowest responsive and
responsible offer of a foreign firm by more than 20 percent.

[(b)] When a technical working agreement with a foreign government
is required for a construction contract—

{(2[1]) Consider inviting the Army Office of the Chief of
Engineers, or the Naval Facilities Engineering Command to
participate in the negotiations.

([2]) The agreement should, as feasible and where not
otherwise provided for in other agreements, cover all
elements necessary for the construction that are required by
laws, requlations, and customs of the United States and the
foreign government, including-—

(+[4i]) Acquisition of all necessary rights;

(2[ii]) Expeditious, duty-free importation of labor,
material, and equipment;

(2[1idi]) Payment of taxes applicable to contractors,
personnel, materials, and equipment:;




(4[1iv]) Applicability of workers' compensation and other
labor laws to citizens of the United States, the host
country, and other countries;

(5[v]) Provision of utility services;
(6[vi]) Disposition of surplus materials and equipment;
(#[vii]) Handling of claims and litigation; and

{(&[wviii]) Resolution of any other foreseeable problems
which can appropriately be included in the agreement.

* Kk Kk Kk %k

SUBPART 236.5—CONTRACT CLAUSES
236.570 Additional provisions and clauses.

* Kk Kk Kk *

[(¢) Use the provision at 252.236-7010, Overseas Military
Construction—Preference for United States Firms, in solicitations
for military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf.]

* * * * *




SUBPART 236.6—ARCHITECT-ENGINEER SERVICES

* K ok kK

236.602 Selection of firms for architect-engineer contracts.

* Kk Kk Kk K

[236.602-70 Restriction on award of overseas architect-engineer
contracts to foreign firms.

In accordance with Section 111 of Public Law 104-32 and similar
sections in subsequent military construction appropriations acts,
A~-E contracts funded by military construction appropriations that
are estimated to exceed $500,000 and are to be performed in Japan,
any North Atlantic Treaty Organization member country, or in
countries bordering the Arabjian Gulf, shall be awarded only to
United States firms or to joint ventures of United States and host
nation firms.]

* * % % X

236.609-70 Optionfor supervision-and inspectionservieces

[Additional provision and clause].

(a) [(1)] Use the clause at 252.236-7009, Option for
Supervision and Inspection Services, in solicitations and
contracts for A-E services when—

(£[4i]) The contract will be fixed price; and

(2[1i]) Supervision and inspection services by the A-E
may be required during construction.

([2]) 1Include the scope of such services in Appendix A of the
contract.

[(b) Use the provision at 252.236-7011, Overseas Architect-
Engineer Services—Restriction to United States Firms, in
solictations for A-E contracts that are estimated to exceed
$500,000 and are to be performed in Japan, any North Atlantic
Treaty Organization member country, or in countries bordering the
Arabian Gulf.]

* * Kk Kk *




PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* Kk Kk X Kk

[252.236-7010 Overseas Military Construction—Preference for United

States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION-PREFERENCE FOR
UNITED STATES FIRMS (JAN 1997)

(a) Definition.

“United States firm,” as used in this provision, means a
firm incorporated in the United States that complies with the
following:

(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has
filed State and Federal income tax returns (if required) for 2
years, and has paid any taxes due as a result of these filings;
and

(3) The firm employs United States citizens in key management
positions.

(b) Evaluation. Offers from firms that do not qualify as United
States firms will be evaluated by adding 20 percent to the offer.

(c) Status. The offeror is, is not a United States
firm.

(End of provision)]

[252.236-7011 Overseas Architect-Engineer Services—Restriction to

United States Firms.
As prescribed in 236.609-70(b), use the following provision:

OVERSEAS ARCHITECT-ENGINEER SERVICES—RESTRICTION TO
UNITED STATES FIRMS (JAN 1997)

(a) Definition.

“United States firm,” as used in this provision, means a
firm incorporated in the United States that complies with the
following:

(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has
filed State and Federal income tax returns (if required) for 2
years, and has paid any taxes due as a result of these filings;
and



(3) The firm employs United States citizens in key management
positions.

(b) Restriction. Military construction appropriations acts
restrict award of a contract, resulting from this solicitation,
to a United States firm or a joint venture of United States and
host nation firms.

(c) Status. The offeror confirms, by submission of its offer,
that it is a United States firm or a joint venture of United States
and host nation firms.

(End of provision)]




OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

Januvary 17, 1997

ACQUISITION AND
TECHNOLOGY

DP (DAR)
In reply refer to
DFARS Case: 96-D328/96-D329

MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts and Preference for U.S. Firms on MILCON Overseas
Construction

Pursuant to 41 U.S.C. 418b, I have determined that urgent and
compelling reasons exist to publish an interim rule prior to
affording the public an opportunity to comment.

The interim rule implements Sections 111 and 112 of the Fiscal
Year 1997 Military Construction Appropriations Act (Public Law 104-
1906) . Section 111 restricts award of A-E contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, in any
NATO member country, or in countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joint venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the United States territories and possessions in the
Pacific and on Kwajalein Atoll, or in countries bordering the
Arabian Gulf.

Immediate publication of an interim rule is necessary to
promptly comply with Sections 111 and 112 of the Fiscal Year 1997

Military Construction Appropriations Act. I am, therefore,
authorizing issuance of an interim rule on a priority basis for

immediate use.
| ﬂé;M/ 4
‘W%
ElXeanor R. Spector

Director, Defense Procurement

G



Aine,

2856 Federal Register / ’

62, No. 12 / Friday, January 17, 195

.

Ue-D325°

Rules and Regulations

DEPARTMENT OF DEFENSE

48 CFR Parts 225, 236, and 252
[DFARS Case 96-D328])

Defense Federal Acquisition
Regulation Supplement; Preference for
U.S. Firms on MILCON Overseas
Construction

AGENCY: Department of Defense (DOD).
ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 112 of
the Fiscal Year 1997 Military
Construction Appropriations Act
(Public Law 104-196). Section 112
provides a 20 percent preference for
United States firms on all contracts
estimated to exceed $1,000,000 for
military construction projects in the
United States territories and possessions
in the Pacific and on Kwajalein Atoll, or
in countries bordering the Arabian Gulf.
DATES: Effective date: January 17, 1997.
Comment Date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before March 18, 1997, to be
considered 9n the formulation of the
final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602-0350. Please
cite DFARS Case 96-D328 in all
correspondence related to this issue.
FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, (703) 602-0131.

SUPPLEMENTARY INFORMATION:

A. Background

This interim rule amends the DFARS
to implement Section 112 of the Fiscal
Year 1997 Military Construction
Appropriations Act (Public Law 104-
196). The rule contains, at 236.274(a),
the statutory restriction on award of
overseas military construction contracts;
and adds a solicitation provision at
252.236-7010, Overseas Military
Construction-Preference for United
States Firms.

B. Regulatory Flexibility Act

This interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,

because the rule only applies to
contracts estimated to exceed
$1,000,000 for military construction
projects in the United States territories
and possessions in the Pacific and on
Kwajalein Atoll, or in countries
bordering the Arabian Gulf. It is
estimated that only 12 such contracts
are awarded per year. An Initial
Regulatory Flexibility Analysis has,
therefore, not been performed.
Comments are invited from small
businesses and other interested parties.
Comments from small entities
concerning the affected DFARS subparts
also will be considered in accordance
with 5 U.S.C. 610. Such comments
should be submitted separately and
should cite DFARS Case 96-D328 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act
applies. It is estimated that the new
provision at DFARS 252.236-7010 will
increase, by 5 hours, the annual
paperwork burden associated with
DFARS Part 236 and related provisions/
clauses. The Office of Management and
Budget (OMB) has approved this
increase under OMB Control Number
0704-0255.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish this interim rule prior to
affording the public an opportunity to
comment. This interim rule implements
Section 112 of the Fiscal Year 1997
Military Construction Appropriations
Act (Public Law 104-196). Section 112
provides a 20 percent preference for
United States firms on all contracts
estimated to exceed $1,000,000 for
military construction projects in the
United States territories and possessions
in the Pacific and on Kwajalein Atoll, or
in countries bordering the Arabian Gulf.
Immediate publication of an interim
rule is necessary to promptly comply
with Section 112. Comuments received in
response to the publication of this
interim rule will be considered in
formulating the final rule.

List of Subjects in 48 CFR Parts 225,
236, and 252

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 225, 236, and
252 are amended as follows:

1. The authority citation for 48 CFR
Parts 225, 236, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 4B CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

2. Section 225.7000 is amended by
revising paragraph (a) to read as follows:

225.7000 Scope of subpart.

(@) This subpart contains restrictions
on the acquisition of foreign products
and services, imposed by Defense
appropriations and authorization acts
and other statutes. Refer to the acts to
verify current applicability of the
restrictions.

* * * * *

3. Section 225.7003 is added to read

as follows:

225.7003 Restriction on overseas military
construction.

For restriction on award of military
construction contracts to be performed
in the United States territories and
possessions in the Pacific and on
Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see
236.274(a).

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

4. Section 236.274 is amended by
redesignating the introductory text as
paragraph (b); by redesignating
paragraphs (a) and (b) as paragraphs
(b)(1) and (b)(2), respectively; by
redesignating paragraphs (b)(1) through
(b)(8) as paragraphs (b)(2) (i) through
(b) (2)(viii); and by adding a new
paragraph (a) to read as follows:

236.274 Construction in foreign countries.

(a) In accordance with Section 112 of
Public Law 104-32 and similar sections
in subsequent military construction
appropriations acts, military
construction contracts that are estimated
to exceed $1,000,000 and are to be
performed in the United States
territories and possessions in the Pacific
and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, shall be
awarded only to United States firms,
unless the lowest responsive and
responsible offer of a United States firm
exceeds the lowest responsive and
responsible offer of a foreign firm by
more than 20 percent.
* * * * *

5. Section 236.570 is amended by
adding paragraph (c) to read as follows:

236.670 Additional provisions and
clauses.
* * * * *

{c) Use the provision at 252.236-7010,
Overseas Military Construction-
Preference for United States Firms, in
solicitations for military construction

JAN 2 2 1007
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252.219-7004. The rule reflects changes
to the Test Program for Negotiation of
Comprehensive Small Business
Subcontracting Plans, as required by
Section 811 of the National Defense
Authorization Act for Fiscal Year 1996
{Public Law 104~106). The final rule
differs form the interim rule in that it
amends the clause at 252.219-7004 to
clarify instructions for contractor
submission of Standard Form 295,
Summary Subcontract Report.

Jtem XI]—Bond Waivers (DFARS Case
96-D019)

This final rule removes DFARS
219.808, 219.811, and 252.219-7007,
which pertained to waiver of Miller Act
requirements for performance and
payment bonds under 8(a} construction
contracts. The statutory authority for
waiver of these requirements (Section
813 of Public Law 102-190) applied
enly to contracts awarded during fiscal
years 1992 through 1994.

Jtem X11I—Small Business
Competitiveness Demonstration
Program (DFARS Case 96-D025)

This final rule amends DFARS
219.1005 to remove dredging from the
list of designated industry groups under
the Smal! Business Competitiveness
Demonstration Program. Dredging had
been added to the list as part of a test
program established under Section 722
of the Small Businesss Credit and
Business Opportunity Enhancement Act
of 1992 (Public Law 102-366). The
statutory authority for the test program
expired on September 30, 1996.

Item XIV—Pilot Mentor-Protégé
Program (DFARS Case 96-D317)

This final rule was issued by
Departmental Letter 96-018, effective
October 18, 1996 (61 FR 54346, October
18, 1996). The rule amends DFARS
219.7104 and Appendix ] to implement
Section 802 of the National Defense
Authorization Act for Fiscal Year 1997
(Public Law 104-201). Section 802: (1)
Extends to September 30, 1998, the date
by which an interested company must
apply for participation as a mentor firm
under the DoD Pilot Mentor-Protégé
Program; and (2) extends to September
30, 1999, the date by which a mentor
firm must incur costs in order to be
eligible for reimbursement under the

Program.
Item XV—Nondomestic Construction
Materials (DFARS Case 97-D009)

This final rule removes the clause at
DFARS 252.225-7004, Nondomestic
Construction Materials, and the
corresponding prescriptive Janguage at
225.205. The DFARS clause has been

superseded by the clauses at FAR
52.225-3, Buy American Act—
Construction Materials, and 52.225-15,
Buy American Act—Construciton
Materials under Trade Agreements Act
and North American Free Trade
Agreement, as amended by Federal
Acquisition Circular 90-46.

Itemn XVI—Petroleum Products from
Caribbean Basin Countries (DFARS Case
96-D312)

The interim rule published as Jtem X1
of DAC 91-11 is converted to a final
rule without change. The rule amended
DFARS 225.403 to fully implement
Section 8094 of the National Defense
Appropriations Act for Fiscal Year 1994
(Public Law 103-139). Section 8094
requires DoD to consider all qualified
bids from eligible countries under the
Caribbean Basin Economic Recovery Act
as if they were offers from designated
countries under the Trade Agreements
Act. The rule also amended DFARS
225.403-70 and 252.225-7007 to clarify
that the definition of Caribbean Basin
country end products includes
petroleum and any end product derived
from petroleum.

ltern XVIl—Metalworking Machinery—
Trade Agreements (DFARS Case 96~
D030)

This final rule was issued by
Departmental Letter 97—005, effective
January 17, 1997 (62 FR 2615, January
17, 1997). The rule amends DFARS
225.403-70 to remove the exception to
application of the trade agreements acts
for those machine tools for which
acquisition was previously, but is no
longer, restricted by 10 U.S.C. 2534. As
a result, all metal working machinery
products in Federal Supply Group 34
are subject to the trade agreements acts.

Item XVII—Authority To Waive
Foreign Purchase Restrictions (DFARS
Case 96-D319)

This interim rule supersedes the
interim rule issued by Departmental
Letter 97--006 on January 17, 1997. The
rule amends DFARS 225.872, 225.70,
and clauses at 252.225-7016 and
252.225~7029 to implement the waiver
by the Under Secretary of Defense
(Acquisition and Technology) of the
foreign source restrictions of 10 U.S.C.
2534(a), for the acquisition of defense
items manufactured in a qualifying
county. This waiver is authorized by 10
U.S.C. 2534(d)(3), as amended by
section 810 (the McCain Amendment) of
the National Defense Authorization Act
for Fiscal Year 1997 (Public Law 104-
201).

Item XIX—Foreign Machine Tools and
Powered and Non-Powered Valves
(DFARS Case 96-D023)

This final rule was issued by
Departmental Letter 96-019, effective
November 15, 1996 {61 FR 58488,
November 15, 1996). The rule amends
DFARS Subpart 225.70, and removes
the clause and provision at 252.225~
7017 and 252.225-7040, to reflect the
expiration of the restriction on the
acquisition of machine tools and
powered and non-powered valves at 10
U.S.C. 2534. Related amendments are
made at 212.504(a) and 252.212~
7001(b).

Item XX—Preference for U.S. Firms on
MILCON Overseas Construction
(DFARS Case 96-D328)

The interim rule issued by
Departmental Letter 97-008, on January
17, 1997, is converted to a final rule
without change. The rule amends
DFARS 225.7000, 225.7003, 236.274,
and 236.570, and adds a new provision
at 252.236-7010, to implement Section
112 of the Military Construction
Appropriations Act for Fiscal Year 1997
(Public Law 104-196). Section 112
provides a 20 percent evaluation
preference for U.S. firms on contracts
estimated to exceed $1,000,000 for
military construction projects in the
U.S. territories and possessions in the
Pacific and on Kwajalein atol], or in
countries bordering the Arabian Gulf.

Item XXI—Restriction on MILCON
Overseas Architect-Engineer Contracts
(DFARS Case 96-D329)

The interim rule issued by
Departmental Letter 97-008, on January
17, 1997, is converted to a final rule
without change. The rule adds new
sections at DFARS 225.7004 and
236.602-70, amends 236.102 and
236.609-70, and adds a new provision
at 252.236-7011, to implement Section
111 of the Military Construction
Appropriations Act for Fiscal Year 1997
(Public Law 104-196). Section 111
restricts award of architect-engineer
contracts estimated to exceed $500,000
for projects to be accomplished in Japan,
in any North Atlantic Treaty
Organization member country, or in
countries bordering the Arabjan Gulf, to
U.S. firms or U.S. firms in joint venture
with hose nation firms.

ktem XXII—Application of Berry
Amendment (DFARS Case 96-D333)

This interim rule was issued by
departmental Letter 97-009, effective
February 7, 1997 (62 FR 5779, February
7. 1997). The rule amends DFARS
225.7002, 252.212-7001, 252.225-7012,
and 252.225-7014; adds a new section



OFFICE UF THE UNDER SECRETARY G« DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000
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ACQUISITION AND
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DP (DAR)
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MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES

DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT,
ASN (RD&A) /ABM ’

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC

DIRECTOR, PROCUREMENT POLICY, ASA(RD&A)/SARD-PP

DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS
AGENCY

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts and Preference for U.S. Firms on MILCON Overseas

Construction

We have amended the Defense Federal Acquisition Regulation
Supplement (DFARS) to implement Sections 111 and 112 of the Fiscal
Year 1997 Military Construction Appropriations Act (Public Law 104-
196). Section 111 restricts award of A-E contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, in any
NATO member country, or in countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joint venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the U.S. territories and possessions in the Pacific and
on Kwajalein Atoll, or in countries bordering the Arabian Gulf.

The attached interim DFARS rule is effective immediately and
will be included in a future Defense Acquisition Circular.

Director, Defense Procurement -

Attachment

cc: DSMC, Ft. Belvoir




DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction
Contracts

DFARS Case 96-D329
Restriction on MILCON Overseas A-E Contracts

Interim Rule

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of subpart.

(2a) This subpart contains restrictions on the acquisition of
foreign products [and services], imposed by Beb[Defense]
#[alppropriations and &[a]Juthorization &[alcts and other
statutes. Refer to the &Alalcts to verify current applicability
of the restrictions.

* Kk Kk ok *

225.7003 Reserved[Restriction on overseas military
construction].

For restriction on award of military construction contracts to
be performed in the United States territories and possessions in
the Pacific and on Kwajalein Atoll, or in countries bordering the
Arabian Gulf, see 236.274(a).]

225.7004 Reserved[Restriction on overseas architect-engineer
services].

For restriction on award of architect-engineer contracts to be
performed in Japan, any North Atlantic Treaty Organization member
country, or in countries bordering the Arabian Gulf, see 236.602-

70.1

* * k *k *




PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS
SUBPART 236.1—GENERAL

236.102 Definitions.

* * * * *

[(4) “United States firm,” is defined in the provisions at
252.236-7010, Overseas Military Construction—Preference for
United States Firms, and 252.236-7011, Overseas Architect-~
Engineer Services—Restriction to United States Firms.

* % * * *

SUBPART 236.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* K * Kk *

236.274 Construction in foreign countries.

[(a) In accordance with Section 112 of Public Law 104-32 and
similar sections in subsequent military construction appropriations
acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf, shall be awarded only to
United States firms, unless the lowest responsive and responsible
offer of a United States firm exceeds the lowest responsive and
responsible offer of a foreign firm by more than 20 percent.

[(b)] When a technical working agreement with a foreign government
is required for a construction contract-—

(2[1]) Consider inviting the Army Office of the Chief of
Engineers, or the Naval Facilities Engineering Command to
participate in the negotiations.

(8[{2]) The agreement should, as feasible and where not
otherwise provided for in other agreements, cover all
elements necessary for the construction that are required by
laws, regulations, and customs of the United States and the
foreign government, including-—

(£[i]) Acquisition of all necessary rights;

(2[41i]) Expeditious, duty-free importation of labor,
material, and equipment;

(3[iii)) Payment of taxes applicable to contractors,
personnel, materials, and equipment;

e e e e+ e e Gttt it b aah  mc ucraa]




(4[iv]) Bpplicability of workers' compensation and other
labor laws to citizens of the United States, the host
country, and other countries;

(5[v]) Provision of utility services;
(€[vi]) Disposition of surplus materials and eguipment;
(#[vii]) Handling of claims and litigation; and

(8[viii]) Resolution of any other foreseeable problems
which can appropriately be included in the agreement.

* & & * &

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

* k& % & *

[(c) Use the provision at 252.236-7010, Overseas Military
Construction—Preference for United States Firms, in selicitations
for military construction contracts that are estimated to exceed
$1,000,000 and arxe to be performed in the United States terrxitories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf.]

* & % % %
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SUBPART 236.6—ARCHITECT-ENGINEER SERVICES

* ok ok ok k

236.602 Selection of firms for architect-engineer contracts.

* k ok Kk ok

[236.602-70 Restriction on award of overseas architect-engineer
contracts to foreign firms.

In accordance with Section 111 of Public Law 104-32 and similar
sections in subsequent military construction appropriations acts,
A-E contracts funded by military construction appropriations that
are estimated to exceed $500,000 and are to be performed in Japan,
any North Atlantic Treaty Organization member country, or in
countries bordering the Arabian Gulf, shall be awarded only to
United States firms or to joint ventures of United States and host
nation firms.]

* * % % *

236.609-70 ©ption-—for—supervision and-inspeetion-services

[Additional provision and clause].

(a) [(1)] Use the clause at 252.236-7009, Option for
Supervision and Inspection Services, in solicitations and
contracts for A-E services when—

(+[1]) The contract will be fixed price; and

(2[1ii]) Supervision and inspection services by the A-E
may be required during construction.

(p[2]) 1Include the scope of such services in Appendix A of the
contract.

[(b) Use the provision at 252.236-7011, Overseas Architect-
Engineer Services—Restriction to United States Firms, in
solictations for A-E contracts that are estimated to exceed
$500,000 and are to be performed in Japan, any North Atlantic
Treaty Organization member country, or in countries bordering the
Arabian Gulf.]

* ¥ % % %
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PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* k ok &k &

[252.236-7010 Overseas Military Construction—Preference for United

States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION—PREFERENCE FOR
UNITED STATES FIRMS (JAN 1997)

(a) Definition.

“United States firm,” as used in this provision, means a
flrm incorporated in the United States that complies with the
following:

(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has
filed State and Federal income tax returns (if required) for 2
years, and has paid any taxes due as a result of these filings;

and
(3) The firm employs United States citizens in key management

positions.

(b) Evaluation. Offers from firms that do not qualify as United
States firms will be evaluated by adding 20 percent to the offer.

(c) Status. The offeror is, is not a United States
firm.

(End of provision)]

[252.236-7011 Overseas Architect-Engineer Services—Restriction to

United States Firms.
As prescribed in 236.609-70(b), use the following provision:

OVERSEAS ARCHITECT-ENGINEER SERVICES—RESTRICTION TO
UNITED STATES FIRMS (JAN 1997)

(a) Definition.
“United States firm,” as used in this provision, means a

firm incorporated in the United States that complies with the
following:

(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has
filed State and Federal income tax returns (if required) for 2
years, and has paid any taxes due as a result of these filings;

and




(3) The firm employs United States citizens in key management
positions.

(b) Restriction. Military construction appropriations acts
restrict award of a contract, resulting from this solicitation,

to a United States firm or a joint venture of United States and
host nation firms.

(c) Status. The offeror confirms, by submission of its offer,

that it is a United States firm or a joint venture of United States
and host nation firms.

(End of provision)]




Comptroller General

of the United States

Washington, D.C. 20848
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Matter of: Black Construction Corporation

File: B-250647; B-250647.2

Date: : February 8, 1993

Richard F. Smith, Esg., John S. Pachter, Esg., and

Jonathan D. Shaffer, Esq., Smith, Pachter, McWhorter &
D’Ambrosio, for the protester.

James A. Sparks, Esqg., and Paul F. Fisher, Esqg., Department
of the Navy, for the agency.

Barbara C. Coles, Esq., and Christine S. Melody, Esqg.,
Office of the General Counsel, GAQO, participated in the
preparation of the decision.

DIGEST

Protest that awardee 1s a foreign corporation and ineligible
to receive construction contract under the American
Preference Policy is denied where record establishes that
corporation qualifies as a United States contractor.

DECISION

Black Construction Corporation protests the award of a
contract to Hanil Resorts (Joint Venture) Corporation under
invitation for bids (IFB) No. N62766-88-B-0206, issued by
the Department of the Navy for the alteration of enlisted
personnel housing at Andersen Air Force Base, Guam.

We deny the protests.

The IFB was issued on July 27, 1992, and was amended twice
prior to bid opening. One amendment incorporated the
American Preference Policy, which precludes the award of a
construction contract, estimated by the government to exceed
$1 million, to a foreign contractor, unless the lowest
responsive bid of a United States contractor exceeds the
lowest responsive bid of a foreign contractor by more than
20 percent. To qualify as a United States contractor, the
firm (or if a joint venture, all members of the joint
venture) must be incorporated in the United States and.
comply with the following: (1) the corporate headquarters
must be in the United States; (2) the firm must have filed
corporate and employment tax returns in the Unjired States
for a minimum of 2 years (if required), must have filed
state and federal income tax returns (if required) for

2 years, and must have paid any taxes due as a result of

~
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these filings; and (3) the firm must employ United States
citizens in key management positions.

The Navy received four bids by the September 3 bid opening
date; Hanil was the apparent low bidder with a bid of
$5,665,000, and Black was the second low bidder with a bid
of $6,064,000. The IFB included the provision at Federal
Acquisition Regulation (FAR) § 52.214-2, entitled "Type of
Business Organization-Sealed Bidding"; in response to this
provision, Hanil certified that it operates as a corporation
incorporated under the laws of Guam. After reviewing
information pertaining teo Hanil’s corporate status, the
contracting officer concluded that Hanil qualified as a
United States contractor under the terms of the American
Preference Policy clause. By letter dated September 25,
Black filed an agency-level protest challenging the proposed
award to Hanil on the basis that Hanil is a foreign
contractor.

The contracting officer advised Black that he reached his
determination that Hanil was eligible for award as a United
States contractor after obtaining Hanil’s articles of
incorporation and communicating with Guam’s Department of
Revenue and Taxation. The contracting officer explained
that Hanil is a single corporation rather than a joint
venture, as its name implies, and that it was incorporated
on September 13, 1589, under the laws of Guam. The
contracting officer also explained that Hanil has filed tax
returns in the territory of Guam for more than 2 years and
its corporate headquarters has been in Guam since the
corporation’s inception. The contracting officer advised
Black that Hanil has four key management positions; two
positions (president and general manager/marketing director)
are filled by Korean citizens and the other two positions
(secretary and contract administrator) are filled by United
States citizens. After receiving this letter, Black filed a
protest with our Office challenging the contracting
officer’s determination and the resulting award to Hanil.
The agency has suspended performance under the contract
pending our resolution of the protest.

Black’s protest to our Office is essentially a reiteration
of the allegation that it raised in its agency-level
protest, namely, that the contracting agency’s "objective
determination that Hanil is a United States contractor under
the American Preference Policy clause" was improper. To
support its allegation, Black asserts that if the agency had
conducted a thorough investigation to determine whether or
not Hanil is a United States contractor, it would have
concluded that Hanil does not employ United States citizens
in key management positions but rather is owned, managed,
and controlled by Korean citizens. As a result, the
protester requests that we recommend that the agency

2 B-250647; B-250647.2



terminate its contract with Hanil and make award to the
protester.

The American Preference Policy, as set forth in the Military
Construction Appropriations Act of 1992,° Pub. L.

No. 102-136, 103 stat. 637 (1991), states in pertinent part
that:

"None of the funds appropriated in this Act for
military construction in the United States terri-
tories and possessions in the Pacific and on
Kwajalein Island may be used to award any contract
estimated by the [g]overnment to exceed $1,000,000
to a foreign contractor: Provided, that this
section shall not be applicable to contract awards
for which the lowest responsive and responsible
bid of a United States contractor exceeds the
lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum."

As defined in the IFB, a United States contractor for the
purposes of the American Preference Policy is a firm that
has corporate headquarters in the United States; has filed
corporate and employment tax returns in the United States
for a minimum of 2 years (if required), has filed state and
federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of thesz filings; and
employs United States citizens in key management positions.
As stated above, Hanil certified in 1its bid that it is not a

‘Initially, Congress directed the Department of Defense to
develop a preference plan for United States contractors in
the award of construction contracts in the Persian Gulf/
Indian Ocean area in order to stimulate the use of United
States firms in the area and to assure the regional
availability of companies that were responsive to United
States interests and requirements. H.R. Conf. Rep.

No. 1433, 96th Cong., 2d Sess. 4 (1980). 1In 1983, the House
Appropriations Committee received testimony that the
presence of American contractors in the Pacific was
decreasing despite the fact that the military construction
program in the area was increasing dramatically. Similar to
the earlier concerns about the Persian Gulf area, it
appeared that without some type of American preference
program, the majority of United States funded projects in
the Pacific would be awarded to foreign firms. To increase
the opportunities for American construction firms in the
Pacific area, Congress in the Second Supplemental
Appropriations Act of 1984, Pub. L. No. 98-396, 98 Stat,.
1398 (1984), first instituted an American Preference Policy
in the American territories of the Pacific and on Kwajalein
Island.
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foreign contractor, and thus, by implication, that it is a
United States contractor.

The protester contends that the award to Hanil is improper
because the awardee does not employ United States citizens
in key management positions. According to the protester,
the agency’s determination that the awardee employs United
States citizens in key management positions was improper
because two of the three corporate cfficers, including the
ranking corporate officer, are Korean citizens, and because
two of the three corporate directors are Korean citizens.

The protester’s reliance on the number of corporate officers
or directors, as well as the type of offices held in the
corporation by United States citizens, as the determinative
factor for qualification under the American Preference
Policy is misplaced. The American Preference Policy neither
requires that a specific number of officers or directors be
United States citizens, nor mandates that an employee hold a
corporate office in order to be considered a key management
employee. In this regard, there is no indication that
Congress intended the policy to be applied as narrowly as
the protester suggests; rather, the legislative history
indicates simply that in order to qualify as a United States
contractor, a construction firm should, in addition to other
requirements, employ United States personnel in key
management and superviscry positicns. See, .., H.R. Rep.
No. 238, 98th Cong., lst Sess. 14 (1983).

In support of its position, the protester cites Samwhan Am.
et al. v. Captain G.B. Estes, No. 86-0033 (D. Guam July 16,
1986). In Samwhan, the court merely made a finding of fact
that the plaintiff qualified as a United States contractor
because the firm employed United States citizens in key
management positions, namely, as president and vice
president. Contrary to the protester’s suggestion, the
court did not find that key employees must be corporate
offlcers

The protester also contends that the awardee cannot qualify
as a United States contractor because the majority of its
corporate officers are not United States citizens, citing
MWK Int’l Ltd. et al. v. United States, 2 Cl. Ct. 206
(1983). The solicitation at issue in MWK restricted the
competition to United States contractors and specifically
stated that to qualify as a United States contractor, the
bidder must have, in addition to other factors, a majority
of corporate officers who are United States citizens. 1In
contrast, the solicitation here does not require_that the
contractor employ a majority of United States citizens as
corporate officers. Accordlngly, unlike in MWK, the fact
that the majority of the awardee’s corporate officers are
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not United States citizens 1s not dispositive of its
eligibility under the American Preference Policy.

With regard to the contracting officer’s conclusion that the
awardee employs two United States citizens in key management
positions--corporate secretary and contract administrator--
the protester contends that a thorough review by the con-
tracting agency would have revealed that neither the
corporation’s secretary nor its contract administrator
performs key management duties. The protester claims that
the secretary’s duties are limited to those of outside legal
counsel; therefore, the secretary cannot be considered to
hold a key management position within the firm. The pro-
tester also claims that the secretary holds the same posi-
tion with other Guam corporations. As for the contract
administrator, the protester alleges that he was recently
elevated to this position and that he previously lacked any
supervisory duties. According to the protester, the agency
should have analyzed the following factors in determining
whether these employees provide key management duties: -
(1) time devoted by the individual to the entity’s business;
(2) primary physical location of the indiwvidual; (3) written
responsibilities of the individual; (4) ability of the
individual to legally bind the corporation; and (5) whether
the individual performs a sufficient management function to
be exempt from overtime.

While the protester suggests that the secretary, who is an
attorney, plays only a limited role in the corporation’s
activities, the secretary’s description of his level of
involvement reasonably supports the contracting officer’s
determination that the secretary is part of the
corporation’s key management. In describing his duties, the
secretary states that he is consulted "on a weekly or
monthly basis concerning projects that the corporation is
working on, property holdings, submittals of documents to
the government . . . and . . . hiring and firing of
employees,"” and has "much more to do with the day to day
operation of the corporation” than does the General Manager,
who is a Korean citizen. The secretary also confirms that
the second key management employee identified by Hanil, the
contract administrator, has been given the necessary
authority to handle "all aspects of the management of this
contract on behalf of [the] corporation." The secretary,
whose interest in the ccorporation is also that of a minority
shareholder, concludes by stating that he and the contract
administrator together "would handle all of the key
decisions of the corporation and . . . provide "one hundred
percent (100%) of the management for the company."

We see no basis to conclude that the contracting officer was

required to do a more in-depth investigation into the nature
of the two individuals’ duties. The protester dces not
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allege and the record does not suggest that the contracting
officer should have suspected that the information he
received concerning the corporation’s key employees was
inaccurate. While the protester states that it bases its
suspicions on its dealing with the awardee, there is no
evidence in the record that even remotely suggests that the
contracting officer had or should have had any knowledge
about the corporation or its employees that should have
caused him to question Hanil’s eligibility under the
American Preference Policy. Absent, for example, documented
complaints or suspicions prior to his award decision that
the awardee is actually foreign-owned and operated within
the meaning of the American Preference Policy, an exhaustive
investigation into the factors suggested by the protester
was not required.

The record does not support the protester’s argument that
the award was improper because, according to the protester,
the major shareholder in the corporation is a Korean
citizen. The solicitation provision containing the American
Preference Policy did not include a stock requirement;
therefore, it would have been improper for the contracting
agency to have imposed such a requirement after receipt of
bids.

The protester also contends that the award to Hanil is
improper because Hanil has not met the American Preference
Policy’s tax requirements. In essence, the protester claims
that the agency failed to investigate whether Hanil has paid
taxes due. In investigating Hanil’s compliance with the tax
filing and payment requirements, the contracting officer
contacted Guam’s Department of Revenue and Taxation and was
informed that Hanil had filed tax returns in Guam for more
than 2 years. The contract administrator’s staff verified
this information and learned that Hanil did not owe any
territorial taxes as a result of these filings.’

A declaration filed by the contract administrator des-
cribing her inquiry into Hanil’s compliance with the tax
requirements refers to the firm as "Hanil Resorts, JV,
Corporation Services, Inc." The agency has indicated that
the reference was simply a ctypographical error and that the
tax information it received did in fact pertain to the
protester, Hanil Resorts (Joint Venture) Corporation.
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Consequently, the record establishes that Hanil met the tax
requirements under the American Preference Policy.

The protests are denied.

P

James F. Hinchman
/7 General Counsel

7 B-250647; B-250647.2
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OFFICE OF° T UNDER SECRETARYOF D :INSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000
December 30, 1996

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Cases: 96-D328/96-D329

Mr. Bruce McConnell

Chief, Information Policy and Technology Branch
Office of Information and Regulatory Affairs
Room 3235 NEOB

Washington, DC 20503

Dear Mr. McConnell:

We are preparing to publish an interim rule to amend language
in the Defense Federal Acquisition Regulation Supplement (DFARS) to
implement Sections 111 and 112 of the Fiscal Year 1997 Military
Construction Appropriations Act (Public Law 104-196). Section 111
restricts award of architect and engineer contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, in any
NATO member country, or in countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joint venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the United States territories and possessions in the
Pacific and on Kwajalein Atoll, or in countries bordering the
Arabian Gulf.

We are enclosing a courtesy copy of the DFARS language and
would appreciate your clearance to proceed with publication.

Sincerely,

_ldé:4a4;/ CO. /e
7“*"D. s. Parry
Captain, SC, USN
Director, Defense Acquisition
Regulations Council

Enclosure
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND
TECHNOLOGY

MEMORANDUM FOR DIRECTOR DEFENSE ACQUISITION REGULATIONS COUNCIL
SUBJECT: FAR Case 96-325 and DFARS Cases 96-D320/D328/D329

Thank you for the opportunity to review the subject cases. This office is unable to

concur in the cases as they are currently drafted. To the extent that these comments are late,

and the cases have already been released for publication as proposed or interim rules, please

consider our comments as part of the public comment process. Our specific concems are

addressed below.

{ «i*’UA
FAR Case 96-325, Compensation of Certain Contractor Personnel. This case /’/ “

purports to implement section 809 of the FY 87 Defense Authorization Act.

Procedurally, we do not understand why the Team did not take a clean sheet approach
to implementing this significantly changed provision and it does not appear that the public
played any role at framing this implementation. We therefore believe that this should be
published as a proposed rule. We can internally direct that work on developing annual
overhead rates will continue but that no overhead rates will be approved before the rule
becomes final.

Substantively, the statutory language leaves great discretion to the Department in
determining how we define two critical terms, Senior Executive Officer and “individuals in
senior management positions.” It is unclear from the team’s report why they have chosen to
define both of these terms in a restrictive manner. | understand that establishing a fixed
number of Senior Executive Officers and “individuals in senior management positions” is easier
to administer for the Department, but it does not appear that in all circumstances it will be the
correct solution both for the government and industry, nor does it appear to address Congress’
underlying concern vis a vis those individuals whose salaries should be capped. We prefer a
definition of these terms which compels a company by company review of senior management
and a determination on a case by case basis, first by the company and then reviewed by the
contracting officer, on who should be a Senior Executive Officer or an “individual in senior
management”. This review can be accomplished in the same process that overhead rates are
established and approved. This will actually give both government and industry more
discretion in determining who should properly be identified as subject to the cap and more
accurately implement Congress’ intent. A fixed number without justification is arbitrary, and in
the absence of a sound justification, capricious.

DFARS Case 96-D320, Notice of Termination. This case purports to implement Joah
section 824 of the FY 97 Defense Authorization Act. It implements the provisions in a clause — 5“21“"
with no reference or definition in the substantive provisions of the DFARS itself. We
recommend that the team include language in DFARS 249 that addresses the requirement as

well.

.
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DFARS Cases 86-D328 and D329, Preference for US Firms on MILCON Overseas
Construction Contracts and Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts. These cases purport to implement sections 11 and 112 of the FY96-97 Military
Construction Appropriations Act. The team has not explained its rationale for including a
requirement that the firms, to fit within the preference, must hire US citizens in key
management positions. The statute does not require a limitation on employment of key
management positions to US citizens. Why did the team feel this was necessary and what
impact will have this have on effecting Congress’ intent and our ability to implement? What
happens if individuals in *key management positions” turn over in the process or the company
reorganizes? The team also did not include a definition of key management. Query, should
the definitions in this case be the same as the definitions in FAR Case 96-3257 Absent a
compelling reason to the contrary, we think so. We think the team needs to rework this case in
light of our comments.

David A. Drabkin

Acting Deputy Under Secretary of Defense
(Acquisition Reform)







DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction Contracts

PART 225-FOREIGN ACQUISITION

* * * k *

SUBPART 225.70—-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of Subpart.

{a) This subpart contains restriction on the acquisition of foreign
products [and services], imposed by Beb[Defense] Appropriations and
Authorization Acts and other statutes. Refer to the &[a]cts to
verify current applicability of the restrictions.

* Kk Kk Kk K

225.7003 Reserved-[Restriction on overseas military construction.

For restriction on award to foreign firms of military construction
contracts to be performed in the United States territories and
possessions in the Pacific and on Kwajalein Atoll or in countries
bordering the Arabian Gulf, see 236.274(b).]

* k Kk * *
PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS
SUBPART 236.1—-GENERAL

236.102 Definitions.

* %k * % *

[(4) “United States firm,” as used in this part, means a firm
incorporated in the United States that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in
the United States for a minimum of two years (if required), has filed
state and federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management
positions.]

* k * * *



SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* k* k% k%

236.274 Construction in foreign countries.

[(a))When a technical working agreement with a foreign government is required for a construction
contract— |

(@[1]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering
Command to participate in the negotiations.

(b[2]) The agreement should, as feasible and where not otherwise provided for in other agreements,
cover all elements necessary for the construction that are required by laws, regulations, and
customs of the United States and the foreign government, including—

(#]i]) Acquisition of all necessary rights;
(2[ii)) Expeditious, duty-free importation of labor, material, and equipment;
(3[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment;

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United
States, the host country, and other countries;

(5[v]) Provision of utility services;
(6[vi]) Disposition of surplus materials and equipment;
(#[vii]) Handling of claims and litigation; and

(8][viii]) Resolution of any other foreseeable problems which can appropriately be included in
the agreement.

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest
responsive and responsible bid of a foreign contractor by more than 20 percent.

* % % % %

SUBPART 236.5—CONTRACT CLAUSES
236.570 Additional provisions and clauses.

* % % % X%

[(c) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in
countries bordering the Arabian Gulf.]



&k k k k &

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

& & ok & &

[252.236-70XX Overseas Military Construction - Preference for United States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION - PREFERENCE FOR
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States
that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated
by adding 20 percent to the offer.]

(c) Status. The offeror shall check the appropriate box. The offeror is, is not a United
States firm.

(End of provision)]




DFARS Case 96-D329
Restriction on MILCON Overseas A-E Contracts

PART 225—FOREIGN ACQUISITION

% %k %k Kk &

SUBPART 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PERCHASES[ACQUISITION]

225.7004 Reserveds {Restriction on machine tools and powered and non-powered valves deleted by
96-D023} [Restriction on overseas architect-engineer services.

For restriction on award to foreign firms of architect-engineer contracts to be performed in
Japan, any NATO member country, or in countries bordering the Arabian Gulf, see 236.602-70.]

% & %k %k %

PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

% %k %k % %

SUBPART 236.6—ARCHITECT-ENGINEER SERVICES

* %k %k k &

236.602 Selection of firms for architect-engineer contracts.

* % % %k %

236.602-70  Restriction on award of overseas A-E contracts to foreign firms.

[In accordance with Section 111 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, architect-engineer contracts funded by military construction that
are estimated to exceed $500,000 and are to be performed in Japan, any NATO member country, or

in countries bordering the Arabian Gulf shall be awarded only to United States firms or to joint
ventures of United States and host nation firms.

% %k Kk % %

236.609-70 Optionforsupervision-and-inspection-services|Additional provisions and clauses).

(a)[(1)] Use the clause at 252.236-7009, Option for Supervision and Inspection Services, in
solicitations and contracts for A-E services when—

(#[i]) The contract will be fixed price; and
(2[ii]) Supervision and inspection services by the A-E may be required during construction.

(®[2]) Include the scope of such services in Appendix A of the contract.



[(b) Use the provision 252.236-70YY, Overseas Architect-Engineer Services - Restriction to United
States Firms, in architect-engineer contracts that are estimated to exceed $500,000 and are to be
performed in Japan, any NATO member country, or in countries bordering the Arabian Gulf.]

* k %k k %

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* k k k &

[252.236-70YY Overseas Architect-Engineer Services - Restriction to United States Firms.
As prescribed in 236. 609-70(b), use the following provision:

OVERSEAS ARCHITECT-ENGINEER SERVICES - RESTRICTION TO
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States
that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Restriction. Military construction appropriations acts restrict award of this contract to a
United States firm or a joint venture of United States and host nation firms.

(¢) Status. The offeror confirms, by submission of this offer, that it is a United States firm or a joint
venture of United States firms and host nation firms.

(End of provision)]




Pub. L. 104-32 (FY 96 Military Construction Appropriations Act)

SEC. 111. None of the funds appropriated in Military Construction
Appropriations Acts may be obligated for architect and engineer
contracts estimated by the Government to exceed $500,000 for
projects to be accomplished in Japan, in any NATO member country,
or in countries bordering the Arabian Gulf, unless such contracts
are awarded to United States firms or United States firms in joint
venture with host nation firms.

SEC. 112. None of the funds appropriated in Military Construction
Appropriations Acts for military construction in the United States
territories and possessions in the Pacific and on Kwajalein Atoll,
or in countries bordering the Arabian Gulf, may be used to award
any contract estimated by the Government to exceed $1,000,000 to a
foreign contractor: [Italic->] Provided, [<-Italic] That this
section shall not be applicable to contract awards for which the
lowest responsive and responsible bid of a United States contractor
exceeds the lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum.
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stated that "To construct these facilities, the Department of Defense needs a construction
capability that is dependable, technically proficient, and responsive to United States requirements
and interests. Only United States firms, using United States citizens in key supervisory
positions, which are not susceptible to influence or pressures from foreign governments can meet
this need in this area of the world".

AGC is in strong agreement with the arguments in Deputy Assistant Secretary Fliakas'
letter in favor of using only U.S. contractors on military construction projects in the Indian
Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf
Preference which would open bidding on such projects to foreign firms.

AGC respectfully requests that AGC's views on this matter be considered in the
implementation of Section 112 of the FY 97 Military Construction Appropriations Act.

Thank you for your consideration.

Smcerely

Terry M. Chamberlain
Director
International Construction Division

Attachment
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ronorable Gary W, Hart
Cazirman, Subcommittee on Milites
Constrac»ion and Stockpiles
Committee on Armzd Services
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Tne Senate and House reports on the Fiscal Year 1981 Military Construction
JAuthorization Bill noted various probleiss encountered by the United States
construction industry relative to construction in the Indian Ocean/Persian
Gulfl region. :

Tne Department of Defense is.also awvare of these conditions and shares the
concerns of the committees in this regard. Because the national interests

of the Unlted States are so inextricably linked to the volatile and unstable
Indian Ocean/Persian Gulf region, extensive construction of local operational
Tacilities is needed to support the Rapld Deployment Force concept and to
improve the operationzl readiness levels of our forces in the area. To con-
struct these facilities, the Department of Defense needs a construction capa-
bility that is dependable, techniczlly proficient, and responsive to United
States requirements and interests. Only United States firms, using United
States citizens in key supervisory positions, which are not susceptible to

influence or pressures I‘rom foreipgn goverrments can meet this need in this
area of the world.

Accordingly, the Department of Defense has developed a construction policy
which provides for preference to United States firms to ensure and maintain
an American construction capability in the Indian Ocean/Persian Gulf area.
The policy which will be implemented by our construction agents is provided
as an enclosure. We believe that this policy meets the needs of the Depart-
ment of Defense with respect to construction in the Indian Ocean/Persian Gulf
area and also addresses the concermns of the Congressional camnittees. &
Jetter similar to this is also being furnished to the Chairman. of the Subcom-
. mittee on Installations and Facilities, Committee on Arm=d Services House
. of Representatives .

. Sincerely,

Signed

Ferry J. Fliakas
Deputy Assistant Secretary of Defense
: (Installations and Housing)
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1% principal place of business within the United States and must ercloy
United States citizens in Viey supervisory pocitions. Acsistance as adrd-
priate should be solicites from participating host riztions in sereening
the credentials of any irmlved foreion firms., Tne normal rejuiremsnis
for bid and performance bonds should be utilized and other nonconflicting
standard contracting procsdures focllewed. :

o,
#re o

_ : Ferry J. Fliakas
Deputy Assistant Secretary of Defense
(Installations and Housing)

|\ S,



Largest seas
jlame Area*
fiem?) {sg i}
Coral Sea 4791000 1850200
Arabian Sea 3863000 1492000
§ China (Nan) Sea 3685000 1423000
Mediterranean Sea 2516000 - §71000
Bering Sea 2304000 850000
Bay of Bengal 2172000 £35000
$ea of Okbotsk 15%0000 6314000
Gulf of Mexico 1543000 586,000
Gulf of Guinea 1533000 592000
Barents Sea 1405000 242000
Mo ian Sea 1383000 834000
Gulf of Alaska 1327000 12000
Hudson Bay 1232000 476000
Greenland Sea 1205000 465000
Asafura Sea 1037000 400000
Philippine Sea 1036000 400000
Sea of Japan 978 000 378000
E Siberian Sea 901000 348000
Eara Sea - 883000 341000
EChina Sea 664000 256000
Andaman Sea 365000 218000
North Sea 320000 201000
Black Sea 808 000 186000
Bed Sea 453000 175000
Baltic Sea 414000 160000
™ Arzbian/Persian Gulf 238000 92200
Gulf of §t Lawrence 238300 92000
Oceans are excluded.

4reas are rounded to nearest 1000 km?fsq ;i
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SAUDI ARABIA

i AN i i i s AL :
iocal name Al‘Arsblyah asSe'Bdiyah (Amabic)
Timezons GMT3

Ares 2331000 km?/899 766 sq mi

Population total (1592e) 15267000

$tatus Kingdom

Capital Riyadh (ArRiyad)

Language Arabic (official) _

Ethnle groups Arab (90%), Afro-Asian (10%)

feligions Muslim (Sunni 85%. Shitite 15%) small
Christian minority

physical festures Comprises fourfifths of the Arabian

insula. Red Sea coastal plain bounded E by moun-

tains; highlands in SW contain Jebel Abha, Saudi Arabia’s
highest peak, 3133m[10278 ft; Arabian peninsulz slopes
gently N and E towards ofbrich Al Hasa plain on the
Arabian Gulf. interior comprises two extensive areas of
“3503 desert, the An Nafud (N)and Rub' a-Khali (the Great
andy Desert] (S): salt flats numerous in E lowlands.
Large network of wadis drains NE. 95% of land is arid or
semi-arid desert.

Climate Hot, dry climate; average temperatures 21°C
{N}. 26°C (8, rise to 50°C in the interior: night frosts com-
mon in N and highlands. Red Sea coast hot and humid;
gverage annual temperatures 34°C (an), }3'C {ul) in
Riyadh; average ancual rainfall 100 mmiM in.

Currency 1 Ssudi Arabian Riyal (SAR. SRls) « 100
balalah

Bcomomy Of discovered in 1930s; now theworld's Jead-
ing oil exporter (reserves account for £25% of world's
imown supply). Rapidly-deweloping construction indus-
fry. large areas opened up for cultivation in 1980s;
agriculture; wheat, dates, livestock. Pilgrimage trade.

GOP (1529} $79 bn, per caplita 84800

History Famed as the birthplace of Islam. 2 centre of
pﬂgﬁmagemmeholydduofumuedim.md]edda.

Fooie g
o ARABIAN]
. BEA -

eo o BEA
=T

FTHIOPIA

bdodern state founded by o Saud who by 1532 unlted
the four tribal provinces of Hejaz (NW), Asir (W), Najd
{C). and Al Hasa (E); governed as an absolute monarcly
based on Islamic law and Arab Bedouin tradition. King
{official title: Custodian of the Two Holy Mosques (Mecca
gnd Medina)) is Head of State and Prime Minister, assisted
by a Council of Ministers; there is o parlizment. Royal
decree, 1992, provided for the creation of a é0member
Consultative Council to be appointed every 4 years.

Head of State/Government (Monarch)

ARl s
ALY P
n

TSy T
‘UNITED ARAB EMIRATES -7 -~

: i‘.;,;. B ot i s

| Local name Iriihid aHmirat al'Arablyah
! Timesone GMT+4

Ared 83600 km?f32300 sg mi

Populstion total {1992¢)1990000
$tatus Federation of sutonomous emirates
Date of independence 1971

Capital Abu Dhabi

Languages Arabic (official), English, Farsi, Urdy, and
Hindi also spolen

m‘cm Emirian (19%). other Arad (23%). § Asian

Religions Muslim Sunni 80%, Shitite 16%), Christian
{4%), small Hindu minority
Physical features Seven states in BC Arabian penin-
sula on § shore (Trucial Coast} of the Ambian Guif. Al
Pujairah has a coastline along the Gulf of Oman. Salt
marsbes predominate on coast. Barren desert and gravel
plain inland. Hajar Mis in Al Rujairah rise &0 ower
1000 m3000RAME
Climate Hot, dry desert climate, exiveme summer tem-
peratures exceeding 40°C and limited rainfall; frequent
sandstorms. Average nnbual temperatures 23°C (Jan),
42°C(jul) in Dubai; average annual rainfall 60 mum/2.4 in.
Curvency 1United Arab Emirates Dirham (DH) = 100 fils
Based on of) and gas (main producers, Abu

. Dhabi, Dubai). Important commercial and trading cen-

tre. Saline water supplies bave restricted agriculture to
oases and irrigated walleys of Hajar M. Vegetables,
. Touri

UNITED.-ARAB

BMIRATRS - CBAN
§ o ol Cuodermin -
PSR s
GDP (199) $27.3 bo, per capita $12160
Originally peopled by sesfaring tibes. oo
verted o hlam in 7th-<; Mecca congquered by powerful
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stated that "To construct these facilities, the Department of Defense needs a construction
capability that is dependable, technically proficient, and responsive to United States requirements
and interests. Only United States firms, using United States citizens in key supervisory
positions, which are not susceptible to influence or pressures from foreign governments can meet
this need in this area of the world".

AGC is in strong agreement with the arguments in Deputy Assistant Secretary Fliakas'
letter in favor of using only U.S. contractors on military construction projects in the Indian
Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf
Preference which would open bidding on such projects to foreign firms.

AGC respectfully requests that AGC's views on this matter be considered in the
implementation of Section 112 of the FY 97 Military Construction Appropriations Act.

Thank you for your consideration.

Smcerely

Terry M. Chamberlain
Director
International Construction Division

Attachment
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ronorable Gary W, Hart
Cheirman, Subcommittee on Militer;
Constr -.lCuiO"l and Stockpiles
Committee ori Arm=d Services
United States Senate
Washington, D.C. 20510

Dear Mr. Chalrman:

The Senate and Ho{zse reports on the Fiscal Year 1981 Military Construction
JAuthorization Bill noted various problems encountered by the United States

construction industry relative to construction in the Indian Ocean/'Persian
Gulf region. _

The Departnent of Defense is.also aware of these conditions and shares the
concerns of the committees in this regerd. Because the national interests
of the United States are so inextricably linked to the volatile and unstable
Indian Ocean/Persian Gulf reglon, extensive construction of local operational
facilities is needed to support the Rapld Deployment Force concept and to
irprove the operationzl readiness levels of our forces in the area. To con-
struct these facllities, the Department of Defense needs a construction capa-
bility that is dependable, technically proficient, and responsive to United
States requirements and interests. Only United States firms, using United
States citizens in key supervisory positions, which are not susceptible to

influence or pressures I‘rom foreign govermments can neet 'c.his reed in this
area of the world.

Accordingly, the Department of Defense has developed a construction policy
which provides for preference to United States firms to ensure and maintain
an Arerican construction capability in the Indian Ocean/Persian Gulf area.
The policy which will be implemented by our construction agents is provided
as an enclosure. We believe that this policy meets the needs of the Depart-
ment of Defense with respect o construsztion in the Indian Ocean/Persian Gulf
area and also addresses the concerms of the Congressional comnittees. A
letter similar to this is also being firnished to the Chairman.of the Subcan-
. mittee on Installations and Facilities, Camnittee on Armed Services House
. of Repr-esentatives.

. Sincerely,
Signed
Ferry J. Fliskas
Deputy Assistant Secretary of Defense
: (Insta_'llations and Housing)

Inelosure
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mmmma ASSISTANT SECRETARY OF THE ARMY (IL&FM)
ASSISTANI‘SECRETARXOF’J}IENAVY (MRASLL)

SUBJECT: chstmct:&a in the Indian Ocean/Persian Gulf

The mtersts of the United States are inextricably linked to the Indian Oceary/
Persian Gulf region. In furtherance of these Interests, Congressional militery
canstruction acts’ authorized and appropriated funds fcm construction of extensive
facilities in the area. Instability in the region and lack of a local construc-
tion capability requires that the United States eonstruction industry must be
gble to carry out this construction imr support of the Rapld Deployment Force
concept and to improve the operaticnal readir®ss of our forces in the region.

In order to ensure a viable, responsive o] dependable construction capsbility,
& DoD policy that provides preference to United States firms will be implemented.
This poliey will apply to all general construction prime contracts of an estime-

- ted value greater than $5 million. It will not include dredging contracts which

specinlized work will be awarded in accordance.with the provisions of the

: Fiscal Year 1981 Military Construction Appropriation Act (PL 96-436).

The preference policy should be implemented in accordance with the following
Procedure: Construction agents will assess the adequacy o potentlal competi-
tion among United States firms, by 60-day advance publication in the Camerce
Business Daily soliciting e:q:ressicns of interest by the United States canstruc-
tion industry. The final judgment as to the adequacy of campetition will be
left to the construction agent. If campetition 1s not deemed adequate, the
contract will be opened to intermational competition. If competition is ade-
quate, the competition and award will be limited to United States firms. If
necessary to accammodate govermment to goverrment agreements, the procedure
will be expanded to permit or require appropriate host country participation.
Thus, in Diego Garcia, for example, competition (except for dredging discussed
gbove) will be Jj.mited to consortia composed of a firm or firms of United States
erigin and a2 United Kingdom firm or firms. In Oman, "maximm practicable™ use
mist be made of Omani contractors, either as joint venture partners or sub-
contractors. The specific detalls of implementing such goverrment to govern-
ment agreements will be left to the discretion of the constructim a@n‘cs for
resolution on a case by case basis.

In carrying out this policy, construction agents are cautioned to be alert to
the possibility of firms which might be formed to exploit the policy. Any
firm claiming the benefits of this American preference provision must have



2

15% principal place of business
United States citizens in 1-; g
priate shoald be solicite_ ;Puﬂ p54

[ =

ited States and must encloy
Y I ions. Assistance as ggre-
pa:ing host niztions in sv.eening

m fizms. Tne normel rejuiremsnts
for bid and performance b:.as sh:dlo b° utilized and other nonconflicting
standard contracting procsdures fcllowed.,

e, L.
boolngiim

Ferry J. Fliakas
Deputj Assistant Secretary of Defense
(Installations and Housing)



" Largest seas

Nosme hrect
) Emy
Coral Sea 4791000 1830200
Arabian Sea 3663000 1452000
§ China (Nan) Ses 3685000 1423000
Mediterranean Sea 2516000 - 971000
Bering Sea 2304000 8950000
Bay of Bengal 2172000 839000
$ea of Okhotsk 1550000 614000
Gulf of Mexico 1543000 §86000
Gulf of Guinea 1533000 592000
Barents Sea 1405000 $42000
Norwegian Sea 1383000 834000
Gulf of Alaska 1327000 $12000
Hudson Bay 1232000 476000
Greenland Sea 1205000 465000
Arafura Sea 1037000 400000
Philippine Sea 1036000 400000
$ea of Japan 978000 378000
E Siberian Sea 901000 348000
Kara Sea - 833000 341000
E China Sea 664 000 256000
Andaman Sea 365000 218000
North Sea 820000 201000
Black Sea $08000 196000
Bed Sea 453000 175000
\llltitsea 414000 160000
Arabian/Persian Guif 238000 92200
Gulf of St Lawrence 238300 52000
Oceans are excluded.

“Areas are rounded to nearest 1000 kmn3fsq mi.
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SAUDI ARABIA
iocnl pame Al‘Arablyah as-Sa¥idlyah (Arabic)
fimezone GMT+3
Area 2331000 km?/895 766 sg mi
population total (1992e) 15267000
gtatus Kingdom
Capital Riyadh (ArRiyhd)
fanguage Arabic (official)
Ethnic groups Arab (S0%), Afro-Asian (10%)
Beligiors Muslim {Sunni 85%, Shi'fe 15%), emall
Christian minority
Physical features Comprises fourdifths of the Arabian
insula. Red Sea coastal plain bounded E by moun-
tains; highlands in SW contain Jebel Abha, Saudi Arabia’s
highest peak, 3133m[10279 ft; Arabian peninsula slopes
gently N and E towards oflrich Al Hasa plain oo the
Arabian Gulf: interior comprises two extensive avess of
“3ind desert the An Nafud {N)and Rub’ abKhali (the Great
Sandy Desert) (5): salt flats numerous in E lowlands.
Large network of wadis drains NE. 95% of land ls arid or
gemi-arid desert.
Climate Hot. dry climate; average temperatures 21°C
N} 26°C(S), rise t0 50°C in the interior; night frosts com-
mon in N and highlands. Red Sea coast hot and humid;
sverage sannual temperatures 14°C (fan), 33°C (ul} in
Biyadh; average annual rainfall 100 mmi4 in.
Curency 1 Saudi Arabiap Riyal (SAR, SRls) » 300
balalah

Sconomy Ofl discovered in 1930s; now the world's Jead-
ing oil exporter (reserves account for £25% of world's
mown supply). Rapidly-developing construction indus-
ory. large areas opened up for cultivation in 1980s;
sgriculture; wheat, dates, livestock. Pilgrimage trade.

GDP (1989) §79 bo. per capita $4800

History Famed as the birthplace of islam. & centre of
pilgrimage to the holy cities of Mecca, Medina, and Jedda.

O adies o

'UNITED ARAB E

AIRATES
Local name Jttihad alimirat al‘Arablyah
Tinezone GMT+4
Area 83600 km3[32300 sq mi
population totel (1992¢) 1990000
§tatus Federation of autonomous emirates
Date of independence 1971
Capital Abu Dhabi

Lenguages Arabic {official), English, Fersi, Urdu, and
Hindi also spoken

mﬁ:m Emirian (19%), other Arab (23%), § Asian
Religions Muskim (Sunni 80%, Shitte 16%). Christisn
(%), small Hindu minority

Physlcal features Seven states in BC Arabian penin-
sula on § shore {Trucial Coast) of i Al
Fujairah has 2 ecastline along the Gulf of Oman. Salt
marshes predominate on coast. Barren desert and grave]
plain inland. Hgjar Mis in Al Fujairab rise ® ower
1000 mBOOORIRE

Climate Hot. dry desert climate, extreme summer teto-
peratures exceeding 40°C and limited rainfall; frequent
sandstorms. Average annual temperatures 23°C (jan),
42°C{jul) in Dubai; sverage annual rainfall 60 mmf24 in.

Currency 1 United Arab Emirates Dirham (DH) = 100 fils
Based on ofl and gas {main producers, Abu

. Dhabi, Dubai). knportant commercial and trading cen-

tre. Saline water supplies have restricted agricuiture to

57
=

Modern state founded by Fon Saud who by 1932 united
the four tribal provinces of Hejaz {(NW), Asir §W), Najd
{C). and Al Hasa (E); governed as an sbsolute monarciy
based on lslamic law and Arab Bedouin tradition. King
{official title: Custodian of the Two Holy Mosgues (Mecca
and Medina))is Head of State and Prime Ministex, assisted
by a Council of Ministers; there is no parliament. Royal
decree, 1992, provided for the creation of a 60-member
Consultative Council to be appointed every 4 years.
Head of $tate/Government (Monarch)

Family name: Al-Saud

1882 Fahd ibn Abdul Aziz

L4 UNITED-ARAB
BMIRATES

: m“mwn .-.'----
8 fhor Faitan SAUDE ARARIA LY

e coustal porl
819-20 and exacted 2 pledge to renounce piracy in the
Geners! Treaty, 1820; became known a3 Trucial Cosst
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DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction Contracts

PART 225—FOREIGN ACQUISITION

* Kk Kk Hh

SUBPART 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of Subpart.

(a) This subpart contains restriction on the acquisition of foreign
products [and sexrvices], imposed by bBeB[Defense] Appropriations and
Authorization Acts and other statutes. Refer to the Aflalcts to
verify current applicability of the restrictions.

L T I

225.7003 Reserved-[Restriction on overseas military construction.

For restriction on award to foreign firms of military construction
contracts to be performed in the United States territories and
possessions in the Pacific and on Kwajalein Atoll or in countries
bordering the Arabian Gulf, see 236.274(b) .]

* k Kk Kk *
PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS
SUBPART 236.1—GENERAL

236.102 Definitions.

* & Kk * *

\”‘[(4) “United States firm,” as used in this Part, means a firm

incorporated in the United States that complies with the following:

{i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in
the United States for a minimum of two years {(if required), has filed
state and federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and

{iii) The firm employs United States citizens in key management
positions.]

* ok ok A ok



SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTIION

* ok ok ok ok

236.274 Construction in foreign countries.

[(a)]When a technical working agreement with a foreign government is required for a construction
contract—

(a[1]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering
Command to participate in the negotiations.

(b[2]) The agreement should, as feasible and where not otherwise provided for in other agreements,
cover all elements necessary for the construction that are required by laws, regulations, and
customs of the United States and the foreign government, including—

(#]i]) Acquisition of all necessary rights;
(2]ii]) Expeditious, duty-free importation of labor, material, and equipment;
(3liii]) Payment of taxes applicable to contractors, personnel, materials, and equipment;

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United
States, the host country, and other countries;

(53{v]) Provision of utility services;
(6[vi]) Disposition of surplus materials and equipment;
(#}vii]) Handling of claims and litigation; and

(8]viii]) Resolution of any other foreseeable problems which can appropriately be included in
the agreement.

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest
responsive and responsible bid of a foreign contractor by more than 20 percent.

* %k k kK

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

* %k Kk k %

[(¢) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in
countries bordering the Arabian Gulf.]



* % K & X

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

% %k % & &

[252.236-70XX Overseas Military Construction - Preference for United States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION - PREFERENCE FOR
UNITED STATES FIRMS (DATE)

(a) Definition. :
“United States firm,” as used in this provision, means a firm incorporated in the United States
that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated
by adding 20 percent to the offer.]

(c) Status. The offeror shall check the appropriate box. The offeror is, is not a United
States firm.

(End of provision)}
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SEC. 1l1z2. 1e of the funds appropriated i ilitary Construction
Appropriatioc... Acts for military construction in the United States
territories and possessions in the Pacific and on Kwajalein Atoll,
or in countries bordering the Arabian Gulf, may be used to award
any contract estimated by the Government to exceed 51,000,000 to a
foreign contractor: [Italic~>] Provided, [<~Italic] That this
section shall not be applicable to contract awards for which the

lowest responsive and responsible bid of a United States contractor
exceeds the lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum.

SEC. 113. The Secretary of Defense is to inform the appropriate
Committees of Congress, including the Committees on Appropriations,
of the plans and scope of any proposed military exercise involving
United States personnel thirty days prior to its occurring, if
amounts expended for construction, either temporary or permanent,
are anticipated to exceed $100,000.

SEC. 114. Not more than 20 per centum of the appropriations in
Military Construction Appropriations Acts which are limited for
obligation during the current fiscal year shall be obligated during
the last two months of the fiscal year.

{(TRANSFER OF FUNDS)

SEC. 115. Funds appropriated to the Department of Defense for
construction in prior years shall be available for construction
authorized for each such military department by the authorizations
enacted into law during the current session of Congress.

SEC. 116. For military construction or family housing projects
that are being completed with funds otherwise expired or lapsed for
obligation, expired or lapsed funds may be used to pay the cost of
associated supervision, inspection, overhead, engineering and
design on those projects and on subsequent claims, if any.

SEC. 117. Notwithstanding any other provision of law, any funds
appropriated to a military department or defense agency for the
construction of military projects may be obligated for a military
construction project or contract, or for any portion of such a
project or contract, at any time before the end of the fourth
fiscal year after the fiscal year for which funds for such project
were appropriated if the funds obligated for such project (1) are
obligated from funds available for military construction projects,
and (2) do not exceed the amount appropriated for such project,
plus any amount by which the cost of such project is increased
pursuant to law.

(TRANSFER OF FUNDS)

SEC. 118. During the five-year period after appropriations
available to the Department of Defense for military construction
and family housing operation and maintenance and construction have
expired for obligation, upon a determination that such
appropriations will not be necessary for the liguidation of
obligations or for making authorized adjustments to such
appropriations for obligations incurred during the period of
availability of such appropriations, unobligated balances of such
appropriations may be transferred into the appropriation "Foreign
Currency Fluctuations, Construction, Defense' to be merged with and
to be availlable for the same time period and for the same purposes
as the appropriation to which transferred.

SEC. 119. The Secretary of Defense is to provide the Committees
on Appropriations of the Senate and the House of Representatives
with an annual report by February 15, containing details of the
specific actions proposed to be taken by the Department of Defense
during the current fiscal year to encourage other member nations of
the North Atlantic Treaty Organization, Japan, Korea, and United
States allies bordering the Arabian Gulf to assume a greater share
of the common defense burden of such nations and the United States.

A JOT=17¢






QOctober 21, 1986
CECC-C
MEMORANDUM FOR DIRECTOR, DAR COUNCIL

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas
Construction Contracts

I. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20
percent evaluation preference for United States firms on certain overseas MILCON
funded contracts.

Il. RECOMMENDATION: Revise the DFARS as shown at Tab A.

M. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations
Act prohlbits the use of funds appropriated under the Act for construction contracts
awarded to a foreign contractor and estimated by the Government to exceed
$1,000,000 for projects in the United States territories and possessions in the Pacific
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest
responsive and responsible bid of a United States contractor is exceeds the lowest
responsive and responsible bid of a foreign contractor by at least 20 percent.

IV. COLLATERALS:

Federal Register Notice: This rule would have a significant effect on competition
beyond agency internal operating procedures. Public comments concerning this
regulation should be invited through a Federal Reqister notice, in accordance with 41
U.S.C. 418b and FAR 1.301(b).

Regulatory Flexibility Act: A Regulatory Analysis is not required by the
Regulatory Flexibility Act (5 U.S.C. 601-611). This rule would not impose a new
burden on any small businesses.

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act (44
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on
10 or more offerors or contractors to submit, maintain, retain or disclose information.

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in
this report.

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE:
Laura K. Meeker, Chair

Enclosures



[236.275-70 Restrictions on award to foreign firms.

(a) The 1997 military construction appropriations act (Public Law 104-196, section
111) requires the award of a construction contract to a United States firm if --

[(1) the contract is funded by a military construction appropriations act;

[(2) Is for military construction (for example, military construction, family housing
construction, family housing operation and maintenance, or minor construction);

[(3) Is estimated to exceed $1,000,000; and

[(4) Will be performed in the United States territories and possessions in the
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and

[(5) The lowest responsive and responsible bid of a United States contractor
does not exceed the lowest responsive and responsible bid of a foreign contractor by
more than 20 percent.

(b) A United States firm must be incorporated in the United States and comply with
the following: (i) the corporate headquarters must be in the United States; (ii) the
firm must have filed corporate and employment tax returns in the United States for a
minimum of 2 years (if required), must have filed state and federal income tax returns
(if required) for 2 years, and must have paid any taxes due as a result of these
filings; and (iii) the firm must employ United States citizens in key management
positions. See decision of the Comptroller General Black Construction Corporation,

B-250647; B-250647.2; February 8, 1993, 93-1 CPD __. N
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October 21, 1996
CECC-C
MEMORANDUM FOR DIRECTOR, DAR COUNCIL

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas
Constructiqn Contracts

I. PROBLEM: The Military Construction Appropriations Act 1897 provides for a 20

percent evaluation preference for United States firms on certain overseas MILCON
funded contracts.

Il. RECOMMENDATION: Revise the DFARS as shown at Tab A.

. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations
Act prohibits the use of funds appropriated under the Act for construction contracts
awarded to a foreign contractor and estimated by the Government to exceed
$1,000,000 for projects in the United States territories and possessions in the Pacific
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest
responsive and responsible bid of a United States contractor is exceeds the lowest
responsive and responsible bid of a foreign contractor by at least 20 percent.

V. COLLATERALS:

Federal Register Natice: This rule would have a significant effect on competition
beyond agency internal operating procedures. Public comments concerning this
regulation should be invited through a Federal Reqister notice, in accordance with 41
U.S.C. 418b and FAR 1.301(b).

Regulatory Flexibility Act: A Regulatory Analysis is not required by the
Regulatory Flexibility Act (5 U.S.C. 601-611). This rule would not impose a new
burden on any small businesses.

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act (44
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on
10 or more offerors or contractors - to submit, maintain, retain or disclose information.

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in
this report.

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE:
Laura K. Meeker, Chair

Enclosures



[236.275-70 Restrictions on award to foreign firms.

(a) The 1997 military construction appropriations act (Public Law 104-196, section
111) requires the award of a construction contract to a United States firm if --

[(1) the contract is funded by a military construction appropriations act;

[(2) Is for military construction (for example, military construction, family housing
construction, family housing operation and maintenance, or minor construction);

[(3) Is estimated to exceed $1,000,000; and

[(4) Will be performed in the United States territories and possessions in the
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and

[(B) The lowest responsive and responsible bid of a United States contractor
does not exceed the lowest responsive and responsible bid of a foreign contractor by
more than 20 percent.

(b) A United States firm must be incorporated in the United States and comply with
the following: (i) the corporate headquarters must be in the United States; (ii) the
firm must have filed corporate and employment tax returns in the United States for a
minimum of 2 years (if required), must have filed state and federal income tax returns
(if required) for 2 years, and must have paid any taxes due as a result of these
filings; and (iii) the firm must employ United States citizens in key management
positions. See decision of the Comptroller General Black Construction Corporation,
B-250647; B-250647.2; February 8, 1993, 93-1 CPD .
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DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction Contracts

PART 225—FOREIGN ACQUISITION

* & * & *

SUBPART 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITIOCN]

225.7000 Scope of Subpart.

{a} This subpart contains restriction on the acquisition of foreign
products [and services], imposed by Beb[Defense] Appropriations and
Authorization Acts and other statutes. Refer to the A[alcts to
verify current applicability of the restrictions.

L I S

225.7003 Reserved-[Restriction on overseas military construction.

For restriction on award to foreign firms of military construction
contracts to be performed in the United States territories and
possessions in the Pacific and on Kwajalein Atoll or in countries
bordering the Arabian Gulf, see 236.274(b).]

* & * Kk *
PART 236—~CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS
SUBPART 236.1—GENERAL

236.102 Definitions.

* 4k Kk & %

[{4) *United States firm,” as used in this part, means a fizm
incorporated in the United States that complies with the following:

(i} The corporate headquarters are in the United States;

{(ii) The firm has filed corporate and employment tax returns in
the United States for a minimum of two years (if required), has filed
state and federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management
positions.]

* % * % *



SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* ok ok k% %

236.274 Construction in foreign countries.

[(a)]When a technical working agreement with a foreign government is required for a construction
contract—

(a]1]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering
Command to participate in the negotiations.

(B[2]) The agreement should, as feasible and where not otherwise provided for in other agreements,
cover all elements necessary for the construction that are required by laws, regulations, and
customs of the United States and the foreign government, including—

(i) Acquisition of all necessary rights;
(2[ii}) Expeditious, duty-free importation of labor, material, and equipment;
(3]iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment;

(4{iv]) Applicability of workers' compensation and other labor laws to citizens of the United
States, the host country, and other countries;

(5[v]) Provision of utility services;
(é[vi]) Disposition of surplus materials and equipment;
(#{vii]) Handling of claims and litigation; and

(8]viii]) Resolution of any other foreseeable problems which can appropriately be included in
the agreement.

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest
responsive and responsible bid of a foreign contractor by more than 20 percent.

* % % % %

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

%ok ok ok &

[(¢) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United
States Firms, in military construction contracts that are estimated te exceed $1,000,000 and are to be
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in
countries bordering the Arabian Gulf.}



* ok kK %k

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* ko ok ok

[252.236-70XX Overseas Military Construction - Preference for United States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION - PREFERENCE FOR
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States
that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated
by adding 20 percent to the offer.]

(c) Status. The offeror shall check the appropriate box. The offeror is, is not a United
States firm.

(End of provision)]






DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction Contracts
PART 225—FOREIGN ACQUISITION

* Kk * K *

SUBPART 225.70—-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of Subpart.

{a) This subpart contains restriction on the acquisition of foreign
products [and services], imposed by Beb[Defense] Appropriations and
Authorization Acts and other statutes. Refer to the A[a]lcts to
verify current applicability of the restrictions.

* ok ok K ok

225.7003 Reserved-[Restriction on overseas military construction.
For restriction on award to foreign firms of military construction

contracts to be performed in the United States territories and

possessions in the Pacific and on Kwajalein Atoll or in countries

bordering the Arabian Gulf, see 236.274(h) .]
Py

s

 * * * %

PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS
SUBPART 236.1—GENERAL

236.102 Definitions.

 * & Kk K

[(4) “United States firm,” as used in this Part, means a firm
incorporated in the United States that complies with the following:

(i) The corporate headguarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in
the United States for a minimum of two years (if required), has filed
state and federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management
positions.]

* * % Kk Kk



SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTIION

LS I A

236.274 Construction in foreign countries.

y[(,a)] When a technical working agreement with a foreign government is required for a construction
contract—
Vi
/ (aJX]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering
Command to participate in the negotiations.

NS
o /[Z])T“he agreement should, as feasible and where not otherwise provided for in other agreements,
cover all elements necessary for the construction that are required by laws, regulations, and
customs of the United States and the foreign government, including—

(#[i}) Acquisition of all necessary rights;
(2[ii]) Expeditious, duty-free importation of labor, material, and equipment;
(3[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment;

(4{iv]) Applicability of workers' compensation and other labor laws to citizens of the United
States, the host country, and other countries;

(5[v]) Provision of utility services;
(6[vi]) Disposition of surplus materials and equipment;
(#]vii]) Handling of claims and litigation; and

(8]viii]) Resolution of any other foreseeable problems which can appropriately be included in
the agreement.

&1
- [(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest
responsive and responsible bid of a foreign contractor by more than 20 percent.

* khk k k%

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

* Kk h k%

[(c) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in
countries bordering the Arabian Gulf.]



K ok Kk kK%

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* & & Kk X

[252.236-70XX Overseas Military Construction - Preference for United States Firms.
As presceribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION - PREFERENCE FOR
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States

that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated
by adding 20 percent to the offer.]

(¢) Status. The offeror shall check the appropriate box. The offeror is, is not a United
States firm.

(End of provision)]
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SEC. 112. ae of the funds appropriated in ..ilitary Construction
Appropriations Acts for military construction in the United States
territories and possessions in the Pacific and on Kwajalein Atoll,
or in countries bordering the Arabian Gulf, may be used to award
any contract estimated by the Government to exceed $1,000,000 to a
foreign contractor: [Italic~>] Provided, [<-Italic] That this
section shall not be applicable to contract awards for which the

lowest responsive and responsible bid of a United States contractor
exceeds the lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum.

SEC. 113. The Secretary of Defense is to inform the appropriate
Committees of Congress, including the Committees on Appropriations,
cf the plans and scope of any proposed military exercise involving
United States personnel thirty days prior to its occurring, if
amounts expended for construction, either temporary or permanent,
are anticipated to exceed $100,000.

SEC. 114. Not more than 20 per centum of the appropriations in
Military Construction Appropriations Acts which are limited for
obligation during the current fiscal year shall be obligated during
the last two months of the fiscal year.

(TRANSFER OF FUNDS)

SEC. 115. Funds appropriated to the Department of Defense for
construction in prior years shall be available for construction
authorized for each such military department by the authorizations
enacted into law during the current session of Congress.

SEC. 116. For military construction or family housing projects
that are being completed with funds otherwise expired or lapsed for
obligation, expired or lapsed funds may be used to pay the cost of
associated supervision, inspection, overhead, engineering and
design on those projects and on subsequent claims, if any.

SEC. 117. Notwithstanding any other provision of law, any funds
appropriated to a military department or defense agency for the
construction of military projects may be obligated for a military
construction project or contract, or for any portion of such a
project or contract, at any time before the end of the fourth
fiscal year after the fiscal year for which funds for such project
were appropriated if the funds obligated for such project (1) are
obligated from funds available for military construction projects,
and {(2) do not exceed the amount appropriated for such project,
plus any amount by which the cost of such project is increased
pursuant to law.

(TRANSFER OF FUNDS)

SEC. 118. During the five-year period after appropriations
available to the Department of Defense for military construction
and family housing operation and maintenance and construction have
expired for obligation, upon a determination that such
appropriations will not be necessary for the liquidation of
obligations or for making authorized adjustments to such
appropriations for obligations incurred during the period of
availability of such appropriations, unobligated balances of such
appropriations may be transferred into the appropriation “Foreign
Currency Fluctuations, Construction, Defense' to be merged with and
to be available for the same time period and for the same purposes
as the appropriation to which transferred.

SEC. 119. The Secretary of Defense is to provide the Committees
on Appropriations of the Senate and the House of Representatives
with an annual report by February 15, containing details of the
specific actions proposed to be taken by the Department of Defense
during the current fiscal year to encourage other member nations of
the North Atlantic Treaty Organization, Japan, Xorea, and United
States allies bordering the Arabian Gulf to assume a greater share
of the common defense burden of such nations and the United States.
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October 21, 1996
CECC-C
MEMORANDUM FOR DIRECTOR, DAR COUNCIL

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas
Construction Contracts

[. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20
percent evaluation preference for United States firms on certain overseas MILCON
funded contracts.

[I. RECOMMENDATION: Revise the DFARS as shown at Tab A.

ill. DISCUSSION: Section 112 of the 1997 DoD Military Construction Appropriations
Act prohlbits the use of funds appropriated under the Act for construction contracts
awarded to a foreign contractor and estimated by the Government to exceed
$1,000,000 for projects in the United States territories and possessions in the Pacific
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, unless the lowest
responsive and responsible bid of a United States contractor is exceeds the lowest
responsive and responsible bid of a foreign contractor by at least 20 percent.

V. COLLATERALS:

Federal Register Notice: This rule would have a significant effect on competition
beyond agency internal operating procedures. Public comments concerning this
regulation should be invited through a Federal Reqister notice, in accordance with 41
U.S.C. 418b and FAR 1.301(b).

Requlatory Flexibility Act: A Regulatory Analysis is not required by the
Regulatory Flexibility Act (5 U.S.C. 601-611). This rule would not impose a new
burden on any small businesses.

Paperwork_Reduction Act: The provisions of the Paperwork Reduction Act (44
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on
10 or more offerors or contractors to submit, maintain, retain or disclose information.

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in
this report.

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE:
Laura K. Meeker, Chair

Enclosures
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[236.275-70 Restrictions on award to foreign firms.

(a) The 1997 military construction appropriations act (Public Law 104-196, section
114) requires the award of a construction contract to a United States firm if --

[(1) the contract is funded by a military construction appropriations act;

[(2) Is for military construction (for example, military construction, family housing
construction, family housing operation and maintenance, or minor construction);

[(3) Is estimated to exceed $1,000,000; and

[(4) Will be performed in the United States territories and possessions in the
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and

[(5) The lowest responsive and responsible bid of a United States contractor
does not exceed the lowest responsive and responsible bid of a foreign contractor by

ﬁLmore than 20 percent.

(b) A United States firm must be incorporated in the United States and comply with

the following: (i) the corporate headquarters must be in the United States; (ii) the

firm must have filed corporate and employment tax returns in the United States for a
minimum of 2 years (if required), must have filed state and federal income tax returns
(if required) for 2 years, and must have paid any taxes due as a result of these

filings; and (iii) the firm must employ United States citizens in key management
positions. See-decision of the Comptroller General Black Construction-Corparation,
B-250647; B-250647.2; February 8, 1993,93-1CcPO ___ . =~ \
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October 21, 1996
CECC-C
MEMORANDUM FOR DIRECTOR, DAR COUNCIL

SUBJECT: DFARS Case 96-D328, Preference for U.S. Firms on MILCON Overseas
Construction Contracts

. PROBLEM: The Military Construction Appropriations Act 1997 provides for a 20
percent evaluation preference for United States firms on certain overseas MILCON
funded contracts.

II. RECOMMENDATION: Revise the DFARS as shown at Tab A.

. DISCUSSION: Section 112 of the 1897 DoD Military Construction Appropriations
Act prohibits the use of funds appropriated under the Act for construction contracts
awarded to a foreign contractor and estimated by the Government to exceed
$1,000,000 for projects in the United States territories and possessions in the Pacific
and on Kwajalein Atoll or in countries bordering the Arabian Gulf, uniess the lowest
responsive and responsible bid of a United States contractor is exceeds the lowest
responsive and responsible bid of a foreign contractor by at least 20 percent.

V. COLLATERALS:

Federal Reqister Notice: This rule would have a significant effect on competition
beyond agency internal operating procedures. Public comments concerning this
regulation should be invited through a Federal Register notice, in accordance with 41
U.S.C. 418b and FAR 1.301(b).

Regulatory Flexibility Act: A Regulatory Analysis is not required by the
Regulatory Flexibility Act (5 U.S.C. 601-611). This rule would not impose a new
burden on any small businesses.

Paperwork Reduction Act: The provisions of the Paperwork Reduction Act (44
U.S.C. 3501, et seq.) do not apply. This rule would not impose a new requirement on
10 or more offerors or contractors to submit, maintain, retain or disclose information.

V. COORDINATION: The Army, Navy, Air Force and DoD members concur in
this report.

FOR THE CONSTRUCTION, A-E AND BONDS COMMITTEE:
Laura K. Meeker, Chair

Enclosures



[236.275-70 Restrictions on award to foreign firms.

(a) The 1997 military construction appropriations act (Public Law 104-196, section
111) requires the award of a construction contract to a United States firm if --

[(1) the contract is funded by a military construction appropriations act;

[(2) Is for military construction (for example, military construction, family housing
construction, family housing operation and maintenance, or minor construction);

[(3) Is estimated to exceed $1,000,000; and

[(4) Will be performed in the United States territories and possessions in the
Pacific and on Kwajalein Atoll or in countries bordering the Arabian Gulf; and

[(5) The lowest responsive and responsible bid of a United States contractor
does not exceed the lowest responsive and responsible bid of a foreign contractor by
more than 20 percent.

(b) A United States firm must be incorporated in the United States and comply with
the following: (i) the corporate headquarters must be in the United States; (ii) the
firm must have filed corporate and employment tax returns in the United States for a
minimum of 2 years (if required), must have filed state and federal income tax returns
(if required) for 2 years, and must have paid any taxes due as a result of these

filings; and (iii) the firm must employ United States citizens in key management ~
positions. See decision of the Comptroller General Black Construction Corporation,
B-250647; B-250647.2; February 8, 1993, 93-1 CPD .

Tab A






DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction Contracts

PART 225-—-FOREIGN ACQUISITION

k & % k *

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of Subpart.

(a) This subpart contains restriction on the acquisition of foreign
products [and services], imposed by beb[Defense] Appropriations and
Authorization Acts and other statutes. Refer to the Alalcts to
verify current applicability of the restrictions.

* A ok ok ok

225.7003 Reserved-[Restriction on overseas military construction.

For restriction on award to foreign firms of military construction
contracts to be performed in the United States territories and
possessions in the Pacific and on Kwajalein Atecll or in countries
bordering the Arabian Gulf, see 236.274(b).]

* * k * k
PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS
SUBPART 236.1—GENERAL

236.102 Definitions.

k k& Kk K *

[(4) “United States firm,” as used in this part, means a firm
incorporated in the United States that complies with the following:

(i) The corporate headquarters are in the United States;

{(ii} The firm has filed corporate and employment tax returns in
the United States for a minimum of two yvears (if required), has filed
state and federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management
positions.]

¥ ¥ ¥ ¥ *



SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* ok % Kk %

236.274 Construction in foreign countries.

[(a)]When a technical working agreement with a foreign government is required for a construction
contract—

(a[1]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering
Command to participate in the negotiations.

(B]2]) The agreement should, as feasible and where not otherwise provided for in other agreements,
cover all elements necessary for the construction that are required by laws, regulations, and
customs of the United States and the foreign government, including—

(Hi]) Acquisition of all necessary rights;
(2[ii]) Expeditious, duty-free importation of labor, material, and equipment;
(3]iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment;

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United
States, the host country, and other countries;

(3]v]) Provision of utility services;
(6]vi]) Disposition of surplus materials and equipment;
(#]vii]) Handling of claims and litigation; and

(8]viii]) Resolution of any other foreseeable problems which can appropriately be included in
the agreement.

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest
responsive and responsible bid of a foreign contractor by more than 20 percent.

* %k %k %k %

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

%* %k %k & %

[(¢) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in
countries bordering the Arabian Gulf.]
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PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* % & % %

[252.236-70XX Overseas Military Construction - Preference for United States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION - PREFERENCE FOR
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States
that complies with the following:

(i) The corporate headquarters are in the United States;

(ii) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated
by adding 20 percent to the offer.]

(¢) Status. The offeror shall check the appropriate box. The offeror is, is not a United
States firm.

(End of provision)]
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SEC, 112. Nor »f the funds appropriated in M: tary Construction
Appropriations s~uts for military construction in the United States
territories and possessions in the Pacific and on Kwajalein Atoll,
or in countries bordering the Arabian Gulf, may be used to award
any contract estimated by the Government to exceed $1,000,000 to a
foreigr. contractor: [Italic~>] Provided, [¢<-Italic] That this
section shall not be applicable to contract awards for which the

lowest responsive and responsible bid of a United States contractor
exceeds the lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum.

SEC. 113. The Secretary of Defense is to inform the appropriate
Committees of Congress, including the Committees on Appropriations,
of the plans and scope of any proposed military exercise involving
United States personnel thirty days prior to its occurring, if
amounts expended for construction, either temporary or permanent,
are anticipated to exceed $100,000.

SEC. 114. Not more than 20 per centum of the appropriations in
Military Construction Appropriations Acts which are limited for
obligation during the current fiscal year shall be obligated during
the last two months of the fiscal year.

(TRANSFER OF FUNDS)

SEC. 115. Funds appropriated to the Department of Defense for
construction in prior years shall be available for construction
authorized for each such military department by the authorizations
enacted into law during the current session of Congress.

SEC. 116. For military construction or family housing projects
that are being completed with funds otherwise expired or lapsed for
obligation, expired or lapsed funds may be used to pay the cost of
associated supervision, inspection, overhead, engineering and
design on those projects and on subsequent claims, if any.

SEC. 117. Notwithstanding any other provision of law, any funds
appropriated to a military department or defense agency for the
construction of military projects may be obligated for a military
construction project or contract, or for any portion of such a
project or contract, at any time before the end of the fourth
fiscal year after the fiscal year for which funds for such project
were appropriated if the funds obligated for such project (1) are
obligated from funds available for military construction projects,
and (2) do not exceed the amount appropriated for such project,
plus any amount by which the cost of such project is increased
pursuant to law.

{TRANSFER OF FUNDS)

SEC. 118. During the five-year period after appropriations
available to the Department of Defense for military construction
and family housing operation and maintenance and construction have
expired for obligation, upon a determination that such
appropriations will not be necessary for the liguidation of
obligations or for making authorized adjustments to such
appropriations for obligations incurred during the period of
availability of such appropriations, unobligated balances of such
appropriations may be transferred into the appropriation “Foreign
Currency Fluctuations, Construction, Defense' to be merged with and
to be available for the same time period and for the same purposes
as the appropriation to which transferred.

SEC. 119. The Secretary of Defense is to provide the Committees
on Appropriations of the Senate and the House of Representatives
with an annual report by February 15, containing details of the
specific actions proposed to be taken by the Department of Defense
during the current fiscal year to encourage other member nations of
the North Atlantic Treaty Organization, Japan, Korea, and United
States allies bordering the Arabian Gulf to assume a greater share
of the common defense burden of such nations and the United States.

76257 /§



Comptroller General

of the United States

Washington, D.C. 20548

Decision YL
S

Matter of: Black Construction Corporation

File: B-2350647; B-250647.2

Date: February 8, 1993

Richard F. Smith, Esg., John S. Pachter, Esqg., and

Jonathan D. Shaffer, Esqg., Smith, Pachter, McWhorter &

D’ Ambrosio, for the protester,

James A. Sparks, Esqg., and Paul t. Fisher, Esqg., Department
of the Navy, for the agency.

Barbara C. Coles, Esqg., and Christine S. Melody, Esqg.,
Office of the General Counsel, GAO, participated in the
preparation of the decision.

DIGEST

Protest that awardee 1s a foreign corporation and ineligible
to receive construction contract under the American
Preference Policy is denied where record establishes that
corporation qualifies as a United States contractor.

DECISIOR

Black Construction Corporation protests the award of a
contract to Hanil Resorts (Joint Venture) Corporation under
invitation for bids (IFB) No. N62766-88-B-0206, issued by
the Department o0f the Navy for the alteration of enlisted
personnel housing at Andersen Air Force Base, Guam.

We deny the protests.

The IFB was issued on July 27, 1992, and was amended twice
prior to bid opening. One amendment incorporated the
American Preference Policy, which precludes the award of a
construction contract, estimated by the government to exceed
$1 million, to a foreign contractor, unless the lowest
responsive bid of a United States ccntractor exceeds the
lowest responsive bid of a foreign contractor by more than
20 percent. To qualify as a United States contractor, the
firm (or if a joint venture, all members of the joint
venture) must be incorporated in the United States and.
comply with the following: (1) the corporate headguarters
must be in the United States; (2) the firm must have fuled
corporate and employment tax returns in the Unjred States
for a minimum of 2 years (if required), must have filed
state and federal income tax returns (if required) for

2 years, and must have paid any taxes due as a result of
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these filings; and (3) the firm must employ United States
citizens in key management positions.

The Navy received four bids by the September 3 bid cpening
date; Hanil was the apparent low bidder with a bid of
$5,665,000, and Black was the second low bidder with a bid
of $6,064,000. The IFB included the provision at Federal
Acquisition Regulation (FAR) § 52.214-2, entitled "Type of
Business Organization-Sealed Bidding®, in response to this
provision, Hanil certified that it operates as a corporation
incorporated under the laws of Guam. After reviewing
information pertaining to Hanil’s corporate status, the
contracting officer concluded that Hanil qualified as a
United States contracteor under the terms of the American
Preference Policy clause. By letter dated September 285,
Black filed an agency-level protest challenging the proposed
award to Hanil on the basis that Hanil is a foreign
contractor.

The contracting officer advised Black that he reached his
determination that Hanil was eligible for award as a United
States contractor after obtaining Hanil’s articles of
incorporation and communicating with Guam’s Department of
Revenue and Taxation. The contracting officer explained
that Hanil is a single corporation rather than a joint
venture, as its name implies, and that it was incorporated
on September 13, 1%89, under the laws of Guam. The
contracting officer also explained that Hanil has filed tax
returns in the territory of Guam for more than 2 years and
its corporate headquarters has been in Guam since the
corporation’s inception. The contracting officer advised
Black that Hanil has four key management positions; two
positions (president and general manager/marketing director)
are filled by Korean citizens and the other two positions
{secretary and contract administratcr) are filled by United
States citizens. After receiving this letter, Black filed a
protest with our Office challenging the contracting
officer’s determination and the resulting award to Hanil.
The agency has suspended performance under the contract
pending our resolution of the protest.

Black’s protest to our Office is essentially a reiteration
of the allegation that it raised in its agency-level
protest, namely, that the contracting agency’s "objective
determination that Hanil is a United States contractor under
the American Preference Policy clause®™ was improper. To
support its allegation, Black asserts that if the agency had
conducted a thorough investigation to determine whether or
not Hanil is a United States contractor, it would have
concluded that Hanil does not employ United States citizens
in key management positions but rather is owned, managed,
and controlled by Korean citizens. As a result, the
protester requests that we recommend that the agency

2 B-250647; B-250647.2



terminate 1ts contract with Hanil and make award to the
protester.

The American Preference Policy, as set forth in the Military
Construction Appropriations Act of 1992, Pub. L.

No. 102-136, 105 Stat. 637 (1991), states in pertinent part
that:

"None of the funds appropriated in this Act for
military construction in the United States terri-
tories and possessions in the Pacific and on
Kwajalein Island may be used to award any contract
estimated by the [glovernment to exceed $1,000,000
to a foreign contractor: Provided, that this
section shall not be applicable to contract awards
for which the lowest responsive and responsible
bid of a United States contractor exceeds the
lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum,®

As defined in the IFB, a United S$tates contractor for the
purposes of the American Preference Policy is a firm that
has corporate headguarters in the United States; has filed
corporate and employment tax returns in the United States
for a minimum of 2 years (if required), has filed state and
federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and
employs United States citizens in key management positions.
As stated above, Hanil certified in its bid that it is not a

‘Initially, Congress directed the Department of Defense to
develcop a preference plan for United States contractors in
the award of construction contracts in the Persian Gulf/
Indian Ocean area in order to stimulate the use of United
States firms in the area and to assure the regional
availability of companies that were responsive to United
States interests and requirements. H.R. Conf. Rep.

No. 1433, 96th Cong., 2d Sess. 4 (1980). 1In 1983, the House
Appropriations Committee received testimony that the
presence of American contractors in the Pacific was
decreasing despite the fact that the military construction
program in the area was increasing dramatically. Similar to
the earlier concerns about the Persian Gulf area, it
appeared that without some type ©f American preference
program, the majority of United States funded projects in
the Pacific would be awarded to foreign firms., To increase
the opportunities for American construction firms in the
Pacific area, Congress in the Second Supplemental
Appropriations Act of 1984, Pub. L. No. 98-396, 98 Stat.
1398 (1984), first instituted an American Preference Policy
in the American territories of the Pacific and on Kwajalein
Island.

3 B-250647; B-250647.2






2

stated that "To construct these facilities, the Department of Defense needs a construction
capability that is dependable, technically proficient, and responsive to United States requirements
and interests. Only United States firms, using United States citizens in key supervisory
positions, which are not susceptible to influence or pressures from foreign governments can meet
this need in this area of the world".

AGC is in strong agreement with the arguments in Deputy Assistant Secretary Fliakas'
letter in favor of using only U.S. contractors on military construction projects in the Indian
Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf
Preference which would open bidding on such projects to foreign firms.

AGC respectfully requests that AGC's views on this matter be considered in the
implementation of Section 112 of the FY 97 Military Construction Appropriations Act.

Thank you for your consideration.

A

Sincerely, 7 }

~ /

Terry M. Chamberlain
Director
International Construction Division

Attachment



OFFICE OF T ac T ay s SECRLUTARY OF DEFENSE

MACINGIO D C 20301
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N ANPOWER, Co

RESERVE AFFAIRS . ' 24 KOV 1980
AND LOGISTICS ’

Eonorable Gary VW, Hart

Chezirman, Subcommittee on Military
Constraction and Stockpiles

Committee on Arm=d Services

United States Senate

Washington, D.C. 20510

Dear Mr. Chalrman:

Tne Senate and Ho&se reports on the Fiscal Year 1981 Military Canstruction .
Authorization Bill noted various problens encountered by the United States

construction industry relative €o construction in the Indian Ocean/Persian
Gulf region.

The Department of Defense 1s . also aware of these conditlons and shares the
concerns of the committees in this regard. Because the national interests

of the United States are so inextricably linked to the volatlile and unstable
Indian Ocean/Persian Gulf region, extensive construction of local operational
facilities is needed to support the Rapld Deployment Force concept and to
improve the operational readiness levels of our forces in the area. To can-
struct these facilities, the Department of Defense needs a construction capa-
bility that is dependable, technically proficilent, and responsive to Unlted
States requirements and Interests. Only United States firms, using United
States citizens in key supervisory positions, which are not susceptible to

influence or pressures from foreign goverrments can meet this need in this
area of the world. '

Accordingly, the Department of Defense has developed a construction policy
which provides for preference to United States firms to ensure and maintain
an American construction capability in the Indian Ocean/Persian Gulfl area.
The policy which will be implemented by our canstruction agents is provided
as an enclosure. We believe that this policy meets the needs of the Depart-
ment of Defense with respect to construztion in the Indlan Ocean/Persian Gulf
areca and also addresses the concerns of the Congressional committees. A
letter similar to this is also being fiurnished to the Chairman of the Subcom-

; mittee on Installations and Facilities, Cammittee on Armed Services, House
of Representatives.

'Shmaew,

Sigaed
Ferry J. Fliakas

Deputy fAssistant Secretary of Defense
(Installations and Housing)

v



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D.C. 20301

MANPOWER,

RESERVE AFFAIRS 24 NOV 1980

AND LOGISTICS

IVEZVIORAI\HDUM FOR ASSISTANT SECRETARY OF THE ARMY (IL&FM)
ASSIS'EAN'I‘ SECRETARY OF THE NAVY (MRAZL)

SURJECT: Constmctmf‘

in the India_n Ocean/Persian Gulf

The interests of the United States are inextrdcably linked to the Indian Ocean/
Persian Gulf region. In furtherance of these interests, Congressional military
construction acts authorized and appropriated funds for construction of extensive
facilities in the area. Instability in the reglon and lack of a local construc~
tion capabllity requires that the United States construction industry must be
able to carry out this construction in support of the Rapid Deployment Force
concept and to improve the cperational readir®ss af our forces in the region.

In order to ensure a vizble, responsive and dependable construction eapability,
a DoD policy that provides preference to United States firms will be implemented.
This policy will apply to all general construction prime contracts of an estima-

. ted value greater than $5 million. It will not include dredging contracts which

as specialized work will be awarded in accordance with the provisicnms of the

" Fiscal Year 1981 Military Construction Appropriation Act (FL 96-436).

The preference policy should be implemented in accordance with the following
Procedure: Construction agents will assess the adequacy of potential campeti-
tion among United States firms, by 60-day advance publication in the Cammerce
Business Daily soliciting expressicns of interest by the United States construc-
tion industry. The final judgment as to the adequacy of competition will be
left to the construction agent. If campetition 1s not deemed adequate, the
contract will be cpened to infernaticnal competition. If competition is ade-
quate, the competition and award will be limited to Unifed States firms. If
necessary to accommodate goverrment to govermnment agreements, the procedure
will be expanded to permit or require appropriate host country participation.
Thus, in Diego Garcia, for example, competition (except for dredging discussed
above) will be limited to consortia composed of a f4rm or firms of United States
origin and a United Kingdom firm or firms. In Oman, "maximm practicazble™ use
mst be made of Omni contractors, either as joint venture partners or sub-
cantractors. The specific detaills of implementing such government to govern-

ment agreements will be left to the discretion of the construction a@nts for
resolution on a case by case basis.

In carrying out this policy, construction agents are cautioned to be alert to
the possibility of firms which might be formed to exploit the policy. Ay
firm claiming the benefits of this American preference provision must have
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Ferry J. Fliakas
Deputy Assistant Secretary of Defense
(Installations and Housing)



