Friday
November 14, 1980
§:15 a.m.

APPOINTMENT WITH GAO REPRESENTATIVES

ON DEFENSE PROPERTY LEASING
(10 vusc, §2667)

GAO Representatives: Messrs. Hackten, Kelly, and McCracken

Background: Prior meetings on October 16 and November 6

TAB A:

TAB B:

TAB C:

TAB D:

TAB E:

with GAO representatives and Mr. Silber, LTC Wilhelm,
and Dr. Crossman

GAD representatives have seéparately met with Mr, Rudd,
as well as State representatives and personnel from
ADCSLOG, DARCOM, OP-63, and AF/PAI

GAD representatives will be talking to Mr. V. Garber
(QUSDRSE} and Mr. Trosch (06GC)

Letter from DSAA Director to State-PM Deputy Director,
November 10, 1979 (UNCLASSIFIED)

GAO representatives were advised to ask State what it proposes
to do about renewal of Argentine lease or assistance to recover
the defense property under a lease now expired, as requested
by DSAA. GAO representatives reported that State personnel
claimed they were ''unaware' of any pending DSAA request on the

matter. GAO representatives requested a copy of the letter at
TAB A. Recommend relsase to GAD.

Existing MASM guldénce on Section 2667 leases. (GAO HOLDS A
COPY) Provides that lease will not be arranged If FMS "Is
feasible,"

Insert for the record of SFRC Hearing, April 16, 1980, justifying
roposed lease of 10 hellcopters to Honduras. Lease was executed
on Epr” 25, 1980. GAD HOLDS A COPY of the insert for the record,
which includes 1ist of some recent leases -~ Including the
Argentine lease.

Memo from DSAA Director to Mildepts., March 22, 1980, requesting
verification of recent lease examples, and includes DSAA Legal
Counsel memo to State on the legal authority for leases to foreign
governments, (GAO HOLDS A COPY '

Executive Branch position on the Zorinsky Amendment. (GAO ADVISED
TO SECURE A COPY FROM SFRC STAFF)
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DEFENSE SECURITY ASSISTANCE AGENCY
WASHINGTON, D. C. 20301

10 Nov 1973

In reply refer to:
1-8884/79

Mr. Daniel A, O'Donohue

Deputy Director :

Bureau of Politico-Military Affairs
Room 7317

Department of State

Washington, D.C, 20520

Dear Dan: .
We are in receipt of the attached memorandum of September 28
1979, from PM/SAS relative to our proposal to approve the

~extension for one year of a lease under the authority of

10 USC 2667 of two radars with associated equipment to the
Argentine Govermment, The US Army leased this property in
1974 prior to the enactment of section 620B of the Foreign
Assistance Act of 1961 in 1977, The period of the five-year
lease has expired, but the US Army advises that the radars
could continue to be used to support upper atmosphere re-
search projects of joint US-Argentina interest.

Section 620B of the Foreign Assistance Act of 1961 prohibits:
the*furnishing of assistance under specified chapters of Part
IT of the Act to Argen#itra;~the extension of FMS credits to
Argentina, new cash foreitgn military sales to Argentina, and
néw export licenses under the ITARs for Argentina after
September 30, 1978. The section was narrowly and precisely
drafted with the assistance of Mr. Borek in order to avoid
legal questions as to the scope of the prohibition. Inasmuch
as the lease authority provided in 10 USC 2667 does not fall
within the jurisdiction of the security assistance authori-
zation committees, but rather within the jurisdiction of the
Armed Services Committees, it should be expected that the
Congress did not intend that the section 620B prohibitions
extend to any and all military supply relations with the
Argentine military authorities regardless of the authorities
under which those relations were conducted. The Legal Counsel
for this Agency has therefore concluded that the proposed
lease extension may be concluded as a matter of law,

I propose to authorize the US Army to extend the lease for
an additional year unless the Department of State wishes to

interpose foreign policy objections. The Department of

Page determined tobe Unclassified

* Reviewed Chief, Records & Declass Div, WHS
IAW EO 13526, Section 3.5
Date: Oct 23, 2018

. e ——————— . % 9




A o S RN

3
K b o st S s B . st et s satth

; <;) 5

$tate's memorandum under reference is merely grounded upon legal
objections and, moreover, does not provide a lawful and
responsible alternative course of action with respect to the
United States Government property in question. If there is an
objection grounded upon foreign policy considerations, I must
request that the Department of State lend its active assist-
ance to the prompt recovery of custody of the leased property.
A course of action that amounts ‘to de facto extension of the
lease period without a specified termination date is not
legally authorized by 10 USC 2667 in absence of a determination
pursuant to subsection (b) (1) nor is it, in my opinion, a

responsible means of protecting the United States Government's
interest in its property. : '

V Attachment

a/s

2.

Sincerely,

Evmie

Ry

ERNEST GRAVES
UEUTENANT GENERAL, USA
DIRECTOR
DEFENSE SECURITY-ASSISTANCE AGENCY — "~
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» . DEPARTMENT OF STATE

Wattungion, DLE. 26N

Beptamber 28, 1979

UNCLASSIFIED .
MEMORANDUM ‘ )

0 POD/DSAA - Charles ¢. Jameson
PROM: PM/SAS - David W. cqzj25f>“
SUBJECT: '

Lease of Nike-Hercules Radaxé, to Argentina

REFERENCE: Your Memorandum of September 19, 1979
(1~8884/79) ‘

In view of the doubtful legality of extending the
lease in question, the Department of State does not
clear the memorandum under reference. '

Memoranda from the Office of our Legal Adviser are
attached for your information.

-

Attachmentg:

Memoranda from Mr. Ted Borek dated
S8eptember 20 and 21, 1979

-

.

Drafted:PM/SAS zbngg: tlb

9/28/79:ext, 27774

Clearances: L/PM - Mr. Borek (M%’
ARA/BCA

- Mr. Adamw (cubsw
PN/BAS - Mr. Farber {araft)c¥e

- n—-
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September 21, 1979
s & &
| : MEMORANDUM

T0: PM/SAS -~ Mr. James Farberxr
FROM: L/PM - Ted A. norex%’ -
SUBJECT: Leased Radar in Argentina

Having given some additional thought to the subh-
ject problem, it occurs to me that one possibility
for resolving it would be aimply to do nothing upon
expiration of the "lease®™ on September 26, and treat
the matter thersafter as a day-to-8ay possession at
sufferance by the Argentine Government. This avenue
is by no means unprecedented, in that in my experience
at least the Department of Defense has on numerous
occasions failed to conclude formal extensions of ex-
isting lease or bailment arrangements.

o s oo

-

I see atswieast three advantages to %hla”come.

B SR . St

First, we could avoid a legally doubtful action (ex-
: . - ecution of a lease under 10 U.5.C. $2667). Second,
: we could avoid a potentially embarrassing episode with

; the Argentines. Lastly, and perhaps most important,
: we could avoid a positive act that could be miscon-

‘ strued by the Argentines as demonstrating sub rosa
United States Government support for the Argentine
military and as suggesting a device whereby the clear

statutory proscriptions on security assistance to that
government could be circumvented. 01

-y

-y

. . " L/PM:TABorek:tab
.. 9/21/79:x20321
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MEMORANDUM :

TO: PM/SAS - Mx. David Cox o4
FROM: L/PM - Ted A. Bomemﬁ”
SUBJECT:

Proposed Lease of Defense Articles to
the Government of Argentina

We have reviewsd the attached papers trmz
the Department of Defense wherein it is proposg¢d to
extend, for & one-year period, the lease of certain
NIKE HERCULES radar equipment to the Government of
Argentina. The existing five-year lease covering
_this equipment _expires on September 26 of this year. .
T 7 "7The legal authority cited for the lease and its

extonaion is 10 U.8.C. §$2667.

10 u.5.C. 82667 was enacted shortly after the
* close of World War II in order to permit the lease
for manufactwring and other commercial purposes of
Z Department of Defanse property (principally defense
plants) no longer required for war production purposes.
Although the history of 10 U.S.C. §2667 is quite clear
in this regyard, that statute has been relied upon on a
number of occasions in the intervening yeaxrs to sup-
port the lease, bailment, or other temporary transfers
of possession of Departwent of Defense personal property
to foreign governments in unusual sitoations where other
statutes (including the Foreign Assistance Act of 1961,
as amended {(the FAA), and the Armms Expoxt Control Act)
were not entirely apposite. Reliance on 10 U.S.C. §2667
in such circumstances has larxgely gone unchallenged
by the Congress, although such reliance goes beyond

what & rigorous legal analymis of that statute would
likely support.
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In the present case, reliance on 10 U.B.C, §2667
must be viewed in the context of section €208 of the
FAA. As you know, that provision precludes any form
of security assistance under that Act ox. under the
Arms Export Control Act to or for the Government of

‘argentina, There can be no doubt that in enacting

section 620R the Congress had in mind a comprehensive
prohibition on support to the military authorities of

the Argentine Government. Under these circumstances,
reliance on 10 U.S.C. §2667 to avoid the proscriptions

of section 620B of the FAAR cannot, in our view,;persuasive
be defended. Morecver, the already doubtful avpilability
of 10 U.S.C. $2667 for purposes of this sort suggests that
its use in a controversial case such as this could pro-

voke a closer examination by the Congress of past uses
of that gtatute. X ’

For the foregoing reasons, I cannot concur in the
proposed extension of the lease of the NIKE HERCULES
radar egquipment to the Government of Ju':g) una,

*

Clearance: . e i
L ~ Mr. Michel' (subs.)

L/PM - Mr. Matheson
s
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Leases Under 10 USC 2667 &
{1975-1980 perind) .t
COuNTRY n;m TEAM COSY {RENTAL FEE)
touln & P<34 Alrcrafe 42 wonths $888, 300/ yeur ;
Turkey USS SAPEQUARD (ARS-25) 5 vears none
Turkey uss AN (33 563) 5 vears oo
Saudl Arsbis 6 X109, 6 WSAR, 2 W377, stc. 32 months $33,000
Saud! Arabla K70 Tralner, ANTSM-B2, test set, eotc. 18 months 429,551
iodla 1550m Wowl conr 3 moaths $13,009
tndla 5 ton Truek 3 moaths $1.50% 7
Argantine Low PAR ACGY Redar 5 yesrs none
Talwea 77 Bercules Varbmad Contslomrs § yoars $57,703
tsrael Aomo Renovation Equlip 3 yoars avos
Turkey Tack KABAS 5 years $234,030
Nezharlands 1550m Howitzer 8 sonths $30,563
Sl tzariond b TOM Launchers & Mlissiles 2 wonths $13,908
United Kingdom 31 Trucks, 13 Cargo Trallars, ezc. 6 waeks $10,311
Swiitzarisad Flatoon Early Warning System ANSTRS-2 i oyear $1,000 C
West Bermany OH5BA Hellcoptae w/ISTAR System 90 duys §4,483
farae) FADAL Equip for Laace 30 months 458,131
Australia Ground Suppors Equipmmeat o0 days 3 W8
Cansda Rockat Launchers I months § 152
Canada Carge Losdars @ EAL o 1 year 54,077
()ﬂ'icc of the Sceretary of Defense SUS.C.
Chicf. RDD, ESD, WHS gssz
Datc: 72»30@{20;@ Authority: EO 13526
assity
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