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' OpinioA of the Geueral Counael of the United Statea 

' •. Department of Defenee 
• 

• • 

·. 

. Thia oplnion ia rendered in aatlalactlon of the rectuirementa 
... . of the Loan A&reement between the Government of Argentina (herein-

• 

• 

. after called ''Araentina'') and the· American Security and Trust 
Compa~y. doina buaineae under. the lawa of the ~latrict of Columbia 
(hereinafter called the ••.sank-')"dated June lZ, 197l il:i an ag&regato 

.. _ 

principal amount not to exceed $7,500, OuQ. · .. . 
. ·:· The Fore.lan Military Salea Act (P. L. 90•62.9), aa amended, 
atatee, ln pertinent part, ae followa: . .. .. . 

· "SEC. Z4. GUARANTIES. ••(a) The Preeldent may auarantee 
any individual, corporation, partnerahip, or oth"r juridical entity 
cloina bualneae ln the United Statee (excluding United Statee Govern• 
ment agenciea) aaalnst political and credit risks of nonpayment 
arhlng out of their financing of credit aalea o.( delenae article• 

. and c1efenae aervlc:ee to friendly c:ount.rie• and international orgaoi­
zatlona. Feel!_ shall be charged lor au~·.auaramica.-

......... • • • 
"(cJ Funda made available purauant to ·eection 31 ehall be 

obligated_ in au amount equal to ZS per centum of the contractual · 
liability related to any guaranty laaued under this section. and all 
the fWlds eo abligated shall conethute a aingle reserve for the 
payme~t o{ claims.under auc:b JU&r&ntiea. Any lunda eo obligated 

. which are doobligated from time to Ume during any current fiacal 
year aa being in excess of the amount necessary to maintain a 
tractional reserve of 2.5 per centum of the contractual liabUlty 
under outatandlng suarantics aball be transferred to the general 
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• fUDd of tbe Treaaury. '\ ~ny· parantlea t.aaaed hereunCler aball be 
• backed by the full laith and credit of the United Statea. 11 

nsEC. 31. AUTHORIZATION AND :AGGREGATE CEilJNCi 
ON FOREIGN MIUTARY SALES CREDITS. ••(a) There ia hereby 

·authorized· to be appro:;»riated to the President to carry out · thia . 
Act not to exceed $400, 000, 000 for tha fiscal yea.r 1971. UDQbligated 
balancea of funda made available purau&nt to thia ·~cti.on are hereby 
authorized to be continued available by approprJ,ationa legblation to 
carry o~ thia Act • . 

"(b) The agaregate total oS. credita. or partic:lpationa m 
c~ecUta. extended purnant to thia Act (excluding credita covere4i 

· · ·by guarautlea issued puauant to aection l4(b)) alld ~ the face 
amount of guarantiea iaaued puzauant to sections ~4(a) anc:l ('b) 
ab&U not exceed $SSO, uoo. 000 for the fiscal year 197Z. of which 
amo\Wt not leaa than $300. ooo. ouo aball t;e made available to 
lerael only. •• · 

.. '"SEC. 33 •. REOlONAL CEILINGS ON FOREIGN Mll.lTARY 
SALES. --(a) The aggres:1te of_the total amount of mUlta.ry aaeiat&Dce 
purauant to the Foreign Aaaiatance Acto£ 1961. aa amended. of caab 
lltlea pura\I&Dt to sections 21 and ~2. ·of credits. or partlc:ipatlOAa in 
credits, fioancecl pursuant to aection 24(b). of the face amount of 
contract• of pranty laaued pursuant to aectl\,)118 2-i(a) and (b). azul 
of loana and aalea in accordance with aectioa _7307 of· title 1 o. 
United States Cocie. abaU. excluding tr,ining, not exceed 
$1 Oil. 000, 000 ·iD eacb fiacal year for Latin Americ&D coUDtl'iea." . . .. 

·-. --Ia &CCi)l'daDC:e with the authority-set forth iA aectiOD 33(c) 
of the Foreign Millta.ry Salea Act, the President. onAprU 19. 1972 
found that overriding requireme11ts ol the natloual' aec:urity of the 
United State• justified tbe waiver of the $100, OOU, 0"0 ceiling for 
flacal year 1972 imposed by aectioa 33(a) of the'Act. (37 F. R. 9101) • 

• 

· The Foreign ,Aaaiataace and Related Program• AppropdaUon 
Act, 197Z (P. L. 92·242) appropriates ln Title ll thereof $4-\JO, 000,000 
for ''expeaaea not otherwhe provided for, neceaaa:ry to .enable the 
Prealdcnt to carry out the provlaiona of tho Foreign M.Uitary Salea 
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. The power Q1 Congre11 to authorize guara.ntiea pledgllls the 
·full faith and credit of the UDitec:l States In fulfillment of the pu~poaea 
of programs authorized by statute 1a clearly establiahecl. Indeed, 
the Attorney General has held that Armed Services Houalng ~n 
G'uarantiea executed by the Secretary of,. Defense, or his deaignee, . . 
·pledge the l\lll faith and credit of the United Statea, even where the 
statute auth~rizina euch guaranties did not eo state and where no 
appropriation& are znade in support of ,such guarantiea. 41 o,a. 
Atty. Gen. 42.4. See alao 42 Opa •. Auy. Gen. ~oa. 2.9, 30, and 
31;· ~l Ope. Atty. Gen. 138, 363 and •~3. 

J 

Within the mc:aning of eection 2.4{a) of the Foreign Military 
&aloe Act, ArgcntiDa le a _ "frienc:Uy c:oumry;'. On July ~2.. 1969, 
the President found. purauant to aection l(a)(l) of the Foreign 
Wlllt&ry Salea Act, that the sal~ of defcnae article• ~cl defenae 
aervicce to ArgentiD& will atrengtben the aecv.rity of the United 
State• an4 ps·omote world peac.e. Thia determl . .Uon baa nQt been 
revoked and la aUU 1n force. 

. Insofar a a pertain• ·to the authority of the Director, Defenae 
Security Aeeista.Dce Agency (herein called "DSAA" ), on the Z6tb 
day of June 1972. to execute tb& guaranty required by the aforeaid 
J.,oan Agreement, the !ollowlllg facta are pertinent~ On December U, 
1969•-·the President ln aection l(c) of Executive Order 11501 expreaely . 
deleaated hl1 functi~na under aection 24 of the Foreign Military Salea 
Act to the Secretary of Defense. By virtue of the Department of Defenae 

· Dlrective 51'05. 38. Auguet 11, 1971, DSAA was e:etabllshed ''for 
carrying out tbe responsibllitica of tbe ~cretary bf Deionae under · 
• ·• • the Foreign Military Sa.lca Aet, as ameuded; and wuler Executive 
Orders ancl Directives Relating to the Administration of Military 
Assistance and Foreign Military Sales··. Subaection V.A. of that 
Dbectlve provides in part: · 

Under ita Director, the DSAA will perforzn the 
followi~& functions: · 

• . 
"1. Direct, administer, &Qd supervtae, within 

the policies eetablisbed by the Asalatant 
Secretary of Defense (International · 
Security Affairs), approved Security 
Asalltance plana and ;.roarama • • • • 

• -
• • • 

• 
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"7. Mauae 1overmnenta1 &Ac1 govei'ameDt · 
· supported. prlvate aoucea o.f credit 

. fbwaclna oi foreign mutta:rT ealea .... . ..,. 
A .. of the l6th day of June 197Z; the date on which the guaranty~· 
lsned, the President• a delesation to the Secretary of Defense bad· 
'not been super1eded or revoked by a later Executive Order. and 
the above redelegatlon by the Secretary bacl~aot been auperaedeci 
Ol' .'l'evoked by a lAter DoD Dil'ectl.ve or· memor&D.dv.m. 

. J 

AI of the close of buslAele on the Z6th d.a.y of June 1972. 
the data on which the guaranty waa ia•ued. the officla.l l'ecord• 
of the Comptrollel' of tbe DSAA diacloae that the aggregate total 
of credit a and the face amcnmt of guaranties issued under ·the 
Act dur1DJ the fiscal year 197l,'" lncluding thls guaranty, worl4-
wlde exclusive of Israel waaleaa thaD $250, OOi>, 000. ·-·' 

• Havill' examilled the LOan Aareemat rel~rred to aboYe, 
th• fo:nn of the Promissory Note attached thereto a a an exhibit, 
aDd the Guaramy Agreement duly entered into between the United 

.. States ol America and the Bank. it la my considered opiD!on tbat 
. . the Department of Defense h&a full power, authority, and legal right 
to ~ecute, deliver and perform ·the Guaranty. All authorizations 
and determiDati~na required for the making and performance of the 
Ouaranty by the United States have been obtained or·made. The · 
Ciuaranty ba• been executed in acc»rdance with and )J'lrauant to 
tho term• and provisions of tbe Act, and the Department of 
Defenae baa not, in iaauina the Ouara!fy, exceeded the maximum 
~unt of guarantiea authorized to be h•ued. under the Act; the 

· Guaranty baa been duly executed and delivered by a duly autborlzed. 
J;epreaentative o.f the Department of Delense, namely, the Director, 
Defense Security Aaaietanee Aaency; and the Guaranty conatltutea 
the valid and legally binding obligation of the United Statea. · · 
enforceable ln accordance with the terms thereof, and backed by 
tho fwl !aith and credit of the United. Statea. 
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GENOtAl COUNSEL OF THE DEPARTMENT OF DEFENSE 
WASHINGION. D. C. 20301 

.8 JUL 1974 

Opinion of the General Counsel of the United· States 

Department of Defense 

_This opinion is rendered in satisfaction' of the requirements ,; 
of the Loan Agreement between the Governme~t of Argentina 
(he,einafter called "Argentina") and the Morgan Gual'anty 
Trust Company of Ne~ York~ a banking corporation duly 
organiaed under the la~s 'of the State of Ne~ York (here- · 
inaf.ter oal.Zed the "Bank") dated 27 June 1974'-~{n the . 
aggregate principal. amount of $16~000,000. · 

The Foreign Military Sales Act (P. L. 90-629), a amended, 
states, in pertinent part_ •. _as follows: 

~ · "SEC. 24. GUARANTIES. --(a) The President may guarantee 
any individual, corporation, partner-ship, or other juridical entity 
doing business in the United States (excluding United States Govern ... 
ment agencies) against political and credit risks of nonpayment 
arising out of their financing of credit sales of defense articles 
and defense services to·friendly coun~ries and international organi ... 
zationa. Fees shall be charged !or such guaranties. · 

• • • • 

• 
11 (c) Funds made available to carry out this Act shall be 

· obligated in an amount equal to 2~ per centum ·of the_ principal amount 
of contractual liability related to any guaranty issued under this 
section, and all the funds ~o obligated shall constitute a single reserve 
for the payment of claims under such guaranties. Any funds so · 
obligated which are deobligated from time to time during any current 
fiscal year as being in excess of the amount necessary to maintain a 
fractional rese~ve of 25 per centum of the principal amount of 
contractualliability.under outstanding guaranties shall be transferred 
to the general fund of the Treasury. Any guaranties issued hereunder 
shall be backed by the full faith and credit of the United States. 11 
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"SEC. 31. AUTHORIZATION AND AGGREGATE CElUNG 
ON FOREIGN MIUTARY SALES CREDITS. --(a) There is hereby 
autho;ized to be appropriated to the President to carry out this 
Act not to exceed $32.5, 000,000 for the fiscal year 1974: Unobligated 
balances o! funds made available pursuant to this section ar~ hereby 
authorized to be continued available by appropriations legislation to 
carry out this Act. 

. . 
"(b) The aggregate to~l of credits, or participations in 

credits, extended pursuant to this Act ~nd of the principal amount 
of loans. guaranteed pursuant to section 2.4(a·) shall not exceed ' · 
$730,000, 000 for the fisc'al year 1974, of which amount not less 
than $300,000,000 shall be made available to Israel only. 11 

• 
. · The Foreign Assistance and Related Programs Appropriation 

Act for fiscal year 1974 (P. L. 93-2.40) appropriates in Title II 
thereof $32.5, 000, 000 for expenses not otherwise provid~Cor, 
necessary to enable the President to carry out the provisi nsof 

. the Foreign .Military Sales Act, provided, ,·,That of the a ount 
provided for the total aggregate credit sale ceiling during the 
current fiscal year, not lc.s.s than $300, 000, 000 shall be allocated 
to lsrael11 • · 

.J . . 
· The power .of Congrc.ss to authorize guaranties pledging the 

·full faith and credit of the United States in fulfillment of the purposes 
· of programs authori7.ed by statute is clearly established. Indeed, the 

Attorney General has held that Armed Services Housing Loan Ciuaran­
Uea executed by the Secretary of Defense, or his designee, pledge 
the full faith and credit of the United Stcttes, even where the statute 
authorizing such guaranties did not so state and where no appropri-

.ations are made in support of such guarc1nties. 41 Ops. Atty. Gen.· _. 
4Z4. See also 42. Ops. Atty. Gen. Nos. 2.9, 30, and 31; 41 Ops. 
Atty. Gen. 138, 363 and 403. 

Within the meaning of section 24(a) of the Foreign Military 
Sales Act, A?Ogen tina is a "friendly country''. On January 2, 1973, 
the President found: pursuant to section 3(a)( l) o! the Foreign Military 
Sales Act, that the sale of defentte articles and defense services 
to Argentina will strengthen the security of the United States and 
promote world peace. This determination has not been revoked 
and is still in force. 
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Insofar as pertains to the ·authority of the Director, Defense 
. Security Assistance Agency (herein called "DSAA"), on the 28th 
clay ol. June 1974, to execute the guaranty required by the aforetiaid 
Loan Agreement, the following facts are pertinent: On December 22, 
1969, the President in section l(e) of Executive Order 11501 . expressly 
delegated his functions under section Z4 of the Foreign Military Sales 
Act _to the Secretary of Defense. By virtue of the Department of 
Defense Directive 5105.38, A)lgust 11, 1971, DSAA was established 
"lor carrying out the rettponsibilities o~ the Secretary of Defense 
under •.. the Foreign Military Sales Act, as amended; and under 
Executive Orders and Directiv~s Relating to the Administration of 
Military Assistance and Foreign Military Sales". Subsection ·V. A. 
of that Directive provides in pa.rt: .• 

.. A. Under its Director, :the DSAA will per.Corm the 
following functions: · 

"1. Direct, administer, and supervise, within 
the policies established by the Assistant 
Secretary .af.Dt:f~mse (International Security 

· Affairs), approved Security Assil:ttance plans 
and programs . 

• * .. 
"7. Manage governmental and go-vernment 

supported private sources of c _redit 
financing of forl!ign military sales." · 

As of the 28th day of June 1974, the date on which the guaranty 
was issued, the President's delegation to the Secretary of Defense 
had not been superseded or revoked by a later Executive Order, 

· and the above redelegation by the Secretary had not been superseded 
or revoked by a later DOD Directive or memorand~. 

As of the dose of business on the28th day of June 1974, 
the date on which the guaranty was issued, the official records 
of the Comptroller of the DSAA disclose that the 4tggrcgate total 
of the credits and of the l5 per centum guaranty reserve for 
guaranties issued under the Act during fiscal year 1974, including 
this guaranty, world-wide exclusive l.l{ Israel, was lesbi than 
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$329,000, 000, and that the aggregate total of credits, extended 
pursuant to this Act, and of the principal amount of loans guaranteed 

·pursuant to section Z4(a), exclusive of Israel, docs not exceed 
$430, 000, 000. 

Having examined the Loan Agreement' ·referred to above, the 
form pf the Promissory Note a'.tached thereto as an exhibit, and 
the GUaranty Agreement duly e 1tered into betwe~n the United States 
of America and the Bank, it i.S my considered opinion that the 
Departm;~t of Defense has full power, authority, and legal right 
to execute, deliver and pcr£or1 'the Guaranty. All authorizatio'ns 
and determinations required fo :• the making and performance of the 
Guaranty by the United States have been obtained or made. ~he 

Guaranty baa been executed in \CCordance with and pursuant to the 
, ' ·· terms and provisions of the Ac · , and the Department of Defense has 

not, in issuing the Guaranty, t.'-::ceeded the maximum amount of . 
auaranties authorized to be is&I.Led under the Act; the Guaranty has 
been.duly executed and deliver,·d by a dulY. authorized representative 
of t~e Department of Defense, •&a.mely, the Director, Defense Security 
Assistance Agency; and the Gu<tranty constitutes the valid and legally 
binding obligation of the United States, enforceable.in accordance 
with the terms thereof, and bac.::ked by the full faith and credit of the . 
United States. 
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